NAGPUR HIGH COURT 

1939 

Chief Justice : 

The Hon’ble Sir Gilbert Stone, Kt., B.A., LL.B., Bar-at-law. 

Puisne Judges: 

The Hon’ble Sir Frederick Louis Grille, Kt., I.C.s., Bar-at-law, 
w Mr. M. Bhawanishankar Niyogi, M.A., LL.M., C.I.E, 
n n Eonald Evelyn Pollock, I.O.S, 

n n Harold George Gruer, I.C.s., Bar-at-law, 
w n Vivian Bose, Bar-at-law. 


Advocate General: 

Mr. W. R. Puranik, B.A., LL.B. 





EDiTORl&Ii COMMITTEE 


DB SUDISH CHANDEA EOT. M.A., ll.b., ph.d., bab-at-BAW. Caloutta. 

SIE M V JOSHI. Kt., K. O.I. E., Bi-Law Member, G. P. Government. Nagpnr. 

MR. B. VINAYAKA EAb, B.A., B.L., Advocate, Madras. 

ME. V. V. CHITALEY, B.A.. ll.B., Senior Advocate, Federal Court 

TmiTAPTRIi STAFF 


Mr. E. K. MANOHAR, B.A., LL.B., Advocate. Bombay (o.S.) and Nagpur. 
Mr. S. G. GADGIL. b.a.. ll.b., Advocate. Bombay and Nagpur, 

Mr. D. D. DATAR. B.So., ll.b., Advocate, Nagpur. 

Mr. B. D. DATAE, High Court YakU (Bom.), Nagpur. 


REPORTERS 

Priyy Council 

Dr. a. Majid, M.A.. LL.D., BAR-AT-LAW, London. 

Federal Court of India , n _i. . t jj 

Mr. Rang Behari Lall, B.A.. LL.B., Senior Advocate, Federal Court ol Into, 


Allahabad , ^ . 

Mr. Shri Eama, B.A., LL.B., Advocate, High Court, Allahabad. 

Bombay \ , 

Mr. S. C. Joahi, M.A., LL.B., M.L.O., Advocate (0.8.), Bombay. 

Calcutta 

Mr. Praphulla Chandra Ghose, B.A., B.L., Advocate, Calcutta. 
Mr. Monindra Nath Mukerji, B. L., Advocate, Calcutta. 

Mr. Surajit Chandra Lahiri, M.A., B.L.. Advocate, Calcutta. 

Mr. Baidyanath Banerji, M.A., B.L., Advocate, Calcutta, 

Mr. A. K. Bhattacharjee, BAB-AT-LAW, Calcutta, 

Lahore 

Mr. Amolak Earn Kapur, B.A. (HONS.) LL.B., Advocate, Lahore. 
Mr. Anant Earn Khoela, B.A. (hoNS.) LL.B., Advocate, Lahore, 
Mr. Kedar Nath Chopra, B.So., LL.B., Advocate, Lahore. 

Madras 

Mr. P. R. Srinivasa Iyengar, M.A., B.L., Advocate, Madras. 

Mr. N. Srinivasa Iyengar, M.A., B.L., Advocate, Madras. 

Mr. 0. R. Krishna Rao, B.A., B.L., Advocate, Madras. 


Nagpur _ 

Mr. B. M, Joshi, M.A., BAB-AT-LAW, Junior Advocate, Federal Court, Nagpur. 

Mr. R. K. Manohar, B.A., LL.B., Advocate, Bombay (o.8.) and Nagpur, 


Oudh ^ , 

Mr. Burendra Nath Boy, M.A., LL.B., Advocate, Lucknow. 

Mr. G. 0. Roy, B.A. (HONS.) LL.B., Yakil, Lucknow. 


Patna 

Mr. Subal Chandra Mnznmdar. M.A., B.L., Advocate. Patna. . ^ . 

Mr. Laxmidhar Mahanty, B.A., B.L.. M.L.O.. Vakil. CirraitCoort. Cuttack. 
Mr. Jagat Bandhu Ker, B.A., B.L., Pleader, Circuit Court, Cuttack. 


Peehavar 

Pandit Eaghnnath, B.A., LL.B., Yakil. Peshawar. 

Rangoon 

Mr. Sydney Loo-Nee, BAR-AT-LAW, M.H.B., Rangoon. 
Mr. K. 0. Sanyal, M.A., B.L., Advocate, Rangoon. 


Bind 


Mr. Haknmatrai M. Eidnani, B.A,, LL.B., Advocate. Karachi. 
Mr, P. K. Vaswani, M.A., LL.B., BAR-AT-LAW, Karachi. 


NOMINAL INDEX 


* Abdul Hassain y. Mohamad Ebrahim Riaa 206 


Abdul Rahim t. Mb. Pusia 6ai B5 

Akbar Ali v. Sobharam Motiram 2^2 

*AU India Bailwajmen’s Benefib Fund Ltd., 
Nagpur T. Bamohand Hemraj 179 

Amergir Ramgii ▼. Bambhaian Bam Sewak 4 
Amraoti Munioipal Oommibtee v. Minaxnal 
Manbhai Das 

Amrutlal Ohuunilal y« Munioipal Com> 
mibtse, Amraoti 171 

*Anjuman Mufiddul Islam v. Zal RuBtomji 
Madan 

Azhar Husain v. Mohammad Shibli 183 

Baliram Pamaji v. Uttam Ghand Motilal 110 
Ballram Singh ▼. Emperor 296 

’'*Balkti8hna Rajaram y. Baijnath Glrdharl* 

lal 160 

Bapuji Barn]! v. Qangaram Madhorao 47 

Baretto, Dr. v, T. R. Ptuce 19 

Bhagwati, Mb. y. G. I. P. Railway 106 

*BUham Ohand Jagannath Bao v. Kisanlal 
Bheofiing 103 

Brijmohan Mathulal y. Ghandrabhagabai 173 
Bulakhldas Narsingdasy. Radhakisan Gopi- 
kisan 177 

Cbouda, B. L. y« B. K. Bal 274 

Ohudaman Singh y. Kamtanath Gaurl 
Shauker 230 

Oommissioner of Income-tax, Central and 
United Provinces, Lucknow v. Central 
India Spinning, Weaving and Manu¬ 
facturing Co* Ltd. 89 

Daryaosingh Bbagwanslng v. Erishnarao 
Vlshnupant 91 

Dhundiraj Madhao v. Ganpat Vithal 121 

*Dipohand Eundanmal v. Manakohand 
Multanmal 154 

Dukhuram v. Khanderao 83 

Ganga Prasad v. Batan Chand 118 

Gangaprasad Nandasao y. Itwarsingh Mano- 
harsingh 287 

Ganpatrao Madhorao y. Badar Farid 193 

Gaiamlal Ponajl ▼. Tularam Amritlal 33 

*Gowardhan Bhewaram y. Hargovind 
Sltacam 17 

Gulabohand y. EUhanlal 42 

Gulam Husain y. Mir Jakirall 27 

Hatidas Narayandas v. Jagannath Das 266 

Indian Cotton Co. Ltd. y. Bamoharanlal 
Ohunnilal 128 

Jabbarshah Akbaraha v. Eanohhedi Lal 166 

Jagannath Bamkisan v. Jamnavallabh 97 

Jagannath Taraohand y. Surajmal Funam- 
chand 64 

^Jageshwarprasad y. Mulohand (FB) 67 

•^lowayan Bamgopal v. Balwant Marotl 36 

Jakluddln Badruddln v. Vlthoba Jagannath 301 
Janardan Badasheo y. Madanlal Mangulal 215 
Janba Dayaram y, Manno Eashiram 312 

JaMdabal, Mb. y, Finn Bhrikishan Badha- 
kiaban 10 

Kammddin Yusaf All y. Munioipal Com¬ 
mittee, Ehandwa 195 

Eaahlnath Ganrah y. Ganesh Bbola 207 

Eeahay Yeshwant y. Krishna Balajl 107 

Klaau Dewaloo y. Oanga Bai 279 


Krishna Chandra v. Seth Risbabba Kumar 265 
Krlshnaji Ganujl v, Anuaaya Bai 130 

Kuwarji Madhao v. Bhurelal Ajitmal 1^3 

Lakhandhar Bholadbar v. Hailalpurl 
Shankerpuri . 5 

Laxman Namdeo v. Emperor 281 

Laxman Ramchandra v. Wasudeo Vithal 120 
Laxmlnarayan Ganoshdas v. Ghasiram 
Dalchand 191 

Laxmlnarayan Ganeehdas v. Ghasiram 
Dalchand 267 

Lokman Chhabilal v. Motilal Tulairam 269 

Madhao Oopal v. Secretary of State 44 

Madhodass Gulabdas Firm v. Appaji Raoji 221 
Mahadeo Nilkanth v. Janardan Harbajl 75 
'Mahomed Azizullakhan v. ^Id. Noorullah 
Khan (FB) 233 

Manaklal Bbimraj v. Mt. Fbulabal 213 

Maroti Bansi v. Emperor 95 

Marotl Laxman v. iJagannathdas Lachh 
mandas 

Meghaji Jairam v. V, D. Bhake 
Meghji Hlrjee & Co. v. B. N. R. Co. Ltd, 
Meherban Lalli v. Yusufkban Kallu 
Mishrilal Seth v. Batik Tursi 
"Motiram v. Daulab 
Muktawandas Ajabdas v. Emperor 
Manna v. Emperor 

"Narain Ghouthmal v. Rama Jago 
Nathuram v. Kalu 

'Nabhusa Fasusa v. Mohammad Siddique 

•Pandit. W. B. v. S. R. Pandit 
• Pandutang Ganpatrao v. Vish wanath Pandu- 
rang 

•Pannalal Baliram y, Sumranlal Rupram 
Pannalal Singhai v. Firm Hasan Dada 
Pltambar Ramchandra y. Sahebohand 
Harakchand Shop 

Provincial Government, 0. P. and Berar 
V. Dinanatb Lala Gaopatrai 
Furushotbamdas Sakalcband v. Devkaran 
Kesheoji 

Rahman Sheikh v. Seth Sbeodas Daga 
•Rajlu Naidu v. M. E. R. Malak 
Ramchandra Krlshnaji v. Zolba Balaji 
Bamdayal Munnalal v. Bheodayal (FB) 186 
Ramlaleao Gupta v, M, E. R. Malak 225 

•Ramnatb Hajarimal v. Mohanlal Radha- 
klaan 

Bamsingb Raujltsingh v. Jalamsingh Sonu- 
singh 

Renukabai, Mt. v, Bheosan Hapsaji 132 

Sadasheo Rao Shamrao v, Roopchand 
Goielal 136 

•Sangakheda Kalan Co-operative Bank, 
Hoahangabad v. Ayodhyaprasad Shiamlal 232 
Barjabal, Mt. v. Bhagwanjl Nagoji 
Sarju Prasad v, Badri Prosad 
Barup Singh v. Emperor 
Secretary of State v. Mt. Geeta 
Shallgram Bbagoo v. Mt. Dhurpatl 
BhallgramBhrltam V. Sheopratap Wallabha 
das 

Shankarrao v. Hazarlmal Nathuramjl 
•Shobhalsl Shyamlal v. Sldhelal Halkelal 
Shridhat KtUhnarao v. Narayan Namajl 


72 
203 
141 
7 
305 
(FB) 50 
13 
87 

156 
69 
159 

101 

20 
260 
258 

277 

263 

39 

241 
197 
220 


• # 


23 


140 

242 

226 

122 

147 

3 

81 

210 

227 





J1 


Nominal Index, A. I, R. 1939 Nagpue 


6 

SbridhiccdD Shaaker BiiO v« Shcawia 


Vithoba 149 

Sundorlal Bhanker Lai v. Amrufc Kao 217 

BaperlntendeDb Leprosy Asylum, Chand* 
khuci V. Kamsabaigir Gosawl 145 

Buwalal Vemioband v. Fazle Hassaia 
Bajabali 31 

|*6y6(i Ahmad v. Kam Gopal Bhagwandeen 224 

Taplbal Mb. v. Sbaoker Lai 113 

Tikaram Kaliram ?, Emperor 309 


Trimbak Wamanrao v. Mt. Ehagu Bal 249 
Triveoibal v. Deorao Gobind Desbpande: 1 

TukaramManbajlT. BhribriebDaBamratan 209 
Udebhan Zangojl v. Yitboba Ukandajl 78 
Vibbal Bbagwan Mandlr of Fushkarraj 
V. Narayanrao Baghonabb Eao 176 

*Yadocao Wasudeocao y.-.GoviDdcao^Bamii 246 

Zalliram Babtolal t. Mangalsingb Nandlal 
Singh 30a 


I 


SUBJECT INDEX 


Abadi—Village abadi is nob communal 
land 145c 

Aoqaiesoenoe —Oiroumsfcanoeg not suffi. 
cient to raise effective defence of 1636 
*AdTerse PosseBsion — 'Widow—Adverse 
possession against widow does not affect 
reversioner's rights 2606 

■— Burden of proof—Suit for possession 
of property—Plaintiff’s title as well as de¬ 
fendant’s possession for more than 12 years 
before suit established — Plaintiff’s plea 
that he has let in defendant as tenant not 
established— Defendant pleading adverse 
possession—Burden of proof is on him— 
If he does not discharge it, plaintiff is en¬ 
titled to decree 7a 

Appeal—Abatement—Decree for damages 
passed—Judgment.debtor dying after ap. 
peal filed—Appeal does not abate—Maxim 
nctio personalis moriiur cum persona — 
Application of 256c 

-Stay order — Stay order passed by 

Appellate Court is vacated the moment the 
appeal is dismissed 107c 

Arbitration — Award — Award need not 
be in writing—Proof of oral award is not 
excluded by provisions of Registration Act 

(PB) 233d 

--Award—Hegistration — Unregistered 

award affecting immovable and moveable 
properties—Portion dealing with moveable 
property not separable with reasonable 
clearness from portion dealing with im¬ 
movable property—Award must be rejected 
as a whole (FB) 2336 

Berar Land Revenue Code (1896), S. 72 
\8) —r Kent of ante.alienation tenant is 
charge on his holding—Bent not paid on 
due date Jagirdar, in equity, is entitled 

to interest on arrears of rent 149 

— 5s. 178, 88 — Rules for disposal of 

Government building site made by Chief 
Commissioner in 1906 were valid and ope- 
native although not published in Gazette 
as required by S. 178—Plaintiff acquiring 
occupancy rights in land on condition that 
rent fixed at future settlements should be 
^ per cent, of letting value of land—Town 
officer asseesing rent accordingly in 
.Aagessment challenged by plaintiff 
SBessEaent pfScer held to have jurisdic- 

by bfs sgreement 44o 

f*' Proviso— 

Bites in 1906 

^tlng r ight of (Ayerntaent to enhance 

Ifintt—Dispute aeoided 
Mia by Reyen^e Offioef—He is en. 


Berar Land Revenue Code 
titled to sue under S, 41 (3) to establish 
his right—Suit also comes under S. 192 (l), 
Proviso—Civil Court has jurisdiction to 
try it 446 

--5. 112 (l) — Expression "first hear. 

ing”—Meaning explained llOc 

-5. 112 (2 )—Dismissal of suit under 

8. 112 (2) is decree and hence appealable 

110a 

--5. 112 (2 )—Granting of time means 

granting it after lapse of first hearing: llOif 

- Ss 174, 176 — Oral sale which is 

ineffective as sale under Transfer of Property 
Act may operate to transfer some portion 
of vendor’s interest in holding within the 
meaning of S. 176 and may amount to sale 
giving rise to right of pre-emption—Inten- 
tion of parties is determining factor S5a 
' 5. 174 —Pre-emption rights conferred 

by Code can be interpreted in sense in 
which they are used in Sec. 7, para, vi, 
Court.fees Act, and in Art. 10, Limitation 
Act ^5d 

-5. 174(1 )—All questions of pre-emp¬ 
tions in Berar must be governed by the 
Code—Reference may be made to Maho- 
medan law to elucidate matters upon which 
Code is silent 356 

Bond — Consideration — Executant may 
discharge onus of proving consideration by 
showing that presumption under S. 114, 
Evidence Act, does not arise—Question 
whether onus is discharged is one of fact; 78c 
Burden of Proof—Question of onus if re¬ 
garded as final factor in the case cannot be 
ignored 78a 

Central Provinces Courts Act (1 of 
2917), S, 26 —Presentation of appeal in 
Additional District Judge’s Court must be 
regarded as appeal filed in District Court: 42 
Central Provinces Debt Conciliation Act 
(2 of 1933) — Act must be construed 
strictly 2826 

■- Ss. 7.A and 12 (l) — S. 1 la nob re¬ 

trospective—Prior to S. 7.A, Civil Courts 
have right to decide whether facts neces¬ 
sary to constitute 40 per cent, rule are pre¬ 
sent or not 1366 

-5. 12 —Scope—Settlement by transfer 

of lands is not contemplated by 8.12 : 224a 

- Ss. 12 (1), (2), 13 —Payment of debts 

can be agreed to be made in cash or in 
kind — Amount made payable in cash— 

S, 13 applies—Jurisdiction of Civil Court 
does nob arise -until S. 13 (3) is complied 
with — Amount payable in kind—Agree¬ 
ment is enforceable as decree by 
Court aS soon as it is registered 227a 
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Central Provincas Dabt Conciliation Act 

_ S. 12 Word “amounts” in S. 12 

(l) is not limited to sums of money--Both 
liabilities as ■well as payments in kind are 
comtemplated 2276 

_Ss. 12 (1) and 25 —Certificates under 

8. 15 -when debts due to creditors accept¬ 
ing award are less than 10 per cent, are 
without jurisdiction 136c 

_ Ss, 15 and — Sale in execution 

before application under Sec. 4 is made— 
Power of Civil Court to confirm sale under 
O. 21, E. 92, Civil P. C., is not affected 
either by S. 15 or S. 21 282a- 

_Ss. 16 (b), 15 — Allegation of fraud 

by decree.holder—In spite of it, the Debt 
Conciliation Board issuing certificate — 
Question of fraud cannot be re-agitated in 

Civil Court 312 

_ S. 21 andB. 12—Object of certificate 

stated 

_ S. 21 — Stay operates from date on 

which certificate is produced in Court: 282d 

- Buies under, B, 18 — E. 18 does not 

cure illegality occurring under E. 47: 277a 

- Buies under,B, 47 and 5.5—Failure of 

Board and debtor to have proper guardian 
appointed after due notice to minor and guar¬ 
dian—Proceedings are null and void 2776 
Central Provinces Land Revenue Act, 
(2 of 1917), S. 68 (5) — Full effect must 
be given to entry however much vested 
lights are affected — It is sufficient notice 
of entry to all concerned if wide publicity 
is given to all settlement operations 287/ 

- S. 167 (3)— Sadar lambardar paying 

land revenue due in respect of mortgagor’s 
land has only priority over mortgagee to 
extent of land revenue — Sale by him does 
not free land from incumbrance 302 

- S. 168 (2) — Lambardar is not land¬ 
lord vis-a-vis his co.proprietors 287c 

-S. 292 — Suit for village profits — 

Lambardar or mukaddam can claim remu¬ 
neration for services even for period pre- 
ceding its fixation under S. 192 75 

-S, 192 Oj—Lambardar’a commission 

for collecting land revenue from malik 
makbuzas — Lambardar’s cosharers have 
DO right of share 1216 

- S. 203 — S. 203 has nothing to do 

with rights and liabilities of proprietors as 
between themselves 287a 

- S. 203 — Abadi — Usufructuary mort¬ 
gage— Mortgngee is mere trespasser, and 
suit for possession by landlord is governed 
by Art. 142 or Art.144 and not by Art. 120, 
Limitation Act 163a 

■8,203 (2) — Cosharer parting with 


Central Provinces Land Revenue Act 

agricultural land and retaining only pro¬ 
prietary share in village cannot be said to 
forfeit bis right to house site in abadi: 2876 
_ S. 203 (6) —Ex-propriator transfer¬ 
ring site and building in abadi and keeping 
acre or two of occupancy land — Palatial 
residence erected by him in abadi is nob 
preserved for him 287c 

_ S, 203 (8) — Proprietor mortgaging 

his village share and house in abadi—After 
mortgage is foreclosed he cannot claim to 
retain possession of house 63 

- S. 220 (n), (o) — A and E cosharers 

in village assigned shares in imperfect 
partition — A alleging that partition was 
subsequently modified by arbitration^ 
Parties in dispute as to basis on which 
perfect partition should proceed—Revenue 
member finally deciding that it was to bo 
made in accordance with imperfect parti¬ 
tion as modified by subsequent arbitration 

_72 filing suit for declaration that shares 

in village were as they were fixed at im¬ 
perfect partition and not as modified by 
arbitration — Held that suit was main¬ 
tainable — That jurisdiction of Civil Court 
was not barred for purpose of declaring 

title of parties 5 

Central Provinces Local Fund Audit 
Act (9 of 1933 ), Ss. 5 75 — Civil suit 

is maintainable even if procedure laid down 
by Ss. 8 to 13 is not followed ^ 2476^ 

Central Provinces Motor Yehioles Taxa¬ 
tion Act (l of 1932 as amended in 1935), 
S. 3 (1), Proviso — License fee for motor 
lorries imposed by Amraoti Town Munici¬ 
pality under its bye-laws is not tax — 
Person residing within other Municipality 
would be liable for license fees in respecb 
of lorries plying between those Municip^ 
towns 1710- 

Central Provinces Municipalities Act (2 
of 1922), S. 25, Buies under, 72. — E. T 

does not provide for representation on 
behalf of Concmittee — Members of Com¬ 
mittee engaging counsel without sanction 
to represent Committee in appeal by dis¬ 
missed employee — Members are liable 
for payment made to counsel 247fl 

■- (as applied to Berar), S. 179 (q) 

Rules under — R. 1 framed by Amraoti- 
Town Municipal Committee — Words 
“plying for hire within limits of 

Town Municipality”—Interpretation: 171» 

Central Provinces Protection of Debtors 

Act (4 of 1937), Ss, 3 and 4 — Creditor, 
going to debtor to demand money sp 

hfiin^ fcnld tn 00 fcn fliri! Court hitting hUtt 
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Central Proirinoea Protection of 
Debtors Act 

—> This aot does nofc amount to an offence 
under Section 3 281 

Central ProYinces Reduction of Interest 
Aot (33 of 1936), S. 2 — “Secured debt" 
Attachment does not cause judgment, 
debt to be secured debt 267 

Central Provinces Tenancy Act (ii of 
2898), S. 41 — Mortgage of tenancy made 
without notice to landlord is voidable — 
Landlord, if in possession, can treat aliena. 
tion as nullity— Fact that decree for sale 
was obtained in mortgage suit to which 
landlord was not party cannot affect land¬ 
lord's position Qlti 

- Ss. 46, 47 and 48 —Transfer by occu- 

pancy tenant in contravention of S. 46 (3) is 
voidable by landlord who can do so only in 
Revenue Court and not by Civil suit: 1666 
- (1 of 1920), S, 2 — Dehnition of land 

does not apply to sites in abadi — Same 
meaning is assigned to ‘land’ in C. P. Land 
Revenue Aot 287fi 

S, 6 Transfer by absolute occupancy 
tenant — He ceases to be tenant from date 
of transfer— Transferee is liable either for 
rent or for damages for occupation between 
date of transfer and date on which it is 
avoided 175 

Ss, 49 and 110 —Sec. 49 has no retro, 
spective effect in respect of leases of sir land 
validly granted under old Aot by ex.pro. 
prietor when he was proprietor — Rights 
accjuired under the lease are saved by S. 110 




S. 49 (l) — Mortgagor losing right' 
occupy sir land by foreclosure is entitled i 
benefft of Sec. 49 (l) even if land wi 
declared sir after mortgage but before suit- 
Renedt can be claimed in execution 281 
Charge — Creation of — Requirement - 
Decree providing payment by instalmei 
and directing defendant not to aliena 
property till satisfaction of decree—Deer* 
held created charge on property HE 
Civil Procedure Code (6 of 1908)—Into 
pr^ation of — Conflict between body < 
Code and Schedule — Former must preva 

_. , (PB)i8e 

2 (2), 104 and 0. 43 —Order thi 
Appeal or cross.objection abates is appea 
able 3 c 

63—PlaintifiE i 
olMm suit establishing his title to proper! 

—Possession of auction.purchaser become 

wrongful so far as mesne profits are coi 

Plaintiff Is entitled to claim znei 
vrphts from him 


Civil P. C. 

;- S. 2 (22) — Terra “wrongful" is used 

in special sense — Moaning of term ex- 
plained 236 

~Ss. 2 (17) (h) and 80 — Liquidator 
appointed under Sec. 42 of the Co-operative 
Societies Act, is public officer—Attachment 
by him in execution of award issued by 
Registrar of Co-operative Credit Societies— 
Objection by person to attachment dis¬ 
missed —• Suit by that person under 0. 21, 
R. 63 must fail for want of notice to liqui- 
dator 232 

-S. 7—Small Cause Court has no power 

to create charge on immovable property 

1186 

Ss. 11 and 47, 0. 22, R. 5 and 0. 2, 
R. 2 — Order under O. 22, R. 5 is not res 
judicata bub is final so far as suit in which 
it is made is concerned—Subsequent deci. 
sion in separate suit does not affect rights 
of parties in former suit — What matter 
amounts to res judicata stated 1476 

S. 47, 0.21, R. 90 —Judgment-debtor's 
application for setting aside sale falls under 
O. 21, R. 90 and nob under Sec. 47 even 
though auction, purchaser is nob made party 
to it 24liz 

S. 47, 0.21, R, 58 —Term “representa¬ 
tives” in Sec. 47 includes not only legal 
representatives but also represenbatives-in. 
interest, i. e., transferees from decree.holder 
or judgment.debtor — Assets of deceased 
person in hands of legal representatives 
attached in execution of a decree against 
legal representatives in respect of debt 
charged on assets—Question whether pro¬ 
perty belongs to assets of deceased or not 
raised by legal representatives or the trans¬ 
ferees from them, who are bound by decree, 
fails under Seo. 47 and not under 0. 21, 
R. 68—It must be determined in execution 
and not by separate suit 183a 

- S. 47 —Auction.purchaser is not neces. 

sary party to proceedings arising out of 
Sec. 47 between parties to suit 1836 
" ■ S. 47 — Legal representative— Whe¬ 
ther person is legal representative of party 
to decree should be decided by executing 
Court — Separate suit does nob lie 147a 

- S. 47 — Question whether property 

can be proceeded against held must be 
decided under Sec. 47 by executing Court 
and not in separate suit 147c 

*-5. 48 — Sec. 48 is not controlled by 

Beo. 6, Limitation Act 245 

’ ■ S. 60 — Motor tractor is nob “imple¬ 
ment of husbandry," more so when not used 
for agriculture but for driving flour-mill: 3a 
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Civil P.C. 

- S. 60 —Term "implement”—Meaning 

of — It would be erroneous to extend the 
meaning of the word "implement” occur- 
ring in Sec. 60, beyond what it was under, 
stood to signify in 1908 

- S. 66 —Sec. 66 does not draw diafcinc- 

tion between purchase by a person in name 
of stranger and one by father in name of 
son 274a 

-- S. 66 —Object—The object of Sec. 66 

is to put a stop to benami purchases at 
execution sales 274c 

- S. 66 (1) — Sec. 66 (l) does not deal 

with cases in which A purchases at Court 
auction in his own name though on behalf 
of somebody else 2746 

—S. 89 and 0. S3, B. 3 — Award by 
arbitrator privately appointed by parties 
to pending suit cannot be recorded as 
adjustment by compromise S3 N L B 
200^95 I C 89=AI B 1926Nag 405and 
24 N L R 55=107 I C 525^A I B 1928 
Nag 173, OVERRULED (FB) 1866 

- S. 103 and 0, 21, B. 25 —Scope of 

O. 41, E. 25 — Issue not determined by 
first Appellate Court — In second appeal 
issue remitted to trial Court for recording 
further evidence—Trial Court after taking 
evidence returning case to High Court — 
Issue can be determined by High Court 
under S. 103 173a 

*- S$. 144, 151 and 47 —Suit remanded 

— Meanwhile in application for execution 
defendant depositing sum which plaintiff 
withdrew—On remand fresh decree passed 
for lesser amount than that deposited 
Defendant applying for refund of surplus— 
Refund held could be granted under S. 151 
upon principle of S. 144—Right to claim 
refund held accrued on date of fresh decree 
and not from order of remand—S. 47 held 
also applied 101 

-0. 1, B. 1 — Object of joining neces. 

sary parties—Mortgage in favour of B and 
D —Suit by B alone —D dying during course 
of suit —B acquiring D’s rights of recover¬ 
ing debt—Non-joinder of D held immate. 
rial 242a 

- 0, 2, B. 6 — Misjoinder of causes of 

action and parties is not invariably fatal 
to suit—When such misjoinder is objection, 
able stated 256a 

- 0. 6, B. 14 and 0. 4, B. 1 — Scope of 

O. 6, R. 14— Mortgage suit by one of two 
co.mortgagees presented by pleader for 
plaintiff, mortgagee is deemed to have been 
properly presented 2426 

- 0. 9, B, 8 and 0. 17, B. 2 — Case 


Civil P. C. 

reaching stage after issue stage has in part 
been passed — Court is not compelled to 
exercise its powers under 0. 9, R. 8 but 
can, in doubtful case, make order under 
0. 17, R. 2 2136 

-0. 9, B, 9 — Complete usurpation of 

possession and consequent dispossession of 
owner is not continuing trespass within the 
meaning of S. 23, Limitation Act — Pre¬ 
vious suits alleging forcible and wrongful 
possession of a certain land and praying for 
ejectment dismissed under O. 9, B. 8—Sub- 
sequent suit alleging forcible and illegal 
possession and praying for possession is 
barred being based on same cause of action 
and not continuing one 145a 

- 0. 17, R. 2 and 0. 9, B. 8 — Order 

under 0. 17, R. 2 read with O. 9, R. 8 is 
not appealable 213a 

- 0. 20, R. 14 —Pre-emption— Suit for 

— Person exercising right of pre emption 
must strictly comply with conditions im¬ 
posed on him — Plaintiff failing to make 
payment within period fixed by Court — 

— His right of pre-emption is lost — Mere 

fact that plaintiff files appeal and executes 
security bond does not extend time— Nor 
is there any question of adjustment be- 
tween parties 107a 

-0. 21, R, 1 — Decree awarding inter¬ 
est until payment—Sum paid into Court— 
Interest ceases to run from date of such 
payment 191 

* -0. 21, B. 63 — For attachment of 

decree to be effective notices to judgment- 
debtor and decree-holder are imperative: 17 

- 0. 21, Br. 62 and 66 — What is sold 

as result of order under R. 62 is equity of 
redemption — Distinction between cases 
where property is sold subject to mortgage 
and cases where notice of alleged mortgage 
is given in sale proclamation 3056 

-- 0. 21, R. 62 — Property attached in 

execution of simple money decree — Mort. 
gagee objecting that property is subject to 
his mortgage — Judgment.debtor support¬ 
ing his objection— Property sold subject to 
mortgage — Auction purchaser having 
knowledge that mortgage was fictitious 
keeping silence cannot challenge validity 
of mortgage in mortgagee's suit 305c 

• -0. 21, R. 63 — Property attached 

declared to be subject to mortgage — Fact 
that property is subsequently released from 
attachment does not relieve decree- bolder of 
his duty to bring suit within one year: 305a 

- 0. 21, B, 63 —Plaintiff in claim suit 

basing bis claim on mortgage decree ob- 
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taiDed agaiDst member of joint Hindu 
family, alleging that member was sued in 
representative oapaoity— Whether burden 
of proving so, whioh lies on him, is dis¬ 
charged, vvhen he establishes that father 
and son vpere joint and that suit was 
against father (Quare) 23(i 

■ 0. SI, B. 66 —Irregularity on account 

of omission to mention mortgage in sale 
proclamation cannot be cured by mort. 
gagee's statement in witness-box that he 
would not enforce it 179/ 

" 0. 21, B. 71 —Decree-holder can apply 

to recover deficit even if judgment-debtor, 
and not he, is damnified by default 269^ 

• -0, 21, B. 71 — Bid made on behalf of 

temple by its managing trustee — Default 
in payment of deposit—Trustee is not per¬ 
sonally liable for deficit 269/ 

* -0. 21, B, 77 — Sale of tbe moveable 

property is complete when officer conduc¬ 
ting sale declares who is purchaser and 
receives purchase money and grants receipt 

269a 


--0. 21, B. 84 — Officer conducting sal 

can declare highest bidder to be purchase 
p- He need not ask Judge to declare wbi 
is purchaser 269, 

•-0, 21, B, 84 — Failure of officer con 

ducting sale to wait for payment of deposi 
is not material irregularity 269, 

--0. 21, B 84 — ‘Forthwith,’ meaning o 

—“Be-sale can be held on same day as dab 
of default in payment of deposit if circum 
stances permit 269< 

-0. 21, B. 90 — Irregularity and illega 

liby Difference — Holding of sale fev 

hours before advertised time is illegality 

which renders sale void “ Court can se 

aside sale on its own initiative — It is a 

least material irregularity and can be deal 

with under O. 21, R. 90 2684 

^—0. 21, B. 90 — Irregularity apparen 

from record but objection not taken in ap 

plication—Objection based on such irregu 

latity can be considered by Court at 
Btaga 

0* 21 , 22. 20 — Bale of portion 
nouies when entire houses proclaimed 
be sold amountg to material irregularity 
Whether it results in substantial inju 
depends upon facts of case 24 

^ — Auction-purchaser 

totitled to set aside sale x 68 I 0 429 

AIB 1 928 Nag 161, OVEBBULED: 17 

1 —Interests—Word bei 

plittM impliea mote than one intereet a 
t nft ip a e g tlui^ of anatiorumiMka«ft. 


Civil P. C. 

- 0. 21, Rr. 90 and 91 — Difference be¬ 
tween — The express mention of the auc- 
tion.purchaser in R. 91 cannot of itself 

exclude him from the purview of R. 90_ 

The object of the two enactments is dif. 
ferent— R. 91 postulates that the sale is 
free from any fraud, irregularity or illega. 
lity whereas R. 90 leaves the door open 
for questioning the validity of the sale on 
the above three specific grounds—The fact 
that the auction.purchaser is specifically 
mentioned in R. 91 itself evidences the 
intention of the Legislature to afford him 
a summary remedy 179(i 

0.23, B. 8 —Parties agreeing in stating 
that suit has been adjusted — Court must 
record it even if compromise was embodied 
in unregistered document (Obiter)(FB) 233c 
0. 41, B. 22 (4) — Cross-objection 
cannot be heard when appeal abates 396 

Companies Act (7 of 1913), S. 101 (3)~ 

Provisions of sub-s. (3) are mandatory — 
Application for share not accompanied by 
6 per cent, of share amount does not con. 
etitute valid offer—Hence company cannot 
demandsbareamountfrom applicant: 225a 
Contract — Novation — Agreement with 
respect to debts, entered between creditor 
and debtor, subsequently backed out by 
debtor — Creditor cannot file suit on ori¬ 
ginal debt _ 2246 

" Eight of third party to sue—The per¬ 
son beneficially entitled under the agree¬ 
ment can sue even though not a party to 
the agreement itself 20a 

Contract Act fPo/JST'^A 5. 6 (2)— Scope 
— Proposal for purchase of shares made in 
July 1933 and December 1934—Allotment 
of shares not made till August 1936 — No 
notice of allotment sent — Revocation not 
waived by proposers—Proposals held must 
be deemed to have been revoked 2256 

■ S. 16 — Pardanashin women when 
executing an instrument must know clearly 
what they do by independent advice— 
Courts should see that the transaction is 
fair— If it is not, it cannot alter its terms 
to make it fair but must be satisfied that 
they not only put their hand to tbe paper 
but also their mind to the transaction: 169a 

■ S. 65 —Transfer void under law—Suit 

to recover consideration— Time runs from 
date of agreement 276 

Co-sbarers—Village profits— Where it is 
not necessary for lambardar to send to his 
oo-shaters their share of profits by money- 
order he is not entitled to money, order 
charges 121o 
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Gonrt.fees Act ('7 of 1870)^ S. 7 (iv) (c) 
— Suit for declaration that plaintiff is re¬ 
versioner and for injunction and appoint- 
ment of receiver comes under S. 7 (iv) (c) 
(Per Niyogi J.) (F B) 50a 

- S. 7 (iv) (c )—In considering meaning 

of S. 7 (iv) (c), it is necessary to consider 
Suits Valuation Act, S. 8 and Civil P. C., 
O. 7. B. 11 _ (F B) 506 

**-S. 7 iiv) (c) —In valuing suits com¬ 

ing under S. 7 (iv) (c) principle that value 
of suit is value of property affected by re¬ 
lief asked for cannot be adopted as test 

(FB) 50d 

* * - S. 7 (iv) (c) — Valuation put by 

plaintiff, if arbitrary and unreasonable, 
Court can interfere and exercise its powers 
under 0. 7, R. 11, Civil P. a—AIRl937 
Nag U = 165 1 0 106, OVERRULED 

(FB) 60e 

Criminal Procedure Code (5 of 1698), 
S, 66 —Constable directed by station officer 
to arrest without warrant— Arrest cannot 
be effected without authority in writing 
required by S. 56 956 

- Ss, 164) (3) and 533 — Certiffcate re¬ 
corded only partly complying with S. 164 
(3)—Evidence that statement was volunta¬ 
rily made is admissible under 8. 533: 295a 
—^— S. 195(1) (h) —Complaint alleged to 
be false made to police and then to Court 
— Prosecution under S. 211, Penal Code, 
cannot proceed without complaint of Court 

226 

" S, 55P—Prosecution alleging unity of 
criminal behaviour actuated by common 
intention on part of all accused to extort 
confession— All accused are triable jointly 

2636 

- S. 239 —‘'Sameness of transaction” — 

Relevant point of time is time of acousa- 
tion 263c 

- Ss. 476 and 195 (l) (c) — Courts 

mentioned in Sec. 476 can make complaint 
in respect of offence of forgery against per- 
sons who are not parties to proceedings 
before it 85 

Criminal Trial — Evidence — Finding of 
small disintegrated blood stains on dhoti 
and saluka of accused is cot of much im¬ 
portance but it strengthens the case against 
him as a whole S09a 

• -Confession—Retracted confession can. 

not be used to contradict co-accused’s con. 

fossion 295c 

-Practice—Accused assaulting police in 

uniform and declaring that he does not 
care for latter’s authority—Matter should 
not be dealt with lightly 95c 


Criminal Trial 

-Summary trial—Object of—Warrant 

case — Accused, after his examination is 
entitled to re. call prosecution witnesses for 
cross-examination S7a 

-Procedure—Warrant case — Prosecu- 

tion including evidence given on commis- 
sion in other presidencies—Case should not 
be tried summarily (Obiter) 876 

-Duty of prosecution to call witnesses 

—Eye witnesses when not numerous must 
all be examined 13a 

Decree—Variation—Decree can be varied 
by Court itself and only in particular way 
(Obiter) 249e 

-Variation of—A decree once passed 

cannot be varied by consent 1076 

Deed — Construction — Discrepancy be- 
tween dimensions and boundaries—Area 
specified within boundaries will pass: 197/ 
Easement—Suit by person for specific 
performance on basis of agreement of sale 
of certain land in his favour—This does 
not preclude him from claiming easement 
in respect of that land 1976 

-Easement of necessity — An easement 

of necessity is one without which the pro. 
petty retained upon the severance cannot 
be used at all—It is not one which is 
merely necessary to the reasonable enjoys 
ment of that property 197e 

-Custom of burial—It is not necessary 

to establish immemorial user—Certain land 
used by Mabomedans for burial for 45 
years — Court can infer that right to bury 
dead was granted to Mabomedans in past 

1936 

* -Landowner granting right of ease¬ 

ment over his land—Grant reserving right 
of revocation—Land subject to easement 
subsequently sold—Right to revoke ease, 
ment reserved in the grant passes to pur. 
chaser—Right of easement can be enjoyed 
against the purchaser only to the extent of 
condition in grant 65 

Easements Act (5 of 1882), S. 15 —Long 
user of right of way—Relation between 
parties not indicating that user was attri. 
butable to leave and license — User Is 
presumed to be as of right 197c 

* S. 15 —Person by prescription acquir¬ 
ing right of way for himself, his servants 
and carts—Right of way cannot be pre. 
sumed to include passage for sweepers: \91d 

- -S. 25-~Law presumes that user is as 

of right if it is proved that user was open 
and notorious gg 

Estoppel—Chemicals taxable by Munici¬ 
pality with terminal tax — Oonsignmenfr 
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Estoppel 

feoeived by shopkeeper but not taxed at 
that time—Shopkeeper selling his goods on 
this basis—Munioipality subsequently is nob 
estopped from holding shopkeeper liable 
for tax 1956 

-Wrong representation to oneself is no 

estoppel 195c 

-Evidence — Plot of land in another 

district included in mortgage to enable 
registration in such district—Mortgagor 
intending to work fraud not on registration 
law bub upon mortgagee — Mortgagor 
estopped from contending that transfer of 
plot was not intended , (FB) 57a 

Eyidenoe Aot (1 of 1872), Ss. 10 and 30 
—Object of conspiracy carried out—Sub¬ 
sequent confession made by accused after 
arrest is not admissible under S. 10 though 
it may be taken into consideration against 
co.aocused under 8. 30 2956 

* -S. 30 —Confession mast be confession 

of offence for which accused are tried and 
not of some other offence 3096 

- S. 32 (2) —Cancelled will used in 

support of statement made by testator 
against bis own interest is admissible 274d 

- S. 43 —Right of party concluded by 

previous judgment can be proved by pro- 
duotion of the judgment 72 

* - S. 71 —Execution of document by 

pardanashin ladies — It is the conscious 
execution and not the mechanical execu¬ 
tion of a document that must be establish, 
ed in the case of documents executed by 
pardanashin ladies 1596 

- S. 92, Proviso 1 —Illustrations are 

not exhaustive 206 

-S. 92, Proviso 1 —One party to sale 

deed showing that he did not receive con. 
sideration — Other party can show that 
consideration was paid in full not in cash 
but in kind by proving contemporaneous 
oral agreement to that effect 20c 

- S, 114 — Presumption — Document 

executed by ignorant and illiterate person 
—Usual presumption under B. 114 cannot 
be drawn 786 

116 — Estoppel — Statement of 
puisne mortgagee in witness-box that he 
would ^t enforce his mortgage does not 
estop him from enforcing his legal rights 

179c 

“■ ^ Person building on land 

belonging to another has no equitable right 
to possession of land on ground that owner 
stood by and allowed oonstrnotion to pro. 
oeed, unless it is shown that be supposed 
Ahe land to be his own 7d 
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Ss. 155 (3) and 14 $—Oral statements 
made to witnesses by others—Questions to 
witnesses about those statements are legally 
admissible 136 

Execution Sale—Setting aside—Applica¬ 
tion by one of several judgment-debtors — 
Property sold consisting of only one item 
— Irregularity not apportionable — Sale 
must be set aside as a whole 258c 

Hindu Law—Adoption—In Berar, Bom¬ 
bay rules about adoption apply 47a 

-Adoption — Mother’s power to adopt 

terminates when her son dies leaving widow 

476 

-Debts—Avyavaharika debt—Debt to 

buy motor to ply for hire is not avyavaha¬ 
rika and is binding on sons 192 

-Debts—Father—Decree passed against 

father in joint Hindu family—It can be exe- 
cuted against son’s share although father is 
sued in personal capacity 23c 

-Maintenance—Agreement by manager 

to pay maintenance is binding on family 

249/ 

-Maintenance—Past and future—Ordi¬ 
narily, the questions regarding the payment 
of past and future maintenance would be 
separate and independent and so in the 
absence in a deed of an express statement 
to the contrary, it must be assumed that 
they are treated separately there 249^ 

.Minor and guardian — Guardian as 

manager can bind minor’s estate—Where 
guardian is not manager, minor is not liable 
for debts contracted by guardian 33 

-Btridhan—Ornaments given to daugh- 

ter.in.law at her marriage are her stridban 

1306 

--Widow—Re-marriage—Effect of, on 

rights of widow to hold property (Obiter) 

260a 

-Widow — Maintenance — Agreement 

by members of Hindu family to pay main- 
tenance to widow at certain rate — In 
absence of express terms to contrary agree¬ 
ment is subject to implied condition that 
rate will be subject to variation in family 
fortunes—Only method of obtaining varia¬ 
tion is by showing that circumstances justi¬ 
fying variation have come into play: 249a 

-Widow—MaintenaDce—Deed agreeing 

to pay maintenance to widow must be con. 
strued with reference to practice and usage 
in these matters 2496 

-Widow — Maintenance — Practice of 

Court—Courts should insert words which 
would enable them on application to set 
aside or modify their orders as circum. 
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staiDces might require and in such cases 
the remedy would be the more appropriate 
one by application under the leave reserved 

249c 

-Widow — Maintenance — Right of 

alteration—The right to alter or rescind 
rate of maintenance hxed for payment to 
widow does not rest in the hands of either 
one side or the other but depends upon 
external circumstances which apply equally 
to both 249ti 

-Widow—Maintenance—Amount of— 

Unproductive ornaments should not be 
taken into account when fixing rate of 
maintenance 130a 

-Widow—'Maintenance — Even minor 

widow, to whom no guardian is appointed, 
cannot be deprived of right of mainteDanoe 
merely because she refuses to live in bus. 
band’s family, more so, when finaocial 
condition of family allows of granting of 
separate maintenance 130c 

-Widow — Maintenance — Court has 

wide discretion in matter of grantiug or 
withholding arrears of maintenance : 130^ 

-Widow — Maintenance — Agreement 

executed in favour of widow agreeing to pay 
her certain amount annually as mainten. 
ance—Charge created on portion of family 
property in respect of maintenance—Widow 
obtaining decree for arrears of maintenance 
and getting property sold in execution — 
Property not sold subject to charge—Charge 
for subsequent years is extinguished, so far 
as property sold is concerned la 

-Widow — Maintenance — Nature of 

widow 9 right to maintenance explained— 
Ways in which her right can be satisfied 
enumerated 

Income-tax Act (21 of 1922, as amended 
in 1929), S. 58-K (2) —Meaning of the 
words "his share” explained ^ 89 

Insolvency — Mortgagor adjudged insol¬ 
vent—Preliminary decree for sale obtained 
by mortgagee made final and property sold 
in execution—Proceeding is not binding on 
receiver if not impleaded in it 1286 

Interest — Compound interest — Interest 
on interest means compound interest 136d 
Interpretation of Statutes — No Act 
should be construed so as to destroy exist¬ 
ing rights 2306 

--Marginal notes — Marginal notes can 

be looked into if particular construction 
leads to conflict of rights granted by Act 
and those acquired under old Act repealed 
by it 230c 

--Construction—Grammatical-, nd ordi- 
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Interpretation of Statutes 
nary sense of words leading to absurdity or 
inconsistency—It can be modified so as to 
avoid these consequences 227c 

-General words following specific words 

of same nature must be construed as taking 
their meaning from the specific words 
which precede them and must be restricted 
to the same genus FB 186c 

-Duty of Court—It is not the function 

of the Court to make alterations in the 
terminology of the plain provisions of law, 
as in that case they would not be inter, 
preting but making the law 1796 

-Limitation Acts — Construction — 

Limitation Acts should be construed so as 
to save rather than bar a proceeding f'Per 
Stone G. J.) 150a 

-Nothing is to be added to or taken 

from a statute 44c 

-Codified law—Construction of—When 

a law is merely being codified, and espe. 
cially when it is being transferred almost 
bodily from one Code to another, departure 
is nob to be presumed unless it is made in 
express terms 35/ 

Jurisdiction—Small Cause Court—Suit is 
not one for accounts, merely because some 
accounts have to be gone into 64a 

Land Acquisition — Acquisition of malik 
makbuza — Landlord is not entitled to com¬ 
pensation r06*7er.l 121a 

Landlord and Tenant ^ Principles of 
English feudal law are inapplicable to 
malguzar 91a 

-Absolute occupancy tenancy — On 

death of tenant without heirs tenancy does 
not revert to landlord but Crown takes 
it by escheat 916 

-Absolute occupancy tenant dying with¬ 
out heirs and leaving estate burdened with 
mortgage — Mortgage whether would be 
extinguished (Qucere) 91c 

-Occupancy holding — Joint tenants— 

One joint tenant dying without any heirs— 
No division of tenancy by metes and bounds 
— Lambardar is not entitled to sue for 
joint possession of undivided half share of 
deceased tenant 4 

Letters Patent — Practice — Leave — 
Judge being satisfied that there is no case 
to be made out by appellant, refusing to 
admit second appeal — He is not justified 
in granting leave to file Letters Patent 
Appeal 193a 

■-(Nagpur) — Letters Patent appeal 

should be filed within 30 days — Whether 
time during which Court is closed should be 
excluded (Quare) 123a 
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—— 01, 10 —Deoiaion of High Court Judge 
difiposing of appeal under S. 30, Workmen’s 
CompeusatioQ Aot, is not judgment — 
Letters Patent Appeal does not lie 1226 
♦♦Limitation Aot (9 of 1908), S, 12 (2) 
AppUoation for copies made on day on 
^bioh judgment la pronounced—That day 
must be included in days requisite for ob. 
taining copies : 13 N L E 89=A I R 1917 
Nag 196—40 Ind Gas 426, OVERRULED 
fPer Stone C, J, and Niyogi J.; Clai he J 
contraj 1506 

-S. 14 — Court — Governor.General is 

not a Court 141/ 

-S. 14 — Proceedings carried on before 

Bailway Board do not extend time under 
Section 14 141/^ 

- S. 16 — Stay of execution — Decree- 

holder obtaining stay of execution in pro- 
viouB suit against him by offering security 
of decree obtained by him against judgment, 
debtor whose estate was under management 
of Court of Wards — Court obtaining from 
decree-holder undertaking not to accept 
payment direct from Court of Wards — 
Order held did not amount to stay by 
injunction within the meaning of S. 15: 81 

- S. 20 — Part payment by manager of 

joint Hindu family gives fresh period of 
limitation against other members of family 

156a 

♦*- S. 20 — Part payment — To give 

fresh period of limitation, writing need not 
be specifically towards principal or interest 
— It is enough if it is towards the debt 
and identifies it and amounts to acknow. 
lodgment 1566 

-- S, 23 and Arts. 142 and 144 —Taking 

exclusive possession of land whether com. 
tnunal or not is not continuing trespass 
within the meaning of 8. 23 but is dispos. 
session under Arts. 142 and 144 1456 

■ S, 26 — Act does not exclude other 
modes of acquiring easements 193c 

-- Art, 10 — ‘Sale’ in Art. 10 is to be 

understood in sense in which it is used in 
Mahomedan law 35c 

f ■ Arts. 49 and 116 — Applicability — 
Oause of aetion arising ex delicto — Sait is 
governed by Art. 49 and nob by Art. 115 
^ 177 

" 62 applies to suit for 

over-charge against a Eailway Company 

141a 

^—Art, 66 — Mutual, open and current 
UQOOimt — Nature explained 113 

•"M, Aft*, 120 and 142 — Gallery of per- 
lon'e lurase enoroaobiug on laud of other 
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Limitation Act 
person — Latter bringing suit against for¬ 
mer for relief under S. 54, Specific Relief 
Act, coupled with prayer for possession of 
land beneath gallery—Suit is not governed 
by Art. 120 197a 

- Art. 132 — Operation of — Debtor’s 

default during term of mortgage when 
furnishes starting point of limitation stated 
—Mortgage for certain period also provid¬ 
ing that debt would become exigible on 
default by mortgagor in payment of annual 
interest — Provision enures for benefit of 
mortgagee bub not of mortgagor — Limita¬ 
tion against mortgagee begins when mort¬ 
gage debt becomes due and not when 
default is made by mortgagor in payment 
of interest 242c 

— —Arts, 142, 144 — Applicability — 
Before Art. 142 can apply, it must be 
shown either that plaintiff was dispos¬ 
sessed or that he discontinued possession 
—Unless that is done case cannot come 
under Art. 142 and Art. 144 will apply 76 

- Art, 142 — Terms ‘dispossession' and 

discontinuance’ explained—Wrongful pos¬ 
session cannot be assumed against true 
owner when he himself handed over pos¬ 
session and was not deprived of it by other 
aide 7c 

Mahomedan Law — Minor — Guardian— 
De facto guardian cannot alienate minor’s 
immovable property without Court’s per¬ 
mission 27a 

Minor — Conveyance and contract of sale 
of minor’s property — Distinction between 
explained 265a 

-Contract of sale by guardian on behalf 

of minor—Purchaser cannot ask for speci¬ 
fic performance against minor 2656 

Mortgage — Mortgage by conditional sale 
—Mortgagor’s title and right of possession 
is not lost on date of mortgage 267/& 

-Subrogation — Land burdened with 

prior and subsequent mortgages purchased 
by person for full price and free from 
incumbrance—Purobaser compelled to dis¬ 
charge prior mortgage, when disclosed, to 
protect bis interest — He is subrogated to 
rights of prior mortgagee 217 

Municipality — C. P. Notification No. 
5931.1924-M-8, dated 25tb October 1932, 
Sch. 2 (e) — Ammoniumsulpbate and 
sulphate of potash are obemioals taxable 
under Sch. 2 (e) even if they are used as 
manure 195a 

^Musalman Wakf Aot (42 of 1923), 
8, 10 — Scope and object of Act explained 
—When existence of wakf tself is in dis- 
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fifnsalman Wakf Act 

pute inquiry under S. 10 cannot; be held 

205 

Partnership — Contract of partnership 
may be implied 301a 

-Guardian can enter into contract of 

partnership on behalf of minor 301i 

Partnership Act (9 of 1932)^ Ss. 22 and 
25 — Surety executed by partner held on 
behalf of drm and hence binding on other 
partners 31a 

- S, 69 —Suit disposed of before regis. 

tration — Proceedings cannot be validated 
and decree cannot be passed by Appellate 
Court even if registration takes place dur. 
ing appeal 301c 

Penal Code (45 of 1860)t S$. 34 and 
120.A — Dld'erence between S. 34 and 
S. 120.A explained 263a 

Pleadings — Amendment — Limitation — 
Amended plaint hied when suit is barred 
by limitation, merely furnishing parti, 
culars and introducing no new cause of 
action — No question of limitation arises 

23a 

Police Act (6 of 1861), S. 34 — Scope — 
Offence under S. 34 is oogoizable offence 

95a 

Practice — Revision — Incorrect view of 
law—High Court will interfere only when 
law is well known Sic 

-Party should not suffer for error of 

Court 10c 

Precedents — Principle of stare decisis — 
Applicability of — The principle of stare 
decisis does not apply and the Courts are 
not prevented from giving effect to what 
they conceive to be the law when security 
of title is not affected and no injustice 
results from so doing (FB) 186a 

Pre-emption—Holder of decree for pre. 
empbion depositing pre-emption price within 
prescribed period but withdrawing it on 
reversal of decree in appeal — In second 
appeal decree of trial Court restored—Pre¬ 
emption price which is withdrawn should 
be allowed to be deposited 979 

--Suit for—Decree in favour of plaintiff 

in terms of O. 20, R. 14, Civil P, 
Plaintiff can appeal within period of limi¬ 
tation allowed for appeal whether or not 
he has made payment within period fixed 
by Court — Appellate Court has power to 
vary both price and time for payment —It 
should fix fresh date for payment 140 
—-Decree for pre-emption directing plain¬ 

tiff to^ deposit purchase money within cer¬ 
tain time and failing this his suit to stand 
dismissed — Deposit not made within time 


Pre-emption 

fixed — Plaintiff can appeal from decree 
made against him 120 

-Suit for — Word ‘sale’ when used in 

connexion with pre-emption must be con¬ 
strued in wider sense in which it is used 
in Art. 10, Limitation Act, and S. 7 (vi), 
Court.fees Act 35p 

Provincial Insolvency Act (5 of 1920)^ 
Ss. 21 (2), 28 (2) and 56 (3) — Position 
and powers of insolvency Court before and 
after adjudication explained 10a 

*- Ss. 27 (2) and 43 (l) -- Court has 

power to extend time to apply for discharge 
—Lapse of time originally fixed does nob 
automatically bring about annulment ’ of 
adjudication 103a 

- Ss. 28 (2) and 44 (2) — Order of 

discharge does nob terminate insolvency 
proceedings — After order of discharge, in¬ 
solvent's property does not become avail¬ 
able to his creditors to be proceeded against 
in ordinary Civil Court lOSti 

- S. 28 (6) — Power of secured creditor 

to realize his security does not authorize 
him to secure out and out sale of equity of 
redemption from insolveut in satisfaction 
of bio own charge decree—Such sale during 
pendeucy of insolvency proceedings is void 

207a 

- S. 80 —Failure of publication of order 

of adjudication in Gazette is mere irregula¬ 
rity and does not vitiate validity of order 

1035 

- Ss. 34 (2) and 44—Order of discharge 

—Subsequent application for execution by 
decree, holder who had no notice of insol- 
vency proceedings — To recover his debt 
decree-holder would have to seek recourse 
to Insolvency Court 103e 

- 5 , 37 — Receiver applying for annul¬ 
ment of insolvency — Court annulling 
adjudication and ordering sale of property 
in receiver’s hands for distribution of pro. 
coeds among creditors — There was no 
vesting order — Reverter held subject to 
condition to distribute proceeds among 
creditors 203 

- S. 41 (l )—emission to give notice of 

application for discharge is not irregularity 
if no creditor bad proved his debt 103c 

- Ss. 63 and 64 — Transfer made after 

presentation of creditors’ petition on which 
order of adjudication is passed is nob 
covered by Ss. 53 and 54 2075 

- Ss. 66 and 4 — Powers of Insolvency 

Court after adjudication when insolvent's 
property is in custody of third person and 
ho sets up title — Procedure for recovering 
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ProYinclal Insolvency Act 

possession of such property—Creditor pro¬ 
ceeding with Court’s permission is Court’s 
agent — Property, if recovered, passes to 
Court — To third party’s proceedings for 
recovering back possession all creditors are 
not necessary parties 106 

Provincial Small Cause Courts Act (9 of 
1887)t Sch. 5, Art, 41 — Suit by co-sharer 
against others for contribution in respect 
of 'payment made under joint decree falls 
under Art. 41 646 

Railways Act (9 of 1690), Ss. 41, 28 and 
80 — Civil Courts have no jurisdiction to 
investigate into the liability of Hallway 
Company, created by statute and the liti- 
gant is conbned to the remedy specifically 
provided 141c 

——S. 77 —Claim for overcharges — B. 77 
does not provide remedy but it outs down 
one 141a 

- S, 77 —Over-charge — An over-charge 

is simply a charge of more than is permit- 
ted by law and should be interpreted in a 
wide sense 1416 

77 — S. 77 does not contemplate 
that notice should be given in anticipation 

14ld 

- S, 77 — The object of S. 77 is to pre¬ 
vent stale and dishonest claims for loss and 
not as means to enable the Bailway autho¬ 
rities to deprive their customers of their 
just dues, but the Railway authorities are 
entitled to have due notice of the total 
extent of the claim preferred against them 

141e 

♦Registration Act (16 of 1908), S.17 (1) 
(h) (As amended by Act 21 of'1929) — 
Applicability to Berar — Notification No. 
8510 B issued by Governor-General in 
Council in 1913 stating that Registration 
Act (1908) shall apply to Berar subject to 
any amendments to which that enactment 
is for the time being subject in Central 
Provinces is not ultra vires—Amendment of 
1929 therefore applies to Berar and award 
is compulsorily registrable under S. 17 (l) 
(b) (FB) 233a 

- Si. 17 (1) (h) and 49 — Effect of 

^registered award—Piling of award under 
Para. 20 of Sob. 2. Civil P. 0., affects 
immovable property comprised in award 
and therefore requires registration when it 
is used for purpose of being filed under 
Para. 20 of Boh. 2, Civil P. 0. 

^ (FB) 2336 

" S* 28 — Fraud on registration law— 
Pieoe of land not intended to be transferred 
but bioluded in mortgage to give jurisdio- 
1989 I&descs (Nag.)->-8 (4pp.) 


Registration Act 

tion to Registrar amounts to fraud on re¬ 
gistration law — If property so included 
found nob to exist within jurisdiction of 
Registrar, registration is invalid (FB) 576 
--Ss. 2 S and 29 —To seo whether docu¬ 
ment falls under S, 28 or S. 29 it must bo 
regarded as a whole — Mortgage bond fall¬ 
ing under S. 28, but registered in wrong 
office cannot be breoled as registered bond 
falling under S. 29 (FB) 57c 

Res Judicata—Bar of — Previous suit be¬ 
tween same parties instituted in Small Cause 
Court and subsequent suit on regular side— 
Decision in previous suit does not operate 
as res judicata, although same Judge pro- 
aides over both Courts 130c 

Revision—Revision application from Small 
Cause Court decision— Findings of fact are 
to be accepted, unless they are perverse or 
unreasonable ^ 196 

Sale of Goods Act (3 of‘1930), S. 
Contract to make and deliver set of false 
teeth is contract for sale of goods 19a 

- S. 16 (1) —Purchaser finding goods to 

be nob reasonably fit for purpose for which 
they are required is entitled to reject them 

19c 

Second Appeal— Question of fact—Omis¬ 
sion of lower Appellate Court to mention 
this or that piece of evidence is no ground 
for interference 221 

- Court has only to see whether evidence 
is admissible and proper for consideration 

210a 

-Court considering documents as pieces 

of evidence involving no question of con¬ 
struction — Inference of fact cannot be 
challenged in second appeal 197a 

-Exercise of discretion by trial Court 

and Appellate Court—High Court can see 
which discretion is proper 1106 

Specifio Relief Act (1 of 1877), Ss. 42 
and 64 —Legal character—Party prevent¬ 
ing invited persons, by peaceful measures, 
from attending ceremony — Declaration 
that party has no right to do so cannot be 
granted—Party having no legal obligation 
in matter of ceremony—No cause of action 
for injunction against party held existed 

1546 

Stamp Act (2 of 1899), S, 36 —Once 
improperly stamped document is admitted 
S. 36 comes into play and Court should 
proceed as though it were properly stamped 

220 

Suits Yaluation Act (7 of 1887), S. 8 — 
Suits coming under S. 7 (iv) (o), Court-faea 
Act valued at different figures for purposes 
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Suits Valuation Act 

of jurisdiction and court-fees — Court can 
challenge one of those values (FB) 50c 
Surety—Continuing guarantee for limited 
amount for supply of goods on credit— 
Goods worth more than amount mentioned 
in bond supplied on credit—Surety is liable 
to extent mentioned in bond 316 

* -Continuing guarantee—Acknowledg. 

ment by principal debtor does not save 
limitation against surety 31c 

*Tort — Damages — Caues of action— 
Worry caused by opposition set up by other 
party is not injury in legal sense and does not 
furnish cause of action for damages 154a 
Transfer of Property Act (4 of 18S2J, 
S. 3 —Notice — Conduct which can be 
regarded as wilful abstention stated: 132c 

- S. 3 —Notice to agent is constructive 

notice to principal 132/ 

- S. 6 (e )—Right to sue — Profits not 

due when attached becoming due and 
actually ascertained after attachment— 
Attached profits held mere right to sue and 
could not be transferred 97 

- S, 52 —Owner of property filing insol. 

vency application and on his insolvency his 
property vesting in receiver — Owner can. 
not be said to have transferred it 128a 

- S. 53 —The burden of proving that a 

transfer was for value and without notice 
is on the transferee 132i 

- S. 64 —Mere contract of sale does not 

of itself create interest in or charge upon 
property when Transfer of Property Act 
applies 35c 

-S. 55 (4) (b) —Unpaid vendor’s charge 

—Difference between English law and 
Indian law explained 2106 

*-S. 55 (4) (b )—Title passing to vendee 

—Suit by vendee for possession —* Court 
though cannot pass conditional decree it is 
open to it, while decreeing possession, to 
incorporate in decree statutory charge 
under S. 55 (4) (b) — Vendor can enforce 
that charge by execution of decree and need 
not have recourse to separate suit 210c 

-S. 65 (6) (b) — Rights of vendee— 

—Sale of minor’s property by guardian— 
Purchaser has charge on minor’s property 
for earnest money paid to guardian who 
contracts to sell portion of it to remove 
pressure on minor’s estate from creditors 

209 

- Ss. 58 and 105 — Document fulfilling 

■definition of usufructuary mortgage ismort. 
£age though described as lease l66a 


Transfer of Property Act 

-Ss. 59.A and 68 (1) (c) —‘Mortgagor’ 

includes subsequent purchaser 2566 

- S, QO —Mortgage is one and indivisible 

and co-mortgagees hold as tenants-in. 
common 136a 

-Ss. 60, 67 (d) — One of three mort¬ 
gagees acquiring share in mortgaged pro¬ 
perty without consent of others—Mortgage 
is not split up and co-mortgagees are entitled 
to proceed against entire property 136c 

- S. 67 (d) —Severance of interest in a 

mortgage requires consent of all parties 
concerned 136/ 

-S. 67 (d) —Consent — What does not 

amount to stated 136^ 

-S. 68 (l) (c) — Mortgagor’s liability 

under—Value of materials removed by him 
resulting in depreciation is no criterion 

256(2 

- S. 92 —Mortgage split up—Each part 

should be treated as independent mortgage 
—Person redeeming any part in full can 
claim right of subrogation of that part and 
is entitled to be substituted as decree-holder 
under O, 22. R. 10. Civil P. C. 215 

-S. 100 — Agreement which creates a 

charge cannot be invalid simply because its 
provisions offend against the procedural 
law in latter part of S. 100 132a 

- S. 10(9—Charge—Creating of—Agree¬ 
ment providing that in default of a certain 
payment for maintenance by one party to 
the other the latter will be at liberty to 
cultivate a field and maintain herself— 
Charge is created—But such a charge can- 
not be enforced by sale of the land 1326 

- Ss. 100 and91 —Mortgagee with notice 

of charge on property mortgaged is bound 
by it as mortgagor himself 132c 

- S. 100—Charge — Enforcement of— 

Charged created over mortgaged property 
—Nature of decree to be passed explained 

132ff 

Vendor and Purchaser — Vendor repu¬ 
diating bargain — Purchaser claiming 
specific performance how can discharge 
onus about readiness and willingness stated 

1736 

Workmen's Compensation Act (8 of 

1923), S. 10 (l) — Interpretation — S. 10 
does not lay down period of limitation 
regarding proceedings for recovery of^oom- 
pensation before Commissioner 106a 

- S. 30 (l) Substantial question of law 

—Claim disallowed in full—Appeal lies 

1066 
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Vivian Bose J, 

Trivenihai wlo Balkriskna — Plaintiff 

— Appellant. 

V. 

Veorao Govind Deshpande — Defendant 

—• Respondent. 

Second Appeal No. 207 of 1936, Decided 
on 17th August 1938, from appellate decree 
of Addl. District Judge, Chanda, D/. 9th 
January 1936, 

(a) Hindu Law — Widow — Maintenance— 
Agreement executed in favour of widow agree¬ 
ing to pay her certain amount annually as 
maintenance — Charge created on portion of 
family property in respect of maintenance— 
Widow obtaining decree for arrears of main- 
ttenance and getting property sold in execution 
—Property not sold subject to charge—Charge 
for subsequent years is extinguished, so far as 
property sold is concerned. 

Where the members of a joint Hindu family 
-execute an agreement in favour of a Hindu widow 
•entitled to maintenance from the family property, 
agreeing to pay to her certain amount every year 
for her maintenance, at the same time creating 
•charge on a portion of the family property in res¬ 
pect of the maintenance, and the widow after 
■arrears of maintenance have accrued, obtains a 
•decree and brings a portion of the property which 
•has been charged to sale in execution of the decree 
«and the property is not sold subject to the charge, 
Ahe charge for the subsequent years is extinguished 
-BO far as the property sold is concerned by reason 
•of the execution wle, and the auction purchaser is 
not luble to pay out of the property in his haods 
xne^ maintemmce allowance subsequent to the 

.period oovflte^by the decree. (P 8 0 2] 

(b) Widow — Msdntenance — 

-JMaturo right to maintenance 

Arbicb her right can be 
••p^sbod epumerafeng^^; , ,, 

There are many a right to main- 

•'tWMoa to vrtih& a Hfiiab -wiaow is entitled and 
^wmdH is ofaftigdQ on iSsL litsgiilf pfopstiy may be 
The ividow it she sb chooses, live 
1989 N/1 ft 9 


with her husband's family and be supported by 
them, and in that case her rights, so far as the 
property is concerned, are no higher than those 
given by S. 39, T. P. Act. Her right is not to the 
property itself but to the profits arising out of it. 
Another way in which the family can discharge 
its obligations towards her is by assigning a por¬ 
tion of the property to her in lieu of her mainten¬ 
ance. Hero again her rights are to look to the 
profits and not to the property, but she can, if she 
80 chooses, alienate her right to the enjoyment and 
possession of that property or any portion of it for 
the period of her life, and if she chooses to do so, 
she cannot turn round afterwards and demand that 
she be maintained out of it. It is also open to the 
widow to agree upon a definite sum for her main¬ 
tenance and agree that it shall be a charge upon a 
definite and specified portion of the family pro¬ 
perty. The charge holder has two remedies, open 
to her. She can, if she so chooses, ask for a 
receiver or she can bring the property or portion of 
it to sale on obtaining a decree. When the decree- 
holder with a choice of remedies deliberately 
selects the one which involves sale of a portion of 
the property, she must be taken to have given up 
her right to the charge as she has a right to do, 
unless she expressly reserves it at the sale : A I R 
2932 All 662 : I i? 2925 P G 176 and 26 Gal 
34.1, Ref. [P2C2:P3C1,2] 

T. J, Kedar and E. G. Eau — 

for Appellant. 

B. N. Padhye — for Respondent, 

Judgment. — On 23rd January 1923 
defendants 1 and 2 executed an agreement, 
Ex. P-10, in favour of the plaintiff.appel¬ 
lant agreeing to pay her during her life-time 
Bs. 100 a year for her maintenance, and at 
the same time a charge was created on the 
family property mentioned in the deed, 
namely a malguzari share and four fields, 
in the following words, 

and the incumbrance of your maintenance shall 
remain on the above property. In case I do not 
pay you the amount, you may recover the same 
from the above property. 

Arrears accrued and so the plaintiff sued 
the executants of the deed in Civil Suit 
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No. 245 of 1930 and obtained a decree on 


9th December 1930. The plaint in that suit 
is Ex. 3, D-2 and the decree Ex. P-4. The 
decree directed that in default of payment 
of Es. 219 and Es. 29-12-0 as costs, certain 
property (which I am given to understand 
by counsel on both sides is the same as the 
property covered by Ex. P-10, the numbers 
of the fields having been changed in the 
meanwhile) be sold. The money was not 
paid and so, a part of the property charged, 
namely the malguzari share, (but not the 
fields), was brought to sale and purchased 
by defendant 3. Ex. 3, D-4 dated 31st 
October 1933 is the sale certificate. 

The plaintiff’s maintenance again fell 
into arrears and so the present suit was 
instituted for the arrears due for the three 
years from 5th May 1930 to 5th May 1933. 
This time defendant 3 was also joined 
because, according to the plaintiff, she still 
has a charge upon the property purchased 
by him on 31st October 1933, and the ques- 
tion which I have to decide is whether the 
charge for the subsequent years was extin- 
guished so far as the malguzari share is 
concerned by reason of defendant 3 s pur¬ 
chase or not. The first Court held that it 
was not, while the lower Appellate Court 
holds that it was. The plaintiff appeals 
and defendant 3 is the only respondent 
before me. 

There can be no doubt that in the 
ordinary way a charge upon property is 
extinguished by sale of that property in 
satisfaction of a claim giving rise to the 
charge. But the learned counsel for the 
plaintiff-appellant contends that the sale 
in this case was not in satisfaction of the 
whole of the right which gave rise to the 
charge but of a portion only. He argued 
that the right conferred by Ex. E-10 was 
to receive Es. 100 a year for maintenance 
during the whole of the plaintiff s life. The 
right dealt with by the decree related only 
to a small fraction of this, namely to the 
arrears due for two years. Therefore, if any 
portion of the charge was extinguished by 
the sale, it was only that portion of it 
which related to those two years; the 
Remainder of the charge was left intact. 
Consequently, since defendant 3 purchased 
with his eyes open—even if he did not know 
what the suit was about. Ex, P-10 is a 
registered document sufficient to fasten him 
with notice—the charge is still there. 

I think this is pressing the doctrine too 
far. Unfortunately, I have not been able to 
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find any case in point and so must fall back 
on first principles. The charge created by 
Ex. P-10 was in respect of a claim which a 
Hindu widow (the plaintiff) was making 
for her maintenance. Now there are many 
ways in which such a right to maintenance 
can be satisfied. The widow can, if she so 
chooses, live with her husband’s family and 
be supported by them and in that case her 
rights, so far as the property is concerned, 
are no higher than those given by S. 39,‘ 
T. P. Act. It will be observed that the right 
contemplated there is the right to receive 
maintenance from the profits of immov¬ 
able property”: and this of course is all 
that the Hindu law contemplates. Her right 
is not to the property itself but to the 
profits which arise out of it. 

Another way in which the family can 
discharge its obligations towards her is by 
assigning a portion of the property to her 
in lieu of her maintenance. Here again her 
rights are to look to the profits and not to 
the property, but she can, if she so chooses, 
alienate her right to the enjoyment and 
possession of that property or any portion 
of it for the period of her life, and if she 
chooses to do so, she cannot turn round 
afterwards and demand that she be main, 
tained out of it- Her right to make an 
alienation of this kind has been upheld in 
54 All 366;^ and even in 47 All 386^ where 
the right was conferred expressly “without 
power of transfer” their Lordships of the 
Privy Council allowed a receiver to be 
appointed. Therefore it is clear that she' 
has this limited right of alienation, and if 
she has that when the property is in her 
own hands, she equally has the right to 
consent to an alienation by some male- 
member of the family when it is not. 

If then these two points are conceded, 
I cannot see how the position can alter 
when the parties concerned adopt still 
another course which is also open to them, 
namely to agree upon a definite sum for 
maintenance and agree that it shall be a 
charge upon a definite and specified portion; 
of the family property. The basic right to' 
maintenance has not in any way altered, 
nor yet the idea that the widow is to look 
to the profits arising out of the property 
and not to the property itself. All that has- 

1. Dhup Nath v. Ram Charifcra, (1932) 19 A I R 

All 662=143 I C 65=54 All 366. 

2. Rajendra Narain Singh v. Mt. Sundar Bibi, 

(1925) 12 A I R P 0 176=87 I 0 295=47 Alh 

385=52 I A 262 (P C). 
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happened is that» that which was vague 
and indefinite before has now become con. 
Crete: the amount has been specified and 
also the property to which alone she is now 
entitled to look. It is a position mid-way 
between the other two. 

Now let us see how the widow can enforce 
these rights. As I have said the primary 
idea in these cases is that the widow is to 
look to the profits arising out of the pro¬ 
perty and not to the property itself. I have 
already pointed out that in every case 
where the widow has a right to mainten¬ 
ance, she has a floating charge over the 
whole of the property under Sec. 39, T. P. 
Act, and that if she chooses to agree to or 
sanction a voluntary alienation of some 
portion of the profits, whether for her 
maintenance or for any other reason, the 
charge disappears. It would, in my opinion, 
equally disappear if instead of agreeing to 
a voluntary alienation she brought the pro. 
perty to sale in execution of a decree for 
arrears of maintenance. How then can the 
position differ simply because the floating 
charge has now assumed definite shape both 
as regards the amount and as regards the 
property against which it is to be enforced ? 

The charge holder has two remedies in 
all such cases. She can, if she so chooses, 
ask for a receiver. This was done in 26 Cal 
441® under the terms of the charge decree 
itself and in 47 All 385,^ which I have 
already cited, their Lordships 6f the Privy 
Council allowed the creditors of a person 
in pc^^ion in lieu of maintenance and 
without powers of alienation, even during 
his lifetime, to obtain a receiver. It follows 
that when the charge decree does not itself 
make provision for the appointment of a 
receiver in default of punctual payment, the 
Court can sanction it in execution at a 
later stage. This is the proper course when 
the widow wants to maintain her security 
intact and is content with such profits as 
the property may yield. 

. of course she is not bound down to 
tnat. She can also bring the property or a 
portion of it to sale as she did in this case. 
But if she’ does that, then the principles 
which I ha^s tdmtlin^ above must apply. 
Any other viewrrffoold make a sale impos- 
sihldf or at any sa|# very difficult. Here 
a mi^guzac^ l&are and four fields 
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secure a sum of Rs. 100 a year. Presumably 
they together were considered sufficient to 
yield an income of about Rs. 100 a year. 
We find that only a small portion of this 
property is sold, and the unfortunate pur¬ 
chaser is now expected to supply the entire 
Rs. 100 a year out of this fraction of the 
whole. Who would buy in such circum¬ 
stances? It would be unjust in the extreme 
to interpret the law in this way, unless of 
course the property wa^s expressly sold sub¬ 
ject to the charge, which is not tiie case 
here ; all that the plaintiff contends is that 
the charge is implied. It would be unjust 
not only to the purchaser but to future 
decree-holders as well. 

On the other hand, when a decree-holder 
with a choice of remedies deliberately 
selects the one which involves sale of a 
portion of the property, I can see no reason 
in principle why the usual rules should not 
prevail. She must be taken in such cases 
to have given up her right to the charge, 
as she has a right to do, unless she ex- 
pressly reserves it at the sale. I therefore 
uphold the decree of the lower Appellate 
Court and dismiss the appeal with costs. 

r.m./r.k. Appeal dismissed. 
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Niyogi J. 

Shaligram Shriram Dangra — 

Decree-holder — Appellant. 

V. 

Sheopratap Wallabhadas and another 
— Judgment-debtors — Respondents. 

Misc. Appeal No. 4 of 1936, Decided on 
26th August 1938, from order of Dist. 
Judge, Akola, D/- 26th November 1935. 

(a) Civil P. C. (1908), S. 60—Motor tractor 
is not “implement of husbandry,” more ^so 
when not used for agriculture but for driving 
flour-mill. 

A motor-tractor cannot be said to be an imple¬ 
ment of husbandry” within the meaning of S. 60, 
more particularly so when at tho time of attach* 
ment it is not being used for agriculture but for 
driving a flour-mill. It is not therefore exempt 
from attachment. It is not indispensable for agri¬ 
culture and therefore it cannot be regarded as 
being essential to it. [P 4 C 1, 2] 

(b) Civil P. C. (1908). S. 60— Term “imple¬ 
ment”—Meaning of. 

It would be erroneous to extend the meaning of 
the word “implement” occurring in S. 60, beyond 
what it was understood to signify in 1908. 

[P 4 C 2] 

W. B. Pendharkar — for Appellant. 

V. K. Raj wade — for Respondent 1. 


4 Nagpur 

Order. — In execution of a decree in 
Civil Suit No. 80 of 1932 the appellant 
attached a motor-tractor belonging to the 
respondents (judgment-debtors). At the 
time of attachment it was not being used 
for agriculture but for driving a flour-mill. 
Both the Courts below have agreed in the 
view that the motor-tractor was an im'ple. 
ment of husbandry and therefore exempt 
from attachment. I have taken sonie time 
to consider the question and I find it diffi¬ 
cult to persuade myself that a motor-tractor 
can be classed with the implements of bus- 
bandry. The motor-tractor is an internal 
combustion machine which performs the 
work of bullocks and is used for its power. 
It is not indispensable for agriculture and 
therefore it cannot be regarded as being 
essential to it. The expression implements 
of husbandry’ occurring in S. 60, Civil 
P. C. read with reference to its context 
appears to negative the view taken by the 
Courts below. That expression is preceded 
by “tools of artisans” ; and followed by 
“cattle.” That indicates a class of husband¬ 
men who are of the same status as artisans 
and who perform their agricultural opera- 
tions with the help of animate beings and 
not inanimate machinery. The “imple. 
ments” of the husbandman correspond to 
the “tools” of artisans. 

Artisan is a person who is trained to 
manual dexterity in some mechanic art or 
trade. He is a handicraftsman or a mecha¬ 
nic. Tools mean such instruments as ham. 
mer, saw, plane, file and the like used in 
the manual arts to facilitate mechanical 
operations. Implement also means an in¬ 
strument used in work especially manual 
work (see Funk and Wagnalls New Stan¬ 
dard Dictionary in 4 volumes). Implements 
would mean such instruments as the agri¬ 
culturist handles in the course of his agri¬ 
cultural work or work connected with 
agriculture. Driving a motor-tractor cannot 
be said to be manual work and it cannot 
therefore be regarded as an implement. 
S. 60, Civil P. 0., speaks of implements 
knd cattle which term applies to bullocks 
as well. It would be absurd to say that 
bullocks are implements. Then bow can a 
motor-tractor which is a substitute for 
bullocks be regarded as an implement ? 
The Civil Procedure Cod© was enacted^ in 
1908 when the automobile was just making 
its appearance in big cities in India and 
the possibilities of its penetrating into the 
countryside for agricultural purposes was 
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presumably not contemplated by the Legis¬ 
lature. It would therefore be erroneous to 
extend the meaning of the word implement 
occurring in S. 60 beyond what it was 
understood to signify in 1908. In any easel 
the motor-tractor, as has been found by 
the lower Appellate Court, was, at the 
time it was attached, being used for driving 
a flour-mill, i.,e. for an industrial purpose. 
The evidence shows that it had been so 
used for at least two years. It could not 
then be treated as an agricultural imple. 
ment. The order releasing the motor-trac¬ 
tor from attachment is set aside. The 
appeal succeeds with costs in all Courts. 
Counsel’s fee Rs. 20. 

r.m./r.k. Appeal allowed. 
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Vivian Bose J. 

Amergir Raingir Gosai — Appellant. 

V. 

Ramhhajan Ram Sewak — Respondent. 

Second Appeal No. 551 of 1935, Decided 
on 3rd December 1937, from appellate 
decree of Addl. Dist. Judge, Bilaspur, D/- 
20th August 1935. 

Landlord and Tenant—Occupancy holding— 
Joint tenants—One joint tenant dying without 
any heirs—No division of tenancy by metes and 
bounds — Lambardar is not entitled to sue for 
joint possession of undivided half share of 
deceased tenant. 

Certain fields originally formed an occupancy 
holding of two persons. One of them died without 
leaving any person who could be his heir under 
the Tenancy Act. The lambardar of the village in 
which the fields were situated sued for joint pos¬ 
session of the deceased tenant’s undivided half 
share, as the ultimate reversioner under the law. 
There had never' been any division of tenancy by 
metes and bounds : • 

Held that the lambardar was not entitled to 
joint possession of the undivided half share of the 
deceased tenant until the rights of both the tenants 
had determined. That the law applicable was the 
same whether the two tenants were originally let 
into possession at one and the same time or whe* 
tber they came to acquire their rights one after 
the other : AI R 1934 Nag 237 and AIR 1927 
Nag 351, Ref. [P 6 0 1] 

V. V. Kelkar — for Appellant. 

. R. N. Padhye — for Respondent. 

■ Judgment —-The plaintiff who is a lam¬ 
bardar of the village in which the property 
in suit is situate sues for joint possession of 
an undivided half share in the plaint fields. 
It is admitted that these fields originally 
formed an occupancy holding of two persons 


Amergir v. Rambhaja^ (Vivian Bose J.) 
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Gurudin and the defendant Rambhajan. 
Gurudin died in April 1934 without leaving 
any person who could be his heir under the 
Tenancy Act, Therefore the plaintiff sues 
for joint possession of Gurudin’s undivided 
half share as the ultimate reversioner 
under the law. It is admitted that there 
has never been any division of the tenancy 
by metes and bounds. There is a dispute 
about the manner in which these tenancy 
rights are acquired. The defendant’s case is 
that they were jointly acquired, ^Yhile the 
plaintiff states that Gurudin acquired the 
entire holding first and that Rambhajan 
was admitted as a co-sharer on a later date. 
I cannot see that this makes any difference 
to the question now at issue. The new 
tenant could only have been introduced 
with the consent of all concerned. That 
means that there was a fresh contract in 
place of the old one. The old tenancy was 
determined by consent of the parties and a 
inew letting of the two together .took its 
•place. The law applicable will therefore be 
the same whether the two were originally 
let into possession at one and the same 
time or whether they came to acquire their 
rights one after the other as D. W. 1 indi¬ 
cates. It is argued that S. 11, Tenancy Act, 
shows that there can be no survivorship 
and that under S. 13 a landlord is the ulti¬ 
mate reversioner. Therefore, it is stated 
that Gurudin’s undivided half share could 
not pass to his co-tenant Rambhajan and 
that the landlord is entitled to possession, 
but this, in my opinion, misconceives the 
real position. 
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or of a transfer of title, Imt tluit the rever¬ 
sion falls in when the lessor interests carv. 
ed out of tho estate have clcternuned. It is 
on this principle that one co-tnnant is not. 
allowed to surrender his undivided share in 
a holding which has not been divided by 
metes and bounds : 31 N L R G2.^ Any 
other view would bring al)out this absurd 
and anomalous legal position. A man who 
is the landlord of the whole would he en¬ 
titled to demand the entire and undivided 
rent of the whole holding jointly from his 
owil tenant and himself, and in tho evonb 
of it being not paid be entitled to evict his 
co-tenant and himself. Ho would l )0 his 
own tenant—a position which is legally un- 
tenable. This is also the view in A I R 
1927 Nag 351,^ a case which is nob unlike 
the present except that it is the other way 
round. The view taken by the Courts 
below is therefore correct and the appeal is 
dismissed with costs. 

R.M./r.k. Appeal dismissed, 

1. Anoasa. v. Shankar Balaji, (1934) 21 A I K 

Nag 237=161 I C 505=31 N L R 62 (S B). 

2. Nago Rao v. Mt. Alookhi, (1927) 14 A I R Nag 

351=104 I C 584. 

A. I. R. 1939 Nagpur 5 

Stone C. J. and Clarke J. 

Lakhandhar Bholadhar and others — 

Defendants — Appellants, 
v. 

Harlalpuri Shankerpuri Gosai and 
others — Plaintiffs — Respondents. 


When an owner of property carves a 
lesser interest, such as a tenancy, out of his 
lights, the reversion of course remains in 
him, but when the reversion falls in, there 
is no transfer of title from the tenant to 
himself. He has retained to himself his 
title intact all the time but hie right to 
possession and to the exercise of certain 
ether acts of ownership remains in abe¬ 
yance until the lesser right which he has 
^at^ in the land is determined. If then 
. wooses to place two persons on the land 
gxving’eaoh a right to uninterrupted posses- 
sion upon their paying him 

jointly thP'.w^l^.renlr his reversion cannot 
fall in until t^.4^ghta of both have deter- 
miDed. It IS net ^jqupstion of survivorship 
a^ordinanly undsf^od, and is certainly 
OOt question of landlord succeeding 
W-the deceased tenant as his heir. The 

|eid| i9.nott;pne of succession 


Letters Patent Appeal No. 3 of 1936, 
Decided on 14th September 1938, from 
order of Vivian Bose J., Reported in A I R 
1937 Nagpur 163. 

C. P. Land Revenue Code (2 of 1917), Sec. 
220 (n), (o) — A and R cosharers in village 
assigned shares in imperfect partition— A alleg¬ 
ing that partition was subsequently modified 
by arbitration—Parties in dispute as to basis on 
which perfect partition should proceed — 
Revenue member hnally deciding that it was 
to be made in accordance with imperfect parti¬ 
tion as modihed by subsequent arbitration R 
filing suit for declaration that shares in village 
were as they were fixed at imperfect partition 
suid not as modified by arbitration — Held that 
suit was maintainable ^ That jurisdiction of 
Civil Court was not barred for purpose of 
declaring title of parties. 

A and R were coebaiers in a village. In 1913- 
1914 there was an imperfect partition of the 
village, the parties being assigned certain shares. 
A alleged that the partition was subsequently 
modified by arbitration in 1917. When, subse¬ 
quently, at the time of settlement proceedings, the 
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perfect partition of the village came before the 
Settlement Officer for consideration, the parties 
were in dispute as to the basis on which the parti¬ 
tion should proceed, H saying that it should be 
made in accordance with the imperfect partition of 
1913 while A contended that it should be in 
accordance with the 1917 award. The Revenue 
member finally ordered that the perfect partition 
should be made in accordance with the imperfect 
partition of 1913 as modified by the award. R 
thereupon filed a suit for a declaration that the 
shares in the village were as they were fixed at 
the time of the imperfect partition and not as 
modified by the award ; 

Held that the suit was maintainable ; whether 
the decision of the Revenue Court was intra vires 
or ultra vires, the jurisdiction of the Civil Court 
was not barred for the purpose of declaring the 
titles of the parties, although such Court has no 
power to interfere with the partition made by the 
Revenue Officer. [P 7 C 2] 

M. E. Bobde — for Appellants. 

D. T. Mangalmurti and N. T. Mangal- 
murti — for Bespondents. 

Judgment.—The parties to this appeal 
are cosharers in the village of Pandhi in 
the Bilaspur District. In 1913-14 there 
•was an imperfect partition of the village, 
the parties being assigned certain shares. 
The appellants.defendants alleged that this 
partition was subsequently modified by 
arbitration in 1917. When thereafter settle¬ 
ment proceedings commenced in Bilaspur, 
the perfect partition of this village came 
before the Settlement Officer for considera¬ 
tion and the parties were in dispute as to 
the basis on which the partition should 
proceed. The respondents-plaintiffs said 
that the partition should be made in 
accordance with the imperfect partition of 
1913 while the appellants.defendants said 
that it should be made in accordance with 
the 1917 award. The contest was carried 
up to the Revenue Member who ordered that 
the perfect partition should be made in 
accordance with the imperfect partition of 
1913 as modified by the award. The plain¬ 
tiffs have no'W filed this suit for a declara¬ 
tion that the shares in the village are as 
they were fixed at the time of the imper¬ 
fect partition and not as modified by the 
award. The question for determination 
before us is whether such a suit lies in view 
of the provisions of S. 220 (n) and (o), Land 
Revenue Act. 

There is no doubt that if the Revenue 
Courts have authority to decide the ques¬ 
tion whether the imperfect partition with¬ 
out the award or imperfect partition cum 
the award was to be the basis of the perfect 
partition, then the Civil Courts are barred 
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by Section 220 from entertaining the same 
question. Therefore the question resolves 
itself into one as to whether the Revenue 
Courts have such authority. It is a self-evi¬ 
dent fact that the Revenue Court have 
decided that question and have made the 
partition in accordance with that decision, 
and, as pointed out by Bose J., the Civil 
Courts have no power to interfere with the 
partition. But if the determination of that 
question was not within the province of 
the Revenue Courts, then S. 220 will not 
operate to bar the jurisdiction of the Civil 
Courts to decide it. What the effect of such 
a decision would be is another matter sup¬ 
posing that plaintiffs were successful in the 
suit. The Revenue Courts are under no 
obligation to alter the partition which they 
have made as a result of anything which 
the Civil Courts might decide on this ques¬ 
tion, and even if successful the plaintiffs 
might have nothing more than a paper 
decree. They say however that they are 
willing to take their chance as to whether 
the decree will be of any material value to 
them or not. S. 220, Land Revenue Act, 
lays down, 'omitting the words which are 
irrelevant for the purposes of the case 
before us, 

except as otherwise provided in this Act or in any 
other enactment for the time being in force, no 
Civil Court shall entertain any suit instituted^ to 
obtain a decision or an order on any matter -which 
any Revenue Officer is by this Act empowered to 
determine, decide or dispose of and in particular 
and without prejudice to the generality of this 
provision no Civil Court shall exercise jurisdiction 
over any of the following matters: (n) the partition 
or union of mahals or pattis ; and (o) the distribu¬ 
tion of the land by partition. 

The Chapter of the Act which deals with 
partition is Chap. 11. Sec. 161 begins by 
explaining partition to be of two kinds: 
perfect and imperfect. Ss. 162 to 183 deal 
with imperfect partition, with which we 
are not at present concerned. Although 
there are detailed provisions occupying 22 
Bections of the Act as to how imperfect 
partition is to be carried out, there are only 
three Sections, 184 to 186, devoted to per. 
feet partition, and of these only one, S. 185, 
is of importance to us here. From S. 184 we 
find that an application for perfect parti¬ 
tion is to show that the share which it is 
desired to form into a separate mahal is 
already held in severalty, except such por¬ 
tion of it as may be impartible. S. 185 then 
goes on to provide that, subject to rules 
made under S. 227, the Settlement Officer 
may, after making with the consent of the 
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parties such modifications in the pattis as 
he thinks necessary, declare the pattis bo 
be separate mahals, provided that no patti 
-shall be declared to be a separate mahal 
until the proprietors of other pattis in the 
mahal have been given an opportunity of 
objecting. The rules framed under S. 227 
commence with the form in which an appli¬ 
cation for partition is to be made and there 
is a foot-note to the effect that: 

It is immaterial whether the shares are held ia 
severalty as the result of an imperfect partition 
made by the Deputy Commissioner or by a private 
arrangement among the co-sharers. 

Rule 3 then provides for summonses to 
issue to the other co-sharers and it is then 
•laid down that the Settlement Officer is to 
record their objections if any. Nothing is 
«aid as to what action he is to take after he 
has recorded them. Rule 5 then provides 
that if the Settlement Officer considers it 
■expedient with the consent of the parties to 
make any modifications in, the existing 
pattis he shall record the modifications he 
makes in a certain form. This rule is evi- 
^iently the result of the clause in Sec. 186, 
after making with the consent of the par¬ 
ties such modifications in the pattis as he 
thinks necessary.” Then Section 186 says 
what is to happen if the Settlement Officer 
•decided to unite mahals or pattis instead of 
separating them, and it is significant that 
in that case he is specially given power to 
■consider the objections if any of the pro¬ 
prietor. Thus when we consider the elabo¬ 
rate provisions that are provided for 
settling disputes at the time of an imperfect 
partition and even when the Settlement 
■Officer decides to unite the mahals or pattis 
instead of separating them, the absence of 
any provision for settling disputes at the 
time of the division of the mahals or pattis 
in a perfect partition must be intentional. 
This is especially so when we consider the 
•oireumstanoes of a settlement. The Settle¬ 
ment Officer at the time of a settlement 
'has to record the particulars of all the vil- 
iagCa in the area under settlement. If it 
wem necessary for him to go into and 
■awlde.ilifi i^igpntes in each village at such 
a time and hi particular about the perfect 
partition iTUlage or if he had to wait 

hod been resolved in 
the wil settlement would be 

almost interffim’B^.'^ For these practical 
reasons therefore it appears that the Bettle- 
Officer has not ttosn given the power 
da^mtee whi^ arise at the time 
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It is true that in the present instance ho 
has, or rather the ultimate Revenue Court 
of Appeal has, decided the dispute and has 
made the partition in accordance with the' 
manner in which that decision has heen^ 
given. It is not (or us to say whether in 
doing so the Revenue Court has acted ultra 
vires or not. We agree liowever with the 
learned Judge in his view that whether the 
decision of the Revenue Court is intra vires 
or ultra vires the Civil Court’s jurisdiction 
has not been barred for the purpose of 
declaring the titles of the parties. We also 
agree with the learned Judge that the other 
provisions of the Land Revenue Act point 
to the same conclusion. Thus under S. 69 
at the time of settlement the Settlement 
Officer has been directed to ascertain and 
determine the extent of all land held as 
khudkast and record it as such. The second 
declaration which the plaintiffs seek in the 
present case challenges the Settlement 
Officer’s decision on this point, and whereas 
the Settlement Officer has been empowered 
by S. 72 summarily to decide the question, 
S. 80 preserves the right of the aggrieved 
party to go to the Civil Court and have the 
question decided definitely. We are there¬ 
fore in agreement with the learned Judge 
in the view he has taken of the case, and 
the result is that the appeal must be dis. 
missed. Costs of the Letters Patent appeal 
will be paid by the appellants; other costs 
will abide the result as already ordered. 

r.m./r.k. Appeal dismissed. 
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Vivian Bose J. 

Meherban Lalli Pinjara — Plaintiff-^ 

Appellant. 

V. 

Yusufkhan Kallu Pinjara — 

Defendant — Respondent. 

Second Appeal No. 360 of 1936, Decided 
on 13bh September 1938, from appellate 
decree of Second Additional Dist. Judge, 
Hoshangabad, D/- 30th April 1936. 

(a) Adverse possession—Burden of proof— 
Suit for possession of property—Plaintiff’s title 
M well as defendant’s possession for more than 
12 years befoK suit established—Plaintiff’s plea 
that he has let in defendant as tenant not estab¬ 
lished-—Defendant pleading adverse possession 
—Barden of proof is on him—If he does not 
discharge it, plaintiff is entitled to decree. 

Where in a suit for possession of property, the 
title of the plaintiff, as well as the possession of 
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the defendant for more than 12 years before suit 
are established and the plaintiO pleads that be has 
let the defendant in possession as a tenant but that 
has not been proved and the defendant pleads 
adverse possession, the burden of proof, in such a 
case, is on the defendant, and if he does not estab¬ 
lish adverse possession, the plaintiS is entitled to a 
decree for possession : 26 Alt 256 (F B); 25 All 
498 (F B) and A I R 1935 Mad 754, Ret. on. 

[P 9 C 1] 

(b) Limitation Act (1908), Arts. 142, 144-- 
Applicability — Before Art. 142 can apply, it 
must be shown either that plaintiff was dispos¬ 
sessed or that he discontinued possession — 
Unless that is done case cannot come under 
Art. 142 and Art. 144 will apply. 

In a case which falls under Art. 142, the plain¬ 
tiff must prove not only title but also possession 
within 12 years of suit. But before that Article 
can apply, it must be shown, either that the plain¬ 
tiff was dispossessed, or that he discontinued the 
possession. This can be established cither by the 
facts admitted in the plaint or pleadings, or if not 
admitted there, then by the facts actually found. 
But unless that is done the case cannot come 
under Art. 142 and so the residuary Art. 144 would 
apply. [P 9 0 1, 2] 

(c) Limitation Act (1908), Art. 142—Terms 
*dispossession’ and Miscontinuance* explained— 
Wrongful possession cannot be assumed against 
true owner when he himself handed over pos« 
session and was not deprived of it by otherside. 

The term ‘dispossession’ applies when a person 
comes in and drives out others from the possession. 
It imports ouster, a driving out of possession against 
the will of the person in actual possession. This 
driving out cannot be said to have occurred when 
according to the case of both sides the transfer of 
possession was voluntary, not against the will of 
the person in possession but in accordance with his 
wishes and active consent. The term “discontinu¬ 
ance’ ’ however implies a voluntary act, an abandon¬ 
ment of possession followed by the actual possession 
of another. It implies that theperson discontinuing 
has given up the land and left it to be possessed by 
any one choosing to come in. There must be an in¬ 
tention to abandon title before there can be said to 
be a discontinuance in possession. But this cannot 
be assumed. It must be either admitted or proved. 
So strong in fact is theposition of the rightful owner 
that even when he has been dispossessed by a tres¬ 
passer and that trespasser abandons possession 
either voluntarily or by vis major, for however 
short a time, before he has actually perfected his 
title by 12 years' adverse possession, the possession 
of the true owner is deemed to revive and he gets a 
fresh starting point for limitation. Wrongful pos¬ 
session cannot be assumed against the true owner 
when the facts disclose that he himself voluntarily 
handed over possession and was not deprived of it 
by the other side ; 35 Bom 79; AIR X923 Oal 1; 
(1881) 14 Ch D 537; 29 Cal 518 (P C); 6 Cal 311 
and 9 Oal 698, Bel. on. [P 9 0 2; P 10 0 1] 

(d) Evidence Act (1872), S, 115 — Person 
building on land belonging to another has no 
equitable right to poMeasion of land on ground 
that owner stood by and allowed construction 
to proceed, unless it is shown that he supposed 
land to hp kU owm 

B^te a person building on the land of another 
©an be said to have an equitable right to possession 


of the land, on the ground that the true owner 
stood by and allowed the construction to proceed, 
it is necessary, first, that the stranger must have- 
supposed it to be bis own, and in the second place,, 
there must have been a standing by : 2 N L R 4,. 
Rel. on. [P 10 0 2i 

M. Adhikari and J. Sen —for Appellant, 

K. B. Tare — for Bespondent. ■ 

Judgment.—The plaintiff’s case is that* 
he purchased the house in suit from one- 
Sakharam for Es. 100 on 4th May 1914 
under the sale deed, Ex. P-5. He thereupon 
rented it to the defendant in the year 1918- 
at a rental of Re. 1 a month. The rent was 
duly paid till May 1934 and was thereafter 
defaulted. When the plaintiff demanded the- 
rent for the months of June to October' 
1934 inclusive, the defendant repudiated 
the plaintiff’s title and set up one in him¬ 
self. Therefore the plaintiff served the- 
defendant with a notice on 26th November 
1934 calling upon him to quit by 1st Janu¬ 
ary 1935 at the conclusion of the month of 
December 1934 and also to pay the rent 
due for the months of June to October 
1934. The defendant has not complied, so' 
the plaintiff sues for possession and for 
arrears of rent for seven months. The defen¬ 
dant sets up a title in himself. He admits- 
the plaintiff's purchase from Sakharam and 
also Sakharam’s right to sell but he says 
the plaintiff himself sold the house to him 
in 1914 for a sum of Rs. 50. He denied 
the lease and set forth various acts of 
ownership which he said he had exercised 
to the plaintiff’s knowledge for a number 
of years. The first Court upheld the plaintiff’s 
claim but the lower Appellate Court dis¬ 
missed it after coming to the following find¬ 
ings. The learned Judge accepted, as of 
course he had to accept because the defen¬ 
dant himself had admitted it, the title of 
the plaintiff under his sale deed of 4th May 
1914. But be held that the lease which he- 
had pleaded was not proved. He also held 
that the sale which the defendant had 
pleaded was not proved either but he 
accepted the defendant’s story that he had 
rebuilt the house in 1926. Then he came 
to the following curious and inconsistent- 
findings. First of all he stated : 

The facts on record clearly show that the appel¬ 
lant (defendant) has been exercising actsofabsolute 
ownersUp over the house at least since about 1926 

and^ evidently to the knowledge of the respondent 
(plaintiff). ‘ 

Then in the very next sentence he said: 

* 1 .^ the appellant (defendant) has not done- 

tnese things by way of asserting a title adverse 
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that of the respondent after entering into the pos- 
se^on of the house as a tenant. Because the res* 
pondent would have in that case got him ejected 
unmediately. 


It is admitted by both sides that the 
title originally resided in the plaintiff. It is 
also admitted that the defendant -was let 
into possession by the plaintiff. There was 
therefore no way in which the title which 
admittedly had originally resided in the 
plaintiff could have passed to the defend, 
ant except by the sale pleaded, or by 
adverse possession. The sale has been nega¬ 
tived and an assertion of a hostile title has 
also been negatived. It follows, the plaintiff is 
entitled to possession. Even if it be accep¬ 
ted that the lower Appellate Court has 
found that acts of absolute ownership were 
exercised by the defendant to the know¬ 
ledge of the plaintiff and that there was 
therefore a clear assertion of a hostile title, 
this was only from September 1926 when 
the house was rebuilt after the flood and 
that is within 12 years of suit. Therefore 
even on that finding the plaintiff’s title 
was not displaced before suit and so he is 
entitled to possession. Cases of this nature 
have twice been considered by a Full 
Bench of the Allahabad High Court. In 
both, the title of the plaintiff was establi- 
shed as well as possession of the defendant 
for more than 12 years before suit. In both, 
the plaintiff had pleaded that he had let 
the defendant in possession as a tenant and 
the Courts found that that was not proved. 
In both, the defendant pleaded adverse pos¬ 
session. The High Court held that in those 
circumstances the burden was on the defen¬ 
dant, and since he had not established it in 
either case, the plaintiff was entitled to a 
decree for possession. These decisions are to 
be found in 25 All 256^ and 25 All 498.^ A 
similar view was taken in A I R 1935 Mad 
764," It is also my view. 


There can be no doubt that in a case 
vi^ich falls under Art. 142, Limitation Act 
|the plaintiff must prove not only title but 
8^10 possession within 12 years of suit. But 
before that Article can apply, it must be 

that the plaintiff was dispos. 
[sess^^^^l^t jjQ discontinued the posses. 
Sion, inis can be established either by the 
facts 8dmit^MdL^0; ^he plaint or pleadings 


t.' 


Balmakund 
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or if not admitted there, then by the facts 
actually found. But unless that is done, the! 
case cannot come under Art. 142 and so 
the residuary Art. 144 would apply. The 
meaning of the term dispossession has lieen 
considered in 35 Bom 79'^ at p. 89. It is 
pointed out there on the authority of an 
English case tliat the term applies when 
person comes in and drives out the others; 
from possession." It imports ouster, a driv¬ 
ing out from possession agaiust the will of 
the person in actual possession. This is also 
the view in 50 Cal 49“ at p. 63. It is impos¬ 
sible to hold that this driving out occurs 
when, according to the case of both sides, 
the transfer of possession ^vas voluntary; 
not against the will of tho plaintiff but in 
accordance with his wishes and with his 
active consent. Turning now to the ques¬ 
tion of discontinuance, that implies a volun¬ 
tary act, an abandonment of possession 
followed by the actual possession of another. 
The words “dispossession" and “discontinu¬ 
ance of possession" are taken from the 
English Statute of Limitation (Sec. 3 of 
3 & 4 William IV, Ch. 7) and have been 
defined by Fry J. in (1881) 14 Ch D 537^ 
as follows: 

In my view the difference between dispossession 
and discontinuance of possession might be expres* 
sedin this way: the one is where a person comes in 
and drives out the others from possession, the 
other case is when the person in posse.ssion goes 
out and is followed into possession by others. 

This definition has been applied in India 

in 35 Bom 79* at p. 90 where Chandavar- 

kar J. states that discontinuance implies 
that the person discontinuing has given up the 
land and left it to be possessed by anyone choos¬ 
ing to come in. 

It is obvious then that there must be an 
intention to abandon title before there can 
be said to a discontinuance of possession. 
But this cannot be assumed. It must be 
either admitted or proved. So strong in 
fact is the position of the rightful owner 
that even when he has been dispossessed 
by a trespasser and that trespasser aban-i 
dons possession either voluntarily or by vis 
major, for however short a time, before he 
has actually perfected his title by 12 years’ 
adverse possession, the possession of the 

4. Yasudeo Atmaram Jo&hi v. EknathBalkrishna 

Tbit©, (1911) 35 Bom 79 = 8 I C 639 = 12 
Bom L K 936. 

5. Charu Chandra Framanik v. Nahush Chandra 

Kundu, (1923) 10 A I R Cal 1 = 74 I C 630= 
50 Cal 49=36 C L J 35. 

6* Baine v. Buxton, (1661) 14 Ch D 537 = 49 
L J Ch 478=43 L T 88=28 W R 964. 
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|true owner is deemed to revive and he gets 
•a fresh starting point for limitation. _ This 
is what happened in 6 C W N 617' and 
their Loi'dships of the Privy Council held 
at pp. 622 and 623 that when land is 
inundated by floods “the constructive pos¬ 
session is (if anywhere) with tlie true 
owners ’ and that therefore they obtain a 
fresh starting point of limitation. So also 
in 6 Cal 311® at p. 314 where an owner of 
property placed some of his relations in 
possession as an act of charity and allowed 
them to -remain there for more than 12 
years, it was held that this did not con¬ 
stitute discontinuance of possession” within 
the meaning of Art. 144 because no inten- 
tion to abandon title could or ought to be 
presumed in such circumstances. As the 
Calcutta High Court observed in 9 Cal 698® 
at page 702 : 


iou cannot say that an owner is out of posses¬ 
sion unless you can say that a third party is in 
wrongful possession. 

Of course that must be read in conjunc¬ 
tion with the facts of that case, otherwise 
it would be too widely stated. There would 
be discontinuance of possession for ex¬ 
ample in the case of an invalid gift or in any 
other case where an unequivocal intention 
to abandon title can be deduced. But when 
no such circumstances are present, as here, 
then those observations apply ; you cannot 
assume w-rongful possession against the true 
owner when the facts disclose that he him¬ 
self voluntarily handed over possession and 
|was not deprived of it by the other side. In 
these circumstances the fundamental right 
of which the Judicial Committee speak in 
39 Mad 617^® at pages 631 and 633 must 
prevail. There is also another reason why 
the plaintiff nrust succeed. The defendant 
admits that he did not obtain possession 
till 1920 though the plaintiff puts it at 
1918. He also admits that the house was 
washed away by floods in 1926. He had 
not perfected his title by then, even assum¬ 
ing his possession to have been adverse ; 
therefore according to the decision of the 
Privy Council in 6 C W N 617^ the title of 
the plaintiff revived during the period when 

7. Secy, of State v. Krishnaxnoni Qupta, (1903) 

99 Cal 618=29 I A 104=8 Sar 269=6 OWN 

617 (P 0). 

8. Gobind Lall Seal v, Debendronath Mallick, 

(1881) 6 Cal 811=7 0 L R 181. 

Singh V. Sadaulla Nnshyo, 
-- 0888) 9 Cal 698=12 0 L R 889. 

ChelHkani Rama Rao. 

^ ^ R P 0 21=86 I C 902=39 Mad 

61.7=43 I A 198 (P C). 


occupation was rendered impossible by rea¬ 
son of the floods. The suit has been brought 
within 12 years of 1926 and sq is within 

time. 

I have been referred to Ex. B-l but it 
does not contain any unequivocal admission 
of the defendant’s title. Of course, ii is rele- 
vant as a piece of evidence and has been so 
used by the lower Appellate Court. But, it 
is no higher than that. It does not estab¬ 
lish the fact of sale either in 1918 or in 
1920, nor does it establish adverse posses¬ 
sion for rnore than 12 years, nor does it 
establish * dispossession” or ’'discontinuance 
of possession.” It was argued on behalf of 
the defendant that in that event he has an 
equitable right to possession because the 
plaintiff stood by and allowed him to re¬ 
construct the house in September 1926. The 
law as regards this is enunciated in 2 N L B 
4*^ at p. 6. First of all, the stranger build¬ 
ing on the land must have supposed it to 
be his own. If the defendant’s sale is not 
proved, then no explanation has been forth¬ 
coming as to how the defendant could have 
supposed the land to have been his own. In 
the second place, there must have been a 
standing by and none has been pleaded. On 
the contrary, the plaintiff asserted that he 
gave the defendant notice not to build and 
that it was ignored. This case has been set 
up for the first time in second appeal and 
since it involves questions of fact which 
have not been pleaded and which have not 
been investigated, I cannot allow it to be 
raised now at this late stage. The appeal is 
allowed. The decree of the lower Appellate 
Court is set aside in so far as it dismisses 
the claim for possession, and that of the 
first Court, in so far as it decrees the claim 
for possession, is restored. 

r.m./r.k. Appeal allowed. 

11. Mohan Lai v. Chunni Lai, (1906) 2 N L R 4. 
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- Mt. Jasodahai, wlo Bamkishan Gujara 
thi Mod ~ Objector — Appellant. 

V. 

Firm Shrikishan Badhakishan — 
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(a) Provincial Insolvency Act (1920), Ss. 
21 (2), 28 (2) and 56 (3)—Position and powers 
of insolvency Court before and after adjudica¬ 
tion explained. 

There is a wide difference between the position 
and powers of the Insolvency Court before and 
alter adjudication. Before adjudication the debtor 
■continues in possession of the property and is sub* 
jecb to the provisions of the Act, entitled to deal 
with it like any other owner. Therefore in order 
to prevent alienations and waste, the Insolvency 
Court is empowered under Sec. 21 (2) to order 
attachment by actul seizure of the whole or any 
part of the property “in the possession or under 
the control of the debtor," provided the condi¬ 
tions laid down in the Proviso obtain. But these 
powers of attachment are limited to the position 
before adjudication and they are not as wide as 
powers of attachment conferred upon a Civil Court 
under the Code of Civil Procedure. After adjudica¬ 
tion the position changes entirely. Under S. 28 (2) 
the whole of the insolvent’s property immediately 
vests in the Court or the receiver, and when there 
is no receiver, the Court is invested with all the 
rights and is authorized to exercise all the powers 
■conferred on a receiver by the Act under S. 58. 
One of these tights is the right to actual physical 
possession of the insolvent’s property by the re- 
<wiver, and in order to enforce that right the Court 
is empowered under S. 66 (3) to remove any person 
who is in possession or custody of the insolvent’s 
property from such possession or custody subject to 
the Proviso of that Section. [P 11 C 2; P 12 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 56 
■and 4 — Powers of Insolvency Court after 
adjudication when insolvent's property is in 
■custody of third person and he sets up title 
—Procedure for recovering possession of such 
property —Creditor proceeding with Court’s 
permission is Court's agent •— Property, if re- 
■covered, passes to Court — To third party's 
proceedings for recovering back possession all 
•creditors are not necessary parties. 


Court has no power under S. 56 summarily to 
direct a third person to deliver up possession of 
property of which he is in possession if he sets up 
•ft title, however flimsy, to it. The only power the 
Court has in such circumstances is to try the 
MSU 0 whether the insolvent is entitled to the pro¬ 
perty or not under S. 4. But, before that can be 
^One, a proper application has to be presented by 
the receiver, when there is one, or by such one ol 
the creditors or other person interested in pre- 
■serving the insolvent’s estate as the Court autho¬ 
rizes to act when there is not. But, the person who 
proceeds Is either the Court or the receiver and 
•not a creditor. Even when a creditor is autho- 
to act he is acting as an agent of the Court 
’•Sw has no right or title to the property itself, not 
a right to possession. If he succeeds, the pro- 
passes to the Court and not to the creditoi 
the proceedings. In such cases, il 
ne tmrd ^rty Is not present or does not object 

takes possession 

nittting^tinstitute proceedinge 

the creditor acting for the 
^ the possession of such 

^l^peny, th^, whole btidy pf creditors need not be 
in Buohprooeedinge lAIR 1923 Mad 363 

’ (P12 0 1, 2] 

(c) PftAy IhdaM not suffer foi 

4Rwr of Court. 


It is a cardinal rule of justice that no party 
should suffer for au error or oinissiou of the Court 
when a duty is cast on the Court itself f(jr acting 
or refraining from acting. [P 13 C 1] 

A. Y. ^Yazal\var — for ApjyeUant. 

B. Kaushalcnclra Bao —for Bespondenis. 

Judgment. — This appeal arises out of 
an insolvency petition in which one Ram. 
kishan was adjudged insolvent. The facts 
are as follows; After the adjudication, the 
firm of Shrikishan Radhakishan, the res 
pondent here, applied for the attiiehrricnt 
of certain properties alleging that they be. 
longed to the insolvent. The appellant 
objected claiming that the property was 
her own property and that she was in pos¬ 
session of it and her objection was over¬ 
ruled. She appealed to the lower Appellate 
Court and joined in her appeal as respon. 
dent not only the firm of Shrikishan 
Badhakrislian which had applied for the 
attachment but also the other scheduled 
creditors. The lower Appellate Court threw 
out the appeal on the ground that the 
objection petition in the Insolvency Court 
was incompetent because it was directed 
against only one of the creditors, namely 
the firm of Shrikishan Radhakrishan, and 
that the other creditors had not been joined 
though they ought to have been. The 
learned Judge, however, added that it would 
be open to the objector to file a fresh peti- 
tion impleading all the necessary parties 
if the property has not already been 
brought to sale.” It is against this decision 
that the objector has appealed here. 

In ray opinion the position has been mis¬ 
conceived throughout. The provisions of 
S. 28 (2), Provincial Insolvency Act, have 
been overlooked. It has been forgotten 
that on the making of the order of adjudi. 
cation the whole of the insolvent’s property 
vests in the Court, or in the Receiver when 
there is one under S. 28 (2), and that there¬ 
after, except as provided by the Act, no 
creditor to whom the insolvent is indebted 
in respect of any debt provable under the 
Act has during the pendency of the insol¬ 
vency proceedings, any remedy against the 
property of the insolvent in respect of the 
debt or can commence any legal proceeding 
except with the consent of the Court and 
on such terras as the Court may impose. It 
follows that the creditors have no locus 
standi whatever in these matters except in 
so far as the Court permits. 

There is a wide difference between the! 
position and powers of the Insolvency Oourtl 
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jbeforo and after adjudication. Before adju- 
;dication the debtor continues in possession 
of the property and is, subject to tlie ]jro. 
[visions of the Act, entitled to deal with it 
like anv other owner. Therefore, in order to 
prevent alienations and waste, the Insol¬ 
vency Court is empowered under S. 2i (2) 
to order attachment by actual seizure of 
the whole or any part of the property “in 
the possession or under the control of the 
debtor”, provided the conditions laid down 
in the Proviso obtain. But, these powers of 
attachment are limited to tlie position be. 
fore adjudication and it will be observed 
that they are not as wide as the power of 
attachment conferred upon a Civil Court 
under the Civil Procedure Code, nor is it 
^possible to resort to the wider powers of 
the Civil Courts under S. o, because that 
Section applies the procedure of the Civil 
iCourts “subject to the provisions of the Act.” 
After adjudication the position changes en¬ 
tirely. As I liave said under Sec. 28 (2) the 
whole of the insolvent's property imme¬ 
diately vests in the Court or the receiver 
land when there is no receiver, the Court is 
[invested with all the rights and is autho- 
adzed to exercise all the powers conferred 
on a receiver by the Act under S. 58. One 
of these rights is the right to actual physi¬ 
cal possession of the insolvent’s property 
by the receiver and in order to enforce that 
right the Court is empowered under S. 56 
(3) to remove any person who is in posses¬ 
sion or custody of the insolvent’s property 
from such possession or custody, subject 
however to this important Proviso : 

Provided that nothing in this Section shall be 
deemed to authorize the Court to remove from the 
possession or custody of property any person 
whom the insolvent has not a present right so to 
remove. 

It will be observed that these provisions 
are the same as those to be found in O. 40, 
E. 1 (d) and E. 2, Civil P. 0. The receiver’s 
rights, and therefore the Court’s when 
there is no receiver, are exactly the same 
as those of a receiver under O. 40, Eule 1, 
when the property is in the hands of a 
,third party. It is clear then that the Court 
has no power under Sec. 56 summarily to 
direct a third person to deliver up posses, 
sion of property of which he is in posses¬ 
sion if he sets up a title however flimsy to 
lit. The only power the Court has in such 
oiroumstances is to try the issue whether 
the insolvent is entitled to the property or 
gpt under Sec. 4. But before that can be 
Idppe a proper application has to be pre. 


seuted by the receiver, when there is one^ 
or by such one of the creditors or other 
person interested in preserving the insol¬ 
vent’s estate as the Court authorizes to act! 
when there is not : see 50 M L J 180^ 
pages 181 and 182. 

If the insolvent is in possession no ques¬ 
tion of attachment arises. An inventory of 
the property will already have been fur¬ 
nished either under S. 22 or under Sec. 13 
and all the property mentioned therein 
will automatically vest in the Court. If any 
item of property is omitted then all that 
the Court has to do is to order the insol¬ 
vent to produce it and to hand over posses¬ 
sion. Trouble can only arise when the 
property is in the possession or control of 
a third person. In that event the proper 
course is to proceed against such person 
under S. 4 using the powers of attachment 
before judgment conferred by the Civil 
Procedure Code read with S. 5 if necessary. 
But the person who proceeds is either the 
Court or the receiver and not a creditor. 
Even when a creditor is authorized to act, 
he is acting as an agent of the Court and 
has no right or title to the property itself, 
not even a right to possession. If he succeeds 
the property passes to the Court and not to 
the creditor who conducted the proceed¬ 
ings. Cases may arise in which the Court^ 
or the receiver enters into possession with¬ 
out obstruction because the person claiming 
the right to the property is not present to 
object or because for some other reason he 
has omitted to do so, and then he is obliged 
to institute proceedings for the recovery of| 
possession. What these proceedings should 
be, whether by application or by separate 
suit, need not be considered, here, but, in 
either case they will be under S. 4, and in 
either case they will have to be directed 
against the person or authority in whom 
the property has vested. In no conceivable 
circumstances can this be either against an 
individual creditor or the whole body of 
creditors taken together. Therefore to direct 
the appellant in this appeal to file fresh 
objections in which the whole body of ere. 
ditors is impleaded is both unnecessary and 
wrong. . 

The. true position is this. It is clear from 
the fact that attachment was asked for that 

the property w^ neither in the possession 

ID the control of the insolvent. Therefore 
1. ChitUmmal v. Ponnuswami Naicker 

ii.S3 


or 
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in the absence of a receiver it was the 
-duty of the Court to institute proceedings 
under S. 4 against the appellants who were 
in actual possession and, if necessary, to 
attach the property before judgment. But 
as this would lead to complications, the 
more convenient course was clearly to 
authorize one of the creditors to conduct 
the proceedings on its behalf under Sec, 28 
^2). Now, this is what should have been 
done and in substance what has been done, 
though it is clear that neither of the Courts 
below has applied its mind to these facts 
or issued any express order of authority to 
the respondent firm of Shrikishan Radha- 
krishan to act on behalf of the Court- But 
defects or irregularities of procedure which 
do not affect the merits can be cured or 
waived under S. 99, Civil P. C., and in any 
case it is a cardinal rule of justice that no 
party should suffer for an error or omission 
lof the Court when a duty is cast on the 

E ourt itself for acting or refraining from 
jting. Therefore, what I now have to see 
is whether prejudice has been caused to any 
party or whether there has been a mis, 
carriage of justice. 

It appears from the proceedings that the 
firm of Shrikishan Radhakrishan is the 
principal creditor. It also appears that this 
firm is the only creditor who has been 
attending the hearings with any attempt at 
regularity and who has been taking any 
real interest in the insolvency. In the cir¬ 
cumstances had the law been present to the 
mind of the learned trial Judge, there is no 
other creditor whom he could more suitably 
have selected for conducting the proceedings 
on behalf of the Court. I am satisfied that 
the rights of the remaining creditors were 
safe in this firm's hands. In the circum¬ 
stances since this firm has actually been 
conducting the proceedings its actions must 
be deemed to have been with the requisite 
authority and permission. That being so, 
when the case reached the stage of appeal 
^he only person who need have been joined 
party to the appeal was the creditor 
”bo bbs been permitted to conduct the pro- 
in the lower Court and who in the 
only an agent of the Court 
itself.^ creditors had no locus 

standi and wets'utinecessary parties to the 
^peal. The appmUils allowed and the order 
withe low^ Appelate Court set aside. It 
twU now proceed to h^r and determine 
appeal before Jfrwnd: decide it accord, 
Xn'view'oC the fact that the 
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appeal here was not opposed and that all 
that both sides wanted was a clear pro. 
nouncement as to the correct procedure, and 
also in view of the fact that the respondent 
firm was acting on behalf of the Court in 
place of a receiver, I direct that the appel- 
lant’s costs of this appeal be paid from the 
insolvent’s estate. Counsel’s fee Rs. 30. 

N.S./r.K. Appeal allowed. 
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Niyogi and Gruer JJ. 

Muktawandas Ajahdas and others 

Appellants. 

V. 

Emperor. 

Criminal Appeal No. 64 of 1938, Decided 
on 19th May 1938, from order of Sess. 
Judge, Raipur, D/- 18th February 1938. 

(a) Criminal Trial—Duty of prosecution to 
call witnesses—Eye witnesses when not numer* 
ous must all be escamined. 

Witnesses essential to the unfolding of a narra, 
tive on which the prosecution is based must be 
called by the prosecution whether in the result the 
effect of their testimony is for or against the case 
for the prosecution. [P 16 C 1) 

Where there are not numerous eye-witnesses all 
of them must be examined by the prosecution and 
none of them can be treated as redundant because 
being eye-witnesses each of them is likely to 
throw some light on the facts of the case : A I B 
1936 P G 289, Bel. on; AIR 1915 Gal 545 ; 
AI B 1934 All 908 ; A I B 1923 Pat 413 ; AT R 
1922 Cal 461 and AIR 1922 Cal 382, Ref. 

[P 16 C 1] 

(b) Evidence Act (1872), Ss. 155 (3) and 
145 —Oral statements made to witnesses by 
others — Questions to witnesses about those 
statements are legally admissible. 

Section 146 does not control S. 155. Hence ques* 
tlons proposed to be put to prosecution witnesses 
about oral statements made to them by other wit¬ 
nesses are legally admissible, although the Court 
may refuse to place any reliance on them on the 
ground that they had not been put to these wit¬ 
nesses for explanation. To disallow such questions 
may therefore be prejudicial to the accused: AIR, 
1934 Sind 100, Not foil.; AIR 1928 PC 2. Ref. 

[P 16 0 1, 2] 

Dr. B. R. Ambedkar and T. G. Chobles 

— for Acensed No. 1. 

T. J. Kedar, R. K. Ran, R. G. Ran, 
S. W. A. Rizwi and W. G. Dutt — 
for Appellants Nos. 2 to 14. 

W. B. Puranik, Advocate-General — 

for the Crown, 

Order.— The fourteen appellants have 
all been convicted of rioting and sentenced 
to four months' rigorous imprisonment. 
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Appellant 1, Muktawandas, has also been 
sentenced to transportation for life under 
S. 302, I. P. C. The decision is attacked on 
the merits, and it is also argued that it is 
vitiated, firstly, because of the failui’e of the 
prosecution to examine certain eye-wit¬ 
nesses and secondly, because certain ques¬ 
tions which it was proposed to put to court 
witnesses 1 and 2, Ghoundul and Asaram, 
have been wrongly ruled out as inadmissible 
by the Sessions Judge, thereby causing 
prejudice to the appellants. In this order 
we shall deal with these points of law, but 
first we propose to consider the merits of 
the conviction for rioting. 

The conviction under S. 147,1. P. C., is 
said to be wrong, firstly, because the rice 
crop in that field belonged to and was in 
the possession of Muktawandas and his 
bataidar Hiraman, so that its removal by 
Muktawandas and his servants was justified, 
and secondly, because the prosecution has 
not made out that the assembly of the 
accused was guided by any common unlaw¬ 
ful object or did any unlawful act. The 
transactions which resulted in the exchange 
of this field [No. 1564/2 (c)] for other land 
out of Muktawandas’s block of 55 acres is 
not disputed. It is also common ground 
that through the mediation of the Chak- 
bandhi Inspector accused Muktawandas 
agreed to pay Es. 11-4-0 to Eiranta as 
compensation for 30 cartloads of manure 
which he had spread on this field. This 
sum was not paid. Muktawandas says that 
the reason was that Firanta had removed 
the manure himself while Firanta denied 
that. This point has not been cleared up. 
The Consolidation Officer, Mr. Mishra 
(P. W. l), has stated that the point as to 
who should be in possession in case the 
price of the manure was not paid was 
neither raised nor decided. According to 
law, the exchange scheme would come into 
effect on 1st June 1938, but the tenants 
voluntarily agreed that they would start 
their possession from the date of the scheme 
according to the allotments made. Bodhrai 
(P. W. 3) has admitted that he cultivated 
all the land allotted to him in the Chak- 
bandhi, which he got in exchange. He also 
admits that accused Muktawandas had 
given this Munshi Newar field on adhia to 
Hiraman. He says that there was a quarrel 
between him and Hiraman over the sowing 
of this field. He also says: “All the tenants 
know that I had sown Munshi Newar field 
and that I did all the other operations.” 


The case of the prosecution is that irk 
spite of taking the field in exchange Firanta 
determined to retain possession of this field 
for that year and appropriate the crop in 
lieu of the sum of Rs. 11-4-0, which had 
not been paid to him. We need not discuse 
whether Firanta was right or wrong in 
taking up this attitude. The question is how- 
far the prosecution has made out that the 
rice crop which Firanta and his son were 
reaping that day was in their possession 
and belonged to them. The evidence on the 
point seems to us to be of somewhat incon¬ 
clusive nature. Ex. P.17 is a copy of the 
roznamcha embodying a complaint made ta 
the police station by Firanta on 2nd July 
1937. This report is admissible under S. 33 
(3), Evidence Act, so far as it contains a 
statement against the pecuniary or proprie¬ 
tary interest of Firanta. Such a statement 
is the one that Muktawandas had rooted 
out the dhan sown by Firanta and sowed 
other dhan in its place. There being no 
allegation or proof that this sowing of 
Muktawandas was again uprooted and re¬ 
placed by Firanta it would seem that the 
crop which was reaped that day had been 
sown by Muktawandas. Apart from Bodb- 
rai’s statement there is no good evidence 
about who looked after the crop between 
sowing and reaping times. It is said that 
the bataidar Hiraman at least has not 
come forward, and he may have decided to 
leave this field alone. Mr. Mishra (P. W. l) 
stated that the said field was found recor¬ 
ded in the jamabandi in the name of Firanta 
so far as he remembers, but as the jama¬ 
bandi has not been produced nor has the 
patwari been questioned about it, this state¬ 
ment is useless as evidence. That Firanta 
was by no means sure about his rights over 
this dhan is, according to the defence, to be 
deduced from the fact that he arranged to 
reap it when it was barely ripe. His son 
Bodhrai says that it was ready for cutting 
being an early variety, although dhan in 
other fields was not ready. But Hirabai 
admits that it was a little unripe so that it 
does look as if the reaping was begun hastily 
in order to checkmate the other side. 

It would therefore appear that this crop 
was sown by or on behalf of Muktawandas 
and it is uncertain how it was looked after 
when it was growing. The prosecution then 
has not made out satisfactorily that this 
crop belonged to and was in the possession 
of Firanta. We are inclined to hold that-it 
was in the possession of Muktawandas. It 
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ioUows that it \?ouId be unsafe to oonolude 
that; Huktawandas’s party would be com. 
mjlttiDg a wrongful act in removing it. 
That being so they should not have been 
Qonvioted of rioting. On the second point 
urged our deoislon must also be in favour 
of appellants 2 to 14. Even taking it that 
the crop belonged to Eiranta, had these 
servants good reason for thinking that their 
master had not a bona fide claim to it ? 
They knew that the land had been given to 
him in exchange and that possession had 
been taken all round in accordance with that 
exchange. They may also have known that 
he had succeeded in making the final sowing 
of the land. It would not then be obvious to 
them that they would be committing theft in 
removing the crop. Then too their attitude 
as a whole was not violent. The first batch 
of them which came with the kotwar did 
nothing against Eiranta, who was merely 
advised to stop the reaping. They quietly 
sat down on the boundary of the field. Then 
according to the prosecution, the rest of the 
appellants who were ploughing in a neigh¬ 
bouring field were brought up by Mukta. 
wandas. Unless they knew definitely that 
they were to be ordered to commit an offence 
were they nob bound as servants to follow 
their master, and when they got there what 
illegal act did they do ? According to the 
prosecution, two of them, Ghendram and 
Eundwa, caught hold of Firanta^s arms 
when ordered to do so. Unless this was 
done in pursuance of a common object it 
would not turn the others into rioters. At 
most, Ghendram and Eundwa could be 
convicted of simple assault. 


It is said however that after Muktawan- 
das bad attacked Eiranta he was surrounded 
by -all the appellants. Bodhrai says so, but 
he does not say that even then these appel¬ 
lants did anything against Eiranta, while 
his wife Hirabai does not mention this 
V6i*dtmding of Eiranta at all. The prepa- 
ttlbtui to remove the dhan were also not 
ififiM;, and it waS left'where it was. It 
krs that thC' body of the appel- 
passivd attitude and are at 
l^e beinefit of the doubt on 
it being animated by a 
We conclude then 
l!^fcing has not been 
may be said that 
'eiB guihy ol 
that they have 

and 

d a.’QOBvietion 



against them under a different Section. We 
set aside the conviction of all the appellants 
under Sec. 147, I. P. C., and direct tho 
release of all of them except Muktawandas 
in whose case alone the appeal has yet to 
be determined on the charge of murder. 

We now turn to the points of law which 
were said to undermine the whole prosecu¬ 
tion case. Undoubtedly, according to the 
prosecution, both the wives of the chief 
witness Bodhrai were present in the field 
when Bodhrai’s father Eiranta was attacked. 
One wife, Hirabai, is examined as P. W. 4 ; 
the other, Ruhi, is not examined. Her name 
does nob even appear in the police challan 
and there is no explanation why she was 
not called. It is now suggested by the 
learned Advocate-General that the prose, 
cution may have thought her evidence 
redundant. The other two alleged eyewit¬ 
nesses are Mawa, daughter of Bodhrai, and 
a boy Bhunesar. It is not clear from the 
record how much, if any, of the marpit they 
saw. According to Mt. Hirabai (P. W. 4) 
they were grazing cattle about 200 yards 
away. Still they may have seen something 
or might be able to state who came to the 
spot. Certain cases have been quoted to us 
about the duty of the prosecution to exa¬ 
mine eyewitnesses. In 42 Cal 422* it was 
held that all available eyewitnesses, even 
though they give different accounts, should 
be brought before the Court. In 57 All 267^' 
the Court went even further in holding 
that a witness who had given evidence sup- 
porting a plea of alibi taken by one of the 
accused ought, beyond all doubt, to be pro- 
duced by the prosecution. On the other 
band, in 2 Pat 309,^ it was ruled that the 
police are not bound to send up as a witness 
a person whose statement they believed 
to be false or whose evidence they believed 
to be unnecessary. Rulings to the same effect 
are to be found in 49 Cal 277* and 49 Cal 
358.® The point has recently been consi¬ 
dered by their Lordships of the Privy 

1. Ram Ranjan Roy v. Emperor, {1915) 2 A I R 

Cal 545=27 I 0 654=42 Cal 422=19 OWN 
28=16 Cr L J 170. 

2. Emperor v. Nem Singh, (1934) 21 A I B All 

908=1934 Or 0 1167=162 I C 741=57 All 
267=36 Cr L J 162. 

3. Ramjit Ahir v. Emperor, (1923) 10 A I B Fab 

413=74 I 0 706=24 Cr L J 801=2 Pat 809. 

4. Emperor v. Heed, (1922) 9 A I H Cal 461=6^ 

I C 630=49 Cal 277=23 Or L J 742. 

fi. Emperor v. Balaram Das, (1922) 9 A 1 B Cal 
882=711 C 665=49 Gal 358=24 Cr L 7 221. 

♦ V 
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Council in a case in 164 I C 545.® Their 
Lordships, observing that no rule can be 
laid down to fetter the discretion of the 
prosecution to call witnesses which is depen¬ 
dent on the particular circumstances of 
each case, go on to say that they do not in 
general approve of the idea that a prosecu¬ 
tion must call witnesses irrespective of con¬ 
siderations of number and of reliability, 
bub that witnesses essential to the unfolding 
of a narrative on which the prosecution is 
based must of course be called by the pro- 
secution whether in the result the effect of 
their testimony is for or against the case 
for the prosecution. 

Applying these principles to the present 
case we observe that the eyewitnesses are 
certainly not numerous. Mt. Ruhi should 
not have been treated as a redundant wit- 
iness. There is also nothing to show that 
■she is unreliable, although possibly the 
Iprosecution may be afraid that she has been 
influenced by her father Ghoudul (0. W. l). 
We think that the evidence of this Ruhi 
should certainly have been taken. The two 
children were probably not examined as it 
was thought they were not eyewitnesses, 
but it appears that they too may be able 
to throw some light on the facts. We are of 
opinion that the evidence of these three 
witnesses should now be recorded so that 
we may have it before us in deciding the 
•case on the merits. 

It was proposed to question the two court 
witnesses about certain statements said to 
have been made to them by Bodhrai, Hirabai 
and Ruhi. These questions were disallowed as 
•the questions had nob been put to these three 
persons themselves. So far as Ruhi is con- 
.cerned, we think that the objection is sound. 
As she is not a witness no question of con. 
tradicting her arose and to repeat what she 
said would be merely hearsay. The ques¬ 
tions would not be admissible under S. 32, 
'Evidence Act, as there was nothing to pre. 
vent Ruhi from being called. We must also 
hold S. 6 inapplicable including Illus. (a) 
to that Section, as the questions were nob 
with regard to what these witnesses said so 
-shortly before or after the marpib as to form 
part of the same transaction. 

The admissibility of the statements made 
by Bodhrai and Hirabai depends on whe- 
.ther S. 155 (3), Evidence Act, is governed 

6. Ceylon Stephen Seneviratne v. The King, 
(1986) 23 A I R P 0 289=1936- Or 0 900=164 
I 0 545 = 37Cr L J 963 (P 0). 


by S. 145 of the same Act. Prima facie it 
does not appear to be so, as S. 146 speaks 
only of previous statements in writing 
whereas the statement with which we are 
concerned was an oral one. There are some 
cases in which it is said that there can be 
no distinction in principle on this point 
between a statement in writing and an oral 
statement, and hence a witness cannot be 
contradicted by his previous oral statement 
if his attention has not been drawn to it as 
required by S. 145, Evidence Act. In Sar, 
kar’s Evidence Act, Edn. 6, page 1141, the 
analogy of the English Statute, 28 & 29 
Vic., Ch. 18, S. 3, is quoted. In AI R 1934 
Sind 100^ such a statement was ruled to be 
not admissible but no reasons were given. 
We agree with the learned counsel for the 
appellants that the question is not one of 
admissibility bub of the weight to be at- 
tached to such a statement if it is not put to 
the witness to whom it is ascribed. In a 
very recent Privy Council case reported in 
65 I A 18® at p. 23 their Lordships dealing 
with the construction of Indian Statutes 

said that it was the duty of the Court 
to examine the language of the statute and to 
ascertain its proper meaning, uninfluenced by any 
consideration derived from the previous state of 
the law or of the English law upon which it may 
be founded. 

We must take S. 145 as we find it. It 
makes no mention of oral statements. It 
therefore cannot control S. 155. Hence the 
proposed questions about statements made 
by Bodhrai and Hirabai were legally admis¬ 
sible, although the Court might have refused 
to place any reliance on them on the ground 
that they had not been put to these two 
witnesses for explanation. We agree that 
the procedure adopted may have been pre- 
judicial to the accused. For instance, if 
Bodhrai had admitted making a statement 
inconsistent with what he now states m 
the witness-box, the accused might argue 
that he is unreliable. For these reasons also 
we consider that the record should be sent 
back to the lower Court to have these gaps 
in the case filled up. The two court wit- 
nesses be recalled and the defence be per¬ 
mitted to pub the disallowed questions to 
them with reference to statements made by 
Bodhrai and Hirabai. As Ruhi is also to be 
examined s imilar questions about her may 

7. Mt. Misri V. Emperor, (1934) 21 A I R Sind 

100=1934 Cr 0 825=151 I G 437=35 Or L J 

1332* 

8. Ramanandi Kuer v. Kalawati Kuec, (1928) 15 

A I R P C 2=107 I 0 14=7 Pat 221=65 I A 

18 (P 0). 
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itovr be put. The defence will also be given 
^ opportunity to cross-examine Bodhrai, 
Hirabai and Buhi on the answers to these 
■questions, and if they fail to do so an infer¬ 
ence may be drawn against them. The 
record with this extra evidence be returned 
to this Court within two months when a 
fresh date will be fixed for further hearing 
■of the appeal of Muktawandas against his 
♦conviction under S. 302,1. P. C. 

. 1?.S./b.k. Appeal partly allowed. 
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VmAN Bose J. 

<aowardhan Shewaram Marwari •— 

Appellant. 

V. 


February 1936 but he refused to accept it. 
Respondent 2 was out wlien tlio jirocess 
server arrived and the notice was allixed 
to his house on 3rd March 1936. A second 
notice was then issued and was served on 
him pei-sonally on 9th April 1936. In the 
meanwhile, namely on 27th December 1935, 
the decree in Civil Suit No. 89 of 1931 was’ 
according to the two respondents, adjusted 
and they applied on 2nd January 1936 to 
have the adjustment certified and satisfac¬ 
tion recorded. They filed Ex. A-l which 
embodies the terms of the adjustment. Its 
genuineness was attacked in the lower 
Courts by the appellant but both Courts 
hold it was genuine and made in good faith. 
There is evidence on which the finding can 
be based and so that question is now con¬ 
cluded. 


Hargovind Sitaram Marwari and 
another — Respondents, 

Misc. Appeal No. 92 of 1937, Decided on 
15th September 1938, from order of Addl. 

• Dist. Judge, Amraoti, D/. 17th February 
1937. 

^ Civil P. C. (1908), O. 21. R. 53—For 
attachment of decree to be effective notices to 
; judgment'debtor and decree-holder are imner- 

• ative. 

When a decree-holder seeks to execute bis decree 
by attachment of another decree, in order that the 

- attachment may be effective notices to the decree- 
holder and judgment-debtor of the attached decree 

• are imperative and the mere order communicating 

■ the fact of attachment to the Court passing the 

- ^cree is nob enough : A I R 1927 Mad 728 

■ <W«Wnp. • [P 18 C 2] 

V. V. Kelkar aud M, R. Bobde — 

for Appellant. 

B. M. Josht —• for Respondent No, 2, 


. Judgment. — The appellant Gowardhan 
• obewaram, who opposes the recording of an 
adjustment in these proceedings, obtained a 
►^ree against respondent 1, Hargovind, in 
Civil Suit No. 20.B of 1934, for sonje^ing 
6000. In cfvil Suit No. 89 of 
obtained a decree against 
Hajarimal, for 
it was attached in execution 
decree. The order of 
lba4e on 22nd November 
n issued to the Court 

free oh 2nd Dumber 
^on 4th. December 
Isaoed to the two 
•the order being 
The notice to 
’him on 27th 



We are left then with a question of law, 
namely whether the attachment becomes 
effective the moment the order is communi¬ 
cated to the Court passing the decree or 
whether notices to the decree-holder aud 
judgraent-debtor are also necessary. It will 
be observed that the order was served on 
the Court on 4th December 1935, that is 
to say before the adjustment, whereas notice 
of the attachment was not received by the 
parties to the decree till later, namely on 
27th February 1936 in the one ease, and 
on 9th April 1936 in the other. Both the 
lower Courts hold that notices to the par¬ 
ties are necessary and therefore hold that 
the adjustment can be certified and satis¬ 
faction of the decree recorded. O. 21, R. 53, 
Civil P. G., governs this case. It states 
(omitting the local amendment which does 
not apply) that the attachment in such 
cases shall be made by 

the issue to such other Court of a notice by the 
Court which passed the decree sought to be exe¬ 
cuted, requesting such other Court to stay the exe¬ 
cution of its decree unless and until, etc. 

Sub-rule (6) then states: 

On the application of the holder of a decree 
sought to be executed by the attachment of 
another decree, the Court making an order of 
attachment under this rule shall give notice of 
such order to the judgment-debtor tound by the 
decree attached ; and no payment or adjustment 
of the attached decree made by the judgment- 
debtor in contravention of such order after receipt 
of notice thereof, either through the Court or other¬ 
wise, shall be recognized by any Court so long as 
the attachment remains in force. 

Ifc is clear that the order must be read as 
a whole and that sub-r. (6) cannot be 
ignored. It makes the issue of notice to the 
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judgment-debtor of the decree attached 
imperative and states that no adjustment 
after the receipt of notice either through 
the Court or otherwise shall be recognized. 
It follows that until the receipt of notice is 
proved, any adjustment made in ignorance 
of it is not effective, at any rate against 
the person entitled to notice under the rule, 
that is to say against the judgment-debtor. 

The whole scheme of attachment under 
the Code is this: to devise a set of rules 
under which property which judgment-cre¬ 
ditors have a right to pursue is not placed 
beyond their reach and beyond the reach of 
the Court. "When the property can actually 
be seized by the Court, that is to say when 
it takes the shape of moveables (other than 
agricultural produce) and is in the possession 
of a person over whom the Court has direct 
control and authority, namely the judg- 
ment-debtor, (or in a case of attachment 
before judgment, the defendant), and also 
in the case of negotiable instruments the 
attachment is effected by actual seizure: 
O. 21, Er. 43 and 51. In every other case 
notice to the person or body which has 
effective control is made essential, that is 
to say notice to the person in whose power 
it lies to place the property beyond the 
reach of the Court or to prevent it from 
being so placed. Thus in the case of agri¬ 
cultural produce, a copy of the warrant is 
affixed to the place where the produce is 
bodily situate and also on the outer door 
or on some other conspicuous part of the 
house in which the judgment-debtor ordi¬ 
narily resides, etc.: O. 21, E. 44. The pro¬ 
duce is thereupon “deemed to have passed 
into the possession of the Court. Then 
follow cases of other kinds of property 
(except immovable) which is not in the 
possession of the judgment-debtor. O. 21, 
Eule 46. In the case of a debt not secured 
by a negotiable instrument notice of the 
prohibitory order to the debtor is made 
essential, that is to say notice to the person 
in whose control the disposal of the debt 
lies. In the case of a share in the capital 
of a corporation, to the proper officer of the 
corporation, that is to the authority which 
can effectively prevent both a disposal of 
the share as well as payment of the divi- 
dends. In the case of other kinds of move- 
able property, to the person in possession, 
that, is to say to the person who is in an 
effective position to prevent the property 
from being placed beyond the reach of the 
Court. The same underlying principle is 


observed in O. 21, Er. 48 and 49, cases of- 
attachments of salaries and allowances of* 
public officer, and of partnership property. 

In the case of immovable property, direct, 
service upon the judgment-debtor has been 
made unnecessary but elaborate precautions- 
are taken to ensure wide publicity of tho* 
fact of attachment, and it is necessary fon 
a copy of the order to be affixed upon soma- 
conspicuous part of the property. Ordinarily 
persons do not purchase immovable pro. 
perty without going down to the place- 
where it is situate and looking it over, and 
if they omit to do so in the face of this^ 
rule, they have only themselves to thank if 
they lose it; and so far as the Court is- 
concerned, the important fact is that the* 
property cannot disappear and be placed^ 
physically beyond its reach. When there¬ 
fore we find a similar principle in Order 21,. 
E. 63 it seems to me impossible to say that- 
sub-r. (6) can be ignored and treated as a 
superfluity. The learned counsel for the* 
appellant relied on a Full Bench decision’ 
of the Madras High Court in 50 Mad 677,^’ 
but it does not support him. What is sta¬ 
ted there is that attachment is effective- 
without service of notice but that an ad¬ 
justment made in good faith by a judgment- 
debtor who had no notice must be recorded 
notwithstanding the effective attachment r 
see page 686. Sub-rule (6) states that : 

No payment or adjustment of the attached* 
decree made by the judgment-debtor in contraven¬ 
tion of such order after receipt of notice thereof, 
either through the Court or otherwise shall b^ 
recognized, etc. 

The rule therefore clearly recognizes; 
cases in which the attachment is effective 
even though notice has not been served on, 
the judgment-debtor through the usual pro. ^ 
cesses of the Court. But that is not the 
question at issue here. I am not called 
upon to decide when the attachment is 
effective but whether it is effective against 
the judgment-debtor when he has no notice 
either through the agency of the Court or 
otherwise”. On that I agree with the Mad¬ 
ras decision. Since both the lower Courts- 
find on the evidence that the adjustment 
was made in good faith and since the only 
notice alleged here is the notice served 
through the agency of the Court and that- 
it was served after the adjustment, it fol-- 

1. Lakshminarasimham v. Lakshminarasimham,. 

(1927) 14 A I R Mad 728=103 I 0 602=505 

Mad 677=53 M L J 150 (F B). 
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lows the lower Courts were right in record¬ 
ing the adjustment. The appeal is dismissed 
with coats. Counsel's fee Es. 15. 

N.S./b.E. Appeal dismissed. 
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Gruer J. 

Dr. Baretto — Applicant. 

V. 


by him, that he returned them with the 
letter (Ex. D-1) dated 27th May 1935 and 
again with a letter on the following day 
(Ex. D.3) but that the plaintiff sent them 
back on both the occasions. The trial 
Court has found that the price was not 
fixed at Es. 175, that the set was given on 
trial and that it was found not fit (which 
evidently means unsatisfactory and defee. 
tive). The suit was therefore dismissed and 
plaintiff comes np in revision. 


T. B. Pruce — Opposite Party. 


Civil Eevn. No. 540 of 1937, Decided on 
13th July 1938. 

(a) Sale of Goods Act (1930), S. 4—Contract 
to make and deliver set of false teeth is contract 
for sale of goods. 


Where a contract is for a chattel to be made and 
dehveted, it is clearly a contract for the sale of 
goods. A contract to make and deliver a set of false 
tteth is therefore contract for the sale of goods and 
the principles of the Sale of Goods Act apply to 
such a contract : (2861) 121 E R 716, Foil. 

[P 19 0 2] 


(b) Revision^Revision application from Small 
Cause Court decision—Findings of fact are to be 
accepted, unless they are perverse or unreason* 
able. 


In a revision application against a Small Cause 
Oourt decision, the findings of fact are to be 
acTOpted, unless they are perverse or unreasonable 
and It has also to be remembered that the deposi- 
tions of the witnesses are not taken down in full. 


(c) SaIe of Goods Act (1930), S, 16 (11 
Purchaser finding goods to be not reasonal 

required 

entitled to reject them. 


Aooor^ng to S. 16 (1), there is an implied co 
djtion that the goods should be reasonably fit f 
the partici^ar purpose for which they are reauin 
and a purchaser, if he does not find the goods 
Je reasonably fit for the purpose for which th< 
^re required, is legally entitled to reject them. 

- [P2oo: 

M. E. Bobdd and Mandlekar — 


^ The chief point urge(^ is that the transac- 
tiou was not one of sale of goods but one 
of work and labour anS hence the Sale of 
Goods Act is not applicable. Counsel for the 
applicant was not able to cite a case in 
point, while for the non-applicant an English 
case which is on all fours with the present 
case was brought to my notice. This is 
Lee V. Griffin^, a report of which is to be 
found in English Eeports 121 E E 716.^ 
The learned Judges there said that where 
a contract is for a chattel to be made and 
delivered it is clearly a contract for the 
sale of goods. The supplying of a set of 
false teeth was said to bear strong resem¬ 
blance to that of a tailor supplying a coat, 
the measurement of the mouth and fitting 
of the teeth being analogous to the measure¬ 
ment and fitting of the garment. I have no 
hesitation in following this case and holding 
that the principles of the Sale of Goods 
Act should be applied. Applicant further 
contends that if there were defects in the 
set he should have been given an opportu¬ 
nity to remedy them; they were such as 
could have been put right and the plaintiff 
was even prepared to make a new set as he 
said in his letter. That party, it is said, is 
in the wrong who does not give facility to 
the other to perform the contract. The 
finding that the set was given on trial or 
approval is also said to be erroneous. 


B. Kanshalendrarao 






jor Appttca 

for Opposite Par 

- This small cause case v 
. . -y - -*.Dr, Baretto, a dental surset 

of Be. 176, the price ol 

defendant cc 

on 26th th 

ware fonhd to b^^ffiafeotory. and so 

t W for a |y,o days at t 

Cound them 



It must be kept in mind that this is a 
revision application against a Small Cause 
Court decision. Hence the findings of fact 
are to be accepted unless they are perverse 
or unreasonable, and it has also to be 
remembered that the depositions of the 
■witnesses are not taken down in full. Appli¬ 
cant would also question the finding about 
the price settled saying that in the letter of 
28th the non-applicant speaks of paying 
26 per cent, of the price fixed. The fact 
appears to be that Es. 176 was the price 
fixed by the applicant bu t the non-applicant 

1. (1861) 1 B & S 272=121 B R 716. 
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did not definitely say that he accepted it. 
The point is not of much importance. The 
finding that the dentures were defective 
will have to be accepted. Dr. Baretto him¬ 
self in his reply to the defendant’s letter 
detailing them did not deny them but said: 

am prepared to rectify all defects you 
are experimenting (experiencing?) with the 
new set” (Ex. D.2). And again in Ex. D.3, 
“I shall do my very best to satisfy you 
even by making a new set if necessary”. 
The appearance of the teeth could be judged 
by the Court including the statement in 
the pleadings that the enamelled surface of 
the teeth had been filed down so as to be 
hard and gritty. The Court was also entitled 
to believe the defendant’s deposition about 
the discomfort he felt when using the teeth. 
I must also accept the finding that the set 
was given on trial. Such an arrangement 
might be unusual, but according to defen¬ 
dant, who has been believed, the plaintiff 
spent two or three hours on the 25th in try¬ 
ing to adapt the set but defendant was not 
satisfied and rejected them when plaintiff 
persuaded him to give them a trial from 
Saturday to the following Monday. Plain¬ 
tiff himself in his pleading says that deli, 
very of the set is given when the purchaser 
certifies that it is satisfactory and that 
defendant took delivery on the 25th after 
he was satisfied completely with the work¬ 
manship. This last assertion has not been 
believed. 

Plaintiff was certainly inaccurate in 
stating that the set was not returned to 
him by the defendant. It may well be 
that when he gave the teeth on trial for 
two days the plaintiff did not anticipate 
that the defendant would reject them, but 
the question is whether in law he was not 
entitled to do so. According to S. 16 (l), 
Sale of Goods Act, there is an implied con¬ 
dition that the goods should be reasonably 
fit for the particular purpose for which 
they are required. It was found that they 
were not so reasonably fit. The plaintiff had 
an opportunity on the 25th to make them 
fit but had not succeeded. Even if some of 
the defects could have been removed if 
defendant had been more patient and 
allowed plaintiff a further opportunity it 
cannot be said that they could all have 
been put right. The applicant’s offer to 
make a new set confirms this. In law the 
defendant wa^mot ^bligod-to giH*e any more 
opf)Wttfiilties. H is offer to pay 25 per cent, 
compensative'leads‘one’^ink that he 


A. I. R. 

honestly believed the set would never be 
suitable, and it is hardly fair to suggest 
that he merely wanted to go back on his 
bargain. In my opinion, the plaintiff would 
have been well advised to accept the offer 
made to him by the defendant reflecting 
that his failure to give satisfaction in one 
case does not necessarily mean that his 
work as a whole is not up to standard. 
I can find no valid ground for interference 
and dismiss this application. Pleader’s fee 
will be Rs. 30. 

r.m./r.k. Application dismissed. 
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Pandurang Ganpatrao Tidke — 

Defendant — Appellant. 

V, 

Vishwanath Pandurang — 

Plaintiff — Respondent. 

Second Appeal No. 362 of 1936, Decided 
on I5th September 1938, from appellate 
decree of Third Addl. Dist. Judge, Amraoti, 
D/- 23rd March 1936. 

(a) Contract—Right of third party to lue. 

The person beneficially entitled under the agree* 
xnent can sue even though not a party to the 
agreement itself: 32 All ilO (P C), Bel. on. 

[P 21 C 1] 

(b) Evidence Act (1872), S. 92, Proviso 1— 
Illustrations are not exhaustive. 

The niustrations to Proviso 1 to S. 92 are not 
meant to be exhaustive : A 1 R 1917 Cal i86, BeU 
on, [P 22 C 1] 

^ (c) Evidence Act (1872), S. 92. Proviso 1 
<—One party to sale deed showing that he did 
not receive consideration — Other party csui 
show that consideration was paid in full not in 
cash but in kind by proving-^contemporaneous 
oral agreement to that effect. 

If one party to a document shows that he did 
not receive the consideration specified though the 
document recites that he did, the other party can 
show that the consideration was paid in full, not 
in cash, but in kind. The two are ejusdem generis. 
It is true that a contemporaneous oral agr^ment 
to be paid in kind may not be enforceable because 
that would be varying the contract, bat once the 
consideration is actually paid and accepted in kind 
in full discharge of an obligation expressed as pay* 
able in cash, then that can be proved because a 
discharge of the obligation “entitles a party to a 
decree.” It would not matter whether this other 
transaction preceded the written contract or was 
contemporaneous with it or succeeded it. The test is 
whether the consideration is still executory or has 
been executed : A1 R 1921 Nag 51; 30 Mad 831; 
AIR 1914 P C 27; 12 M 1 A 157 (P C); 11 Cal 
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486 (P 0); 18 All 168; AIR 1914 All 298; 3 Bom 
169; 11 Mad 213 and A I R 1926 Mad 35, ReU 
on. [P 22 0 1, 2] 

B. T. Mangalmurti — for Appellant. 

M. B. Kinkhede and A. B. Kulkarni — 

for Respondent. 


Judgment.—The plaintiff sues for pos. 
session on the basis of a sale deed Ex. P-l 
dated 7th January 1931. According to its 
terms the defendant purported to sell to the 
plaintiff the plaint property for a sum of 
Rs. 2000, but possession was not to be 
given till 1st March 1934. Till then the 
defendant was to remain in possession and 
was to take the crops for the intervening 
years 1931-32,1932-33 and 1933-34. When 
the date for delivery of possession arrived, 
the defendant refused to put the plaintiff 
in possession. Hence the suit. The princi¬ 
pal defence to the action, at any rate so far 
as this Court is concerned, is that no part 
of the consideration passed and so the 
defendant states that delivery of possession 
must be made subject to the payment of 
the Rs. 2000 due to him under the deed of 
sale. The plaintiff s reply is that full consi. 
deration passed though not in cash. It 
appears that one Bajirao had sued the 
defendant for possession of the fields now 
in ^ suit and that the claim was compro- 
mised. Under it the defendant was to hand 
over possession to Bajirao at the expiry of 
three years after enjoying the crops for the 
years 1931-32, 1932-33 and 1933-34. Baji. 
too was then indebted to the plaintiff in 
the sum of Rs. 3000. Bajirao therefore 
agreed with the plaintiff to get those fields 
sold to him provided he (the plaintiff) would 
defer taking possession for three years and 
provided the plaintiff would agree to relieve 
Bajirao from Rs. 2000 of his debt. 

At the same time Bajirao agreed with 
the defendant that he would get his suit 
against him dismissed if the defendant 
ypould agree to sell the fields to the plain- 
instead of to him (Bajirao), there being 
the same condition about delivery of pos- 
/three years hence with the defen- 
dants right to- enjoy the crops in the 

defendant 

were bot h/ag re^ble and accordingly Baji- 
rao , gP Jtftini ng a decree for pos¬ 

session (witn c^vvy at the end of three 
^ been entitled to 

tus^: Ina ootnpmi|pl(if allowed his suit to 

to its sim- 
hi ee^nee was 




if you will agree to get your suit against mo dis» 
missed, I will sell these fields to the plaintiff and 
will undertake to deliver possession to him at the 
end of three years. 

Bajirao agreed and got the suit dismissed 
and the defendant duly executed the pro¬ 
mised sale deed. Of course, the negotiations 
were more complicated than this and the 
initiative must have proceeded either from 
Bajirao or the plaintiff but all that is 
irrelevant in considering the validity of the 
contract ; all that we require for that is 
the essence of its terms reduced to a legal 
formula. It will be seen thus that the con¬ 
sideration which the parties valued at Rs. 
2000 moved from Bajirao and that of 
course is permissible under S. 2 (d), Con¬ 
tract Act. Their Lordships of the Privy 
Council have decided that in such cases the 
person beneficially entitled under the agree- 
ment can sue even though not a party to 
the agreement itself ; 32 All 410^ at p. 413. 
The law in India is different from the 
English law on this point and the definition 
of consideration has been drafted accord¬ 
ingly in Sec. 2 (d). But here the sale deed 
was in the plaintiff’s favour and he was a 
consenting party to the agreement. In these 
circumstances it is immaterial whether the 
plaintiff really owed Bajirao Rs. 3000 or 
not. That is a matter between Bajirao and 
himself and his right of suit is unchallenge¬ 
able. As the learned trial Judge remarks 
even if Bajirao owed nothing, it would 
make no difference so long as Bajirao and 
he are both satisfied with the arrangement. 

The contention of the learned counsel for 
the defendant, who is the appellant here, 
is that this amounts to an oral variation of 
the contract and so cannot be proved. He 
relies , on Ss. 91 and 92, Evidence Act. 
There can be no doubt about the two funda¬ 
mental propositions which these Sections 
embody, namely (l) that the terms of a 
contract or disposition of property which 
have been reduced to the form of a docu¬ 
ment can only be proved by tlie docuinenb 
itself unless one of the exceptions specified 
in S. 91, which are not in point here, apply; 
and (2) that once that is done, no oral 
evidence which contradicts or varies the 
document.can be admitted. But these rules 
are subject to exceptions and one of them 
is contained in Proviso 1 to S. 92. It runs 
as follows : _ 

1. Muhammad Khan v. Hasaici Begam, (1910) 
82 All 410=7 I C 287=37 I A 162=7 A L J 
871 (P C). 
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Any fact may be proved which would . , . . 
entitle any person to any decree or order relating 
thereto such as , 

and then a number of Illustrations are 
given. The present case does not fall exactly 
■within the purview of any of the Illustra¬ 
tions, but the wording of the Proviso and 
especially the use of the words *'such as” 
jshow clearly that the Illustrations are not 
meant to be exhaustive, and this was so 
jheld in 20 OWN 1067.^ What is signifi¬ 
cant is that matters relating to considera¬ 
tion have also been expressly included, 
namely the want or^failure of consideration. 
What then does thg.t mean ? At least this : 
that though the document says there was 
consideration and states exactly what it 
was, a party may contradict that and show 
that there was none or that it has failed ; 
that though the document sets forth that 
the consideration has fully passed and 
though a party to the document admit that 
by signing it, nevertheless he can turn 
round afterwards and contradict the docu- 
ment and show that he did not receive a 
pie : Ulus. (i). If then one party to a 
document can show that he did not receive 
the consideration specified though the docu. 
ment recites that he did, 1 can see no reason 
why the other party should not be allowed 
to show that the consideration was paid in 
full, not in cash but in kind. The two are 
ejusdem generis. That fact would, in the 
language of the Proviso, “entitle him to a 
decree or order.” 

It has to be remembered that a person 
is not bound to receive payment in cash 
even though his bond entitles him to it. 
He can, if he so chooses and the other side 
agrees, be paid in kind. A contemporaneous 
oral agreement to be paid in kind may not 
be enforceable because that would be vary¬ 
ing the contract, but once the consideration 
is actually paid and accepted in* kind in 
full discharge of an obligation expressed as 
payable in cash, then that can be proved 
because a discharge of the obligation 
“entitles a party to a decree.” If I may 
express this as a formula, it is this: X sells 
his house to Y for Es. 500 by a written 
and registered sale deed. A contemporaneous 
oral agreement to the effect that X had 
agreed to accept a horse in lieu of the Es. 
500 cannot be proved so long as the consi¬ 
deration remains executory. X cannot be 
compelled to receive the horse. Y cannot 

2. Nadir Chand v. Birondra Nath, (1917) 4 A f R 
Cal 186=87 1 C 126=20 C W N 1067. 


be compelled to deliver it. That is 38 Mad 
514^ at p. 517. But once the horse is deli¬ 
vered by Y and accepted by X in full 
satisfaction of Y's undertaking under the 
agreement to pay Es. 600 to Z, it can be 
proved because that establishes a discharge 
of the obligation which Y owes X and thus 
entitles Z to a decree. It would not matter 
in the view I take whether this other 
transaction preceded the written contract 
or was contemporaneous with it or sue- 
ceeded it. The test is whether the consi- 
deration is still executory or has been 
executed. This was the view in 17 N L B 
111* at p. 113, in 30 Mad 231® at p. 232 
and in 42 Cal 801.® I fully agree. The 
underlying principle has been broadly sta. 
ted by their Lordships of the Privy Council 
in 12 M I A 157’^ at p. 185 : 

The rules of evidence, and the law of estoppel, 
forbid any addition to, or variation from, deeds or 
written contracts. The law however furnishes 
exceptions to its own salutary protection; one of 
which is, when one party, for the advancement of 
justice, is permitted to remove the blind which 
hides the real transaction .... In such cases the 
maxim applies, that a man cannot both affirmand 
disaffirm the same transaction, show its true 
nature for bis own relief, and insist on its apparent 
character to prejudice his adversary. This prineb 
pie, 80 just and reasonable in itself, and often 
expressed in the terms, that you cannot both 
approbate and reprobate the same transaction, has 
been applied by their Lordships in this Committee 
to the consideration of Indian appeals, as one 
applicable also in the Courts of that coimtry, 
which are to administer justice according to equity 
and good conscience. The maxim is founded, not 
so much on any positive law, as on the broad and 
universally applicable principles of justice. 

The principle has also been stated in a 
narrower form, more appropriate to the 
present case, in this way, namely that it 
is open to a party to a transaction to show 
that the true and real consideration was, 
even if that means contradiction, other 
than that stated in the deed: 11 Cal 486® 


8. Adityam Iyer v. Ramakrishna Iyer, (1915) 2 
AIR Mad 868=211 C 458=38 Mad 514=25 
MLJ602. 


4. Sambhu v, Tikaram, (1921) 8 A I R Nag 61= 
69 I 0 240=17 N L R 111. 


6. K. Bapanamma v. K. Kristnamma, (1907) 30 
Mad 231=17 M L J 30. 

6. Mahomed Fusa v. Aghore Kumar Ganguli, 
(1914) 1 A I R P C 27=28 I C 930=42 Cal 
801=42 I A 1 (P C). 


7. Mukhun Lall v. Sree Kisheu Singh, (1867-69) 
12 M I A 157=11 W R 19=2 Beng L R 44= 
2 Suther 190=2 Sar 403=20 E R 299 (P 0). 

8, Lala Himmat Sahai Singh v. Llewhellen. 
(1885) a Cal 486 (P C). 
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«<i p, 490, 18 All 168® at p. 171, 36 All 
-637^® at p. 639, 3 Bom 159^^ at p. 160 and 
11 Mad 213^® at p. 216. In 49 M L J 
414'® at p. 417 the rule was put in still 
another way : 

What the first party tries to prove in suoh a 
4)ase is failure of consideration and that brings it 
viinder Proviso (1) ; the second party can then 
«leaily prove in rebuttal of the first party’s case 
'that there was in truth no failure of considera* 
4ion and for that purpose show what the real 
consideration was. 

But, it does not muoh matter how the 
•rule is viewed. The proposition itself is in 
my opinion beyond doubt. It is significant 
4hat both Ameer Ali and Sarkar reproduce 
ithe rule in the words given by me with¬ 
out comment : see Ameer Ali’s Evidence 
£jdn. 9th, p. 660 and Sarkar’s Evidence, 
Edn. 7, pp. 680 and 681. In 22 All 370'* 
lat pp. 375 and 376, the Judicial Committee 
oUowed a collateral agreement under which 
the purchase price of a sale was to remain 
dn the vendee’s hands to be proved not¬ 
withstanding the fact that the sale deed 
irecited that the consideration of Rs. 30,000 
ihad been fully paid. The decision affords 
yet another illustration of the general rule, 
The appeal is dismissed with costs. 

D.S./r.k. Appeal dismissed. 


‘9. Indarjit v. Lai Ghand, (1896) 18 All 168=1896 
A W N 16. 

10. Ohunni Bibi v. Basantl Bibi, (1914) 1 A IR 
All 298=241 0 661=36 All 687=12 A L J 
969. 

41. Hukumohand v. HiraUl, (1878) 3 Bom 169. 

12. Komara v. Srinivasa, (1888) 11 Mad 213. 

18. Bamaawami Ghettiar v. Lodd Govindoss 
Krishnadoss, (1926) 18 A I K Mad 35=911 G 
612=49 M L J 414. 

14. Sah Lai Ohand v. Indarjit, (1900) 22 All 370= 
27 IA 93=7 Bar 702=4 0 W N 485 (P 0). 
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^amiuith Eajarimal Marwadi — 

Appellant. 

V. 

dkisan Mdrwadi — 



■' i 4 # t. Respondent. 

: , Bwnd 250 of 1936, Decided 

«n let SepteiuKef 1988, from appellate 
^woree ol Sid Addl- pfnf;, Judge, Amraoti, 
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property — Possession of auction^purchaser 
becomes wrongful so far as mesne profits are 
concerned->-Plaintiff is entitled to claim mesne 
profits from him. 

The essence of a claim to mesne profits is the 
wrongful possession of the defendant. Where the 
plaiutifi in a claim suit establishes his title to the 
property claimed by him, the possession of the 
auction-purchaser purchasing the property in exe¬ 
cution of the decree becomes wrongful so far as 
mesne profits are concerned; the plaintiff is there¬ 
fore entitled to claim mesne profits from the 
auction-purchaser. Possession which may be right¬ 
ful for certain limited purposes as against the 
judgment-debtor may be wrongful as against third 
parties, and the mere fact that the possession was 
obtained through the instrumentality of the Courts 
will not avail either the decree-holder or the 
auction-purchaser as against persons who were not 
parties to the decree. The ordinary rule is that an 
owner of property who is wrongfully kept out of 
possession is entitled to mesne profits and however 
rightful the auction-purchaser's possession may be 
as against parties to the suit, if it can avail him 
nothing as against third parties in regard to the 
right to possession, it cannot avail him in respect 
of other matters which directly fiow out of these 
rights : 10 All 166 (P C) ; li Cal 18 (P C) ; 18 
Cal 264 (P C) and 17 Mad 251, Ref.; 27 Cal 951 
(P O) and 21 Cal 142 (P C), ExpL; AX R 1921 
Natj 132 and 18 W B 318, DisHng. (P 25 C 2 ; 

P 26 0 1] 

(b) Civil P. C. (1908), S. 2 (12) — Term 
**wrongful’* is used in special sense — Meaning 
of term explained. 

The term ’‘wrongful" in S. 2 (12) is used in a 
special sense. It does not mean possession which is 
wrongful for all purposes. It only means that the 
person who has no right to possession as against 
the party claiming it, is in wrongful possession as 
against that party for certain purposes including 
mesne profits, but not wrongful for all purposes. 
Thus he is not liable for all losses, which the 
party kept out of possession may have sustained, 
but only for such profits as he actually received or 
which with due diligence he might have received. 

[P 26 0 2] 

(c) Hindu Law — Debts — Father — Decree 
passed agsJnst father in joint Hindu family 

it can be executed against son’s share although 
father is sued in personal capacity. 

Where a decree is passed against the father in a 
joint Hindu family, it can be executed against the 
son’s share in the family, even though the father 
is sued in his personal capacity and not as manager 
or as representing the family : A I R 1934 Nag 
88, Foil. tP 25 C 1] 

(d) Civil P. C. (1908), O. 21, R. 63—Plaintiff 
in claim suit bsising his claim on mortgage dec* 
ree obtainefi against member of joint Hindu 
family, alleging that member was sued in repre* 
seotative capacity—Whether burden of proving 
to, which lies on him, is discharged, when he 
establishes that father and son were joint and 
that suit was agmnst father (Qu<ere), 

■ Where the plaintiff in a claim suit, who bases 
his o^m on a mortgage decree, obtained against a 
member of a joint Hindu &mily alleges that the 
member was sued in a representative capacity as 
manager of the joint family; tiie burden of proving 
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his allegation is primarily on him. But the ques¬ 
tion is whether that burden is discharged the 
moment the plaintiff establishes that the father 
and son were joint and that the suit was against 
the father : 6J A 333 (P C) ; A I R 1935 Nag 24 
and AIR 1034 Nag 88, Ref. [P 24 C 2 ; P 25 C 2] 

(e) Pleadings — Amendment — Limitation — 
Amended plaint filed when suit is barred by 
limitation, merely furnishing particulars and 
introducing no new cause of action — No ques¬ 
tion of limitation arises. 

Where an amended plaint, which is filed at a 
time when the suit is barred by limitation, does 
no more than furnish particulars and intrc^uces 
no new cause of aetion, no question of limitation 
arises. [P 25 C 1, 2] 

J. R. Mudholkar— for Appellant, 

N. T. Mangalraurti— for Respondent. 

Judgment.—This is an appeal by defen¬ 
dant 1 Eamnath. Originally he was defen¬ 
dant 2, but the person who then bgured as 
defendant 1 was struck out during the 
course of the proceedings and Eamnath has 
stepped up into his place in the array of 
defendants and has become defendant 1. The 
suit is a claim suit seeking the usual decla¬ 
ration and is also for possession of two fields, 
Survey Nos. 66 and 129 of Mouza Dahigaon 
and for mesne profits. The plaintiff claims 
to derive his title under a mortgage from 
the following three persons: (l) Bhagwan, 
defendant 2 ; (2) Hari, the father of defen¬ 
dant 3, Nathu, and (3) Ganpat, the husband 
of defendant 4, Saru. (I am giving the 
numbers as they now exist. Originally 
these defendants had different numbers for 
the reasons given above.) This mortgage 
was foreclosed in due course in the plain¬ 
tiff’s favour and he was given possession on 
26th November 1929. Two persons, Bansilal 
and Asaram, who originally figured as defen¬ 
dants 1 and 3 but who were later struck 
out, obtained simple money decrees against 
Bhagwan, Nathu, Saru and Narayan who 
now figure as defendants 2 to 5. They 
attached the properties now in suit in exe¬ 
cution and had them brought to sale. They 
were purchased at the auction by defendant 1 
who, as I have said, is the appellant here, on 
22nd February 1930. The plaintiff objected, 
but his objection was disallowed on 22nd 
March 1930 and so he now brings this 
claim suit. He succeeded in the Courts 

below and so defendant 1 appeals. 

- • . 

The first question raised in appeal relates 
to defendant 5, Narayan’s interest in the 
property. He is a son of defendant 2 Bhag¬ 
wan but was not a party either to the 
mortgage or to the mortgage decree. It is 


urged that since it has not been.shown that 
defendant 2 was sued in a representative- 
capacity, the rights of the son were not 
affected by the mortgage and consequently 
the plaintiff obtained no rights to his inte¬ 
rest in the property. The extent’ of this- 
interest is 1/6 and so it is claimed that the- 
plaintiff’s suit is bound to fail at least to* 
the extent of that share. It is to be observed 
that this plea was not taken by defendant 1 
in either of the lower Courts nor is it 
among the grounds of appeal here. Defen¬ 
dant 5 raised it but made no attempt to- 
substantiate it; in fact the case proceeded 
ex parte against all the defendants after* 
the stage of pleadings. The plaintiff pleaded 
that defendant 2 Bhagwan was described 
as the manager of the family consisting of; 
the mortgagors and Bhagwan’s son Narayan 1 
and that the decree was obtained against I 
him in that capacity. But here again no 
attempt has been made to substantiate this 
plea. Defendant 5 admitted that he was 
joint with his father but denied that the 
father was the manager. He claimed to be 
the manager himself. The question theoi 
resolves itself to this: Where does the bur¬ 
den of proof lie ? It may be conceded at j 
the outset that the suit being a claim suit | 
in which the plaintiff has failed at the; 
objection stage, the primary burden is on 
him. But' the question is whether that 
burden is discharged the moment the plains 
tiff establishes that the father and son 
were joint and that the suit was against 
the father. Their Lordships of the Privy^ 
Council appear to have stated unequivo¬ 
cally in 5 C L R 477^ at p. 479 that that 
is all a creditor need prove. This is what 
they say: 

It appears to their Lordships that, acting on the* 
principle which follows from their finding that 
this family was joint, it must be assumed that 
Mosaheb Pass is sued as a representative of th& 
family, and that it must further be assumed that. 
Nath Daso, in .taking the lease of the mou^ah,. 
here referred to Bamnugger, in respect of whiclx 
the rent was due, must be assumed to have taken 
it on behalf of the family, and that the debt must 

be deemed to be a debt from the family.Their 

Lordships have, therefore, come to the conclusion 
that, although there may have been some irregu¬ 
larity in drawing up these decrees, they are sub¬ 
stantially decrees in respect of a joint debt of the 
family and against the representative of the 
family, and may be properly executed against the 
joint family property. 


1. Bissessur Lall Sahoo v. Luchmessur Singh, 
(1S81) 6 I A 233=6 C L R 477=4 Sar 76=a 
Siither 686 (P C). 
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But I pointed out in 31 N L B 352^ at 
tp. 356 that this appears to conflict with 
jthe ratio decidendi in 30 N L B 248^ and 
^ the question will have to be considered 
‘afresh some day. But, the difficulty dis¬ 
appears in this case because defendant 5 is 
jthe son. Staples A. J. 0. holds in 30 N L B 
248^ that when the decree is against the 
father 

it will be executed against the son's share of the 
family property even though the father is sued in 
his personal capacity and not as manager or as 
representing the family. 


Following that ruling, I hold that defen¬ 
dant 5’s share also passed to the plaintiff 
under his foreclosure decree. The next 
question is about non-joinder. The decree- 
holders Bansilal and Asaram who originally 
figured as defendants 1 and 3 were given 
up by the plaintiff when they stated that 
they claimed no interest in the property 
and so they were discharged. It is argued 
that they were necessary parties and so the 
suit is bad for non-joinder. O. 1, Buie 9, 
Civil P. 0., states that no suit shall be de- 
feated by reason of non-joinder and that 
the Court may in every suit deal with the 
matter in controversy so far as regards the 
rights and interests of the parties actually 
before it. O. 1, B. 13 states that 

all objections to non-joinder must be taken at the 
earliest possible opportunity and in all cases 
where issues are settled, at or before such settle- 
xnent, unless the ground of objection has subse¬ 
quently arisen, and any such objection not so 
taken shall be deemed to have been waived. 


The earliest possible opportunity was or 
Slst September 1931 when these persons 
were discharged. The latest time for objec. 
tions was on 29th April 1932 when tht 
WBues were settled. As a matter of fact, the 
question was again raised on 24th Octobei 
1933 and even then no objection was taken 
It is clear then that this objection must 
fail. Another objection is on the score ol 
limitation. An amended plaint was filed 
on^Oth July'1931 at a time when the suit 
Wfis barred by limitation and it is argued 
Vitl^ suit must date from the filing ol 
^ pUiXnt. A perusal of the two plaints 
however-will show that the amended plain! 
does no more than furnish particulars. If 
introduces no sew cause of action. The 
idment ought really to have been made 
e original p laint itoo lf or alternative^ 




a. Madbodas v. Gang*^ 11936) 22 A IR Nag 
M=16d I 0 388=s8i^I,B 862. 

^vBbagwan v. RamdayaT, (1%|) 21 A IR Nag 

88=148 1 0 768=80 N BB248. 


furnished separately as particulars. Nof 
question of limitation therefore arises. 

The real question for decision is whether 
the plaintiff is entitled to mesne profits. 
Defendant 1 contends that he took posses¬ 
sion under the process of the Civil Courts : 
that he did nothing to initiate the proceed¬ 
ings: and that he purchased in good faith. 
Therefore he contends that liis possession 
was not wrongful, at any rate till it was 
declared to be so by a Court of competent 
jurisdiction. There can be no doubt that 
the essence of a claim to mesne profits is 
the wrongful possession of the defendant. 
It is not necessary to travel beyond the 
definition in S. 2 (12), Civil P. C.,to deter¬ 
mine that. Therefore, what we have to see 
is whether the possession of an auction 
purchaser is wrongful. I do not see what 
else it can be, for, otherwise the plaintiff 
would have no right to immediate posses¬ 
sion. But it is argued, their Lordships of 
the Privy Council have decided in 27 Cal 
961* at p. 967 that mesne profits are “in 
the nature of damages which the Court 
may mould according to the nature of the 
case,” and in another case, 21 Cal 142^* at 
p. 148, their Lordships laid great stress 
upon the question of good faith and based 
their decision upon justice, equity and good 
conscience. They also held that the plain- 
tiff who was in possession under a decree 
of the Court was in rightful possession so 
long as the decree stood. Therefore, it is 
urged the matter is concluded. But their 
Lordships also pointed out that as he had 
been wrongfully obstructed the balance of 
accounts was against him. In those cir¬ 
cumstances their Lordships held that since 
there was no rule to prevent the plaintiff’ 
from recovering the loss he had suffered, 
the rules of justice, equity and good con¬ 
science should apply. But they also made 
it clear that though the plaintiff’s posses¬ 
sion was rightful in one sense of the term 
it was wrongful so far as mesne profits 
were concerned. It is true, they were not 
deciding this question there, and it is 
equally true that the plaintiff had conceded 
his liability to account but their Lordships’ 
observations cannot be altogether ignored. 
Then again it must be remembered that 


4. Grish Ohunder Lahiri v. Bbo&hi Sbikhareswar 

Roy, (1900) 27 Cal 951 = 27 I A 110 = 7 Sar 
687=4 C W N 681 (P C). 

5. Dakbina Mohan Roy v. Saroda Mohan Roy» 

(1894) 21 Cal 142=201A 160=6 Sar 866 (PC). 
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those observations were made with refer¬ 
ence to parties to the suit. The contest 
there was between the same set of parties 
in both suits. The situation changes the 
moment the rights of strangers intervene. 
Possession which may be rightful for cer¬ 
tain limited purposes as against the judg¬ 
ment-debtor may be wrongful as against 
third parties, and the mere fact that the 
possession was obtained through the instru¬ 
mentality of the Courts will not avail 
either the decree.holder or the auction, 
^purchaser as against persons who were not 
parties to the decree. 

This clear cut distinction between parties 
and strangers is seen in an extreme form in 
the case of stranger auction-purchasers. 
Even if the decree under which the sale 
was held is afterwards reversed, the title of 
a stranger auction-purchaser is not affected 
as against a party to the suit : see 10 All 
166® at page 172 and 14 Cal 18^ at p. 25. 
But it avails him nothing as against per¬ 
sons who are not parties to the suit. So 
far as they are concerned, the ruleof caveat- 
emptor applies and so the auction.purcha¬ 
ser, even though a stranger to the decree 
under which he purchased, would have 
to yield up possession to the true owner 
provided he also was not a party to the 
decree : see 18 Cal 164.® That being so, I 
cannot see how the rule about mesne pro¬ 
fits can be any different. The ordinary rule 
is that an owner of property who is wrong¬ 
fully kept out of possession is entitled 
to mesne profits and however rightful the 
auction-purchaser’s possession may be as 
against parties to the suit, if it can avail 
.him nothing as against third parties in 
regard to the right to possession, I do not 
jsee how it can avail him in respect of other 
matters w'hich directly flow out of those 
rights. 

In 17 Mad 251,® a purchaser who entered 
into possession on the strength of a sale 
under the Madras Eecovery Act of 1864 
was held to be in rightful possession until 
the decree was set aside but was neverthe¬ 
less held to be accountable for mesne profits 

6. Zain-ul-Abdin Khan v. Muhammad Asghar All 

Khan, (1888) 10 All 166 = 15 I A IQ = 6 Sar 

1Q9(PC). 

7. Bewa Mahton v. Bamkishen Singh, (1867) 14 

Cal 18=13 I A 106=4 Sar 746 (P C). 

8. Umes Chunder Sircar v. Zahur Fatima, (1891) 

18 Cal 164=17 I A 201=5 Sar 507 (P C). 

9. Perumal Ud.ayar v. Krishnama Chettiyar, 

(1894) 17 Mad 251. 
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for the entire period of occupation. Here 
again the use of the words rightful and 
wrongful require explanation. The truth of 
the matter is that the word wrongful in 
S. 2(12), Civil P. 0., is used in a special 
sense. It does not mean possession which 
is wrongful for all purposes. It only means 
that the person who has no right to posses- 
sion as against the party claiming it is in 
wrongful possession as against that party 
for certain purposes including mesne profits 
but not wrongful for all purposes. Thus he 
is not liable for all losses which the party 
kept out of possession may have sustained 
but only for such profits as he actually 
received or which with due diligence he 
might have received. 

As regards the rulings cited, AIR 1921 
Nag 132^® related to a case of a purchaser 
from a Hindu widow with a limited estate. 
There is of course no difficulty there be¬ 
cause the purchaser has a title good against 
all the world including the reversioner up 
till the moment the reversioner chooses to 
set aside the alienation. Possession of that 
kind is of course not wrongful. In 18 W R 
318^^ the defendant was prevented by vir- 
tue of a decree obtained by the plaintiff 
himself from realizing the profits and it 
was held that that did not give rise to the 
right because the wrongful possession con¬ 
templated in cases of mesne profits means 
a possession in which the party has power 
and control over the property. I need not 
refer to the other rulings cited, nor need I 
say much about the passages cited in 
Mayne on Damages, Edn. 10, p. 434. The 
position contemplated there is much the 
same, having regard to the differences be¬ 
tween the Hindu and the English law, as 
the position in A I R 1921 Nag 132,^® re¬ 
ferred to above. It is not in point here. 
The appeal fails and is dismissed with costs. 

b.m./r.k. Appeal dismissed, 

10. Maioti V. Abhiman, (1921) 8 A 1B Nag 132= 

611C 543. 

11. Bam Pershad Dass ▼. Shah Wajld Ali, (1872) 

18 W R 318. 
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Stone 0, J. and Clarke J, 


Oulam Husain and another—Plaintiffs 

— Appellants. 


V. 

Mir Jakirali and another—Defendants 

— Respondents. 

First Appeal No. 119 of 1936, Decided 
oh 5th September 1938, from decree of 
Addl. Disb. Judge, Raipur, D/- 6-8-1935. 

(a) Mahomedan Law—Minor — Guardian — 
De facto guardian cannot alienate minor** im¬ 
movable property without Court's permission. 

A de faobo guardian has no power to transfer 
any right or interest in the immovable property of 
ithe minor. Such a transfer is not merely voidable 
hut void and cannot be ratified. If the de facto 
guardian thinks that alienation of property is 
necessary for the wants of the minor he has to 
get the permission of the Court for the aliena¬ 
tion \A1R 1918 P 0 11, BxpL: AIR 1932 P C 
76 ; 34 All 213; AIR 1936 All 637 and A I B 
2937 Pesh 74, Ref.; AIR 1932 Bom 23, Dissent. 

[P 27 C 2; P 28 C 2; P 29 C 2] 

(b) Contract Act (1872), S. 65 — Transfer 
void under law — Suit to recover consideration 
-^Time runs from date of agreement. 

When a transfer is void owing to a provision of 
ilaw, BO that a cause of action to recover the con¬ 
sideration under S. 65, Contract Act, arises, time 
runs, in the absence of special circumstances, from 
the data of the agreement : A I B 1923 P 0 189 
<ind AIR 1933 P C 63, Bel. on; AIR 1922 P C 
403 and 30 Cal 639 (P G), Ref. [P 31 0 1) 

Fida Husain — for Appellants. 

J. Sen — for Respondent 2. 


Judgment. — This is an appeal by the 
plaintiffs who have brought against two de¬ 
fendants a suit on a mortgage which suit 
has been dismissed. The circumstances are 
yery hard for the plaintiffs. The difficulty 
in their way is a legal difficulty. There is 
no question of their good faith. There is no 
dispute about the consideration. The mort¬ 
gage in question is attacked because it was 
made by a lady, the mother of defendant 1, 
gr Mahomedan, purporting to act as guardian 
lor defendant 1, then a minor. It is said 
she had no power to bind the estate. 
oixQumstances of the loan are said to 
iW^fpllowa: 

,, J^iQt .l Jakirali. is the son of one 
I question was raised as to 
wh^er-he la Intimate or illegitimate and 
that dep^a^^^poa whether Rehmat Bi 
was the wife br the mistress of Abbas Ali. 
Thafcr question-wttdraiHed by defendant 2, 




Mt; 

Ali. a suit for 






iomnent of^shares 
^ Ali. Glearh 
^^uch larger il 


Jakirali was not a shareholder, i. o. ille¬ 
gitimate. So it was part of her case that 
she was entitled to a largo share because 
Jakirali was entitled to no share. His 
mother in that case acted as his guardian 
ad litem and, as it is alleged in this case, 
in order to obtain money to fight that case, 
borrowed money on the suit mortgage. It 
should be made clear that she was guardian 
ad litem appointed by the Court but that 
she did not, as she could have done and 
should have done, apply to the Court as 
guardian ad litem for the leave of the Court 
to alienate part of the property of the minor 
for the purpose of obtaining the necessary 
finances proper to conduct the litigation. 
Had that been done, doubtless, different 
considerations would have arisen to those 
pertinent to this case. Instead of acting as 
guardian ad litem she, as guardian de facto, 
made this mortgage. Before us there has 
been no dispute as to the wide difference 
that exists in Mahomedan law between the 
powers of a de jure and a de facto guardian. 
It is not disputed that she executed this 
mortgage acting as a de facto guardian. 
Nor is it contested by Mr. Fida Hussain 
before us that the powers of a de facto 
guardian with regard to the alienation of 
immovable property are different from, and 
less than, the powers of a de jure guardian. 
But he argues, on the authority in 45 Cal 
878^ at p. 897 that the matter is expressed 
too broadly when it is said, as it is said in 
the late Sir Dinshah Mulla’s work on the 
Principles of Mahomedan Law (Edn. 11), 
para. 265, that 

a de facto guardian has no power to transfer any 
right or interest in the immovable property of the 
minor. Such a transfer is not merely voidable 
but void. 

He says that that proposition is wrong 
in both its branches : it is too wide in its 
first branch because in certain cases a de 
facto guardian has power to alienate or 
encumber; it is wrong in its second part 
because such an act is not void but void¬ 
able. The latter is important here because 
there is some evidence of ratification by 
defendant 1, the minor, after he came of 
age. That cribicizm of a broad proposition 
on the alienation of immovable property 
by the de facto guardian of a Mahomedan 
minor is founded upon one of the Mahome¬ 
dan books of authority known as the 
Hedaya. The passage that is relied on is to 
be found quoted in 45 Cal 878' at p. 895. 

I. Xmambandi v. Mutsaddi, (1918) 6 A I B P G 
11=47 I 0 518=45 Cal 878=451 A 78 (P C)* 
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The argument runs as follows. Admittedly 
a de facto guardian has only a limited 
power of alienation. This power of aliena¬ 
tion only arises in certain circumstances. 
For the purpose of this case one looks at 
the second proposition from the Hedaya 
cited in 45 Cal 878^ at p. 895 and one 
finds that even a de facto guardian has 
power to alienate where it is necessary to 
do so owing to the wants of an infant. 
There is no difference—if the wants of the 
infant demand the alienation—between the 
alienation of immovable property and move- 
able. Here the want of the infant was of a 
nature within the principle contained in 
that proposition. His whole estate was 
being challenged, nay even his status was 
being attacked. He ran the risk of leaving 
the Court a bastard without property. To 
save him from that fate it was necessary 
to defend the case. To enable that to be 
done, it was imperative to raise money. 
Thus, here you have got a case where, in 
order to save the whole estate of the minor, 
money must be obtained and therefore the 
second proposition applies and therefore 
one is within the narrow range of cases 
where even a de facto guardian can raise 
money by alienating not merely moveable 
but also immovable property. 

As we read 45 Cal 878^ at pp. 896 to 
898, their Lordships considered the pro¬ 
position referred to from the Hedaya and 
sharply distinguished between the aliena¬ 
tion of moveables and immovables. The 
main paragraph on page 896 referring to 
the second proposition ends up with the 
observation : 

Under such circumstances, power is given to the 
lawful guardian to incur debts or to raise money 
on the pledge of the minor’s goods and chattels 
.... and this power, in the absence of a de jure 
guardian, the law extends to the person who hap¬ 
pens to have charge of the child and of the child’s 
property, though not a constituted or authorized 
guardian. 

Then they observe : 

There is no reference to the pledge or sale^ of 
immovable property, as the power of dealing with 
that class of property is confined to the de jure 
guardians. 

We apprehend that what their Lord- 
ships were saying is this: that even in the 
cases which we have been examining and 
which are mentioned in the Hedaya (pro¬ 
position 2) so far as immovable property is 
concerned the de facto guardian has no 
power of alienation though even a de facto 
guardian in such a case may pledge or sell 
the minor’s goods or chattels. That is how 


V. Mir Jakirali A. I. R, 

we read the Privy Council decision on thi» 
point and that being our conclusion it directly 
follows that we are in agreement with the 
way the matter is expressed in Mulla’sPrin-i 
ciples of Hahomedan law. We desire to add i 
however that it is manifest that cases could | 
arise when for the mere sustenance of a 
Mahomedan minor it would be necessary 
to sell his land and we apprehend that this 
practical difficulty is overcome by the fact 
that a de facto guardian has power in such 
circumstances to sell the land with the 
authority of the Court. It is only necessary 
to go to the Court and get authority and i 
then the matter falls within para. 264 of ' 
Mulla. In this case there really is no prac¬ 
tical difficulty because here the mother 
was guardian ad litem and had only to- 
apply to the Court for leave to realize tO' 
make the resulting alienation perfectly 
good. 7 Luck 1,^ another decision of the 
Privy Council, is distinguishable on its facts 
from the present, but so far as it goes it is- 
in the same direction. 

The next major point is whether Bx. 
P.2, which purports to be a ratification of 
this transaction by defendant 1 when be¬ 
came of age, is effective for any purpose- 
As a transfer, it has no effect not bein^ 
registered. It is necessary to link it up- 
with the original mortgage, Ex. P-1, by 
ratification in order to give it any effect. 
Their Lordships of the Privy Council in 45' 
Cal 878^at page 897 have, in our opinion^ 
made the matter quite clear at page 901,- 
They had been considering whether a trans¬ 
action such as the present by a guardian 
de facto is void or voidable, suspended or 
dependent, and they expressed the view 
that the word “suspended” as used by 
Mr. Baillie in his Mahomedan Law of Sale 
really means dependent upon ratification, 
but they observe that the question of rati¬ 
fication is only applicable where you are 
dealing with an act done on behalf of 
another who is an adult, i. e. sui juris, and 
capable of himself acting. In such a case as 
that the person sui juris can ratify the act 
of the person purporting to act as his agent,, 
whereas if he is not an adult, not sui juris, 
there is no question of agency and there 
can be no question of ratification. They 
observe: 

The Hanafi doctrine about fazuli sales appears, 
clearly to be based on the analogy of an agent who 

2. Mohammad Biaz Husain v. Mohammad Ifti' 
khar Hussain, (1932) 19 A I R P C 76 = 136 
I C 97=7 Luck 1=59 I A 92 (P C). 
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«ots in a pavUoular matter without authority, but 
whose act is subsoq^uently adopted or ratified by 
the 'principal which has the effect of validating it 
irom its inception. The idea of agency in relation 
to an infant is as foreign, their Lordships conceive, 
to Mahomedan law as to every other system. 

This was relied on by a Full Bench of 
the Allahabad High Court in TL R (1937) 

All 196,^ where the conclusion was arrived 
at that a transaction of this kind is void 
ab initio, but we would prefer to put it in 
the way that their Lordships of the Privy 
Council put it though it may well be that 
the practical effect in the case of infants is 
the same. Reliance is placed by counsel for 
the appellants on a passage in the judgment 
reported in 33 Bom L R 603* at the bottom 
of p. 606 and the top of p. 607. With res¬ 
pect, we are unable to agree with the view 
there expressed that a transaction of this 
kind might be justiffed by cases of extreme 
necessity. We do not read the Privy Coun¬ 
cil decision in 45 Cal 878^ at p. 897 as 
expressing that view, though their Lord, 
ships do say that so far as moveable pro. 
perty is concerned, alienation could be 
justified in the case of the necessity referred 
to in the Hedaya. As regards the case 
referred to in A I R 1937 Pesh 74^ and 


relied on by counsel for the appellants, that 
is a decision to the effect, relying upon two 
Privy Council decisions, 34 All 213® and 
45 Cal 878,^ that a transfer made by a de 
facto guardian of a Mahomedan minor is 
not wholly void because it is the minor who 
can avoid it. In 34 All 213® their Lordships 
held that a mortgage by a de facto guar, 
diap was, under Mahomedan law, in pre- 
clsely the same case as a mortgage by a 
totally unauthorized person. Their Lord- 
ships in 45 Cal 878^ indicate a sort of case 
where the act of the mother might nob be 


without effect, for example, if beliefing she 
is vested with authority as her husband’s 
executrix she alienates not as guardian de 
facto but as executrix and the purchaser is 
let into i>o8se88ion and the minor when he 
^mes of age does not deny the authority, 
tbe|^ in such a case the alienation would be 

8’’^! ^to V. Beoti Kuer, (1936) 23 A I R All 

61=1 L R (1987) All 196=1936 

4. (1982) 19 A IRBom 23 

=i54jrp"|y^^:Bom l r 603, 

6. Jmhit Singh Saran Singh v. 

^ 24 A I R Pesh 74 

Dln v. ^^TwflflHriftini) 84 All 213= 
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effective. But we apprehend that that turns 
on the fact that the motlier is not purport¬ 
ing to act as a guardian de facto, nor as a 
guardian at all, but as an executrix. Such 
a case would not be helpful in determining 
what the position is when she purports to 
act as a guardian and it turns out that she 
is merely a guardian de facto. In 34 All 
213® it was indicated that acquiescence or 
an act working an estoppel miglit prevent 
the minor from taking up the position that 
the act was by an unauthorized person bub 
that in the case there under consideration 
he was not estopped and was not debarred 
from redeeming, apparently no question of 
avoiding the mortgage arose. It follows from 
the above, in our opinion, that the trans¬ 
action could not be ratified, that Ex. P.2 
has no effect and, accordingly, that the 
mortgage is not binding on defendant 1. 

Next it is said that although this be so, 
the plaintiffs have an equity against defen. 
dant 2 to get a money decree on the ground 
of total failure of consideration. Apart from 
the difficulties which we later examine 
when considering defendant I's position, 
there is a fatal and simple difficulty in the 
way of any such relief against defendant 2. 
Defendant 2, though she happens to be the 
aunt of defendant 1, is at the present 
moment the owner of this property not 
because she is his aunt, not because she is 
in any way connected by relationship but 
because defendant 1 having been sued and 
a decree having been given against him in a 
money suit this particular item of property 
in execution of that decree was brought 
to sale and bought by defendant 2, The 
learned Judge, in our opinion, is wrong 
when he says in para. 14 of his judgment 
that defendant 2 represents defendant 1. 
She in no way represents defendant 1. Her 
title is entirely distinct from that of defen¬ 
dant 1 except that she is a purchaser from 
him. Although defendant 1 or rather his 
guardian de facto may have received from 
the plaintiffs money and the plaintiffs have 
got in return for those moneys no security, 
that does not in any way work an equity 
against defendant 2, a purchaser at court 
auction. Incidentally, we observe that she 
is the person to fight whom the money was 
borrowed. Therefore we are unable to give 
the plaintiffs any relief as against defen. 
dant 2. Whether such a relief can be given 
against defendant 1 we consider later. 

There remains another point. It is said 
that Rehmat Bi being the wife of Abbas 
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Ali was entitled to a widow’s share when 
Abbas Ali died. In point of fact although 
she was the guardian ad litem in the litiga¬ 
tion launched by Sugrabi against Jakirali 
and his grandmother Asabi, she did not make 
any claim to any share and accordingly the 
estate was parcelled out between Jakirali, 
Sugrabi and Asabi. Now it is said that in 
truth Eehmat Bi was entitled to Re. 0-1-8^ 
share and if this mortgage fails against the 
minor it should at least succeed against the 
person who purported to make it. That 
argument is founded on the wording of the 
mortgage, Ex. P-l. It is founded upon that 
part of the mortgage relating to the pro¬ 
perty alienated which is stated to be Rupee 
0-8-4 share in the estate. In point of fact 
we are told the minor’s share, according to 
Mahomedan law, is Re. 0-6.3i. The posi¬ 
tion after the suit brought by Sugrabi was 
as follows : There were three persons 
amongst whom the estate was divided, 
Sugrabi, Asabi and Jakirali. Sugrabi got 
Re. 0-4-8, Asabi Re. 0-2-8 leaving Re. 0-8-8 
to Jakirali. In point of fact this mortgage 
is dealing with Re. 0-8-4, but it is said that 
Re. 0-8-8 was not Jakirali’s proper share 
because Rahmat Bi was entitled to a share 
and she was entitled to Re. 0.1-8i and 
Jakirali was entitled to Re. 0-6-3f which 
totals Re. 0-8-0 and not Re. 0-8-8. We 
have not pursued the eight pies to find out 
what becomes of that. 

In our opinion, for the present argument 
to succeed, it would be necessary to infer 
from the fact that the mortgage purported to 
be for Re. 0-8-4 share, which was more than 
Jakirali's proper share, that Rahmat Bi 
must have been also mortgaging her own 
share. In other words, one would have to 
read into this mortgage an implied term, 
the implied term being that the mother 
was mortgaging her own interest. Such an 
implied term, in our opinion, is impossible 
where there is an express term which 
denies it. There is an express term. In fact 
the whole tenor of the mortgage, the langu¬ 
age used, the fact that the verbs used are 
masculine and singular show that the mort¬ 
gagor was the minor son and that what was 
being mortgaged was his share. The fact 
that that share was over-stated, at a time, 
it may be observed, when Sugrabi’s right to 
a share was being challenged, does not 
make it possible,. in face of the express 
words of the document, to say that the 
guardian was not mortgaging as a guardian 
solely but partly personally and was not 


mortgaging her minor son’s property only 
but she was also mortgaging some of her 
own property. Therefore this point also, in 
our opinion, fails. The result is that with 
some regret, because unquestionably the 
plaintiffs have suffered the loss of their 
money through perhaps no fault of their 
own, the appeal fails as against defendant 2. 

We are asked to give, in any event, a 
personal decree against defendant 1 to the 
extent of the money advanced, this relief 
being sought either because there has been 
an advance of money on a total failure of 
consideration or on equitable grounds. This 
alternative claim has not been argued by 
counsel for the appellants at any length 
possibly because owing to the present cir¬ 
cumstances of defendant 1 any decree given 
against him would be infructuous. But we 
have had the advantage of the valuable 
• argument from Mr. Sen as amicus curiae, 
defendant 1 not being represented before 
us, and in our opinion that argument shows 
that this is not a case in which any such 
decree can be given. At p. 549 of 30 Gal 
539^ their Lordships of the Privy Council 
cite with approval an observation of Eomer 
L. J. at page 13 of (1902) 1 Oh 1® {see on 
appeal (1903) A C 6® to the following 
effect: 

The short answer is that a Court of equity can¬ 
not say that it is equitable to compel a person to 
pay any moneys in respect of a transaction which, 
as against that person, the Legislaturehas declared 
to be void. 

That was a case of a contract purporting 
to be made on behalf of an infant. It was 
not a case under the Mahomedan law and 
it does not raise the nice distinction which 
might posssibly apply here between a void 
contract and a contract made by a person 
not authorized to act. But we think the 
same considerations apply to this case as to 
that. 

It was indicated in argument before us 
that the only possible grounds under which 
money could be ordered to be returned 
would be under S. 65 or S. 68, Contract Act, 
or S. 38 or S. 41, S^ific Relief Act. As to 
the latter two Sections the return would 
only be ordered as a term imposed upon a 
person seeking equitable relief. But here 

7. Mohori Bibee v. Dhannodas Ghose, (1903) 80 
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there is no question of a person seeking 
equitable relief. This is not a oase in which 
defendant 1 is seeking the cancellation of 
the mortgage but a oase in which the mort. 
gagees are seeking to enforce a mortgage. 
As to S. 68, Contract Act, assuming that 
the loan was used for the infant’s neces¬ 
saries (and there is a finding to the con¬ 
trary) the proper remedy would be to sue 
for the return of the money under the 


powers conferred by S. 68, Contract Act. 
The time for doing that would be within 
three* years of the advance. The advance 
was in 1918 and this suit is in 1933. As to 
S. 65, Contract Act, and generally, we have 
considered whether it would be possible to 
regard this as a case falling within the 
observations in 45 All 179.^® That was a 
case where it was not known until the re¬ 
sult of certain litigation was ascertained 
(to which the purchaser was not a party) 
whether the vendor had or had not title. 
It then appeared, as a result of that litiga¬ 
tion, that the vendor had no title and the 
Judicial Committee in a suit claiming alter, 
natively the return of the money paid by 
way of price held that limitation dated from 
the date it was known that title was defec¬ 
tive, not from the date the money was paid. 
But, in our opinion, that mode of approach 
fails in consequence of the decisions of the 
Judicial Committee in 50 Cal 929^^ and 54 
All 1067^^ to the effect that when a trans¬ 
fer is void owing to a provision of law, so 
that a cause of action to recover the consi¬ 
deration under B. 65, Contract Act, arises, 
time runs, in the absence of special circum¬ 
stances, from the date of the agreement. 
At the date of the agreement the parties 
thereto presumably knew the Mahomedan 
law, knew that bis mother was incapable of 
making an effective mortgage on behalf of 
her minor son and must be deemed in law 
to have known that they were advancing 
th^r money without any effective security. 
They accordingly should have sued within 
t^ee years from the date of the advance, 
cases together with 30 Cal 539^^ 
to make it now impossible to 
J**£y™»ual decree against defendant 1 
based eitoOT 6n equitable grounds or on the 

Bahadur Singh. (1922) 
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view that he has received for his necessities 
a certain sum of money. The result, is the 
appeal is dismissed with costs. 

N.S./r.K. Appeal dismissed. 
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Gruer J. 

Suwalal Vemichand — Plaintiff — 

Applicant, 

v. 

Fazle Hussain JRajabali Bolira and 
another — Defendants — Opposite 

Party, 

Civil Eevn. No. 847 of 1937, Decided on 
19th October 1938, 

(a) Partnership Act (1932), Ss. 22 and 25 — - 
Surety executed by partner held on behalf of 
firm and hence binding on other partners. 

A managing partner of a firm gave surety, and 
the letter under which the surety was given read 
as follows: “Please accept the salutations of Rajah 
All Muhammadali. This is to write to you that 
please keep a khata of the goods of Rupees 200, in 
words two hundred rupees, of Adam Ali Nazar 
Ali of mouza Sirpur. The responsibility for Rs. 200 
is ours. Sambat 1986, miti Kartak Sudi 3, 
Thursday, dated 15th November 1928. Rajab Ali 
Muhammad Ali by the pen of Fajli Hussain*’ : 

Held that the executant clearly purported to 
act on behalf of the firm. The act had been done 
so as to bind the firm in the manner mentioned 
in Sec. 22, Partnership Act. The other partners 
were therefore liable under Sec. 25 of the Act. 

[P 32 0 1] 

(b) Surety—Continuing guarantee for limited 
amount for supply of goods on credit — Goods 
worth more than amount mentioned in bond 
supplied on credit Surety is liable to extent 
mentioned in bond. 

Where a surety has given a continuing guar¬ 
antee for a limited amount for the supply of goods 
on credit to the principal debtor it does not prohi¬ 
bit the advancing of goods beyond that sum and 
if the goods are supplied to the debtor exceeding 
that amount the surety would not be discharged 
but would be liable to the extent mentioned in the 
bond : AI R 1937 Mad 330, Bel. on. [P 32 0 1] 

^ (c) Surety — Continuing guarantee — Ac¬ 
knowledgment by principal debtor does not 
save limitation against surety. 

An acknowledgment by the principal debtor 
does not save limitation against the surety, unless 
it is shown that the latter allowed himself to be 
represented by the person who made the payment. 
This principle will apply to the continuing guar¬ 
antee also : 98 Bom 948 ; A I B 1994 Nag 411 f 
AI R1917 Mad 895 and AIR 1931 Lah 691, 
Applied; 14MIA 86 (PC), Dieting. [P 82 C 2] 

E, N. Padhye — for Applicant. 

N. T. Mangalmurti — 

for Opposite Party, 

Order* — Two points emerge in this 
application. The first is, whether the surety 
given by non-applicant 1, Pajli Hussain, is 
binding against his partner Hasanali in the 
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firm of Raiabali Muhammadali, and the 
second is ^vhether the acknowledgment 
(kabuli hisab) dated 18th June 1933 which 
kept the debt alive against the principal 
debtor does so against the surety. The first 
point is not difficult to answer. Ex. P.3, 
the letter under which the surety was 
given, clearly purports to be on behalf of 
the firm. It reads as follows: 

Please accept the salutations of Rajab Ali 
■Muhammadali. This is to write to you that please 
keep a khata of the goods of Rs. 200, in words two 
hundred rupees, of Adam Ali Nazar Ali of Mauza 
Sirpur. The responsibility for Rs. 200 is ours, 
Sambat 1985, miti Knrtak Sudi 3. Thursday, 
dated 15th November 1928. Rajab Ali Muhammad 
Ali by the pen of Fajli Hussain, 

The executant clearly purports to act on 
behalf of the firm. He is said to be the 
managing partner. The act has been done 
so as to bind the firm in the manner men¬ 
tioned in S. 22, Partnership Act. The other 
partners are therefore liable under S. 25 of 
the Act. On the second point the plea is first 
taken that the undertaking in Ex. P-3 
ceased to be binding as soon as goods more 
than Rs. 200 in value were given on credit. 
There is no suggestion of such a plea on the 
record. Fajli Hussain himself does not sug. 
gest such an interpretation of the surety- 
ship, either in his pleadings or in the 
witness-box. The letter is of course not 
artistically worded, but it seems to give a 
continuing guarantee for a limited amount 
of Rs. 200. It does not prohibit the advanc¬ 
ing of goods beyond that amount. The posi- 
tion is similar to what it was in A I R 
1937 Mad 360^ and the result would be 
that the surety would be liable to the 
extent mentioned in the bond. 

The main point is the effect of the 
acknowledgment. It is admitted that but 
for this acknowledgment the debt in suit 
would have been time-barred. There is good 
authority for holding that a payment by a 
principal debtor does not give a fresh start- 
ing point against the surety: 28 Bom 248,* 
AIR 1924 Nag 411* and 32 IC 608,-* The 
.same reasoning would apply to an acknow- 
iledgment and it was held in 13 Lah 240* 

1. Hajee Moosa v. Abdul Kareem, (1937) 24 A IB 

Mad 360=167 I 0 1006=(1937) 1 M L J 143. 
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Bom L R 1020. 

8. Abde Ali v. Askaran, (1924) HAIR Nag 411 
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that an acknowledgment by the principal 
debtor does not save limitation against the 
surety, unless it is shown that the latter 
allowed himself to be represented by the 
person who made the payment. These cases 
may not refer to continuing guarantees, but 
does that alter the position? The learned 
counsel for the applicant maintains that 
when such a guarantee extending to a 
series of transactions is given, no question 
of limitation arises so far as the surety is 
concerned. He even goes to the length o! 
saying that even if the creditor bad allowed 
the items to become finally barred against 
himself the surety would still be liable. 
He says that as the debt has been kept in 
time by virtue of the acknowledgment it 
cannot be said to be not due against the 
principal debtor. 

According to Sec. 128, Contract Act, the 
liability of the surety is co-extensive with 
that of the principal debtor, but this im. 
plies that the liability of the surety must 
not be extended to his detriment. Now if 
the debtor and the creditor had not agreed 
between themselves to take this acknow¬ 
ledgment the debt would have been time- 
barred and the surety would have been 
released. I cannot accede to the proposition 
that the surety could be called on to pay a 
time-barred debt. The surety was entitled 
to expect that the creditor would recover 
payment within time and not that he 
should be called upon to make good items 
taken years previously. I find that the 
principle in the above cases will apply to 
the continuing guarantee also. Counsel 
refers me to 14 M I A 86,® but that case is 
distinguishable as it dealt with a “contract 
of indemnity” (see S. 124, Contract Act) 
there being surety bonds against embezzle¬ 
ment which were renewed at different 
periods. These bonds remained in force and 
were not given up and further they were 
in favour of Government; so no question 
of limitation was raised. I hold then that 
the lower Court was correct in saying that 
the acknowledgment did not save limita- 
tion against defendant 3 or defendant 4. 
The application is dismissed with costs. 
Counsel’s fee Rs. 20. 


D.s./b.k. Application dismissed. 
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Stone 0. J. and Clarke J. 

Oaramlal Punaji Lodhi — 

Defendant No. 2 — Appellant. 

Tularam Amritlal Lodhi — 

Plaintiff — Eeapondent. 


Second Appeal No. 478 of 1935. Decided 
on 16th August 1938, from appellate decree 
of Dist. Judge, Ohindwara, D/- 2nd July 
1935. 

Hindu Law—Minor and guardian—Guardian 
•as manager can bind minor’s estate—Where 
-guardian is not msmager, minor is not liable for 
■debts contracted by guardian. 

A guardian as manager can in a proper case 
'bind, charge, incumber and/or alienate the estate, 
but the estate cannot be reached simply because 
lihe guardian purports to bind the minor because it 
is as manager that he binds the estate. If the 
estate is to be bound there must be something 
which causes the estate to be bound, generally 
there must be some document binding the estate 
though sometimes the estate may be reached 
'because it has been enriched as a consequence of 
the transaction in question. But where the guar¬ 
dian of the minor is not the manager of the estate 
-and does not purport to bind the estate by his 
4Mt8, the minor is not liable for debts contracted by 
the guardian on behalf of the minor : Case law 
^iseussed. [P 34 C 1; P 35 0 1] 

M. B. Bobde — for Appellant. 

Abdul Bazak Khan — for Respondent. 


Jadgment.—This appeal, in which defen. 
dant 2 is the appellant, raises the question 
whether an infant can be made liable in 
contract by his mother and guardian. The 
case raises the opposing views which have 
been expressed on this point by various 
Oourta in India in an unusually clear way 
because the alleged liability is created by 
a bond which the guardian executed pur. 
iporting to act on behalf of her minor sons, 
•defendants 1 and 2. The bond was given 
to raise money to pay off debts incurred by 
•the lather of the sons and which debts 
^erodtte to the payee under the bond. The 
plaintiff's case was that both the sons at 
the time were minors but the lower Appel. 

has found as a fact (by which 
this Court in second appeal is 
that at the time the bond 
was efei l^^del endant 1 was a major. 
iBeing. a yras at that date the 

managing imd his mother, it is 

had no I^^(iii»t9bind the estate and, 

l^er to contract on 
\ Jn the result if 
wile i^pellate Court 
elder soni^nDt liable for 



anything, for his mother could not contract 
on his behalf he being a major and she not 
appearing to be his agent but purporting to 
act as guardian which she could not be. On 
the other hand, the lower Appellate Court 
has held the younger son liable for the 
whole because his mother and guardian can 
bind him contractually and the contractual 
liability is several as well as joint and is 
for the whole amount of the bond and not 
for half. 

In our opinion, there is nothing ambigu¬ 
ous about the decision of the Board in 
11 Bom 561^ at p. 661. That case does not 
turn upon any difference between a con. 
tractual liability arising from a covenant 
in a conveyance and any other contractual 
liability. Their Lordships say that there 
is not in Indian law any rule which gives a 
guardian and manager greater power to 
bind the infant ward by a personal coven¬ 
ant than exists in English law. That 
proposition was admitted by a very accom. 
plished lawyer, Mr. Mayne, who had a 
long experience not only before their Lord- 
ships’ Board but in Madras and was the 
author of one of the most highly regarded 
works on Hindu law. Their Lordships 
accepted it. They add : 

Their Lordships . . . conceive that it would be a 
very improper thing to allow the guardian to make 
covenants in the name of his ward, so as to impose 
a personal liability upon the ward .... 

It is indeed difficult to see how a guar¬ 
dian can make contractually bound a minor 
who cannot by his contract bind himself, 
though clearly a manager can bind the 
minor’s estate not qua agent or guardian of 
the minor but as manager of the minor’s 
estate. It is true that a minor can be made 
liable in certain cases which fall within 
S. 68, Contract Act. But, this liability is a 
statutory liability springing out of the fact 
that the person claiming has supplied the 
minor with necessaries suited to his condi¬ 
tion in life. As Pollock A. J. 0. observed 
in A I B 1933 Nag 285^ if money is sup¬ 
plied and expended on necessaries it can be 
recovered back whether a bond is given or 
not. Thus it does not matter, in such a 
case, whether the guardian or minor or 
neither executes the bond. The liability 
springs from the advance and the use, nob 
from the bond. Difficult questions can arise 
as to what cases fall within S. 68. In 18 

1. Waghela Rajasanji v. Sbekh Masludin, (1867) 

11 Bom 651 (P 0). 

2. Bhriniwasrao v. Baba Ram, (1938) 20 A 1 B 

Nag 285=145 I 0 350. 
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firm of Rajabali Huhammadali, and the 
second is whether the acknowledgment 
(kabuli hisab) dated 18th June 1933 which 
kept the debt alive against the principal 
debtor does so against the surety. The first 
point is not difiicult to answer. Ex. P-3, 
the letter under which the surety was 
given, clearly purports to be on behalf of 
the firm. It reads as follows: 

Please accept the salutations of Rajab Ali 
l^riihammadali. This is to write to you that please 
keep a khata of the goods of Rs. 200, in words two 
hundred rupees, of Adam Ali Nazar Ali of Mauza 
Sirpur. The responsibility for Rs. 200 is ours. 
Sambat 1985, miti Kaitak Sudi 3. Thursday, 
dated 15th November 1928. Rajab Ali Muhammad 
Ali by the pen of Fajli Hussain. 

The executant clearly purports to act on 
behalf of the firm. He is said to be the 
managing partner. The act has been done 
so as to bind the firm in the manner men. 
tioned in S. 22, Partnership Act. The other 
partners are therefore liable under S. 25 of 
the Act. On the second point the plea is first 
taken that the undertaking in Ex. P-3 
ceased to be binding as soon as goods more 
than Rs. 200 in value were given on credit. 
There is no suggestion of such a plea on the 
record. Fajli Hussain himself does not sug¬ 
gest such an interpretation of the surety¬ 
ship, either in his pleadings or in the 
witness-box. The letter is of course not 
artistically worded, but it seems to give a 
continuing guarantee for a limited amount 
of Rs. 200. It does not prohibit the advanc¬ 
ing of goods beyond that amount. The posi¬ 
tion is similar to what it was in A I R 
1937 Mad 360^ and the result would be 
that the surety would be liable to the 
extent mentioned in the bond. 

The main point is the effect of the 
acknowledgment. It is admitted that but 
for this acknowledgment the debt in suit 
would have been time-barred. There is good 
authority for holding that a payment by a 
principal debtor does not give a fresh start¬ 
ing point against the surety: 28 Bom 248,^ 
AIR 1924 Nag 411® and 32 IC 608.* The 
.same reasoning would apply to an acknow¬ 
ledgment and it was held in 13 Lah 240® 


1. Hajee Moosa v. Abdul Karecm, (1937) 24 A I B 

Mad 3G0=167 I C 1006={1937) 1 M L J 143. 

2. Gopal Daji v. Gopal, (1904) 28 Bom 248 = 5 
Bom L R 1020. 

3. Abde Ali v. Askaran, (1924) HAIR Nag 411 

=84 I C 199=20 N L B 140. 

4. Kothandaraman Chetty v. Shunmugam Chetty, 

^ (1917) 4 A I R Mad 895=32 I C 608. 

£6. Dialu Mai v. Naudu Shah-Dev Raj, (1931) 18 
AIR Lah 691=132 I 0 690 = 13 Lah 240= 
33 P L R 59. 


that an acknowledgment by the principal 
debtor does not save limitation against the 
surety, unless it is shown that the latter 
allowed himself to be represented by the 
person who made the payment. These cases 
may not refer to continuing guarantees, but 
does that alter the position? The learned 
counsel for the applicant maintains that 
when such .a guarantee extending to a 
series of transactions is given, no question 
of limitation arises so far as the surety is 
concerned. He even goes to the length of 
saying that even if the creditor had allowed 
the items to become finally barred against 
himself the surety would still be liable. 
He says that as the debt has been kept in 
time by virtue of the acknowledgment it 
cannot be said to be not due against the 
principal debtor. 

According to Sec. 128, Contract Act, the 
liability of the surety is co-extensive with 
that of the principal debtor, but this im¬ 
plies that the liability of the surety must 
not be extended to his detriment. Now if 
the debtor and the creditor had not agreed 
between themselves to take this acknow¬ 
ledgment the debt would have been time- 
barred and the surety would have been 
released. I cannot accede to the proposition 
that the surety could be called on to pay a 
time-barred debt. The surety was entitled 
to expect that the creditor would recover 
payment within time and not that he 
should be called upon to make good items 
taken years previously. I find that the 
principle in the above cases will apply to 
the continuing guarantee also. Counsel 
refers me to 14 M I A 86,® but that case is 
distinguishable as it dealt with a contract 
of indemnity” {see S. 124, Contract Act) 
there being surety bonds against embezzle¬ 
ment which were renewed at different 
periods. These bonds remained in force and 
were not given up and further they were 
in favour of Government; so no question 
of limitation was raised. I hold then that 
the lower Court was correct in saying that 
the acknowledgment did not save limita¬ 
tion against defendant 3 or defendant 4. 
The application is dismissed with costs. 
Counsel’s fee Bs. 20. 


d.s./r.K. Application dismissed. 

J; Government 

(1870-72) 14 M I A 86=16 W R 11=2 SnfhA 

448=2 Sar 689=9 Beng L R 364 (P 0) 
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Stone G. J. and Clarke J. 

Qaramlal Punaji Lodhi — 

Defendant No, 2 — Appellant. 

V. 

Tularam Amritlal Lodhi — 

Plaintiff — Respondent. 


Second Appeal No. 478 of 1935, Decided 
•on 16th August 1938, from appellate decree 
•of Dist. Judge, Chindwara, D/- Snd July 
1935. 

Hindu Law-^Minor and guardian—Guardian 
at manager can bind minor's estate—Where 
guardian is not manager, minor is not liable for 
•debts contracted by guardian. 

A guardian as manager can in a proper case 
'bind, charge, incumber and/or alienate the estate, 
but the estate canuot be reached simply because 
'the guardian purports to bind the minor because it 
is as manager that he binds the estate. If the 
estate is to be bound there must he something 
'which causes the estate to be bound, generally 
there must be some document binding the estate 
though sometimes the estate may be reached 
because it has been enriched as a consequence of 
iihe transaction in question. But where the guar¬ 
dian of the minor is not the manager of the estate 
and does not purport to bind the estate by his 
acts, the minor is not liable for debts contracted by 
the guardian on behalf of the minor : Case law 
discussed. [P 34 G 1; P 35 C 1] 

M. R. Bobde — for Appellant. 

Abdul Razak Khan — for Bespondent. 


Jadgmeat. —This appeal, in which defen¬ 
dant 2 is the appellant, raises the question 
whether an infant can be made liable in 
contract by his mother and guardian. The 
case raises the opposing views which have 
been expressed on this point by various 
Courts in India in an unusually clear way 
because the alleged liability is created by 
a bond which the guardian executed pur- 
l^orting to act on behalf of her minor sons, 
defendants 1 and 2. The bond was given 
"to raise money to pay off debts incurred by 
iihe father of the sons and which debts 
■were due to the payee under the bond. The 
plaintiff’s case was that both the sons at 
1ihe time were minors but the lower Appel- 
iate Court has found as a fact (by which 
finding this Court in second appeal is 
'admifetadli^ bound) that at the time the bond 
was exeoutedj defendant 1 was a major. 
3eing n major be was at that date the 
manning coparcener and his mother, it is 
wid| had no power to bind the estate and, 
ih any case, had no power to contract on 

minor son. In the result if 
WMm of the lower Appellate Court 
M tiie elder son is not liable for 

^IS & 6 



anything, for his mother could not contract 
on his behalf he being a major and she not 
appearing to be his agent but purporting to 
act as guardian which she could not be. On 
the other hand, the lower Appellate Court 
has held the younger son liable for the 
whole because his mother and guardian can 
bind him contractually and the contractual 
liability is several as well as joint and is 
for the whole amount of the bond and not 
for half. 

In our opinion, there is nothing ambigu¬ 
ous about the decision of the Board in 
11 Bom 551^ at p. 561. That case does not 
turn upon any difference between a con¬ 
tractual liability arising from a covenant 
in a conveyance and any other contractual 
liability. Their Lordships say that there 
is not in Indian law any rule which gives a 
guardian and manager greater power to 
bind the infant ward by a personal coven, 
ant than exists in English law. That 
proposition was admitted by a very accom¬ 
plished lawyer, Mr. Mayne, who had a 
long experience not only before their Lord- 
ships’ Board but in Madras and was the 
author of one of the most highly regarded 
works on Hindu law. Their Lordships 

accepted it. They add : 

Their Lordships . . . conceive that it would be a 
very improper thing to allow the guardian to make 
covenants in the name of his ward, so as to impose 
a personal liability upon the ward .... 

It is indeed difficult to see how a guar- 
dian can make contractually bound a minor 
who cannot by his contract bind himself, 
though clearly a manager can bind the 
minor's estate not qua agent or guardian of 
the minor but as manager of the minor s 
estate. It is true that a minor can be made 
liable in certain cases which fall within 
S. 68, Contract Act. But, this liability is a 
statutory liability springing out of the fact 
that the person claiming has supplied the 
minor with necessaries suited to his condi¬ 
tion in life. As Pollock A. J. C. observed 
in A I R 1933 Nag 285^ if money is sup- 
plied and expended on necessaries it can be 
recovered back whether a bond is given or 
not. Thus it does not matter, in such a 
case, whether the guardian or minor or 
neither executes the bond. The liability 
springs from the advance and the use, not 
from the bond. Difficult questions can arise 
as to what ca ses fall within S. 68. In 18 

1. Waghela Rajasanji V. Shekh Masludin, (1887) 
11 Bom 651 (P C). 

2 Shriniwasrao v. Baba Ram, (1933) 20 A I R 
Nag 285=145 I 0 350. 
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N L R 119^ moneys borrowed to satisfy a 
decree passed against the minor in respect 
of his liability under the pious obligation 
rule to pay his father’s debts were held not 
to be necessaries. In 24 N L R 64,* on the 
other hand it was held, following the majo¬ 
rity view expressed in 42 Mad 185,® that 
a minor’s estate was liable in respect of the 
contractual liability springing out of a 
simple money bond executed by the guar¬ 
dian to pay off the father’s debts. This view 
.was not concurred in by Pollock A. J. C. 
in the case above mentioned who founded 
the liability, if any, upon S. 68 : see also 
2 N L R 25.® 

If the estate is to be bound there must 
be something which causes the estate to be 
bound, generally there must be some docu¬ 
ment binding the estate though sometimes 
the estate may be reached because it has 
been enriched as a consequence of the 
transaction in question. See as to this 13 
N L R 109^ and 32 All 325.® In 13 N L R 
109^ following the single Judge decision in 
20 Bom 767® and the Full Bench case in 
26 Bom 206,^® {see also 34 Bom 72^') the 
liability of an ancestral business the owner¬ 
ship of which was, by survivorship, in a 
minor and the management in his guardian 
was put as a special case, the obligation 
being imposed on the family estate because, 
in such a case the manager, the guardian, 
is deemed, as such, empowered to bind the 
estate. On the other hand in 35 Cal 320^^ 
the broad proposition enunciated by the 
Privy Council was made subject to a modi, 
ffcation. The guardian may bind the minor 
personally to pay if the promise to pay is 
made “merely to keep alive a debt for 
which the ward’s property was liable.” 

3. Nilkantb v. Cbandrabhan, (1922) 9 A 1 B Nag 

247=64 I C 851=18 N L R 119. 

4. Lalcband v. Narhar, (1926) 13 A I K Nag 31 

=89 I C 896=24 N L R 54. 

6. Ramajogayya v. Jagannadham, (1919) 6 A IR 
Mad 641=49 I C 872=42 Mad 185=36 M L J 
29 (F B). 

6. Tukaram Manaji v. Ramchandra Hari, (1906) 

2 N L R 25. 

7. Jhitibai v. Tejmal, (1916) 3 A I R Nag 11=41 

I C 35=13 N LR109. 

8. Nandan Prasad v. Ajudbia Prasad, (1910) 32 
All 325=5 I C 413=7 A L J 236. 

9. Bampartab Samratbrai v. Foolibai, (1896) 20 

Bom 767. 

10. Sakrabbai Natbubbai v. Maganlal Mulchand, 

(1902) 26 Bom 206=3 Bom L R 788 (F B). 

11. Raghuiiathji Tarachand v. Bank of Bombay, 

(1910) 34 Bom 72=2 I 0 173 = 11 Bom L R 
255. 

.12. Bhawal Sabu v. Baijnath Pertab Natain 
Singh, (1908) 36 Oal 320=12 OWN 266. 
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There is a considerable number of Madras 
cases to the same effect. The most recent 
one is to be found in A I R 1937 Mad 1,^*^ 
a single Judge decision which contains a 
reference to most of the cases. The matter,, 
so far as Madras is concerned, can be ex¬ 
pressed (on this point) in the words of 
Curgenven J. in 54 Mad 163** at p. 183, 
quoted by Ramesam J. in 58 Mad 735*® 
and by Venkataramana Rao J. in A I R 
1937 Mad 1,*® when speaking of the minor’s 
liability under the personal law (i. e. Hindu 
law): see also 42 Mad 185®: 

Its effect is that any liability to which the 
minor would be subject under the Hindu law is- 
not the less a liability because it was incurred by 
bis guardian on bis behalf. 

As we understand this proposition, it 
means that if the minor’s estate could bo 
reached had the guardian done nothing it 
can still be reached though the guardian 
has purported to act and by his act has,, 
for example, turned a debt by a father into* 
a debt by the son. We incline to the view 
that this proposition must be subject to 
several restrictions. In the first place it is 
not immaterial to consider what action is- 
being brought. Is it an action based on the 
pious obligation rule (to which a variety 
of defences are open) or is it an action on 
a bond given on behalf not of a father but 
a son, not of a major but a minor? If the 
former, certain considerations arise; if the 
latter, other and different ingredients must 
be present if the action is to be well 
founded. In both cases the liability, if any, 
fastens on the estate, not the minor. In the 
first case it so fastens because the father 
has incurred a liability for which the estate 
even when in his son’s hands is, subject to- 
certain exceptions, liable. In the second 
case it so fastens because, and if, the person> 
giving the bond is able to, and does in fact,, 
bind the estate. It appears to be reasonably 
plain that a person may be a guardian of a> 
minor without being manager of the estatei 
The present is a case in point. But if a- 
manager (the elder brother in this case) 
holds out a younger brother’s guardian as 
the manager doubtless then the estate 
could be reached by the law of estoppel. 
But the liability would then be on the- 

13. Muthuswami v. Annamalai, (1937) 24 AIR. 

Mad 1=169 I C 261. 

14. Zamiodar of Polavaram v. Maharaja of Pitta- 

purarn. (1931) 18 A I R Mad 140=135 10 IT 

=54 Mad 163=60 M L J 56. 

15. Satyanarayana v. Mallayya, (1935) 22 A I R 

Mad 447 = 155 I C 581 = 68 Mad 735 = 68» 

M L J 540 (F B). 
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estate because (as in the Hindu trading 
family oases above cited) a person acting 
as, or held out as, the manager had, as 
such, and within his powers as such, bound 
the estate. If he has not bound the estate, 
the estate is not bound. The estate cannot, 
■we think, be reached simply because the 
guardian purports to bind the minor. It is as 
manager that he binds the estate and this, 
we think, is implicit in 1 N L R 66.^® 


We accordingly are unable to accept the 
proposition in the broad terms used (relying 
on authority derived from Bengal, viz. 35 
Cal 320^^ and Madras) by Trevelyan in his 
'Law Relating to Minors’ (Edn. 6), p. 169. 
Oases such as 13 Lah 399^^ (incumbrance) 
and 57 Bom 40^® (alienation) do not help. 
It is not disputed that a guardian as 
manager can in a proper case bind, charge, 
incumber and/or alienate the estate. The 
difficulty here is that the guardian was not 
the manager, or, even if one waives all 
rules of pleading and regards the guardian 
as held out as manager and capable of 
binding the estate as such, she did not pur¬ 
port to bind the estate. Her act amounted 
to the entering into a contract whereby 
money was lent. For that contract her 
minor son is not liable. This case has not 
been fought as one where the estate in the 
hands of the son is sought to be made 
liable under the pious obligation rule. It 
is a simple suit on a bond : see para. 8 of 
the plaint. The money advanced is not 
stated to have been utilized to pay a father’s 
debt but to have been used to repay a loan 
(to whom, as distinct from by whom, made 
is not stated) advanced for the marriage 
of the minor and the management of the 
estate. In our opinion the appeal succeeds 
8md the duit must be dismissed against 
defendant 2. As the case is a hard one we 
fix the costs at Rs. 5. 

. N.S./r.k. Appeal allowed. 


16. Seth Ghaslram v. Mt. Binia, (1905) 1 N L B 

.. 66 . 

17. Snndaii I>al v. Beni Pershad, (1932) 19 A I K 

Lah 998 = 187 10 116 = 13 Lah 399 = 32 

PLBB61. 

18. Tnlaldas VMhela v. Baisiugji (1933) 20 A I B 
Bott 15 = 141 10 17=67 Bom 40=34 Bom 

. LR1488(FB). 
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Jainarayan Haingopal Marwadi — 
Defendant 4 — Appellant. 

V. 

Balioant Maroti Shingore and another^ 
Plaintiffs I and 2 and others. Defen. 
dants 1, 2 and 3 — Respondents. 


Second Appeal No. 141 of 1936, Decided 
on 15th August 1938, from appellate decree 
of Addl. Dist. Judge, BUichpur, D,A 21st 
January 1936. 

(a) Berar Land Revenue Code (1928), Ss. 174, 
176 — Oral sale which is ineKective as sale 
under Transfer of Properly Act may operate to 
transfer some portion of vendor’s interest in 
holding within the meaning of S. 176 and may 
amount to sale giving rise to right of pre¬ 
emption — Intention of parties is determining 
factor. 

The word ‘sale’ as used in S. 176, Bevar Land 
Revenue Code, must nofe be construed in the 
narrow sense in which it is used in the Transfer of 
Property Act. An oral sale which is ineffective as a 
sale under the Transfer of Property Act for want 
of writing and registration, may nevertheless 
operate to transfer some portion of the V 0 ndoi’’s 
interest in the holding within the meaning of 
S. 176, Berar Land Revenue Code, and may 
amount to a sale. [P 38 0 2 ; P 39 0 1] 

In each case the intention of the parties must 
form the determining factor. Where the intention 
was to ‘sell’, to transfer all the interest which the 
‘vendor’ had to the ‘vendee’ and possession was 
given and the price was paid and the only reason 
why a registered sale deed was not executed was to 
try and frustrate the cosharer’s right of pre-emp¬ 
tion, interest contemplated by Ss. 174 and_ 176 
passes, so as to give rise to a right of pre-emption : 
16 All 344 (F B) ; AJ B 1923 P C 41 ; 7 All 482 
(F B) ; A1 B 1922 All 46 ; A I B 1922 Bom 124 
and 35 Cal 575, Bel. on. [P 39 C IJ 


(b) Berar Land Revenue Code (1928), S, 174 
1) — All questions of prc-eroptions in Berar 
oust be governed by the Code—Reference may 
)e made to Mahomedan law to elucidate matters 
ipon which Code is silent. 

All questions of pre-emption in Berar must be 
'overned by the Berar Land Revenue Code and not 
\y Mahomedan law on which the Code is, in part, 
jased. S. 174 (1) itself indicates that; but reference 
nay be* made to Mahomedan law to elucidate 
natters upon which the Code is silent '.AIR 
1938 Nag 59 and A I B 1936 Nag 276, Bel. on. 


(c) Transfer of Property Act (1882), S. 54— 
Mere contract of sale does not of itself create 
interest in or charge upon property when 
Transfer of Property Act applies. 

An unregistered contract of sale of property is an 
agreement to sell and so gives rise to a right to 
enforce specific performance, but unlike the 
English law where an equitable estate is created 
by a mere agreement to sell, in India a mere con¬ 
tract of sale does not of itself create any interest in 
or charge upon the property when the Transfer of 
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Property Act applies: A J 2? J9J6 P C139, Bel. on. 

^ [P 37 C 1} 

(d) Berar Land Revenue Code (1928), S. 174 
—Pre-emption rights conferred by Code can be 
interpreted in sense in which they are used in 
S. 7, Para, vi, Court-fees Act, and in Art. 10, 
Limitation Act. 

When considering the rights of pre-emption 
conferred by the Berar Land Revenue Code, it is 
legitimate to interpret them in the sense in which 
they are used in Para, (vi) of S. 7, Court-fees Act 
and in Art, 10. Sch. 1, Limitation Act. 

CP 37 C 2) 

(e) Limitation Act (1908), Art. 10 —‘Sale* in 
Art. 10 is to be understood in sense in which it 
is used in Mahomedan law. 

The word ‘sale’ in Art. 10 is to be understood in 
the sense in which it is used under the Mahomedan 
law of pre-emption and not in the limited sense in 
which it is referred to in the Transfer of Property 
Act ; A I 2? 1932 P C 41, Bel. on. (P 38 C 1] 

(f) Interpretation of Statutes — Codihed law 
—Construction of. 

It is a recognized canon of construction that 
when a law is merely being codified, and especially 
when it is being transferred almost bodily from 
one Code to another, departure is not to be pre¬ 
sumed unless it is made in express terms. 

[P 38 C 1] 

(g) Pre-emption—Suit for—Word ‘sale* when 
used in connexion with pre-emption must be 
construed in wider sense in which it is used in 
Art. 10, Limitation Act and S. 7 (vi). Court- 
fees Act. 

The word ‘sale’ when used in connexion with 
the general law of pre-emption in India, is not to 
be construed in the narrow sense in which it is 
used in the Transfer of Property Act. It must bo 
used in that wider sense in Art. 10, Limitation 
Act and S. 7 (vi), Court-fees Act. [P 38 0 2) 

Br. D. W. Kathalay and K. V. Brahma 

— for Appellant. 

E. N. Padhye and S. P. Kotval — 

for Bespondents. 

Judgment. — This is a suit for pre- 
emption. Survey No 64/1 had two sets of 
cosharers each owning 8 annas in it. One- 
half belonged to Jainarain, defendant 4, and 
the other to Gulabchand and Madangopal, 
defendants 2 and 3. On lObh May 1933, 
defendants 2 and 3 orally sold their half of 
the field to defendant 1, Surajkaran, for 
Es, 1700. This is the sale which the plain¬ 
tiff seeks to pre-empt. After this, on 13th 
March 1934, defendant 1 is said to have 
sold, again orally, the half share he had 
purchased as above to defendant 4 who 
thus got the entire pot-hissa. This sale has 
been challenged by the plaintiff who says 
that the transaction was a fraudulent one 
and that it did not take place till after the 
institution of his suit and was then ante¬ 
dated. On 16th June 1934, the plaintiff 
instituted this suit for pre.emption. On 
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22nd August 1934 the plaint was amended 
and defendant 4, Jainarayan, who was not 
originally a party, was added. Both the 
lower Courts find that the sale to defen¬ 
dant 4 did not take place on 13th March 
1934 but after the institution of the suit 
and that it was a fraudulent device to 
defeat the plaintiff’s claim. They were 
particularly impressed with the evidence 
which established that on 16th June 1934, 
three months after the alleged sale to 
defendant 4, defendant 1 appeared before 
the patwari and asked for mutation in his 
name in respect of the sale of 10th May 
1933 and said nothing about the subsequent 
sale to defendant 4. If the defendant’s 
story about the sale to defendant 4 on 
13fch March 1934 is true, it is obvious that 
defendant 1 had then no interest left in the 
property. They also took into consideration 
the fact that defendants 1 and 4 are bro¬ 
thers. In the circumstances there is ample 
evidence to support these findings which are 
purely one of fact. 

It is argued however that the presump¬ 
tion arising from the correctness of the 
Record of Rights entry in Ex. 4 D-1 has 
been ignored, but, I do not think that that 
is of much consequence in this case. The 
burden of proof has been placed aright and 
the decisions of the lower Courts are based 
on the positive evidence of the patwari. 
The only question of importance which 
arises here is not what the entry says but 
when it was made. It is clear from Ex. 4 
D.8 that it was not made till 29th August 
1934, that is to say more than two months 
after the present suit had been filed and at 
a time when both sides to the mutation had 
ample motive for giving the Revenue Offi¬ 
cers false information. The fact that neither 
Court has referred to this document though 
they have referred to other documents 
seems to indicate that it was not relied on 
by the defendants during their arguments. 
But however that may be, I am satisfied 
that the omission, if omission it is, has not 
affected the findings. They would have been 
just the same even if this document had 
been expressly mentioned in the judgments. 
That, of course, means that defendant 4’s 
rights can be ignored because apart from 
all else they accrued during the pendency 
of the Us. The real difficulty in the case is 
one of law. The sale which the plaintiff 
seeks to pre-empt is one which according 
to the defendant had no binding force 
because it was oral, and it is contended 
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that the word ‘traDster"* in S. 183, Berar 
Land Revenue Code, must be strictly con¬ 
strued to mean one of the transfers con¬ 
templated by Ss. 176, 177 and 178, and 
that the word ‘sale’ in S. 176 must be 
construed in the sense in which it is used 
in the Transfer of Property Act. 

Now there can be no doubt that all 
iQuestions of pre-emption must be governed 
by the Code and not by the Mahomedan 
law on which the Code is in part based : 

S. 174 (l) itself indicates that ; but it is 
equally true that reference may be made to 
the Mahomedan law to elucidate matters 
upon which the Code is silent. Both these 
ropositions are to be found in I L R. 
,1937) Nag 469^ and I L R (1937) Nag 
108^ at p. 109. Turning now to S. 183 (l) 
we find that when no notice of transfer 
has been given, a right of pre-emption is 
conferred 

when an occupant .... transfers his interest, or 
any portion thereof by any of the transfers con¬ 
templated in 8s, 176 etc. . . . 

Section 176 which is the relevant Section 
here, deals with a case in which an occu¬ 
pant in a survey number “proposes to sell 
the whole or any portion of his interest”, 
and it requires the intending vendor to 
intimate, among other things, “the extent 
of the interest to be sold.” What I have to 
determine therefore is whether an oral sale 
which is ineffective as a sale for want 
of writing and registration nevertheless 
operates to transfer some portion of the 
vendor’s interest in the holding. So far as 
the Transfer of Property Act is concerned 
I am clear that it does not. 

Section 54 states that a sale of immov¬ 
able property of the value of one hundred 
rupees and upwards can only be effected by 
a registered instrument and in no other 
way. Therefore, an oral sale of immovable 
property worth more than Rs. 100 does not 
transfer any interest in it t see 19 Cal 623.® 

Of course an unregistered contract of sale 
[of property is an agreement to sell and so 
^ives rise to a right to enforce specific per- 
jfonnance, but unlike the English law where 
a-n eqiutable estate is created by a mere 
agreement to sell, in India a mere contract 
of sale does not of itself create any inte- 
rest iu or charge upon the property when 

1. Namdeo v. Keslieo, (1938) 25 A I R Nag 69= 
^ 0 701=1 L R (19S7) Nag 469. 

% iKtseo ^ Oangabai, (1936) 23 A I B Nag 278= 
W10692=I L B (1987) Nag 108. 

*''*■ Pal v. Bonko Behari G-hose, 

19 Oal 628 (P B). 
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the Transfer of Property Act applies : 44 
Cal 542'^ at p. 552. So also the protection 
afforded by part performance does not apply 
because S. 53-A requires an instrument in 
writing signed by the vendor or by some 
one on his behalf, and here we have no 
writing at all but only an oral sale. There¬ 
fore there can be little doubt that if the 
word "sale” mentioned in Sec. 176 of the 
Berar Land Revenue Code is to be given 
the interpretation which it bears in the 
Transfer of Property Act, no right of pre¬ 
emption can arise. But the learned counsel 
for the plaintill's-respondents argues that as 
the Code is silent on this point, no dehni- 
tion of sale having been given, wo are 
entitled to look to the ilahomedan law on 
which this part of the Code is based to 
gather what was meant by the word sale , 
and if we do that, then it will be found 
that the word includes an oral as well as a 
registered transaction. There is, I think, 
considerable force in this contention. Sec. 
174 (l) of the Code states tliat : 

The rights conferred by this Chapter upon the 
occupants in a survey number iu respect of trans- 
fers of interests in that survey number shall be 
deemed to bo rights of pre-emption within the 
meaning of Para, (vi) of S. 7. Court-fees Act 1870, 
and of Art. 10, Sch. 1 Limitation Act ^1908. 

The Section then continues “and they 
shall be enforceable only in the manner and 
to the extent provided by this chapter. 
There is thus a clear-cut distinction be- 
tween the rights conferred and the manner 
in which they can be enforced. In the for¬ 
mer case w© are referred to the Court-fees 
and the Limitation Acts, in the latter to 
the Code itself. It seems to me therefore 
that when considering the rights of pre¬ 
emption conferred by the Code it is legiti¬ 
mate to interpret them in the sense m 
which they are used in the Provisions 

referred to above of the Court-fees and the 

Limitation Acts. S, 7 (vi). Court-fees Act 
speaks of pre-emption generally =“<1 
merely of statutory pre-emption. Art. 10 is 

even more general : tim 

To enforce a right of pre-emption whether the 
right is founded on law or general usage 
sp3cidl contract- 

Column 3 then states . 

When the purchaser takes under the sale sought 
fr. hn imneached physical possession of the property 
sold “^here ^the subj^t of the sale does no 
admit of physical possession when the instrument 

of sale is registered. _____ 

~A Shwe Gob v. Maung Inn, (1916) 3 

A IB P C 139=88 I 0 938=44 Cal 542=44 

I A 15 (P C). 
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Now the word ‘sale’ has not been used 
here in the strict technical sense in which 
it is construed in the Transfer of Property 
Act. Though there is a difference of opi¬ 
nion among the High Courts on this point, 
there are cases in which it has been held 
that the word ‘sale’ is to be understood in 
the sense in which it is used under the 
Mahomedan law of pre-emption and not in 
the limited sense in which it is referred to 
in the Transfer of Property Act, and this 
view has now been endorsed by their Lord- 
ships of the Privy Council in 45 Bom 1066.® 


It must be remembered that the Maho¬ 
medan law of pre-emption existed and was 
acted on for centuries before the passing of 
the Transfer of Property Act and also that 
the law of pre-emption all over India is 
largely traceable to and based upon it : see 
Agarwala’sLawof Pre-emption, p. 56. Even 
where it has now found statutory expres¬ 
sion, the Legislature has done no more than 
codify, after such modifications as it saw 
fit, the already existing practice, and that 
is certainly true of the Berar Land Revenue 
Code as the cases which I have already 
cited show. It must also be borne in mind 
that the Berar Land Revenue Code of 1896 
which first codified the law of pre-emption 
for Berar was passed long before the Trans¬ 
fer of Property Act had been applied there 
and at a time when oral sales were permis- 
sible. Therefore, it is clear that the expies- 
sions transfer of an interest,” “sale” and 
the like which we find in Ss. 205 and 206 
of the old Code could not have been used 
in the sense in which the Transfer of Pro¬ 
perty Act uses them. That Act was not 
applied to Berar till 1907, that is to say 
not till 11 years later. Of course, the Act 
was in force in Berar when the new Land 
Revenue Code of 1928 was passed, but 
since the chapter on pre-emption incorpo¬ 
rates the old law with hardly any change 
so far as the points now under considera¬ 
tion are concerned, it is legitimate to 
assume that the expressions “transfer of an 
interest” and ‘"sale” which have been incor¬ 
porated bodily from the one Act into the 
other were used in the same sense in both 
the Codes. It is a recognized canon of con¬ 
struction that when a law is merely being 
codified and especially when it is being 
transferred almost bodily from one Code to 
another, departure is not to be presumed 


6. Sitaram Bhanrao v.JiaulHasan SirajulKhan. 


unless it is made in express terms. That is 
not the case here and so I can only presume 
that the expressions we are considering 
were not used in ihe sense in which they 
are used in the Transfer of Property Act. 
In the Allahabad Pull Bench case, 16 All 
344,® Edge C. J. said at page 351: 

To import into the Mahomedan law of pre¬ 
emption the definition of the word ‘sale’ coupled 
with the restriction of the transfer of ownership 
contained in S. 54 of Act 4 of 1862, would be 
materially to alter the Mahomedan law of pre¬ 
emption and to afiord to fraudulent persons a 
means of avoiding successfully the obligation of 
that law, the object of which was to enable 
cobharers and near neighbours, if they so desired, 
to exclude strangers from theenjoymentof immov* 
able property to which the Mahomedan law of 
pre-emption applied .... 1 cannot think that it 
was the intention of the Legislature in passing 
Act 4 of 1882 to alter directly or indirectly the 
Mahomedan law of pre-emption as it existed and 
was understood for centuries prior to the passing 
of Act 4 of 1882. by substituting for the sale 
referred to in that law, the “sale” coupled with 
the restriction of Sec. 54 of Act 4 of 1882. 


These remarks are, iu my opinion, pecu¬ 
liarly apposite here if we substitute the 
words “Berar Land Revenue Code of 1896” 
for the words “ Mahomedan law”, and if 
we remember that the Code is based on 
the ^lahomedan law and that the Transfer 
of Property Act was not in force there 
when the Code was made law. The latter por¬ 
tion of the extract which I have quoted was 
quoted with approval by their Lordships of 
the Privy Council in 46 Bom 1056® at page 
1063 and so that ought to conclude the mat¬ 
ter. In addition there are the following cases: 
7 All 482,^ 44 All 239® at p. 241 and 46 Bom 
302.® It is true there are decisions to the 
contrary : they have been collected by 
Dr. Kathalay in bis learned treatise on the 
Law of Pre-emption at pp. 61 and 62 and 
at pp. 135-37 ; but the position that the 
word “sale” when used in connexion with 
the general law of pre-emption in India is 
not to be construed in the narrow sense in 
which it is used in the Transfer of Property 
Act, has now, 1 think, been placed beyond 
the realm of controversy by the Judicial 
Committee. That being so, it must be used 
in that wider sense in Art. 10, Limitation 
Act and in S. 7 (vi), Court-fees Act and since 


344 = 1894 A W N 101 (F B)7 

■'f7 All 482 = 188, 
A VV N 97 (F B). 

8. Ramsukh v, Mrs. L. E. O’Neal. (1922) 9 A 11 

o Aui 103=44 All 239=20 A L J 69 

^ Womin v. Lsmail Mugal Foda 

i ^ P Bom 124=64 I C 913=46 Bon 
302=23 Bom L R 1079. 
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:Seo. 174 (l), Berar Land Revenue Code 
■expressly states that the rights conferred 
■by Oh. 14 of the Code in respect of trans¬ 
fers of interest in a survey number shall be 
deemed to be rights of pre-emption within 
the meaning of those provisions, there is no 
escape from the position that the word 
"sale” as used in S. 176 must not be con- 
istrued in the narrow sense for which the 
learned counsel for the appellant contends. 

The next question therefore is whether 
the transaction in this case amounts to a 
-sale within the meaning of the wider defi¬ 
nition now given to it. Here also, their 
Lordships of the Privy Council have laid 
■down an important test, though it is pos- 
jsibly not the only test. They state that in 
jeach case the intention of the parties 
must form the determining factor : see 45 
iBom 1056^ at p. 1063 upholding 35 Cal 
575.^® In the present case, there can be no 
doubt whatever that the intention was to 
"sell”, to transfer all the interests which 
the "vendor” had to the "vendee”. Posses- 
Ision was given and the price was paid; and 
the only reason why a registered sale deed 
was not executed was to try and frustrate 
the cosharers’ rights of pre-emption. These 
are the findings of the Courts below and 
jbeing ones of fact are binding here. I need 
not dilate upon the question whether an 
intention to frustrate is necessary and whe- 
ther the interest contemplated by Ss. 174 
and 176 would pass even when there is no 
transfer of possession. It is enough to state 
that both these elements are present in 
this case and that when they are there, the 
*ule applies. The decisions of the lower 
Courts are upheld and the appeal is dis¬ 
missed with costs. 

B.M./r.k. Appeal dismissed. 

10. Jadu Lai Bahu v, Janki Koer, (19U8) 35 

Oal 675. 
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■ Store 0. J. and Clarke J. 

^uruahottamdas Sakalchand — 

Appellant. 

V. 

Devhara/n Keaheoji and others — 

Respondents. 

. Appeal No. 32.B of 1935, Decided 
<m alst'Atfgust 1938, from order of Fourth 
1^1. Jndge, Akola. D/- 25ch April 


(a) Civil P. C. (1908), Sec. 2 (2), 104 and 
O. 43 — Order that appeal or cross-objection 
abates is appealable. 

An order that a suit abatos is appealable as a 
decree : C<jSi’ Uim rclxed on. [1^ 40 G 1] 

Od the same principles it can be held that an 
order directing that an appeal or cross-objection 
abates is also appealable : .1 I li 1914 P G 66 and 
A I It 1937 P u S40, [!■’ 40 G 1] 

(b) Civil P. C. C1908), O. 41. Rule 22 (4) — 

Cross-objection cannot be heard when appeal 
abates. 

A cross-objection is part of an appeal and if 
an appeal goes out for any cxtraneoas reasons 
the cross-objection must ordinarily go out with it. 
Therefore a respondent has no right to be heard 
on his cross-objection when the appeal in which 
he took the cross objection has abated : Case Lav) 

discussed ; A 1 H 1931 Hang 38. Pcl.nn. 

[P 41 0 1| 

V. K. Rajwado — for Appellant. 

M. D. Khandekar — for Respondent 1. 

Order.— Purushottamdas brought a suit; 
for accounts against four defendants in tbQ 
Court of the Third Subordinate Judge, 
Second Class, Akola. That Court pissed a 
decree to the effect that defendant 1, Kesho, 
should pay Rs. 415 odd to the plaintiff. 
Kesho appealed and during the pendency 
of his appeal he died. The present respon¬ 
dent, Deokaran, is his son. After Kesho had 
filed his appeal the plaintiff put in cress- 
objectioDS. Kesho’s legal representatives 
failed to make any application for the sub¬ 
stitution of their names in place of the 
deceased Kesho and so the Court held that 
the appeal abated. Purushottamdas claimed 
that in spite of the abatement of the appeal 
hiscross-objections should still be heard and 
decided, but the Subordinate Judge, by bis 
order dated 25th April 1935, held that tha 
appeal having abated the cross-objections 
must be held to have abated also and be 
therefore dismissed them. Purushottamdas 
has therefore come up in appeal against the 
order dismissing his cross-objections. The 
respondent Deokaran has taken a prelimi- 
nary objection that no appeal lies as the 

order is not a decree and 
made appealable as an order under b. 1U4 
or O. 43, Civil P. C. He is certainly correct 
in saying that the order has not been made 
appealable as an order. The question is 
whether it amounts to a decree under the 
definition in Sec. 2 (2), Civil P. C. That 
Section defines a decree as follows : 

“Decree” means the formal expression of an 
adjudication which, so tar as regards the Court 
expressing it. conclusively determines the rights of 
the parties with regard to all or any of the matters 
in controversy in the suit and may be either preli¬ 
minary or final. It shall be deemed to include 
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the rejection of a plaint and the determination of 
any question within S. 47 or S, 144, but shall not 
include 

(a) any adjudication from which an appeal lies 
as an appeal from an order, or 

(b) any order of dismissal for default. 

There is ample authority for the view 
that an order that a suit abates is appeal- 
able as a decree : vide 18 Mad 496,^ 10 
Bom 220,2 ^ j R 245.® AIR 

1916 Mad 1068," A I R 1917 Mad 285,® 
AIR 1920 Mad 560,1 Lah 493,’ 1 Lah 
582,® AIR 1921 Cal 551,® AIR 1925 
Lah 456,^® 9 Lah 526“ and 10 Pat 471.“ 
That being so, it would seem that an order 
that an appeal abates is also appealable as 
a decree and if so there is no reason why 
an order that the cross-objection abates 
should not be held to be a decree for the 
same reasons. There is no doubt that the 
order has conclusively determined the 
rights of the plaintiff on his cross-objec- 
tions. In fact the Additional District Judge 
has said in his order that the cross-objec- 
tion is dismissed. The respondent relies on 
36 All 350“ and A I R 1937 Pat 349.“ 36 
All 350“ was not a case of abatement; it 
was a case where an appeal had been dis¬ 
missed for want of prosecution. Such a case 
is easily distinguished from this. The order 
dismissing a suit for want for prosecution 


1. Subbayya v. Samiuadayyer, (1895) 18 Mad 496 

=6 M L J 63. 

2. Bhikaji Ramchandra v. Purshotam, (1886) 10 

Bom 220. 

3. INiranjan Nath v. Afzal Hussain, (1916) 3 
AIR Lah 245=34 IC 822=128 P R 1916 
=146 P L R 1916 (P B). 

4. Subramania Iyer v. Venkataramier, (1916) 8 

A I R Mad 1068=31 10 4. 

5. Suppu Nayakeu v. Perumal, (1917) 4 A I R 

Mad 285=34 I C 372=30 M L J 486. 

6. Rahimunnissa v. Srinivasa Ayyangar, (1920) 
7 A I R Mad 580=54 I C 565=38 M L J 
266. 


7. Ram Sarup v. Moti Ram,(1920) 7 A I R Lah 8 

=57 I 0 137=1 Lah 493. 

8. Udmi V. Hita, (1920) 7 A I R Lah 338=60 

I 0 111=1 Lah 582. 

9. Bhutnath Jana v. Tara Chand Jana, (1921) 8 

AIR Cal 551=59 I O 177=38 O L J 116= 

10. Raghbir Saran v. Mt. Soban Debi. (1926) 12 

AIR Lah 456=86 I C 104=26 P L R 32. 

11. Eoop Chand v. Sardar Khan, (1928) 16 A 1 K 

Lah 869=110 I C 281=9 Lab 526=29 P L R 


626. . , , 

12. Barju Biswal v. Kunja Behari Mahapatra, 
(1931) 18 A I R Pat 353=133 I 0 767=10 
Pat 471=12 P L T 909. 


18. Abdul Majid v. Jawahir X/al, (1914) 1 A I R 

P O 66=23 I 0 649 = 36 All 350 (P C). 

14. Jamuna Prasad Rai v. Rajballam Rai, ( 1937 ) 

24 A I R Pat 349=169 I 0 359=18 P L T 
SS1» 


stands on quite a different footing from an 
order dismissing a suit or an appeal or a. 
cross-objection because the case is held to 
have abated. Similarly, AIR 1937 Pat 
349“ is a case of dismissal for default of 
appearance under O. 41, R. 11, Civil P. C. 
That case moreover draws a distinction 
between a dismissal under 0. 41, R. 11 (l)= 
and 0. 41, Ruler 11 (2) and says that an 
order of dismissal under 0. 41, R. 11 (l) is 
appealable as a decree. We hold therefore 
that an appeal lies. 

Next on the merits. The question is 
whether a respondent has a right to be 
heard on his cross-objection even though 
the appeal in which he took the cross- 
objection has abated. The decision of this, 
question turns on the interpretation of 
0. 41, R. 22 (4). That rule is to the follow¬ 


ing effect : 

22 (4). Where, in any case in which any respon¬ 
dent has under this Rule filed a memorandum of 
objection, the original appeal is withdrawn or is- 
dismissed for default, the objection so filed 
nevertheless be heard and determined after such, 
notice to the other parties as the Court thinks fit. 

On the face of it, the Rule only applies _tO' 
cases where an appeal is withdrawn or dis¬ 
missed for default. The appellant however 
contends that the Rule is not exhaustive,, 
but covers cases ejusdem generis where for 
some reason the appeal cannot be heard. 
The learned counsel for the appellant has- 
conceded that the weight of the case law is- 
against him on this point, but he urges 
that the cases which hold the opposite vievT 
to that to which he is submitting are- 
distinguishable on their facts. The lower 
Appellate Court has relied on 44 Mad 828, 
10 Lah 208^® and 28 N L R 25.“ 44 Mad 
828“ decides that: 


Where a person sued for damages for malicious 
prosecution and obtained a decree but preferred an. 
appeal claiming more damages than he had been, 
awarded and died pending the appeal, the appeal 
abates. After such abatement any memorandum 
of objections filed by the respondent cannot be- 
heard. 


The appellant distinguishes that case b 3 r 
saying that a claim for damages for malici- 
ons prosecution is a personal claim which 
dies with the plaintiff. W© cannot see how¬ 
ever in what way that makes any differ- 
ence to the point of law w hich we are- 

15. Murugappa Chettiar v. Ponnusami Pillai 

828 =’n M 

16. Mul Chand Ganga Bishen v. R. M. Downie & 

Co. Ltd., (1928) 15 A I R Lah 596 = 1101 Q 
910—10 Lah 208. 

17. Mmersingh v. Ramsingh, (1982) 19 AI R Nag 
41=137 I 0 166=28 N L R 25. 
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called upon to decide. The decision in -14 
Mad 828'* is based on an earlier Pull 
decision o£ the same High Court in 41 Mad 
904 10 Lab 208'® is to the same effect as 

44 Mad 828.'* In 28 N L R 25 ” it was 

held that where a memorandum of appeal 
is rejected as insufficiently stamped, no 
oross-objeotion can be entertained or heard. 

It was there pointed out by Subhedar 
A. J. 0. that the provisions of R. 22 (4) of 
O. 41 must be interpreted strictly and not 
extended beyond their obvious scope. We 
would add to the cases mentioned by the 
Additional District Judge 8 Rang 538. 
which has been referred in 28 N L R 25. ' 
The appellant relies on 34 All 140 which 

bolds: ,. 

a respondent may file cross-objections and tne 
Appellate Court may act upon themnob^vitbstand- 
ing that the appeal in -which such objections ate 
filed is not maintainable. 

That case has been discussed in 8 Rang 
538'® at p.543, and we fully agree with what 
Ottar J. has there said. Another case relied 
on by the appellant is AIR 1925 Mad 725, 
but that is a case of an appeal being dis¬ 
missed in default, a position which has been 
specifically mentioned in O. 41, R. 22 (4) as 
giving the respondent a right to be heard 
on the cross-objection. The third case 
relied on by the appellant is A I R 1931 
Mad 133.^=* There it was held that the 
word "default” occurring in the Rule [0.41, 
R. 22 (4)] includes any default made by the 
appellant which would amount to non- 
prosecution of the appeal and consequently 
includes the non-payment of deficit court- 
lee by the appellant in spite of the express 
order of the Court directing him to pay it 
and entailing the dismissal of the appeal 
and in such a case the respondent is 
entitled to have his memorandum of objec¬ 
tions heard. The case to which we have 
already referred in 8 Rang 638'® was on 
the same point but decides it in the con¬ 
trary sense. We think that the correct view 

is that held in the latter case. 

Iji seems to us clear that a cross-objection 
^ part of an appeal and that if an appeal 

18. Alagappft Ohettiar v. Chockalingam Ch^ti. 

(1919) 8 A IB Mad 784-=48 I 0 203=41 Mad 

904=86 M L J 236 (F B). . j -o 

19. U Shin V. Maung Tha Gywe. (1931) 18 A I B 

Bang 88=i291 0 600=8 ,,, - .rt— 

so. Shankar Lai v. Saiup Lai, (1912) 84 All 140 

K 18IG19=8 ALJ 1297. ^ 

V. Venkate Beddi,(1931) 18 A I R 
Iliai8a»l80l0 667. 
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goes out for any extraneous reasons the 
cross-objection must ordinarily go out with 
it: the only exceptions are those mentioned 
in sub-r. (4) of 0. 41, R. 22. Tho reason for 
those exceptions being made is evident. It 
would be grossly unfair if tho appellant 
having appealed and the respondent having 
filed cross-objections tho appellant should 
be allowed to resile from his appeal after 
the period of limitation for the respondent 
to file an appeal had expired and thereby 
prevent the respondent from appealing. It 
is argued on behalf of the appellant before 
us that it does not make much dii'ierence 
whether it was the ai>pcllant or his legal 
representatives that allowed the appeal to 
go out. Although the distinction niay be 
small we think it is clear. Obviously the 
appellant did not die deliberately in order 
to defeat the respondent and until he died 
his legal representatives were nowhere. 

After bis death they were quite at liberty 
to consider whether the appeal was worth 
pressing or not; and if they considered that 
it was not. it cannot be considered that 
they refused to press it merely m order to 
defeat the respondent's cross-objection. 
Ordinarily, an appellant in the lower Appe ¬ 
late Court has 30 days in which to appeal. 

If his opponent appeals, he obtains under 
O 41 R 22 (l), 30 days from the date ot 
service on him of the notice of appeal jn 
-which to file a cross-objection. He tni^ 
obtains an extended right of appeal. If 
is the length of time that it takes his oppo- 

nent to serve him with notice of appeal 

then, whereas he has only 30 days to 
appeal himself, he has 30 plus X days to 
file his cross-objection. Now, if 
appeal had been served on him after the 
peHod for appealing himself had exP'^®^ 
?here would obviously be no 
reason for keeping alive 

when for any reasons other than thos 
mentioned in Eule 22 (4) h.s adversary s 
appeal went out. In such a case, as he does 
no? appeal himself within the P®.nod of 
limitation, he is clearly satisfied with the 
decree as it stood and it was only because 
of his adversary’s appeal that be comes for¬ 
ward to urge cross-objection. The posdion 
is different however where he has been 
served with notice of appeal before his 
right of appeal has expired. He may quite 
justifiably say to himself then: 

Although I was going to file an appro) I do not 
need to do ao now. I can file a cross-objection and 
will obtain additional time. 
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Which position arises here we do not 
tnovv and it is outside the scope of this 
appeal. This will be a matter for considera¬ 
tion by tlie lower Appellate Court if and 
when the respondent tiles an appeal toge¬ 
ther with an application for extension^ of 
time under S. 5 and / or S. 14, Limitation 
Act. The result is that the appeal fails and 
is dismissed with costs. We allow Rs. 45 
for counsel’s fee. 

n.s./R.K. Appeal dismissed, 
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Niyogi J. 

Oulabchand Kanhayalal — Plaintiff — 

Appellant. 

V. 

Kishanlal Kanhayalal Teli — Def^mdant 

— Respondent. 

Misc. Appeal No. Ill of 1937 Decided 
on 22nd September 1938, from order of 
Addl. Dist. Judge, Akola, D/- 8lh March 
1937. 

Central Provinces Courts Act (1 of 1917), 
Sec. 26 Presentation of appeal in Additional 
District Judge^s Court must be regarded at 
appeal filed in District Court. 

The Additional Judge is clearly a Judge of the 
District Court although his power to exercise the 
jurisdiction of the District Court is restricted. 
Whenever the Additional Judge hears and deter¬ 
mines an appeal, the appeal would be deemed to 
be beard and determined by the District Court to 
which he is an Additional Judge. [P 43 C 2] 

A decree which had been passed by the Subor* 
dinate Judge, First Glass, Khamgaon, was trans¬ 
ferred for execution to the Subordinate Judge, 
Second Class, Khamgaon. The Court disposed of 
certain matters uuder Section 47, Civil P. C. The 
decree-holder who was aggrieved by that order 
presented an appeal in the Court of the Additional 
District Judge. The Additional District Judge, 
Khamgaon, finding that the order having been 
passed in execution of a decree in a suit tried by 
the Subordinate Judge. First Class, involving the 
claim exceeding Rs. 1000 returned the appeal to 
the decree-holder for proper presentation. The 
decree-holder pursuant to that order printed It 
in the Court of the Additional District Judge, 
Akola : 

Held that the appeal filed in the office of the 
Additional District Judge. Khamgaon “ 

regarded as having been presented to the Distnot 
Court, West Berar. Akola. and hence to the proper 
Court. Although the prodding officer of that sec¬ 
tion of the District Court which h^ Us venue at 
Khamgaon had himself no jurisdiction to hear the 
appeal, it could not be held to have been printed 
to au improper Court. All that the Additional 
iMstrict J udge had to do was to submit the appeal 
to the District Judge who was the Chief Judicial 
Officer in charge of the District Court of Akola aud 
to have it transferred to a Judge of that Court 


competent to bear and determine the appeal. 
Instead of doing so he returned the appeal to the 
appellant for being presented to the Additional 
District Judge, Akola, but that returning of the 
appeal and its representation at Akola could not 
impair the validity of the original presentation of 
the appeal. The appeal was merely transferred 
from one section of the District Court to another 
and not from one Court to another Court : AIR 
2928 Nay 299 and A I H 1937 Nay 80, Bel. on. 

[P 43 0 1, 2] 

A. V. Wazalwar — for Appellant. 

D. N. Choudhary — for Respondent. 

Order.—This is an appeal from an order 
dated 8th March 1937 passed by the Addi¬ 
tional District Judge, Akola, in Civil 
Appeal No. 42.B of 1936, dismissing the 
appeal as barred by time. The facts are 
that a decree which has been passed by the 
Subordinate Judge, First Class, Khamgaon, 
in Civil Suit No. 35 of 1932, decided on 
31st October 1934, was transferred for 
execution to the Subordinate Judge, Second 
Class, Khamgaon, for the reason that the 
decree was tor Rs. 537-8-0 that is less than 
Rs. 1000 in value. That Court disposed of 
certain matters under S. 47, Civil P. C. The 
decree-holder who was aggrieved by that 
order presented an appeal in the Court of 
the Additional District Judge, Khamgaon, 
on 29th June 1936. Under an office order 


issued by the District and Sessions Judge, 
West Berar, Akola, on 23rd September 
1933, the Additional District Judge, Kham¬ 
gaon, was empowered to hear civil appeals 
not over Rs. 1000 in value. The Additional 
District Judge, Khamgaon, found that the 
order having been passed in execution of a 
decree in a suit tried by the Subordinate 
Judge, First Class, involving a claim 
exceeding Rs. 1000 it rightly returned the 
appeal to the decree-holder for proper pre¬ 
sentation on 25th September 1936. The 
decree-holder pursuant to that order pre- 
sented it in the Court of the Additional 
District Judge, Akola, on 26th September 
1936. The lower Appellate Court found 
that the appeal was barred by time as it 
was presented beyond time and no expla. 
nation was given to account for the mis- 


had first presented the appeal in the Addi 
tional District Judge’s Court at Khamgaon 
on 29th June 1936. The lower Appellati 
Oourt was unable to persuade itself thal 
the error was the outcome of any bona fid< 
mistake on the part of the appellant’f 

tfard'^l declined to condone 

SflffiV, the appellant benefit ol 

Section 5 or Section 14. Limitation Act. 
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It appears to me that, before any ques- 
tion of bona hde mistake oan arise, it bas 
first to be determined whether the presen¬ 
tation of an appeal in the Court of the 
Additional District Judge, Khamgaon, was 
not a presentation of appeal to the proper 
Court which in this case was the District 
Court. In my opinion the presentation of 
appeal in the Additional District Judge’s 
Court at Khamgaon, was a presentation of 
appeal to the District Court, West Berar, 
Akola. In A I R 1928 Nag 199,^ and I L R 
(1937) Nag 219* appeal was presented to 
the District Judge, whereas it ought to 
have been presented to the Additional Dis¬ 
trict Judge and in both these cases it was 
held that the presentation of the appeal 
was made to the proper Court and that 
when the District Judge transferred the 
appeal to the Judge who was empowered to 
bear and determine the appeal, the District 
Judge was merely transferring the appeal 
from one section of the Court to another. 


In this case it is urged by the learned 
counsel for the respondent that presenta. 
tion of an appeal to the Additional District 
Judge’s Court cannot be deemed to be pre¬ 
sentation of appeal to the District Court. 
I am unable to assent to this argument in 
view of the plain provisions of the Central 
Provinces Courts Act. Sec. 14 of that Act, 
enumerates three classes of Subordinate 
Civil Courts, (a) the District Court, (b) the 
Court of the Subordinate Judge of the First 
Glass, and (c) the Court of the Subordinate 
Judge of the Second Class. It is clear that 
there are only three Courts as opposed to 
the Judges who are the presiding officers 
thereof. Now the District Court may be 
presided over by one Judge or by more than 
one. When the District Court is presided 


over by more than one Judge the Chief 
Judge of that Court is called the District 
Judge and the others are called Additional 
District Judges who are appointed by the 
Local Government under Section 26, C. P. 
Courts Act. The wording of that Section is 
Bignifioant: 

Whenever it is considered necessary or exj^dient 
^ ^ 4o, the Local Government may appoint an 
Additional Jndge or Judges to any District Court 
^d the' HigB Court may appoint an Additional 
Judge or Judges to the Court of a Subordinate 
Judge (of either Qlaes); and any such Additional 
eieroUe the juriadiction of the Court 

Bibijaddin V. Sonilal, (1928) 16 A I R Nag 199 
V ’Jrl09XC79. 

ranhedal. Chhotelal v. Sitaram, (1937) 24 

80=171 I 0 871=1 L R (1937) 


to which he is appointed and the )>o\vci*s of a 
Judge tlicreof, subject to any gencnil or special 
orders of the authority by which lie is appointed 
as the class or value of suits and appeals whii'li be 
may try, hoar and dotormiuo and subject also in 
respect of tho distribution of tho business of the 
Court to the control of the Judge thereof. 

Now that Section makes a distinction 
between the District Court and the juris- 
diction of the Additional Judge to that 
Court. The Additional Judge is clearly a 
Judge of the District Court although his 
power to exercise the jurisdiction of the; 
District Court is restricted. Whenever the 
Additional Judge hears and determines an 
appeal, the appeal would be deemed to be 
heard and determined by the District Court 
to which he is an Additional Judge and 
from his decision, as being the decision of a 
District Court, an appeal lies to the High 
Court under Sec. 20 (c) of that Act. That 
clearly shows that the Judge must be con. 
tradistinguished from the Court. Suits or 
appeals are presented not to the Judges 
but to the Courts and therefore when the 
appeal in this case was first presented on 
29th June 1936, in the office of the Addi¬ 
tional District Judge, Khamgaon, it must 
be regarded as having been presented to 
the District Court, West Berar, Akola. Al¬ 
though the presiding officer ot that section 
of the District Court which had its venue at 
Khamgaon, had himself no jurisdiction to 
hear the appeal, it could not be held to 
have been presented to an improper Court. 
All that the Additional District Judge had 
to do was to submit the appeal to the Dis¬ 
trict Judge who was the Chief Judicial 
Officer in charge of the District Court of 
Akola, and to have it transferred to a Judge 
of that Court competent to hear and deter- 
mine the appeal. Instead of doing so, he 
returned the appeal to the appellant for 
being presented to the Additional District 
Judge, Akola, but that returning of the 
appeal and its representation at Akola, 
could not impair the validity of the original 
presentation of the appeal on 29th June 
1936. The appeal was merely transferred 
from one section of the District Court to 
another and not from one Court to another 
Court. Therefore the appeal must be re¬ 
garded as having been presented on 29th 
June 1936 which was done within time and 
must be deemed to be pending in the Dis- 
trict Court since that day. It w'ould there¬ 
fore appear that no question of limitation 
in reality arises in the case. If there was 
any mistake in presenting the appeal ab 
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Khamgaon, instead of at Akola, it was not 
a fatal mistake; an entry by a wrongdoer 
will not make the entry any the less an entry 
into the right Court. It was a mistake of 
procedure and not of jurisdiction. It is un¬ 
necessary therefore to go into the question 
whether that mistake was bona fide or not. 

The result is that the lower Appellate 
Court’s order is set aside and the case is 
sent back to that Court for being heard on 
merits. The costs of this appeal will abide 
the issue. Counsel’s fees Bs. 20. 

d.s./r.k. Case remanded. 
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Niyoge and Groeu JJ. 

Madhao Gopal Shirsalkar — Plaintiff 

— Appellant. 

V. 

Secretary of State — Defendant — 

Respondent. 

Letters Patent Appeal No. 16 of 1936, 
Decided on 29th August 1938, from appel¬ 
late decree of Stone C. J., in S. A. No. lll-B 
of 1933. D'. 17th April 1936. 

(a) Berar Land Revenue Code (1896), Secs* 
178, 38—Rules for disposal of Government 
building site made by Chief Commissioner in 
1906, were valid and operative although not 
published in Gazette as required by S. 178 — 
Plaintiff acquiring occupancy rights in land on 
condition that rent fixed at future settlements 
should be 33 per cent, of letting value of land— 
Town survey officer assessing rent accordingly 
in 1928—Assessment challenged by plaintiff— 
Assessment officer held to have jurisdiction to 
revise assessment—Plaintiff held to be bound by 
his agreement. 

The rules for the disposal of Government build* 
ing sites made by the Chief Commissioner in 1906 
were valid and operative, notwithstanding that 
they had not been published in the Gazette as 
required by Sec. 178. The general rules contem¬ 
plated in S. 38 took effect by virtue of their having 
been sanctioned by the Chief Commissioner and 
became operative de hors their publication in the 
Gazette under Sec. 218. They were valid because 
they were sanctioned by a competent authority in 
accordance with law and not because they had the 
force of law. Publication was a condition subse¬ 
quent to the making of the rules and therefore 
directory. The non-observance of that condition 
would not prevent the rules from taking effect. 

[P 46 0 1; P 46 0 1] 

The plaintiff by an agreement executed by him 
in accordance with R. 37 of the rules for the dis¬ 
posal of Government building sites made by the 
Chief Commissioner in 1906, acquired occupancy 
r^bts in a plot, rental Rs. 3-8-0, on condition that 
the tent fixed at the future settlements should 

^ letting value of 

me land, in the town survey made in 1928, the 
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Town Survey Officer assessed the plot to Rs. 24per 
annum. That was varied to some extent by the 
Commissioner whose order was affirmed by the 
Governor in Council. It was contended by the 
plaintiff that the rules of 1906 had no force of law 
for want of publication in the 0. P. Gazette as 
required by Sec. 178 and that the revision of the 
assessment could only be made under Rule 8 of the 
rules of 1894 : 

Held that the rules of 1906 were valid and 
operative. The plaintiff when he accepted the 
certificate of grant of occupancy rights and execut¬ 
ed an agreement under Rules of 1906 must be 
deemed to have waived that objection to the 
validity of the rules. Even supposing that the 
plaintiff had entered into the agreement under the 
mistaken notion that the rules bad force of law, 
when they had not, that mistake of law could not 
invalidate the contract (S. 21, Contract Act). The 
plaintiff, having by his free will, chosen to accept 
the terms, could not legally repudiate the agree¬ 
ment, and the Settlement Officer had jurisdiction 
to revise the assessment : (1901) 1 K B 673, Rel. 
on. [P 46 C 2; P 47 0 11 

(b) Berar Land Revenue Code (1928), Sec¬ 
tions 41 (3), 192 (1), Proviso—Person acquiring, 
occupancy right under rules for disposal of 
Government sites in 1906, disputing right of 
Government to enhance assessment of the land 
—Dispute decided against him by Revenue 
Officer—He is entitled to sue under S. 41 (3) 
to establish his right—Suit also comes under 
S. 192 (1), Proviso—Civil Court has jurisdiction. 
to try it. 

The question w’hether or not a Civil Court has 
jurisdiction to try a particular suit must be deter¬ 
mined by averments made in the plaint. Where a- 
person, who has acquired occupany right in land 
by an agreement executed by him in accordance 
with R. 37 of the rules for disposal of Government 
building site made by the Chief Commissioner in 
1906, disputes the right of the Government to 
enhance the assessment on his land and that dis¬ 
pute is decided by the Revenue Officer against 
him, he is entitled to sue for establishing his- 
right under Section 41 (3) of the Code. Such suit- 
involves the interpretation of the certificate grant¬ 
ed to the plaintiff and his agreement and the 
determination of their legal effect and as such falls 
under Proviso to S. 192 (1) as also under S. 41 (3). 
The Civil Court has jurisdiction to try such a suit. 

[P 47 0 2] 

(c) Interpretation of Statutes—Construction. 

It is an elementary rule of construction that- 
nothing is to be added to or taken from a statute : 
(1910) A C 409, Bel. on. [P 45 Q 3]- 

V. K. Bajwade — for Appellant. 

W. E. Puranik, Advocate-General — 

for Respondent. 
Judgment,—This is an appeal under th& 
Letters Patent by the plaintiff, arising out 
o his suit instituted for obtaining a 
declaration that the revised assessment of 
and revenue made on his land was ultra 
vires and void. In 1909 the plaintiff, by an 
agieement executed by him in accordance 
With it. 37 of the rules for the disposal of 
Government building sites made by the 
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Chief Commissioner in 1906, acquired 
oooupanoy rights in plot No. 23, area 28 
gunthas, rental Es. 3-8-0. situate in Akola 
Town, on condition that the rent fixed at 
future settlements should ordinarily be 33 
per cent, of the letting value of the land. 
Town Survey of Akola was ordered under 
Notification No. 234-XVI, dated 5th April 
1926 issued under Section 83, Berar Land 
Eevenue Code, 1896. It was completed 
after the amended Berar Land Eevenue 
Code was passed in 1928. The Town Settle, 
tnent OflQoer, by an order passed on 7th 
I’obruary 1929, held that the old assessment 
was duo for revision in pursuance of the 
aforesaid Eules of 1906 and assessed the plot 
to Es. 24 per annum. That was varied to 
some extent by the Commissioner whose 
order was affirmed by the Governor in 
Council. The contention raised by the 
plaintiff was twofold : (i) That the Akola 
town survey ordered.by the Notification in 
1926 was not a fresh revenue survey with- 
in the meaning of Sec. 93 (l), Berar Land 
^venue Code, 1896, and that it could not 
invest the Settlement Officer with jurisdic¬ 
tion to revise the old assessment, (ii) That 
the Eules of 1906 had no force of law for 
want of publication in the Central Pro¬ 
vinces Gazette as required by S. 178 of the 
Code of 1896 and that the revision of the 
assessment could be made only under E. 8 

of the Eules of 1894 (Eesident’s Book 
Circular 20 of 1894). 


The primary question which arises upoi 

this appeal is whether the Eules of 190( 

couW not take effect for want of publica 

tion in the Central Provinces Gazette. Ii 

our opinion they were valid and operative 

notwithstanding that they had not beer 

published in the Gazette as required bj 

TOC. 178, Berar Land Eevenue Code. 1896 

tor the reasons which follow. The appel 

lant does not deny that the occupancy 

nghts were granted to him in 1906 unde' 

^0 provisions of S. 38 of the Code of 1896 

The material part of that Section runs ai 
follows: 

Deputy Oommissiouer may subject t( 
tne orders of the Commissioner, dispose of them ii 

O' a® “ay ^ 

^Bid” t ^ >^ulea sanctioned by thi 


accordance with the Governmen 
« Foreign Department Notification No 
dated 11th September 1903. the terms 
gerat, the Ohief Oommiasiooer and the Centra 
ijrovmoea (Hsette. were substituted for the terms 

,^^***«*^ Districts, the Besideni 
and the Hyderabad Kesidency orders, reepdctively 


which opoiu’ in tho oilition ot tiio Code of 1890 
issued in 190G. 

The Eulos of 1906 governing the dis¬ 
posal of buliding sites wore api) 0 nded to 
the Code of 1896 in its first edition issued in 
1906. They purport to be rules made under 
S. 38 of the Code of 1896 : sec p. 92, Berar 
Land Eevenue Code 1896, edition 1906. 
The appellant contends that these rules not 
having been published in tho Central Pro. 
vinces Gazette did not acquire the force of 
law. The appellant’s contention assumes 
that the general rules mentioned in Sec. 38 
refer to those made under Sec. 17S of the 
Code of 1896 but that assumption is 
unfounded. There are no bonds in the 
Section which attribute to S. 178. It is an 
elementary rule of construction that noth, 
ing is to be added to or be taken from a 
statute. As observed by Lord Mersey in 
(1910) 79 L J K B 905^ at p. 911 : 

It is a strong thing to read into an Act of Parlia- 
ment words which are not there imd in the absence' 
of clear necessity, it is a wrong thing to do. 

In S. 38 of the Code of 1896 the words 
used are "as may be authorized by general 
rules sanctioned by the Resident” (i. e. ihe 
Chief Commissioner). It is not denied that 
the Rules of 1906 were sanctioned by the 
Chief Commissioner, (and it may be noted 
that the plea that the Eules of 1906 were 
void for want of sanction of the Govern¬ 
ment of India was withdrawn), but what is 
urged is that they ought to have been 
published in the Gazette as required by 
Sec. 178 of that Code. It is impossible to 
assent to this argument without following 
a course reprobated by the recognized prin¬ 
ciple stated above. Nor does it appear that 
the author of the Code while enacting that 
Section inadvertently omitted to make 
express reference to Sec. 178. The words 
general rules sanctioned” are important. 

S. 178 contemplates rules “made” by the 
Chief Commissioner and not those "sanc¬ 
tioned” and it does not describe the rules * 
made” under it as “general rules.” A similar 
expression occurs in Ss. 40,121 (2) and 154 
(2) where the word "sanctioned” is used. 
Examining the several Sections of the Code 
it is evident that when the Code intends 
that the rules or instructions referred to in 
particular Sections of it should mean those 
made under S. 178 or S. 216, it expressly 
says so. Reference may be made to Ss. 179, 
180, 181, 183, 186, 187, 188, 191 and 193 
in each of which one finds the expression 

1. Tompson v. Goold and Co., (1910) A O 409=79 

L J K B 905=103 L T 81=26 T L R 520. 
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“subject to any rules made under S. 178.” 
Turnins* one’s attention to Ss. 20, 32, 52 (b), 
58, 59 (b), 63 (3), 64 and 83 (2) one finds 
the expression “subject to any instruc¬ 
tions given under S. 216” or words to that 
effect. The absence of such words in S. 38 
gives a clear indication that the Section has 
no reference to Sec. 178 or Sec. 216. The 
words “general rules sanctioned” must be 
read with their context ‘subject to the 
orders of the Commissioner” and so read 
clearly indicate that they were intended to 
be administrative rules for guidance of the 
Bevenue Officers. It is true that the rules 
of 1906 happen to be published along with 
others under a common caption “Kules 
under the Berar Land Revenue Code 1896” 
(p. 85 of Edition 1906). But that heading 
is misleading ns will be apparent by refer¬ 
ence to pp. 128, 129 where the “orders” of 
the Chief Commissioner referred to in 
S. 115 and S. 117 and to p. 130 where 
the declaration referred to in S. 126 are 
printed. Manifestly they could not be re. 
garded as rules made under S. 178 simply 
because they are there under the heading 
“Rules.” S. 178 occurs in Ch. 16 which 
speaks of Procedure of Revenue Officers, 
and the Chief Commissioner is empowered 
to make rules : 

for regulating the procedure of Revenue Officers 
under this law in cases in which a procedure is 
not prescribed by the law and for otherwise carry¬ 
ing iuto effect the objects of the law. 

“General Rules” contemplated in S. 38 
are not rules of procedure bub rules to 
guide the Revenue Officers in the disposal 
of Government lands. Since the power to 
“sanction” such rules is given by S. 38 
itself, it is unnecessary to invoke the 
general power conferred by S. 178 in the 
last clause of the passage extracted above. 
It is thus clear that the general rules con¬ 
templated in S, 38 took effect by virtue of 
their having been sanctioned by the Chief 
Commissioner and became operative de hors 
their publication in the Gazette under 
S. 218. They were valid because they were 
sanctioned by a competent authority in 
accordance with law and not because they 
had the force of law. Publication was a 
condition subsequent to the making of the 
rules and was therefore directory The 
non-observance of that condition would not 
prevent the rules from taking effect • 
(1901) 1 KB 673.2 • 


2. Jones v. Robson, (1901) 1KB 673 


It is however urged that the rules of 
1894 having had the force of law, their 
authority could not be impaired by the 
general rules under S. 38 which had not 
the force of law. S. 38 does not refer to 
the rules of 1894 aod it makes only those 
rules effective which are sanctioned by the 
Chief Commissioner. It does not restrict 
the power of the Chief Commissioner in 
making assessment of building sites, as the 
Pi-ovisoto R. 8 of the Circular of 1894 did. 
When the Chief Commissioner sanctioned 
the rules under S. 38, the old rules of 1894 
must be deemed to have been impliedly 
repealed. It may be conceded that the 
Rules of 1894 would remain operative until 
the Chief Commissioner sanctioned the 
rules under S. 38 but wheu he sanctioned 
the latter in 1906, the former cannot hold 
the field. It is pertinent to notice here that 
Part 1 of the 1894 Circular was reproduced 
as Rr. 30 to 45 in the new Rules of 1906 
with the most important variation regard¬ 
ing the enhancement of the annual ground 
rent from 20 per cent, of the letting value 
of the land to 22 per cent. The old rules 
were in reality adopted with this modifica¬ 
tion. If the Rules of 1894 had the force of 
law, their authority was exhausted by their 
fresh promulgation, not by publication in 
the Gazette, which was redundai t, but by 
their incorporation in the 1900 edition of 
the Code. It is contended that the modifi¬ 
cation was ultra vires of the Chief Gom- 
niissioner. ^ It cannot be so because he was 
invested with power to enhance the ground 
rent from 20 per cent. t> 33 per cent, by 
S. 38 of the Code of 1896. That was not 
a matter of procedure and consequently 
0 . 178 and S. 218 could net come into play. 

Granting for the nonce that the Chief 
Commissioner was not competent to do so 
except by making a rule under S. 178 and 
publishing It in the Central Provinces 
gazette, it must be observed that he had 
inherent power (conferred by S. 178) to 
make such a rule and he must be presumed 
to have made the rule under S. 178 (rathor 
than under S. 38), and the publication of 
tbe rule by incorporating it in the 1906 
edition of the Code of 1896 instead of doing 
so in the Gazette was but a formal irregu¬ 
larity The plaintiff was fully aware of this 
uregularity when he accepted the certificate 
oi grant of occupancy rights and he execu¬ 
te! an agreement under tbe Rules of 1906. 
Be must therefore be deemed to have 
waived that objection to the validity of the 
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rolea.^ The present case is not, strictly 
speaking, one of ultra vires action as the 
Chief Commissioner's competency is not 
contested, but even if it were, that would 
not help the plaintiff in shaking off his 
obligation which he has incurred under the 
rules. It is true that an ultra vires statute 
cannot be validated by acquiescence but it 
is equally true that an acquiescing party 
may be estopped from questioning it : see 
The Doctrine of Ultra Vires, Street, p. 436, 
Edition 1930. 

Now the important question is : Can the 
plaintiff resile from his own agreement of 
1909? Even supposing that he entered into 
it under the mistaken notion that the rules 
had the force of law when they had not, 
that mistake of law cannot invalidate the 
contract : see S. 21, Contract Act. The 
prarties dealt with each other at arms 
length. The plaintiff, who is himself a legal 
practitioner, must be presumed to have 
read the rules of 1906 as incorporated in 
the authorized edition of the Cod© of 1906 
and he does not deny that he read them 
before he entered into the transaction. The 
land was owned by the Government and 
the Revenue OfiBcer concerned offered the 
occupancy rights to him on the conditions 
embodied in the Rules of 1906 which the 
Chief Commissioner as head of the Govern, 
ment had full power to sanction. The 
plaintiff was free to accept or to reject the 
terms so offered. He by his free will chose 
to purchase the occupancy rights on those 
terms. He could not legally repudiate that 
agreement as he accepted the Rules of 1906 
without protest. The next question is 
whether or not the Settlement Officer had 
jurisdiction to revise the assessment. If the 
Rules of 1906 were valid, as we have held 
already, the plaintiff must be held bound 
by B. 36 of those rules That says that the 
rent was assessed for the unexpired portion 
of the current settlement subject to the 
condition that at future settlements it 
would be 33 per cent, of the letting value 
of the land. The Notification issued in 1926 
^uld be deemed to have been issued under 
the Code of 1928 by virtue of S. 195 of the 
Oodo of 1928, It was open to the Settle, 
ment Officer to enhance the assessment 
even up to 60 per cent of the estimated 
letting value of the land disregarding the 
^pellant’s claim to hold land on privileged 
wmjB, The Government was however 
by the terms of the plaintiff’s agree, 
ment made in 1909 and recognizing this 


obligation, ordered revised assessment to he 
made on tho basis of tho old contract {sec 
Ex. D-2) with tho result tiiat the appellant 
was substantially benefited. 

On behalf of the respondent, it was urged 
that the suit being one which in effect con¬ 
tested tho aTnouiit of assessment was not 
triable by the Civil Court. It must be 
observed that the Kovenue Member in his 
order referred tho plaintiff to tho Civil 
Court and he had rnaiiil'cstly good reason 
to do so. The plaintiff's case was that the 
Government had no right, under the terms 
of the grant made in 1909 which were void,I 
to revise the assessment. That involved 
interpretation of the terms of the certificate 
(Ex. P.2) and the plaintiff’s agreement 
(Ex. D-l) and determination of their legal 
effect. The question whether or not the 
Civil Court has jurisdiction must be deter¬ 
mined by the averments made in the plaint. 
They leave no room for doubt that the case 
falls under the Proviso to S. 192 (l) as also 
sub.sec. 3 of S. 41 of the Code of 1928. 
Sub.8. 1 of S. 41 does not merely contem.i 
plate questions of title bub of rights as well, 
i.e. rights in respect of any property of the 
Government. The plaintiff disputed the 
right of the Government to enhance the 
assessment on his land and that dispute 
was decided by the Revenue Officer against; 
the plaintiff. He was therefore clearlyl 
entitled to sue for establishing hie right! 
under sub-s. 3 of S. 41 of that Code. The! 
appeal stands dismissed with costs. Coun¬ 
sel’s fee Rs. 200. The costs of the Courts 
below and of appeal before the Hon’ble the 
Chief Justice, will be borne by the parties., 

b.m./r.k. Appeal dismissed. 
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Bapuji Bamji Patil — Appellant. 

V. 

Gangaram Madhorao Veshpande and 
others — Respondents. 

Second Appeal No. 373 of 1936, Decided 
on 7th October 1938, from appellate decree 
of Addl. Dist. Judge, Amraoti, D/. 27th 
April 1936. 

(a) Hindu law—Adoption—In Berar, Bombay 
rules about adoption apply. 

In Berar, the Bombay rules about adoption 
apply; that is to say a widow has authority to 
adopts in the absence of express permission from the 
husband. , [P 48 C 1] 


A. I. R. 
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(b) Hindu Law— Adoption—Mother’s power 
to adopt terminates when her son dies leaving 
widow. 

Mother’s power to adopt Is completely extin¬ 
guished the moment her son dies leaving a widow, 
and it is immaterial whether that widow attained 
the age of full legal competence or not '.AIR 
1934 Nag 183 and AIR 1938 Bam 20, Foil.; 
AIR 1029 Nag 98 (F B) ; A I R 1936 Nag 65 
and AIR 1938 Nag 423. Eipl. [P 50 C 13 

jM. B. Kinkhede and V. R. Dhoke — 

for Appellant. 

B. R. Mandlekar — for Bespondent 2. 


Judgment.—This is a case from Berar 
.-where the Bombay rules about adoption 
apply, that is to say, a widow has autho. 
rity to adopt in the absence of express 
permission from the husband. The relation¬ 
ship between the parties is shown in the 
following genealogical tree. 

Girjabai = BHIWAJI = Gopibai 
(Istw.) 1 (d. 1912) I (2nd w. d. 1927) 

! I 

I I I 

Pisibai Koudba Dattu (def.) 

I (d. 1913) (adopted in 1921 

I I w. Laxmi by Gopibai) 

Vithal Keshao (re.matried 
(pis. 3) (pis. 4). 4 mouths 

later) 


Bhiwaji died in 1912 leaving two widows 
Girjabai and Gopibai, and a son Kondba 
and a daughter Pisibai. Kondba died in 
1918 and four months later his widow Mt. 
Laxmi remarried. Thereupon his mother 
Gopibai adopted the first defendant Dattu. 
This was in the year '1921, and the only 
question here is whether such an adoption 
is legally valid. Plaintiffs 1 and 2 are trans¬ 
ferees from plaintiffs 3 and 4 who are the 
sons of Pisibai, and who bub for the adop. 
tion would be entitled to succeed. The 
remaining defendants are transferees from 
defendant 1. All these facts are either 
admitted or proved. There are four Nagpur 
decisions which deal with this matter! In 
17 N L J,57^ at p. 59 Pollock A. J. G. held 
that such an adoption was invalid. He inter- 
preted the decision of their Lordships of the 
Privy Council in 59 Bom 360® to mean that 
the mother s power of adoption ceases for 
all time the moment the son dies leaving a 
widow. It IS a decision on all fours with 
the present case. The other rulings are two 


(1935) 22 A I 

(P 0?^^ ^ ^ 493=59 Bom 360= 62 \ 


Full Bench decisions of the Judicial Com¬ 
missioner’s Court. The earlier of the two, 
namely 25 N L R 144® came to the same 
conclusion though for different reasons, but 
the later one, 31 N L R Sup 180,* overruled 
it on the ground that the Privy Council in 
59 Bom 360® had impliedly overruled the 
old view. Pollock A. J. C. was an assenting 
member of this Bench but no reference was 
made to his earlier decision. The fourth 
ruling is that of a Division Bench of this 
Court which takes the same view as the 
later of the two Full Bench decisions. It is 
(1938) N L J 237.® 

We have therefore a Full Bench decision 
of the Judicial Commissioner’s Court and 
that of a single Judge holding that the 
mother has no power. We also have a 
second Full Bench of the Judicial Commis¬ 
sioner’s Court overruling the first and we 
have a Division Bench of this Court follow¬ 
ing the second Full Bench. If these two 
later rulings had been exactly in point, 
there would have been an end of the matter, 
but the facts are slightly different in both, 
and it is argued on behalf of the defendant- 
respondent that that makes the observations 
on this point obiter. What I have to see 
therefore is whether the principle enun¬ 
ciated in the two later rulings applied 
equally to the facts there as well as to those 
here or whether there is any point of differ¬ 
entiation. Dealing first with 31 N L R Sup 
180^ it will be convenient to set out the 
family tree of the parties there. It was as 
follows : 


PUNAJI (d. 11-10-18) 

Mt. Putai (d. 18-10-18) 

I 1 

Motya (d. 16-10-18) Amruta (d. 15-10-18) 

—w. Tulsi (defendant 4) 

Ramchandra (plaintiff 
adopted to Tulsi.) 


The family was unfortunate and all 
except Tulsi died within a few days of each 
other as shown above. They were all joint 
and Motya was the last male survivor. 
After him the property devolved on his 
mother Mt. Putai and after her to Tulsi, 


8. ^ BauLt (1929) 16 A I R Naj 

.4 I C 499=25 N L R 144 (P B). 

Bai, (1936) 

180 ^ B)” ^ ^ N L R : 

«-3=;93rN ^ ^ ’ 
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the widow o£ a predeceased male co.par^ 
oener. She adopted Bamohandra, who was 
the plaintiff there, after the property had 
vested in her and the question was whether 
she could do so. It was held that she 
could. The learned Judicial Commissioners 
interpreted the Privy Council ruling in 12 
Pat 642^ to mean that the restriction on 
adoption was imposed on the mother and 
not on the widow of a gotraja sapinda, and 
•even as regards the mother the restriction 
applied only when the son died leaving a 
widow or a son. This is what they say : 

Theic Lordships pointed out that in all those 
■cases it \7as the existence of the sou’s widow that 
stood in the way of adoption and that in none of 
1;hem was there any suggestion that the same rule 
would apply if the heir in whom the property had 
vested were someone other than her. 

In the case before them it was not the 
‘mother who adopted but the son’s widow 
—the exact converse of the position before 
their Lordships. They held therefore that 
the prohibition contained in the Privy 
•Council decision did not extend to the case 
before them. It is true, they overruled the 
■earlier Full Bench decision in 25 N L R 144® 
but not on this point. The facts in the ear- 
'lier decision were as follows. Again, I append 
a tree. 

Krishnaji=Mt. Sitabal. 

Zaboo 

(Mt. Bainabai). 

Krishnaji and his son Zaboo were mem. 
bers of a joint Hindu family. Zaboo died 
and Krishnaji succeeded by survivorship. 
Cn Kxishnaji’s death, his widow Sitabai 
succeeded and after her Bainabai. Bainabai 
then adopted a son and the question was 
whether such an adoption could be made. 
*Th 0 Full Bench proceeding upon the theory 
that the power of adoption was dependent 
•upon the vesting of the estate held that 
she could not. It decided that unless the 
widow succeeds directly to the estate of 
'her husband no adoption can be made. 
’This, the later Full Bench held was wrong, 
•it pointed out that under the Privy Ooun- 
‘Off decisions, and also under the Hindu 
law texts, the power of adoption was not 
■dependent upon the vesting of the estate 
■and held that the only restrictions which 
the Privy Council imposed was upon the 
■fiiotfaer when the son leaves a widow. In 
Qeitber of these cases was the adoption by 
the mother. The decision of Pollock A. J. C. 

^4 Asoatstidlta MansiDgh v. Sanatan Singh, (1933) 
^ ^ ^ 0 166=143 I 0 441=12 Pat 642= 

40912?A.«42 (p 0). 
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was a case of a mother and is exaetl>' iu 
point. It has not been overruled. In tho 
Division Bench decision of this Court tho 
facts wero as follows. I reptodiico for cou- 
venienco tho tree given in that judgmeut. 
T^io material dates are also to be found 
there. 

LAXMAX (d. 1S9G) 

1 I 

Ramji (d. 12.1.190C) Kdbhniiji •27-1-190G) 
W. Draupadi \V. 

! I 

Sakharam (d. 1912) 1 ikram (plaintif!) 

(adopted by Draupadi (adopted by Tuls^ai 

on 28-e-1907} ou 3-6-1930) 

As will be seen there were two adoptions 
and the last male holder before these adop¬ 
tions was Krishnaji. He succeeded by survi¬ 
vorship. When he died the only members of 
the joint family left were the two widows, 
Draupadi and Tulsai. Draupadi adopted 
Sakharam in 1912 and when he died Tul- 
sai adopted the plaintiff. The suit was 
against Draupadi, and the question was 
whether these two adoptions were valid. It 
was held that both were valid and it was 
again pointed out at p. 244 that **the limit 
indicated in 12 Pat 642'- may be regarded 
as the only limit.” 

It will thus be seen that of the four Nag¬ 
pur decisions only that of Pollock A. J. G. 
is exactly in point and that the later Full 
Bench and the Division Bench take the 
same view of the Privy Council in 12 Pat 
642,^as he did. Ibis true, their observations 
are in a sense obiter but it was necessary 
in both cases to examine the true mean¬ 
ing and extent of the Privy Council deci¬ 
sions, and I fully agree with them that 
whatever else their Lordships may have 
meant they clearly decided that the mother 
cannot adopt when the son dies leaving a 
widow who can. It was argued however that 
their Lordships have left at large the ques¬ 
tion whether the rule would apply when 
the son’s widow has not attained full 
legal capacity” and that as Laxmi was at 
the outside 15 years and months at the 
date of Kondbha’s death, she had no power 
to adopt and consequently the mother’s 
power revived when Laxmi remarried. 
These arguments are based on two passages 
from their Lordships’ judgment. The one 
which is said to deal with the age of “full 
legal capacity” states that “the test is to be 
whether these conditions exist at the time 
of the son’s death.” And the other relating 
to the capacity of the son's widow states : 
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Whether in order to bring this principle into 
play it is essential that the son’s widow should 
herself be clothed with the power of adoption 
(the italicized is mine) is left open. 

So far as the latter passage is concerned 
I agree ■with 39 Bom L R 599' at page 604 
that it does not relate to the question of 
“full legal capacity” but to another matter. 
There are parts of India, the Central Pro- 
vinces among them, where a widow cannot 
adopt unless she has been given the neces- 
eary permission to do so by her husband. 
When that has not been done, she is not 
“clothed with the power of adoption”. 
I agree that that is what their Lordships 
had in mind. The change in language be¬ 
tween this passage and the other passages 
where their Lordships deal with “full legal 
capacity” and “ceremonial competence” is 
in my opinion significant. When dealing 
with the latter they were interpreting 
words used in the former judgments of the 
Board and I can hardly think that they 
would have altered their phraseology in 
this way if they had been dealing with the 
same matter here. It is to be observed also 
that whereas their Lordships have dealt 
at page 658 with two cases in which the 
mother’s power to adopt comes to an end, 
namely where there is a grandson or a 
son’s widow they have left only one of these 
two positions at large at page 659. It would 
hardly be likely that their Lordships meant 
to indicate that the power would be at an 
end when there is a grandson whether he 
has attained full legal competence or not 
but might not be so when there is a son’s 
widow. Clearly what applies in the one 
case must apply in the other. Therefore 
the interprbtation which the Bombay High 

Court places upon this decision seems to 
me to be right. 

As regards the other passage it does not 
relate to the son’s widow but to the son 
himself. Their Lordships decide that when 
the son dies before attaining full legal com, 
petence and does not leave either a widow 
or a son or an adopted son, then the power 
of the mother which was in abeyance 
during the son s lifetime revives, but the 
moment he hands the torch on to another 
the mother can no longer retake it. Whe 
ther he has handed it on or not is of course 
a matter which must be determined with 


SOD to whom it has been handed on is of 
full legal competence or not is immaterial,. 
Therefore, following 39 Bom L R 699/' 
I hold that Gopibai’s power to adopt was 
completely extinguished the moment her 
son Kondbha died leaving a widow, and 
that it is immaterial whether that widow 
had attained the age of full legal compe¬ 
tence or not. The decision appealed from 
is upheld and the appeal is dismissed with 
costs. 

D.S./r.K. Appeal dismissed. 
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FULL BENCH 

Stone C. J., Vivian Bose and- 

Clarke JJ. 

Motiram afid others — Defendants 

Nos. 2 to 5 — Applicants* 

V. 

Daulatt Plaintiff and another — 

Defendant No. 1 — Non-Applicants, 

Civil Eevn. No. 542 of 1937, Decided on. 
5th September 1938, against order of Sub. 
Judge, Second Class, Katol, D/. 22nd July 
1937. 

(a) Court-fees Act (1870), S. 7 (iv) (c)—Suit 
for declaration that plaintiff is reversioner and 
for injunction and appointment of receiver 
comes under S. 7 (iv) (c) (Per Niyogi J,) 

Where in a suit it is prayed that it should be 
declared that plaintiff is the next reversioner, and" 
that a permanent injunction be granted restraiu- 
ing defendant from committing acts of waste and 
that a receiver be appointed to manage the pro¬ 
perty , the reliefs of injunction or the appointment 
of receiver are consequential reliefs and the suit 
n purview of S. 7(iv)(c); 

if* AIR 1932 All llA 

and AIR 1930 Gal 686, Expl. [p 61 0 2} 

(b) Court-fee. Act (1870), S. 7 (iv) (c)-Iir 
considering meanmg of S. 7 (iv) (c) it i. neces- 

Civil P. l-l’j Valuation Act, S. 8 and 

In construing a statute, one should endeavour to. 
give It a meaning, in all cases of ambiguity, which, 
will make It consonant to, rather than in disagree¬ 
ment with, other Acts. Hence in considering the- 

(iv) (c) it is necessary to consider 
&. «, buits Valuation Act and O. 7, R. 11 , Civil 
Procedure Code. [P 52 q 2;P 53 01] 

for^furilSJrn?°Yt'“. and the value 

tiff values fcbA ci ^ same, and if theplain- 

jurisdiction^and at Tnotw'fi*®'' 

ruroo^AQ m ^ -a figure for court-fee- 

P P -es m a suit coming under Sec. 7 (iv) ( 0 ),. 
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Gourt'feee Aot, the Oouit is at liberty to oballonge 
one of those values at any rate : /I J K 1980 Naij 
843 ; 7 N L B 190 and AIR 1932 Lah 132. 
Bel. on. [P 64 0 2] 

**(d) Court-fees Act (1870), S. 7 (iv) (c) 
—In valuing suits coming under S. 7 (tv) (c) 
principle that value of suit is value of property 
affected by relief asked for cannot be adopted 
as test. 


The principle that 'where the subject-matbor is 
so related to things which have a real money 
value that the relief asked for will affect these, 
then the value of the suit for the purpose of juris¬ 
diction is to be taken as the market value of the 
property affected, cannot be adopted as the test for 
valuing suits of the type coming under S. 7 (iv) (c). 
because it is not the value of the thing affected 
that settles the value of the relief sought. It is 
the value of the relief sought which has to bo 
determined : AIR 1927 Mad 565, Ref. [P 55 0 2] 


^ ^ (e) Court.fecs Act (1870), S. 7 (iv) (c) 
—Valuation put by plaintiff, if arbitrary and 
unreasonable, Court can interfere and exercise 
iU powers under O, 7, R. 11, Civil P. C.—AIR 
1937 Naff 14~165 I C 106, Ovetruled, 

It is true that under S. 7 (iv) (c), the plaintiff 
may put any valuation on the relief but such 
value is not binding on Court and it can refuse to 
accept that figure. There is nothing in the Court- 
fees Act which shows that in cases coming under 
8.7 (iv) (c), the power which the Court is given by 
O. 7, R. 11, Civil P, C.. is taken away. If the 
valuation put by the plaintiff is arbitrary and 
unreasonable, in other words if the disparity is so 
great as to show that the plaintiff has not 
endeavoured to fix a fair value at all but has 
simply set down a figure which is unreasonable 
and bears no relation to the value of the right liti¬ 
gated, the Court can interfere and exercise its 
powers under O. 7. R. 11, Civil P. C.: AIR 1937 
Nag 14—165 I C 106, Overruled i A I R 1918 
P O 135, Expl. ; 7 N L R 190 ; AI B 1928 Nag 
243; AIR 1924 Nag 295 and (1938) N LJ 130, 
Approved; Case law referred. [P 52 C 2* 

P66 0 1; P 67 0 2] 

J. R. Mudholkar — for Applicants. 

M. R. Rajkarne and K. B. Tare — 

for Non.Applicant No. 1, 

Order op Reference 


Niyogi J .—This is a defendants’ appli 
cation in revision against an interlocutor 
order passed on 22nd July 1937 in Givi 
8mt No. 124.A of 1937, by the Subordinat 
diuge, Second Glass, Katol. The plaintil 
^ < x*?**®^ ttie suit seeking relief as follows 

miaL?* ^ Alerted that the plaintiff is the nex 

1 “d a permanent injunction restraic 

^ committing any actsof waet 
m future be granted ; 

^ declared that the acta complained of ar 
Mte and not binding on the plaintiff next revei 
noner after the death of defendant 1 ; 

to) ■ receiver be appointed to manage the estate 

of this snit be decreed against th 

^*^* 07 Othwrdief the Conrt deems fit be air 


These reliefs can 1)0 summarized inl.o 
three : (i) It be declared that the plaintiff 
is the next reversioner, (ii) That per- 
manent injunction be granted to restrain 
defendant 1 from committing acts of waste, 
(iii) That a receiver be appointed to manage 
the property. 

The defendants raised the objection that 
it was not open to the p'la.intiir to put hia 
own valuation on tho several reliefs claimed 
by him. Tho lower Court overruled the 
contention which is again pressed lieio in 
revision by the defendants. It is urgod on 
behalf of the defendants that the relief of 
injunction or the appointment of receiver 
was an independent and substantive relief 
and that it should be paid for separately. 
On that basis it is urged that the suit for 
the purposes of court-fees does not fall 
under S. 7 (iv) (c), Court-fees Act. Reliance 
is placed on 54 All 232^ and 58 Cal 281.^ 
In the first mentioned case the plea such 
as is raised here was in fact overruled. It 
was held that the relief with respect to the 
appointment of a receiver was a relief con¬ 
sequential on the granting of the plaintifif’s 
relief for a declaration of the plaintiff’s 
title. The suit which was one for a decla¬ 
ration of title and appointment of a receiver 
•was treated as one falling under S. 7 (iv) (c). 
Court-fees Act. It was further held that it 
was open to tho plaintiff to put his own 
valuation upon the relief sought by him. 
In 58 Cal 281^ the plaintiff had paid sepa¬ 
rate court-fees for the relief of declaration 
and for the relief of injunction, exactly as 
is contended for by the defendants in this 
case, but their Lordships of the Calcutta 
High Court held that the relief of injunc¬ 
tion was consequential on the relief of 
declaration and held that the suit fell under 
S. 7 (iv) (c), Court-fees Act. It was also 
pointed out that it was at the option of the 
plaintiff to fix any value he likes on the 
reliefs that he claims in the suit. 

I have no doubt as I held in A I R 1937 
Nag 14,® that the reliefs of injunction or 
the appointment of receiver are consequen¬ 
tial reliefs and that the case comes within 
the purview of S. 7 (iv) (c), Court-fees Act. 
In respect of such suits there has been 

1. Mt. Chhatarpati v. Mt. Kalap Dei, (1932) 19 

A I R All 114=135 I C 237=64 All 232= 

1931 A L J 837. 

2. In re Kalipada Mukherji, (1930) 17 A I R Cal 

686=131 I C 587=68 Cal 281=34 G W N 

870. 

3. Secy, of State v. Dadoo Ghanshyam Singh, 

(1937) 24 A I R Nag 14=165 I C 106. 
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much divergence of opinion as to whether 
the plaintiff is entitled to put arbitrarily 
low valuation on the consequential relief or 
not. In A I R 1937 Nag 14^ I had occasion 
to deal with this point and I expressed my 
opinion that the Court is not authorized 
until proper rules are framed under S. 9, 
Suits Valuation Act, to interfere with the 
valuation put by the plaintiff even though 
it may appear to be capricious and unrea¬ 
sonable. In that case my view was expressed 
in these terms: 


There was formerly some divergence of judicial 
opinion on the question whether See. 7 (iv) (c), 
Court-fees Act, authorizes a plaintiff to value his 
relief in an arbitrary manner, but lately the opi¬ 
nion of all the High Courts appears to converge on 
the view that it leaves it open to the plaintifi to 
attach his own value to the relief claimed by him 
and that the Courts have no power to revise the 
plaintiff's valuation even though it may appear to 
be capricious. The Calcutta High Court had held 
in 40 Cal 245^ and 11 C W N lOb^ which was 
followed by the Judicial Commissioner’s Court at 
Nagpur in 7 N L R 190® that a plaintiff was not 
at liberty to assign an arbitrary value to the relief 
sought by him. The Calcutta view did not find 
favour in Bombay {see 33 Bom 307^ and 45 Bom 
567®}, and was departed from by the Calcutta High 
Court itself in later cases : see 58 Cal 2812 and 
61 Cal 796.® The cases in 13 Lah 788,*® 38 Mad 
922,** 4 All 320*2 and 10 Pat 432*® took the same 
view as the later Calcutta cases. 


Iq the sequel I observed : 

It may well be that in certain cases the plaintifi 
may deliberately undervalue the relief in order to 
save court-fees, but this can be remedied by fram¬ 
ing appropriate rules under S. 9. Suits Valuation 
Act, as suggested by Jlukcrji J. in A I R 1930 Cal 


4. Raj Krishna Dey v. Bipin Behari Dey (191 
40 Cal 245=17 I C 162=16 C L J 194= 
C W N 591. 

6 . Mt. Bibi Umatul v. Mt. Nanii Koer. (19071 
C W N 705=6 C L J 427. * ' 

6 . Devidas v. Ramlal, (1911) 7 N L R 190= 
1 C 664. 

Keshabhai v. Vachhani Nanbh 
(1909) 33 Bom 307=1 I C 108=11 Bom L 
80« 

8 . Govind Krishna v. Hanmaya Linsava (192 

(1934) 21 A I R Cal 448=149 I C 3=6i r 
796—59 C li J 233=38 C W N 589 (P 

oSq? OA ^“lab Mal-Bhagwan ba 

T air Lah 246=137 I^C 240—' 

Lah 788=33 P L R 488 

Sm l"!, n8(F bT“ ' 

?V ‘ All 31 


473.*'* To deprive the plaintifi of his right to state 
bis own valuation, however arbitrary or unreason¬ 
able it may be, would result in nullifying the 
words of the Section. 

In another case of this Court reported in 
AIR 1937 Nag 316,^^ Pollock J. expressed 
his opinion to the contrary saying that it 
was, no doubt, not open to the plaintiff to 
put an arbitrary value on his claim. On a 
question of fiscal importance and frequent 
occurrence, such as the present, it is desir- 
able that there should be no divergence of 
opinion in our Court. It is therefore expe. 
dient that the question formulated below 
should be referred to a Bench of this Court 
for its opinion. 

“Whether the Court is authorized to inter, 
fere with any value put on a relief sought 
by the plaintiff in a suit which falls under 
S. 7 (iv) (c), Court-fees Act, if the valuation 
so put by the plaintiff appears to be arbi¬ 
trary and unreasonable." 


OPINION 

Stone C. J. —The following question has 
been referred to a Bench for its opinion : 

hether the Court is authorized to interfere 
with any value put on a relief sought by the plain* 
tifi in a suit which falls under S. 7 (iv) (o), Court- 
fees Act, if the valuation so put by the plaintifi 
appears to be arbitrary and unreasonable. 

Owing to the practical importance of the 
question and the divergence of opinion in 
this and the other High Courts in India 
it was considered desirable to place this 
matter before' a Full Bench. The difficulty 
arises owing to the wording of S. 7 (iv) (c), 

Court. fees Act. That Section provides inter 
aha as follows: 

The amount of fee payable under this Act in 

the suits next hereinafter mentioned shall be as 
follows: 

(iv) In suits 

(c) To obtain a declaratory decree or order, 

where consequential relief is prayed.accord- 

1.^1 J the amount at which the relief sought is 

TtoUk plaint or memorandum of appeal 

[with a minimum fee of Rs. 5 in the case of suits 

(o)].la all such suits 

amount at which he 

values the relief sought. 

In considering the meaning of the above 
provisions it is necessary to consider two 
other Acts because in construing a statute 
one should endeavour to give it a meaning, 
in all cases of ambiguity, which will make it 
coDSona n to, rather tha n in disagreement 

U. V Abdul Gani. (1930) 17 A I R Cal 

IS ^ ^ 665=34 C W N 321. 

(1937) 24 AIR 

Lag 316-174 I C 90=ILR (1938) Nag 802. 
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with, other Acte. The first of the other 
Acts is the Suits Valuation Act, S. 8 of 
which provides inter alia as follows : 

Where in suits [within the above sub-scctiou] 

. . . . couit'fees are payable ad valorem under the 
Oourt'fees Act, 1870, the value as determinable for 
the computation of court*£ees and the value for 
purposes of jurisdiction shall be the same. 

The second is the Civil Procedure Code 
(0. 7, E. ll),Sch. 1 to which provides inter 
alia as follows: 

The plaint shall be rejected in the following 
oases : 


(b) where the relief claimed is undervalued, 
and the plaintiff, on being required by the Court 
to correct the valuation within a time to be fixed 
by the Court, fails to do so. 

The question assumes that the suit in 
question is of the above type and that the 
valuation appears to be arbitrary and un¬ 
reasonable. It is argued on tbe one band 
that Sec. 7 (iv) (c) gives to the plaintiff the 
right to put what value he likes upon a 
suit of this nature and if he values it at a 
trifling figure that valuation cannot be 
challenged and the consequence will be that 
that value will be taken to be the value 
under the provisions of Sec. 8 Suits Valua¬ 
tion Act, as the value for jurisdiction pur¬ 
poses, it being assumed in the argument 
that the value for purposes of court-fee and 
jurisdiction must be the same. On the 
other hand, it is said that if one traces this 
Act back to its beginning one finds that 
originally after the words “in all such suits 
the plaintiff shall state the relief sought” 
there appeared words which preserved the 
Court’s powers now conferred by Order 7, 
Eule 11 (b) and therefore it is argued that 
although the plaintiff is required to state 
the amount at which he values the relief 
sought and although that value prima facie 
controls the amount of court-fee and also 
will control the jurisdiction still it is not a 
value that is binding on the Court and, 
when the plaint comes before the Court, if 
the Court is of opinion that it is a clearly 
inireaBonable valuation, the Court can 
reject the plaint and leave the plaintiff to 
correct the valuation or have the suit 

rejected. 

Which of the above is the correct view 
has perhaps been the subject of as much 
dispute as any subject relating to the con- 
WrucMon of a statute. On the view that the 
T^fiatiop is whatever the plaintiff cares to 
arbitrary or otherwise, reasonable or 
^*^*a8ctelble, are the following decisions : 
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111 P E 1913,13 Lah 788,"’ 38 iMad 
92Q,“ 4 All 320,^- 45 Bom 507." IIS I O 
357,^^ A I R 1930 Cal 086,' 50 Mad G4G>" 
AIR 1937 j\Iad 449^" and A I R 1037 
Nag 14.^ On tho other hand for the view 
that tho plaintiff cannot fix whatever valuo 
he likes but the Court has power of super¬ 
vision there are : 7 N L R 190,® AIR 
1924 Nag 295,"'' AIR 1928 Nag 243,^^ 
AIR 1937 Nag 310,^-' A I R 1934 Pat 
234,'- 13 Lah 391,1938 N L .1 130,-' 11 
Pat 161,25 42 G W N oOl,^® 39 C W N 
250,2^ 11 C W N 705,5 3 j^ ^ 4^^028 

and 2 Pat 198.2® important case, G1 
Cal 796,® has been relied on by both sides. 

As the foundation of many of the deci¬ 
sions which say that the plaintiff can fix 
an arbitrary figure is the Privy Council 
decision in 43 Bom 376^® and it is obvious 
that if that decides the point in question 
that is the end of the discussion. It is 
therefore necessary to see whether that case 
does so decide. 43 Bom 376'^® was concern¬ 
ed with a question of limitation. The point 
here under consideration was touched upon 
at page 382 in the following words : 

From that decree the defendants appealed to the 
High Court at Bombay. For the necessary purpose 
of that appeal they api)lied for copies of the judg¬ 
ment of the trial Judge, but did not obtain them 

16. Barru v. Lachhman, (1914) 1 A I R Lah 

214=22 I C 503=111 P R 1913=23 P L R 
1914 (F B). 

17. Official Trustee of Bengal v. Gobardhan 

Guchait. (1929) 118 I C 357=33 OWN 231. 

18. Vasireddi Veeramma v. Butchayya, (1927) 14 

AIR Mad 563=101 I C 379=50 Mad 646= 
62MLJ381. , 

19. Vallabhacharyulu v. Rangacharyulu, (1937) 

24 A I R Mad 449=171 I 0 889. 

20. Kalicharanlal v. Shivshaukar Sahai, (1924) 11 

air Nag 295=79 I C 113. 

21. Pratab Singh v. 'Nanhelal, (1928) 15 A I K 

Nag 243=110 I 0 163. 

22. Kribyanand Singh v. Dinu Manjhi, (1934) 21 

A I R Pat 234=149 I C 109. 

23. Sri Kishan Dasiv. Sat Nacain, (1932) 19 A I K 

Lah 132=13 Lah 391=32 P L B 729. 

24. Mb. Thamabai v. Lalsingh, (1938) N L J 130. 

25. Ramcharitar Panday v. Basgit Rai, (1932) 19 

air Pat 9=133 I C 687=11 Pat 161=12 

P L T 656. 

26. Anath Nath v. Kalimata, (1938) 25 A I R Cal 

865=1 L R (1938) 2 Cal 64=42 OWN 604. 

27. Radha Sundar Roy v. Saktipada Roy, (1935) 

62 Cal 479=39 OWN 250. 

28. Lakhomal Deepchand v. Decpchand Tolaram, 

(1937) 24 A I R Sind 241=171 I C 420=31 
8 L R 442 (P B). 

29 Ram Sekhar Prasad Singh v. Sheonandan 
Dubey, (1923) 10 A I R Pat 137 = 68 I C 316 
=2 Pat 193=4 P L T 71. 

30. Sunderbai v. Collector of Belgaum, (1918) 5 
A I R P G 135=52 I 0 897=43 Bom 376=46 
I A 16 (P C). 
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until 11th June 1910. They presented their appeal 
to the High Court on 19fch July 1910, which it the 
appeal lay to the High Court was well within the 
90 days allowed for an appeal to the High Court. 
On objection taken on behalf of the defendants, 
the High Court on 11th March 1912, rightly 
decided that the api>oal lay to the Court of the 
District Judge of Belgaum and not to the High 
Court, and affirmed a principle, which had been 
previously applied by the High Court at Bombay, 
that—‘Where a plaintiff sues for a declaratory 
decree and asks for consequential relief, and puts 
flis own valuation upon that consequential relief, 
then for the purposes of court-fee, and also for 
the purposes of jurisdiction, it is the value that 
the plaintiff pubs upon the plaint that deter, 
mines both.’ The High Court directed that the 
memorandum of appeal should be returned to the 
defendants for presentation to the District Judge 
of Belgaum, and the learned Judges intimated in 
this judgment that the appeal would be removed 
into the High Court. 


In our opinion that means that the Higl 

Court T;vas right in deciding that appeal laj 

to the Court of the District Judge. Thi 

question whether the appeal lay to thi 

Court of the District Judge or to the Higl 

Court depended upon what was the trui 

value for purposes of jurisdiction. The trui 

value for purposes of jurisdiction is th< 

value, as we have seen from S. 8, Suit: 

Valuation Act, at which the suit is valuec 

(in a suit of this character) for the purpose 

of courfc.fee. The plaintiff had valued it a' 

so much, therefore the jurisdictional limi 

•was that amount and therefore appeal la-^ 

to a particular Court. That is the chain o* 

reasoning which their Lordships approved 

That, in our opinion, does not decide whai 

is the position if, at the time of presenta. 

tion, a plaint containing such a valuatioc 

is rejected by a Judge on the ground tha1 

the valuation is unreasonable. No one dis. 

putes that in the first place the plaintifi 

can value his plaint. No one contests thal 

If he does value his plaint for court-fec 

purposes that will be the value for jurisdic 

tional purposes. Nor does anyone contesi 

that that value will control the matter il 

when that plaint is presented it is accepted 

not only as regards court.fees but also as 

regards jurisdiction. We therefore are of the 

opinion that their Lordships of the Privv 

Council_ were not considering the position 

that arises when a plaintiff unreaLLblv 

undervalues his plaint and the Court rejects 
It as improperlv valn^d iejeccs 

b/ “• 

SSb? "• •" - ..b 

] nclioial opinion in considering this quei 


precedent and authority are of very little 
assistance, for the eases disclose admirable 
reasons leading to conflicting results. It can 
hardly be doubted however that it is not 
desirable to permit a litigant to place fanci. 
ful values on his suit and thereby not 
merely deprive Government of revenue but 
also get an important action in a Court of 
limited jurisdiction with the consequential 
result that the powers of appeal, however 
important the matter may be, will be 
strictly limited. On the other hand, un¬ 
doubtedly, one is here construing a statute 
which imposes a pecuniary obligation upon 
a subject and which should therefore be 
construed strictly, and one is concerned 
with a type of suit the value of which is 
uncertain and consequently about which 
opinions can differ. 


uur opinion, ic is aesirabie that wnere 
opinions can differ one should delimit the 
scope of dispute as to value as far as 
practicable and the purpose of the Court- 
fees Act would appear to be to give to the 
plaintiff the right to fix the value, subject, 
in our opinion, to the right of a Court to 
prevent an abuse of its processes by declin¬ 
ing to accept an unreasonable value. There 
are possibly many cases in which it would 
be impossible for anybody to say, however 
small the value assigned was, that it was 
unreasonable because although the subject- 
matter might be substantial the plaintiff’s 

n or the relief that the plain¬ 
tiff sought in relation thereto might be of 
a very small value. At the same time there 
are other cases that arise in which, however 
the matter is regarded, it is clear that the 
value of the suit to the plaintiff is substan- 
lal. The question we have to consider is 
whether in such a case it is still open to 
plaintiff to put a nominal value, say 
1, as the value of the suit. If the plain- 
* so values a suit can he say, when the 
Lourt, on presentation of the plaint, says it 
IS undervalued : The Court has no power 
to consider this question. The law gives me 
the right to say what the value is. I have 

said the value is Re. 1 and that concludes 
the matter.” 

There can at least be no doubt that the 
value for court.fee purposes and the value 
or jurisdiction must be the same, and ii 
the plaintiff values the suit at one figure 

IrlnfU. P'^'^poses of jurisdiction and ai 

Rnif court.fee purposes in a 

suit of this type the Court is at liberty tc 
challenge one of those values at any rate : 
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s$e 16 N L E 84.” 7 N L E 190" and 13 
Lah 391.*® Particular stress has beeu laid 
on a reoen6 !FuIl Bench decision of the CaU 
outta High Gourfc. in 61 Cal 796.^ That case 
■decided that the Court under 0.7, B. 11 (b) 
has power to require the plaintiff to correct 
the valuation, but the answer to that ques¬ 
tion proceeds as follows : 

.... But, so long as there are no rules framed 
under S. 9, Suits Valuation Aot (7 of 18S7), the 
Court would have no standard before it, on which 
it may regard the^plaintiS's valuation as an under* 
valuation, and its powers of correction would have 
to be exercised on that footing. 

Costello J. in agreeing generally, expres¬ 
sed the view that it was never intended 
to give the plaintiff liberty to assign any 
arbitrary value he chose to the suit, that it 
was intended that the Court should be in a 
position to exercise control but he saw 
practical difi&culties in the way of the Court 
interfering unless and until appropriate 
rules were made under the powers conferred 
by S. 9, Suits Valuation Act. Jack J. agreed 
with the view expressed by Costello J., and 
Mallik and Ghose JJ. agreed with the 
opinion expressed by Mukerjee J, whose 
judgment in that case is the main judgment. 
Not unnaturally that case has been cited 
on behalf of both parties before us. We 
apprehend that the meaning of that judg. 
ment is this: that the Court has the right 
to challenge the valuation but, it cannot 
usefully do so in a case where the value is 
uncertain because in such a case it would 
not be within the power of anybody, the 
value being uncertain, to say that the value 
assigned is too low. In Bengal, there is a 
local amendment to the Court-fees Act, and 
the added Section (S. 80) was the one under 
which the Court acted in 42 C W N 504.28 
It seems dilBcult to see how that Section 
adds substantially to the powers conferred 
on the Court by the Civil Procedure Code. 
If the Court cannot say, there is an under¬ 
value when exercising the powers given it 
by 0. 7, E. 11, it presumably cannot say 
there is an undervalue when exercising the 
^wers conferred by S. 80, Court-fees Aot. 
Btiles have been made in this province 
under 8. 9, Suits Valuation Act, but they 
do not tonoh 8. 7 (iv) (c) and therefore do 
not advance the matter any further. In 50 
Mad 646'® the following general principle 

was expressed: 

The gedersl pri&oiples dedacible for valoation for 
puzpoieB of jorie^otlon where no special method of 
^^natlan hM been provided by statute ^ . . . . 

^.B^d^opcased v. Gbaeiram, (1920) 7 A I R Nog 
MSaflS 1 0 860=16 N L R 84. 


(1) . . . where the subjoct-matbor of a suit ig 
wholly unrelated to anything which can bo ro:ulily 
stated in dofiuito money terms, thou the plainbiff. 
having to put some money value for the purpose of 
jurisdiction, must put a more or less arbitrary 
value, and there being no factors in the case from 
which the Oouib can say his valuation is wrung, 
or dishonest, the Court will accept that valua¬ 
tion .. 


(2) ... where tho suiiject-matter is so related 
to things which have a real Lii'.iiey value that the. 
relief asked for will affect thcj^e, then (ho value ofj 
the suit for the purpose of jurisdiction is to be 
taken as tho marked value of the property alfceted, 
such, for example, as a suit for a declaration of 
fishery rights .... 


We are not prepared to adopt the latter 
as the test for valuing suits of the type 
under discussion. It is not, in our opinion, 
the value of the thing affected that settles ^ 
the value of the relief sought. It is the 
value of the relief sought which has to be^ 
determined. Clearly, if it is impossible to 
state what that value is, the value must be 
a notional one settled by somebody’s cap¬ 
rice, and the Act, in our opinion, enables 
the plaintiff to fix it, but it does not, in our 
opinion, follow that in a case where though 
the value is uncertain it is manifestly 
great, the plaintiff is at liberty, not merely 
to fix what value he likes but to maintain 
that value when a Court says it is unrea¬ 
sonable. We wish it to be clearly under¬ 
stood that a Court should nob endeavour to 
correct the plaintiff’s valuation except in a 
clear case where the disparity is so great as 
to show that the plaintiff has not endea¬ 
voured to fix a fair value at all but has 
simply set down a figure which is unrea¬ 
sonable and bears no relation to the value 
of the right litigated. In,our opinion on the 
true construction of the Act the matter can 
be expressed as follows : 

The amount of fee is computed ad 
valorem according to the value fixed in the 
plaint and the plaintiff is required to state 
that value. That value controls the value 
for court.fee purposes and controls the 
jurisdiction. That value (like any other of 
the values which should appear in a plaint) 
is not necessarily final. If another of the 
sub-sections of S. 7, for example sub-s. (hi), 
be looked at it will be seen that in suits 
for moveable properties the value is the 
market value at the date of presenting the 
plaint. That market value may be stated 
by the plaintiff as Rs. X. The Court may 
consider, on objection taken by the other 
side, that it exceeds Rs. X and can reject 
the plaint as undervalued. 
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In a case under S. 7 (iv) (c) though the 
plaintiff values it at a certain figure the 
Court can refuse to accept that figure. The 
difference between the two cases lies in 
this: that in the first case the Court has 
something definite to go on, whereas in a 
suit to obtain a declaration it is difficult to 
determine what the true value of the relief 
sought is. Therefore a Court in such a case, 
even where objection is taken {see AIK 
1934 Pat 234"“) should not lightly disturb 
the plaintiff's valuation and should only do 
so if it is apparent that that valuation 
Jcould not have been given by any reason- 
.able man as the valuation of the relief 
isought. In other words, unless the relief 
sought can bo given some sort of a value 
iand unless that value which any reason¬ 
able man would give is altogether disparate 
from the value that the plaintiff has given 
the plaintiff’s valuation stands. In other 
words we do not understand S. 7 (iv) (c) to 
demand a construction which would be 
appropriate if the relevant part of the Act 
above quoted ended with the words "and 
such value shall be binding on the Court.” 
jThere is nothing in the Court-fees Act 
jwhich shows that in this type of case the 
.power which the Court is given by the 
jCivil Procedure Code to challenge an under- 
jvaluation is taken away. The only difficulty 
is the practical difficulty of saying what is 
an undervalue. In many cases, it would be 
impossible to say what is an undervalue 
for the relief sought might be of such a 
nature that no one could say with any 
definiteness whether the value is great or 
small. But, although there are such cases 
and in such cases the plaintiff’s value must 
be accepted, there are other cases we 
apprehend (otherwise the question put is 
jmeaningless) in which it would be possible 
to say that the value assigned is unreason, 
able though it might be impossible to say 
with precision what the true value is for a 
va ue can be peat or a value can be'small 
without one being able to say with cer 
tainty exactly how many rupees are in 

^ ‘bought 

that the value assigned was unreasonable 

see no reason why it could not treat 

that unreasonable valuation as an under' 

valuation ^and exercise its powers under 

wbltit 'i* 

plaint that is aren^nf 1 
thereafter all the 


trolled by the valuation fixed by the plain¬ 
tiff. This, we understand, is what their 
Lordships intended to express approval of 
in 43 Bom 376.^" 

The majority of the decisions in this- 
High Court tend in the direction we have- 
indicated. On the other hand there is the- 
decision of the referring Judge reported in 
AIK 1937 Nag 14® to the effect that: ‘ 

Section 7 (iv) (c) leaves it open to the plaintiff to- 
attach his own value to the relief claimed by hini 
and the Courts have no power to revise the plain, 
tiff’s valuation, even though it may appear to he 
capricious. 

In that case the case-law was reviewed- 
On the other hand, the same learned Judge- 
in 1938 N L J 130"* decided that in a suit 
under Sec. 7 (iv) (c) the plaintiff cannot be 
allowed to put an arbitrary value on his- 
claim hut that case turns on the fact that 
the suit was of such a nature that a value- 
could be assigned and therefore the plain, 
tiff could not give an arbitrary value. Iei 
ILK (1938) Nag 302,^^Pollock J. decided 
that where a plaintiff sues for a declaratory 
decree and asks for a consequential relief 
and puts his own valuation upon that con. 
sequential relief, it is the value that the- 
plaintiff puts upon the plaint that deter- 
mines the value both for court-fees and for 
jurisdiction, provided that the value put by 
the plaintiff is not arbitrary. Unfortunately, 
the important restriction on the general 
power of the plaintiff that he must not put- 
an arbitrary value occurs in a single sen¬ 
tence of the judgment and is not supported 
by any authority. His general proposition 
IS founded upon Privy Council decision, 
above-mentioned. In 7 N L K 190® it was- 
decided that when a suit is brought by a 
minor for a declaration that a mortgage^ 
deed executed in his name by the plaintiff’s- 
mother is not binding on the iffaintiff and 
lor consequential relief of cancellation and) 
injunction the valuation of the suit for pur- 
poses of jurisdiction depends on the amount 
of the plaintiff’s liability under the deed as- 
stated in the plaint and the plaintiff cannot 

0 allowed to assign an arbitrary value for 
purposes of jurisdiction. We think that it- 
is clear that as above stated, the Court 
must be able to challenge a valuation for 

court.fee purposes if that valuation dis- 

agrees with the valuations given in the- 
plaint for other purposes. But we do not 
limit the power of the Court in this way. ^ 

We take A I E 1928 Nag 243“^ as an 

example to show what we think can and) 

% 
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cannot be done. That was a suit by the 
next heir to an inalienable estate for a 
declaration which would have the eifect of 
preventing a threatened alienation of the 
estate for Bs. 40,000. A Division Bench of 
the Judicial Commissioner’s Court held that 
the court-fee was an ad valorem fee on 
Rs. 40,000. The plaintiff had valued it at a 
figure which made the court.fee payable 
Rs. 10. We think with respect that it was 
clearly wrong to hold that the value of the 
relief sought in that case was Rs. 40,000. 
It was, in our opinion, manifestly very 
much less. As the learned Judges appear to 
indicate if the estate was inalienable whe¬ 
ther it was or was not alienated would not 
affect the next heir when he came into the 
estate. The next heir (the plaintiff) might 
never come into the estate, he might die 
before he entered upon his inheritance. The 
plaintiff was thus, even if successful, getting 
something that was very much less in value 
to him than Rs. 40,000. On the other hand, 
it might be — but we express no view as to 
that — that he was litigating a matter 
which had greater value than that on 
which Rs. 10 court-fee was properly pay¬ 
able. That would be a matter for the Court 
to consider. If it thought that the reason¬ 
able value and the stated value were not 
greatly disparate, it would not regard the 
plaint as undervalued even though the pro¬ 
posed alienation was for a large sum of 
money. In A I R 1924 Nag 316,®^ it was 
held on the authority of 45 Bom 567,® 
which was treated as following 43 Bom 
376®® which case was regarded as conclud. 
ing the matter, that the plaintiff has a 
right to put what value he likes on the 
relief claimed and the Court is bound to 
accept that value. As above stated, we are 
of opinion that the Privy Council did not 
lay down any such rule. In A I R 1924 
Nag 295,®® a Judge who was a member of 
the Bench which decided AIR 1924 Nag 
316®® held, following 7 N L R 190,® that 
the valuation cannot be an arbitrary valu¬ 
ation but has to accord with the value of 
t]^ Subject-matter of the suit and in case of 
dispute is to be determined by the Court. 
2-“® l®arAe3 Judge had before him 43 Bom 
876®® and observed : 

^Thafc question itself does not appear to have 
been befoire their Lordships, and no specific find¬ 
ing on the oorrectness of the principle referred to 
« to be'found in the judgment of the case. 

M.'KfUnuHBM V. Mt. Ohandrabagabbai, (1924) 11 

fil6=79 1 0 666. 
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With that observation wo agree. Wo' 
answer the question in aflirmativo. KoJ 
forred back for disposal accordingly. 

d.s./r.k. Answered in ajlinnalive. 
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FULL BENCH 

Stonk 0. J., Vivian Bosk and 

Clarke J.T. 

Jageshwarprasad Onhar rrasii'l and 
others — Plaintiffs — Appellants. 

V. 

Mulchand and others — l)efendants — 

Respondents. 

First Appeal No. 4 of 1935, Decided on 
18th October 1938, from decree of Addl. 
Sub-Judge, First Class, Jubbulporo, D/- 
22nd October 1934. 

(a) Estoppel — Evidence — Plot of land in 
another district included in mortgage to enable 
registration in such district—Mortgagor intend¬ 
ing to work fraud not on registration law but 
upon mortgagee — Mortgagor estopped from 
contending that transfer of plot was not inten¬ 
ded. 

If a mortgagor puts in the mortgage bond a plot 
of land situated in another district iu order to 
work a fraud, not on the registration law but upon 
the mortgagee, by persuading the mortgagee to 
accept so small an item to register the mortgage in 
the district iu which the item is found, be is estop¬ 
ped from giving evidence that he did not intend 
the document to relate to the plot. [P 61 C 1] 

sjt (b) Registration Act (1908), S. 28—Fraud 
on registration law—Piece of land not intended 
to be transferred but included in mortgage to 
give jurisdiction to Registrar amounts to fraud 
on registration law — If property so included 
found not to exist within jurisdiction of Regis¬ 
trar, registration is invalid. 

When a small portion of laud is iucludcd iu a 
mortgage only with the intention of getting it 
registered at one place rather thau at the other, 
fraud will not be inferred if as a matter of fact 
there was a mistake made and the party who seek s 
to rely on the registration really isitendod that th e 
mortgage should relate to the item even though 
there was no item if he honestly thought there 
was and intended it to be transferred : AIR 1914, 
PC 67, Bel. on. [P 61 C 1, 2} 

But once it is established that the motive for 
the inclusion is to give jurisdiction then that is a 
fraud on the registration law and no intention to 
transfer can be inferred. And, if in such a case the 
portion of land so included to give jurisdiction to 
the registrar is afterwards found not to be existing 
within his jurisdiction, then whatever may be the 
intention of the parties, the Registrar has no juris¬ 
diction to register the document and the registra¬ 
tion is therefore invalid -.AIR 1914 P C 67; 
AIR 1921 P G 8; A 1 n 1934 P C 157 and AIR 
1936 P 0 92, Explained and Relied on. 

[P 61 C 2 ; P 63 C 2} 
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(c) Registration Act (1908), Ss. 28 and 29 
Xo see whether document falls under S. 28 or 
S. 29 it must be regarded as a whole — Mort¬ 
gage bond falling under Sec. 28, but registered 
in wrong office cannot be treated as registered 
bond falling under S. 29. 

In considering what class a document falls 
within, one has to regard it as a whole. The Court 
cannot reform it by notionally cutting out most of 
the clauses which the parties let in and then say 
that thus altered this has ceased to be a mortgage 
and become a bond. [P 63 0 2] 


Where a mortgage bond began and ended as a 
mortgage, it is compulsorily registrable under Sec. 
28. It cannot be treated only as a registered bond 
and as such optionally registrable under S. 29 
simply because it was registered in a wrong office : 
AI li 1928 Na<i 1, Foil.; AIR 2937 Cal 347, 
Ref.; AIR 1923 Mad 447, Not foil. [P 63 C 2] 


M. B. Kinkhecle and A. B. Kulkarni — 


for Appellants. 

J. Sen and M. Adhikari — 

for Bespondents 1 to 5. 

Judgment. — This appeal raises two 
points both of ’i^hich have been the subject 
of conflict in tho various Courts of British 
India though the first point may now be 
regarded as settled by the Judicial Com. 
mittee, the only difficulty being as regards 
that part of the case, the application of the 
law to the facts. The two points are as 
follows : (l) Does the mortgage deed in 
question in this suit relate to a small piece 
of land referred to as a dih so as to give 
jurisdiction to the Sub-Registrar of the 
Seoni District ? (2) If the document is 
incapable of being proved as a mortgage 
owing to the registration being in a regis¬ 
try the officer in charge of which had no 
power to register, can it be sued on as a 
registered bond so as to make the period of 
limitation six years ? 

As to the first point the Judicial Com. 
mittee has considered cases of this kind on 
four occasions at least and the conclusions 
arrived at are to be found in 41 Cal 972 * 
48 Cal 509,2 gg ^ggs 

In order to see exactly what those cases 
decide, it is desirable to consider the facts 
and conclusions somewhat carefully. 41 
Cal 972 was a case in which the plaintiff’s 
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claim was based on a mortgage decree. 
That decree had been made by the High 
Court of Calcutta on its Original Side on a 
mortgage. The Court had no jurisdiction 
unless a part of the property mortgaged 
was situate in Calcutta and the mortgage 
which was registered in Calcutta was not 
properly registered unless a portion of the 
property was situate in Calcutta. Thus 
both mortgage and decree depended upon 
whether a part of the property mortgaged 
was situate in Calcutta. The item in ques¬ 
tion was parcel No. 28 in the schedule and 
that was described as 25, Guru Das-Street. 
It appeared that in point of fact there was 
no such place as 25, Guru Das Street, and 
that being pointed out in the mortgage suit 
the Court directed an amendment and the 
description was altered to No. 25, Ashutosh 
Dey Lane which was in Calcutta and was 
comprised within the same boundaries as 
parcel 28 of the schedule to the mortgage 
deed. In the suit which their Lordships of 
the Privy Council were considering, i. e. 
the suit based on the mortgage decree, no 
evidence was given either by the mortgagor 
or by the mortgagee to show that there 
had been any mistake. It was proved on 
the other hand by the defendants that the 
property contained within the boundaries 
of parcel 28 did not and never did belong 
to the mortgagor. The Courts below like 
the High Court in the suit on the mortgage 
found without any evidence that there had 
been a mistake in the entry and held that 
part of the property being in Calcutta the 
deed had been properly registered there 
and that the decree in the mortgage suit 

had been rightly made and within jurisdic¬ 
tion. 

One difficulty in their Lordships* way 
was the fact that there was a concurrent 
finding that there was a mistake and that 
It was binding on them. That was brushed 
on one side on the ground that the finding 
was based on no evidence at all and that 

0 decision that there is no evidence to 
support a finding is a decision of law. They 

erefore considered themselves free to de¬ 
cide whether there was a mistake and the 
conclusion arrived at was that there was 
no mistake at all, that the entry was a 
ctitious one, that the mortgagee knew it 
was fictitious and that it was therefore a 
raud on the registration law the fictitious 
Item having been included simply to enable 
^0 mortgage to be registered in Calcutta 
Where it could not have been registered had 
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ib not been for the fictitious entry. Their 
Liordships nkode it quite clear that had the 
mistake been proved, different considera- 
tions would have arisen. Their Lordships 
observe at page 986 as follows : 

Ifa maj well be tbat the above is sufficieut to 
preclude any rectification of the mortgage bond. If 
tbe mortgagor intended it to stand, as it appears in 
the deed, there is no q^uestion of mutual mistake. 

Again : 

Considering tbat be (tbe mortgagee’s agent) was 
acting on behalf of the mortgagee, tbe fact tbat be 
took no steps to ascertain whether the mortgagor 
had any title in this property i)oints strongly to 
the knowledge of tbe mortgagee tbat the entry was 
a fictitious one. Coupling this with tbe fact that 
neither this witness nor the plaintiff gave any 
•evidence as to there being any mistake or as to 
their knowledge and belief as to tbe existence of 
the property at the date of the mortgage (although 
these issues were plainly raised in the pleadings of 
both the defendants), their Lordships decline to 
accept the suggestion that there was a mistake on 
the part of the mortgagee any more than that 
there was a mistake on the part of the mortgagor. 
The fact that neither the mortgagee nor the mort¬ 
gagor gave evidence in support of the suggestion of 
a mistake has great weight with their Lordships. 
'The defendants having proved that the house 
which purported to be mortgaged did not exist, 
and that tbe property contained in the metes 
■and bounds mentioned in parcel 28 was property 
of strangers in which the mortgagor had not and 
never had any interest had proved all that was 
necessary to throw upon the plaintiff the burden 
of showing that the entry of this parcel was not a 
fictitious entry. He might have done this by 
showing mistake or otherwise, but be did not 
do so. 

’From that we infer that even though 
•there be an entry of a parcel which does 
not belong to the mortgagor and even if it, 
under its misdescription, does not exist, 
though if correctly described it would exist 
within the jurisdiction, then if the mort- 
gagee can prove that it was entered under 
a mistake — even unilateral — he thinking 
that it did exist as described and did belong 
to the mortgagor and was being mortgaged, 
then the entry would not, so far as he was 
concerned, be a fictitious entry but so far 
as he was concerned would relate to a pro- 
t>crty to which the mortgage deed related 
because he intended the property as cor¬ 
rectly described to be mortgaged. But the 
burden according to 41 Cal 972^ at p. 987 
would be on the mortgagee to prove that 
the entry was not fictitious : 

He a^ ght have done this by showing mistake or 
•otherwise, but be did nob do so, but abstained 
^rom giving any evidence whatever on the subject. 

t- 46 Oal 609^ Is also a mortgage case. The 
Mbjeet.ioatter was a seven annas share in 

One district and one kauri share 
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in another district. The kauri share was 
of sniall value the allegation being that it 
was bought for Rs. 50. It is in tliis eaao 
that the question of possession passing first 
comes into prominence and it comes in the 
following way : At the time of the mortgage 
negotiations tlio mortgagor admittedly did 
not own this kauri share and he acquired 
it only in order to have some x^roperty, 
which he could put in the mortgage, in the 
district which it was desired to register the 
mortgage instrument in. lie accordingly, it 
was said, had acquired by pnrehaso the 
kauri share for Rs. 50. The instrument of 
transfer was not registered. It need not 
have been registered because the subject- 
matter was under Rs. 100. But under S. 54, 
T. P. Act, even in the case of immovable 
property of less than Rs. 100 in value the 
transfer is ineffective unless either the 
instrument of transfer was registered or 
possession of the subject-matter of the 
transfer was delivered. In point of fact 
delivery of possession was not made. There¬ 
fore as their Lordships of the Judicial Com¬ 
mittee pointed out, there was no effective 
transfer, and the mortgagor had no title. 
The inference drawn from this fact was 
(page 515) : 

There was neither registration nor delivery. 
Why? Only one reason can be given. There was 
no intention really to acquire this kauri sh.arc in 
the Kolhua property. All that was wanted was the 
use of its name for the purposes of registration, 
and it was for this use that the sum of Rs. 50 was 
paid. 

Their Lordships concluded that neither 
tbe mortgagor nor the mortgagee intended 
the property to pass to the mortgagor {see 
p. 516, and the use of the word 'parties’ in 
the judgment of Cox J. referred to); nor 
did they intend that the kauri share should 
be mortgaged. The so-called sale was a 
mere device. Their Lordships observe at 
page 516 : 

This case differs toto c<slo from the case sug¬ 
gested in argument of a mere failure to make a 
good title to property dealt with by tbe instru¬ 
ment, and which both parties had intended should 
form part of the security. 

Again at page 517 : 

.the mortgagor had no interest in ib, and 

the parties to the mortgage never intended that it 
should form part of the security. 

That case differs from this in that here 
the transfer of the dih was by registered 
deed; possession was therefore a matter of 
no conveyancing importance, the title would 
pass to the mortgagor assuming, of course, 
that the vendor had title. 56 All 468® is 
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concerned with a numl)er of points the dis¬ 
cussion of the one at present under con¬ 
sideration commencing at p. 491. Their 
Lordships observe at page 492 : 

The facts raising the question (similar to the 
question here present) are clear enough. The infer- 
cnccs to be drawn from them are not so clear. The 
deed purports to transfer as one parcel four villages 
of the Majhauli estate, and, as a separate item of 
properbj, a one*third share in a sitting-room in a 
garden appertaining to the Majhauli kothi in 
ilohalla Dandpar, Gorakhpur. As compared with 
the value of the four villages this property is 
insignificant, almost derisory. 

Having considered the facts and the evi¬ 
dence their Iiordships at p. 495 observe: 

. . . . , one of two inferences alone is possible : 
either that it was never intended by cither party 
that the sitting-room should, for any purpose other 
than that of registration, be subject of sale at all, 
or that the voudor only included it because ho 
knew that it never could become an effective sub¬ 
ject of enjoyment or occupation by the purchasers. 
The word ‘fictitious’ used iu 41 Cal 9721 jg not 
confined to non-existing properties. It is satisfied 
if the deed does not ‘relate* to a specified property 
for any effective purpose of enjoyment or use. 
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it was not intended that ownership to it 
should pass and therefore that the sale 
deed did not relate to it. At p. 544 their 
Lordships observe : 

Before their Lordships it is asserted on the one 
side that the deed was a real conveyance of one 
yard of land in Vundoor (as the High Court held), 
and that although the motive of its inclusion was 
no doubt to allow of registration in a place con¬ 
venient to the vendor, this did not affect the vali- 
dity of the transaction. It is on the other hand, 
contended for the appellant that the Vundoor land 
was a fictitious item which was never intended by 
either party to the transaction to pass under the 
deed and (translating this into the language of the 
Act) that the document did not in reality ‘relate*" 
to any land in the Godavari registration area. 

The question put in 59 Mad 539^ is- 
found at p. 546 and is as follows : 

Whether, upon the facts established by the evi¬ 
dence, the parties intended this one yard of land to 
pass under the deed. The motive may be immaterial 
as the respondent contends, if the requirements of 
the law have been complied with ; but of this the 
intention is critical. They are satisfied that in the 
present case no such intention existed. 


Th© casG thsr© was not on© of mortgag© 
but of sal© and their Lordships concluded 
that this was at least as strong a case as 
41 Cal 972^ or 48 Cal 509" (p. 495 bottom): 

. . . paraphrasing the words used in the latter case, 
the circumstances here leave in their minds no 
doubt that the parties never intended that this 
undivided share of this sitting-room should really 
be sold. The so-called sale was a mete device to 
evade the Registration Act. 

It should be observed that in that case 
there was a concurrent finding in the lower 
Courts. The finding was that this insigni- 
ficant item of property was never contem- 
plated as really forming a part of the 
consideration and was entered in th© sale 
deed presumably for the only object of 
getting the deed registered. Despite that 
finding however both the Courts had held 
that the registration was good because the 
Item in fact existed and being the property 
of the vendor its inclusion in the sale deed 
was not fictitious entry so as to brine 
the case within 41 Cal 972^ or 48 Cal 509 ^ 

It was this conclusion which their Lord 
ships reversed. 

In o9 Mad 539^ the facts were that fho 
resistration was in a district in which no 

doubtful. It was not proved to what "" 

In T^t and^tlTeir LoVs" 

conclusion from all the crumt^ces” tfa? 


iueir uorasnips tnero considered as 
material in arriving at this conclusion as 
to intention the following points: (l) The 
document as originally prepared contained 
no reference to the item; (2) when it was 
brought in no value was placed upon it; 
(3) no part of the consideration was assigned 
to it; (4) the purchaser neither lived in 
Vundoor nor did he own any property in 
Vundoor, and what possible use he could 
have ha.d for a single yard of land in that 
village is unexplained; (5) it is doubtful if 
the parcel belonged to the vendor; (6) it is 
doubtful whether it is in fact identifiable; 
17; the purchaser never made any attempt 
to take possession of it; (8) in a subsequent 
partition no notice was taken of it; (9) it 
was shortly afterwards built over by an¬ 
other person with whom the vendor was 
living^. Their Lordships regarded the in- 

®°^®lusion from those facts to be 
that the vendor did not intend to sell and 
the purchaser did not intend to buy. Their 
ordships in that case had further to con* 
sider whether the consideration money 
Should not_ be returned. They did not 
examine this point at any length because it 
appeared on the facts of that case that the 
consideration money had not got into the 
hands of the appellants and both Courts 
ow had found against him on that point* 

We are not clear how far the Judicial 
committees decisions go. Our impression 
j cases turn very largely on the 
and that all one has to determine ie 
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whether on the facts the proper inference 
is that the document related to the trans¬ 
action. If it related to the transaction then 
of course the registration is good. Whether 
it related to the transaction or not is a 
question of intention assuming the property 
exists within the jurisdiction. The difficulty 
is to be clear as to whose intention is 
involved and what facts it is necessary to 
establish to prove intention. Is it sufficient 
if the mortgagee alone intended while the 
mortgagor did not intend? In other words, 
if the mortgagor put this in order to work 
a fraud, not on the registration law but 
‘upon the mortgagee, by persuading the 
; mortgagee to accept so small an item to 
register the mortgage in the district in 
'which the item is found and then turned 

! round, as he has done here, and said that 
the Eegistering Officer had no jurisdiction 
because we find in fact the item in ques- 
'tion did not belong to him or the item in 
question was wrongly described or that it 
was never intended by him to mortgage the 
item, what is the position? We are of opi¬ 
nion that the mortgagor would be estopped 
from taking up any such position. This is 
not estoppel against statute. The estoppel 
is against giving evidence that he did not 
intend the document to relate to the plot. If 
this be so, and placing pleading difficulties 
on one side, it would suffice if the mortga¬ 
gee, while fully intending that this item 
should be included and relying on the 
mortgagor’s representation, included an item 
which in point of fact did not belong to the 
mortgagor. In other words the mortgagee’s 
or the transferee’s intention is the vital 
intention and there is no intention to 
defraud the registration law, but on the 
contrary an intention to take a transfer of 
the item, if in point of fact the mortgagee 
did intend that the item should form part 
of the security. 

We observe that here there is no 
evidence whatever that there was any 
fraudulent intention on the part of the 
•mortgagor. It is perfectly clear that all 
concerned—vendor, purchaser, mortgagor 
and mortgagee—put this item in wholly 
and solely with a view to enabling regis¬ 
tration to he made at Seoni. But we appre¬ 
hend from 66 All 468^ that the motive, the 
reason for the inclusion, does not matter 
fx> k>ng as there was an intention to trans¬ 
fer, and we gather from 41 Cal 972' that a 
frapd will not be inferred if as a matter of 
fact Uutfe was a mistake made and the 
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party who seeks to roly on the registration 
really intended that the mortgage should 
relate to the item even though there was^ 
no item if he honestly thought thero was' 
and intended it to be transferred. It may be' 
however that wo are wrong in regarding 
unilateral error as sufficient and that it 
would 1)6 necessary for both parties to 
intend the document to relate so that there 
could be rectification and, if necessary, re- 
registration of the rectified instrument. But 
it is clear that either ]>oth p.^rties do so 
intend or one is committing a fraud on the 
other. Here there is no suggestion of fraud 
and we can only infer that either both and 
indeed all put this item in merely as a 
device to defraud the registration law 
knowing that it was not intended cither to 
sell it or mortgage it, or they all intended 
to convey it though their motive was to 
enable registration to take place iu a parti¬ 
cular district. 

"We desire to observe that the motive in 
such a case is often considerable. In a 
country like India with its long distances 
and, in places, paucity of communications, 
with its months of wet or hot weather 
when movement about is nob easy, with its 
occasional attacks of epidemic diseases res- 
tricting movement, its ceremonies of great 
social and religious significance, it frequently 
happens that persons would give a consi- 
derable sum of money to be relieved of the 
onerous burden of travelling hundreds of 
miles. The journey involved in the present 
case is nob one of any especial difficulty; it 
would involve a journey by road of some 
80 miles and then a train journey of 40 
miles. It would involve being away about 
two days and would cost probably Es. 40 
to Es. 60, though there is evidence to the 
effect that it cost much more. But the prin. 
ciple applicable would be tlie same whether 
the journey was easy or difficult, short or 
long, trifling in coat or burdensome if that, 
principle be that once it is established that 
the motive for the inclusion is to give juris- 
diction then that is a fraud on the registra.' 
tion law and no intention to transfer canj 
be inferred. There are many places in thej 
Central Provinces apparently near togetheri 
which involve great difficulties if one would 
get from the one to the other. Many roads 
are impassable, many bridges covered to a 
depth of 20 feet in the rains. There are 
thousands of square miles of jungle. Often 
a reasonable man would willingly give 
away a small piece of land rather than 
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■undertake an arduous, if not actually dan¬ 
gerous, journey in order to register the 
transfer. It is true that their registration 
can be effected by agents suitably autho- 
rized. It is not everybody however who 
has a trustworthy agent available. 

We observe that no ill results from 
registration in one place rather than ano¬ 
ther. If the deed relates to several items 
of property in several districts the routine 
of the Registration Officer’s work requires 
that the particulars will be sent by the 
Registering Officer to every sub-registry 
concerned with the result that the transac¬ 
tion will appear in the registers of each 
sub.registry and, if registration sub-districts 
A, B, C are involved, it makes no practical 
difference whether the document is taken 
to A or B or C by the parties. Whichever 
be chosen the books of all three will show 
the transaction. It is clear from counsel’s 
argument in the above cases that this was 
present to the minds of their Lordships and 
it can never have been their intention to 
nullify a transaction because the parties 
choose a mode which harmed nobody. 
Their decisions proceeded rather on the 
basis that in all these cases there was a 
deliberate intention to work a fraud on the 
registration law. We are not prepared to 
infer any such fraud, any more than any 
other fraud, unless the facts compel us to 
do so. 


The broad facts here can be very short 
stated. A is the vendor, B the vende 
mortgagor, C the mortgagee. A and B a 
related, C is a stranger. A is at Seoni, 
at Sihora, C nearer Sihora than Seoni. TI 
property originally agreed to be sold at 
mortgaged is at Sihora. A says that 1 
cannot come to Sihora but that to enab 
the transaction to go through he is prepan 
to add to the subject-matter of the sale 
small site in Seoni. That will avoid tl 
necessity of his going to Sihora to regist) 
because then the deed can be registered i 
Seoni. To this the purchaser is agreeabl 
But the purchaser is not in a position ( 
pay cash and so there is proceeding, sic 
by side with the sale discussions negoti* 
tion for a mortgage. Both the mortgage 

it more coi 

venient to register at Sihora but the mor 
sagor explains the difficulty raised by tl 
vendor and how that is being overcon 
whereupon the mortgagee aerees „ 

to S^ni if the mortgagor includes in tl 
mortgage the property which the vend! 


has included in the sale in order to give 
jurisdiction to the Seoni Sub-Registrar. 
Obviously in such circumstances something 
of the kind had to be done or the whole 
thing would have gone off. Clearly the 
mortgagee would have to be present at the 
registration of the sale deed, for it was his 
money that was buying the property to a 
very large extent. He could not have 
thought that the vendor was putting in an 
imaginary piece of property because that 
was useless. 41 Cal 972^ and 48 Gal 509^ 
had been reported fourteen and four years- 
respectively before this transaction. It is- 
true the mortgagee says: “I did not 
know before that Seoni property could 
not be registered for mortgage at Sihora;’^ 
but it is clear from his evidence that every, 
body understood that in order to register 
these deeds at Seoni it was necessary to 
include in them a property at Seoni. The 
only question is: Did the mortgagee under- 
stand and believe that there was this Seoni 
property and did he intend it to be con¬ 
veyed ? His motive doubtless was to enable 
the deed to be registered at the same place 
and time as the sale deed. 

The vendor is P. W. 2. He has been 
treated throughout as a man of position 
and respectability. His evidence is to the 
effect that the original arrangement neces¬ 
sitated the registration of the sale deed 
at Sihora but he, the vendor, said he 
could not go because he had to attend a 
marriage party. It was then said that 
It some land of Seoni was included the 
sale deed could be registered at Seoni and 
then a small plot of land at Seoni was 
included. This land was worth about Rs. 50 
or Rs. 60. He was then shown the sale 
deed which he identified. He then identified 
the dtTi, the item in question. He says 
that Its boundaries are not known to him 
and that it belonged to one Dada Ramlal 
and that he. the witness, got it by inheri- 
tance. He says that he has seen it but 
cannot give evidence about it. It was in a 
low quarter of the town: “This dih was in 
a mohalla where I did not go and no good 
man goes. He says that it is situated in 
beoni town and is recorded in the Town 
iNazul; he cannot swear whether the boun- 
^nes in the sale deed are correct or not. 
Be also gives evidence to the effect that it 
1 in his possession, that it came into 

20 years ago. 

that there are houses around it and that 
a patwari has included a part of this di7i 
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according to the report of his agent, in his 
house. The plaintiff’s ervidence is quito 
frank. He did not see the dih. No valua. 
tion of it was made. It was included in 
order to get the mortgage deed registered 
at Seoni. He considered the two villages, 
the subject-matter of the mortgage, along 
with the dik, as sufficient security. There 
was clearly no talk about the dih until 
after the failure to come to Sihora. He did 
not ask what its value was. He did not ask 
whether there was any dih in existence. 
He trusted the vendor P. W. 2’s word. 
P. W. 3 says that this dih near the mosque 
was included. He did not go to see it. He 
did not inquire on which part of the mos¬ 
que it was and be does not know near which 
mosque this dih was. He does not know in 
whose possession it now is. The Nazul 
Surveyor and the Patwari, D. Ws. 1 and 2, 
are not helpful. They are persons who must 
rely to a large extent upon their records. 
They failed to bring their records. The 
Patwari’s evidence as to the settlement 
number of Seoni village (khas) which he 
says is 441 and that there is no abadi 
(resident side), let alone a mosque, in the 
village is relevant. If settlement No. 441 is 
in Seoni village it is reasonably plain that 
this dih which is described as in settlement 
No. 441 is not in the town of Seoni. It is 
in the village of Seoni which is a different 
place and in the village of Seoni if there is 
no abadi it is highly improbable that there 
is any mosque, and if there is no mosque 
then the boundaries of this dih as stated in 
the mortgage deed are imaginary. In order 
to clear up this matter we sent for the re¬ 
cords of Seoni town and village. It appears 
that settlement No. 441 relates to Seoni 
village in which there is no site for habita¬ 
tion and no mosque. As a consequence we 
find great difficulty in differing from the 
conclusions which the learned trial Judge 
has arrived at, that there is in fact no such 
item of property. 

It will be noticed that the original secu¬ 
rity did not include this item, that no por¬ 
tion of the consideration has been allocated 
to the Itenit that no value has been as¬ 
signed to the item, that no possession or 
use has been taken or made of it, that no 
inquiry was made into the existence of the 
item. It is therefore, in our opinion, ex¬ 
ceedingly difficult to differentiate this case 
from 69 Mad 639^ though we are satisfied 
(l) that the plaintiff relied on the repre- 
Mntatlo&a of P. W. 2, a respectable and 


responsible man who was nob the mort- 
gagor but the vendor to the mortgagor, 
relying on those representations tho pliiin- 
till was entitled to believe and did bolievo 
that tho dill existed and was a property of 
the vendor and was included, in tho sale 
deed and would pass under the sale deed 
and was so includeil wholly and solely in 
order that the sale deod might relate to an 
item of property in Seoni Di^lrict, (3) that 
he made no inquiry and assigned no con¬ 
sideration because he was not including 
this item for any other purpose tlnm to 
enable registration to be effected in Seoni. 
As however the item did not exist we are 
unable to distinguish this from the above 
cases. Whatever the intention if the pro.; 
perty is non-existent it would seem that' 
the Registrar has no jurisdiction. 

It has been urged that even if the deed 
is a nullity as a mortgage owing to non¬ 
registration it is good as a registered bond. 
That'depends on which of the conflicting 
views expressed respectively in 23 N L R 
US^isee also AIR 1937 Cal 347®) and 
46 Mad 435,^ is correct. Having considered 
the provisions of the Act and the case-law 
thereunder we have no doubt that 23, 
N L R 143® was rightly decided. Sec. 18! 
deals with the documents compulsorily and 
Sec. 19 with those optionally, registpble. 
Sec. 29 only applies to documents "other 
than a document referred to in S. 28." The 
document here is clearly on© which falls 
under Sec. 28. It cannot change to another 
class simply by being registered in the 
wrong office. It began and ended as a mort¬ 
gage. As such it is compulsorily registrable 
document, registrable under S. 28 ; it can¬ 
not be treatad as an optionally registrable 
document falling within S. 29. In consider, 
ing what class a document falls within, one 
has to regard it as a whole. The^ Court 
cannot reform it by notionally cutting out^ 
most of the clauses which the parties let 
in and then say : Thus altered this has 
ceased to be a mortgage and become a bond, 
has ceased to fall within Sec. 17 and falls 
within Sec. 18, has ceased to be subject to, 
S. 28 and become subject to S. 29. 

There remains the question of equitable 
relief. Their Lordships in 59 Mad 539* 

6 Vyankatesh v. Annasa, (1928) 15 A I R Nag 1 
=107 I C 617=23 N L R 143. 

' 6 Sailendra Nath y. Keshab Chandra, (1937) 24 
A I R Cal 347=171 I C 965=41 C W N 783. 

7. Baxna Rao v. Vedayya, (1923) 10 A I B Mad 
447—73 I 0 188=46 Mad 436=44 ML J 373. 
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indicated that such relief might lie (they 
did not decide that it ^YOuld) had it been 
shown that the respondents had received 
any part of the consideration. Here the 
facts are that Ramgopal was the mortgagor, 
that he borrowed Rs. 6250 (out of Rs. 6700) 
expressly for the purpose of paying the 
purchase price of 8 annas share in the vil¬ 
lages Kumhi andHardi. Defendants 1 and 2 
are his sons. The other defendants would 
appear to be naembers of the joint Hindu 
family. Some or all of the defendants have 
thus been directly enriched by the money 
advanced l)y the plaintiffs. It is not until 
it appeared, in the course of this case, that 
contrary to the representations made by or 
on behalf of the mortgagor, that there is 
no such item that the mortgagees could be 
avrare that anything was wrong. There is 
however a difficulty in the way of following 
the course indicated as possible in 59 Mad 
539.^ This is not a case of putting a person 
seeking relief upon terms. It would be 
necessary here for the plaintiff to found his 
claim upon some ground that would attract 
the relief sought. ^\n example of such a 
ground would be fraud. That is nob alleged 
in this case. Another possible remedy would 
be rectification based on mistake. Whether 
or not either of these remedies or any other 
is available we do nob consider it desirable 
to say. That is a matter for the plaintiff 
and his advisers. As the case stands at pre. 
sent and without amendment of the plead, 
ings such remedies do not arise. We are 
however prepared to consider any applica- 
tion for amendment that the plaintiff may, 
on consideration, think fit to make and for 
that purpose give liberty to apply to the 

first Division Bench in this suit within one 
month. 

Subject to any such application, which 
we are nob to be taken as advising the 
appeal is dismissed. In the circumstances 
we are not prepared to award any costs. 

N.S./r.K. Appeal dismissed. 
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Gruer J. 

Jagannath Tarachand Marxoadi — 

Plaintiff Applicant. 

v. 

Surajmal Punamchand Marwn^i . j 
another - Defendants^ 

„ Civil Eevn. No. 841 of 1^“ 

21st September 1938 . ‘ I^ecjded on 


(a) Jurisdiction—Small Cause Court—Suit is 
not one for accounts, merely because some 
accounts have to be gone into. 

The suit is not one for accounts and so not 
cognizable by a Small Cause Court, merely because 
some accounting has to be gone into : A I R 1930 
Nag i>2, Ref. [P 65 C 1] 

(b) Provincial Small Cause Courts Act (1887), 
Sch. 2, Art. 41 — Suit by co>sharer against 
others for contribution in respect of payment 
made under joint decree falls under Art. 41. 

Where a co-sbarer sues his other co-sharers for 
contribution in respect of the payment made by 
him under a decree passed against all the co-sharers, 
the suit falls uuder Art. 41 and is not therefore 
cognizable by Small Cause Courts : AIR 1918 
All 167; A I R 1915 Cal 278 and AIR 1920 Cal 
995, Disting.; AIR 1918 All 9, Not foil. 

CP 65 C 1] 

(c) Practice—Revision—Incorrect view of law 
— High Court will interfere only when law is 
well-known. 

It is the practice of the Nagpur High Court to 
interfere in revision against an incorrect view of 
the law only when the law is well-known. 

[P 65 C 2] 

Y, K. Rajwade —for Applicant. 

W. B. Pendharkar — 

for Non-applicant No. !• 

Order.—The Judge, Small Cause Court, 
has held that the suit of the plaintiff-appli¬ 
cant as framed is nob maintainable and also 
that it is not oogoizable by a Small Cause 
Court. The plaint was therefore returned for 
preseutatiou to the proper Court. The suit 
as framed is one for contribution. Plaintiff 
and the two defendants had a decree against 
three persons, YeshwantTukaram, Narayan 
Tukaram and Pandhri Kashinath, trans¬ 
ferred to them jointly, obtained substitu-. 
tion of their names as decree.holders and 
attached a motor car of the three judgment, 
debtors in execution. The purchaser of a 
share in that car, one Sukhdeo, put in an 
objection and then filed a regular suit 
which was finally decided in his favour in 
second api^eal and the three decree.holders 
were ordered to pay all his costs. Plaintiff 

alone paid costs to the extent 
of Rs. 209-15-0, and he claims equal con¬ 
tribution from the defendants. Now the 
view taken by the lower Court upholding 
the objections of the defendants is that a' 
number of points would have to be decided 
e ore the plaintiff could get any decree, 
or instance, the amount of consideration 
j ©ach party for the transfer deed of 
0 decree and all the realizations and 
xpenditure in the course of execution and 
n the itigation with Sukhdeo. Plaintiff, 

vov,r to have disclosed what 

leahzations had been made by him before 
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he could claim contribution, and secondly 
the transaction of the transfer of the decree 
is a partnership transaction and the suit is 
excluded from small cause jurisdiction by 
Art. 29, sub.cl. (b), Provincial Small Cause 
Courts Act. 

Plaintiff’s learned counsel now contends 
that this decision is wrong in law. Plaintiff 
is entitled to frame the suit for contribution 
as he likes. The cause of action stated by 
him is complete. It is not necessary that 
previous transactions leading up to the 
■contribution should be gone into. The suit 
is not one for accounts merely because 
accounts have to be to some extent gone 
into: 29 N Li R 115.^ The relationship be- 
tween the plaintiff and the defendants is 
not of partnership; they are merely co¬ 
owners. On the other hand, the argument 
for the non-applicants is that the whole 
transaction is one, and the Court was right 
in saying that complete accounts have to be 
taken. At any rate, it will have to be found 
what share each party holds in the decree 
and that would raise the question of the 
amount contributed. Even if the parties 
are regarded as co-owners, justice could not 
be done to all parties except by taking an 
account and so the suit should not be dis¬ 
posed of in the Small Cause Court : 6 Cal 
651.2 

I agree that the plaintiff and the defen¬ 
dants are not properly described as part¬ 
ners, and the suit should not be treated as 
-one for the taking of partnership accounts. 
I am also not prepared to say that because 
some accounting might have to be gone 
into the suit on that ground is not cogniz¬ 
able by the Small Cause Court. However, 
it appears to me that Art. 41, Sch. 2 would 
be applicable. It has been held in a num. 
ber of cases that when one co-sharer sues 
bis other co-sharers for contribution the 
suit falls under this Article even though the 
payment was made under a decree. The 
other view is that in such a case the rights 
•of the co-sharers merge into their rights 
and liabilities as co-judgment-debtors, and 
■BO ^t. 41 does not apply. Cases in support 
of either view will he found at pp. 208, 209 
and 211,. Ultra’s Provincial Small Cause 
•Courts Act, Edn. 7, Art. 41. Mitra seems 
to prefer the first view. The cases quoted 
are mostly un reported. There are two 

,1. BadbakUenv. Motilal, (1933) 20 A I B Nag 

- aa?=147 1 0 1103=29 N L R 115. 

B a u rtonn Aobarjee v. Pearymobun Acharjee, 

(1881) 6 Oal 661=7 0 L R 667. 

1889 K/9 & 10 


reported cases of tho Allahnbjul JTiglt G<*urt. 
40 All 135^ is distiiiguislmblo o!i tlio fiicts 
as thero tho brother wlio brougiit tlio suit 
was alone liablo to niako tbo piiyni<3nfc 
undor tho terms of tho dccrco and so tlio 
suit could not bo treated as ono for con¬ 
tribution. 41 All 51*' is no douhb in jioint 
bub the learned Judges who decided it give 
no grounds for tlicir opinion. 18 C W N 
1308® is simi larly distinguishable on the 
facts. Plaintiff there denied bis linhility to 
contribute. In C2 I C 504^’ tho parties wore 
simply joint tortfeasors, but not co.sliarers 
in the land — ono being tenant and the 
other landlord. I think tho present suit as 
brought is decidedly one for contribution 
based on the fact that tho parties are 
sharers in the decree. Plaintiff refers to the 
2/3 share and says that they arc equally 
responsible for the payment of the amount. 
Their position as co-judgment-debtors liable 
for costs cannot therefore be divorced from 
their position as co-sharers which resulted 
in this liability. 

I should hold that the decision is correct 
because Art. 41 applies. At any rate, it is 
the practice of this Court to interfere in 
revision against an incorrect view of the 
law only when the law is well known. 
Here no prejudice can be caused to the 
parties by a trial of their suit in a regular 
Court. I therefore dismiss the application 
with costs. Counsel’s fee Bs. 20. 

N.S./r.K. Application dismissed. 


3. Ant Ram v. Mithan Lai, (1918) 5 A I R All 
167=45 I 0 560=40 All 135=16 A L J 44. 

4. Mahmud Ali v. Tamizunnissa Bibi, (1918) 5 

A I R All 9=47 I C 842=41 All 51=10 A L J 
787. 

6. Satya Bhusan v. Krishna Kali, (1915) 2 A I R 
Cal 278=24 I 0 259=20 C L J 196=18 
OWN 1308. 

6. Govinda Sunder Singh v. Mohesh Chandra 
Gope, (1920) 7 A I R Cal 995=62 I C 504. 
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Anjuman Mufiddul Islam — Plaintiff — 

Appellant. 


V. 


Zal Bustomji Madan and others — 

Defendants — Respondents. 

Second Appeal No. 315 of 1936, Decided 
on 2l8b September 1938, from appellate 
decree of AddL. Dist. Judge, Khamgaon, D/- 
4th March 1936. 
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^•Easement— Landowner granting right of 
easement over his land — Grant reserving right 
of revocation — Land subject to easement sub¬ 
sequently sold — Right to revoke easement 
reserved in the grant passes to purchaser •” 
Right of easement can be enjoyed against the 
purchaser only to the extent of condition in 
grant. 

The right of easement cannot be isolated from 
the land; so far as the dominant tenement is con¬ 
cerned,it is a privilege andas affecting the servient 
tenement it is an obligation. That privilege or 
obligation is never personal but is always attached 
to the land. "When a right of easement originates 
in grant the extent and duration of the rights 
are determined by the terms of the grant. The 
assignment may bo a grant in perpetuity or for a 
limited length of time with or without conditions. 

If any conditions are attached to the enjoyment of 
the right of easement the right to that" extent 
becomes diminished or restricted. The conditions 
which clog the enjoyment of the right either in 
point of extent or duration can no more he disso¬ 
ciated from the land than the right of casement 
itself. When an owner of land parts with a por¬ 
tion of his right to enjoy his own land by creating 
an easement in favour of another he does not part 
with his interest in the property and if bo makes 
any contract entitling him to revoke hisgrantthat 
contract would be made in his capacity as the 
owner of the land and not merely in his personal 
capacity. Any reservation made by him while 
granting the right of easement is made for the 
beneficial enjoyment of his land. Consequently, the 
right which he reserves in his own favour would 
be a right in the land (not merely in respect of the 
land) and that right forms part of the totality of 
bis rights which arc compendiously known as 
ownership. 

It must therefore follow that when the owner of 
a servient tenement disposes his right of owner¬ 
ship in the tenement the right reserved by him 
while granting the right of easement in respect of 
that tenement would also pass to the purchaser 
unless of course ho had expressly excluded it out of 
the scope of the conveyance. The right of easement 
is to he exercised against the purchaser only to the 
extent and subject to the conditions imposed by 
the original grant. The dominant owner cannot 
improve his right by the mere fact that the servient 
tenement has been transferred and cannot be freed 
from the conditions imposed by the grant unless 
he was in some way released from them; Case lato 
referred, [P 68 C 1, 2] 

V. K. Rajwade — for Appellant. 

N. V. Gadgil —for Eespondents. 

Judgment. — This is a plaintiffs appeal 
from the concurring judgment of the Addi¬ 
tional District Judge, Khamgaon, in Civil 
Appeal No. 35-A of 1935 decided on 4th 
March 1936. One Ahemadali Bohara, 
father of defendants 4 to 8 who are nob 
parties to this appeal, sold his field No. 101, 
P. H. 2, area 13 acres 14 gunthas, at mouza 
Khanogaon, to the appellant by a regis¬ 
tered conveyance executed on 12th May 
1930. On 26th July 1929, Ahemadali had 
granted to Hustomji, the father of repon- 
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dents 1 to 3, a right of passage across the- 
abovementioned field for a consideration of 
Rs. 400. The registered document, by- 
means of which the right had been granted, 
contained a clause -whereby Ahemadali re¬ 
served bo himself the right to revoke the- 
grant in the event of his getting a vendee 
of the entire field within a period of five- 
years. In the sale deed dated 12th May 
1930, which Ahemadali executed in the- 
appellant’s favour there is no recital ex¬ 
pressly assigning to the vendee the right to 
revoke the grant of the right of passage. The- 
appellant however tendered the amount of 
Rs. 500 on 22nd April 1934 to the respon¬ 
dents and asked them to release the right 
of easement which they had acquired under 
the deed dated 26th July 1929. As they 
refused to accede to the appellant’s demand 
they filed a suit out of which this appeal' 
arises for specifically enforcing that agree¬ 
ment. They deposited Rs. 500 in Court. 

Two issues arose out of the pleadings of 
the parties: (l) whether Ahemadali sold to- 
the appellant the entire land which he owned 
at the time when he granted the right of 
way to Rustonoji, and (2) whether the- 
appellant acquired as a result of the con¬ 
veyance in his favour dated 12th May 1930' 
the right to revoke the grant of the right 
of way. On both the issues, the two Courts 
have found against the appellant. The case- 
has been argued at some length in this- 
Court. The points which arise for determi¬ 
nation are, (l) whether the right reserved 
by Ahemadali in the deed of assignment 
dated 26th July 1929 made in favour of 
Rustomji was a purely personal contract or 
one that was appurtenant to the land^ 
(2) whether it was a right which -was- 
capable of being assigned to the appellant,, 
and (3) whether it was in fact assigned.. 
Before examining the authorities, it would 
be necessary to refer to the terms of the- 
deed of assignment dated 26th July 1929,. 
Ex. P-l and the sale deed dated 12th May 
1930, Ex. P.12. Ex. P-l recites that the- 
right of way as described there is granted 
to Rustomji and in para. 3 embodied the- 

following stipulation : 

If in fivo years from this date I get one pur-- 
chaser of the entire field I will be entitled to take- 
hack the above right of way given to you by pay¬ 
ing you Rs. 500. After five years you will become- 
the full owner of the entire right in respect of the- 
way from generation to generation as mentionedi 
ID para. 2 above. 

In Ex. P.12 reference is made in para. 5' 
to the right of way already granted to^ 
Rustomji in these terms : 
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A way for passing to and fro has been given to 
Rustomji Yadalji Madan, Parsi, resident of Kham- 
gaon, and the way has been given for taking the 
carts. So he has a right of way according to tho 
deed executed in his favour in respect thereof. 

The question is what was the nature of 
the right which Ahemadali reserved to 
himself in respect of the easement that he 
had granted to Eustomji. It is urged on 
behalf of the appellant that it was a cove¬ 
nant running with the land and that it 
was not a mere personal contract. It may 
be conceded that a right of easement is a 
right in rem as was pointed out by Lord 
Watson in (1881) 6 A C 740': 

In one sense every easement may be regarded as a 
right of property in the owner of the dominant 
tenement, not a full or absolute right but a 
limited right or interest in the land which belongs 
to another, whose plenum dominium is diminished 
to the extent to which his estate is aSected by the 
easement. 

That means that the person in whose 
favour easement is granted is entitled to 
exercise certain rights on the land belong¬ 
ing to another by virtue of his being the 
owner or occupier of a certain building or 
land; but that does not serve to explain the 
nature of the right reserved by the grantor. 
Can it be said that the right of revocation 
which the grantor had reserved was for 
his own benefit and not for the benefit of 
the land to which the right of way so 
granted was appurtenant. On this crucial 
point the authorities cited in the course of 
the argument presented in this Court do 
' not lend any direct assistance. All the 
decisions referred to here relate to cases of 
re-conveyance which though they do not 
bear directly on the point serve by analogy 
to throw light on the principle. In A I R 
1927 Cal 41^ a proprietor of the land 
created a putni lease and it was provided 
that if the proprietor required certain of 
the lands leased out these would be recon- 
yeyed or assigned to him by the putnidar 
80 that the lands in the hands of the putni- 
flar were subject to that obligation. The 
imtuldar in his turn leased out the lands 
y^lth the same condition about reconvey¬ 
ance as in the putni lease. The successor 
in interest of the proprietor wanted back 
some of the lands for the purpose of a 
market and a college and he sued the les¬ 
sees for a reconveyance of the lands which 
he required. It was held that the reserva- 


.Vl>alton v. Angus, (1881) 6 A0 740=&0L JQ B 
T. rr w n iQS. 



tion of the right in favour of the proprietor 
was not a covenant running with tho land, 
as it was a positive covenant and not res¬ 
trictive of the user of tho lands. In that 
view it followed a decision of the Judicial 
Committee in 6 Pat L J 163.'^ 

In 49 Mad SS? ' the vendee, on the same 
day on which a sale deed of certain lands 
was executed in his favour, agreed, by a 
document, to convey the same to the vendor 
on the latter wishing to havo them on his 
paying the specified price, in a certain 
month of the 30th year from tho date of 
the agreement. The vendor having died, 
his son assigned the rights under the docu¬ 
ment to a stranger who tendered the full 
amount to the vendee within the agreed 
time. On the latter refusing to execute a 
conveyance, the assignee sued the vendee 
for specific performance of the agreement ; 
the latter pleaded that his undertaking was 
nob a contract but only a standing offer 
and was not assignable. It was held that 
the undertaking by the vendee was an exe¬ 
cutory contract giving a right to the ven¬ 
dor to get the conveyance from the vendee 
and was assignable by the vendor. Spen¬ 
cer J., referred to S. 23 (b), Specific Relief 
Act and held that there was no personal 
element in that transaction which would 
make the contract incapable of being speci¬ 
fically enforced under Sec. 21 (b), Specific 
Relief Act. Eamesam J. adverted to S. 54, 
T. P. Act and expressed his opinion that 
even as a right ex contractu it was assign, 
able and that it did not create any interest 
in the land. That case went up to the Privy 
Council and the decision ot tho Madras 
High Court was affirmed on the ground 
that the option reserved by the vendor was 
a contract which was assignable and that 
it was enforceable by tho assignee of the 
vendor against the purchaser. 

In A I E 1930 All 101,^ it was held that 
a right to repurchase reserved by tho ven¬ 
dor was not a right which was appurtenant 
to the land but was only a personal right 
and that it was nob assignable. In 35 Bom 
258® the same view was taken. In 42 Bom 

a Maharai Bahadur Singh V. Bal Chand, (1922) 
9 A I R P C 1C5=61 I C 702 = 48 I A 376 = 
6 Pat L J 163 (P C). 

4 Munuswami Nayudu v. Sagalaguna Nayudu, 
(1926) 13 A I B Mad 699 = 100 I C 339=49 

• Mad 337=51 M L J 229. 

5 Gobardhan v. Baghubir Singh, (1930) 17 A IB 
All 101=124 I C 405=1930 A L J 799. 

6 Gurunath Balaji v. Yamanava Nalarao, (1911) 
35 Bom 258=10 I C 814=13 Bom L R 240. 
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344 ^ ife was held on the construction of the 
terms of the agreement that the vendor and 
his descendants alone had the privilege of 
re.purchasing of the land on the conditions 
stipulated between the parties and the 
assignee outside the family could not 
enforce the contract specifically. In A I R 
1934 Bom 171** Shingne J., on examina¬ 
tion of the previous authorities deduced the 
conclusion that where a person sells his 
land or house to another person and the 
latter enters into a contract to convey the 
property back to the vendor or his heirs, 
the right to obtain a reconveyance from the 
vendee or his heirs is ordinarily assignable 
even to a stranger who can enforce it by a 
suit, but that where the intention of the 
parties is that the vendor or his heirs alone 
should be given the right of re-purchasing 
the property, the assignee outside the 
family cannot enforce the contract specifi¬ 
cally. Thus, it appears from the authorities 
reviewed above that there is no hard and 
fast rule as to the option of repurchase 
being invariably a personal right. If it is a 
completed contract, the contract is assign¬ 
able unless the terms of the agreement indi¬ 
cate that the agreement was founded on 
certain personal considerations between the 
parties. 


There appears to me material difference 
between a case of option to repurchase and 
a case such as the present. The right of 
easement is never enjoyed in gross but 
always as appurtenant to land. When an 
owner of a land grants in favour of owner 
or occupier of any land or building a right 
of way over his own land he parts with a 
right which is incidental to his ownership 
of the land. The right of easement cannot 
be isolated from the land ; so far as the 
dominant tenement is concerned, it is a 
privilege and as affecting the servient tene. 
ment it is an obligation. That privilege or 
obligation is never personal but always 
attached to the land. Now when a right of 
easement originates in grant the extent 
and duration of the rights are determined 
by the terms of the grant. The assignment 
may be a grant in perpetuity or for a 
limited length of time with or without 
conditions. If any conditions are attached 
to the enjoyment of the right of easement 


7. VithobaMadhavv. Madhav Damodar (r 
6 A I R Bom 158=46 I C 734=42 Bom 3^ 
20 Bom L R 654. ’ 


8. Harki^ndas v. Bai Dhanco, (1934) 21 A 
Bom 171—151 IC 58G=3C 3om L R 290. 


the right to that extent becomes diminish¬ 
ed or restricted. The conditions which clog 
the enjoyment of the right either in point 
of extent or duration can no more be dis- 
sociated from the land than the right of 
easement itself. That being the nature of 
the right of easement it must differ from 
the nature of the rights and interests which 
are conveyed by a sale. When a man sells 
his land outright he ceases to have any 
interest in the land and when he sells with 
the reservation of the option of repurchase 
he reserves to himself by virtue of a contract 
with the purchaser a personal right which 
being of a contractual nature is assignable. 
When however an owner of land parts 
•with a portion of his right to enjoy his own 
land by creating an easement in favour of 
another he does not part with his interest 
in the property and if he makes any con¬ 
tract entitling him to revoke his grant that 
contract would be made in his capacity as 
the owner of the land and not merely in 
his personal capacity. Any reservation 
made by him while granting the right of 
easement is made for the beneficial enjoy¬ 
ment of his land. Consequently the right 
which he reserves in his own favour would 
be a right in the land (not merely in res¬ 
pect of the land) and that right forms part 
of the totality of his rights which are com¬ 
pendiously known as ownership. 

It must therefore follow that when the 
owner of a servient tenement disposes of his 
right of ownership in that tenement the right 
reserved by him while granting the right 
of easement in respect of that tenement 
would also pass to the purchaser unless of 
course he had expressly excluded it out of 
the scope of the conveyance. In para. 5 of the 
sale deed dated 15th May 1930 the vendor 
Ahemadali merely indicates that a right of 
way had been granted by him by a deed 
but does not expressly say that the right 
was unconditional. The fact that he refers 
to the right as a right of way according to 
the deed would indicate that it was such 
right as was clogged with the conditions 
specified in the deed. The right of way was 
to be exercised against the purchaser and 
it could only be exercised to the extent and 
subject to the conditions imposed by the 
original grant. The dominant owner could 
not improve his right by the mere fact that 
the servient tenement had been transferred 
and cannot be freed from the conditions 
imposed by the grant unless he was in 
some way released from them. It therefore 
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appears to me that the right reserved by 
Ahemadali to revoke the graut within five 
years was of the nature of a covenant run¬ 
ning with the land and that it must be 
deemed to have been assigned to the pur¬ 
chaser along with the right of ownership. 

The right of revocation which Ahemad- 
ali reserved to himself when he granted 
the easement was one capable of assign¬ 
ment. It is urged that he did not assign it 
to the appellant in the conveyance execut¬ 
ed in his favour for the reason that he 
excluded the piece of land over which he 
had granted the right of way from the land 
conveyed. This contention is no doubt 
countenanced by the words used in the sale 
deed dated 12th May 1930, viz. “After 
excluding the sites as mentioned in paras. 1 
to 6, the remaining site has been sold to 
you”, but they have to be read in conjunc¬ 
tion with the recital which follows : The 
entire site within the said boundaries has 
been sold to you along with stones, etc.” The 
land in dispute falls within these bounda¬ 
ries and as the vendor had no use left .for 
this strip of land after he transferred the 
entire land, it cannot reasonably be assum- 


Easements Act (1882), S. 15—Law presumes 
that user is as of right if it is proved that user 
was open and notorious. 


A I'laiiitiff has to establish user for tho statu¬ 
tory i^eriod. Ho has to establish that tho usol* is as 
of right, but tho law piesumes that it is as of 
right, that is to say that it has a lawful origin, 
if the plaiutill proves and notorious user. 

That presumption however is rebuttable and tho 
defendant may show, if he can. that tho facts aro 
such that tho user was not as of right, o. g. he can 
show that tho user was under lieenso not amount¬ 


ing to a grant, or he can show fraud in the scuso 
it is nised in relation to this subject or ho can 


show force, or he can show seoroey. 'L’liosc latter 


would go to destroy tho offectiveuess of tho user; 
tho former would go to show that it was not .ts 
of right : Case law relied on, [P ^1 h) X] 


S. B. Gokhalo — for Appellant. 


R. Kaushalendra Rao —for llespondenis. 


Judgment. — Counsel for the appellant 
has in my opinion said everything that 
could possibly have been said in support of 
this appeal which nevertheless fails. It is 
urged that according to the Easements 
Act it is not sufficient to show user to 
establish a right of easement, but it is 
necessary to show, in the words of Sec. 15, 
that a right of way or other easement has 
been peaceably and openly enjoyed by the 


ed that he intended to reserve his owner¬ 
ship of it. On the other band, the reference 
to the right of easement which he had 
granted already in para. 6 of the sale deed 
as a “right of way according to the deed” 
indicates that the vendor gave notice to 
his vendees of the restricted nature of the 
easement. It is true that the vendor did 
not expressly assign the right of revocation. 
But as I have held that the right was 
attached to the land, it must be deemed 
to have passed to the vendees. The lower 
Appellate Court’s decree is set aside and 
the appellant’s suit is decreed in terms of 
para. 10 of the plaint providing a month’s 
time, with costs. Pleader’s fees Rs. 30. 

N.S./r.K. Appeal allowed. 
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person claiming title thereto as an ease¬ 
ment and “as of right” without interruption 
and for 20 years. It is said that that is 
stressed in para. 2 of the i^laint and that 
it is necessary for a person alleging user 
“as of right” to lay the foundation of fact 
by alleging the facts on which the legal 
conclusion is to be based that it was as of 
right. That has not been done in this case 
and the learned Appellate Judge has made 
no findings as to it. It is quite true (and 
I wish it were better appreciated in these 
Provinces) that the purpose of a pleading 
is to allege facts. It is also true that it is 
not necessary to allege law. It is true again 
that if the allegations of fact made by one 
side are embarrassing as being too vague, it 
is the duty of the other side to ask for fur¬ 
ther particulars and if the other side goes 
into Court without knowing what case is 
going to be made against him,^ is his 
mistake. But here, in my opinion, if there 
be a defective pleading at all, it is one that 
had no substance in the course of the trial. 
The material issue raised was : 

Whether tho plaintiSs have acquired the right 
of easement to flow their nistar and rain water 
through the drain at X as shown in the map over 
the defendant’s land as shown in the map. 

I understand “nistar” in this connexion 
to mean that water which, if it remained, 
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would be contrary to good management. 
On that issue the contest raged as to along 
what channel the water which went from 
the plaintiff’s land flowed ; Did it go along 
the line the defendant said ? Did it go along 
the line the plaintiff's said? Both Judges 
have concurred in taking the view that it 
went along the line the plaintiff's said. 
That question of fact once having been 
established, nobody seems to have imagin. 
ed that there could be any other conclusion 
but that the answer to Issue 1 was in the 
affirmative. Now however I am pressed 
with 56 Cal 927^ at p. 930 where a Bench 
of the Calcutta High Court observe : 

The contcutiou of Sir. Slukberji that the find¬ 
ing of the lower Appellate Court, that there had 
been user for a very long time, was sufficient for 
an easement by prescription is untenable on 
another ground. For the creation of a right of 
casement by prescription, there must not only bo 
a peaceable and open enjoyment without interrup¬ 
tion for 20 years, but that enjoyment must be an 
enjoyment as of right. In the present case, there 
is no finding that the enjoyment was of that cha¬ 
racter. It was contended on behalf of the Pal 
defendants that long user was sufficient for a find¬ 
ing of an enjoyment as of right. This is a proposi¬ 
tion of law to which 1 am unable to accede. 
Whether an enjoyment is as of right or not is. in 
my opinion, a pure question of fact, and enjoy¬ 
ment as of right cannot be inferred as a matter of 
course from a finding of usee only. 

It is pointed out however that the pro¬ 
position abovementioned was obiter as in 
that case there was no peaceful enjoyment 
for 20 years. The question as to what pre¬ 
cise meaning is to be given to the words 
‘as of right” has agitated the Courts both 
in England and in India. Perhaps the ful¬ 
lest consideration of these words is to be 
found in the judgment in 43 B R 358^ 
at p. 362 where Lord Denman examined 
the various possible alternatives. He has 
been considering the various possibilities 
and rejecting a variety. His conclusion is 
as follows: 


It seems therefore that the ‘enjoyment as of 
right* must mean an enjoyment had, not secretly 
or by stealth, or by tacit sufferance, or by permis¬ 
sion asked from time to time, on each occasion or 
even on many occasions of using it ; but an enjoy, 
ment had openly, notoriously, without particular 
leave at the time, by a person claiming to use it 
without danger of being treated as a trespasser, as 
a matter of right, whether strictly legal by pres- 
cription and adverse user or bv deed conferring the 
right, or though not strictly legal, vet lawful to 


1. Siti Kanta Pal v. Radba Govinda Sen (1 
16 A I R Cal 542=119 I C 293=56 Cal 9' 
83 C W N 517. 


2. Tickle v. BroNvn, (1886) 4 A & F. 8fiq — i 


the extent of excusing a trespass, as by a consent 
or agreement in writing not under seal, in case of 
a plea for forty years, or by such writing or parol 
consent or agi'eement, contract or license, in case 
of a plea for twenty years. 

In (1880) 12 Ch D 261^ at p. 265 Ery J. 

(as he then w'as) observes: 

Where there has been a long enjoyment of pro¬ 
perty in a particular manner it is the habit, and, 
in my \iew, the duty of the Court, so far as it 
lawfully can. to clothe the fact with right. 

In 23 W B 52‘ Markby J. considers the 
difference between the English and the 
Indian Acts. He observes; 


The Moonsif seems to think that the words ‘as 
of right’ in S. 27 of that Act. mean user without 
trespass. I think those words do not mean that, 
and that they mean user in the assertion of a 
right. There is ground, no doubt, for the'Moonsif’s 
opinion in the view that has been taken of the 
same words under the English Prescription Act, 
but after much consideration I think that the 
words in the Indian Act mean what I have above 
stated. If the observations of Lord Wensleydale in 
the judgment in (1834) 1 Or M & K 211^ at p. 219 
be compared with the observations of the same 
learned Judge in (1840) 11 A & E 688® at page 693 
it will be seen what were the difficulties which 
arose upon that interpretation of those words in 
English Act. I think wc ought to do our utmost 
to prevent the introduction of those .difficulties 
hero. And giving to the words “as of right” what 
I consider to be their true meaning, and also their 
accustomed meaning (for they are a well known 
legal expression) I think they signify no more than 
(as I have said) that the enjoyment must be by a 
person in the assertion of a right. 


In 38 Mad 1^ at page 3 it is observed: 

The enjoyment is required to possess two pro¬ 
perties, viz. that it must be as of tight without 
interruption and it must be as an easement. The 
first quality is intended to show that enjoyment 
by license or under a contract which would not 
amount to a grant of an easement, would be 
ineffectual to create a right by prescription. 


In 45 Mad 633^ it was held that there 
is a presumption that the user was of right 
where long user is proved. The same view 
was taken in A I B 1926 Lah 522® where 
it was decided that 

an open user continued without interruption for a 
long time and not shown to be attributable to any 


3. Moody V. Steggles. (1880) 12 Ch D 261 = 48 
L J Ch 639=41 L T 25. 

4. Alimooddeen v. Wazeer Ali, (1875) 23 W R 52. 

5. Bright v. Walker, (1834) 1 Cr M & R 211=4 

o L J (N S) Ex 250=40 R R 536. 

6. Flight V. Thomas, (1840) 11 A & E 688=3 
P & D 442=52 R R 468. 

7. Konda v. Ramaswami, (1916) 3 A I R Mad 

'18=17 I C 112=38 Mad 1. 

8. Kunjammal v. Eathnam Pillai, (1922) 9 A I E 

Mad 5-66 I 0 11=45 Mad 033=42 ML J 
417. 

t^®26) 13 A I E Lah 

ozA~\io i (j 269. 
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^nni&sioD on the owner’s part is prima facio o7l« 
^ence of enjoyment as of right, 
and the presumption is that the user is as 
of right. So also in A I R 1926 Pat 460^*^ 
it was held that the plaintiff claiming a 
right of way must prove enjoyment for the 
statutory period, and that he has done so as 
of right. The view expressed by Banerji J. 
in 8 C W N 359^^ which is not dissimilar to 
that expressed in 56 Cal 927^ was not 
followed for although the learned Judges 
•agreed with the citation they made, they 
observed that 

that learned and distinguished Judge proceeded 
to say that although no case of permissive user 
may be set up by the defendant, still it is for the 
plaintiS to establish that the user has been of 
right. The question is really one of fact and in my 
opinion it is not possible, to the extent io which 
Banerji J. did go in that case. The rule is well 
established in England that a party enjoying an 
easement acted under a claim of right until the 
contrary is shown : see Gale on Basements, Edn. 
10, p. 227. Now the rule under what circumstan¬ 
ces an easement can be acquired is the same in 
England as here. In order to establish a right of 
way in England it must be proved that the claim¬ 
ant has enjoyed it for the full period of 20 years 
and that he has done so as of right; but if it 
should be the case of the defendant that the enjoy¬ 
ment was by violence or by stealth or by leave 
asked from time to time, it is for the defendant to 
allege that case and establish that case. In A I B 
1934 Pat 11^^ it was held that where there is evi¬ 
dence of long enjoyment in a particular way, it is 
the habit and duty of the Court, so far as it law¬ 
fully can, to clothe the fact with right. 

That directly follows the above citation 
from the judgment of Fry J. in the well- 
known case in (1880) 12 Gh D 261.^ Bear¬ 
ing in mind the above cases, it appears to 
me that the following represents the law in 
India. A plaintiff has to establish user for 
the statutory period. He has to establish 
that the user is as of right, but the law 
presumes that it is as of right, that is to say 
!that it has a lawful origin, if the plaintiff 
1 proves open and notorious user. That pre- 
iBumptlon however is rebuttable and the 
Idefendant may show, if he can, that the facts 
lare such that the user was not as of right, 
jO- g. ha can show that the user was under 
poense not amounting to a grant, or he can 
show fraud in the sense it is used in rela¬ 
tion to this subject, or he can show force, 
or he can show secrecy. These latter would 
0 to destroy the effectiveness of the user; 
^ former would go to show that it was 

10. Nazir Husain v. Aulad Haider, (1926) 13 A I R 
... J?*** 460=96 I 0 1010. 

a*# Shaikh Khoda Buksha v. Shaikh Tajuddin, 
(1904)80 WN 369. 

!#» Badhtt Kisbnn v. Sunder Mai, (1984) 21 A I R 
11=148 I 0 216. 
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nob as of right. In the old case in (1803) 3 
East 294^^ ib was hold that where tliero 
was no evidence to show that the way over 
another’s land had been used by permis¬ 
sion such user over 20 years exercised 
adversely and under a claim of right was 
sufficient to enable the jury to raise the 
presumption of a grant. In 4 M L W 128,^'*’ 
Sir John Wallis, the then Chief Justice of 
the Madras High Court, observed in a 
passage quoted in 45 Mad 633^^ : 

On the other baud the user of the plaintiffs 
may be presumed to be as of right and to have a 
lawful origin, and if a lawful origin of the plain¬ 
tiff’s right can be suggested such an origin can bo 
presumed. 

In my opinion, therefore, on the facts 
here found it follows that as a matter of 
law the presumption applies that there 
was not merely a user for the requisite 
period, bub a user as of right. I arrive at 
that conclusion while respectfully agreeing 
with the remarks of Markby J. in 23 W R 
52'* whose conclusion as to the meaning of 
the term “as of right” I prefer to that part 
in 43 R R 358^ which appears to suggest 
that for the person to be using as of right, 
he must be using in some capacity that 
removes him from the danger of being 
treated as a trespasser. I find it difficult to 
see how during the period before the statu¬ 
tory period has expired any person using a 
way over another’s land or exercising an 
easement over another’s land without any 
grant could be free from the danger of 
being treated as a trespasser. The attitude 
of the law, as I apprehend it, is to raise 
after a certain period, that is to say the 
period prescribed in the Limitation Act, an 
irrebuttable presumption that the person 
exercising the easement for that period has 
been granted a right. Bub, until that period 
has come to an end, there is no such pre¬ 
sumption, and in the great majority of 
cases ib would be open to the owner of the 
servient tenement, in the absence of the 
statutory presumption, to show that there 
was no such grant and to show in effect 
that the acts of the person claiming a 
dominance amounted to a trespass. The 
appeal accordingly fails and is dismissed 
with costs. 

d.S./b.k. Appeal dismissed. 

liTcampbell v. \YilsoQ, (1803) 3 Bast 294=7 RB 
462. 

14, Saminatha Mudaly v. "Velu Mudaly, (1917) 4 
AIR Mad 386=35 I 0 749=4 M L W 128. 
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Evidence Act (1872), S. 43— Right of party 
concluded by previous judgment can be proved 
by production of the judgment. 

A judgment is not admissible to prove the truth 
of the fact which it states, much less is auy fact, 
stated as part of the reasoning in arriving at the 
fact in issue, evidence of the truth of that fact. 
Where, however, the right of a party has already 
been concluded by a previous judgment, the fact 
can be proved by production of the judgment since 
in such circumstances the existence of the judg¬ 
ment itself is relevant : Case law discussed. 

[P 74 C 2] 

A. E. Kulkarni — for Appellants. 

R. N. Padhye — for Mespondents. 


joint Hindu family and that there was a, 
partition in the family as a result of which 
this piece of land was allotted to the share- 
of Sitaram. Subsequent links in the chain 
from Sitaram to the plaintiffs are not now 
in dispute. The difficulty in connexion with 
Sitaram’s title is because the evidence of 
it consists of two judgments in a case to* 
which the defendants-appellants were not 
parties. These judgments originated as- 
follows. Two persons, Baktawarchand and 
Jagannathdas, had obtained decrees against 
this same Sitaram and attached this piece- 
of land. Sitaram’s brothers and father un¬ 
successfully objected to the attachment and 
therefore they brought Civil Suit No. 135- 
of 1928 against Baktawarchand, Jagan- 
nathdas and Sitaram for a declaration of 
their title to the land. Ex. P.7 is the 
judgment in the lower Court in the suit 
and Ex. P.8 is the judgment of the Ap¬ 
pellate Court. Both (iourts dismissed the 
plaintiffs’ suit bolding that Sitaram held 
possession by virtue of a partition. If these 
judgments can be used as evidence of 
the exclusive title of Sitaram to the pro¬ 
perty, then the appeal must fail. In the 
trial Court the admissibility of these judg¬ 


Jud^ment.—This is a Letters Patent 
appeal from the judgment of Bose J. dated 
10th July 1936 in Second Appeal No. 264 
of 1934 in which he upheld the lower 
Appellate Court’s judgment which itself 
upheld the trial Court’s judgment giving 
the plaintiffs a decree for possession of a 
piece of land. The plaintiffs claim title to 
this land under a sale deed dated 22nd 
May 1931 from one Premdas. The defen¬ 
dants deny the plaintiffs' title and claim 
title themselves by adverse possession. 
Admittedly the defendants are in possession 
of the land since 15th November 1933 if 


nob earlier and therefore the onus was c 
the plaintiffs to prove their title. The 
admitted that the land originally belongs 
to the defendants’ family, but they allege 
that the defendants lost the land in 19C 
when it was sold by court auction in Civ 
Suit No. 1210 of 1900 to Maroti Eamchai 
dra who held a decree against defendant 
and his brother Suknia. Defendant 1 istl 
father of the other defendants before u 
This link in the plaintiffs’ title is now coi 
eluded by concurrent findings of the Cour 
below. It IS the next link which forms tl 
crux of this appeal as also of the appe: 
before Bose J, The plaintiffs say that Maro 
Bamohandra and one Sitaram formed 


ments as evidence of a partition appears to- 
have been taken as a matter of course. It 
was only in the lower Appellate Court for 
the first time that this point of law was 
taken and decided against the defendants. 
It has now become the important point of 
law which has been held to justify permis¬ 
sion being granted to file a Letters Patent 
appeal. The law relating to the admissi¬ 
bility of judgments in evidence is to bo 
found in Ss. 40 to 43, Evidence Act ; of 
these Sections only S. 43 is to the point: 

43. Judgments, orders or decrees, other than, 
those mentioned in Ss. 40, 41 and 42, are irrele¬ 
vant, unless the existence of such judgment, order’ 
or decree is a fact in issue, or is relevant under 
some other provision of this Act. 

The respondents claim that the other 
provision of the Act which makes these-- 
judgments relevant under S. 43 is S. 13 of 
the same Act: 

13. Where the question is as to the existence of 
rde ^ *^'^®tom, the following facts are- 

(a) any transaction by which the right or custom- 
m question was created, claimed, modified, reoog- 
nized, asserted or denied, or which was inconsis¬ 
tent with its existence ; 

(b) particular instances in which the right or 
^stom was claimed, recognized or exercised, or in 

departed disputed, asserted or 
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The appellants rely on 6 Cal 171/ 16 
Pat 268/ 68 Gal 1187^ and 26 N L E 33.'* 
6 Cal 171/ if it were still good law, would 
appear to support the appellants’ conten. 
tion. It was followed by another Pull Bench 
of the Calcutta High Court in 13 Cal 352/ 
That view has however been modified by 
22 Cal 533/ The Privy Council decision 
shows that in certain circumstances a pre¬ 
vious judgment may be admissible. That 
the view held in 6 Cal 17l‘ and 13 Cal 
362® has been modified by the Privy Coun¬ 
cil decision is admitted by a later Pull 
Bench decision of the Calcutta High Court 
itself in 25 Cal 522/ Of the cases cited by 
the appellants the most diflScult for us to 
get over, if we are to support the judgment 
of Bose J., is 26 N L R 33/ a Pull Bench 
ruling of the Judicial Commissioner’s Court, 
because of the wide terms in which the 
reference was made and answered. The 
question referred therein was: 


A judgment was not in rem, nor relating to 
matters of public nature, nor between the parties 
to a subsequent suit. Is the fact that the Court by 
that judgment decided a point in a particular way 
relevant for the purpose of the decision of the same 
point in a subsequent suit ? 


and the unanimous decision of the Bench 
was that the question should be answered 
in the negative. If that decision is taken at 
its ^ face value, it would necessitate our 
deciding the point now before us in the 
appellants favour. It seems to us however 
that the question was referred in terms 
which were wider than was necessary for 
the decision .of the question then before the 
|Court. Pro tanto the decision is obiter. 
Mrom the reasoning of Macnair O. J. C. 

seems clear that all that 
the Judges intended to decide therein was 
that the previous judgment was not evi- 
aen^ of the truth of the facts which it 
ecided. This passage was as fo llows: 

1. Lall V. Fatteh Lall, (1881) 6 Cal 171=6 

u JLi R 439, 

“/rmw V. Mt. Bhagjogna Kuer, 

Sco IR P 0 69=167 I 0 829=16 Pat 

«8=81 B L R 242 (P 0). 

Singh V. Shyamlal Singh. 

V-ySr 1 ? ^ ^ ® P 0 89=131 I 0 763=68 Cal 

1187»68IA126(P0). 

min 17 A I R Nag 1 = 

Ul 1 0 644=26 N L R 83 (P B). 

6. Nath Pal V. Brojo Nath Pal. (1886) 

i 18 Cal 862 (P B). 

Ohakerbati v. Ram Narain 
u 896) 22 Cal 683=22 I A 60 = 6 Sar 

V. Rsjani Mohun Bas, (1898) 26 
OWN 601. 



Again It 18 surely a fundumcutiilprinciplu of law 
that the opiuiou of any person however emiuonb 
regarding tho validity of a claim is irrelevant for 
the purixjsc of a decision whether or nob that 
claim IS valid. A judgment is a judicial opinion 
rendered on the claims of tho parties. The fact 
that tho case has been heard and finally decided 
may render tho question res judicata in a .subso- 
quonb suit : bub if it does not. surely this funda¬ 
mental principle must appl)'. 


In 24 Bom 591^ it is laid down that 
judgments are admissibio in evidence to 
show the conduct of the parties or parti¬ 
cular instances of the exercise of a ri-ht or 
admissions made by ancestors or to sliow 
how the property was dealt with previously. 
The case before us falls into the last men- 
tioned category. In 12 All l'-' Straight J. 
pomted out at p. 25 that although S. 43, 
Evidence Act, declared judgments, orders 
and decrees other than those mentioned in 
Ss. 40, 41 and 42 irrelevant, qua judgments, 
orders and^ decrees, it did not make them 
absolutely inadmissible when they were the 
best evidence of something that might be 
proved aliunde. That case went up to the 
Privy Council in 15 All 261^^ and their 
Lordships did not say anything to suggest 
that the opinion of the Full Bench as to 
the admissibility of previous judgments in 
the circumstances of that case was wrong. 
Here the fact that there had been a parti¬ 
tion could probably have been proved ali¬ 
unde, but the respondents preferred to put 
in the judgments as the best evidence and 
we think that they were right. In 15 Mad 
12 ’^ in a suit to establish the plaintiff’s 
title to certain land, be put in evidence 

(1) a conveyance in favour of his father, 

(2) a sale certificate issued to his father’s 
vendor, (3) an order made in certain exe. 
cution proceedings in which was recited a 
petition by his father asserting his title, 
(4) a judgment obtained by his father in 
which his title was recognized. Neither the 
defendants nor their predecessors were par¬ 
ties to any of these instruments or proceed¬ 
ings: it was held that all these documents 
were relevant. 


The other two cases cited by the appel¬ 
lants were the Privy Council cases in 


8. LakshmaD v. Amrit, (1900) 24 Bom 591=2 
Bom L R 386. 

9. Collector of Gorakhpur v. Palakhdhari Singh, 
(1890) 12 All 1 (F B). 

10. Palakdhari Singh v. Collector of Gorakhpur 

(1883) 16 All 261=6 Sar 378 (P C). 

11. Venkatasami v. Yenkatreddi, (1892) 16 Mad 
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16 Pat 258^ and 58 Cal 1187.^ 16 Pat 258^ 

■was a case in which the question was as 
to whether certain land formed part of 
Nauharar or Gangbarar. The ownor of 
Naubarar had previously brought a suit 
against a large number of cosharers of 
Gangabarar claiming a tract of land as 
belonging to Naubarar. His opponents in 
the later suit were not parties to the ear. 
lier suit. A map was drawn in the earlier 
suit showing the boundaries between Nau¬ 
barar and Gangbarar and the decree was 
based on that map. In the subsequent suit 
the trial Court, relying on the map and 
decree in the previous suit, held that the 
land was in Naubarar. The Second Appel¬ 
late Court however held that the owner of 
Naubarar had not proved his title. Before 
the Privy Council it was argued for the 
owner of Naubarar that the decree in the 
previous suit and the map though not 
binding on his opponents were evidence 
against them under Ss. 11 and 13, Evidence 
Act. Their Lordships said that it w'as an 
accepted principle of English law that a 
judgment (or decree) is not admissible in 
evidence against a stranger to a suit of the 
truth of the matter decided but that there 
were exceptions and that the same rule 
applied in India. They held that the previ¬ 
ous judgment in the case before them 
together with the plaint were evidence of 
assertion of a title by the owner of 


an 


Naubarar and thus were admissible in evi¬ 
dence of the right. But the fact that a per¬ 
son not now in possession had previously 
claimed title was not serious evidence of 
his right especially since there was no lack 
of assertion on the other side also. That 
case therefore does not carry us any fur¬ 
ther. 

In 58 Cal 1187® the question for decision 
was as to the coal-mining rights of the vil- 
lage named Dendua which formed part of 
the Achra estate which was itself part of 
the Pandra zamindari. The plaintiffs were 
the zamindars and the defendants the Tha- 
kurs of the Achra estate. As subsoil rights 
are assumed to be with the zamindar, any 
other claimant must prove the express 
inclusion of such rights in a grant from the 
zamindar to him. If nothing were proved 
except that the Achra estate formed part of 
the Pandra zamindari and had been held 
by a branch of the Pandra family subject 
to the annual payment to the zamindar, it 
would have to be held that the subsoil 
rights were with the zamindar. How the 


Achra estate originated was not known. 
The Tbakurs said that they had come into 
it through a partition in the zamindari 
family. If that partition were proved, it 
would have to be held that the subsoil 
rights passed in the partition. The only 
way in which the Tbakurs tried to prove 
the partition was by proceedings in a suit 
filed in 1793, to which the Tbakurs were 
not parties, when the zamindar’s nephews 
bad claimed partition successfully, half of 
the zamindari going to each branch repre¬ 
sented by the appellants before their Lord- 
ships. In order to prove that the estate 
was partible in the previous suit the Achra 
estate was mentioned as an instance where 
partition had taken place and the Court, as 
part of its reasoning for holding the estate 
to be partible, said that the Achra estate 
had come to the Tbakurs by partition. 
That judgment was sought to be used as 
evidence of the partition of the Achra 
estate. Their Lordships said that this could 
not be done and that a judgment was only 
admissible under Ss. 13 and 43 to prove 
the particular transaction in which the 
partibility of the Pandra estate was 
asserted and recognized, namely the parti¬ 
tion in the 1793 suit. This pronouncement 
supports the contention of the respondents 
in the case before us. As their Lordships 
stated in that case, the reasons upon which 
a judgment is founded are no part of the 
transaction and it was therefore no evidence 
that the Tbakurs got Achra by partition. 
It is at most evidence that they might 
have done so which is not enough. 

Accordingly, the conclusion to be rea¬ 
ched from the case law on the subject 
would seem to be that a judgment is cer- 
tainly not admissible to prove the truth of 
the fact which it states, much less is any 
fact, stated as part of the reasoning in 
arriving at the fact in issue, evidence of 
the truth of that fact. Where however as 
here, the right of a party has already been 
concluded by a previous judgment, that fact 
can be proved by production of the judgment 
since in these circumstances the existencdl 
of the judgment itself is relevant. In the 
present case if Sitaram's father and bro¬ 
thers were to allege in a suit that they still 
had a share in the property the judgments 
(Exs. P.7 and P-8) would be relevant 
against them. If they cannot now set np a 
title for themselves, it should be clear that 
third persons like the appellants cannot sot 
up a case for them. We therefore hold that 
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in the ciroumstanoes of this case the judg¬ 
ments in question are admissible in evi. 
dence, and, that being so, the appeal was 
rightly decided by Bose J. 

In the event of our finding, as we have 
done, that the judgments in question are 
admissible we have been invited to remand 
the case to the lower Court for considera¬ 
tion of the judgments alongside of the oral 
evidence on the subject of the partition. In 
the circumstances of this case we see no 
necessity for taking up further time in 
remanding the case. The oral evidence 
consists of one witness for the plaintiffs 
and three for the defendants. The plain, 
tiffs’ witness is Tukaram, the brother of 
Sitaram, on whom the appellants particu¬ 
larly rely. It is true that ho, like the 
defendants’ witnesses, Madhorao (D. W. l), 
Soma (D. W. 2) and Govinda (D. W. 3), 
have said that there was no partition. 
Tukaram was himself one of the contesting 
parties in the litigation, of which Exs. P-7 
and P-8 are the judgments, and in that 
case he took up the position that there had 
been no partition. It is only natural that in 
this Court in the present case he would say 
the same thing. He is therefore highly 
interested in denying the partition and 
very little value can be given to his testi- 
mony. As regards the three defence wit¬ 
nesses, their testimony also will not carry 
much weight in the face of the judgments 
themselves. Exs. P.7 and P.8. We think 
therefore that it would be waste of time to 
remand, the case for consideration of the 
oral evidence. Another argument was ad¬ 
dressed before us, although somewhat half¬ 
heartedly, that another link in the plaintiffs’ 
title should be held unsound, namely the 
-wleged oral sale by Pandu in favour of 
Maroti Ramchandra. It is argued that the 
value of the property being over Ra. 100 
•no transfer can orally be made, a registered 
document being necessary to effect it. This 
argument has no force in view of the find- 
^g that there was no oral sale but that 

anou purohased benami for Maroti Ham. 
•c adara. The appeal accordingly fails and 
18 dismissed with costs. 


n.s./e.k. 


Appeal dismissed. 
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Stone C. J. and Vivian .T. 

Mahadeo Nilkanth Palil — Defendant 

— Appellant. 

V. 

Janardan IJarbaji and another — 

Plaintiffs — Respondents. 

Second Appeal No. 403 of 1935, Decided 
on 7th April 1938, from appellate decree 
of First Addl. Dist. Judge, Nagpur, D/- 
23rd April 1935. 

C. P. Land Revenue Act (2 of 1917), S. 192 
— Suit for village profits — Lambardar or 
mukaddam can claim remuneration for ser¬ 
vices even for period preceding its fixation 
under S. 192. 

In a suit for village profits, a lamlKirdar or 
mukaddam is entitled to claim, wbochcr us a 
plaintiff or as a d(;fcndant, remuneration for his 
services for such years prior to the year in which 
his remuneration has been fixed by the Deputy 
Commissioner under the provisions of S. 192, 
Land Revenue Act, as ace within the period of 
limitation A I H 1937 Na-j 412, Aupmred ; 
Case law discussed. [P 78 C 2] 

V. V. Kelkar and B. R. MandleLar 

— for Appellant. 

M. D. Khandekar — for Pespondents. 
Order op Reference 

Grille J. — This second appeal by the 
defendant arises out of a suit for the share 
of village profits filed by the plaintiffs, two 
brothers, who are eight annas share.holders, 
against the lambardar, the remaining eight 
annas share-holder. The lambardar pre¬ 
sented a statement of accounts, and several 
items were disputed. There was an appeal 
and a cross-objection in the lower Appellate 
Court, and there is an appeal and cross- 
objection here. The appeal and the cross- 
objection cover all the items in dispute, but 
in the cross.objection the only point that 
was pressed, and that half-heartedly, is the 
contention that the lambardar was not 
entitled to deduct Rs. 18 per annum on 
account of rent unrecovered on a share of 
sir land which had since become occupancy 
land of exproprietary tenant. This was 
but faintly pressed. The only point actually 
taken in the appeal was that the concur¬ 
rent finding of both Courts below that the 
lambardar was not entitled to charge for 
lambardar and mukaddam dues is incor¬ 
rect. 

The remunerations of the lambardar and 
the mukaddam in this village were fixed 
by the Deputy Commissioner in the year 
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1934. The suit ^vas for profits of years pre- 
vious to this, and following the Divisional 
Bench decision of the Judicial Commis- 
sioner’s Court in 22 N L R 37, both the 
lower Courts have come to the conclusion 
that the defendant is not entitled to charge 
these sums, which have been determined 
by the Deputy Commissioner, in respect of 
the years previous to the year in which 
they were fixed. In second appeal Mr. 
Mandlokar has drawn my attention to a 
recent decision of Niyogi J. in A I R 1937 
Nag 411*^ in which it is laid down that a 
raukaddam is entitled to recover his remu- 
neration for a period prior to the order of 
the Deputy Commissioner fixing his remu¬ 
neration under S. 192, Land Revenue Act. 
It is true that this case deals with the 
remuneration of a mukaddam, and 22 N L R 
37^ has been followed in 27 N L R 262® 
and also by Kinkhede A. J. C. in A I R 
1928 Nag 68,'* where the learned Additional 
Judicial Commissioner held that, as a 1am- 
bardar is precluded from recovering by a 
suit his remuneration for services in that 
post unless fixed by a Revenue Officer so he 
is similarly precluded from retaining to 
himself a portion of the village income for 
that purpose by way of defence in a suit 
for village profits, which deals with the 
remuneration of a lambardar; but the law is 
the same for both. The point is one of con¬ 
siderable importance and one which will 
frequently arise. The decision of the Bench 
of Judicial Commissioner’s Court which has 
been followed is now doubted in the recent 
decision which has not so far been published 
in the authorized reports, and I consider it 
desirable that the question should be deter¬ 
mined by a Divisional Bench of this Court. 
I therefore forward the case to my Lord 
the Chief Justice with a view to forming a 
Bench to decide the following question: 


In a suit for village profits, is a lambardar 
or mukaddam entitled to claim, either as a 
plaintiff or a defendant, remuneration for 
his services for years prior to the year in 
which his remuneration has been fixed by 
the Deputy Commissioner under the provi- 
sions of S. 192, Laud Revenue Act? 


1. Anandcao v. Daulat, (1926) 13 A I R Nas 27J 

~ 92 I C 909 = 22 N L R 37. 

Narayanrao 

(1937) 24 A I R Nag 411 = 173 I C 7. 

n 18 A I R Nag 120 = 

184 I 0 264 = 27 N L R 262. ^ 

4. Harprasad v. Ohhadami, (1928) 16 A I R Nai 
o8 = 105 I 0 667, 
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OPINION 

Stone C. J. and Bose J.—In this refer¬ 
ence the following question is raised at 
page 28.G of the paper-book : 

In a suit for village profits, is a lambardar or 
mukaddam entitled to claim, either as a plaintiff 
or a defeudant, remuneration for his services for 
years prior to the year in which his remuneration 
has been fixed by the Deputy Commissioner under 
the provisions of S. 192, Land Revenue Act ? 

The facts are that a suit has been 
brought for village profits and by way of 
defence the lambardar claims to be allowed 
his remuneration for his services. The 
remuneration for those services has been 
fixed by the Revenue Officer but was so 
fixed after the date of the written state¬ 
ment. The claim for village profits does not 
exceed a period of three years before the 
date of the written statement. The learned 
referring Judge felt some difficulty owing 
to the various cases that were considered or 
decided in regard to this matter, but, iu 
our opinion, there is no case which is m 
conflict with the latest decision reported in 
AIR 1937 Nag 411.^ The position wiU 
be clarified by stating what the decisions 
are. The first case in point is A I R 1923 
Nag 164.^ In that case Hallifax A. J. 0, 
held that it S. 192, Central Provinces Land 
Revenue Act, does not entitle a lambardar 
to get 5 per cent, of the revenue payable as 
costs of collection in the absence of any 
order by the Deputy Commissioner, he is 
entitled to get it on general principles of 
equity or under S. 70, Contract Act. In 20 
N L R 142'^ Kinkhede A. J. 0. decided that 
although S. 192 (l), Central Provinces Land 
Revenue Act, conferred exclusive jurisdic¬ 
tion on a Revenue Officer to fix the 
remuneration payable to a lambardar, it did 
nob make such a fixing a condition precedent 
to his maintaining a suit for its recovery 
in a Civil Court. Accordingly, a lambardar 
who before the commencement of the Act 
had acted as lambardar and was receiving 
the lambardari dues, has a right to con¬ 
tinue to receive those dues which right is 
expressly prescribed by S. 229 of the Act of 
1917, and accordingly he can recover those 
dues. In other words, S. 192 applies to oases 
of lambardars who had no rights (usually 
because they were not then appointed) to 
receive dues at the time of the passing of 

6. Shankergir Guru Motigir v. Gbiniiaji, (1923) 
10 A I R Nag 164=71 I 0 140. 

6. Janrao v. Baliram, (1925) 12 A I R Nag 129— 
83 I C 172=20 N L R 142. 
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the Aob of 1917. Kinkhede A, J. C. also 
held that the Civil Court could entertain a 
claim by a lambardar for the recovery of 
arreara of remuneration. His judgment was 
based on the assumption set out at p. 144 
that the lambardar claiming his dues on 
the old scale continues his duties as before: 
if he must continue doing his duties as 
before, his remuneration must also continue 
as before.” What the learned Additional 
Judicial Commissioner overlooked was that 
in the case before him the plaintiff who 
claimed the lambardar! dues on the old 
scale was not performing the same duties 
as before. He was the sadar lambardar at 
that time and there was no such office 
under the old Aob-when his remuneration 
was fixed. Also under the old Act there was 
only one lambardar for each mahal and so 
his remuneration was fixed on the assump¬ 
tion that he would perform the lambardari 
duties for the entire village. 

When the new Act came into force other 
lambardars were also appointed (the very 
fkct that the plaintiff was the sadar 
lambardar shows that) and therefore the 
plaintiff’s duties were to that extent curtail¬ 
ed and so he could hardly claim the right 
to be remunerated at a rate fixed on the 
assumption that he would do the whole 
work himself. Moreover this in itself indi. 
cates that the old office was abolished and 
a new set of appointments made, not of one 
lambardar as before but of several with a 
division of labour between them. In these 
circumstances a fresh order fixing a new 
scale of remuneration would clearly be 
called for. This was pointed out in 22 
N L R 37 by a Bench of the Judicial 
Commissioner a Court and the previous 
decision was overruled to that extent. They 
held there in the ease of a sadar lambar¬ 
dar that he cannot maintain his claim for 
remuneration until it has been fixed by the 
rwenue authorities. It was pointed out 

under the old Act there was no such 
office as sadar lambardar. The view was 
®*pr^ed that It could not be assumed that 
* k lambardar was entitled to the 

wnole of the lambardar’s remuneration. It 

^ observed that a sadar lambardar is 
only found where there is more than one 

sadar lambardar is nob 
entitled to the whole of the lambardar’s re¬ 
muneration, it is clearly necessary to deter¬ 
mine what share he is entitled to and the 
^ that is the mode prescrib¬ 
ed by Si 192. That being the view taken. 
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it was not necessary for the Bouch to con- 
sider the effect of S. 229 on existing rights. 
It may ho however desirable to state that, 
in our opinion, as at present advised, Sec. 
229 would havo an important bearing if 
the lambardar in question had been lam. 
bardar immediately i)cfore tlie coming into 
effect of the Act of 1917 and continued to 
be the sole lambardar. Hero however there 
is nothing to show that this lambardar 
held his lambardarship under the old Act. 
22 N L R 37^ at p. 42 concludes as follows; 

The plaintiff (the sadar lambardar) therefore 
cannot maintain his claim for remuneration uutil 
he gets it fixed by the revenue authorities. 

That leaves it at large whetlier or not 
he could maintain retrospectively a claim 
for remuneration when he had got it fi.'^ed 
by the revenue authorities. In A I R 1928 
Nag 68'* the last-menfcioned case was fol¬ 
lowed and Kinkhede A. J. C. stated as 
follows : 

I think the matter must be considered as con¬ 
cluded by the decision of the Bench of this Court 
in 22 N-L R 37^ which lays down that in all 
appointments of lambardars the remuneration of 
that post, unless fixed by the revenue officer, is 
not recoverable by suit. 

In our opinion 22 N L R 37* does not 
lay down a proposition in so broad a form. 
A difference might arise according as the 
appointment of the lambardar in question 
was before or after the Act of 1917 came 
into operation. In A I R 1937 Nag 411^ 
Niyogi J. held that where a mukaddam of 
a village, who is not a lambardar, gets his 
remuneration fixed under S. 192, Central 
Provinces Land Revenue Act, then subject 
to the Limitation Act, he may recover 
arrears and he is not restricted to recover¬ 
ing his remuneration from the date of the 
fixation. 

It may be desirable to point out that 
before the Act of 1917 was passed, a variety 
of persons, including the lambardars, were 
entitled to remuneration. The lambardar’s 
remuneration was fixed at a percentage 
that is to say, 6 per cent. That Act was 
repealed by the Act of 1917, S. 229 of which 
preserves inter alia all rights acquired; 
such rights would include, in our opinion, 
a right to receive that percentage. Bub in 
the case of the lambardars appointed after 
the passing of the Act of 1917 or in the 
case of sadar lambardars, an office newly 
created by the Act of 1917, their right to 
claim is made, in our opinion conditional 
upon their remuneration being fixed in the 
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mode prescribed by S. 192 (l) which pro¬ 
vides that the remuneration of the lambar- 
dar, larnbardar-gumashta and roukaddam 

shall be fixed by the Deputy Commissioner 
and shall be recoverable by the lambardar 
from the proprietors of the mahal or patti 
for which he is appointed. 

When, however, a lambardar has got his 
remuneration fixed by the Deputy Commis- 
sioner, he is entitled to recover not merely 
the remuneration from that date but from 
the date when he entered upon his office 
subject to limitation. We agree with 
Niyogi J.’s views as to this. A difficulty 
may arise if Sec. 197, Land Revenue Act 
came into operation owing to the Deputy 
Commissioner directing a lambardar to re- 
cover his dues as land revenue as provided 
by that Section, because in such a case it 
might well be that the period of limitation 
prescribed by S. 160 for land revenue suits 
■would not apply because, where S. 197 is 
invoked, the question of a suit does not 
arise, the machinery of the recovery being 
not through a Court. Presumably, however, 
a Deputy Commissioner -would only in very 
rare circumstances give such permission to 
resort to such exceptional machinery and 
it would be for the Deputy Commissioner 
to give his authority in a reasonable mode 
so as not to allow either (a) a double claim 
to be made or (b) the recovery of arrears 
for the period beyond that of limitation. 
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a defendant by way of defence in a suit for 
accounts. It is an item which he is entitled 
to take into account if he is entitled to 
claim for it. In our opinion therefore the 
answer to the question is as follows i 

In a suit for village profits a lambardar 
or mukaddara is entitled to claim, whether 
as a plaintiff or as a defendant, remunera¬ 
tion for his services for such years prior to 
the year in which his remuneration has 
been fixed by the Deputy Commissioner 
under the provisions of Sec. 192, Land 
Revenue Act, as are within the period of 
limitation. 

D.S./r.K, Answered in affirmative^ 
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Udebhan Zangoji Patil — Plaintiff — 

Appellant. 

V. 

Vithoba Okandaji Dhangar — 

Defendant — Respondent. 

Second Appeal No. 375 of 1936, Decided 
on 22ad September 1938, from appellate 
decree of Addl. District Judge, Amraoti, 
D/- I6bh April 1936. 

(a) Burden of Proof—Question of onus if 
regarded as final factor in the case cannot be 
ignored. 

When a Court examines only the case of one 
side and disbelieves his evidence and then dis- 


Were it held that arrears could nob be 
recovered it would have the unjust result 
that a lambardar appointed immediately 
after the passing of the Act of 1917 or a 
sadar lambardar could not recover any. 
thing for his service unless and until his 
remuneration was fixed by the Deputy 
Commissioner. It would always take some 
months to obtain the Deputy Commis. 
sioner's directions and we can see no reason 
why such lambardars, who are presumably 
doing their work during those months, are 
to be left without remuneration for that 
period. This, it seems to us, is a considera. 
tion that mainly affected the judgment of 
Niyogi J. An officer having been appointed 
is entitled to bo paid for the work and the 
payment is to be fixed as from the date 
when he entered upon his office. The quan¬ 
tum of the payment has to be fixed in a 
certain way. When fixed it relates back to 
the date of entry upon the office. In our 
opinion, it makes no difference whether 
tffis claim IS being made by him as a plain, 
tiff or whether it is being urged by him as 


misses bis claim on the ground that he has not 
proved his assertions, it is clear that the case is 
being decided solely on the question of onus and 
no amount of lip service to a rule which is ignored 
in the letter and in the spirit will serve to turn 
what is then a question of law into one of fact. 

[P 79 0 1, 2] 

_ (b) Evidence Act (1872), S. 114—Presump¬ 
tion — Document executed by ignorant and 
illiterate person — Usual presumption under 
S. 114 cannot be drawn. 

In cases of documents executed by ignorant and 
illiterate persons who are likely to be dominated 
by the will of others, the usual presumption aris¬ 
ing under Sec. 114 cannot be drawn A I R 19S7- 
P C 274, Rel. on. • [P 80 C U 

(c) Bond — Consideration — Executant may 
discharge onus of proving consideration by 
showing that presumption under S. 114, Evi¬ 
dence Act, does not arise—Question whether 
onus is discharged is one of fact. 

Once the execution of a bond is proved the 
burden of proving consideration is shifted on to 
the executant of the bond. He can discharge that 
burden by proving that the circumstances of the 
case were such that the usual presumption under 
S. 114, Evidence Act, cannot arise. But the quc^ 
tion whether he has succeeded in discharging this 
burden is one of fact and not of law : AIR 1938 
Nag 152, Ref, ^ [P 80 0 2] 
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for Appellant. 

M. B. Kinkhede and A. R. Kulkarni — 

for Respondent. 

Judgment.— This is a suit for money 
due on a bond Ex. P.2 dated 28th May 
1933 for Rs. 1700 executed by the defen¬ 
dant in favour of the plaintiff. This Rs. 
1700 was said to be due on a promissory 
note dated 20th June 1931 for Ra. 1800 
also executed by the defendant in favour of 
the plaintiff. There were certain repay¬ 
ments, according to the plaintiff’s case, and 
the balance due on 28th May 1933 is said 
to bo the Rs. 1700 which forms the consi¬ 
deration for the bond in suit. Both 
documents bear the defendant’s thumb 
impression and he admits this fact, but he 
pleads that they were obtained from him 
by fraud. Both the lower Courts, throwing 
the burden on the plaintiff, have held that 
he has not proved execution and considera¬ 
tion and so have dismissed his suit. He 
appeals here. The lower Appellate Court 
stated at the outset of its judgment that 
the question of burden was not of much 
consequence because there is evidence on 
both sides and the matter turns largely 
upon the credibility of the witnesses. But 
having done lip service to the rule the 
learned Judge proceeded to consider the 
plaintiff s evidence alone, disbelieved his 
witnesses, and then stated : 

I feel no hesitation in arriving at the conclusion 
that^the appellant (plaintiff) failed bo prove that 
he advanced Re. 1850 to the respondent and that 
the latter had executed the document Ex. P-1 
knowing it to be a promissory note. 

Now that is nothing more nor less than 
abiding the case on the question of onus. 
Had the learned Judge believed a single 
witness for the defendant or had he stated 
clearly in his judgment that such and such 
facts (setting them forth or indicating them) 
Mtablish the fraud pleaded, there would 
nave been an end of the matter. There 

have been a positive finding 
aaed on positive evidence and it would not 
ave metered where the burden lay. But 
w en a Oonrt examines only the case of one 
Bide and disbelieves his evidence and then 
ismisses his claim on the ground that he 
proved his assertions, it is clear 
nat the case is being decided solely on the 
of onus and no amount of lip 
wjyica to a rule which is ignored in the 

in the spirit will serve to turn 
« tij^cn a question of law into one of 


fact. I have therefore to dotermino where 
the burden of proof lay. TI 10 learned 
counsel for the appellant relied on a deci¬ 
sion of a Division Bench of this Court to 
which I was a party for the proi»osition 
that once it is established that a document 
bears the defendant s thumb impression or 
signature then the plaintiff is relieved of 
proving execution and consideration. The 

burden shifts to the defendant: IL H (1938) 
Nag 333.1 

That is perfectly true of all ordinary 
cases but is not universally so. The rulo 
given there is based on Sec. 114, Evidence 
Act, that is to say on a rebuttable presump¬ 
tion of fact. Consequently, it can only apply 
in circumstances where the presumption 
itself ^arises. We have explained at p. 337 
that “the circumstances of the case may 
negative such an inference,” and again that 
these facts constitute the deciding factor in 
a case only when “nothing else is known” 
beyond the fact that the document bears 
the thumb mark or signature in question 
and that it comes from proper custody. 
But here a lot more is known. We know 
that the defendant is ignorant and illiterate, 
an ordinary cultivator in an obscure vil- 
lage who has been described as “a simple 
minded fool likely to come under the influ¬ 
ence of anybody” by the learned Judge 
who saw him in the witness-box. Wo know 
that the ordinary course of business was 
not followed because the promissory note 
which is said to have formed the considera¬ 
tion of the bond in suit was not torn or 
otherwise cancelled and was not handed 
back to the debtor but has been produced 
intact by the plaintiff himself. There may 
have been good reason for this, but it is 
not the usual course of business and the 
presumption we are discussing only applies 
when that has been observed. Moreover, 
there is another point. Ordinarily the law 
pays no heed to those who act at arms 
length and are able to look after them¬ 
selves. If they make a sorry bargain, that 
is their affair. But'as regards the weak 
and the helpless, those in a position of dis¬ 
advantage, that is a very different matter. 
The law guards them with a special protec¬ 
tive care and is jealous of those who bring 
claims against them. It then scrutinizes 
the transaction with a minuteness which it 
does not otherwise employ and throws the 


1. Balchand v. M6. Hasanbi, (193S) 25 A I B 
Nag 162=176 I C S16=ILR (1938) Nag 333. 
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buraen on the other side. Minors, parda- 
nashin •women, expectant heirs, those in a 
position of special disadvantage such as 
wards and others so situated as likely to 
be dominated by another’s will, all are 
examples of that general rule; and to them 
lean be added the ignorant and the illiterate 
when the circumstances are such that the 
usual presumption arising under Sec. 114, 
Evidence Act, cannot be drawn : see AIR 
1937 P C 274.^ 

But I am referred to the remarks at 
p. 339 of the ruling cited above where w-e 
have dissented from 20 N L R 7.^ It is 
pointed out that that was also a case in 
which only a thumb-mark was taken and 
therefore one in which prima facie the 
defendant was illiterate and yet we have 
held that the burden was wrongly thrown 
on the plaintiff. But mere illiteracy stand¬ 
ing by itself is not the point. In this coun¬ 
try many men who cannot read and write 
conduct important businesses and manage 
large estates. They are not foolish, ignorant 
rustics but are usually shrewd men of the 
world liberally endowed with business in¬ 
stincts and acumen. They work through 
agents and take meticulous care to see that 
they are loyal to their employers. Men of 
that type do not affix their marks to docu¬ 
ments without taking special precautions to 
ensure that they have a true and accurate 
knowledge of their contents. It would be 
ridiculous to wrap them up in a cloak of 
special tenderness. As I see it the decision 
in 20 N L R 7^ did not turn on the fact 
that the executant of the document was 
ignorant and illiterate and that therefore 
because of his helplessness he had to be 
treated with special protective care. We 
know nothing about the defendant there 
except that he was in a position to employ 
at least one agent and actually did so. The 
decision turned solely on what was laid 
down as a general rule of law of universal 
application and it was that with which we 
were respectfully unable to agree in the 
later ruling. 


question is not an irrebuttable presumption 
of law but a rebuttable presumption of fact. 
The matter can only be one of law when 
the question of burden is used,as the final 
deciding factor in the case, as it has been 
here, and when the presumption^ under 
Sec. 114 (when it can fairly arise) is alto¬ 
gether ignored. There can be no doubt that 
the primary burden is on the plaintiff. He 
must prove execution and consideration. 
But once he proves, or it is admitted, that 
the signature or thumb mark (it does not 
matter which, for I do not read the Privy 
Council as laying down a different rule) is 
the defendant’s,then the presumption arises 
and the burden shifts to the defendant. He 
can discharge it either by showing that in 
spite of signing, the circumstances are such 
that he cannot be charged (fraud, undue 
influence, mistake, want or failure of consi¬ 
deration, etc.) or he can prove that the cir- 
cumstances are such that the presumption 
under Sec. 114 cannot fairly arise. (This 
appears to have been the ease before their 
Lordships : an illiterate Omanhene of the 
Australian bush.) If he succeeds in doing 
that, then the burden shifts back to the 
plaintiff. To that extent the matter is one 
of law. But whether he has succeeded on 
the evidence, or on the admitted facts, m 
discharging this burden is a question of 
fact and not of law. 

In the present case the facts found by 
both the lower Courts (and of course they 
must be accepted as final here) show that 
the presumption under S. 114 cannot fairly 
arise in this case. That being so, the burden 
was rightly laid on the plaintiff, and once 
that is accepted then the remaining ques¬ 
tion, namely whether the plaintiff’s evi¬ 
dence should be believed or not, becomes 
one of fact. The appeal fails and is dismissed 
with costs. 

n.s./r.k. Appeal dismissed. 


As I have said before, everything de¬ 
pends on the circumstances, and this parti, 
cular matter will not always amount to a 
question of law because the presumption in 


iSJS f ® v. Omanhene 
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Stone 0. J. and Clarke J. 

Shanharrao and others — Appellants. 

V. 

Hazarimal Nathuramji Agarxoala — 

Respondeat. 

Pirsti Appeal No. 134 of 1935, Decided 
on 15th September 1938, from order of 
Addl. District Judge, Bhandara, D/. 30th 
September 1936. 

Limitation Act (1908), Sec. 15 —Stay of exe* 
cuUon — Decree*holder obtaining stay of exe> 
■cution in previous suit against him by offering 
-security of decree obtained by him against 
judgment-debtor whose estate was under 
management of Court of Wards — Court ob¬ 
taining from decree-holder undertaking not to 
eiccept payment direct from Court of Wards— 
Order held did not amount to stay by injunc¬ 
tion within meaning of S. 15. 

A decree-holder was a judgment-debtor under 
the decree passed in a previous case which decree 
he was challenging in appeal. He applied to the 
Court for stay pending the disposal of the appeal. 
The Court ordered stay on terms as to security. 
There the judgment-debtor (decree-holder in sub¬ 
sequent decree) was offering as security a subse¬ 
quent decree which he had by that date obtained. 
R was a decree for a sum and it was against a 
judgment-debtor whose estate had recently been 
taken under the management of the Court of 
Wards. The Oudge considered the security proper 
• and ordered that the officer in charge of the Court 
of Wards should be written to deposit the amount 
in Court, The order contained the following sen¬ 
tence : “the judgment-debtor undertakes not to 
Mcept any payment direct from the Court of 
Wards towards the satisfaction of his decree” : 

Held that the order was not tantamount to a stay 
by an injunction or order within the meaning of 
B. 16 ; 17 All 198 (P C); AIR 1933 P C 52; 
air 1932 p c 165 and AIR 1933 Mad 418 
(F B), Rel, on. [p 82 C 1] 

P. P. Deo — for Appellants. 

Pondharkar — for Respondent, 

Judgment. —This is a most unfortunate 
Hsase. We find ourselves compelled to allow 
the appeal with the result that the unfortu¬ 
nate decree.holder loses a decree for a very 
eubstantial sum of money, we are satisfied, 
•owing and only owing to a misapprehen¬ 
sion of the obligations cast upon him by 
an order passed in another case on 15th 
pepbember 1930. The point for determina¬ 
tion IS whether the present application for 
the execution of a decree obtained in 0. S. 

Sl' 1924 is or is not within time. 
The Article is 182 of Schedule to the Limita¬ 
tion Act and the period is three years from 
■^he last order. The last order in G. S. No. 
»4 of 1924 was on 13th April 1928 and the 
application for execution was on 2nd April 
1989 Nyil & 12 


1932. So quite clearly tho application is 
out of time unless it is saved by Sec. 15, 
Limitation .\ct. In the course of argument 
we suggested that possibly S. 5 also would 
apply hub when the proceedings are looked 
into and tho Section is examined it is seen 
that Sec. 5 has no application to a matter 
of this nature and tliab that has already 
been so decided. S. 15 can only be used if 
the execution has been stayed by injunc- 
tion or order.” 

The decree-holder therefore endeavours 
to show that there exists here such an 
order. The order relied on is the one passed 
in G. S. No. 24 of 1919 in the following 
circumstances : The present decree-holder 
was a judgment.debtor under tho decree 
passed in that case which decree he was 
challenging in appeal. He applied to the 
Judicial (Commissioner’s Court for stay 
pending the disposal of the appeal. The 
Judicial Commissioner’s Court ordered stay 
on terms as to security. The matter was 
referred back to the trial Court for the trial 
Court bo go into the question of security 
and on that matter coming before the trial 
Court the order (Ex. C-6) dated 15th Sep¬ 
tember 1930 was passed. There the then 
judgment.debtor, now the decree.holder, 
was offering as security the present decree 
which he had by that date obtained. It 
was a decree for a sum of over Ks. 10,000 
and it was against a judgment-debtor whose 
estate had recently been taken under the 
management of the Court of Wards. The 
learned Judge considered the security pro. 
per and seems to have ordered that the 
officer in charge of the Court of Wards 
should be written to deposit the amount 
in Court. The order contains the following 
sentence : 

The judgment-debtor undertakes not to accept 
any payment direct from the Court of Wards 
towards the satisfaction of his decree. 

The judgment-debtor (the present decree- 
holder) in that suit seems up to that date 
to have been actively pursuing his remedies 
as decree-holder bub from the moment that 
that order was passed he took no action at 
all to execute his decree in this suit, C. S. 
No. 44 of 1924, and we have no doubt 
whatever that the reason why he suddenly 
became supine was that he thought that 
he was ordered not to take any steps and 
that the Court was going to get the money by 
writing to the officer of the Court of Wards. 
As a result be made no application what¬ 
ever until he thought that the estate had 
ceased to bo under the management of the 
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Court of Wards, and on 2nd April 1932 
this application ■was made In point of 
fact the estate did not pease to be under 
the management of the Court of Wards 
till some 14 days after the application. On 
those facts the learned Judge has come to 
the conclusion that although it is clear that 
the order in question contained no express 
prohibition against the executing of the 
decree still the Court did, as a matter of 
fact, prevent the decree-holder from execu¬ 
ting the decree and its action was such as 
to amount to a stay of execution, for the 
decree.holder was obviously prevented from 
executing the decree in question uncondi¬ 
tionally as he was otherwise entitled to. In 
other words he holds that the fact that in 
the previous matter the Court had taken 
an undertaking from the judgment-debtor 
not to accept any payment direct from the 
Court of Wards was tantamount to a stay 
by an injunction or order within the mean- 
ling of S. 15. 

We think that that conclusion is pro- 
[bably an equitable one and would have the 
result of avoiding a serious loss to the 
decree-holder owing to a bona hde mistake. 
But in our opinion the authorities are too 
powerful to make it possible for us to 
uphold the judgment appealed from. The 
Privy Council has three times considered 
this kind of point: 17 All 198^ at pp. 210 & 
211, 12 Pat 195^ at p. 201 and 60 Cal 1^ 
at p. 7. This last decision was followed in 
a Full Bench case by the Madras High 
Court, 66 Mad 490.^ Of these 12 Pat 196^ 
is the nearest on the facts. Their Lordships 
observe at pages 200 and 201 : 


A. 1. IT. 

Kow the first thing to be observed is that at th& 
time when that order was made, there was in fact 
no application for execution pending at all.^ [Itt 
the present case there was an execution pen^ng.l 
It w’as an order, again made in the Raj suit an^ 
not in the rent suits; it was an order made on az^ 
application by the decree-holders seeking leave to- 
proceed against property in the hands of the receiver,, 
in the Baj suit. It was an order which did not 
stay execution at all, but simply said that so far 
as that application in that suit was concerned, the. 
appellants were to wait. That seems to their Ix>rd- 
ships not to be in any sense within the meaning- 
of the Section a stay of the execution by injunc* 
tion or order. This point also fails. 

In 17 All 198,^ {see pp. 210 and 21l)tho- 
facts were that an order was passed which 
had the effect of restraining the defendant 
from receiving payment and the person 
liable to him from making payment to him 
or to anybody. Their Lordships observe: 

An order in those terms is not an order staying, 
the institution of a suit. There would be no viola¬ 
tion of it until the restrained creditor came to 
receive his debt from'the restrained debtor. And* 
the institution of a suit might for more than one- 
reason be a very proper proceeding on the part of 
the restrained creditor, as for example in this case,, 
to avoid the bar by time, though it might also be- 
piudent to let the Court which had issued the? 
order know what he was about. 

In 60 Cal 1® their Lordships observe in 
relation to one of the Articles of the Limi^ 
tation Act that equitable considerations ar& 
out of place in construing such Articles and 
what one is concerned with is the gramma¬ 
tical meaning of the words. In 66 Mad 
490* a Full Bench of the Madras High- 
Court had to consider whether those obser¬ 
vations were applicable to Sec. 15. The 
matter is put very shortly by Mockett J.». 
at p. 507 : 
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The point made by the appellant is this. They 
say that on 16th September 1922, the Judge in the 
Eaj suit, ordered, according to the note in the 
order paper, their Lordships have not the order 
before them, that the decree*holders were to wait 
for some time for payment. That order was set 
aside on 16th April 1923, Therefore, there was an 
interval of seven months during which the order of 
16th September 1922, was in operation. The appel¬ 
lants say that was a stay, and those seven months 
saved the situation for them, because if those 
seven months are not counted the present applica¬ 
tion was in time. 


1. Beti Maharani v. Collector of Etawah (18' 

17 All 198=22 I A 31=6 Sar 551 (P C) 

2. Kirtyanand Singh v. Prithi Chand Lai ( 19 ' 


The injunction or order must be express in its- 
terms and 1 find no room for the suggestion that 
an application can be stayed by implication. The- 
trend of the Privy Council decisions seems to be to- 
this effect, and in the recent case in 60 Cal 1^ 
their Lordships explicitly lay down that ‘in con¬ 
struing questions of limitation equitable consider¬ 
ations are out of place’. 

I am therefore constrained to join in expressing* 
respectful dissent, if any of the Indian cases cited 
lend colour to the doctrine that although an in¬ 
junction or order does not in its terms effect a 
stay, nevertheless it can be said to do so ‘equi¬ 
tably’ or 'by implication’. 

It follows therefore that the appeal’ 
succeeds. No costs. 


d.s./r.k. 


Appeal allowed*. 
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Duhhuram and others — Appellants. 
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Khanderao and another —Respondents. 
Miac. Appeal No. 198 of 1936, Decided 
on Slab August 1938. 

C. P. Land Revenue Act (2 of 1917), Sec¬ 
tion 203 (8) — Proprietor mortgaging his village 
share and house in abadi — After^ mortgage is 
foreclosed he cannot claim to retain possession 
of house. 

If a proprietor mortgages his village share (with¬ 
out cultivating rights in sir) and his house in the 
ahadi, he cannot after the mortgage has been fore¬ 
closed and he has become an exproprietary tenant, 
claim to retain possession of the house on the 
ground that under S. 203 he is entitled to a house- 
site in the abadi i A I R 1918 P C 84 and S. A. 
No, 452 of 1935, ExpL; AJR 1938 Naq 544, Rel. 
on. [P 83 0 2 : 85 0 1] 

V. “V. Kelkar — for Appellants. 

J. Sen and B. L. Gupta — 

for Respondents. 

Order of Reference 

Pollock J. — The respondents Khande 
Rao and Ganpat Rao and their father mort¬ 
gaged mahal No. 2 in mauza Ghichirda, of 
which they were the proprietors, and a 
house in the abadi and certain khudkasht 
land. The mortgage was foreclosed and the 
decree-holder was placed in possession of 
the mortgaged property including the house. 
The mortgagors contend that when they 
lost their proprietary interest in the village, 
they became occupancy tenants of what 
had formerly been their sir land aud that 
as tenants they are entitled to retain pos- 
session of the house. In a somewhat simi- 
lar case in 14 N L R 165^ at page 174, it 
was remarked : 

Ab regards houses in the abadi, the rights of the 
judgment-debtors now rest on the wajib-ul-arz, 
and the decree-holder, though undoubtedly owner 
of the soil and possibly, by operation of the law of 
mortgage, owner also of the houses standing on the 
soil, cannot evict them while they remain occu¬ 
pancy tenants. 

‘ In a recent case, Second Appeal No. 452 
of 1936,* which appears to be indistin¬ 
guishable from the present case, it was 
hold that under Sec. 203, C. P. Land Reve¬ 
nue Act of 1917, the judgment-debtor as a 
tenant was entitled to a house-site of rea- 
Bonab le dimensions in the abadi free of 

1, Karajan Ganesh Ghatata v. Ballram, (1918) 5 
A I B P 0 84=48 I 0 141=46 Oal 76=45 I A 
179=14 N L R 166 (P 0). 

TJdho Mahara v* Pandit Sadaaaklii Second 
Appeal Ko. 462 of 1936. 
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rent and that until the site had been allot¬ 
ted and accepted or, if refused, the dispute 
had been settled by a Revenue Officer, tbe 
judgment.debtor had nob got what he was 
entitled to and until then he could not be 
thrust out. 

When 14 N L R 165^ was decided, the 
C. P. Land Revenue Act of 1881 was in 
force which contained no provision similar 
to S. 203 of the present Act, and the deci¬ 
sion in that case was based on the wajib- 
ul-arz. A proprietor is entitled to sell or 
mortgage his entire proprietary rights in 
the village including the abadi, excepting 
only the cultivating rights in sir which 
requires special permission. It is to me a 
somewhat surprising proposition that a pro¬ 
prietor can sell or mortgage his house in 
the abadi and then claim that he is still 
entitled to retain possession of it. The Legis¬ 
lature has accorded no such protection to 
houses as it has to cultivating rights in sir. 
Sub.s. (8) of S. 203 provides that nothing 
in this Section shall affect the terms of any 
contract between the proprietor and the 
holder of a site in the abadi, and it is, 
I think, arguable that this sub-section 
covers the present case and disentitles the 
judgment.debtor from relying on the other 
provisions of Sec. 203. The point is one of 
considerable importance and should, in my 
opinion, be decided by a Division Bench. 
I frame the question as follows : 

“ If a proprietor mortgages his village 
share (without cultivating rights in sir) 
and his house in the abadi, can he, after 
the mortgage has been foreclosed and ha 
has become an ex- proprietary tenant, claim 
to retain possession of the house on the 
ground that under Section 203, C. P. Land 
Revenue Act, ha is entitled to a house-site 
in the abadi?” 

Let the case be laid before the Hon bla 
the Chief Justice. 

OPINION 

The following question has been referred 
to a Division Bench by Pollock J. : 

If a proprietor mortgages his village share (with¬ 
out cultivating rights ia sir) and his house in the 
abadi can he, after the mortgage has been fore¬ 
closed and ho has become an exproprietary tenant 
claim to retain possession of the house on the 
ground that under S. 203, 0. P. Land Revenue 
Act, he is entitled to a house-site in the abadi ? 

The decree-holders, mortgagees in the 
case, had obtained possession of the house 
along with other property mortgaged when 
they foreclosed against their mortgagors, 
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who were proprietors of the village. The 
mortgagors then claimed to get the house 
back on the ground that they had become 
exproprietary tenants of the sir land mort¬ 
gaged, and as tenants were entitled to such 
a house. The lower Appellate Court follow¬ 
ing 14 N L R 165* at pp. 173 and 174 held 
that the accrual of the tenant right gave 
them a right to obtain the house. Pollock J. 
has pointed that when 14 N L R 165* was 
decided, the old Land Revenue Act of 1881 
was in force, which contained no provision 
similar to S. 203 of the present Act, and 
the decision in that case was based on the 
wajib-uUarz. He recognized that there is a 
recent case on all fours, Second Appeal 
No. 452 of 1935,^ which supports the mort¬ 
gagors, but he doubts whether the pro¬ 
prietor should he allowed to retain his 
mortgaged house in such conditions and 
thinks that on the analogy of S. 203 (8), 
Land Revenue Act, the terms of the con¬ 
tract between the parties should be given 
effect to. 


The rep6rted decision in 14 N L R 165* 
incorporates the judgment of the Privy 
Council but in that judgment their Lord- 
ships decided only whether the mortgagor 
had divested himself of his right as an 
occupancy tenant. They did not consider 
the question of the house mortgaged. The 
learned Additional Judicial Commissioners 
say that the order appealed against is 
silent as regards this and that it appears 
advisable to point out the law. Their view 
is that as regards houses in the abadi the 
rights of the judgment-debtors now rest on 
the wajib-ul-arz, and the decree-holder, 
though undoubtedly owner of the soil and 
possibly by operation of the law of mort¬ 
gage owner also of the houses standing on 
the soil, cannot evict them while they 
remain occupancy tenants. These remarks 
are obiter, and with due respect we do not 
think that such a result can be upheld in 
law or equity. When a proprietor delibe¬ 
rately raises money by mortgaging his 
dwelling house how can he be allowed to 
turn round and say that that house is 
sacrosanct ? In Second Appeal No. 452 of 
1935 the learned Chief Justice was of 
opinion that until a site has been allotted 
to an ex.proprietor and accepted, or if 
irefused the dispute has been settled by a 

nnwT wT’ i«'3g'^ent-debtor Ls 

not got what be is entitled to. and until 
to tay on 
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If the Revenue Officer allots this site, then again 
the judgment-debtor cannot be evicted, nor can 
the bouse be pulled down. 

With all respect we think that in any 
case the mortgagor is entitled to the 
materials of the house mortgaged. What 
the mortgagor can claim under S. 203, 
Land Revenue Act, is simply a house site 
of reasonable dimensions in the abadi free 
of rent. Sub-s. (3) provides that the mate¬ 
rials of any house erected shall be trans¬ 
ferable. Then again how does it followthafe 
because he is entitled to a house site he can 
claim to retain this particular house site ? 
Prom an economic point of view, it would 
generally be desirable that the new pro¬ 
prietor of the village should take over also 
a house in keeping with his new status. 
When the exproprietor has contracted to 
mortgage his house also it is only just that 
he should be held to his contract the con¬ 
sequences of which he must have foreseen. 
His remedy is to arrange with the new 
proprietor for a new site or for the acquisi¬ 
tion of a new house in the village as soon 
as he feels that foreclosure is inevitable. 
S. 49, Central Provinces- Tenancy Act, pre- 
serves only rights as an occupancy tenant 
and does not deal with abadi sites and so 
cannot help the mortgagor. The rights of 
the mortgagee to this particular house 
and site are statutory, and S. 203, Land 
Revenue Act, cannot derogate from them. 
By 0. 34, R. 3, Civil P. C-, the mortgagee 
on obtaining his final decree is entitled to 
be put in possession of the property, and 
his debtor cannot claim to retain it simply 
because owing to his own improvidence or 
lack of foresight he finds himself for the 
time being homeless. 

This question also arose recently before 
Bose J., in Mis. App. No. 204 of 1936,® and 
his view coincides with what we are now 
expressing. Bose J., also distinguishes 14 
Nag L R 165,* and points out that S, 203, 
Land Revenue Act, relates to the bouse site 
and not to the materials of the house itself* 
and S. 203 (8) expressly exempts the terms 
of any contract between the proprietor and 
the holder of a site in the abadi. In the 
present case the proprietor and the holder 
of the site was the same person at the time 
of the contract, but the same principle 
would apply. He was empowered to con¬ 
tract himself out of any right to retain this 
site and superstructure in the event of 
foreclosure, and he must be held to his 

3. Ramadhin v. Sheodutt Rai, Itevorted in (1988) 
25 A I E Nag 544, 
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jobntraot. Por the above reasons we answer 
jin the negative the question which has been 
put to 03. 

D.S./B.K. Amwered in negative. 

A. L R. 1939 Nagpuv 85 

Stone C. J. and Clarke J, 

Ahdul Rahim Khan — Applicant. 

V. 

Mt* Pusia Bai, wlo Nanhu Patel and 
others — Non.Applicants. 

Civil Revn. No. 199 of 1937, Decided on 
16th August 1938, from order of Sub-Judge, 
Pirst Glass, Balaghat, D/. 23rd December 
1936. 

Criminal P. C. (1898), 5>. 476 and 195 (1) 
(c)— Courts mentioned in Sec. 476 can make 
complaint in respect of offence of forgery 
against persons, who are not parties to pro¬ 
ceedings before it. 

Section 476 does not inhibit the classes of 
Courts mentioned therein from making a com¬ 
plaint in respeot of any of the offences specified in 
Sec. 196 (1) (c) against persons not parties to a 
proceeding before it, in which or in relation to 
which the offence was committed : Case law dis^ 
cussed; Allahabad, Madras and Calcutta view 
not approved. [P 85 0 1; P 87 0 1] 

Pida Hussain and W. C. Dutt — 

for Applicant. 
7. N. Eudra; G. R. Pradhan and W. B. 
Pendharkar and K. K. Gandbe — for 
Non.Applicants 1; 4, 6 and 7, and 8 
respectively. ■ 

Order. — The question submitted for 
decision by this Bench by Niyogi J., is : 

. Whether 8. 476, Criminal P. 0., inhibits the 
classes of Courts mentioned therein from making 
a complaint in respeot of any of the offences speci* 
fled in 8.195 (1) (c) against persons not parties to 
a proceeding before it, in which or in relation to 
which the offence was committed ? 

As Niyogi J. has pointed out, there is a 
a conflict of opinion between the various 
High Courts in this country on this point. 
The High Courts of Allahabad, Madras, 
Oaloutta and Rangoon are in favour of an 
^nnative answer to the question, whereas 
th« High Courts of Bombay, Lahore, Patna 
8^ tbe Judicial Commissioner’s Court of 
?5^ince are in favour of a negative 
SASweSf Thu question turns upon the inter¬ 
pretation. o(i the wording of Sec. 196 (l) (o) 
and S. 476 (4 Criminal P. 0. S. 195 (l) 

lays dow® that: 

• shall take cognizance of any offence des- 

8.'408 or ponishable under 8. 471, 8.476 
the same Code (Penal Code) when 
• MaieB tho^ allied to have been committed by 
8J0l^t^lp/tifl(y\pZDO^ing in any Court in respect 
ffwMtuSent produced or given in evidence in 


such proceeding, except on tho complaint in writ- 
ing of such Court, etc. 

The Sections of the Penal Code hero con¬ 
cerned, are all connected with the offence 
of forgery or counterfeiting marks on docu¬ 
ments. For the sake of clarity, instead of 
enumerating them again, whenever we have 
occasion to refer to them, we shall use tho 
term “forgery”. The plain meaning then of 
Sec. 195 (i) (c) is that when an otfence of 
forgery of a document produced in Court is 
alleged to have been committed, by a party 
to a proceeding in that Court a complaint 
by the Court itself is necessary before 
another Court can inquire into it. Tho 
Section does not say what is to happen 
when such offence is committed by a per. 
son other than a party to the proceeding. 
Omitting the portions of the Section which 
are unnecessary for our purpose. Sec. 476 
provides that when any Court is of opinion 
that an inquiry should he made into any 
offence referred to in Sec. 195 (l) (b) or (c) 
which appears to have been committed in 
or in relation to a proceeding in that Court, 
such Court may make a complaint, etc. Tho 
question then which arises out of this Sec¬ 
tion is what is the offence referred to in 
S. 195 (l) (c). Is it forgery or is it forgery 
by a party ? If the former, then no doubt 
the question which has been referred to us 
should be answered in the negative; if the 
latter, it should be answered in the atlir- 
mative. The Patna High Court in 37 I G 
487^ states that the reference to S. 195 in 
S. 476 is only for the purpose of avoiding 
the enumeration of the Sections mentioned 
in S. 195. In S. 195 (l) (b) and (c) there are 
18 Sections of the Penal Code mentioned 
and it is certainly a compendious method 
of enumerating them, if that is all the 
wording of S. 476 means. The reasoning of 
Addison J. in 9 Lab 678^ at page 686 
commends itself to us as sound and lucid : 

It seems to me that unless the Legislature has 
specifically enacted that Courts should not talw 
action against persons who are not parties, though 
they alone can take action against parties, it would 
not be proper to read such an intention into the 
Act especially as it gives rise to such inconvenient 
consequences. I am unable to discover anything in 
the Act definitely forbidding the presiding officer 
of a Court to make a complaint about an offence 
committed in connexion with a document pro¬ 
duced in his Court when the person complained of 
is not a party. All that has been enacted is that 

1 Raikumar Singh v. Emperor, (1916) 3 A I R 

Pat 97=37 I 0 487=18 Cr L J 136=1 Pat 

L J 298. 

2 Emperor v. Balmokand, (1928) 15 A I R Lah 

510=110 10 108=29 Cr L J 652=9 Lah 678. 
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■ he alone can do so if the alleged offender is a party 
to the proceeding. 

The inconvenient consequences to which 
Addison J. draws attention in the above 
passage are pointed out at p. 686 i firstly 
since it is desirable that where a party to 
a proceeding in a Court has committed an 
offence and the offence has been abetted by 
persons who are not parties, all the persons 
concerned in the offence should be tried 
and not only those who are parties to the 
proceedings in which the offence was com¬ 
mitted; secondly, since it would be possible 
for a private complainant to make a com¬ 
plaint against the persons who are not par¬ 
ties while the Court could make acomplaint 
against the party, an anomalous state of 
affairs would arise, in that two different 
cases about the same transaction would 
have to be heard at the same time. It is 
also pointed out that although the Magis¬ 
trate to whom the complainant of the Court 
goes might be able to take cognizance, 
under Sec. 190 (c), Criminal P. C., of the 
offence against the persons who were not 
parties, nevertheless the accused would 
have the option of asking that the case 
be sent to another Magistrate. Prideaux, 
Additional Judicial Commissioner also says 
in A I R 1927 Nag 14^; 

It seems to me that an offence like forgery, com¬ 
mitted in reference and to support any party in 
civil or criminal proceedings, is really an offence 
against public justice. It is fabricating false evi¬ 
dence and would, in any case, be punishable under 
S. 193, I. P. C., and the Court can proceed against 
the person responsible, under Sec. 476. But I do 
not think that the Legislature can have intended 
to prevent a Court from proceeding for an offence 
of forgery against the person committing it merely 
because ho is not a party to the proceeding. It 
seems to me undesirable that proceedings for this 
class of offence should be restricted to those started 
by private persons. 

Ifc is to be noted that Sec. 476 uses the 
expression “offence referred to in Sec. 195, 
sub-sec. (l). Cl. (b) or Cl. (c).” The offence 
referred to in S. 195 (l) (o) is forgery. We 
agree with what Murphy J. says in 55 Bom 
461* at page 472 : 

In other words, in my view, by the words 

offences referred to” the Section meant what it 

said, and not offences coveted by the Section and 

comrnitted in the qualifying circumstances men- 

tioned m Sec. 195 (c). that is by a party to the 
proceedmg* ^ ^ 

Then again if the enumeration of offences 
3. Josaballi v. Ayub Karim, (1927) 14 A I R Nag 

14=100 1 0 529=28 Cr LJ 305. ^ 

^ Ramgaunda Patil. 

loo^Vrt ? ^ ^ ^ 305=1931 Ct 0 561= 


in S. 195 (1) (c) is meant to be qualified for 
the purposes of S. 476 by the words: “when 
such offence is alleged to have been com. 
mitted by a party to any proceeding in any 
Court.” it must also be qualified by the 
next clause * in respect of a document pro¬ 
duced or given in evidence in such pro¬ 
ceeding,” and if all these qualifying^words 
be meant to be read with the Sections of 
the Penal Code for the purpose of interpre- 
ting S. 476, then it was unnecessary to add 
in Sec. 476 the words “which appears to 
have been committed in or in relation to a 
proceeding in that Court.” It seems clear 
therefore to us that the High Court of 
Patna is right in thinking that reference in 
S. 476 to S. 195 was merely a compendious 
method of avoiding enumeration of the 
Sections of the Penal Code which have 
been enumerated in S. 195 (l) (b) and (o). 

As regards the High Courts which hold 
the opposite view, there is a Pull Bench 
decision of the Allahabad High Court on 
the subject in 53 All 804.® The decision 
there was that the Legislature did not in¬ 
tend that the Courts should file complaints 
before Magistrates other than under S. 476, 
Criminal P. 0., for the very good reason 
that the person prosecuted has no redress 
when such prosecutor is a Court of law. 
But we cannot see why that should be a 
good reason for holding that Sec. 476 is 
governed by S. 195 (l) (c). The inconveni¬ 
ence of coming to the conclusion their Lord- 
ships did was not considered at all. The 
argument also, which they put forward 
about there being no appeal if the contrary 
view to theirs is taken, does not commend 
itself to US since we fail to see how a right 
of appeal can be taken away from the per¬ 
sons who were not parties to the proceed¬ 
ings in which the forgery took place if an 
inquiry is made against them under S. 476. 
The decisions prior to 1923, of which there 
are several, are not so weighty because of 
the alterations in the wording of Sec. 476 
which took place in that year. As matters 
stood before 1923, there was considerable 
force in the observations of Abdur Rahim J* 
in 40 Mad 100® to the effect that it might 
be possible for the offence of forgery to be 
committed without the forged document 
being intended to be used in connexion 

Singh. (1931) 18 A IB 
All 443—1931 OrC 716=134 I C 226=82 Or 
L J 1105=63 All 804=1931 A L J 697 (S B). 

(191B) 2 A I R Mad 1038= 
311 C 653=40 Mad 100=16 Or L J 797. 
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^ith any proceeding in the Court which 
held the inquiry under Sec. 476, since the 
Court would have the right to make the 
inquiry if it was merely brought to its 
notice that an offence of that nature had 
been committed. But since the alteration 
jof the wording of Sec. 476 that situation 
cannot arise. Therefore, a great deal of the 
loroe of the resaoning in 40 Mad 100® has 
disappeared. The Full Bench ruling in 42 
Mad 540 ^ was also before the alteration of 
1923 in the Code of Criminal Procedure. 
57 Mad 682,® it is true, is a decision after 
1923, but it is based on earlier decisions 
which are said to be summarized in 28 
M L W 769.® That is a ruling to which 
unfortunately we have not access. It is 
impossible therefore to say what was the 
ratio decidendi of that case. It is likely 
however that it is founded upon the Full 
Bench ruling already referred to : 42 Mad 
540.^ In 58 Cal 727^® the conclusion was 
arrived at contrary to that to which we 
have come for the reason that under Sec. 
195 (l) (o) it is not necessary where the 
persons concerned are not parties, for the 
Court to take action under Sec. 476. But 
that does not mean that the Court cannot 
■do so if it wishes, as was pointed out in 9 
Lah 678.® 58 Cal 727*® gives one reason 
for thinking it undesirable that a Court 
.should be able to hie a complaint in such a 
■case, namely that if it does so, an appeal 
inight be brought, and whatever the result 
.of those proceedings, it would be open to 
the Public Prosecutor or to any other 
member of the public to ignore the result 
altogether and hie a complaint before a 
Magistrate, upon which the Magistrate 
would be obliged to bake proceedings. This 
situation does not however seem very likely 
to arise and in any event it applies as much 
to parties as to persons who are not par. 
ties. The Public Prosecutor would never 
commence independent proceedings, when 
Jhe knew that a Court of law was also seised 

'T. Govind Iyer v. Emperor, (1919) 6 A I R Mad 
7=60 1 0 82i=20 Or Ij I 344=42 Mad 540 
86 M L J 448 (F B). 

Tulad Ammal v. Danalaksbmi, (1934) 21 
AIR Mad 316=1934 Or 0 606=148 I 0 851 
=35 Or Ij J 780=67 Mad 682=66 M L J 
471. 

*9. PoimuBwami Udayar v. Emperor, (1929) 16 
AIR Mad 116=116 I 0 481=30 Or L J 469 
=28MLW769. 

lO. ProTatranjan Barat v. Umashankar Chatterji, 
(1931) 18 A I R Oal 438=1931 Or 0 690=132 
I 0 341=82 Or Zi 7 883=68 Oal 727=36 
;GWN98. . 


of the matter, and a private person would 
also wait until the conclusion of tho pro. 
ceedings commenced in that Court, and if! 
those proceedings failed he would be laying 
himself open to a charge of malicious prose, 
cubion if he proceeded to institute a fresh 
proceeding before a Magistrate. 

For tho abovo reasons wo think that thej 
view taken in this Province heretofore is; 
right and we answer the question which' 
has been referred to us in tlio negative. 

N.S./r.K. Answered in neoo.tire. 
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Grille J. 

Munna — Accused — Applicant. 

V. 

Emperor, 

Criminal Revn. No. 401 of 1938, Decided 
on 30bh November 1938. 

(a) Criminal Trial—Summary trial—Object 
of_Warrant case—Accused, after his examina¬ 
tion is entitled to re-call prosecution witnesses 
for cross.examination. 

The object of Chap. 22. Criminal P. C., is to 
shorten the record and the work o£ the Magistrate 
in making the record : it is not intended to deprive 
the accused person of any of the rights under 
Ch. 20 or 21. Criminal P. C. Hence in a warrant 
ease tried summarily, an accused, after he is exa. 
mined, is entitled to re.call prosecution witnesses 
for further cross-examination : A I R 1927 Mad 
78. Foil. : AI R 1932 Oudh 242 and AIR 1926 
Bom 226. Dissent. fP 88 9 2] 

(b) Criminal Trial—Procedure-Warrant case 
—Prosecution including evidence given on com¬ 
mission in other presidencies—Case should not 
be tried summarily (Obiter). 

4 

Warrant cases in which the prosecution includes 

evidence given on commission in other presidencies 

should not be conducted as a summary trial as the 

evidence so recorded militates in its very nature 

against the object of a trial by summary procedure. 
® [P 88 0 1] 

J. P. Dwivedi — for Applicant. 

W. R. Puranik, Advocate-General — 

for the Crown. 

Order.-—The applicant, in the course of 
a trial by summary procedure, after he had 
been examined by the Magistrate in regular 
form by question and answer recorded, 
asked that he should be allowed bo cross, 
examine all the prosecution witnesses after 
the charge. The Magistrate recorded the 
following order : 

In summary cases no final charge being framed 
the accused has no right to call witnesses for fur. 
thet cross-examination. The application is there¬ 
fore rejected. 
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Against this order the accused preferred 
an application to the Sessions Judge, Nag¬ 
pur, asking that a reference should be made 
to this Court to have the trying Magis- 
trate's order set aside. The learned Sessions 
Judge held that there -was a conflict of 
view anoong the High Courts in the matter, 
the High Court of Bombay in A I R 1926 
Bom 226^ and the Oudh Chief Court in 7 
Luck 699^ holding that the accused had 
no right in'a summary trial to recall the 
prosecution witnesses, and the Madras High 
Court in 50 Mad 740^ holding that the 
accused had such a right. As the Bombay 
and Oudh decisions were made by a Divi¬ 
sion Bench the learned Sessions Judge held 
that they were of greater authority than 
that of a single Judge in the Madras High 
Court and declined to make a reference. 
The result is an application in revision by 
the accused to this Court. 


In my view the application must succeed 
and with all respect the view of Jackson J. 
in the Madras case is preferable. The Luck, 
now and Bombay decisions are based on 
the proposition that, as in summary trials 
it is not necessary to frame a charge, the 
procedure laid down in Sec. 266, Criminal 
P. G., for warrant cases (and the case now 
under consideration is a case of theft which 
must be tried as a warrant case) does not 
apply. I am unable to see however that 
the absence of a formal charge necessarily 
involves the absence of a plea. The plain 
wording of S. 262 leads, in my opinion, to 
the conclusion that the accused in this case 
was entitled to have the prosecution wit¬ 
nesses re-called. I may incidentally say that 
it should have been obvious that the trial 
of this case should not have been conducted 
as a summary trial where the prosecution 
included evidence given on commission in 
the Madras Presidency, Bombay and the 
Punjab. Evidence so recorded militates in 
its very nature against the object of a trial 
by summary procedure. S. 262, Criminal 
P. C., says : 


(1) In trials under this Chapter, the procedure 
prescribed for summons cases, shall be followed in 
summons cases, and the procedure prescribed for 


1. Umaji Krishnaji v. Emperor, (1926) 13 A I R 

Bom 226=93 I C 169=27 Cr L J 431=26 
Bom L R 95. 


2. Qokaran v. Emperor, (1932) 19 A I R ^ 

Cj- G 405=137 I 0 684=33 Or 
606=7 Luck 699=9 OWN 334. 

14 A I R Mad ' 

M L J etr ' ^ ^ 


warrant c.ase8 shall be followed in warrant oasea^ 
except as hereinafter mentioned. 

The exceptions of course occur in S. 26$ 
and no where else. One of the exceptions^ 
so far as a warrant case is concerned, 
that it is not necessary to frame a formal 
charge; but that does not mean that the- 
accused does not have the circumstances of 
offence complained of explained to him. In 
a summons c?Lse{vide S. 242, CriminalP. G.}* 
when the accused appears or is brought 
before a Magistrate, the particulars of the 
offence of which he is accused shall be 
stated to him and he shall be asked, if he 
has any cause to show why he should not 
be convicted; but it shall not be necessary 
to frame a formal charge. Now Sec. 263,. 
Criminal P. C., also lays down that it is not- 
necessary to frame a formal charge and also- 
that it is not necessary to record the evi¬ 
dence of the witnesses, but it does not state- 
that the particulars of the offence of which 
the accused person is accused shall be stated- 
to him when he appears before a Magis¬ 
trate, and thus the distinction between the- 
procedure in a summons case and warrant 
case as to the time when the particulars- 
of the offence are to be explained to the- 
accused is maintained. In a summons case- 
this is done directly the accused appears ; 
in a warrant case it is not ; and X flnd^ 
nothing in Ch. 22, Criminal P. C., which, 
authorizes a demand from the accused’ 
to show cause why he should not be con¬ 
victed immediately he is produced. The 
object of Ch. 22 is to shorten the record 
and the work of the Magistrate in making 
the record; it is not intended to deprive 
the accused person of any of the rights 
under Ch. 20 or 21, In a warrant case 
tried by summary procedure, the accused is- 
entitled to a discharge if the prosecutiph- 
evidence appearing against him is insuffi¬ 
cient to sustain a conviction without an^T 
explanation on the part of the accused, just- 
as much as, in a ease tried by the full and 
regular procedure. In a summary trial the- 
accused is entitled, both in summons and 
warrant cases (in the former only if the 
Court thinks fit), to have processes to sum¬ 
mon his witnesses ; he is equally entitled 
to have the prosecution witnesses re-oallcd 
after the explanation, which takes the 
place of a formal charge, is made and that, 
in accordance with the procedure pres¬ 
cribed in warrant cases, does not take place 
until the prosecution has called its wit¬ 
nesses and satisfied the Court that there is 
sufficient material on which to charge the) 
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ftooused, or, in the ease of a summary trial, 
to ask him to show cause why he should 
not be convicted on the evidence appearing 
against him. The order of the Magistrate 
in the present case would result in the 
accused being deprived of a valuable right 
which the law by B. 256, Criminal P. C., 
allows him, and the right cannot be abro¬ 
gated by the assumption that in a warrant 
case tried by summary procedure the ac- 
cused is to account for his actions to show 
cause why he should not be convicted before 
any of the evidence against him as heard. 

The result is that the order of the Magis¬ 
trate is set aside and the application made 
by the accused to have the prosecution 
witnesses resummoned must be granted. 

n.s./r.k. Order set aside. 
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Stone C. J. and Clarke J. 

Commissioner of Income-tax^ Central 
and Onited Provinces, Lucknow — 

Applicant. 

V. 

Central India Spinning, Weaving and 
Manufacturing Co. Ltd. (Empress 
Mills) — Opposite Party. 

Misc. Civil Case No. 118 of 1937, Deci¬ 
ded on 18th October 1938. 

lnoome>tax Act (1922, a* amended in 1929), 
S. 58-lC (2)—Meaning of tbe wordi "hitsbare" 
explained. 

The scheme oi the Act is that the employer is to 
have the advantage of deductions in respect of 
money which he has contributed to the provident 
fund together with the increase to the fund which 
his money has earned prior to the time of the trans¬ 
fer of the fund to the trustees. He is not to have 
any benefit in respect of employee’s contributions 
ot interest thereon up to that time and he is not to 
have tbe benefit in respect of any interest that' is 
Mtned by the fond after transfer. The words 
his therefore mean tbe employer’s contri¬ 

butions and interest thereon up to tbe date of 
ttansfer. [P 90 C 2] 

N. Chowdhary — for Applicant. 
Khare — for Opposite Party. 

matter comes before the 
Btoohiby iway of a case stated by the Com- 
miBBlooier oC Income-tax on tbe petition of 
tbo UeeBBeo.! r£fe raises a point of construc¬ 
tion of 8. 68.K (2), Income-tax Act, and as 
one takes this ^ view or that will depend 
whether the assessee is entitled to a deduc¬ 
tion of Be. 46,676-12-4 or not. The facts 
ou be shortly stated. 

.Bswlion 58-K, together with a number of 


other Sections, substantially altered the 
income-tax law relating to deductions tiiab 
were permissible in respect of transfers of 
provident funds. Prior to the amending 
Act of 1929, whero there had been estab¬ 
lished by an employer a provident fund not 
vested in any trustees but remaining in 
substance the employer’s fund, if the 
employer constituted a trust fund and 
transferred that fund to trustees he was in 
effect transferring money from liimself to 
trustees, and the sum so transferred was 
permitted to be treated as an expenditure 
that could be set against income in the 
year of transfer. After the amendments 
effected in 1929, of which S. Oy.K is one, 
where there was such a transfer the em ployer 
(transferor) was not permitted so to deduct 
the amount of the fund transferred. In 
other words, the principle enunciated by the 
House of Lords in (1926) 10 Tax Cas 155^ 
was given statutory effect in India, the 
same time, although the employer was not 
permitted to make that deduction in arriv¬ 
ing at his net income whenever out of 
that fund there was paid to members of the 
provident fund sums, those sums could 
with certain deductions be allowed as 
deductions from the employer’s income. 
The question is: What deductions has one' 
to make ? Does one deduct the proportion 
of the sums so paid out referable to the- 
employers’s contributions prior to transfer, 
or does one deduct the proportion of the 
sums BO paid out referable to the em¬ 
ployer’s contributions plus interest thereon 
earned up to the time of transfer? Put 
into figures, on the facts here present, that 
can be expressed .* Is the correct deduction 
Rs. 72,534-2.11 or that sum plus Rupees 
46,675-12-4? The relevant provisions of 
the Act are as follows [S. 58-K (2) ] : 

When an employee participating in such fund is 
paid the accumulated balance due to him there¬ 
from, any portion of such balance as represents his 
share in the amount so transferred to the trustee 
(without addition of interest, and exclusive of the 
employee’s contributions and interest thereon)' 
shall be deemed to bo an expenditure by the 
employer within the meaning of Cl. (3x) of sub-sec. 
(2) of Sec. 10, incurred in the year in which the 
accumulated balance due to the employee is paid* 

It is said on behalf of the Commissioner 
that the words 

any portion of such balance as represents his 
share in the amount so transferred to the trustee 
(without addition of interest. • . . ) . • • 

1 British Insulated and Helsby Cables v. Ather- 
ton, (1926) A C 205=95 L J K B 336=134 
L T 289=10 Tax Cas 156=42 T L R 187. 


90 Nagpur I. T. Commissioneb v. Centeal India S.. W. & Meg. Co. 

_ , , . ; ■ - (a) employer’s contribution! 

mean that you have to tleduot in “riv „ 

at the emploper’s share the interest that employee’s contribution, 

has been earned by the e“P'°yf « y intLst on the same, 

butions. On the other hand it is said that i ' 


K. I. B. 


the true construction ie that when you 
transfer the fund to trustees you transfer a 
fund composed of two things : the em¬ 
ployer’s share and the employees share. 
After that fund is so transferred the 
trustees would invest it and the fund would 
grow by interest on the invested fund so 
that in time one would have a fund coni- 
prising the old fund made up of employer's 
share and employee’s share, interest on 
that fund, and new contributions to that 
fund. The new contributions do not enter 
into the story. The interest on that fund 
has not to be taken into account, bub the 
employer is entitled to a deduction depen¬ 
dent upon the amount of his share in the 
old fund and that share comprises two 
things : his contributions and interest 
thereon up to the date of transfer. 

The order of the Income-tax Ofi&cer, 
Nagpur, dated 27th November 1934, con¬ 
siders this question and it is apparent that 
the conclusion he arrived at is due to the 
fact that he considered that the words 
^'without addition of interest” weje words 
of exclusion shutting out not the interest 
added to the fund but the interest earned 
’by the employer's contributions up to the 
date of transfer. His order uses, however, 
language, towards the end, which seems to 
point the other way, for, after setting out 
the interpretation now urged by the non¬ 
applicants, he observes: 

Such an interpretation is clearly untenable as 
the words accumulated balance in the provision 
mean the balance to the credit of an employee and 
the word interest therefore must refer to the 
interest on the amount transferred to the trustees. 
This interpretation is further supported by the fact 
that such interest is not taxable in the hands of 
the employee in the year of receipt. 

It is the argument of the non-applicauts 
that the words “without interest” mean 
■“without taking into account the interest 
earned on the fund after it has been trans- 
ferred to the trustees.” "We think that that 
is the proper construction, because, had it 
been intended to exclude the interest earned 
on the employer’s contributions up to the 
time of the transfer the language would 
have been different in many particulars. 

The Commissioner of Income-tax, Central 
and ^ United Provinces, commences his 
opinion in the following way t 

to an employee 

consists of the following 4 items ; 


We stop to observe that those four items, 
in our opinion, correctly represent not the 
accumulated balance but the transferred 
fund. To arrive at the accumulated balance 
one has to add a fifth ingredient, viz. the 
interest earned on the transferred fund. 
But apart from that criticizm we think 
that the Commissioner correctly breaks up 
the fund into those four parts. Of two of 
those parts the sub-section speaks when it 
excludes the employee s contributions and 
the interest thereon. It seems to bo the 
scheme of the Act that the employer is to 
have the advantage of deductions in respect 
of money which he has contributed to the 
fund together with the increase to the fund 
which bis money has earned prior to the 
time of the transfer of the fund to the 
trustees. He is not to have any benefit in 
respect of employee’s contributions or 
interest thereon up to that time and he is 
nob to have the benefit in respect of any 
interest that is earned by the fund after 
transfer. The words “his share” cannot be 
given the meaning “his contributions 
without doing violence to the language of 
the sub-section. No reason can bo given for 
using “his share” in the earlier part and 
“employee’s contributions” later on in the 
same sub-section. If the Legislature was 
thinking in terms of contributions 
would have said “his contributions.” His 
share” in our opinion means the ficst two 
of the four items which the Commissioner 
has mentioned, that is to say, the em¬ 
ployer’s contributions and interest thereon 
up to the date of transfer. That means that 
here this assessee was entitled to have 
taken into account not only the Rnpoo® 
72,534-2-11 but also Rs. 46,675-12-4. 

The question raised in the case stated iS 
answered as follows: The interpretation of 
Sec. 58-K ( 2 ) is as above indicated and the 
petitioners are entitled to allowance in 
respect of Rs. 46,675-12-4 in the year of 
account. The Rs. 100 deposited with the 
Commissioner will now be returned. Costs 
to be paid to the non-applicants Rs. 60. 


'I. 


N.S./R.K. 


Answer accordingly* 
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Stone 0. J. and Clarke J. 

DaryOiOsingh Bhagioansing Ghhairi — 

Plaintiff — Appellant. 

V. 

Col, Erishnarao Vishnupant Kukde — 

Defendant —Respondent. 

Letters Patent Appeal No. 8 of 1936, 
Decided on Slst September 1938, from 
appellate decree of Niyogi J., in S. A. No. 
340 of 1934, D/. 12th August 1936. 

(a) Landlord and Tenant — Principles of 
EngUsb feudal law are inapplicable to mal- 
Suxar. 

The principles of English feudal law are clearly 
inapplicable to a Hindu zaxnindai and the same 
can be said of a malguzar : 1 Cal 391 (P C), Bel. 
on. tP92C21 

(b) Landlord and Tenant — Absolute occu¬ 
pancy tenancy — On death of tenant without 
heirs tenancy does not revert to landlord but 
-Crown takes it by escheat. 

The estate cannot reverb as though a term bad 
determined when it is an heritable estate, however 
commencing whether by contract, gift, or statute, 
for an estate to a man and his heirs is as large an 
estate as there can be so far as duration is con> 
oeined. The absolute tenancy is of a special kind, 
heritable and assignable. It springs out of Settle¬ 
ment and Statute. It does not amount to proprie¬ 
torship, because it is subject to several fetters 
impost by statute. On death of occupancy tenant 
without heirs the tenancy does not revert to land¬ 
lord but Grown takes it by escheat ; Case law 
referred, [P 93 C 1] 

(c) Landlord and Tenant — Absolute occu¬ 
pancy tenant dying without heirs and leaving 
.estate burdened with mortgage *— Mortgage 
.whether would be extinguished (Queere). 

Whether, when an absolute occupancy tenant dies 
without any heirs but leaving the estate burdened 
with mortgage which the landlord could not avoid, 
■the mortgage is extinguished i 3 N L B 185, Bef. 

[P 93 0 1] 

' (d) C, P. Tenancy Act (11 of 1898), S.^41 — 
Mortgage of tenancy made without notice to 
landlord is voidable—Landlord, if in possession, 
^an treat sJienation as nullity—Fact that decree 
4<ir sale was obtained in mortgage suit to which 
.landlord was not party cannot affect landlord’s 
position. 

On the true construction. Sec. 41 (7) appears 
^ require notice to be given before a transfer is 
to enable the landlord to decide what he 
^ul do. If that notice is not given and the trans¬ 
fer, for instance mortgage, is completed, then it is 
in contravention of the provisions and is 
voidable. It' is made in contravention for it is 
made without notice given and the Bection requires 
that the transfer shall not be made until after a 
month from the date of the notice. The landlord 
Jf In pOBSMsion can treat the alienation as a nullity 
against him. If the mortgagee got possession 
.then of oonne the landlord would have to take 
wme active step to avoid otherwise the mortgagee 
get title when the right to sue for possession 
lost. The fact that a decree for sale was ob- 
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tainod in a mortgage suit to which tin- landlord 
was not a patty cannot affect the landlord’.'^ posi¬ 
tion oiio way or the other. The fact that that 
decree was obtained against persons who appear U> 
have had no interest also does not affect the 
matter ; 34 Cal 339 (P G), Bel. on. [P 95 0 1, 2] 

D. T. Manj^almurti — for Appellant. 

R. N. Piulbyo and D. R. Baxi — 

for Respondent. 

Judgment. —This apiioal raised an inter¬ 
esting and unusuiil point of law. It also 
raises other points of moro frequent occur¬ 
rence. The plaintid' is a moifc[;at ;('0 undor a 
mortgage granted by one Mt. Parvati5'>i\i. 
There has been a good deal of discussion 
before us as to Mt. Parvatibai’s position, 
but owing to the way in 'which the case 
has been put in the lower Courts we think 
it clear that the matter has proceeded 
throughout on the basis that Mt. Parvati- 
bai was in the position of an absolute occu¬ 
pancy tenant. We proceed on that basis. 
Mt. Parvatibai died without heirs. There 
was however living with her one Mt. Funda 
and a boy called Bisen. They were pro¬ 
ceeded against by the malguzar and also 
by the mortgagee; the malguzar sued for 
possession; the mortgagee sued them as 
legal representatives. They were in fact 
intermeddlers and therefore legal represen¬ 
tatives of the deceased within the meaning 
given to that term by S. 2 (ll), Civil P. C. 
The plaintiff in each suit was successful 
with the result that the present defendant 
gob a decree for possession and took posses, 
sion, the plaintiff got a sale decree, pur¬ 
chased at court auction, sought to obtain 
possession, was resisted by the defendant, 
and now sues the defendant for possession. 
The defence takes several lines ; (l) The 
mortgage was of a tenancy which came to 
an end with the death of the tenant with¬ 
out heirs ; (2) even if it still exists ib is not 
binding on the defendant because it was 
effected while the Act of 1898 was in force 
and S. 41 (2) (7) enables the landlord to 
avoid the mortgage if made without notice 
and no notice was given hero; (3) Qven it 
the mortgage has merged in the decree that 
does not affect the defendant who was nob 
a party and does not prevent his avoiding 
now the mortgage as against him ; (4) the 
decree is of no effect against anybody hav- 
ing been obtained against persons who were 
nob the legal representatives of the deceased. 

The first point has raised an interesting 
discussion about the law of escheat. It is 
said, by the plaintiff, that an absolute 
occupancy tenancy, which is an heritable 
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Hindu can never be without heirs because, 
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estate, can never come to an end 


failing all others the Crown is the heir: 
Mitakshara II, VII, S. 6. Alternatively, if it 
be held that the Crown takes not as heir 
but by escheat then there is an escheat to 
the Crown, not to the landlord, (l Cal 39l),^ 
and even if to the landlord, then the land, 
lord would be burdened with the mortgage: 

1 Cal 391.^ The learned Judge, from whose 
judgment this appeal is brought, has exa¬ 
mined at length the English law relating 
to escheat and has come to the conclusion 
that as absolute occupancy tenure is founded 
in contract, the law of escheat can have no 
reference to the matter despite suggestions 
to the contrary in 15 C P L R 89^ and 15 
C PER 175.=^ 

It is notoriously difficult to apply to one 
jurisdiction legal ideas foreign to that juris¬ 
diction and derived from the history of 
another jurisdiction. It must however be 
observed that in the days when the law of 
escheat was being developed it would hardly 
have occurred to a lawyer to deny that a 
tenancy in -fee simple arose out of contract 
any more than it would have occurred to 
him that a tenancy for a term of years did 
not arise out of contract. In the days of 
Glanvill (who was writing in low Latin in 
England a little after the Mitakshara was 
being compiled in India) the word **escheat” 
meant a falling in (excadere) when there 
were no heirs. In those days it was said 
“Only God makes heirs” and so the lord 
was not the heir in strict sense though 
Glanvill writes “C7 Zfnna hoeredes aliquoram 
sunt eorum domini" that is, the last heir 
of a feeholder is his lord. Before the 
statute of Quia Emptores, in the normal 
case, the "lord” was not the Crown but a 
subject who had bargained with another 
subject to grant to that subject, the tenant 
for a consideration and in return for cer¬ 
tain undertakings, which generally related 
to services, a tenancy which would last as 
long as the tenant or his heirs existed. 
There was no question of such a tenancy 
reverting to the lord in the way that a 
limited estate falls in when the limited 
estate ends. A limited estate only falls in 
because it has been carved out of a larger 
estate and_6nd^wl:^n_jt_detetmine3. The 

1 . Sonet Kooer v. Himmut Bahadoor 

Cal^391=3 1 A 92 = 25 W R 2^'Sa,1o8 

2 . StwshanWpuri v. Mt. Hukhma. (1902) 15 

8 . Qanpat v. Bhangi, (l90!a) 15 C P L R 175 . 
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lawyers of mediisval England did nol^ 
imagine the possibility of a tenure held by 
a man and his heirs being regarded as 
shorter than another estate in fee, simply 
because the heirs of the latter tenant hap» 
pened to outlive the heirs of the former. 
Both estates were deemed equal in length 
and accordingly if the tenant’s heirs failed 
one was faced with that impossibility—un. 
disposed of property. The question was- 
"To whom does it go?” The answer to that- 
question was "To the lord of the tenant." 
If that lord were a subject (i. e. if granted’ 
by subinfeudation before Quia Emptores) 
then it went to the landlord; if the lord 
were the king, then it went to the king. In- 
either case it went by escheat. In both- 
cases the Crown or lord took it subject to- 
burdens, e. g. mortgages, properly binding, 
on the estate i. e. binding on the deceased 
tenant and his heirs. We have put the 
above propositions in the form of dogmatie 
statements because we believe them to be 
well established and to be inapplicable to- 
this case so that our observations are merely 
obiter. 

As their Lordships of the Judicial Com¬ 
mittee pointed out in 1 Cal 391,^ the 
principles of English feudal law are clearly 
inapplicable to a Hindu zemindar,” we are 
of opinion that the same can be said of a 
malguzar. In that case, as in 8 M I A 500* 
and 11 M I A 619,^ the "escheat” that waa 
being considered was that which arises iu 
consequence of the fact (which arises whe¬ 
ther one looks with the eyes of the writer 
of the Mitakshara II, VII, Sec. 6, or with 
modern eyes) that where a man possessed 
of an absolute estate dies without heirs the- 
property has got to go to someone and th& 
question is : To whom does it go ? Th^ 
Judicial Committee decided in 1 Cal 391^ 
that a mookarrari tenancy was an absolute* 
estate and on the death of the tenant 
without heirs it did not revert to the 
zamindar (landlord). It followed from that 
that it did not go to the landlord. There¬ 
fore there was no reverter to the lord on 
failure of heirs to the tenant and that 
(page 401) 

where there is a failure of heirs, the Grown, by th& 
general prerogative, will take the property by 
escheat, but will take it subject to any trusts or 

cWges aSecting it, 

4. Collector of Masulipatana v. Oavaly Venoata 
Narrainapah, (1859-61) 8 M I A 500=2 W B- 

« J ^®l=lSuther 476=1 Sar 820 (PC). 

D. Uavaly Vencata Narrainapah v. The Collector 
of Masulipatam, (1866*67) 11 M I A 619=10 
W R 47=2 Suth 103=2 Sar 338 (P G). 
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Thus, in the present case there is either 
a reverter or the Crown takes by escheat. 
This case is distinguishable from 1 Cal 391,^ 
in that no one suggests that an absolute 
oooupanoy tenancy is a proprietary estate. 
But though it is not a proprietary estate it 
is a heritable estate and it is manifestly 
undesirable that persons who bona fide 
lend money on or purchase an heritable 
estate, giving notice to the landlord and 
generally complying with all the require- 
ments of the law, should find their security 
or the subject-matter of their purchase 
wholly destroyed because (owing, it may 
be, to a cholera epidemic which kills all 
the people in a village) the original tenant 
and all his heirs die off. We accordingly 
desire to reserve for consideration when it 
arises what would be the position if the 
heirs of the tenant at the time of the first 
settlement fail leaving the estate burdened 
by a mortgage which the landlord could 
not avoid. Would the mortgage go because 
the subject-matter, the tenancy, has deter, 
mined the landlord getting by reverter? 
We are not in agreement at any rate, with 
the reason given by Stanyon A. J. C. in 3 
N L B 185^ for the view that the estate 
determines and reverts to the landlord. The 
reason there assigned was that the tenancy 
was created originally by contract. As 
-above observed many absolute estates ori¬ 
ginate in contract followed by grant. There 
is nothing in 1 Cal 391' to show that the 
grant there did not originate in contract. 
What their Lordships appear to have con¬ 
sidered and set aside in that case, on the 
ground that the estate was an absolute 
one, was the argument that the tenancy 
escheated to the lord. We apprehend that 
the estate cannot revert as though a term 
bad determined when it is an heritable 
estate, however commencing whether by 
Dontraot, gift or statute, for an estate to a 
D^n and his heirs is as large an estate as 
there can be so far as duration is con- 

wned. The following position has to be 
kept in mind : 

^ Suppose at the first settlement the tenant 
18 A. Suppose in 1865 A sells to B with 
the landlord's consent. Suppose in 1930 A's 
heirs fail but B'a heirs are still continuing. 
Is there a reverter ? There is if the estate 
^ds with the heirs of A for the heirs of A 
have failed. The fact that the landlord 
• ooQsented does not make the estate larger 

(1907) 3 
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and does not therefore make it last for the 
heirs of A and the heirs of B. We do nob 
think it was over the intention to mako 
such an estate determine with the heirs of 
A. The underlying idea appears to mako 
the original grant (always provided the 
statutory restrictions have been complied 
with) equivalent to a grant to A, his heirs 
and assigns. In this connexion it would be 
necessary to bear in mind the following 
cases : 30 N L R 25" at page 28 which 
follows, on this point, 28 N L R93.“ That 
was a case relating to an occupancy tenancy 
and decides that either a mortgage or sub¬ 
lease determines with the tenant right. 28 
N L R 93® in turn follows 10 C P L R 
65.° In 28 N L R 93® after the mortgage 
with consent the mortgagor-tenant surren¬ 
dered and so determined the tenancy but it 
was held that the tenancy must be deemed 
to continue: see 11 C P L R 5'° and 12 
C P L R 158*' in order to work out the 
rights. This rule is as old, at least, as Coke 
upon Littleton. The view expressed by 
Ismay J. C. in 10 C P L R 65° (a case of 
absolute occupancy tenure) that 

it is perfectly clear that (the absolute occupancy 
tenant) could mortgage nothing beyond his tenant 
rights and that those rights are extinguished 

(if his heirs fail), is nob supported by any 
authority or argument but carries the 
weight of the ipse dixit of a distinguished 
Judge. Cases (e. g. 6 C P L R 109'^), which 
decide that a mortgage of an occupancy, as 
distinct from an absolute occupancy, ten. 
ancy comes to an end when the tenant dies 
without heirs are distinguishable. Even in 
such a case however it is a matter for con¬ 
sideration whether the mortgage does not 
subsist, if with the consent of the landlord, 
as being carved out of an estate equivalent 
to an estate to A, his heirs and assigns 
(subject to certain statutory restrictions) 
which would in equity subsist as long as 
the mortgagee or his heirs lasted. A mort¬ 
gage is only a special kind of alienation. 
The distinguishing feature between such a 
tenancy and an absolute occupancy tenancy 

7. Shivlal v. Abdul Husain. (1933) 20 A I R Nag 

255=148 I C 257=30 N L R 25. 

8 . Baldeopra&ad v. Premnarain, (1932) 19 A I R 

Nag 107=139 I 0 369=28 N L R 93. 

9. Vithal Narain v. Ganpat Rao, (1897) 10 C P 

LR65. 

10. Biwan Maharajsha v. Abheram Gujar, (1898) 

110PLR6. 

11. Saiyad Noor v. Ramji Patil, (1899) 12 0 PLR 

158. 

12. Jobaruddin v, Kesbeorao, (1893) 6 C P L R 

109. 
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ig that assignability is much more restricted. 

We observe that so learned and experienced 
a Judge as B. K. Bose A. J. C , observed m 
6 N L E 6^^ that (see page 10), 

the title of the absolute occupancy tenant and 
that of his landlord rest on the same basis, namely 
a grant from the Government 

when^the final decision to confer proprietary 
right was arrived at it was declared m the clearest 
terms that it was a ‘free gift, a creation of the 
Government. The papers collected m the bettle- 
ment Code issued by Sir Richard Temple place the 
whole question beyond doubt or controversy* 

It is urged that if this be so the absolute 
occupancy tenant is virtually in the same 
position as the malik makbuza. The answer 
ig simple: he is subject to a variety of dif¬ 
ferences owing to the scheme of the settle¬ 
ment and the provisions of the various 
Tenancy Acts. Vis-a-vis the Crown the 
malguzar is what he always was as regards 
those lands—the person responsible for 
getting in the revenue. As Mr. Barway 
observes in his work on the Tenancy Law 
(Edn. 2), p. 148 “the absolute occupancy 
tenure is the creation of the settlement of 
the sixties.” It may be remarked that the 
person later known as an “absolute occu¬ 
pancy tenant" was originally, in the Settle¬ 
ment and in the village papers (his rights 
were incorporated in the wajib.ul.arz), re- 
ferred to as “absolute occupancy ryot.’ ^ The 
conception of tenancy and landlord s rights 
did not enter into the matter. He could 
not be got rid of whether he did or did not 
pay rent; he could alienate his holding. It 
was heritable and assignable but between 
him and Government, doubtless for the 
better security of revenue, the malguzar, 
the quondam farmer of revenue, stood. The 
absolute occupancy tenant was not a pro¬ 
prietor because his landlord possessed a 
variety of rights, e. g. the right to pre¬ 
empt and the right, in some cases, to 
interfere with, or avoid, transfers or incum¬ 
brances. 

The learned Judge attaches weight to 
the fact that an absolute occupancy tenant, 
under Sec. 89 of the present Tenancy Act 
(1920) [see S. 35 (l) of the Act of 1898 for 
the corresponding Section], surrenders his 
bolding to the landlord and not to the 
Crown. Unquestionably the term “surren¬ 
der” is a term well known in the English 
law and suggests the normal relationship 
of landlord and tenant; so also the defini¬ 
tion of tenant" and “landlord” suggests 
that the former holds land of the latter. 

13. Ragho V. Sadoo, 11910) 6 N L R 6=6 10 428. 


The absolute occupancy tenant is a ^ten¬ 
ant” : S. 3. But equally clearly the ten¬ 
ancy” is of a special kind, heritable and 
assignable. It springs out of Settlement 
and Statute. It does not amount to pro¬ 
prietorship, because it is subject to several 
fetters imposed by statute. One such fetter 
is that it cannot be mortgaged, so as to 
make the mortgage binding on the land¬ 
lord, in certain circumstances here present, 
unless notice in writing has been given to 
the landlord ; I L R (1937) Nag 208.^* It 
is urged however that the right to avoid 
ended six years after the fact of the mort¬ 
gage was known to the landlord or his 
predecessor-in-interest i 5 N L R 28. 
Alternatively it is said that when the mort¬ 
gage merged in the decree the right to avoid 
was lost, alternatively that thereafter the 
landlord’s rights were controlled by the 
Act of 1920 (which was in force when the 
decree was passed) and not by the Act of 
1898 (which was in force when the mort¬ 
gage was made). Further it is said tlwt- 
S. 41 (7), which gives the right to avoi^ 
only applies to a limited class of cases and 
the real remedy open to the landlord is to 
pre-empt. Sec. 41 is a Section that is very 
hard to construe. In the present 
takes a very different form and sub-s. 
finds no place. See Act of 1920, Sec. 6. 

The scheme of the Section (we do not 
refer to sub-s. (1) which is logically uncon¬ 
nected with (2) to (8) and now forms a 
separate Section, (S. 5 in a very much modi¬ 
fied form) so far as mortgages are concern^ 
is to require mortgages above a certam 
figure, varying with rent, to be notifi.od la 
writing to the landlord. The transfer is ao" 
to be completed until a month after notice- 
given. The purpose of the notice is to 
enable the landlord to consider whether he 
will or will not pre-empt. If he decides to. 
pre-empt then (sub-s. 4) he may “claim 
purchase the absolute occupancy right at 
such value as a Revenue Officer, may oo. 

application made.fix." The 

Revenue Officer values on the basis of a 
property free from incumbrances. Ths 
landlord, if he buys at that price, gets the 
land free from incumbrance; the mort¬ 
gagee gets a charge on the purchase money 
to the extent of the mortgage debt. The 
tenant is left with no laud, but with a 


14. Ramkaran v. Kanhaiyalal, (1937) 24 A I B 

Nag 189=170 I 0 71=1 L R (1937) Nag 

15. Xjukhxaichand v. Qanpat, (1909) 5 N L B 

110 906. 
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right to receive the purchase price subject 
to the mortgage debt. But "any transfer” 
(v?hioh includes sale, gift, or mortgage) 
"made in contravention of this Section,” is 
voidable by the landlord (sub-sec, 7). If a 
tenant transfers possession to a third per. 
son in contravention of the provisions of 
the Section, and the landlord ejects the 
third person the tenant can apply to be re. 
instated on paying the costs incurred by 
the landlord. If the tenant does not apply 
or fails to pay v^ithin a limited time "his 
tenancy shall be deemed to have lapsed” 
(sub.s. 8). If a tenant-right has been mort. 
gaged and is foreclosed the landlord has 
the right of pre-emption (S. 41 (5)). 


All through the scheme appears to keep 
the land in the occupation of the tenant or 
failing him to give the landlord the right 
to acquire it at a fair market price. If that 
option is not exercised then the transfer is 
good. But into this scheme is imported 
the provision about avoiding. We can only 
say that on its true construction the Sec- 
tion appears to require notice to be given 
before a transfer is made to enable the 
landlord to decide v^hat he will do. If that 
notice is not given and the transfer is com. 
pleted then it is made in contravention of 
jthe provisions and is voidable. It is made 
in contravention for it is made "without 
notice given and the Section requires that 
the transfer shall not be made until after a 
month from the date of the notice. It is 
argued that it is one thing to say that a 
landlord may avoid, another to say that a 
transfer is void against a landlord. In the 
first case the landlord must do something. 
Such a case would seem to fall under Art. 91 


and not Art. 120 (though 5 N L R 28,*® is 
"gainst this) if the intervention of a Court 
is necessary. We think that here the land, 
lord if in possession, as here, can treat the 
alienation as a nullity as against him : See 
84 Cal 329.*® If the mortgagee got posses- 

course the landlord would have 
some active step to avoid, otherwise 
™o*tfiagee would get title when the 
yjght to sue for possession was lost. As to 
Jq® that the provisions of the 

fK / “-PPly we are of the opinion that 
the fact that a decree for sale was obtained 
m a mortgage suit to which the landlord 
rSi .®’ P“^y cannot affect the land- 
lorg 8 poeition one way or the other. The 

Kriehna Mahishi, (1907) 84 Cal 
I A 87=5 0 L J 334=11 0 W N 424 

(PC). 


fact that that decree was obtained against 
persons who appear to have had no inte¬ 
rest also does not in our opinion affect the 
matter. They were claiming to be heirs,j 
they were intormeddlers and any rights thoj 
mortgagee had against the estate of the' 
deceased ho pursued by suing those inter- 
meddlers to the same extent as if they 
had been the true ro})rcsontatives of the 
estate. There is no question of absence of 
good faith or collusion and we think that 
the resulting decree is binding on whoever 
gets the estate of the deceased. See A I K 
1929 Mad 482*^ and 14 Lah 696*" whero 
the authorities are collected. 

It follows from the above whatever may 
be the position if there be an escheat (which 
would be to the Crown) the landlord has 
the right to treat the mortgage as null as 
against him. That he has in effect done. 
He is in possession and can resist ejectment 
founded on the mortgage rights. It follows 
that we arrive at the same conclusion as 
the learned Judge though for different rea¬ 
sons. We agree with the view expressed that 
if the plaintiff wished to proceed on the 
basis that the mortgage bound the land, 
lord and if he wanted to eject the landlord 
(who is in possession following upon a suit 
for possession) he should have impleaded 
the landlord in the mortgage suit and thus 
have given him, in any event, an oppor- 
tunity to redeem. The appeal is accord¬ 
ingly dismissed with costs. 

D.S./r.k. Appeal dismissed. 

17. Govappa V. Govappa, (1929) 16 A I R Mad 482 

=120 I C 65. 

18. Mt. Karam Kaur v, Mafcwal Chand, (1933) 20 

AIR Lah 380=141 I 0 580=14 Lah 696= 

34 P L R 511. 
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Maroti Bansi Teli — Accused 

Applicant 

V. 

Emperor 

Criminal Revn. No. 427 of 1938, Deci¬ 
ded on 10th December 1938, from order of 
Addl. Dist. Magistrate, Khamgaon, D/- 
1st October 1938. 

(a) Police Ac! (1861), S. 34 — Scope — 
Offence under S. 34 is cognizable offence. 

If the power to arrest without a warrant is limi¬ 
ted to any particular class of police officers, that 
does not prevent the offence being regarded as a 
cognisable one : 87 Cal 144 and A I B 1926 Bom 
195, Bel. on. ; 84 Cal 691, Bef. [P 97 0 11 
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The phrase “it shall he lawful for any police 
officer to take into custody, without a warrant, 
any person who in bis view commits any of such 
oflences” is not to be construed as a conditional 
nower * rather it limits the power to certain police 
officers, not by any category or class, but by the 
conditions existing at the time of the commission 
of the offence, and any police officer witnessing the 
offence has an tinfcttered power of arrest. There- 
fore an offence under S. 34 can be regarded as a 
cognizable offence. ^ 


(b) Criminal P. C. (1898), S. 56-Conslable 
<lirected by station officer to arrest without 
warrant — Arrest cannot be effected without 
authority in writing required by S. 56. 

Where a police constable is nob acting indepen¬ 
dently, bub is acting on definite instructions from 
his station-house officer and is required by that 
officer to arrest a certain person without a warrant, 
the police constable canuob effect the arrest unless 
he has in his possession an authority in writing as 
reouired by S. 5 G A T E 1936 Bang 119, Foil. 

[P 97 C 1] 


(c) Criminal Trial — Practice ~ Accused 
assaulting police in uniform and declaring that 
he does not care for latter's authority—Matter 
should not be dealt with lightly. 


To assault a constable in uniforrn, purporting to 
act in the execution of his duty svibh due modera¬ 
tion, and to declare that he (person assaulting) 
does not care for the authority of the police con¬ 
stable is a matter which should nob be treated 
lightly, [P 97 C 2] 

T. J. Kedar — for Applicant. 

W. R. Paranik, Advocate-General 

— for the Grown* 


Order.—The facts found by the Appel¬ 
late Court agreeing with the trial Court 
are as follows. In Malkapur town Abdulla, 
a police constable found one Subhan, a 
servant of the present applicant Maroti, 
causing obstruction on the road by unyok¬ 
ing a cart, an offence punishable under 
Sec. 34, Police Act. Abdulla attempted to 
take Subban to the police station, but the 
latter declined to go and pointed out bo 
Abdulla that he was in plain clothes and 
was not entitled to arrest him. Abdulla 
accepted this contention (whether he was 
right or wrong in so doing is immaterial) 
and went alone to the police station and 
reported what had occurred. The station- 
house officer then directed Abdul Samad, a 
constable in uniform, to accompany Abdulla 
and to effect the arrest. They waited for 
some time for the appearance of Subhan, 
who came with a laden cart and then Abdul 
Samad professed to arrest Subhan and 
explained that he could be released if he 
furnished bail. Subhan said tha;. his master 
would furnish bail and called to Maroti. 
who came and instead of furnishing secu¬ 
rity abused the police and caught the uni. 


formed constable Abdul Samad by the neck 
and struck him once or twice on the chest. 
Maroti has been convicted of offences 
punishable under Ss. 225 and 353,1. P. 0., 
and has been sentenced to pay a fine of 
Rs. 100 on each count, making a total of 
Bs. 200, with four months rigorous’ impri¬ 
sonment in default. It is contended in revi¬ 
sion that no offence has been committed 
as the action of Abdul Samad was illegal, 
in the first place because the offence com¬ 
plained of was nob a cognizable offence and 
secondly, that as Abdul Samad had bean 
deputed to effect the arrest by the station- 
house officer, he should, in accordance with 
S. 56, Griminal P. C., have been furnished 
with written authority to effect the arrest, 
an authority which admittedly he had nob 
got. The Magisterial Courts below have held 
that the offence was a cognizable offenw, 
and the learned Additional District Magis¬ 
trate held that Sec. 54, Criminal P. 0., is 
not governed by S. 56 and that, although 
there was no written authority, the inherent 
right under S. 54 to arrest for a cognizable 
offence remained, and that Abdul Samad 
was aware of the commission of the offence 
by Subhan and that he was justified under 
Cl. 1 to S. 54 (l), Criminal P. G., in mak¬ 
ing the arrest. 

The learned Additional District Magis¬ 
trate has held that the offence is a cogniz¬ 
able one, although he has given no reasons 
for that view. It is contended on behalf 
of the applicant that the offence was not 
cognizable as under Sec. 34, Police Act, a 
police officer can only take a person into 
his custody without a warrant if any of 
the offences specified in S. 34 is committed 
within his view, and reliance is placed on 
the analogy of the decision in 24 Cal 691. 

A cognizable offence is defined in S. 4 (f)i 
Criminal P. G., as an offence for which a 
police officer may, in accordance with th® 
Sch. 2 or under any law for the time being 
in force, arrest without warrant. We are* 
not concerned here with the Sob. 2, Crimi¬ 
nal P. G. In 24 Gal 691^ it was held that, 
where any condition is attached to the power 
to arrest without warrant, the offence is nob 
a cognizable offence, and that where, as 
under the Opium Act, the right of arresting 
without a warrant existed only in the event 
of the accused not furnishing the security 
required, a police officer could nob lawfully 
arrest without a warrant and the offence is 

1, Bahabal Shah v. Tarak Nath, (1897) 24 Cal 
691. 
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non-cognizable. Ib has been held in 27 Oal 
jl44^ and 50 Bom 344^ that if the power 
bo arrest \7ithout a warrant is limited bo 
any particular class of police officers, tiiat 
does not prevent the offence being regarded 
as a cognizable one; and it appears to me 
that the power which is given by Sec. 34, 
Police Act, falls within the latter category 
rather than the former. I do not consider 
that the phrase “it shall be lawful for any 
police officer to take into custody, without 
a warrant, any person who within his view 
commits any of such offences” is bo be con- 
jStrued as a conditional power : rather it 
'limits the power to certain police officers, 
|nob by any category or class, bub by the 
ieondibions existing at the time of the corn- 
emission of the offence, and any police officer 
witnessing the offence has an unfettered 
power of arrest. 

On the second point however, the appli. 
cation is based on firmer ground, and the 
finding of the learned Additional District 
Magistrate that in this case the power to 
arrest existed independently of S. 56, Cri- 
minal P. C., cannot be upheld. The matter 
has been clearly set forth by Mosely J. in 
13 Bang 754,* and I am in respectful agree¬ 
ment with the reasoning there advanced. 
Abdul Samad was in no way acting inde¬ 
pendently; no complaint had been made to 
him and no credible information had been 
received by him independently, bub he was 
acting on definite instructions from his 
station-house officer to whom another con¬ 
stable had complained that he bad been 
unable to effect the arrest. As he was acting 
under the orders of an officer in chrage of 
a police station and was required by that 
officer to arrest without a warrant, he 
should have been in possession of an order 
in writing. He was not in possession of 
such an order, and accordingly he had no 
authority to arrest Subhan. The argument 
advanced by the learned Advocate.General 
that the arrest was virtually one by Abdulla 
as he was present, cannot be maintained. 
Abdulla himself had considered that he had 
no authority to make the arrest, and it 
appears that his superior officer who was 
in charge of the station-house concurred in 
this view. Abdulla m ade no attempt to 

2. Empress v. Beodhar, (1900) 27 Cal 144. 

». Emperor v. Abasbhai, (1926) 13 A I R Bom 
196=98 10 967 = Q7 Or L J 503 = 50 Bom 
844=28 Bom L R 272. 

-4. Mohamed Ismail v. Emperor, (1936) 28 A I R 
Rang 119=1936 Or 0 194= 1611 0 459=13 
Rang 764=87 Or L J 462. 

1989 N/13 & 14 


participate in the arrest, and ho accoin- 
paniod Abdul Samad for the juirposo of 
pointing out the man to be arrested by tlie 
latter. 

Those facts however do not absolve the 
applicant. Altliough he is not guilty under 
Ss. 225 and 353, 1. V. C., he is undoubtedly 
guilty of an assault and of causing hurt. 
The question of private defence does not 
arise as it has been found that no assault 
was made on him by Abdul Samad and he 
assaulted the uniformed constable without 
any provocation from him. Even if the acfci. 
vities of Abdul Samad had been directed 
against him personally, there would have 
been no right of private defence, since such 
right would have been debarred by the 
provisions of Sec. 99, I. P. C., as .Vbdul 
Samad was certainly acting as a public ser¬ 
vant in good faith under colour of bis office. 
The applicant was obviously aware that a 
constable in uniform was a public servant, 
and it may safely be postulated that he 
was quite unaware that Abdul Samad had 
technically no authority to make the arrest. 
Abdul Samad has stated that the applicant 
accompanied the assault with the remark 
that he would not recognise Government 
work and would not give security. This 
may be interpreted as meaning that he had 
no regard for what Government cared to 
do or ordered in respect of the arrest of 
his servant, and of the request that he 
should stand security for him. I consider 
that the applicant has been dealt withl 
leniently. To assault a constable in uniform,| 
purporting to act in the execution of his 
duty with due moderation, and to declare 
that he did not care for the authority of 
the police constable is nob a matter which 
should be treated lightly. The conviction 
under Secs. 225 and 353 is altered to one 
under S. 323, I. P. C., as the blows to the 
constable must have caused bodily pain. 
The applicant is fortunate that he was nob 
sentenced to a term of imprisonment. The 
fine of Rs. 200 will b© maintained. 

N.S./E.K. Conviction altered. 
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Stone C. J. and Cdarke J. 

Jagannatk Bamkisan — Appellant. 

V. 

Jamnavallabh — Respondent. 

Letters Patent Appeal No. 7 of 1936, 
Decided on 26th September 1938, from 
appellate decree of Vivian Bose J., Reported 
in A I B 1936 Nag 218. 
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Transfer of Properly Act (1882), S. 6 (e) — 
Right lo sue—Profits not due when attached 
becoming due and actually ascertained after 
attachment—Attached profits held mere right 
lo sue and could not be transferred. 

If what was attached had not accrued duo at 
the date of the attachment, then what is later sold 
in virtue of that attachment is a mere right to 
sue. [P 98 C 1) 

The profits in a certain village were attached on 
12th May 1927. The profits became due on 1st 
June 1927 and were actually ascertained and paid 
by the lambardar to tho cosharers on 25th Janu¬ 
ary 1928. Tho profits attached were sold on 8th 
August 1928: 

Held that as the subject-matter of the sale was 
a mere right to sue it could not he transferred : 
Case law discussed. [P 100 C 1] 

K. B. Tare — for Appellant* 

J. Sen and W. B. Pendharkar — 

for Bespondent. 

Judgment. — This is an appeal from the 
judgment of Bose J., and the only grounds 
of appeal arise out of para. 7 of his judg¬ 
ment -which is very short and can be put in 


extenso: 

The last point urged, so far as this matter is 
concerned, is that even if the right to the profits 
had not accrued at the date of the attachment, it 
bad certainly accrued at the date of the sale, and 
at the date of the suit, and therefore the present 
suit would lie. I do not agree. A Court cannot sell 
what has not been attached. If what was attached 
had not accrued due at the date of the attach¬ 
ment, then what is later sold in virtue of that 
attachment is a mere right to sue. That, as 1 have 
.pointed out, is not allowed by law. Therefore the 
entire right has to be decided, with reference to 
the rights of the plaintiffs or their predecessors, as 
they existed at the date of the attachment. 

Of that the critical sentence is: “A Court 
cannot sell what has not been attached.” 
According to the argument of counsel for 
the appellants there is doubt as to the 
accuracy of this observation bearing in 
mind the decision in A I R 1926 Mad 211^ 
and tho case there cited. But we do nob 
stay to consider that point because, in our 
opinion, there is no question here of a 
Court selling what has not been attached. 
There was an attachment and the question 
really is whether what was attached can be 
transferred. 


Before we come to examine that question 
we set on one side an interesting argument 
that has been urged before us founded on 
the view that profits in a village share dis 
Bociated from the share are immovable 
property while yet unascertained. The argu 
mentis founded upon the General Clauses 
Act, Section 3 (25), which says that for 
purposes of that or other Acts immovable 


ouwamama Ayyar v. Krishna Aiyar, 
A I R Mad 211=92 I C 833=51 M l 


JAMNAVALLABH A, I, 

property means and includes benefits to 
arise out of land.” Therefore it is said that 
profits which arise out of land are immov¬ 
able property and are attachable. In sup¬ 
port of this argument Ss. 2 (13) and 60,. 
Civil P. C., are referred to. Therefore, it is- 
said that as these are benefits to arise out 
of land they cannot be regarded as “a 
mere right to sue” which cannot he- 
transferred under Sec. 6 (e), T. P. Act. 
That is an entirely new point which clearly 
was never made in the Court below because 
Bose J., who is scrupulously careful to deal 
with every point that has been raised before- 
him, has nob mentioned this at all, and it 
is a point of such novelty that had it been 
raised any Judge would have adverted to it- 
if only to set it on one side. We are there¬ 
fore of the opinion that it is not open to the- 
appellant in this Court in Letters Patent- 
Appeal to take that point. 

That leaves the question as to whether 
this was a property of such a kind that it 
can be transferred. It is conceded by coun¬ 
sel for the respondents that as in A I R 
1926 Nag 396^ (imperfectly reported in 22 
N L R 108), the share.holder’s right tO' 
recover from the lambardar his (the share* 
holder’s) share of the profits collected by 
the lambardar is not a mere right to sue ; 
56 Bom 403.® There, there was a lambar¬ 
dar of a certain village and in that village- 
he had as cosharer a malguzar owning, 
a 4 anna share. The lambardar failed to- 
render account. The 4 annas share-holdor 
transferred his share to the plaintiff-appel¬ 
lant by a registered sale deed which com¬ 
prised amongst other property also thO' 
vendor’s right to recover his share of pro¬ 
fits for the aforesaid years. The plaintiff' 
subsequently sued. The defence taken was- 
that the assignment of the right to recover 
the profits was void in view of Sec. 6 (e),. 
T, P. Act. On those facts, it is conceded by 
counsel for the respondent that there you- 
had not a mere right to sue; you had a- 
right to sue linked up with the rights of a 
share-holder, and therefore the basis of the- 
English rule that a mere right to sue is net- 
transferable disappears. In (1920) 1 K B 
399,* Warrington L. J., quoting Parker J*i 
at p. 409 observes : 

2 . Lachmi Narayan v. Dharamohand, (1926) 16' 
AIR Nag 396=97 I C 189. 

3. Shankarappa v. Khatumbi, (1982) 19 A I B 
Bom 478=141 I 0 488=56 Bom 403=34- 
Bom L R 991. 

4. BUU V. Totrington, (1920) 1 KB 399=89 Ij ^ 
K B 369=122 L T 861=36 T L R 82. 
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1 have looked at a good many authorities on 
that point, and I am satisfied that the real reason 
why equity did not allow the assignment of a bare 
right of aotioQ, whether legal or equitable, was on 
the ground that it savoured of or was likely to load 

to maintenance.The question was whether 

the subject-matter of the assigumont was. in.tho 
view of the Oourt, property with an incidental 
remedy for its recovery, or was a bare right to 
bring an action either at law or in equity. 

Again, (this time the learned Judge 
quotes Stirling L. J.): 

An assignment of a mete right of litigation is 
bad, (1835) 1 y & 0 Es 4Sl,^ but an assignment 
of property is valid. 


Serntton L. J. observes at page 410: 

On a careful consideration of the authorities, 
which have been cited to us, I find no principle of 
law to councenance the objection taken to this 
assignment. The objection is this: The appellant’s 
lessor has assigned to the present owner of the pro¬ 
perty the right to sue on the appellant’s covenant 
to keep the premises in repair or pay damages; it is 
said that this assignment is impossible because it 
contravenes the law of champerty and mainten¬ 
ance. It is elementary knowledge that for a long 
time Courts of common law and Courts of equity 
differed as to how far choses in action, and particu¬ 
larly causes of action, could be assigned. The com¬ 
mon law treated debts as personal obligations and 
assignments of debts merely as assignments of the 
right to bring an action at law against the debtor 
and, except in a strictly limited number of cases, 
did not recognize any such assignments. Courts of 
equity always took a different view. They treated 
debts as property, and tho necessity of an action 
at law to reduce the property into possession they 
regarded merely as an incident which followed on 
the assignment of the property. I am stating the 
effect of the judgment of Cozens-Hardy L. J. in 
(1905) 2 KB 364.® But there came a point on 
which both Courts would have agreed; to assign a 
bare right of action, a bare power to bring an 
action was not permitted in either Court; and the 
reason was as pointed out by Warrington L. J. 
that both Courts treated such an assignment as 
offending against the law of maintenanceor cham¬ 
perty or both. But early in the development of the 
law the Courts of equity and perhaps the Courts 
of common law also took the view that where the 
right of action was not a bare tight, but was inci¬ 
dent or subsidiary to a right in property, an 
assignment of the right of action was permissible, 
and-did not savour of champerty or maintenance. 

It is true that in India there is no law 
against maintenance and the ratio deci¬ 
dendi of the long line of oases which res¬ 
tricts the assignability of bare rights of 
action in England is non-existent. But the 

legislature in 8. 6, T. P. Act, has enacted 
as follows; 


“ay transferred, except 
ifl-tn f P'O’ided by this Act, or by any othei 

iQ force. . . . .'(e) Amer< 
right to sue cannot be transferred. 

(1886) 1 Y & 0 Ex 481 = 
160 E R 196=41 R R 822. 

(1906) 2 KB 864=74 LJ KI 
029=98 L T 499=64 W R 17=21 T IiR612 


A mere right to sue and a baro cause of 
action are, in our opinion, substantially the 
same things. Therefore a mere right to pro¬ 
ceed against tho lambardar for an account 
of profits and payment of the sum found 
due by a person who is otherwise uninte¬ 
rested in the estate from which those profits 
arise would appear to be nou-transferable. 
That is what in fact was sold. It is to be 
noticed that this action by tlie purchaser 
founded on that transfer is against the lam. 
bardar for a decree for profits as may be 
found due on taking accounts. Of course, 
different considerations would arise had the 
sale been after the profits had become due 
and after they had been ascertained. Then 
this case would have fallen into the class of 
cases where a debt is assignable, it may be. 
However that may be here we are dealing 
with the following facts : The attachment 
of the profits was on 12th May 1927. The 
profits became due on 1st June 1927. They 
were actually ascertained and paid by the 
lambardar to the co-sharers on 25th Janu¬ 
ary 1928. The profits attached were sold 
on 8bh August 1928, and the suit was 
brought on 19th July 1929. It will be seen 
therefore that the sale was after the profits 
had become due and had been ascertained. 
The diflSculty in the purchaser’s way how¬ 
ever is due to the fact that what was sold 
was what was attached. At least that would 
seem to be the case. But a clarification of 
that point is not easy owing to the fact 
that neither the sale certificate nor the 
warrant of attachment is in the paper 
book. We have had an informal translation 
made of them both and the warrant of 
attachment contains the following list of 

properties to be attached : 

Rs. 300 is due by lambardar Radhaballabh, son 
of Jagannath, by caste a Brahmin, resident of 
Barakhadkala.Tahsil Seoni, on account of Samvat 
1983. Profits of 7 annas 4 pies share of Mauza 
Barakhadkala belonging to tho judgment-debtor 
may therefore be attached. It be not redelivered to 
the judgment-debtor or to anybody else until fur¬ 
ther orders of the Court. 

It is that which, according to the certifi¬ 
cate of sale, was sold ; 

Rs. 300 is due by the lambardar Radhaballabh, 
son of Jagannath, Brahmin of Barakhadkala, 
Tahsil Seoni-Malwa, on account of Samvat 1983 
(1926-27 A.D.). Profits of 7 annas 4 pies share of 
Mauza Barakhadkala belonging to the judgment- 
debtor has therefore been sold by auction. 

In 41 Cal 590^ at p. 598 their Lordships 
of tho Privy Council were considering whe-, 

T.Thakur Baimha v. Jiban Bam Marwari, 
(1913) 41 Cal 590 = 211 C 936 = 41 I A 38 
(P 0). 
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ther a certain property was sold unencum. 
bored or encumbered. It had been sold 
under a decree. It was described in the 
schedule to the application for execution 
and in the proclamation of sale as a 6 anna 
share subject to an existing mortgage. After 
the sale had been confirmed, the auction- 
purchaser applied for a certificate of sale 
alleging that a mistake had been made in 
the schedule by the omission of the word 
“not", and asked to have the purchased 
property declared to be a 6 anna share not 
encumbered by a mortgage. The alleged 
mistake was stated to have been corrected 
before the sale by an advertisement in the 
Calcutta Gazette. Their Lordships observed 
at page 598 ; 

. . . this is a very plain case. That ^hich is 
sold in a judicial sale of this kind can be nothing 
hut the property attached, and that property is 
conclusively described in and by the Schedule to 
^hich the attachment refers. In the present case 
that property v?as six annas subject to an existing 
mortgage. The eflect of the certificate of sale 
granted by the order of the Subordinate Judge is 
to make the sale that of a property not attached, 
namely, the six unencumbered annas, a property 
which could not bo sold in such proceedings inas¬ 
much as it was not the property attached. 


An attempt was made to treat the matter as a 
case of misdescription, which could be treated as a 
mere irregularity. But in this case we have to deal 
with identity and not description. 


Applying that reasoning to this case here 
what was attached was the profits (which 
are stated wrongly to be Es. 300 and which 
were found to be not Es. 300 but some 
Es. 190). The purchase price was Es. 80. 
As we have above observed the subject- 
matter so described was “a mere right to 
sue." Therefore it could not be transferred. 
That makes it, in our opinion, unnecessary 
to refer to the very numerous cases that 
have been cited before us on this small 
but intricate matter in which the following 
points have been argued : 

A sale without previous attachment is 
not wholly void : 21 All 311® at page 313, 
18 Cal 188® and A I E 1926 Mad 211.^ A 
distinction between assignable and non- 
assignable claims may depend in certain 
cases on whether the claim is for a liqui- 
dated sum, for a sum due in pressenti or 
in futuro, but will never include what is a 
mere claim for an account : 30 All 246,'® 


All 


1899 AW N* ('S99) 21 

9. Kishory Mohan Roy v. Mahomed 
Hossein, (1891) 18 Cal 188. 

'R&rn, (1908) 30 All 
1908 AWN 101=5 A L J 251. 


50 All 507," 3 Eang 235,'^ A I E 1929 
Cal 352.'® 3 Pat 575.'^ 11 Pat 266,'® 19 
N L J 16.'® 51 Cal 972,'^ 31 N L R 142,'® 
31 N L R 235'® and 62 Cal 510.^® Thus, 
for example, it was held by Niyogi J. in 
31 N L R 142'® that : 

The right to recover damages arising out of a 
breach of contract is a mere right to sue and is 
incapable of being assigned under_ law unless the 
amount of damages recoverable is in the nature of 
a debt being a liquidated sum or beneficial interest 
in any moveable property; 

and again in 31 N L R 235'® : 

A mortgagee’s failure to discharge his liability 
under an agreement to pay part of the considera¬ 
tion of the mortgage to the mortgagor’s creditor 
does not entitle the mortgagor to recover the 
amount as a debt but gives a right to the mort¬ 
gagor to claim damages, which is a mere right to 
sue and is not property capable of assignment or 
of attachment and sale in execution of a decree 
against the mortgagor. 

If the subject-matter of the sale is, as 
the Judicial Committee observed in the 
case above cited, 41 Cal 590^ at p. 598, of 
necessity the subject-matter of the attach¬ 
ment where the sale is a judicial sale 
following upon attachment, the crucial date 
for determining what is so is the date of 
the attachment : 51 Cal 548®* at page 555. 
The various cases cited in reply by the 
appellants do not, in our opinion, assist 
the matter because they were all cases 
where what was assigned was not a mere 
right to sue but are of the same order as 
that dealt with in A I R 1926 Nag 396.® 
Thus, in A I R 1933 Mad 710®® the claim 
was by a cosharer against another co¬ 

ll. Lacbman v. Jarbandhan, (1926) 15 A I B All 
193=108 I 0 229=50 All 507=26 A D J 269. 

12. Maung Thein Zan v. S. A. S. Firm, (1925) 12 

AIR Rang 318=89 I C 794=3 Rang 236. 

13. Habibulla v. Jogondra Nath, (1929) 16 A IB 

Cal 352=121 I 0 761=33 OWN 282. 

14. Jai Narayan Paude v. Kishnu Dutta Misra, 

(1924) HAIR Pat 561=78 I 0 705=3 Pat 
575=5 P L T 681. 

16. Manmatha Nath v. Hedait Ali, (1932) 19 
A I R P C 32=135 I 0 635=11 Pat 266 = 69 
I A 41 (P 0). 

16. Bapu Sakharam v. Shrinandanlal, (1935) 19 

N L J 16=167 I C 843. 

17. Khetra Mohan Das v, Biswa Nath, (1924) 11 

A I R Cal 1047 =82 I 0 411=51 Cal 972=40 
0 L J 79=28 OWN 894. 

18. Mt. Powri V. Shiwa, (1935) 22 A I R Nag 2= 

156 I C 487=31 N L R 142. 

19. Mohaulal v. Motilal, (1935) 22 A I B Nag 136 

=157 I 0 587=31 N L R 235. 

20. Ghisulal Ganeshilal v. Gambhirmal Pandyaj 

(1935) 62 Cal 610=39 OWN 606. 

21. Najimunnessa Bibi v, Naohaiuddin Sardar, 
(1924) HAIR Cal 744=83 I C 233=61 Oal 
548=39 0 L J 418. 

22. Vallavaraya v. Ramaswaml Naidu, (1933) 20 

AIR Mad 710=145 I 0 228. 
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sharer in possession. In 6 Eang 145®^ the 
assignment was by a beneficiary of bis 
interest in income and it was held that his 
interest being vested he had an estate which 
was not a mere right to sue. A I E 1933 
Cal advances the matter no further 

because that was a claim for money had 
and received and no such difficulty as here 
present arose. A claim for money had and 
received is very different from the sort of 
claim that was assigned in this case. It 
follows therefore in our opinion that the 
appe^ fails and is dismissed with costs. 
n.s./e.K. Appeal dismissed. 

23. Ma Yait v. MahomedEbrahim, (1927) 14 AI R 

Rang 165 = 102 I 0 690 = 5 Rang 145. 

24. Rajeshwar v. Yadali, (1933) 20 A 1 R Cal 461 
= 145 I 0 123=67 0 L J 46. 
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Niyogi J. 

W. B. Pandit — Appellant. 

V. 

5. B. Pandit — Respondent. 

Misc. Appeal No. 119 of 1937, Decided 
on 31st October 1938. 

❖ Civil P. C. (1908), Ss. 144, 151 and 47 — 
Suit remanded—Meanwhile in application for 
execution defendant depositing sum which 
plaintiff withdrew — On remand fresh decree 
passed for lesser amount than that deposited 
' Defendant applying for refund of surplus 
—Refund held could be granted under S. 151 
upon principle of S. 144 —Right to claim refund 
held accrued on date of fresh decree and not 
from order of remand— S. 47 held also applied. 

Restitution in a case not strictly falling within 
the terms of 8. 144 should be made upon the equi¬ 
table principle underlying S. 144 and in*exercis6 of 
the inherent power of the Court to prevent abuse 
of its process ‘.AIR 1922 P C 269; AIR 1919 
Bom 175; AIR 1931 Cal 42 and AIR 1937 
Mad 150, Bel. on ; A I B 1929 Cal 814. Not foil, 

[P 102 C 1] 

A decree passed against a defendant was set 

aside in appeal preferred by him and the case was 

remanded for trial on 23rd November 1931. In the 

meantime, plaintiff applied for .execution of the 

decree and the defendant deposited a certain 

amount which was subsequently withdrawn by 

the plaintiff. On remand, the Court passed a decree 

on 26th March 1938 for an amount lesser than 

^^t defendant had deposited. So, on 16th March 

1 W6, defendant applied for refund of so much of 

the amount as was received by the plaintiff in 

excess of what was due to him under the fresh 
decree : 

Held that although Sec. 144 did not in terms 
i Coort could grant refund upon the principle 
under its inherent powers. tP 192 C 1] 
Held further that defendant’s application was 
in time as the right to claim refund accrued to 
him only when the fresh decree was passed after 
nmand and not from the order of Appellate Court 
remanding the suit; AIR 1923 Nag 101, Bel. on. 

CP 102 C 2] 
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If ('Id alsn that S. 47 also applied to the facts of 
tho case, as tho defendant was claiming only tho 
surplus loft after satisfying the doorco and as such 
tho matter related to execution, discliargo and 
satisfaction of tho decree : A I II 1930 P 0 60; 27 
All 4S5; A I R 1920 Bom 12 and A I 1! 1023 All 
391 (F D), Rcl. on. ■ [P 102 C 2] 

P. S. Chiney — for Appellant, 

E. G. Eau — for Respondent. 

Judgment. — This is a clecree.holder’s 
appeal from an order passed on 20th Febru¬ 
ary 1937 by the Subordinate Judge, First 
Class, in execution proceedings arising out 
of Civil Suit No. 8 of 1932. 

The appellant filed his suit on 30th 
April 1928 against the respondents claim¬ 
ing Rs. 5862-6-0 on account of village pro¬ 
fits. His claim for Rs. 4713 with interest 
and costs amounting to Es. 629-6-3 was 
decreed on 20th March 1930. On appeal 
by the respondent to the Judicial Commis¬ 
sioner’s Court, that decree was set aside 
and the suit was remitted to the lower 
Court for further trial on 23rd November 
1931. In the meantime, the appellant 
applied for execution of his decree and the 
respondent deposited Es. 6787-5-3 on 24th 
July 1930,which amount the appellant with¬ 
drew on 28th July 1930. After remand the 
Court passed a fresh decree on 25bh March 
1933 for Rs. 4292.15.3 with interest and 
costs amounting to Es. 485-12-0, overlooking 
the payment already made by the respon¬ 
dent. Onil6th March 1936, the respondent 
applied for refund of Rs. 1008-8-0 which 
according to him the appellant had received 
in excess of what was due bo him under the 
fresh decree. In the course of the proceedings 
which followed this application, the decree 
passed on 25fch March 1933 was amended 
on 2nd December 1936. The appellant con. 
tested the application on the grounds that 
it was not maintainable under S. 144, Civil 
P. C., that it was barred by time and lastly 
that he was entitled to interest up bo the 
date of the fresh decree, i. e. 25th March 
1933. The lower Court negatived these 
contentions and held that the respondent 3 
application was maintainable under S. 151, 
Civil P. C., if not under S. 144, Civil P. G., 
that the appellant was entitled to charge 
interest only upto 28th July 1930 on which 
date he withdrew the amount deposited in 
Court and further that the respondent was 
entitled to interest on the balance due to 
him from 28th July 1930 to 20th February 
1937. It thus ordered the appellant to pay 
backEs. 433-6-0 with interest Es. 170-10-0, 
total Es. 604. 
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The correcfcoess of this order is question¬ 
ed in this appeal. There is divergence of 
judicial opinion on the question whether 
S. 144, Civil P. C.. applies to cases such as 
the present. In 57 Gal 226,^ it was held 
that it strictly applies to cases where the 
decree of the Court of first instance is 
varied or reversed on appeal. A different 
view was taken in 43 Bom 235“ and 34 
OWN 746^ (Mukerji J. dissenting). In 
A I E 1937 Mad 150^ it was held that res- 
titution in a case not strictly falling within 
the terms of S. 144, Civil P. C., should be 
made upon the equitable principle under¬ 
lying S. 144 and in exercise of the inherent 
power of the Court to prevent abuse of its 
process. This view appears to be sound in 
view of the observations of their Lordships 
of the Privy Council made in A I E 1922 

P C 269^ which will repay quotation : 

It is the duty of the Court under Sec. 144, Civil 
P. C., to place the parties iu the position which 
they would have occupied but for such or such 
part thereof as has beeu varied or reversed. Nor 
indeed does this duty or jurisdiction arise merely 
under the said Section. It is inherent in the 
general jurisdiction of the Court to act rightly and 
fairly according to the circumstances towards all 
parties involved. As was said by Cairns L. 0. in 
(1871) L R 3 P C 465^ at page 475 one of the first 
and highest duties of all Courts is to take care 
that the act of the Court does no injury to any of 
the suitors and when the expression ‘act of the 
Court’ is used, it does not mean merely the act of 
the primary Court, or of an intermediate Court of 
appeal, but the act of the Court as a whole from 
the lowest Court which entertains jurisdiction 
over the matter up to the highest Court which 
finally disposes of the case. 

In the present case the decree of the 
original Court was revised but the suit was 
not dismissed ; it was remanded for further 
trial and decision. Although Sec. 144, Civil 
P. C., does not in terms apply, its principle 
must apply to the present case. The Court 
in that case would be exercising its inherent 
power under S. 161, Civil P. G., to do that 
justice between the parties which the cir. 


1. Ashutosh Nandi v. Kundalkamini Dasi (19' 

16 A I R Cal 814=126 I C 645=57 Cal 226 
33 C W N 908. 

2. Shivbai v. Yesoo, (1919) 6 A I R Bom 175= 

I 0 130=48 Bom 235=20 Bom L R 925. 

3. Ramanath Karmakar v. Asanulla, (1931) 

Annamalai Red 
MLJ 795^^^ 150=167 10 258= 

6 . Jai Borham v. Kedat Nath, (1922) 9 A1 
fp I 0 278=2 Pat 10=49 1 1 ; 

d’Escompte de Pa 
(1871) L R 8 P 0 465=7 Moore P C (N si ■ 
=40 L J P C 1=24 L T 111=19 W R Hi 


cumstances and the necessities of the case 
demand. The only question is as to the 
date from which the period of limitation 
under Art. 182, Limitation Act, should be 
computed. Eegard being had to the fact 
that the respondent disputed not the 
appellant’s right to recover his share of 
profits but only the amount that he was 
entitled to, it would he clear that the appel. 
late order remanding the suit did not give 
him a right to claim restitution. That right 
would accrue to him only after afresh 
decree was passed after remand on 25bh 
March 1933. The period of limitation must 
therefore be computed from that date as 
was done in 18 N L E 200.^ The viewt 
taken by the lower Court was therefore 
correct and must be upheld. Apart from 
S. 144 and S. 161, Civil P. C., I am dis¬ 
posed to think that this case is amply 
covered by S. 47, Civil P. C. That Section 
has been held to apply to cases where a 
decree-holder wrongly takes property in 
execution (see 34 C W N 425**), or takes it 
in execution of a decree which is subse. 
quently amended : see 27 All 483,® see also 
44 Bom 702^® and 45 All 369.^^ In the 
present case the respondent did not claim 
a refund of the whole amount paid by him 
but only the surplus that was left after 
satisfying the decree. That is a matter 
which relates to execution, discharge and 
satisfaction of the decree and arises between 
the parties to the suit. The respondeat 
complained that the appellant had been 
overpaid and that he had no legal right to 
appropriate anything in excess of his decree. 
There can be no doubt that Sec. 47, Civil 
P. C., governs the case. 

The question which survives for con¬ 
sideration is whether interest was rightly 
granted to the appellant. Whether the case 
is governed by the equitable principle 
underlying Sec. 144, Civil P. 0., or Sec. 47, 
Civil P, 0., the Court had full power to 
grant interest in the circumstances of the 
case. The appellant himself was awarded 

7. Sonba v. Parashram, (1923) 10 A I R Nag 101 
=76 I C 265=18 N L R 200. 

8 . Julien Matrct v. Mahomed Khaleel Shirazi & 
Sons, (1930) 17 A I R P C 86=122 I 0 11= 
34 C W N 425 (P G). 

9. Harnam Chandat v. Muhammad Yar Khan, 

(1905) 27 All 485=2 ALJ 169=1905 AWN68. 

10. Swamirao v. Valentine, (1920) 7 A I R Bom 

^2-67 I 0 125=44 Bom 702=22 Bom L B 
403« 
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(1923) 10 A I R All 394=74 I 0 873=46 A 
369=21 A li J 228 (P B). 
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infceresb on the amount decreed in hia favour 
from the date of the suit to the date of 
■realization, and if he was entitled to claim 
interest on the amount due to him, in 
•equity it must follow that his opponent 
also was entitled to claim it. The lower 
<lourt was therefore right in awarding 
interest to the respondent. The result is 
that the appeal stands dismissed with costs. 
Oounsel’s fee rupees nil. 

N.s./r.k. Appeal dismissed. 


^ A. I. R. 1939 Nagpur 103 

Niyogi J. 

JBisham Ghand Jagannath Sao Lahhura 

— Appellant. 

V. 

kisanlal Sheosing Agarxoal — 

Respondent. 

Misc. Appeal No. 202 of 1937, Decided 
on 28th November 1938. 

^ (a) Provincial Insolvency Act (1920), 
Ss. 27 (2) and 43 (1)^- Court has power to ex¬ 
tend time to apply tor discharge — Lapse of 
'time originally hxed does not automatically 
bring about annulment of adjudication. 

In view of S. 27 (2), Provincial Insolvency Act, 
•and S. 5 of that Act read with S. 148, Civil P. C., 
the Insolvency Court has power to extend time 
under S. 43 (1) and the mere lapse of time origin¬ 
ally fixed by the Court without an application for 
■discharge having been made by the insolvent can- 
•not automatically bring about the annulment of 
the order of adjudication : A I B J930 Bang 166, 
Dissent.; AIR 1928 Pal 338 ; A I B 1924 Cal 
777 ; AI B 1930 Mad 389 ; AI B 1933 All 230 
■and AIR 1929 Nag 11, Bel. on. (P 104 0 2] 
(b) Provincial Insolvency Act (1920), S. 30 
Failure of publication of order of adjudica- 
‘tlon in Gazette is mere irregularity and does 
-not vitiate validity of order. 

Neither the validity of the order of adjudication 
nor of the proceedings subsequent to it depend on 
the_ publication of the notice of the order of ad¬ 
judication in the local Official Gazette. The object 
of the publication is to provide conclusive evi- 
dence^ in all legal proceedings of an order of 
•adjudication having Iwen duly made and its date. 
Want of notice is a mere irregularity and cannot 
witiate the proceedings : 19 P B 1900 and AI B 
^^BO Oudh SS, Bel. on. [P 104 0 2] 

- A®) Provincial Insolvency Act (1920), Sec. 

vl) ■“ Omission to give notice of application 
or discharge is not irregularity if no creditor 
proved his debt. 

,, ^hslon to give notice of the application for 
mBoharge as required by Sec. 41 (1) is no irregu- 
ariBy if none of the creditors had proved his debt, 
xne notice is only required to be given to those 
creditors who prove their debts : (1877) 6 Oh D 
® . CP 105 C 1] 

T*?®**' Insolvency Act (1920), Secs. 
28 (2) and 44 (2)—Order of discharge does not 
'mminate insolvency proceedings—After order 
_ ** **^"**'8®* insolvent's property does not be- 
«inBd available to his creditors to be proceeded 
«8ainst m ordinary Civil Court. 


Until tho insolvenoy proceedings arc terminated 
by a formal order or tho order of adjudication is 
annulled, tho property which is vested in tho in¬ 
solvency Court under S. 28 (1), Provincial Insol¬ 
vency Act, cannot revert to the insolvent. Since 
the insolvency proceedings do not terminate with 
the order of discharge of tho insolvent, his cre¬ 
ditor would bo precluded by S. 28 (2) from enforc¬ 
ing his remedy in any other Court or in any other 
manner, except in the Insolvency Court and in the 
manner provided in the Insolvency Act. Hence 
after the order of discharge the insolvent’s pro¬ 
perty cannot become available to his creditors to 
be proceeded against in the ordinary Civil Court : 
AIR 1937 Nag 171, Disting.; AIR 1918 Sind 
38 and AIR 1926 Rang 2, Expl. ; A I R 1931 
Lah 725 and A I B 1927 Mad 919, llel. on. 

[P 105 C 21 

(e) Provincial Insolvency Act (1920), Secs. 
34 (2) and 44 — Order of discharge — Subse¬ 
quent application for execution by decree- 
holder who had no notice of insolvency 
proceedings — To recover his debt decree- 
holder would have to seek recourse to insol¬ 
vency Court. 

Where after the order of discharge of the insol¬ 
vent, the decree-holder who had no notice of the 
insolvenoy proceedings applies for execution of his 
decree, he would have to seek recourse to the 
insolvency Court for recovering his debt even if 
he had no notice of the insolvency proceedings 
and was not represented in it ; AIR 1933 All 
340, Bel. on. [P 106 0 1] 

V. V. Kelkar —■ for Appellant. 

C. B. Parakh — for Respondent* 

Judgment. — This is a decree-holder’s 
appeal from an order passed on 19th July 
1937 in Misc. Appeal No. B-9 of 1936, 
decided in the Court of the Additional 
District Judge, Balaghat. A decree was 
jointly obtained by the appellant and his 
uncle Ramnath in Civil Suit No. 380 of 
1936 against the respondent for Rs. 652.8-0 
and costs. The respondent was adjudged 
an insolvent on 13th July 1933 and he was 
ordered to apply for his discharge within 
six months. Ramnath, the appellant’s uncle, 
had received notice of the insolvency pro¬ 
ceedings and his name was brought on the 
schedule of creditors on the basis of the 
judgment debt. The Insolvency Court had 
on 5th October 1933 directed the respon¬ 
dent insolvent to deposit fees for the publi¬ 
cation of the order of adjudication in the 
Local Government Gazette, but it was not 
published as he failed to deposit them. On 
17th April 1934 the insolvent applied for 
extension of time for his discharge and the 
Insolvenoy Court granted him retrospective 
extension up to that date, and the insolvent 
applied for discharge on the same day 
whereon the Court passed an order grant¬ 
ing him discharge. The Court remarked 
that as no creditor proved his debt it was 
unnecessary to give to the creditors notice 
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of the application for discharge. On 31sb 
January 1935 the appellant applied for 
execution of his decree in Civil Suit No. 380 
of 1936 in the Court in -which it-was passed. 
He recovered Es. 20 from the respondent 
under a warrant of attachment. The res¬ 
pondent applied to the Court stating that 
he had been granted an absolute discharge 
on 17th April 1934 by the Insolvency Court 
and that the appellant had no right to exe- 
cute the decree against him and prayed for 
an order of refund of Es. 20. His applica¬ 
tion succeeded in both the Courts below. 

On behalf of the appellant several con¬ 
tentions are raised which I shall deal with 
seriatim. In the first instance, it is urged 
that the insolvent having failed to apply 
for his discharge within the period of six 
months specified in the order of adjudica¬ 
tion the Insolvency Court had no jurisdic¬ 
tion to extend the time and further that 
the adjudication must be deemed to have 
been annulled. There is no doubt authority 
for the view presented here. In 8 Eang 187^ 
it was held that the provisions of S. 43 (l), 
Provincial Insolvency Act, are mandatory 
so that if an insolvent does not apply for 
his discharge within the period officially 
specified, the adjudication must necessarily 
be annulled. The authority of this ruling 
was however considerably shaken by a con¬ 
trary view taken by the same Court in 8 
Eang 606^ and by 11 Bang 287® where the 
correctness of that view was doubted. The 
weight of the authority is decidedly against 
the view taken in the first named case. In 
7 Pat 375^ it was held that the Insolvency 
Court had power under Sec. 27 (2), Insol¬ 
vency Act, and also under Sec. 148, Civil 
P. 0., to extend the period for giving an 
opportunity to the insolvent to apply for 
discharge under Sec. 43, Provincial Insol. 
vency Act. It was also held that the order 
of adjudication does not ipso facto come 
into operation by the expiry of the period 
fixed, but has to be determined by the 
Court which has seisin of the case until it 
is so determined and has power to extend 
the time under S. 27 regardless of the period 


1. Hindraten Dmanath v Official Recen 
O. T. A. R. A. Firm, (1330 j 17 A I R 
166=126 I C 346=8 ning 187 ® 

V. Ko *Po Thit, 

“S, “^‘S“S3 

(P 223=146 I G 320 = 11 Hai 

<“28) 16 
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originally fixed. The same view was taken- 
in 51 Cal 337.® In 53 Mad 288® the ques¬ 
tion whether a Court has jurisdiction to 
extend the time originally fixed under S. 27 
for an application by the debtor for dis¬ 
charge, after the expiry of that time but 
before an order of annulment is passed 
under S. 43, either under S. 5, Insolvency 
Act, read with S. 148, Civil P. G., or other¬ 
wise, was referred to a Full Bench of the^ 
Madras High Court and the Full Bench 
gave its opinion that a Court has jurisdic- 
tion to extend the time originally fixed 
under S. 27, Provincial Insolvency Act, for 
an application by the debtor for discharge 
after the expiry of that time but before an 
order of annulment is passed under S. 43 
of the Act. It was held in 55 All 241^ that- 
the failure of the insolvent to apply for 
discharge during the period specified by the 
Court did not automatically lead to the 
annulment of adjudication. This was also 
the view of the late Judicial Commissioner’s- 


Court, Nagpur, as is clear from the decision 
reported in A I E 1929 Nag 11.® In view of 
S. 27 (2), Provincial Insolvency Act, and 
S. 5 of that Act read with Sec. 148, Civil 
P. C., I have no doubt in my mind that the 
Insolvency Court has power to extend time 
under S. 43 (l) and that the mere lapse of 
time originally fixed by the Court without 
an application for discharge having been 
made by the insolvent cannot automati¬ 
cally bring about the annulment of the 
order of adjudication. 

The next contention is that the insol¬ 
vency proceedings were void and illegal in' 
consequence of the order of adjudication- 
not having been published in the Gazette 
as required by S. 30 of that Act. In my, 
opinion neither the validity of the order of 
adjudication nor of the proceedings aubse-[ 
quent to it depend on the publication of 
the notice of the order of adjudication in 
the local official Gazette. The object of the 
publication is to provide conclusive evi¬ 
dence in all legal proceedings of an order of 
adjudication having been duly made and its 
date. Want of notice is a mere irregularity 
and cannot vitiate the proceeding .* see 19 


6. Abraham v. Sookias, (1924) HAIR Cal 777' 
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P B 1900® and A I E 1930 Oudh 63.*® It 
is next urged that the order of discharge 
was invalidated in consequence of the omis¬ 
sion to give notice of the application for 
discharge as required by S. 41 (l), Provin. 
oial Insolvency Act. There was no irregu- 
Larity inasmuch as none of the creditors 
had proved his debt. The notice is only 
required to be given to those creditors who 
prove their debts: see (1877) 6 Oh D 57.** 


It is vigorously argued that although the 
order of discharge of the insolvent would 
absolve the insolvent personally from pay¬ 
ment of the debt it would not exempt his 
property from liability to pay the debt. 
Beference is made to I L E (1937) Nag 380; *® 
but that was a case which arose on an 
application made by the creditor in the 
Insolvency Court. It is no doubt open to 
the creditor as pointed by the lower Court 
to prove his debt in the Insolvency Court 
but the question is whether it is open to a 
creditor to enforce his debt in the Court 
of ordinary civil jurisdiction. The learned 
counsel for the appellant argues on the 
authority in 47 I C 771*® and 3 Rang 492** 
that after the order of discharge the adjudi¬ 
cation order is automatically vacated with 
the result that the insolvent’s property 
becomes available to his. creditors to be 
proceeded against in the ordinary Civil 
Court. The first mentioned case does not 
appear to have any bearing on the present 
issue. In that case the insolvent had not 
appeared to claim discharge and the Court 
ordered the proceedings to be struck off the 
file and sent to the record-room. The credi¬ 


tor filed a suit subsequent to that order and 
it was held that the insolvency proceedings 
would be deemed to be pending until the 
receiver and the insolvent were discharged. 
If the proceedings would pend until the 
receiver is discharged and as this event 
naay well in the majority of cases be con. 
ceiv^ to happen subsequent to the insol. 
vent'S discharge, the inevitable inference is 
that ^ the insolvency proceedings remain 
peti^g despite an order discharging the 
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insolvent. This case therefore lends no 
assistance to the appellant’s argument. On 
the other hand, in A I R 1931 Lah 725‘'"' 
it was pointed out that the discharge of the 
insolvent does not necessarily end the insol¬ 
vency proceedings and that the insolvency 
Court’s power is not taken away on account 
of the insolvent’s discharge. In 3 Rang 
492** the view was indeed taken that when 
the Court under S. 42, Provincial Insol¬ 
vency Act, refused to discharge an insolvent, 
the proceedings must be taken to have been 
terminated so as to leave the way open to 
a judgment.creditor to execute his decree 
in the Civil Court. This case is not directly 
relevant and does not call for examination, 
but it may be observed that it was dis¬ 
sented from in 6 Rang 27*® and a different 
view was taken in 63 M L J 422.It 
appears to me clear that until the insol- 
vency proceedings terminated by a formal 
order or the order of adjudication is annul¬ 
led, the property which is vested in the 
Insolvency Court under S. 28 (l), Provincial 
Insolvency Act, cannot revert to the insol. 
vent. The effect of the discharge order is to 
enable the bankrupt to contract freely and 
to acquire property without being hampered 
by any statutory restrictions. Under Sec. 
44 (2), the order of discharge has the effect 
of releasing the bankrupt from all debts 
provable in bankruptcy. Now, if the debts 
are deemed to be discharged and the insol¬ 
vent is exonerated from any personal liabi¬ 
lity to pay, and the insolvent’s property 
remains vested in the Insolvency Court, 
I fail to see how a creditor whose debt is 
scheduled in the Insolvency Court can 
claim to recover the debt otherwise than 
by moving the Insolvency Court. Since the 
insolvency proceedings do not terminate 
with the order of discharge of the insol¬ 
vent, his creditor would be precluded by 
S. 29 (2) from enforcing his remedy in any 
other Court or in any other manner, except 
in the Insolvency Court and in the manner 
provided in the Insolvency Act. 

Next it is urged that there was an irre- 
gularity in not bringing the legal represen. 
tatives of Ramnath on the record of the 
insolvency proceedings and that this cir¬ 
cumstance vitiated the proceedings includ- 

15. Ram Chand v. Mohra Shah, (1931) 18 A I R 

Lah 725=135 I C 511=33 P L R 524. 

16. Tan Seik Ke v. C. A. M. 0. T. Pirm, (1928) 16 

AIR Rang 109=109 I C 769=6 Bang 27. 

17. Alamelu Ammal v. Venkatarama Aiyar, (1927) 

14 A I R Mad 919=105 I 0 165=50 Mad 977 
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ing the order of discharge. I do not think 
that the appellant can have any grievance 
inasmuch as he is not the legal representa¬ 
tive hut an original creditor along with the 
deceased Ram oath. Ramnath himself did 
not care to prove his debt and presumably 
his legal representatives would be bound 
by the legal result of that omission. In 
fine, one point remains to be noticed. It is 
'urged that the appellant had no notice of 
insolvency proceedings and that conse¬ 
quently the insolvency proceedings should, 
so far as he was concerned, be deemed to 
have no effect. It has been already pointed 
out that his elder brother who was the 
manager had received notice and that he 
did not care to prove the debt. The appel¬ 
lant was therefore fully represented in the 
insolvency proceedings. Assuming that he 
was not, he would nevertheless have to 
'seek recourse to the Insolvency Court for 
Tecovering his debt : see AIR 1933 All 
340.^® The result is that the appeal is dis¬ 
missed with costs. Counsel’s fees Rs. 25. 
d.s./r.k. Appeal dismissed. 

18. Pirthi Raj v. Vishnu Das, (1933) 20 A I R All 
340=144 I C 888. 


. RLT. (Nujogi J.) 

Judgment. — This is an appeal under 
S. 30 (l) (a) of the Workmen’s Compensation 
Act of 1923 from an order of the District 
Judge, Jubbulpore, passed on 14th June 
1937 in the Workmen’s Compensation 
Case No. l-B of 1937. 

Applicants 1 and 2 are respectively 
mother and widow of one Kunjbehari who 
was a workman in the workshop of the 
non-applicant company. He sustained a 
severe injury in the course of his employ¬ 
ment on 31st August 1936 in consequence 
of which he died on 3rd September 1936. 
The appellants served a notice on the Agent 
of the G. I. P. Railway, Bombay, intimat¬ 
ing to him Kunjbehari’s death and claim, 
ing compensation amounting to Rs. 600. 
This was done on 15th October 1936. The 
case was under consideration till 12th 
March 1937 on which date their claim was 
rejected. On 16th April 1937, the appel¬ 
lants applied to the District Judge under 
Sec. 22, Workmen’s Compensation Act, to 
recover compensation of Rs. 600. The 
learned District Judge rejected the appli¬ 
cation on the ground that it was not made 
within six months from the date of the 
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Bhagwati and another —Appellants. 

V. 

G, I, P. Railway — Respond^t. 

Misc. Appeal No. 177 of 1937, Decided 
on 21st November 1938, from order of 
Commissioner for Workmen’s Compensa¬ 
tion and District Judge, Jubbulpore, D/- 
14th June 1937. 

(a) Workmen's Compensation Act (1923), 
Sec. 10 (1) —Interpretation — Sec. 10 does not 
lay down period of limitation regarding pro¬ 
ceedings for recovery of compensation before 
Commissioner. 


The word ‘institute’ in Section 10 (1) does no' 
refer to the proceedings before the Commissione' 
but only to the workman’s claim for compensatior 
against the employer. Hence Sec. 10 cannot b 
lutorprotcd as laying down a period of limitatiot 
in respect of proceedings for the recovery of com 
peusation before the Commissioner : Euulish lau 
compared; AIR 1934 Cal 460, Rel. on ■ (1900 ) A C 
366 and 1930 AC 699, Ref. (P 106 C 2 ;P 107 0 I' 

<; *1* 9®“P®"**hon Act (1923) 

S. 30 (1)—Substantial question of law ~ Claiir 
disallowed in full—Appeal lies 

Where a claim has been disallowed in full th. 
claiuiaut IS entitled to appeal under S. 30 (1) (a) a- 
It cannot be disputed that the appeal involves i 
^bstantial question of law : ^ I B^l933 272 

K r T • . [p 107 C i: 

c Appellants. 

o. J.. Bhave — for Responderd. 


workman's death. 

In view of the case reported in 61 Cal 
508,^ with which I respectfully agree, this 
appeal must succeed. It was held there by 
a Special Bench of three Judges that the 
word “institute” in S. 10 (l) does not refer 
to the proceedings before the Commissioner 
but only to the workman's claim for com¬ 
pensation against the employer. Sec. 10 of 
the Indian Act is based onS. 14, Workmen’s 
Compensation Act 1897, in England. The 
phraseology of S. 10 of the Indian Act is 
substantially the same as that of S. 14 of 
the English Act. The question which arises 
here was considered in (1900) A 0 366.^ 
It was held that the claim for compensa¬ 
tion occurring in S. 14 of the English Act 
means not the initiation of proceedings be¬ 
fore the tribunal by which the compensa¬ 
tion is to be assessed but a notice of s* 
claim for compensation sent to the work- 
man’s em ployer. In (1930) A C 599® at 

1. Abdul Karim v. Eastern Bengal Ry., (1934) 21 
A I R Cal 460=1934 Cr 0 613=149 I C 169 
=61 Cal 508=38 0 W N 613 (S B). 

2. Powell V. Main Colliery Go., (1900) A C 366= 

69 L J Q B 768=83 L T 85=49 W R 49=66 
J P 100=16 T L R 466. 

3. M’CaSerty v. MacAndrews and Go., (1930) A 0 
699=99 L J P C 145=1930 W O & I Rep 251 
=1930 S C L T 621=46 T L R 669=37 
LI L Rep 183, 
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page 627 Lord Thankerton observed that 
S. 14 of the English Aot did not limit the 
time within which the proceedings under 
the Act are to be brought but it laid down 
two conditions precedent to such proceed¬ 
ings in regard to notice of the accident as 
soon as practicable and a claim for compen. 
sation within six months. The proceedings 
before the Commissioner are dealt with 
under Chap. 3, Workmen’s Compensation 
Aot, 8 of 1923, whereas the matters relat¬ 
ing to workmen’s compensation are dealt 
with in Chap. 2. Sec. 10 which occurs in 
Chap. 2 cannot be interpreted as laying 
down a period of limitation in respect of 
proceedings for the recovery of compensa. 
tion before the Commissioner. All that 
S. 10 (1) says is that no proceedings for 
the recovery of compensation shall be 
maintainable before a Commissioner unless 
two conditions are satisfied : (l) that notice 
of accident has been given, and (2) claim 
for compensation with respect to such acci¬ 
dent has been instituted within six months. 
If the institution of the claim for compen¬ 
sation is a condition precedent to initiation 
of proceedings before the Commissioner, it 
is obvious that the expression ‘claim for 
compensation’ cannot mean the proceedings 
for the recovery of compensation. The pro¬ 
ceedings before the Commissioner are in 
reality for the settlement of any matter 
which could not be settled by the agree¬ 
ment of the claimant and the employer, as 
is clear from the wording of S, 19 and S. 22 
of the Act. This consideration also indi¬ 
cates that the words ‘claim for compen¬ 
sation used in Sec. 10 do not relate to 
proceedings before the Commissioner but to 
the claim lodged with the employer. The 
learned District Judge fell into an error 
when he dismissed the application on the 
ground of limitation. 


It is urged for the respondent that th< 
Oommissioner’s order is not appealable 
^ference is made to 16 N L J 63.* All tha 
W laid down there is that under S. 30 of tht 
Act no appeal lies unless a substantial ques 
tion of law involves. Since the claim hai 
^sallowed in full, the claimant ii 
entitled to appeal under S. 30 (l) U) and i 
teanimt be disputed that the appeal involve: 
la substantial question of law. The result i: 
that the appeal Buooeeds with costs* Th^ 
case will now go back to the Oommissione: 

Rahmaa and Co. v. Narayaa Fittei 
air Nag 272=1983 Ct 0 1004= 
146 I 0 402=16 N 1 j 3 68. 


(District Judge, Jubbulporo) for enquiry 
into merits. Pleader’s fees Ils. 15. 
N.S./li.K. Appeal allowed. 
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Vivian Bose J. 

Keshav Yeshtoant Koli — Appellant. 

V. 

Krishna Balaji Mahar and others — 

Respondents. 

Misc. Appeal No. 318 of 1937, Decided 
on 2l8t October 1938, from order of Addl. 
Disb. Judge, Daryapur, D/. 30th August 
1937. 

(a) Civil P. C. (1908), O. 20, R. 14 — Pre¬ 
emption—Suit for — Person exercising right of 
pre-emption must strictly comply with condi¬ 
tions imposed on him—Plaintiff failing to make 
payment within period fixed by Court — His 
right of pre-emption is lost — Mere fact that 
plaintiff files appeal and executes security bond 
does not extend time — Nor is there any ques¬ 
tion of adjustment between parties. 

The right of pre-emption is a very special right. 
It displaces ordinary legal rights and places res¬ 
trictions upon normal rights of conveyauce. Con¬ 
sequently, a person who wishes to avail himself of 
such a right must exercise the utmost vigilance 
and take care to see that he complies strictly with 
all the conditions imposed upon him. 0. 20, K. 14 
is very precise and means that the decree which is 
conditionally in plaiutiQ’s favour ceases to bo so 
the moment the due date passes without payment. 
After that it becomes a decree in the defeudaut’s 
favour. It is immaterial whether a second order 
dismissing the suit is necessary or not because 
under the mandatory provisions of 0. 20, R. 14, 
the words used being ‘‘shall be dismissed,” the 
plaintifi’s action is dead, the moment the day fixed 
passes. There is no difference between the expres¬ 
sions “shall be dismissed” and “shall stand dis¬ 
missed.” Both mean that the effect of the order is 
to dismiss the suit unless the pre-emptive price is 
paid within the specified time. The mere filing of 
an appeal does not have the effect of extending 
time. The stay order is automatically vacated the 
moment appeal is dismissed. The execution of the 
security bond and its terms cannot be construed 
as an adjustment or satisfaction of the decree or 
any part of it nor can execution of tha bond be 
regarded as tantamount to payment and therefore 
to satisfaction : A I R 1938 Cal 353; 18 All 223; 
AIR 1923 Nag 210; AIR 1925 Lah 380; 31 
Mad 28 and AIR 1927 Pat 3i5, Rel. on. 

[P 108 0 2; P 109 C 1; P 110 0 1, 2] 

(b) Decree—Variation of. 

A decree once passed cannot be varied by con¬ 
sent : AI R 1987 Cal 222, Rel. on. [P 109 C 2] 

(c) Appeal—Stay order — Stay order passed 
by Appellate Court is vacated the moment 
the appeal is dismissed. 

A stay order passed by an Appellate Court is 
automatically vacated the moment the appeal is 
dismissed and ceases to have effect from that date. 

[P 109 C U 

Dr. D. W. Kathalay — for Appellant. 

K. K. Gandhe — for Respondents. 
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Order. — This appeal arises out of an 
application under Sec. 144, Civill*. C., for 
possession of a field and for mesne profits. 
The decree-holder is the appellant. On 19th 
April 1934 he obtained a decree for pre¬ 
emption. The price fixed was Eupees 200. 
This was paid into Court less a sum of Es. 
40-10-0 awarded him for costs, and posses¬ 
sion was delivered on 4th May 1934. The 
judgment.debtor appealed from that decree 
and on 29th October 1934 the lower Appel¬ 
late Court allowed the appeal and increased 
the price of pre-emption by Es. 100. It 
granted three months time for payment and 
this period expired on 11th January 1935. 
In addition to this Es. 100, another item of 
Es. 83-14-0 was also included and so the 
total increased amount payable on the date 
fixed was Es. 183-14-0. The decree-holder 
did not deposit this further sum in Court 
as he contemplated an appeal to the High 
Court. Therefore, on 3rd November 1934, 
the judgment-debtor applied for restoration 
of the field to his possession on the ground 
that the decree-holder had no right to 
retain possession till he had paid the pre¬ 
emptive price in full. Soon after, the decree- 
holder filed his appeal to the High Court 
and there obtained an order for stay of 
execution on 20th December 1934. 

The question in this appeal is whether, 
and if so, how far, this order has the effect 
of extending the time fixed for payment in 
the decree of 29th October 1934. It will be 
observed that the order for stay does not 
extend the time fixed by the decree and 
that it has nothing to do with the decree 
except incidentally. It merely stays the 
proceedings arising out of the application 
for restoration to possession, that is to say, 
the restitution proceedings. It does not 
stay execution of the decree as such. In 
pursuance of this application for stay, the 
decree-holder furnished security on 11th 
January 1935, the last day fixed for pay¬ 
ment under the decree, and executed a 
surety bond on the same date. A transla¬ 
tion of this bond has been supplied by the 
learned counsel for the appellant-decree- 
holder and has been accepted by the other 
side. It is in these terms: 

I have therefore stood security and executed this 
security bond to the effect that if the decision in 
the appeal filed by the plaintiff is against him, I 
would pay the amount of Rs. 183-10.0 as settled 
by the Court with interest as stated above. I 
would pay whatever amount would be found due 
at the time when the Court would order me to pay 
the amount. ^ ^ 


A. I. B. 

The executant of the bond is one Shra- 
wan SOD of Ananda Koshti- It is contended 
that this bond, coupled with the order of 
the first Court, has the effect of extending 
time. It is urged that it contemplates the 
fixing of a fresh date for payment, and the 
learned counsel for the appellant-decree- 
holder argues that since this date has nob 
yet been fixed the time for payment has 
not yet accrued. Therefore the payment 
which he made on 12th November 193& 
was well within time. 

But before dealing with this, it is neces¬ 
sary to state that the appeal to the 
High Court was dismissed on 11th Septem¬ 
ber 1936 and that the price fixed under the 
decree which was confirmed was paid, as 
stated above, on 12th November 1936. 
Both the lower Courts hold that the price 
was not paid within the time fixed and so 
have ordered restoration of possession to 
the judgment.debtor in accordance with his 
application. The decree-holder appeals. The 
right of pre-emption is a very special right., 
It displaces ordinary legal rights and 
places restrictions upon normal rights of 
conveyance. Consequently, a person who 
wishes to avail himself of such a right must 
exercise the utmost vigilance and take care 
to see that he complies strictly with all the 
conditions imposed on him. O. 20,Eule 14, 
Civil P. C., is very precise. It states clearly 
that in cases of pre-emption the Court 
shall specify a day on or before which the 
purchase money shall be so paid” and it- 
then continues that "if the purchase money 
and the costs (if any) are not so paid, the 
suit shall be dismissed with costs.” This 
means that the decree which is conditionally 
in the plaintiff’s favour ceases to be so the 
moment the due date passes without pay¬ 
ment. After that it becomes a decree in the 
defendant’s favour. It is immaterial v^he- 
ther a second order dismissing the suit is 
necessary or not because under the manda¬ 
tory provisions of O. 20, E. 14, the words 
used being "shall be dismissed,” the plain¬ 
tiff’s action is dead the moment the day 
fixed passes. I agree with Lort-Williams J* 
in I L E (1938) 2 Cal 14^ at p. 20 that 
there b no difference between the expres¬ 
sions shall be dismissed” and "shall stand 
dismissed.” As he says: . ■ 

Both mean that the effect of the order is to dis*. 
miss the suit unless something be done within 
specified time. 

1. Gulraj Shroff v. Kaniram Suteka, (1938) 25 
A I R Cal 353=178 I 0 734=1 L R (1938) 2 
Cal 14=42 C W N 457. 


KEsn.4V V. Krishna (Vivian Bose JJ 
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The something in this case is payment of 
the pre-emptive price. 18 All 223^ at page 
226 ^hioh was a suit for pre-emption, and 
which was decided by three Judges, is to 
the same effect. This decision also holds 
that the mere filing of an appeal does not 
have the effect of extending time. The 
Judicial Commissioner’s Court at Nagpur 
takes the same view. In 19 N L R 8® Pri- 
deaux A. J. C. held that S. 148, Civil P. 0., 
does not apply to a pre-emption decree and 
so a Court has no power to extend time 
under that Section once the period fixed 
for payment has expired. The Lahore High 
Court takes the same view in 6 Lah 316.* 
The Madras and Patna High Courts also 
agree on more general grounds. Their cases 
were not of pre-emption but both agree 
that an appellate decree which merely con. 
firms the decree appealed from does not 
have the effect of extending the time fixed 
under the decree of the lower Court. These 
decisions are to be found in 31 Mad 28® and 
7 Pat 76.® There cannot therefore be much 
doubt about the correctness of the decision 
under appeal on general principles. 

But, it is argued, the application for stay 
and the proceedings which followed make 
all the difference. I find it impossible to 
agree. I have already pointed out that the 
application for stay did not apply directly 
to the decree under appeal. The prayer was 
to stay collateral proceedings for restitu- 
tion. It is true that this also meant that 
the decree.holder was not bound to pay the 
amount into Court till the decision of the 


appeal and that therefore it had the indirec 
effect of enlarging time in that sense. Bu 
that carried the matter no further than th 
date of the appellate decision. A stay orde 
pB automatically vacated the moment th 
appeal is dismissed and therefore it cease 
Ito have effect from that date. Consequently 
the protection afforded by the stay orde 
in this case, which did not alter the tim 
fiked by the decree or in any way profess ti 
totoh or alter the decree but merely pro 
vio6dt..a Ip ous penitentiae by reason of it 

Tewari, (1896) 18 A] 

o A W N 48. 

<1928) 10 A I R Nag 21 

A ^ N L R 8. 

4. Nazar Muhammad, (1926) 1 

® ^'»J8M==89 10 168=6 Lah 816=2 
,* ^ Xo8« 

Sundara Kone, (1908) 3 
^ «6=3 M L T 26. 

Mt&ammad Yakub, (1927) 1 

iSSfi W6=104 I 0 780=7 Pat 76= 

69Ti 


own weight which enured only so long as 
it was itself in being, came to an end the 
moment the order itself ceased to function. 

That is so on general principles. The 
force of the order spends itself the moment 
the appeal is dismissed unless the Court 

otherwise directs. O. 41, R. 5 states that: 

Au appeal shall nofc operate as a stay of proceed¬ 
ings under a decree or order appealed from except 
so far as the Appellate Court may order. 

All that the Appellate Court ordered 
here was that: “Execution will be stayed 
if the appellant furnishes security for the 
decretal amount.” 

It did nob fix any period for the duration 
of the stay and consequently the usual term, 
namely the duration of the appeal, was 
meant. If any doubt existed it was removed 
by the order which the lower Court made 
consequent on this order of the Additional 
Judicial Commissioner. It states that: 

According to the stay order he (the decree- 
holder) should furnish security for the balance . . 
from to-day till the decision of the second appeal. 

It was then urged that even if all these 
contentions failed it was nevertheless open 
to the parties to adjust the decree by 
mutual agreement and AIR 1938 Rang 
202^ and AIR 1937 Gal 222® were relied 
on. It was contended that the security bond 
contained the following clause 

I would pay whatever amount would be found 
due at the time when the Court.would order me to 
pay the amount; 

and that the judgment-debtor accepted this. 
Consequently, it was argued that he had 
agreed to an enlargement of time till a 
fresh date was fixed by the Court. I have 
no doubt that a decree may be adjusted 
or satisfied by the making of an agree¬ 
ment between the judgment-debtor and the 
decree-holder but I agree with Ameer AU J. 

in the Calcutta case cited above that 
a decree once passed is immutable subject of 
course to review or to any subsequent order or 
decree which my be passed on appeal and subject 
only.to one specific provision, O. 21, Rule 

II ( 2 ). 

The decree once passed cannot be varied 
by consent. There is, in my opinion, no 
question of adjustment here. Adjustment 
means satisfaction wholly or in part. The 
execution of the security bond was in no 
sense a satisfaction of the decree. It was 
only a fulfilment of the conditions on which 

7. Arunaohallam Chettyar v. V. M. R. P. Firm, 

(1988) 25 A I R Rang 202=175 I 0 496=1938 
R L R 385 (F B). 

8. Surput Singh v. Mahsraj Bahadur Singh, 

(1937) 24 A I R Oal 222=172 I C 282=42 
OWN 519. 




110 Nagpur 


Baliram V. TJttam Chand 


A. 1. R< 


alone stay had been granted. The order of 
the Court was, as explained above, that the 
proceedings were to be stayed during the 
pendency of the appeal. The parties to that 
order could not vary it by consent even if 
the execution of this bond and its accep¬ 
tance can bo construed to mean that. The 
Court alone could do so. But I am clear 
that the judgment-debtor consented to no 
such variation. The stay order was not 
passed with his consent. On the contrary, 
it was imposed upon him by the Court 
without even hearing him. He submitted to 
it, it is true, but by no stretch of imagina- 
tion can that be construed as consent to an 
agreement to which he was a party. Once 
the order was passed and submitted to, all 
that the judgment-debtor had to do was 
to stato whether the security offered was 
adequate. He had not to look to anything 
else, and it is important to note that all that 
tho judgment-debtor stated was that “the 
security is accepted,” not that he accepted 
the variation of the Court’s order which 
the surety (not even the decree-holder) by 
unilateral action attempted to insert in his 
bond. 

It is important to note that the security 
bond is executed not by the decree-holder 
but by the surety. Therefore such agree¬ 
ment as is contained there is an agreement 
between the surety and the judgment-debtor 
and not between tho decree-holder and 
the judgment-debtor. Consequently, by no 
stretch of reasoning can this bond and its 
terms be construed as an adjustment or 
satisfaction of the decree or any part of 
it. Of course, if the judgment-debtor had 
attempted to enforce that bond it would 
have been valueless until a fresh date had 
been fixed by the Court, but the judgment- 
debtor did not care about that. His real 
security was the property. It was that what 
he wanted and not the money. If the decree- 
holder did not choose to pay the money 
nothing would have pleased the judgment- 
debtor better and the last thing he would 
have wanted would have been the enforce¬ 
ment of this bond. In the circumstances it 
would be a travesty of the real facta to con. 
strue this as an adjustment and consequent 
satisfaction of the decree by consent It 
was then argued that the execution of this 
bond had the same effect as payment of 
the money and that if the decree-holder 
had been expected to pay the money as 
well withm the three months allowed by 
the decree then under appeal he would in 


reality have been paying twice over. I have 
already pointed out that the effect of the 
order was to enlarge the time for payment 
till the decision of the appeal. Therefore 
the decree-holder was neither expected to, 
nor compelled to, pay until that date. Also, 
in no case can the execution of the security 
bond be regarded as tantamount to payment 
and therefore to satisfaction. The difference 
is this, and it a very real difference. When 
the money is paid into Court and held in 
deposit there, the other side becomes entitled 
to it the moment the appeal is dismissed. 
But when there is merely a security bond 
he gets nothing on that date. He has, on 
the contrary, to institute proceedings to 
enforce his bond. Therefore in no sense can 
the execution of the bond be looked upon 
as tantamount to payment. The order of 
the lower Courts is right and the appeal is 
dismissed with costs. Counsel’s fee Es. 12. 

B.m./r.k. Appeal dismissed. 
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Niyogi J. 


Baliram Pamaji and others — 

Appellants. 



Uitam Chand Motilal Agarwal — 

Respondent. 

Misc. Appeal No. 166 of 1937, Decided 
on 8th December 1938, from order of First 
Addl. Dist. Judge, Akola, D/- 15th January 
1937. 


(a) Berar Land Revenue Code ( 1928 )» 
S. 112 (2) —Dismissal of suit under Sec. 112 (2) 
is decree and hence appealable. 

The dismissal of the suit under S. 112 (2), must 
he regarded as a decree within the meaning of that 
term as defined in S. 2 ^2). Civil P. C., and under 
S. 96. Civil P. 0., the plaintifi is entitled to fil» 
an appeal. [p m 0 2] 

(b) Second Appeal — Exercise of discretion 
by trial Court and Appellate Court High 
Court can see which discretion is proper. 

The discretion given to the trying Court is not 
one to be exercised arbitrarily but with due regard 
to the facts of the case and general prinoiplos of 
justice. High Court in second appeal has power to 
see which of the two Courts exercised discretion 
properly in accordance with the judicial principles* 

, . ^ [P 112 0 1] 

(c) Berar Land Revenue Code ( 1928 )f 
s. 112(1)—Expression “first hearing”—Meaning 
explained. 


a nrst Heating” ot a suib j 

s# 112 (1) means the hearing at which the Coo 
examines the pleadings of the parties with a vie 
to understand their contention and to frame issue 

^ »■ *4 I i? 1919 Cal 70 and J 

CW N 312, Bel. on, [P 112 0 ! 
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(d) Berar Land Ravanue Coda ( 1928 ), 
S. 112 (2)—‘Granting of time means granting 
it after lapse of Arst hearing. 

The granting of time by the Court contemplated 
in 6ub>s. (2) of S. 112 must be interpreted in the 
sense of granting time after the lapse of first hear¬ 
ing and not before it. [P 112 0 2} 


T, L, Sheode and M. B. Mahajan — 

for Apyellanis. 

A. L. Halwe — for Respo^ident. 


Order. — This is a defendants’ appeal 
from an order passed in Miscellaneous Ap¬ 
peal No. 92 of 1935 on 15th January 1937 
by the Eirst Additional District Judge, 
Akola. The respondent, Xlttarocband, insti- 
tuted his suit on 2nd April 1935 by pre- 
senting his plaint. On 10th April 1935, the 
plaint was admitted and ordered to be 
registered. Summonses to defendants for 
settlement of issues were also ordered and 


the plaintiff was called upon to file certified 
copies of the Record of Rights relating to 
fields in dispute within a fortnight. The 
suit was taken up on 2nd July 1935 not 
for the purpose of hearing parties but to 
see whether the summonses were served on 
the defendants or not. On that date the 
plaintiff not having produced the certified 
copies of the Record of Rights parchas he 
was asked to file them on or before 3rd 
September 1935. On that date all the de¬ 
fendants except defendant 38 were served 


and fresh summons was ordered to be 
served on him. Defendants 36 and 37 were 
minors but as the plaintiff did not apply 
for appointment of guardian ad litem for 
them he was asked to file one. On that day 
also the Court did not look into the case. 
The plaintiff failed to produce certified 
copies of the parchas but applied through 
his agent for extension of time to enable 
him to obtain the copies. An afibdavit veri¬ 
fying the material allegations made in that 
application to account for the inability of 
the plaintiff to carry out the Court’s order 
^as also filed with that application. The 
Oouib however dismissed the plaintiff’s suit 
to BO far as it was directed against certain 
fields under Sec. 112 (2), Berar Land Reve- 
nue 1928. The plaintiff preferred an 
ajpew Court of the First Additional 
District Akola, and that Court re- 

versed the^^ Court's order dismissing 

the suit and tl^g^pj^eal is directed against 
that order. , 

It is n^ed in tl^ >^8t instance that the 

original Court s ordanidismissiDg the snit 

Wder Sec. 112 (2), Berar Land Revenue 

force of a decree so as 


to entitle the respondent in this Court to 
appeal from it. In other words, it is said 
that the lower Appellate Court had no 
jurisdiction to entertain the appeal. The 
material words of sub-s. (2) of S. 112, Berar 
Land Revenue Code, 1928, are these, “and 
if such certified copy is not so produced 
the suit or application shall be dismissed.” 
Construing the words in their ordinary and 
natural sense there must be no doubt that 
the dismissal of the suit moans the termi¬ 
nation of the suit so far as that Court is 
concerned. That sub. section no doubt says 
further, 

but the dismispal thereof shall not of its own 
force preclude tbo presentation of a fresh plaint in 
respect of the same cause of action. 

But that is a different matter. The ques¬ 
tion is whether the dismissal of a suit 
under S. 112 (2) does not amount to a 
decree. Sub-s. (4) of Sec. 112 defines the 
word “suit” as a suit to which the provi¬ 
sions of the Code of Civil Procedure apply. 
Now, if the suit is a suit of this nature it 
must logically follow that the dismissal of 
the suit must be deemed to be a decree 
within the meaning of S. 2 (2), Civil P. C. 
It may be conceded that there is no adjudi¬ 
cation on matters in controversy but it 
cannot be denied that there is an adjudica¬ 
tion on the question whether or not the 
plaintiff had a sufficient cause for his failure 
to file the certified copies of the parchas 
along with his plaint or within the time 
allowed by the Court. It must therefore be 
regarded as a decree within the meaning of 
that term as defined in S. 2 (2), Civil P. G., 
and under S. 96 of the Code the plaintiff 
was entitled to file an appeal. 

It is urged that inasmuch as sub-s. (2) of 
S. 112 of the Berar Land Revenue Code 
permits the presentation of a fresh plaint 
the order dismissing the suit could not have 
the force of a decree so as to give the 
aggrieved party the right to file an appeal 
therefrom. The contention does not appear 
to be sound in view of the fact that if the 
rejection of the plaint is treated as a decree 
and is made appealable the rejection does 
not preclude the plaintiff from presenting 
a fresh claim in respect of the same cause 
of action : see O. 7, R. 13, Civil P. C. The 
plaintiff in such predicament has been given 
two remedies. If the statutory period of 
limitation prescribed for his suit has not 
expired he may file a fresh plaint; but if 
the period of limitation has expired the law 
leaves it open to him to file an appeal. In 
the result there is no difference between 
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the dismissal of the suit on the ground of 
limitation and dismissal of a suit under 
S. 112 (2) of the Berar Land Revenue Code. 
In either case the plaintiff’s right to pro¬ 
secute the suit is extinguished. It is but 
reasonable that the law should confer on 
him the right of appeal. It is true that 
there is no express provision in the Berar 
Land Revenue Code providing for an appeal 
but there was no need for any such pro¬ 
vision in view of the definition of “suit” 
given in S. 112 (4) of that enactment. The 
contention must therefore fail. 

On the merits of the case it is argued 
that the lower Appellate Court was wrong 
in interfering with the discretion exercised 
by the Court of first instance. The discre- 
bion given to the trying Court is not one to 
be exercised arbitrarily but with due regard 
to the facts of the case and general prin¬ 
ciples of iusbice. If the plaintiff was entitled 
'to appeal and the lower Appellate Court 
had jurisdiction to hear the appeal, it is 
futile to say that the lower Appellate Court 
should not have dissented from the view 
taken by the Court of first instance. On 
this view the discretion exercised by the 
lower Appellate Court is of a superior Court 
and is not open to question here. The 
argument would in effect be suicidal to the 
appellants themselves. This Court in second 
appeal has also power to see which of the 
two Courts exercised discretion properly in 
accordance with the judicial principles. 
After having heard the parties I feel no 
‘doubt that the lower Appellate Court was 
right. The affidavit filed by the plaintiff on 
3rd September 1935 contained an allega¬ 
tion that an application for certified copies 
had been made on 10th August 1935. If 
that was so, it would be a good ground for 
giving him some more time to file them. 

It is however urged that it was impera¬ 
tive on the plaintiff to file the certified 
copies within the time fixed by the Court 
and that the Court had no option but to 
dismiss the suit. I cannot endorse this con¬ 
tention. Sub-s. (1) of S. 112 of the Berar 
Land Revenue Code directs that a certified 
copy should be filed on or before the date 
of the first hearing. Now the expression 

first hearing” of a suit does not mean the 

1 j * n ourt goes into the 

pleadings in order to understand the con¬ 
tention of the parties. 0. 10, R. 1 says 
that at the first hearing of the suit the 
Court should ascertain from the plaintiff’s 
pleader whether he admits or denies such 


A. I. B. 

allegations of facts as are made in the 
plaint or written statement. 0. 13, R. 1 
says that the parties or their pleaders shall 
produce, at the first hearing of the suit, all 
documentary evidence of every description. 
Terms of these provisions of the Civil Pro¬ 
cedure Code manifestly suggest that the 
first hearing is the hearing at which the 
Court examines the pleadings of the parties 
with a view to understand their contention 
and to frame issues. This is also clear from 
the terms of R. 1 of 0. 15, Civil P. 0. The 
view that I take is fortified by a number 
of judicial decisions of which I may men¬ 
tion AIR 1926 Mad 347,^ 60 I 0 296^ 
and 12 C \V N 312.^ 

On 3rd September 1935 the original 
Court was nob looking into the case to 
examine their contentions with a view to 
formulate the issues and it could not there¬ 
fore be regarded as the first hearing. If the 
law allows the plaintiff to file certified 
copies at any time before the first hearing 
that right could not be taken away or 
impaired by any act of the Court. In fact 
on that day the case was nob ripe for hear¬ 
ing inasmuch as one of the defendants was 
not served and no guardian ad litem was 
appointed for other two defendants. The 
granting of time by the Court contemplated 
in sub-5. (2) of S. 112 of the Berar Land 
Revenue Code must be interpreted in the 
sense of granting time after the lapse of 
first hearing and not before it. The plain¬ 
tiff had thus time enough under sub-s. (l) 
of S. 112 to file certified copies. The appel¬ 
lants’ contention that he should have filed 
certified copies before the date appointed 
for the return of process is unsound for the 
reason that it has reference not to the word 
‘‘plaintiff” or "suit” but to the words 
applicant” and "application.” In case of 
suits there is no date fixed for return of 
process but a date fixed under 0. 5, Rr- 1 
and 5 for settlement of issues and the 
process issued in the present suit itself was 
in this form. The appeal is dismissed with 
costs. Counsel’s fees Rs. 15. 

d.s./e.k. Appeal dismissed. 
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<on 18th October 1938, from appellate 
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Limitation Act (1908), Art. 85 —Mutual, 9 pen 
-and current account—Nature explained. 

Mutual accounts are such as consist of recipro-* 
oity of dealings between the parties and do not 
•embrace those having items on one side only, 
though made up of debts and credits. The absence 
-of a shifting balance is not fatal to the conception 
■of mutuality. The phrase “reciprocal demands" in 
Art. 85 does not import that either party has made 
an actual demand in fact. But the dealings must be 
-of such a nature that they might lead to reciprocal 
demands. Once amutual, open and current account 
is started and there are reciprocal demands^ that 
account continues to be mutual so long as the 
■account remains open and current. If the account 
is closed then that account is finished and turned 
into a settled account. Also if the account ceases 
to be current then from that moment any other 
account between the parties would have to depend 
for its nature on its own qualities and not on the 
qualities of the old account. The fact that after a 
certain date the account was one sided cannot turn 
mutual, open and current account into a non- 
miutual open and current account. The mutuality 
-results from the reciprocal claims which can spring 
-out of the transactions which once made the 
.account mutual : Case law discussed. [P 114 C 2; 

P 115 C 1; P 117 0 1, 2] 

M. B. Kinkhede, R. N. Padhye and A. K. 

Kulkarni — for Appellants. 

M. E. Bobde and J. Sen — 

for Respondent, 

Judgment. — This appeal raises inter 
«liaa question under Article 65, Limitation 
Act, The term “mutual,” in relation to 
accounts, is found in at .least four different 
-collocations : (l) The mutual apcourtts of 
'merchants and traders, (2) thq mutual 
accounts which gave jurisdiction.,tQ. the 
■^han^ry Division before the Judi^ture 
Aet, (3) the mutual dealings y^hiw^give 
Wtaiu rights under the, BankruptbyjJaw 
English Bankruptcy Act, 1914, 
(4) the mutual, open and current 
Taferred to in Art. 85, Limitation 
Act. The &Bt kind of mutual account was 
made a ©ase ip the Statute of Limi- 

mtions as the Chancellor (the Earl of 
Uardwicke; in 28 E R 256^ at 

Oftfa 266 : - . 

it was to prevent ^y^^jg,‘iihe acqqunt between 

Llddel, (ITftiya Ves iScn 400 = 28 

.1 . 
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merchants, where it was a running account, when 
perhaps part might have begun long before and 
the account never settled, and perhaps there might 
have been dealings and transactions within the 
time of the statute. 

This provision of the Statute of Limita¬ 
tions was brought into India in a modified 
form and was operative here long after it 
had been repealed in England. In origin it 
was clearly the law merchant as it applied 
only to merchants and traders, i. e., mer¬ 
chants to whom the Lex Mercatoria ap. 
plied. In India however it was applied to 
a much wider class. It is found, in its Indian 
form, in Sec. 8 of Act 14 of 1859 which 
relates to 

suits for balances of accounts current between 
merchants and traders who have had mutual 
dealings. 

That Section was considered by the 
Privy Council in 1 I A 346^ at pp. 357-360 
and was applied to a case where A, B, G 
(holders of forest permits) received advances 
from X, Y, Z (merchants) and to assure 
the sum due (Rs. 44,000) and any future 
advances, A^ B^ C appointed X, Y, Z their 
sole agents with right to receive timber 
and realize, charge commission and broke¬ 
rage and account. Cl. 9 of the basic contract 
provided inter alia that 

upon an adjustment of accounts .... A, B, C 
agree to pay .... such balances as may be found 
due. 

Their Lordships observed (page 359) : 

They are of opinion that the account was ond 
continuous account between principal and agent, 
with debits and credits on each side of it, and that 
the contract was to pay the balance of that account 
when it should be struck : and that the case there¬ 
fore falls within S. 8 of Act 14 of 1859, there being 
several items which bring the mutual dealings 
down to March or May 1868. 

The suit was commenced on 28th Febru¬ 
ary 1871. It was held the statute was no 
bar. There the agreement was dated May 
1867 and the Rs. 44,000 had already been 
advanced. The entries since the close of 

1867 were (with one exception) entries of 
payments which Xy Y, Z were bound to 
make without recourse to A, B, G. The 
Recorder of Rangoon {see at p. 353) accord, 
ingly held that they did not keep the 
account open as against the defendants. 
The one exception was Rs. 7658 nett pro¬ 
ceeds of sale of timber sold on 17th February 

1868 more than 3 years before the suit. 
That entry was made in March 1868. 
The Privy Council however reversed that 
judgment. 

2 , Watson v. Aga Mahedee Sberazee, (1873-74) 1 
I A 346=3 Sat 384 (P C). 
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Examples of cases relating to Clas3(2)which 
have often been relied on in Indian decisions 
are (1854) 52 E R 225^ at p. 227 and (1852) 
68 E E 596,the former case following the 
latter. If these cases are compared with the 
privy Council decision above cited it will be 
seen that the kind of account which falls 
within the first and the second class need 
not be the same. What the Courts were 
there considering was whether the account 
was of such a nature as made it proper to 
take the account on the chancery instead 
of on the Common law side, a kind of dis¬ 
pute that does not now arise owing to the 
provisions of the Judicature Act. The ques¬ 
tion turned on whether rights of set-off 
(that is equitable, not necessarily legal, set- 
off) were involved. Class (3) has a very 
wide application and is of great importance 
especially in the law of banking. It is con¬ 
sidered by Mr. Hart in his work on Bank¬ 
ing (Edn. 4) at p. 305. It is based on set-off 
as, indeed, are Classes (l) and (2), but the 
set-off here allowed is wider than in case 
(2) and probably equal to that in case (l): 
see (1895) 2 Q B 618.® Class (4) brings us to 
the main point in issue. We have merely 
mentioned the above because it is desirable 
to bear in mind that all cases concerned 
with “mutual dealing” or “mutual ac¬ 
counts” are not necessarily safe guides 
when considering what constitutes Class (4), 


Article 85 provides as follows : 


For the balance due 

on a mutual, open Three 
and current ac- years, 
count where there 
have been recipro¬ 
cal demands be* 
tween the parties. 


The close of the year 
in which the last 
item admitted or 
proved is entered 
in the account, 
such year to be 
computed as in 
the account. 


What amounts to a settled account has 
been considered by the Privy Council in 
56 All 376® where a number of Indian 
oases were disapproved. That case is con¬ 
cerned with Art. 64 but the reasoning 
makes the case applicable not only to the 
question what constitutes a settled account 
but also to this question. There, Lord 
Wright observes at p. 388 : 

.can in law be a settlement of 


3. Padwick v. Hurst, (1854) 23 L J Ch 657= 
Jur 763=18 Beav 576=52 E R 225 

^l^illlps. (1862) 9 Hare* 471 = 

£ R 696, 

5. Palmer V. Day and sons, (1895) 2 Q B 618= 

3^86^ ^ 623=44 W R 14=2 M; 

6. Bishun Chand v. Girdhari Lai, (1934) 

ti?73 (Pcf^ ° 


account as between banker and customer .... * 
but in such cases the dealings are purely financial 
on each side and consist of money credits and 
debits, in the course of which one side may never 

be able to sue the other.because he is 

always in debt to the other, though, if sued for . 
the whole debt, he could avail himself of pay¬ 
ments he has made in partial reduction of the debt 
on running account, though merely by way of set¬ 
off or counter-claim. 

Again, quoting Baron Alderson, at page 
386 : 

Here the striking of a balance between the par¬ 
ties is evidence of an agreement that the items of 
the defendant’s account should be set off against 
the earlier items of the plaintiffs, leaving the case 
unaffected either by the statute of limitations or 
the set-off. 

Lord Wright adds: 

This rule does not depend on the character or 
the origin of the debits or credits on either side 
as, for instance, whether on the one side the con¬ 
sideration for the items is work and labour and on 

the other, goods supplied.(page 387)._ Nor 

can it be material, as it seems, in determining 
whether there can be an account stated, whether 
the balance of indebtedness is throughout, as it 
must be at the end, in favour of one side. Equally 
it seems irrelevant whether the debt in favour of 
the final creditor was created at the outset by one 

large payment or consisted of several sums. 

nor can it matter, in this connexion, whether the 
only payments made on the other side were simply 
payments in reduction of such indebtedness or 
. were payments made in respect of other dealings. 

It is true that we find a difference when 
we come to mutual accounts attracting 
Art. 85. It is not enough to have A indebt¬ 
ed to B, with the result that B’s hooka 
show debits against A, and to have A pay¬ 
ing off part with the result that B's books 
show credits in favour of A. That creates 
a right of set-off, for, were A sued for the 
whole, he could, by way of defence, set off 
his payments. But such an account, even 
if it could be treated as mutual (and there 
are many decisions to the contrary) would 
not involve the conception of reciprocal 
demands. But though there are no reci¬ 
procal demands there can be disputes as to 
the amount owing and if A says to B 
I agree that I owe X rupees,” and if B says 
to .4, I agree you do not owe more than 
X rupees,” each is fixing himself with a 
liability that supports the settled account. 
That agreement founds a new cause of 
action and from that moment B can sue A 
for X rupees and Art. 64 begins to operate- 
That, as we understand it, is what 56 AH 
376® decides. But granted that an account 
13 once a mutual, open and current account 
and that there can be reciprocal demands 
when does it cease to be mutual ? "We con¬ 
sider, despite Mookerjee J.’s observations iw 
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6 0 li J 158^ afe p. 161 that it so continues 
BO long as the account remains open and 
current. Any other conclusion would pro. 
■vide a trap for the creditor. He would not 
know when to sue. He would be unable to 
decide when the quality of mutuality had 
ceased to exist. On the other hand if the 
account is closed then that account is 
finished and turned into a settled account 
or as the case may be. Also if the account 
ceases to be current, clearly from that 
moment, any other account between the 
parties would have to depend for its nature 
on its own qualities not on the qualities 
of the old account. The fact that after a 
certain date the account was one sided 
cannot, in our opinion, turn a mutual, 
open and current account into a non. 
mutual, open and current account. The 
mutuality results from the reciprocal claims 
which can spring out of the transactions 
which once made the account mutual. To 
make unilateral dealings, thereafter, alter 
the nature of the account would be to des¬ 
troy the very protection which the statute 
gives, and which the old statute gave to 
persons who are doing business with one 
another on terms that each shall recover, 
not item by item from the other, but only 
the balance due after counting all items of 
debit and credit. Here it is said by the 
respondent that those transactions were 
not conducted on any such basis. This, it 
is urged, is not a case where A owes B items 
M N O and B owes A items P Q R leaving 
a balance B due to B from A. This is a 
case where A borrows from B, where A 
deposits money with B on terms that B is 
not to use that money, or any part of it, to 
pay himself what A owes him and accord, 
ingly if B sued Ay A could not set off that 
sum. Thus, this is a case like (1902) 1 Ir R 
430® (though, it is true, that case was not 
referred to in argument). There is thus, it 
la urged, no element of mutuality. In order 
to see whether this is so it is desirable to 
examine somewhat closely the facts. 

heve available only the accounts of 
the plaintiff’s father with whom the defen. 
dant, (a pleader’s clerk who does, according 
to his own evidence, petty moneylending), 
commenced to do business in 1921 or 1922 
and continued to do business until 1933. 
^ere is some dispute what the nature of 
the busmesa was. For the plaintiff it is 

Singh, (1907) 6 

w JU J 108« 

B, luTB Johnson & Oo, Ltd., (1902) X It R 489. 
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said it consisted of loans by one to the 
other, alternatively of loans by plaintiff’s 
father to defendant and of deposits by defen¬ 
dant with plaintiff’s father who was not 
only a money-lender but also a banker and 
payments to defendant’s order by plain¬ 
tiff's father out of such deposits. For the 
defendant it is said that the plaintiff's 
father lent money to the defendant, that 
the defendant deposited money with the 
plaintiff's father for a specific purpose, viz. 
to keep and return as required by defen¬ 
dant for the building of defendant’s house. 
It is further urged that this is not a case 
of an account starting in 1921 or 1922 and 
continuing mutual, opeu and current until 
1933 because on two occasions the account 
was settled and it is therefore said even if 
mutual at one time it ceased to be mutual 
after it was settled. On the other hand, for 
the plaintiff-appellant, it is urged that the 
accounts were never settled so as to be clos¬ 
ed; what happened was that on two occa¬ 
sions the parties met and agreed the balance 
and that balance was then carried forward 
as an item in the old account there being a 
balancing credit. According to the defen¬ 
dant’s evidence he commenced depositing 
money with the plaintiff’s father, who was 
a banker, in 1921 when he deposited Rupees 
200 “on the understanding that I would take 
hack the money for preparing ornaments 
for my son’s marriage.” This presumably 
belongs to the old account referred to at 
the beginning of Ex. P-6 though it is diffi- 
cult to follow this as witness goes on to 
say : “I withdrew the amount for the said 
purpose.” His son’s marriage occurred, 
according to the defendant, in 1922-23 but 
we cannot find in Ex. P.6 any withdraw¬ 
ing of Rs. 200 for that or any purpose. The 
deposit is apparently reflected in sheet 4 
(paper-book, page 178). In 1923-24 accord¬ 
ing to the defendant he borrowed from 
plaintiff’s father Rs. 700 partly to lend to 
a third party, partly to pay for a field. 

In 1923-24 again, according to the defen¬ 
dant, be deposited Rs. 1500 “for repairs 
of my house.” We find this (p. 186, paper, 
book) as a credit. No special purpose is 
noted and it appears simply as a credit in the 
books. The repairs appear to have failed in 
their object for the house fell down accord¬ 
ing to the defendant and he then deposited 
"about Rs. 2000 with him in small sums 
from time to time for the purpose of erect¬ 
ing a house.” Thera is no dispute that ha 
deposited in 1924 substantial sums. They 
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are reflected in the plaintiff 3 father 3 
accounts. They are not shown as made for 
any particular purpose. During the same 
period there were loans being made by 
plaintiff’s father to defendant, and on 6th 
February 1925 the two appear to have 
agreed how the account stood and a so- 
called “ticket-ruju," which we understand 
to mean acknowledgment of liability, Ex. 
P.7, came into existence. The relevant part 
of that is 

Rs. 2500, Rs. 500 found due this day on making 
all the previous accounts and Rs. 2000 taken in 
cash to be paid (to X), total Rs. 2500, and the 
amount is admitted to be paid. 

The last word “paid” admittedly should 
be "due.” Later a further Es. 4000 and 
Rs. 3000 were deposited by defendant on 
16th April 1925 and 10th June 1925 res- 
pectively and further loans were taken. 
After the deposit, dated 10th June 1925, 
the credit entries are nob very important, 
but between 7th November 1926 and 18th 
October 1926 Rs. 1771 are credited. It is 
not necessary to trace all these items, two, 
125 (1st February 1926) and 125 (7th 
March 1926) are entered in the books as 
“in cash through self.” Another 625 (5th 
April 1926) is shown as “paid and credited 
this day.” They would appear all to be 
credits of payments. On 26th January 1928 
a thing now called a “ticket babi” which 
we also understand to be an acknowledg¬ 
ment of liability came into existence (Ex. 
P-7, sheet 2). As a consequence we find a 
debit entry in the following form : 

Rs. 2757 debited on making account of the pre- 
vious ticket ruju, dated 6th February 1925, as well 
as of the current account two thousand seven 
hundred and fifty seven rupees are found due and 
the amount is admitted to be paid. 


Again the last word should be “due.” 
On sheet No. 26 (paper-book 223) yve find 
the following in the accounts for 1926.27 : 

Es. 2500 of khata ruju 6th February 
1925. Besides this account of interest on 
other amounts also is to be taken separ¬ 
ately.” Then we find a balance of Es. 2345 
due as on 9fch October 1927 which grows to 
Es. 2757 by 1918. That sum (Rs. 2757) 
includes Rs. 445-8.0 in respect of interest 
on the Rs. 2500 and Rs. 11-8-0 interest on 
the current account. Thus, we have a 
separation, so far as interest is concerned 
between the current account and the item 
of Rs. 2500. Then we have the second 

.^^ove-mentioned resulting in 

100 ^ 0 X 7 °^ 26th Janu- 

r u 232 of the paper- 

book (sheet No. 31) we find under date 27th 
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September 1929 a balance of Rs. 2777-7-6 
made up of Rs. 2757 (ruju) further borrow¬ 
ings of Rs. 20-7-6. There are other items, 
a new loan and repayments which balance. 
It is very difficult to find what interest, if 
any, was charged on either the Rs. 2757 or 
the further borrowings. The year 1929-30 
starts with the balance of Rs. 2777-7-6. 
There is a credit of Rs. 1515, Rs. 3-8-0 and 
Rs. 75, in all Rs. 1593-8-0. Of these {see 
p. 238) Rs. 1600 represent a payment made 
on account of the so-called khata ruju by 
the defendant in cash. Rs. 15 represent a 
credit on account of interest but is balanced 
by an entry of Rs. 18-8-0 (Rs. 15 +^3-8-0) 
on account of interest on Rs. 1500 out of 
which Rs. 3-8-0 are still to be recovered.” 
That Es. 3-8-0 is then credited. Es. 75 
seems to have been paid in cash. The year 
1930-31 starts with a balance of Rupees 
2781-7-6 made up of Rs. 2757 + 20 borrowed 
“two or three years back.” Es. 0-7-6 
“borrowed last year” and Rs. 4 “borrowed 
current year.” Interest, though mentioned 
{see p. 240) does not appear to be counted 
in on 23rd February 1931, Es. 15 and on 
Ist March 1931, Rs. 2 are advanced in 
cash, the first for a criminal case, the 
second to buy wood. On 22nd March 1931 
Rs. 25 and Rs. 15 are advanced for wood 
and to buy a bicycle {see pp. 240-241). The 
result is Rs. 2838-7-6. This is summarized 
in the accounts (p. 241) as made up as 
follows : “Ruju Rs. 2757 + Rs. 20 loan + Es. 
0-7-6 loan and Rs. 4 loan + Rs. 57 loans.” 

Thus, the year 1931-32 (p. 242) starts 
with a debit balance of Rs. 2838-7-6 made 
up as above. There are small repayments 
in cash, cloth, or a stamp amounting to 
Es. 13-4-0 and some small debit items, the 
plaintiff's father having apparently made 
some small payments on behalf of defen¬ 
dant, e. g. Rs, 8-11-0 to an astrologer and 
Es. 2 for inspecting records. The net result 
was a debit of Es. 2860-3-6 and a credit 
of Rs. 13-4-0 leaving a balance of Rupees 
2846-15.6. The last year, 1932-33, starts 
with a balance of Es. 2846-15-6. There are 
two credits of Rs. 2 and Rs. 10 and two 
debits of As, 4 and Es. 10. The Rs. 2 credit 
IS on account of statement and vakalat- 
nama in the case of Dhanalal Bharud” 
which looks as though defendant did a 
service for plaintiff’s father worth Es. 3 
and was accordingly credited with that 
sum. The Es. 10 credit represents a cash 
repayment. The debits appear to be pay¬ 
ments made on defendant’s behalf. It will 
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thus be seen that after the aoknovrledg. 
ment of liability for Rs. 2757 and indeed 
after the aoknowledgment of liability for 
Rs. 2500 there was no question of recipro^ 
cal demands. Before, there were reciprocal 
demands, for we do not find it established 
that the deposits were for any specific pur¬ 
pose known to, and binding upon the plain, 
tiff’s father. The position up to the time 
of the first acknowledgment was substan¬ 
tially that of banker and customer, the 
customer usually, but not always, having 
overdrawn. Was that position (which we 
conceive involves a mutual, open and cur¬ 
rent account) altered by the acknowledg¬ 
ment ? The learned Judge in para. 33 (4) 
of his judgment observes as follows : 

(4) But once the balance of a mutual, open and 
current account has been clearly ascertained and 
acknowledged then it will be a question of fact 
and law in a particular case whether on a view of 
the subsequent transactions and on taking into 
consideration the intentions of the parties as they 
stood at the time of the ascertainment, the subse* 
quent account is in fact and law either a continuance 
of a mutual, open and current account or a fresh 
mutual, open and current account or nothing but 
an account showing repayments towards an ascer- 
tained balance and further advances. 


We take it to be clear, on the authori¬ 
ties 4!here was here at one time a mutual, 
open and current account. The meaning of 
that term was examined at length in 6 
C L J 158.^ The following observation 
therein was relied on in 50 All 645® at p. 650; 

Mutual accounts are such as consist of recipro' 
city of dealings between the parties and do not 
embrace those having items on one side only, 
though made up of debits and credits. 

That definition is refiected in numerous 
judgments as is the observation that the 
absence of a shifting balance is not fatal to 
the conception of mutuality : see 44 P R 
1886,^® 16 Lah 652'^ at page 661, 7 Pat 
238,^® - AIR 1923 Nag 108,^® 47 Bom 
128,^* 58 Cal 649^® at p. 667, A I R 1924 


9, Ban Dayal v. Fiari Lal, (1928) 15 A I R A1 
286=108 I 0 694=60 All 645=26 A L J 363 

10. Bewa Bam v. Mohan Singh, (1886) 44 P I 

1886. 

11. Punjab United Bank, Ltd. v. Muhamma< 
Huttain, (1934) 21 A I R Lah 858 = 152 I ( 
M6**16 Lah 662=36 P L R 325. 

"®™’***1 Mufehnradas Firm v. Hira La 

?J«^oJjand Roy, (1928) 16 A I R Pat 221 = 
107 I 0 688=7 Pat 238. 

18. Pandurai^ v. Kallndas, (1923) 10 A I R Na 
108=65 I 0 881. 

14. Batappa v. Amiappa, (1928) 10 A I R Bom 8 

= 761 ail6 = 47 Bom 128 = 24 Bom L 1 
1284. 

15. a?ee Financing Syndicate, Ltd. v. Ohandraka 
mal, (1981) 18 A I R Oal 869=133 1 0 801= 
68 Oal 049=62 0 L J 814=84 OWN 1176. 


Pat 107;® and 23 Bom L B 540.^’ The 
phrase “reciprocal demands” in Art. 85 
does not import that either party has made 
an actual demand in fact : 58 Oal 649,^® 
47 Bom 128^‘ and A I B 1924 Pat 107.^® 
But the dealings must be of such a nature 
that they might lead to reciprocal demands : 
68 Cal 649*^ and 20 N L B 20.*® Viewed 
as an account stretching from 1921-33 we 
have no doubt that this was a mutual, 
open and current account. The mutuality 
was quite as obvious as in 11 A where 
the balance was always heavily against one 
side. The real question is : Are we here 
concerned with one account or with an 
account which was closed and replaced by 
another account which in 1933 was open 
but which was not mutual ? If the ruju or 
acknowledgment of 1928 or of 1925 closed 
the old account then the old account ceased 
to be a mutual, open and current account. 
The quality of mutuality it could never 
lose, in our opinion, but it could cease to 
be open, and it could cease to be current. 
With the end of either of those characteri¬ 
stics would end the applicability of Art. 85. 

In the case reported in 62 I 0 898*® a 
Bench of the Lahore High Court upheld in 
a Letters Patent Appeal the judgment of 
Scotb-Smith J. The facts were that defen. 
dants borrowed from plaintiffs a sum of 
money between November 1912 and May 
1913 and paid back a substantial amount 
by October 1913 when (according to the 
judgment) the account was closed” and 
the defendants agreed to pay interest on 
that balance. Later, there was a payment 
and interest was debited. Side by side with 
this, the defendants were dealing with the 
plaintiffs by sending to them grain for sale 
on commission. It was urged that the strik¬ 
ing of the balance evidenced a new contract. 
It was held that it did not, 23 All 502 
being followed. That case decided that a 
mere acknowledgment signed by a debtor 
in the account book of his creditor showing 
a balance standing against the debtor on 
an account, which is not a mutual account, 
is neither an account stated nor evidence 


16. Fvzabad Bank, Ltd. v. Ramdayal, (1924) 11 
air Pat 107=74 I C 831=4 P L T 571. 

17 Madhav Motitam v. Jairam Sakharam, (1921) 
8 A I R Bom 451=63 I 0 950=23 Bom L R 

640. 

18. Goculdas v. Radhakishan, (1933) 20 A I R 
Nag 50=142 I 0 123=29 N L R 20. 

19 Ratan Ohand-Jawala Bas v. Asa Singh-Bogha 
Singh, (1922) 9 A I R Lah 188=62 I 0 898. 
20. Ganga Prasad v. Ram Dayal, (1901) 23 All 
602=1901 AWN 150. 
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of a new contract which can [be the basis 
of a suit. This case, 23 All 502,was not 
cited by counsel (or the appellant although 
62 I G 898^® was. Naturally 23 All 502,^® 
cannot now be relied upon having been 
overruled by the Privy Council in 56 All 
376.® "With it goes 62 I C 898^® and cases 
of a like nature. In our opinion, it follows 
that the settlement of account closed the 
old account and after it a new on© started. 
That new one was not mutual. 

It follows therefore that on this branch 
of the case we arrive at the same conclu¬ 
sion as the learned lower Appellate Judge 
though for somewhat different reasons. It 
is next said that S. 19, Limitation Act, can 
be prayed in aid there being here an 
acknowledgment in writing. The acknow¬ 
ledgment in question is Ex. P-3, a ** list of 
reliance” a local term meaning a list filed 
in a suit of the documents which the party 
relies on. The suit in question was a main¬ 
tenance suit against this defendant by a 
widow. He was trying to avoid or reduce 
liability by showing poverty. The list of 

reliance contains the following papers: 

(i) All the account books and “ticket-ruju’ ’ from 
1909 to this day (24th July 1930) of the shop (of 
plaintiS's father) relating to the defendant’s 
money-lending. 

It is sought to read that with Ex. P.2 
which is his written statement in that suit 
and which says he is indebted. The date of 
that is 16th July 1930. This plaint is dated 
24th July 1933. The acknowledgment must 
be within three years. It is to be noticed 
that not only is the entry in the list of 
reliance not an acknowledgment (which as 
the Privy Council pointed out in 2 N L R 
130"^ is not in this collocation a word of 
art) but it is not addressed to anybody 
juristically connected with the plaintiff. 
The plaintiff^^ there unlike the plaintiff in 
2 N L E 130"^ had nothing to do with the 
plaintiff here. Secondly the above excerpt 
can only be turned into an acknowledg¬ 
ment by linking it to something else. That 
something else is out of time. We are 
clearly of opinion that S. 19, Limitation 
Act, has no application. 

A third point was raised founded on soma 
remarks in 42 Cal 1043=^ in turn purport, 
mg to be based on (1856) 18 C B 32523 at 


21 . JIamram v. Seth Rupchand (1906) 2 N 
130=33 I A 165=33 Cal 1047 (P C) ^ 

I^R r ^‘“'‘bandhu Saha,' (1< 

OQ ^ ^ Cal 1043=19 0 W 1 

23. Wordsworth, (1856) 18 C B 32 


p. 333. That case seems to have been much 
misunderstood : seeRustomji’sLawof Limi- 
tion, Edn. 5, page 719, where what was 
decided in that case is misstated. What 
was decided related to costs. The conclu¬ 
sion was arrived at as a matter of conve¬ 
nience (see at p. 335) and depended on the 
construction of the phrase “cause of action” 
in a particular English statute relating to 
County Court jurisdiction. We do not con¬ 
sider there is anything in this point. In 
the result the appeal fails and is dismissed 
with costs. 

N.S./r.k. Appeal dismissed^ 
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Nitogi J. 

Ganga Prasad Laljee and another — 
J udgment-dehiors —Appellants. 

V. 

Patan Chand Moorat Lai and another 
— Decree.holders — Respondents. 

Misc. Appeal No. 219 of 1937, Decided 
on 28th November 1938, from order of 
Addl. Dist. Judge, Jubbulpore, D/- 29th 
January 1937. 

(a) Charge — Creation of — Requirement — 
Decree providing payment by instalment and 
directing defendant not to alienate property 
till satisfaction of decree—Decree held created 
charge on property. 

No particular form of words is necessary for the 
creation of a charge. It is sufficient to indicate the 
property that is set apart as a security for the pay- 
ment of the debt. The creditor, has in such a case 
a right to look to the property for satisfaction of 
his debts but does not acquire any interest in the 
property as he would in the case of a mortgage t 
32 Bom 386 ; AI B 1931 All 62 and AI B 19H 
All 187, Bel. on. [P 119 0 2] 

Where a decree provided for the payment of the 
decretal amount in certain instalments and fur¬ 
ther directed that the defendant should not alie¬ 
nate certain property belonging to him till the 
satisfaction of the decree 

Held that the decree created a charge on the 
defendant's property as the prohibitory order 
against defendant amounted to an injunction ot 
at^chment: 25 Cal 179 (P C) and A I B 19U 

537 andAlB 1922 Pat 
329, Bef. (;p ng 0 1, 2] 

(b) pvil P. C. (1908), Sec. 7 — Small Cause 
'-ourlhas no power to create charge on immov¬ 
able property. 

Small Cause Court has no power to declare a 
charge on immovable property and if it creates 
one, then the decree in so far as it seeks to create 
a charge must be regarded as void and inopeta- 

® ^ ^ ^54, Dissent.; AIB 1917 

^ag 55 and A I B 1925 Cal 1, Bef. [P 120 01] 

W. B. Bendharkar — for Appellants* 

E. S. Dabir — for Eespondents, 
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Judgment* —This is a judgment-debtors' 
appeal from the order passed by the Addi. 
tional District Judge, Jubbulpore, on 29th 
January 1937 in Miscellaneous Appeal 
No, 5 of 1936. The respondents sued the 
appellants in the Court of Small Causes, 
Jubbulpore, to recover Rs. 600. They com¬ 
promised their dispute whereby the respon¬ 
dents agreed to receive Rs. 400 and costs 
which were made payable in five instal¬ 
ments on condition that the appellants did 
not alienate some specified Malik Makbuza 
fields. In accordance with this agreement 
the Court passed a decree in these terms : 


Rs. 400 and Rs. 59*6-0 as costs on defendants 
payable by five annual instalments of Rs. 92 . . . 
the defendants shall not alienate their Malik 
Makbuza fields Nos. 648, 649, 650, 671 and 686 of 
mouza Fatan till satisfaction of this decree. In 
default or on failure to pay any instalment whole 
sum shall be payable at once. 

The decree-holders had the decree trans¬ 
ferred to the Court of the Subordinate 
Judge, Second Class, Jubbulpore, and got 
the fields attached. The appellants applied 
to the Debt Conciliation Board for Settle, 
ment of their debts including the judgment- 
debt under consideration. As the respondents 
'did not accept a fair offer of settlement, 
the Debt Conciliation Board granted a cer¬ 
tificate under Sec. 15 (l), Debt Conciliation 
Act. The appellants thereon applied to the 
ezecuting Court for suspending the execu¬ 
tion of the decree under Sec. 15 (3) of that 
Act. Both the Courts below concurred in 
the view that the decree under execution 
-created a charge on the immovable property 
and that the debt being a secured debt was 
not covered by 8. 16 (3) or the proviso to 
Sec. 21, Debt Conciliation Act. The main 
Question for determination is whether the 
decree of the Small Cause Court created a 
charge on the immovable property. The 
decree in fact contains a prohibitory ordei 
against the defendants. It may be inter- 
jpreted as an injunction or as an attach- 
oaent inasmuch as the effect of the 
^tacbment is to prevent alienation : see 25 
Cal 179^ at page 179 and 42 Cal 72.^ Undei 
pec. 7, Civil P. C., the Small Cause Court 
■18 precluded from either issuing an injunc- 
*tion or attaching immovable property. It 
18 however a well recognized rule of con- 
-etruction of decrees as of private agreements 
''fihat every effort should be made to uphold 

1. Motilal V. Karrabuldln, (1898) 26 Cal 179=24 
I A 170=7 Bar 222=1 0 W N 639 (P 0). 

-a. Mghunath Das v. Sundat Das, (1914) 1 A IB 
? ^129=24 I 0 804=42 Cal 72=41 I A 261 
i CPO), 


them. Prom this point of view, it would be 
indeed necessary to see if the terms used in 
the decree can reasonably bear the inter¬ 
pretation that they intended to create a 
charge. No particular form of words is 
necessary for the creation of a charge. So 
far as private agreements are concerned, it 
has been held that if having regard to all 
the circumstances of the transaction the 
document shows an intention to make the 
land a security for payment of the money 
mentioned therein that is sufficient to 
create the charge : see 32 Bom 386,® 52 
All 985^ and 36 All 201.® In the last men. 
tioned case the words used in the written 
agreement of the parties were: 

I will not transfer this property by way of sale, 
mortgage or gift etc., so long as I do not repay this 
loan and if 1 do, the transfer shall be void. 

Both the learned Judges who decided the 
case concurred in holding that the words 
created a charge, although one of them 
went further in holding that they created 
a mortgage. The distinction between a 
mortgage and a charge is that in a charge 
there is no transfer of interest in the pro¬ 
perty but only the creation of a right of 
payment out of the property specified : see 
35 Gal 837® and 1 Pat 387.^ For the creation 
of a charge, it is sufficient to indicate the 
property that is set apart as a security for 
the payment of the debt. The creditor has 
in such a case a right to look to the pro¬ 
perty for satisfaction of his debts but does 
not acquire any interest in the property as 
he would in the case of a mortgage. The 
decree in question may therefore be well 
understood as creating a charge on the 
immovable property. 

The next question is whether the Small 
Cause Court had jurisdiction to create a 
charge on immovable property. By Sch. 2 
(ll) appended to the Small Cause Courts 
Act, the Small Cause Court is precluded 
from trying a suit to enforce a charge and 
regard being had to S. 7, Civil P. G., which 
withholds th e power to attach immovable 

3. Janardan v. Anant, (1908) 32 Bom 386=10 

Bom Jj R 675. 

4. Nathan Lai v. Durga Das, (1931) 18 A I R All 

62=130 I 0 489=52 All 985=1930 A L J 
1267. 

6 . Jawahit Mall v. Indomati, (1914) 1 A I R All 
187=22 I C 973=36 All 201=12 A L J 290. 

6 . Gobinda Chandra Pal v. Dwarka Nath Pal, 

(1908) 35 Cal 837 = 7 0 L J 492= 12 0 W N 
849. 

7. Shiva Prasad Singh v. Beni Madhab, (1922) 9 

AIR Pat 529=70 I 0 24=1 Pat 887=4 
PLT6. 
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property and to issue injunctions or to 
appoint a receiver of imcQOvable property 
it could not have contemplated conferring 
power on that Court to pass a decree creat¬ 
ing a charge on immovable property. My 
attention is invited to I L B (1937) All 
418® wherein it is held that the Small 
Cause Court has power to pass a decree 
charging immovable property. With due 
respect to the learned Judge, I feel great 
difficulty in accepting this view regard 
being had to the considerations already 
stated above. It may be pertinent to notice 
here that there were conflicting decisions 
on the question whether a Provincial Small 
Cause Court had jurisdiction to order an 
attachment of immovable property before 
judgment. In 14 N L B 1,® it was held that 
the Small Cause Court had such jurisdic¬ 
tion. The whole question came to be con¬ 
sidered by a Full Bench of the Calcutta 
High Court in 52 Cal 275^° and the majo- 
rity of the learned Judges were of the 
opinion that a Court of Small Causes had 
such jurisdiction, but expressed a doubt as 
to the intention of the Legislature in the 
matter when the Civil Procedure Code was 
passed in 1908. To resolve that doubt S. 7 
iwas amended and a new Buie, viz. R. 13, 
was added to O. 38 by Act 1 of 1926. I am 
therefore of opinion that the Small Cause 
Court had no power to declare a charge on 
immovable property and that therefore the 
decree in so far as it seeks to create a charge 
*must be regarded as void and inoperative. 

It is urged that the agreement creating a 
charge which was reduced to writing by 
being incorporated in the decree was in¬ 
admissible in evidence for want of registra¬ 
tion of the decree. This contention is raised 
for the first time in this Court and can 
well be barred as it involves inquiry into 
facts. It must however fail on the ground 
that the Court’s directions about the charge 
contained in the decree cannot by them, 
selves be regarded as constituting an agree, 
ment between the parties. The directions 
were based on the admissions made by the 
parties as an agreement concluded already 
out of Court. The admissions recorded by 
the Court and the directions contained in 


8 . Brmdaban v. Chhotey Lai, (1937) 24 A 

9. K^chedJ V. ^1917) 4 A I R Nag 

10, Ba.ada^KanU - Ma.addi ,1995) 19 A 

=28 0 W N 1056 (P B). ^ ^ 


the decree may at best only serve to supply- 
evidence of the antecedent agreement. As- 
the actual agreement is not before the* 
Court, the question of registration does not 
arise. On the view I have taken of the 
Small Cause Court decree, it would take- 
effect as a simple money decree and S. 15 (3)^ 
and proviso toS. 21, Debt Conciliation Act, 
will operate to debar the decree-holders’ 
right to proceed in execution. It may be- 
open to the decree-holders to fileaseparate 
suit to enforce the charge independently of 
the decree on the basis of the agreement,, 
but that aspect of the case is not material 
here. The result is that the appeal succeeds- 
with costs in all the Courts. Counsel’s fee- 
Bs. 15. 

n.s./r.k. Appeal allowed. 
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Pollock J. 

Laxman Eamchandra Dalai — 

Appellant- 

V. 

Wasudeo Vitkal Chimote —Respondent. 

Second Appeal No. 503 of 1936, Decided 
on 25th November 1938, from appellat^^ 
decree of 3rd Addl. District Judge, Amraoti^ 
D/- 30th July 1936. 

Pre-emption—Decree for pre-emption direct¬ 
ing plaintiff to deposit purchase money witbiiv 
certain time and failing this his suit to stand 
dismissed—Deposit not made within time fixed 
-^Plaintiff can appeal from decree made against 
him. 

In a suit for pre-emption a decree was passed 
directing plaintiff to deposit purchase money less 
costs within certain period and providing that in 
default of making this deposit, his suit would 
stand dismissed. The plaintiS never made the 
deposit required : 

Held that in such a case the plaintiS could 
appeal against the decree made against him : 1 ^’ 
All 376 (F B), Ffill. ; 16 All 126 and A I B. 192S^ 
All 516, Eel. on ; Al E 1933 All 113, Disting. 

CP 121 0 1) 

N. T. Mangalmurti — for Appellant. 

K. V, Brahma — for Respondent. 

Judgment. —The plaintiff sued for pre¬ 
emption on 19th February 1936, and a 
decree was passed directing him to deposit 
Rs. 700 less costs within three months ; in 
default of making this deposit, his suit to- 
stand dismissed with costs. On 18th April 
1936, an application for an extension of th®- 
time fixed for payment was rejected by tho- 
lower Appellate Court. The plaintiff never 
made the deposit required, and his appeal 
was dismissed on the ground that it was* 
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not open to him to question the decree 
passed against him as he had not complied 
■with it. In 13 All 876^ it was held that in 
such a case the plaintiff could appeal after 
the period prescribed in the decree had 
elapsed -without his paying in the pre¬ 
emptive price fixed thereby. That case has 
been followed in 16 All 126^ and 45 All 
456.^ No case has been cited to me in 
which the correctness of that view has 
been challenged. The question whether the 
original Court or the Appellate Court has 
power to give an extension of time under 
Sec. 148, Civil P. C., or under any other 
[provision is a different question. On gene- 
Tal principles I can see no reason why in a 
case of this sort the plaintiff should not 
appeal against the decree that has been 
passed against him. If the decree of the 
first Court is upheld in its entirety, then 
it may be that his right to pre-empt has 
gone because he had failed to deposit the 
pre-emptive price fixed within the required 
time. But, if the Appellate Court varies the 
price fixed by the first Court, I do not see 
why it should not have power to vary also 
the period allowed for payment. Following 
the decision in 13 All 376^ I hold that the 
•appeal lies. The decision in A I B 1933 
All 113* was on a different point and there 
was no reference there to the previous Full 
Bench decision. 

The appeal is therefore allowed and the 
case is remanded to the lower Appellate 
Court for decision on the merits. Costs will 
abide the event. Counsel’s fee in this Court 
Bupees 15. 

d . s ./ e . k . Appeal allowed, 

1. Kodai Singh v. Jaisri Singh, (1891) 13 All 376 

(F B). 

2. Wazir Khan v. Kale Khan, (1894) 16 All 126 

==1894 AWNS. 

8. Girdhari Singh y. Bhupal Singh, (1923) 10 
A I R All 616=74 I 0 745=46 All 466. 

4. Umiao Singh y. Kan-wal, (1933) 20 A 1 B All 
118=1411 C 15. 
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Pollock J. 

Dhundiraj Madhao Dharaskar — 

Appellant. 

V. 

Oanpat Viihal Vichore and another — 

Bespondents. 

Second Appeal No. 612 of 1936, Decided 
on Ist December 1988, from appellate 
afcree oi Addl. Distriet, Judge, Wardha, 
D/. 14th August 1936. 


(a) Land Acquisition—Acquisition of malik 
makbuza—Landlord is not entitled to compen¬ 
sation (Obiter), 

The landlord is entitled to no compensation on 
account of the acquisition of the malik makbu^.a 
land as ho is not interested as landlord therein, 
his cotiimissioii being merely payment for the 
trouble of collecbiug the laud revenue; A I li J5J3 
Nag in, Rcl. oti. [P 1Q2 C 1] 

(b) C. P. Land Revenue Act (2 of 1917), 
S. 192 (1)—Lambardar's commission for col¬ 
lecting land revenue from malik makbuzas— 
Lambardar's co-sharers have no right of share. 

The lambardar receives one commission on the 
land revenue assessed on a mah.al and -itiother 
commission on the land revenue assessed on tho 
malik makbuzas, and this commission is given to 
him not as proprietor of the village but to com¬ 
pensate him for the trouble be has in collecting 
the money. Neither forms part of the village 
assets and in neither have the co-sharers any right. 

[P 122 G 1) 

(c) Co-sharers—Village profits—Where it is 
not necessary for lambardar to send to his 
co-sharers their share of profits by money order, 
be is not entitled to money order charges. 

If the co-sharers live neither in the village 
itself not in the same place as the lambardar who 
is one of the co*shaters, it is reasonable that the 
lambardar should send them their share of the 
profits by money order and that the money order 
charges should be paid by the cosharers; but where 
there is no evidence to show that it was necessary 
to send money by money-order, the lambardar is 
not entitled to money-order charges. [P 122 0 2]. 

S. R. Mangrulkar — for Appellant. 

Judgment. —This appeal arises out of a 
suit for a share of village profits. The 
plaintiffs own a four.anna share in the 
villagesof Kandhli and Dalpatpur, of which 
the defendant is the lambardar. For the 
four years in suit the defendant admitted 
the plaintiffs’ claim to the extent of Bupees 
340-8-1 while the plaintiffs claimed Bs. 
1437-1-0. Their claim was decreed to the 
extent of Rs. 481-11-0 in the first Court 
and to the extent of Rs. 451-3-0 in the 
lower Appellate Court. Against that deci¬ 
sion the defendant has appealed. The first 
item in dispute is the defendant s commis¬ 
sion for collecting the land revenue from 
malik makbuzas. The land revenue assess¬ 
ed on the malik makbuzas in these villages 
is Rs. 126-8-0 and the land revenue pay¬ 
able on this account by the lambardar is 
Rs. 111. The cosharers contend that they 
are entitled to a share of this commission 
of Rs. 15-8.0, amounting to Rs. 62 for the 
four years in suit. Under S. 123, 0. P. 
Land Revenue Act, all land revenue pay¬ 
able under the Act shall be paid through 
the aadar-lambardar, lambardar or patel, 
as the case may be, and in this case it is 
the lambardar. S. 84 (3) provides that the 
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Settlement Officer shall declare the assess, 
ment of any separately assessed plots of 
land included in a mahal and allow the 
proprietor of the mahal to deduct from the 
land revenue payable through him a draw¬ 
back not exceeding 20 per cent, thereon to 
compensate him for his responsibility in 
respect of such land revenue. 

As was pointed out in 29 N L B 31,^ the 
landlord is entitled to no compensation on 
account of the acquisition of the malik 
makbuza land as he is not interested as 
landlord therein, his commission being 
merely payment for the trouble of collect¬ 
ing the land revenue. Under Sec. 188 (l), it 
is the duty of every lambardar to collect 
and pay into the Government Treasury so 
much of the land revenue as may be pay- 
able through him, and under S. 192 (l) he 
receives remuneration fixed by the Deputy 
Commissioner and recoverable from the 
proprietors, usually not exceeding 5 per 
cent, on the land revenue. The lambardar 
therefore receives one commission on the 
land revenue assessed on a mahal and 
another commission on the land revenue 
assessed on the malik makbuzas, and this 
commission is given to him not as proprie¬ 
tor of the village but to compensate him 
for the trouble he has in collecting the 
money. Neither forms part of the village 
assets and in neither have the cosharers 
any right. The plaintiffs’ claim must there¬ 
fore be reduced by Bs. 15-8-0. 


The second item in dispute arises out of 
a surrender of occupancy land from one 
Mahadeo to the defendant for Bs. 1000. 
On the same day the defendant granted 
the occupancy rights in this field to one 


Jago for Bs. 1100, thereby making a prc 
of Bs. 100. Mahadeo’s sons however put 
an application under S. 13, Tenancy A 
and in order to meet this application t 
defendant induced Jago to surrender t 
holding for Bs. 1100. Then after adverfcii 
ment the defendant accepted Bs. 900 : 
the occupancy rights in this field whi 
was the best offer he could get. There v 
thus ultimately a loss of Bs. 100. Throug 
out these proceedings he acted as the age 
of the co-sharers, and there is no reason 
suppose that he acted in bad faith or i 
properly in any way. The cosharers j 
therefore bound by the act and a furtl 
sum of Bs. 50 must be deducted from t 
plaintiff 3 claim. The next objectio n is 

20 A ] 

nag lU—145 I 0 447=29 L R 31. 


the writing fee of Bs. 5 included in the 
plaintiffs’ costs in the first Court. No objoc- 
tioD was taken to this in the lower appel¬ 
late Court. The objection must therefore 
be now overruled. The defendant has 
been disallowed certain money-order and 
registration charges. If the cosharers live 
neither in the village itself nor in the same 
place as the lambardar, it is reasonable 
that the lambardar should send them their 
share of the profits by money order and 
that the money-order charges should be 
paid by the cosharers; but here, there is 
no evidence to show that it was necessary 
to send money by money-order, and that 
item must therefore be disallowed. 

The last item in dispute is the costs 
incurred in litigation over the banjar land 
in the village. The learned Additional 
District Judge abated that the proprietary 
body could not be held responsible for loss 
incurred by him in the litigation without 
the consent of the proprietary body, but 
the lambardar had given notice to the co¬ 
sharers and they raised no objection. Owing 
however to the lambardar’s failure to file 
the decrees showing what tlie costs were 
in the trial Court, it was impossible to 
say what loss was actually incurred. The 
decrees have since been filed, but it was 
for the defendant to make out his case in 
the trial Court and not to supplement it in 
this way in appeal. The defendant there- 
fore cannot claim credit for this item. The 
appeal therefore partially succeeds, and 
there will be a decree for the plaintiffs for 
Ks. 385-11-0. The plaintiffs will get costs 
proportionate to that amount throughout, 
and the defendant will get costs propor¬ 
tionate to his success throughout. 

D.s./r.k, Appeal partly allowed. 
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Stone C. J, and Vivian Bose J. 
Secretary of State — Appellant. 

V. 

Mt. Geeta wlo Imam Musalman, and 
others — Respondents. 

Letters Patent Appeal No. 12 of 1937, 
Decided on 5th January 1939, from order 

of Niyogi J., Beported in A. I. B. 1938 
Nag, 91. 

(a) Letters Patent (Nagpur) — Letters Patent 
appeal should be filed within 30 days-Whether 
time during which Court is closed should be 
excluded (Qtuere). 
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It is deniable (so ^as tbo warning issued by 
their Lordships to the legal profession) to hie 
Letters Patent appeals within SO days. Suob 
appeals may well be held to be out of time if not 
filed within 30 days. [P 123 0 2] 

[In this particular ease however their Lordships 
admitted the appeal, even though out of time, 
under their discretion to admit for good cause 
shown.] [P 123 0 2] 

(Quare )—Whether Court in computing 30 days 
would be justified in excluding time during which 
Oonrt is closed. [P 123 0 2] 

(b) Letters Patent (Nagpur), Cl. 10—Decision 
of High Court Judge disposing of appeal under 
S. 30, Workmen's Compensation Act, is not 
judgment—Letters Patent appeal does not lie. 

Where an award made by a special tribunal 
comes to the High Court in appeal under S. SO, 
Workmen’s Compensation Act, and a Judge of the 
High Court disposes of that matter, the resulting 
decision is not a judgment within the meaning of 
01. 10 of the Letters Patent. There is only an 
award made pursuant to the provisions of the 
Workmen’s Compensation Act, and hence Letters 
Patent appeal does not lie. However, though appeal 
does not lie under the Letters Patent, the Judge 
who has to deal with either an appeal or a refer* 
ence under the Workmen’s Compensation Act, 
might well be justified in any case of difficulty or 
raising a point of importance, in referring the 
matter to a Bench : 40 Oal 21 (PC) and 17 
OWN 421, Applied’, Case law discussed. 

[P 128 0 1, 2] 

A. Y. Khare and W. B. Pendharkar — 

for Appellant, 

Y. S. Tambe — for Respondents, 


Judgment. —To this appeal two prelimi- 
nary objections are taken : (1) Does a 
Letters Patent appeal lie? (2) If so, is it 
barred by time ? The latter point is a short 
one and is taken first. The judgment was 
delivered on 2nd April 1937. Leave was 
granted on the same day. Thirty days is 
allowed in which to appeal. The appeal was 
filed on 2l8t June 1937, and quite clearly 
if S. 4, Limitation Act, applies it was within 
time because the Court was closed from 


12th April until 20th June 1937 so that it 
was filed on the opening day. It has been 
wgued however on the authority of A I R 
1921 Lah 237^ and AIR 1934 Pat 353^ 
that so far as Letters Patent appeals are 

one is dealing with a procedure 
^ j V® fioverned exclusively by the rules 
made by High Court under the Letters 
Patent, that one cannot pray in aid any 
statutory provisions, and therefore one has 
to reject these appeals unless filed within 
30 days from judgment b ecause no provi. 

1. Eatteh Muhammafi v. Ohothu Ram, (1921; 
8 A I R Lah 387s601 0 787. 

B. Minima V. Niranjan, (1934) 91 A IR Pat 36S 
=161 1 0 107=16 P L T 801. 


sion is made in the rules excluding the time 
during which the Court is closed. We do 
not consider it necessary or desirable in 
this case to adjudicate on that point because 
we think that this is a case (even were we 
rigorously to limit the time for appealing 
to 30 days even though the Courts were 
closed) in which we should admit this 
appeal, though out of time. For this reason 
we stopped counsel for the appellant on the 
question of limitation. 

Wo note the change that has been made 
in the law by S. 29, Limitation Act, and 
the argument that the rules of the High 
Court under the Letters Patent are not 
included in the expression “special or local 
law,” that the Letters Patent constitutes 
neither a special nor a local law. We think, 
that it is desirable to warn the profession 
that such appeals may well be held to be 
out of time if not filed within 30 days in, 
future. We decide this preliminary point in 
this case under our discretion to admit for 
good cause shown. We note the fact that 
the point has never been raised here and 
that Letters Patent appeals had, at the 
time when this appeal was filed, only been 
in existence for 18 months in this Province, 
the rules were new and there was no past 
experience to go upon. We reserve for con¬ 
sideration hereafter whether one would be 
justified in excluding time during which 
the Court is closed. We issue a warning 
that it may well be that such time cannot 
be excluded in Letters Patent appeals. 
That leaves the more difficult question 
whether a Letters Patent appeal lies at all 
in this matter. That in turn turns upon the 
nature of the adjudication and upon the 
meaning of the word “judgment” in Cl. 10 
of the Letters Patent. The matter arose in 
the following way : An order was made by 
the Commissioner under the Workmen’s 
Compensation Act. Sec. 22.A, Workmen s 
Compensation Act, relates to what is there 
called an award and what is elsewhere 
referred to as an order. It is quite plain, 
looking at the Act as a whole, that, as in 
England, these disputes are settled in a 
different way from civil cases and in a way 
that approximates very closely to, if not 
exactly the same as an arbitration. The 
rules of procedure are not those laid down 
in the Civil Procedure Code which is appli¬ 
cable only as regards certain matters. For 

example under S. 23 the Commissioner has 
all the powers of a Civil Court under the Code of 
Civil Procedure, 1908, for the purpose of taking 
evidence on oath .... and of enforcing the 
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attendance of v^itnesses and compelling the pro- 
duction of docuui6iits and material objects* 

The powers of appeal are provided by 
S. 30 -which provides that from certain 
orders (of which this is one) an appeal shall 
lie to the High Court. Nothing is said apart 
from that as to the right to appeal. No 
provision is made for example for an appeal 
from the High Court to the Privy Council. 
The position is not unlike that which arose 
under the Land Acquisition Act, before its 

amendment. In 40 Cal 21^ it was held that 
no appeal lies to His Majesty in Council from a 
decision of the Chief Court of Lower Burma on a 
reference to that Court by the Collector of Rangoon, 
in proceedings under the Land Acquisition Act, on 
an award made by him as to the value of land 
acquired. 

It was there laid down following a line 
of cases which established the principle 
(now well-recognized) that a right of appeal 
must be given by express enactment and 
cannot be implied. At p. 27 their Lordships 
observe : 

A special and limited appeal is given by the 
Land Acquisition Act, from the award of ‘the 
Court’ to the High Court. No further right of 
appeal isgiven. Nor can any such right be implied. 
The learned counsel for the appellants relied both 
on S. 53 and S. 54 of the Act. S. 53 enacts that, 
“save in so far as they may be inconsistent with 
anything contained in this Act, the provisions of 
the Code of Civil Procedure shall apply to all pro* 
ceedings before the Court under this Act.” That 
enactment applies to an earlier stage in the pro¬ 
ceedings, and seems to have nothing to do with 
an appeal from the High Court. S. 54 is in the 
following terms : 

54. Subject to the provisions of the Code of 
Civil Procedure applicable to appeals from original 
decrees, au appeal shall lie to the High Court from 
the award or from any part of the award of the 
Court in any proceedings under this Act. 

That Section seems to carry the appellants no 
iuither. It only applies to proceedings in the 
course of an appeal to the High Court. Its force is 
exhausted when the appeal to the High Court is 
heard. Their Lordships cannot accept the argu¬ 
ment or suggestion, that when once the claimant 
is admitted to the High Court, he has all the 
rights of an ordinary suitor, including the right to 
carry an award made in an arbitration as to the 
value of land taken for public purposes up to this 
Board as if it were a decree of the High Court made 
in the course of its ordinary jurisdiction. 

That of course has been changed by the 
amendment of the Land Acquisition Act, 
but the amendment of that Act leaves the 
reason why the preliminary objection in 
that case succeeded untouched. Here we are 
concerned with an order which is called in 
one place in the Workmen’s Compensation 
Act an award and which in truth and in 

3, ^ngoon ^tatoung Co. Ltd. v. Collector, 
Rangoon, (1913) 40 Cal 21=16 I C 188=39 
A 197—16 C L J 245= 16 0 W N 961 (P C). 


fact would appear to be an award as was 
observed in 42 C W N 516.^ It is an award 
made by a special tribunal called a Com. 
missioner or in some places the Court’ 
from which tribunal a special and limited 
right of appeal lies to the High Court. 
When it comes to the High Court and a 
Judge of the High Court disposes of that 
matter, is the resulting decision a judgment 
within the meaning of Cl. 10 of the Letters 
Patent ? 

In 17 C W N 421^ their Lordships of 
the Privy Council had under consideration 
a land acquisition case on appeal from a 
decision of the Bombay High Court re¬ 
ported in 37 Bom 506.® The application 
was for special leave to appeal. The diffi¬ 
culty in the way was 40 Cal 21® referred 
to in the Calcutta Weekly Notes Reports 
as 16 C W N 961.® The Privy Council 
immediately took the point that it bad 
already decided in 40 Cal 21® that no 
appeal from a High Court in a land acquisi¬ 
tion case lay. Then a discussion between 
counsel, Sir Erie Richards, and various 
members of the Privy Council occurred 
which ran along the following lines: Sir 
Erie Richards endeavoured to show that 
the gap in the chain which existed in the 
Burma case was closed in this Bombay 
case because the Letters Patent gave a right 
of appeal. The Letters Patent clause that 
was there being considered was Cl. 39 of 
the Bombay Letters Patent. Cl. 39 of th© 
Bombay Letters Patent is similar in terms 
to Cl. 29 of our Letters Patent. That gives 
a right of appeal from the High Court to 
the Privy Council “ in any matter nob being 
of criminal jurisdiction, from any final 
judgment, decree or order.” It was said 
that when the High Court of Burma bad 
disposed of an appeal under the Land 
Acquisition Act the conclusion was either a 
final decree or order. Lord Macnagbten 
observed at p. 424 : " I do not think so. R 
is an award.” The argument continued* 
Lord Moulton at page 425 saying: 

If you read the words of the decision iu tb® 
Rangoon case it is based on its not being a decree 
in its ordinary jurisdiction but a mere question of 
an award. 


4. Khulna Electric Supply Corporation Ltd. V* 
Bahadur Sardar, (1938) 68 C L J 467=4® 
OWN 516. 

6 . Special Officer, Salsette Building Sites 
Dosabhai Bezanji Motiwala, (1913) 17 0 W N 
421=20 I 0 763 (P C). 

6 . Special Officer, Salsette Buildings Sites ^ 
Dosabhai Bezanji, (1913) 37 Bom 606=17 10 
952=14 Bom L R 1194, 


Secretary op State v. Mt. Geeta 


1939 


Nagpar 123 


Connael said: 

Yes* Your Lordsbipa were dealing there with 
the Code of CivU Procedure. 

Lord Macnaghten : We were only dealing with 
the Act. 

Lord Moulton : I can understand your point 
that because an appeal was not given by the 
Xiand Acquisition Act that might be remedied by 
the Patent, but when the ground of the decision 
is that it is an award, and not an ordinary decree 
of the Court, then its whole ezistehoar Its nature, 
is defined by the Land Acquisition Act, and I 
cannot see how the Patent can apply to it. 

Lord Maonaghten observed : 

It was supposed that they were appealing from 
a decision or decree of the High Court, but they 
were not. 

Again at p. 426, Lord Moulton observed: 

The decision in the Rangoon case was an award. 
It is not a decree under its ordinary jurisdiction. 
That is conclusive, is it not ? 

Counsel replied to that : 

I venture to think not. 1 submit not because 
your Lordship sees in the Rangoon case the Court 
there were acting as the first Court, which made 
the award. They were not acting in appeal in the 
Rangoon case. 

Lord Macnaghten :—Yes, they were. No objec¬ 
tion was taken on that ground. It was very fully 
argued, I am sure. 

In the result there was no express deol- 
sion on the point, but merely an interplay 
of thought between Bar and Bench, and 
the special leave was refused. That case, 
because there is no express decision, is not 
binding on us, but we have of course to 
take notice of their Lordships’ mind as dis- 
closed in the discussion that is very fully 
reported in the Calcutta Weekly Notes. It 
seems to us to be clear that what their 
Lordships were there regarding as a con. 
elusive answer to a right of appeal in a 
land acquisition case was that appeal does 
not lie at all unless it is given in some way, 
that it was not given by statute, and so far 
as the Letters Patent was concerned appeals 
were limited to judgments, decrees or orders 
and what the High Court was doing in a 
land acquisition case was not passing [a, 
judgment, giving a decree or making an 
order; it was making an award which did 
not fall within the ‘‘judgment, decree or 
order” and consequently there was no right 
of appeal provided either in the* Act or in 
the Letters Patent. 

In 41 Mad 943^ it was held by a Full 
Bench of the Madras High Court, following 
the Bangoon oaea (therein referred to as 40 
Oal 21 ) and 17 0 W N 421® that the deci¬ 
sion of the High Ooort in a land acquisition 

7* Maaavikraman Tiromalpad v. Ck>ll6ctor of 
t NUglria, (1919) 6 A1B Mad 626=49 1 0 27= 
41 Mad 948=86 M L J 110 (E B). 


appeal is not a judgment within 01. 15 of 
the Letters Patent so as to enable a party 
to file a further appeal to the High Court 
under that Article. 17 C W N 421'* was 
relied on. In that case the point was the 
same as in the present case, that is to say 
the Court was not concerned with an appeal 
to the Privy Council but an appeal under 
the Letters Patent. The only difference 
between the two lies in the fact that there 
the dispute was one under the Land Acqui¬ 
sition Act and here the dispute is one under 
the Workmens Compensation Act. The 
argument was that such an appeal only lies 
from a judgment and that such a decision 
is not a judgment but an award. Seshagiri 
Ayyar J. (p. 953) makes it quite clear that 
if the matter were res Integra he would 
have come to the conclusion that the deci¬ 
sion arrived at in a land acquisition case by 
the High Court is a judgment and not an 
award. He points out that tripartite dis¬ 
putes are frequently under consideration in 
land acquisition disputes and that difficult 
questions relating to title and to the mode 

of valuation arise. “But,” he adds, 
speculation is not possible on a question of this 
kind. The Judicial Committee of the Privy 
Council have said the last, if not the final, word 
on the subject. In 40 Oal 21^ they first propounded 
the view that the conclusion come to by the Ap¬ 
pellate Court under S. 54, Land Acquisition Act, 
is not a judgment, but partakes the character of an 
award. In a later case, 17 0 W N 421,® there are 
observations of the members constituting the 
Board which undoubtedly point to the conclusion 
that in the opinion of their Lordships the decision 
on appeal in a land acquisition case is not a judg¬ 
ment. It is true, as Mr. Ramchandra Ayyar 
argued, that the report of the observations is not 
authentic in the sense that they appear in a publi¬ 
cation sanctioned by the Judicial Committee. But 
there is no reason for supposing that these obser¬ 
vations were invented. Moreover, if we bear in 
mind that the application for special leave was 
made to the Judicial Committee after the refusal 
of the learned Judges who heard the case to grant 
a certificate under the Code of Civil Procedure . . « 
there can be no doubt that the Judicial Committee 
did intend to lay down the proposition contended 
for by the learned Government Pleader. 

AIR 1936 Cal 688® does not carry the 
matter any further. There the point was 
taken that even after the amendment of 
the Land Acquisition Act, though an appeal 
was given by that amendment to the Privy 
Council, though an award under the Land 
Acquisition Act was declared to be deemed 
to be a decree and the statements of the 

8 Collector of Dacca v. Ghulam Kuddus Chou- 
dbury, (1936) 23 A I R Cal 688=168 I 0 852 
=I L R (1987) 1 Cal 699=64 C L J 503=40 
OWN 1143. 
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grounds of such awards are judgments, still 
the Act has not provided for an appeal 
from one Judge to a Bench. As was there 
observed however since land acquisition 
cases went in many instances to a single 
Judge of the High Court, and as under 
S. Ill, Civil P. C., there cannot be an 
appeal from a single Judge to His Majesty 
in Council, if there was no power to appeal 
under the Letters Patent from a single Judge 
to a Bench in those cases that went before 
a single Judge, then despite the power of 
appeal to Privy Council given by the 
amendment of the Land Acquisition Act 
the provision in the Code of Civil Proce¬ 
dure would prevent an appeal to the Privy 
Council. It was held therefore that it was 
implicit in the amendment of the Land 
Acquisition Act that such decisions should 
be deemed to be judgments within the 
meaning of Cl. 16 of the Calcutta Letters 
Patent and that a Letters Patent Appeal 
lay. 3 Lah 420® raises a similar point and 
the same conclusion was arrived at for the 
same reasons. 

In A I R 1925 P C 155*® their Lord- 
ships were concerned with an order passed 
relating to a scheme in a scheme suit. A 
scheme suit had been launched and had 
gone as far as His Majesty’s Privy Council 
who confirmed the scheme with some altera¬ 
tions and an Order in Council was made 
accordingly. That scheme so confirmed pro¬ 
vided for the appointment of a Temple 
Committee and provided that the scheme 
"may be altered, modified or added to by 
an application to His Majesty’s High Court 
of Judicature at Bombay.” The Temple 
Committee was appointed, rules were fram- 
ed and came before the District Judge for 
sanction. He made certain alterations and 
sanctioned the rules. Later, certain mem¬ 
bers of the caste interested presented to 
the High Court an application under Cl. 20 
for modification of the rules sanctioned by 
the District Judge. The rules sanctioned 
by the District Judge were considered by 
the High Court to be an order under S. 47, 
Civil P. C., and appeals were made to the 
High Court. On 22nd September the 
matter was considered in the High Court. 
No objection was taken to the jurisdiction 
of the District Judge to make such rules, 

9. Har Dial Shah v. Secretary of State, (1923) 10 
A I R Lah 276=69 10 0*28=3 Lah 420. 

10. Sevak Jeranchod P* y. Dakore Temple 
Committee, (199^; 12 A I R P 0 165 = 87 I G 
313=49 M L J 26 (P 0). 
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and accordingly those rules were consi¬ 
dered. As those rules were considered no 
order was considered necessary on the 
application under Cl. 20. Their Lordships 
of the Privy Council observed that the 
District Judge had no power, that the 
High Court, even though no objection was 
taken as to jurisdiction of the District Judge, 
should not have considered those rules, 
that the High Court had power to consider 
the application under Cl. 20, that no appeal 
lay from the District Judge to the High 
Court, that the High Court should have 
taken notice of the absence of jurisdiction 
and should not have entertained those 
appeals bub that under Cl. 20 it had power 
to modify the rules made by the District 
Judge but it had not exercised that power 
and that it could exercise it on a suitable 
application made thereafter. Their Lord- 
ships held that there was no right of appeal 
to His Majesty in Council from the decree 
drawn up except on the sole ground that 
the judgment or decree is incompetent, and 
that the term 'judgment* in the Letters 
Patent means in civil cases a decree and 
not a judgment in the ordinary sense. The 
appeal was allowed and the judgment or 
decree was set aside as incompetent though 
it was observed that the appeal should nob 
have been admitted. 

AIR 1925 P C 155*® was considered in 
two cases: AIR 1933 All 262** and 10 
Lah 132.*2 In 10 Lah 132,*^ AIR 1925 
P C 155*® is referred to as 49 M L J 25.*® 
In both the above cases the Court found 
some little difficulty in restricting the term 
judgment" to "decree" and in 10 Lah 
132*^ difficulty was also found in under¬ 
standing how after the Privy Council held 
that no appeal was competent their Lord- 
ships heard the appeal and disposed of it. 
We do not find it necessary to enter into ft 
consideration of whether from a sentence 
in A I R 1925 P C 155*® one is hound to 
hold that nob only under Cl. 29, but also 
under Cl. 10 the term "judgment" is res¬ 
tricted to decree because our decision is 
not in any^ way based on any such conclu¬ 
sion. The question, in our opinion, is nob 
whether the term "judgment" in Cl. 10 is 
to be so restricted but as to whether a 
Judge d isposing of an appeal under S. 30, 

11. Sital Din v. Anant Ram, (1933) 20 A I R All 
262=142 I C 331=66 All 326 = 1933 A L J 
127 (F B). 

12. Shibba Mai v. Rup Narain, (1928) 15 A IB 
Lab 904 = 111 I Q 274 = 10 Lah 132 = 29 
P L R 571. 
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Workmen's Oompensabion Aob, is passing a 
judgment or whether he is doing what 
the Commissioner certainly is doing, i. e. 
making an award; in other words whether 
this is a case similar to the above-men¬ 
tioned cases under the Land Acquisition 
Act. In both A I E 1933 All 262^^ and 10 
Lah 132'® what the Court was considering 
was a dispute arising in a proceeding which 
fell within the Civil Procedure Code. The 
Calcutta view as to the meaning of the 
term ‘judgment” has been regarded as 
settled by the observation of Couch 0. J. 
in 8 Beng L E 433,'* though there is a 
tendency now apparently to treat that defi¬ 
nition as good so far as it goes but not 
necessarily exhaustive : see 66 Cal 135'^ 
at page 140. Eankin C. J. at that page 
observes as follows : 


The correct technical use of the word “judg- 
znent” as distinct from “order” was considered in 
England in (1884) 12 Q B D 34216 and (1890) 25 
Q B D 466.^® According to these decisions a “judg¬ 
ment” is a decision obtained in an action and 
every other decision is an “order”. These cases 
were referred to with approval by the Judicial 
Committee and applied to the construction of the 
Letters Patent of the Bombay High Court in 47 
Bom 724.17 In view of the use of the word “order” 
in Cl. 15 of our Letters Patent, as they now 
stand, it may be doubted whether for the present 
purpose the correct technical use of the word 
“judgment” in England is a safe guide to the 
Xneaning of the clause. It was apparently upon 
some such principle however that the case in 33 
Cal 1323^® was decided. lu that case the senior 
Judge of a Division Bench had refused to extend 
the time for presenting an appeal under Sec. 6, 
Limitation Act, and it was held upon Letters 
Patent appeal that do appeal lay from this refu¬ 
sal. The reasoning was “it may no doubt be said 
that an order which terminates a proceeding is a 
t*judgment” within the meaning of Cl. 15, but 
it must be a proceeding, as we understand it, in 
the course of a suit or in relation thereto, and in 
which some question or other as to the right or 
liability of any party is raised, and not a proceed¬ 
ing in r^pect of a matter which has already come 


18. Justicesof the Peace for Calcutta v. The Orien¬ 
tal Gas Co., (1872) 8 Beng L R 433—17 W R 
864. 


14. Brojogopal Roy v. Amarchandra, (1929) 
A IR Cal 214=114 I C 88=66 Cal 136 = 
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17. T»ta Iron and Steel Co. Ltd. v. Chief Revei 
Authority rf^Bombay, (1923) 10 A I B P 

(P ^ ° 724 = 60 I A S 
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to a termination by the operation of law or other¬ 
wise.” This view was objected toby MookerjeoJ. 
in 43 Cal 8671® ag going beyond the definition of 
the term “judgment” given by Couch 0. J. In 48 
Bom 44220 the High Court of Bombay dissented 
from the reasoning in Go6inda’s easel® holding that 
an appeal lay undor the Letters Patent from a 
refusal to extend time under Cl. (sic) (5), Limita¬ 
tion Act. There is much force in the objections 
which have been taken to the decision inOobinda'a 
easel® and woro the order appealed against before us, 
an order refusing to extend time, and thereby put¬ 
ting an end to the litigation between these parties 
we might well have thought it necessary to refer 
the question of the correctness of that decision to 
a Pull Bench, 

This however was another case of an 
adjudication made in the course of a suit. 
It does nob in our opinion touch the ques¬ 
tion that is before us now. The same may 
bo said in 35 Mad 1®' where it was held 
that : 

An order of a single Judge on the Original Side, 
refusing to frame an issue asked for by one of the 
parties is not a judgment within Cl. 15 of the 
Letters Patent. 

In that case the observation of Sir Arnold 
White, the then Chief Justice that “an 
adjudication is a judgment within the 
meaning of the clause if its effect, whatever 
its form may be and whatever may be the 
nature of the application in which it is 
made, is to put an end to the suit or pro- 
ceeding so far as the Court before which 
the suit or proceeding is pending is con¬ 
cerned or if its effect, if not complied with, 
is to put an end to the suit or proceeding” 
would appear to be in conflict with the 
decision of the Privy Council in 40 Cal 21* 
if the learned Chief Justice intended to 
include proceedings outside the Civil Pro¬ 
cedure Code whatever their nature. In 45 
Cal 502®® the question was whether the 
decision of the Judge refusing to set aside 
an award filed under the provisions of S. 11 
(2), Arbitration Act, was a judgment from 
which appeal lay under the Letters Patent 
and it was held that it was. That decision 
was arrived at without reference to either 
40 Cal 21* or 17 O W N 421.® No deci¬ 
sions are cited in the judgment which 
appear to proceed solely on the view that 

19. Mathura Sundari Dasi v. Haraa Chandra 

Saha, (1916) 8 A I R Cal 361 = 34 I 0 634= 

43 Cal 857=23 C L J 443=20 OWN 694. 

20. Nagindas Motilal v. Nilaji Moroba, (1924) 11 

AIR Bom 899=80 I 0 862 = 48 Bom 442= - 
26 Bom L B 395. 

21. Tuljaram Row v. Alagappa Chettiar, (1912) 35 
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■when the Judge refused to take the award 
off the file it was a judgment within the 
meaning of Cl. 15 because it decided the 
rights between the parties, 

because by refusing to take the award off the 
file, the learned Judge in effect made the appellant 
liable for the amount of the award, for, if the 
award is put upon the file and remains upon the 
file, then, as pointed out by the learned counsel for 
the appellant, it is enforceable as if it were a decree 
of the Court under S. 15, Arbitration Act. 

8 Beng L R 433^® which contains the 
well-known definition of Couch C. J., is 
another case of proceedings falling within 
the ordinary jurisdiction of the Court. It 
was expressly held that the proceeding 
there under consideration (which was a 
proceeding by way of mandamus) was a 
proceeding in a civil case. That at once 
■distinguishes that case from cases such as 
land acquisition cases or rather matters 
where the dispute is determined by a ape. 
■cial tribunal set up under statutory autho. 
rity. So also in 10 I A 4^® one is concerned 
with an ordinary suit the only question 
being as to whether the particular decision 
arrived at was a judgment or whether the 
Court was acting in a ministerial capacity. 
What was there under consideration was 
the decision of a Judge of the High Court 
pronounced on an application in execution 
of a Privy Council decree. The point was 
as to whether the Court was acting in a 
ministerial or judicial capacity. Their Lord- 
ships of the Judicial Committee held that 
the Court was acting in a judicial capacity, 
that the decision was arrived at in a suit 
which had the effect of finally adjudicating 
upon a matter of very great importance 
and that it was a judgment from which an 
appeal lay. 

We are accordingly of opinion that this 
■case falls within the decision of the Privy 
Council in 40 Cal 21^ and the observations 
of their Lordships in 17 OWN 421® and 
that no appeal lies. There is, in our opinion, 
no judgment within the meaning of Cl. 10 of 
'the Letters Patent from which to appeal. 
There is only an award made pursuant to 
the provisions of the Workmen’s Compen¬ 
sation Act. It may be that the result is 
unfortunate, but that can be set right by 
legislation. We are not convinced that 
the result necessarily is unfortunate because 
in workmen's compensation proceedings 
one has, from the very nature of the case, 
on the one band persons unable to su stain 

23. Hurish Chunder Cho-wdhry v. Kali Sundar 
Debi, (1886) 9 Cal 482=10 I A 4=4 Sar 407 
=12 C L R 611 (P C). 


(unless supported by a Trades Union) a long 
continued and expensive litigation and it 
may well be for aught we know to the con. 
trary that it was the intention of the Legis- 
latur© to restrict the number of Courts 
which can consider the comparatively sim. 
pie points that arise under the Workmen's 
Compensation Act. If a Letters Patent 
Appeal lay it could only lie for reasons 
which would make appeal possible not only 
to a Division Bench from a Single Judge but 
also from the Division Bench to the Privy 
Council. That may or may not be desir. 
able. In England three Courts can, and 
frequently do, consider these workmen’s 
compensation awards ; the County Court, 
the Court of Appeal and the House of 
Lords. If we are right, as the law at 
present stands only two tribunals can con¬ 
sider these matters in India : (l) the Com- 
missioner, and (2) the High Court. We 
observe that although we have arrived at 
the conclusion that appeal does not lie 
under the Letters Patent, the Judge who 
has to deal with either an appeal or a 
reference under the Workmen’s Compensa- 
tioD Act might well be justified in any case 
of difificulty or raising a point of impor¬ 
tance, in referring the matter to a Bench. 
The preliminary objection is therefore up¬ 
held and the appeal is dismissed with costs. 

d.s./r.k. Appeal dismissed* 
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Pollock J. 

Indian Cotton Co. Ltd. (in insolvency) 

— Appellant. 
V. 


Bamcharanlal Chunnilal — Receiver — 

Respondent. 

Second Appeal No. 211 of 1936, Decided 
on 5th December 1938, from appellate 
decree of Dist. Judge, Nimar, D/- 30bh 
March 1936. 

(a) Transfer of Property Act (18SZ),>S. 52— 
Owner of property filing insolvency application 
and on his insolvency his property vesting in 
receiver—Owner cannot be said to have trans¬ 
ferred it. 

When owner of property files an insolvency 
application and is adjudged insolvent so that his 
property vests in the Court or the receiver ap¬ 
pointed by the Court, it cannot be said that the 
owner of the property has transferred it or other¬ 
wise dealt with it. His whole estate has devolved 
on the receiver just as, in case of his death, it 
would devolve on his heir : 35 Mad 405 and 
AIR 1922 Mad 335, Rel. on. [P 129 0 2] 
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(b) Intolvency — Mortgagor adjudged insol- 
'vent—Preliminary decree for lale obtained by 
■mortgagee made hnal and property sold in 
•execution *— Proceeding is not binding on 
jreceiver if not impleaded in it. 

When a mortgagor is adjudged insolvent, his 
-estate vests in the Court with eSect from the pre¬ 
sentation of the insolvency application. Where 
therefore in a suit brought by a mortgagee, a pre¬ 
liminary decree is obtained after the mortgagor 
has applied in insolvency but before he is adjudged 
an insolvent and that decree is made final and 
insolvent’s property is sold in execution, the pro* 
ceedings are not binding on the receiver if he was 
not impleaded in those proceedings : A I R 1914, 
P G 129 and AIR 1927 P C 108, Rel. on. 

[P 130 0 1] 

W. R. Puranik and R. Kaushalendra Rao 

—for Appellant. 

A. V. Kliare and W. B. Pendharkar — 

for Respondent. 


Judgment. —On 6th August 1928, Gan- 
epatsa and Rambhausa effected a mortgage 
of certain property in the Khandwa dis¬ 
trict by deposit of their title deeds with the 
-Indian Cotton Trading Company in Bombay. 
In 1929 this company sued to enforce its 
mortgage in the High Court of Bombay 
and obtained a preliminary decree for sale 
on 15th January 1930. One Daulat had 
applied to have Ganpatsa and Rambhausa 
• adjudged insolvent and an interim receiver 


was appointed, but that insolvency appli¬ 
cation was dismissed in default on 8th 
November 1929. The interim receiver was 
made a party to the suit on the mortgage. 
On 18th December 1929, Ganpatsa and 
Rambhausa applied to be adjudged insol¬ 
vents and they were so adjudged on 25th 
April 1930 when their estate vested in the 
receiver appointed by the Insolvency Court, 
On 25th August 1930, the preliminary 
•decree for sale was made final. On 17th 
December 1930 the decree-holder applied 
to the High Court to alter the decree so as 
to include a certain malik makbuza field 
which was mentioned in the mortgage and 
"the plaint but had been omitted from the 
'deoree, and on 15th January 1931 the 
decree was amended. Subsequently, the 
“ort^ged property was sold at Bombay 
and the Indian Cotton Trading Company 

ia possession on 5th December 
lydi. The present suit has been brought 
y the receiver ^pointed by the insolvency 
Court to poggession of the malik 

makbuza field frbm the Indian Cotton Trad- 

lu® Courts have held 

that the High Court of Bombay had no 

to deal with property situated 

^ decree was 

1989 Kyi7 & 16 


therefore void. This was the view taken in 
31 N L R Sup 43^ and 31 N L E Sup 57‘-^ 
and the case cited therein, but since then 
Act 5 of 1936 has been passed which 
enacts that no decree passed or order made 
by the High Court of Judicature at Bom¬ 
bay, in the exercise of its ordinary original 
civil jurisdiction under Cl. 12 of its Letters 
Patent, shall be called in question in any 
proceedings before any other Court on the 
ground that it had no jurisdiction to pass 
or make the decree or order. The decree 
in the mortgage suit therefore cannot be 
challenged on the ground that the High 
Court of Bombay had no jurisdiction to 
make it. 

The preliminary decree for sale was 
passed on 15th January 1930. On 25th 
April 1930 Ganpatsa and Rambhausa 
were adjudged insolvent and their estate 
vested in the Court with effect from the 
presentation of the insolvency application 
which was made on 18th December 1929. 
On 29th July 1930 the plaintiff was 
appointed receiver and their estate then 
vested in him. On 25th August 1930, the 
preliminary decree for sale was made final, 
and subsequently the property was sold in 
execution. It is admitted that the receiver 
was not impleaded in these proceedings. 
The question therefore arises whether he is 
bound by them. If the receiver stands in 
the same position as a transferee pendente 
lite, he will be bound, for it is not obliga¬ 
tory on a plaintiff to implead a transferee 
pendente lite. S. 52, T. P. Act, provides 
that during the pendency of any suit in 
which the right to immovable property is 
in question the property cannot be trans¬ 
ferred or otherwise dealt with by any 
party to the suit so as to affect the rights 
of any other party thereto. The question 
is whether property can be said “trans. 
ferred or otherwise dealt with” when its 
owner files an insolvency application and is 
adjudged insolvent so that bis property 
vests in the Court or the receiver appointed 
by the Court. In such a case it cannot, in 
my opinion, be said that the former owner 
of the property has transferred it or other, 
wise dealt with it. His whole estate has 
devolved on the receiver just as, in case of 

1 , Gangaram Tekchand v. Dharamsi Jetba Go., 

(1936) 22 A I R Nag 250=169 I C 739=31 

N L R Sup 43 (F B). 

2. Murlidhar v. Gorakhram Sadhuram, (1936) 23 

AIR Nag 1=161 I 0 877=31 N L R Sup 57 

(F B). 
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his death, it would devolve on his heir. 
This is the view taken by Sir Dinshah 
Mulla in his Transfer of Property Act, 
Edn. 2, at p. 234, and in 25 Mad 406® and 
42 M L J 426 no case to the contrary 

has been cited. 

The position then is, as in 42 Cal 72,® 
that no proper steps were taken to bring 
the receiver before the Court and obtain an 
order binding on him: accordingly ho was 
not bound by anything which was done, 
and further the judgment-debtors had at 
the time of the sale no right, title or 
interest which could be sold or vested in a 
purchaser and consequently the respon¬ 
dents acquired no title to the property. In 
54 Cal 595,® it was suggested that the Sec¬ 
tion which corresponds to S. 28 (6), Pro¬ 
vincial Insolvency Act, entitled a secured 
creditor to deal with the security as though 
there had been no vesting in the Court or 
the receiver. Their Lordships repelled that 
suggestion and stated that an action against 
the insolvent could not proceed in the 
absence of the person to whom the equity 
of redemption has been assigned by the 
operation of law and that the latter alone 
had the sole interest in the subject-matter 
of the suit, 80 that any decree passed in 
proceedings to which he was not a party 
twould be a nullity. I therefore hold that 
the receiver is not bound by the proceed¬ 
ings which resulted in the passing of the 
malik makbuza field to the Indian Cotton 
ITradiog Company and that this company 
itherefore has no right to retain possession 
'of this field as against the receiver. The 
,plaintiff’s claim for possession must there, 
fore bo upheld and the appeal is dismissed 
■with costs. Counsel's fee Rs. 25. 

d.s./r.k. Appeal dismissed. 


3. Puninthavelu Mudaliar v. Bhashyam Ayyan- 

gat. (1902) 25 Mad 406=12 M L J 282. 

4. Subramania Aiyar v. Ramakrishna Aiyar, 

(1922) 9 A I R Mad 335=70 I 0 357=42 
M L J 426. 

5. Baghunath Das v. Sundar Das, (1914) 1 A I R 

P 0 129=24 I 0 304=42 Cal 72=41 I A 251 
(P C). 

6. Kala Chand Banerjed v, Jagannath Marwari 

(1927) 14 AIR PC 108=101 I C 442=54 
Cal 595=54 I A 190 (P 0). 
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POLIiOOK J. 

Krishnaji Ganuji Dhangar and another 

— Appellants- 

V. 

Anusaya Bai tofo Sadasheo Dhangar — 

Respondent- 

Second Appeal No. 2 of 1937, Decided on 
23rd November 1938, from appellate decree 
of Second Addl. Dist. Judge, Amraoti, D/- 
30th September 1936. 

(a) Hindu Law — Widow — Maintenance — 
Amount of — Unproductive ornaments should 
not be taken into account when fixing rate of 
maintenance. 

Unproductive stridhan such as clothes and 
ornaments of small value ought nob to be taken 
into consideration when fixing the rate of main* 
tenance for a Hindu widow : A I B 2937 Bom 
135, Bel. on. [P 131 0 21 

(b) Hindu Law—Stridhan—Ornaments given 
to daughter-in-law at her marriage are her 
stridhan. 

Ornaments given to a daughter-indaw by her 
father-in-law at the time of her marriage are her 
stridhan. [P 132 C 1} 

(c) Hindu Law — Widow — Maintenance — 
Even minor widow, to whom no guardian is 
appointed, cannot be deprived of right of main¬ 
tenance merely because she refutes to live m 
husband’s family, more so, when financial con¬ 
dition of family allows of granting of separate 
maintenance. 

A widow is not bound to live in the house of her 
husband’s family provided she does not leave it 
for any improper purpose. Even in the case of a 
minor widow, although her husband’s relations as 
her natural guardians might have a prior claim to 
be appointed her guardians, still in the absence of 
any such appointment, the ordinary principle that- 
a Hindu widow is not necessarily to be deprived of 
her right of separate maintenance merely becai^ 
she refuses to live in the family house, appfi®®^ 
more especially so, when the financial condition 
of her husband’s family allows of the granting of 
a separate allowance. [P 132 0 1} 

(d) Hindu Law — Widow — Maintenance — 
Court has wide discretion in matter of granting, 
or withholding arrears of maintenance. 

The Court has a wide discretion in the matter of 
granting or withholding arrears of maintenance 
granted to a Hindu widow. If it can be sho^ 
that the widow was in want at the time at whion 
she was entitled to maintenance, the Court may 
give her arrears for that period x A I B 1918 Boflj 
122, Bel. on. [P 132 0 1] 

(e) Res judicata Bar of — Previous euit 
between same parties instituted in Small Cause 
Court and subsequent suit on regular «ide — 
Decision in previous suit does not operate a* 
res judicata, although same Judge presides over 
both Courts. 

^ Where the previous suit between the same par* 
ties is instituted in a Court of Small Causes and 


Krishnaji v. Anusaya Bai 
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the sxibseqaent suit, on the regular side, the deci. 
sion in the previous suit does not operate as res 
judicata althoi^h the same Judge presides over 
both the Courts, and the evidence in one suit is 
read as evidence in the other, inasmuch as the 
Snuhll Cause Court is not competent to try the 
subsequent suit in which the issue is again raised. 

[P 131 0 1] 

J. E. Mudholkar —for Appellants. 

P. Y. Deshpande — for Respondent. 

Judgment* — This appeal arises out of a 
suit brought by the plaintiff-respondent 
Anuaaya Bai, a minor widow, against her 
father-in-law Krishnaji and brother-in-law 
Pandu for the return of certain ornaments 
which she alleged to be her stridhan and 
for maintenance. The lower Appellate 
Court held that the ornaments were the 
plaintiff’s stridhan but were already in her 
possession. It gave the plaintiff a decree 
for maintenance at the rate of Es. 30 per 
annum and for Es. 60 as arrears of main, 
tenance, the whole to he a charge on part 
of the family estate. A cross-objection has 
been filed by the plaintiff objecting to the 
finding that the ornaments are in her pos¬ 
session. While the suit was proceeding in 
the trial Court, another suit filed by the 
defendant Krishnaji against Anusaya Bai 
and her father for the recovery of the 
ornaments, which in that suit were alleged 
to be in the possession of Anusaya Bai’s 
father, was proceeding in the Small Cause 
Court. The same Judge presided over each 
Court and the cases were tried together, it 
being agreed that the evidence in one suit 
should be read as evidence in the other. 
Each case was decided by a separate judg¬ 
ment on the same day, and in each case it 
was held that the ornaments were Anusaya 
Bai’s stridhan and were in the possession 
of Krishnaji. Krishnaji appealed against the 
decision in the regular suit and it was held 
that the ornaments were in Anusaya Bai’s 
jposaesBion. It is now contended that the 
fleoision in the Small Cause Court suit 
operated as res judicata and that therefore 
was not open to the lower Appellate 

O' different conclusion, 
o. Ill wvUP. 0., which states the rule of 
res Jndmatai requires that the Court which 
tned the issue in the former suit must be 
oom^tent to try the subsequent suit in 
which toe issue is again raised. The SmaU 
Cause Court was not competent to try the 
suit for maintenance and therefore there is 

ifindings of the lower 
Appellate Court that the ornaments are in 
Annsaya Bai’s possession is a finding of 


fact that cannot be challenged in second 
appeal. 

I now turn to the appeal. The first point 
taken is that, as Anusaya Bai has orna- 
ments which have been valued by the trial 
Court at Rs. 374-13-0, she ought not to be 
given maintenance until she has exhausted 
these ornaments. As Broomfield J. has poin¬ 
ted out in I L R (1937) Bom 113^ at p. 116 
the commentators on Hindu law are una¬ 
nimous that unproductive stridhan, such as 
clothes and jewels, ought not to be taken 
into consideration when fixing the rate of 
maintenance for a Hindu widow. Broom, 
field J. remarked : 

I think it must be taken to be good law that as 
an ordinary rule stridhan ornaments are not to be 
taken into account in assessing maintenance. It 
need not be laid down as an invariable rule. If the 
widow were in possession of ornaments of great 
value which she would not ordinarily wear or use, 
and which she would be likely to dispose of, that 
might be a different matter. 

Wassoodew J. at page 125 stated : 

Spiking entirely for myself, it seems illogical 
that in the consideration of the circumstances of 
her position as well as the estimated income of the 
property sought to be made liable for her mainten¬ 
ance, the potentiality of the widow's income from 
stridhan ornaments upon conversion should not be 
taken into account in fixing the amount of her 
maintenance. 

Hero the value of the ornaments is not 
large and the case falls, in my opinion, 
within the ordinary rule that unproductive 
ornaments are not to be taken into account. 
It has been contended that the ornaments 
are not stridhan. There are findings of fact 
that the ornaments were given to Anusaya 
Bai by her father-in-law at the time of her 
marriage. At p. 126 of Mulla's Hindu Law, 
Edn. 8, it is stated that property given or 
bequeathed to a Hindu female, whether 
during maidenhood, coverture, or widow¬ 
hood, by her parents and their relations, 
or by her husband and his relations is 
stridhan according to all the schools. I 
have been referred to p. 143 of that edition 
where stridhan is divided into four classes, 
the second being yautaka, that is gifts made 
to a woman at the time of her marriage, 
whilst seated with her husband on one 
seat, the word being derived from yuta. 
that is, 'joined together'. The argument is 
that there is no evidence to show that the 
gift was made to her whilst she was seated 
with her husband on one seat. In Sarkar 
Sastri’a Hindu Law, Edn. 7, p. 715, stri- 

1. Guruehiddappa v. Parwatewwa, (1937) 24 
air Bom 136=167 I 0 973=1 L R (1937) 
Bom 113=36 Bom L B 1293. 
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dhan is defined as including gifts at thefcime 
of marriage or yautuka which may either 
be (1) before the nuptial fire or at the 
actual ceremony of marriage or (2) those 
received in her father s or father-in-law s 
house either before or after the actual cere¬ 
mony, but at a time when various other 
rites appurtenant to marriage are per¬ 
formed. It was assumed in the lower Courts 
that it it was proved that the ornaments 
were given to her at the time of her 
marriage, as opposed to being put on her 
person merely for the time being, they 
would be her stridhan and I think that 
point was rightly decided. 

The nest point urged is that Anusaya 
Bai ought to live with the defendants who, 
as her husband’s relations, are her natural 
guardians and that she is not entitled to 
maintenance it she chooses to live else¬ 
where. It is well settled that a widow is 
not bound to live in the house of her hus¬ 
band’s family provided that she does not 
leave it for any improper purpose. Accord, 
ing to the Vyavastha Chandrika separate 
maintenance is to be allowed to that mem¬ 
ber of the family who for a just cause could 
not live in, and mess with, the family. The 
Question is how far that applies to a minor 
widow. Her husband’s relations as her 
natural guardians might have a prior claim 
to be appointed her guardian, but in the 
absence of any such appointment I think 
that the ordinary principle, that a Hindu 
widow is not necessarily to be deprived of 
her right of separate maintenance merely 
because she refuses to live in the family 
jhouse, would apply. The lower Appellate 
Court has remarked that it would be 
impossible for the plaintiff to live with the 
defendants after this litigation and that she 
cannot be forced to live with them when 
the financial condition allows of the grant¬ 
ing of a separate allowance. With this I 
agree and I hold that the plaintiff should 
not be deprived of maintenance for this 
reason. 

The plaintiff has been granted arrears 
for two years. The Court has a very 
large discretion in granting or withholding 
arrears; if it can be shown that the widow 
was in want at the time at which she was 
entitled to maintenance the Court may give 
her arrears for that period: 43 Bom 66.^ 
The claim to arrears was not specifically 

2. Karbasappa v. Kalla-a, (1918) 5 A I R Bom 
122=47 I C 623=4S Bom 66=20 Bom L R 
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challenged, and I do not think that any 
case has been made out for modifying this 
part of the decree. Lastly it has been 
urged that the decretal amount should not 
have been made a charge on the entire 
estate. Actually it does not appear to have 
been made a charge on the entire estate,, 
and this objection has not been taken in 
the grounds of appeal. The appeal there, 
fore fails and is dismissed with costs. 
Counsel’s fee Rs. 20. The cross-objection is 
also dismissed with costs, 

r.m./r.K. Appeal dismissed. 
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Vivian Bose J. 

Mi. Benukahai wlo Sitaramji Wan. 
khade — Appellant. 

V. 

Bheosan Hapsaji Junghare and others 

— Respondents. 

Second Appeal No. 332 of 1936, Decided 
on 10th October 1938, from appellate decree 
of Addl. Dist. Judge, Amraoti, D/- 30th 
March 1936. 

(a) Transfer of Property Act (1882), S. 100 
—Agreement which creates a charge cannot be 
invalid simply because its provisions offend 
against the procedural law in latter part of 
Sec. 100. 

The first part of S. 100 deals with substantive 
rights and the second with the manner in which 
they are to be enforced, i, e. with the adjective or 
procedural law. The latter portionof S. 100 does not 
govern the former and hence an agreement which 
clearly falls within the definition of charge cannot 
be invalidated altogether simply because it contains 
provisions which offend against the procedural 
law as laid down in the latter portion of the 
Section. [P 134 0 1] 

(b) Transfer of Property Act (1882), S. 100 
—Charge, how created. 

An agreement which provides that in default of 
a certain payment for maintenance by one party to 
the other the latter will be at liberty to cultivate a 
field and maintain herself clearly creates a charge, 
the intention being that she is to look to th® 
profits from the land for maintenance for a parti* 
cular period. But such a charge cannot be enforced 
by sale of the land '.AIR 1922 P 0 107, FolU ! 
IIMI A 517 (P C), Ref. [P 134 0 1, 2] 

(c) Transfer of Properly Act (1882), Ss. 100 
and 91 Mortgagee with notice of charge on 
property mortgaged is bound by it as mortgagor 
himself. 

The possession of a mortgagee who has con* 
structive notice of a charge on the property mort¬ 
gaged resembles that of a trustee under S. 91 eud 
hence he is as much bound to fulfil the obligation 
which attaches to the property mortgaged as the 
mortgagor himself, there being an equitable lien 
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under the law : 19 Cal 584 (P O) and 9 M I A 
307 (P C;, Foil. IP 134 0 2] 

(d) Transfer of Property Act (1882)* S. 53— 
The burden of proving that a transfer was for 
value and without notice is on the transferee. 

Either under S. 100 or under more general rule 
oi law the burden 1 b on the transferee to establish 
that he is a bona fide transferee for value without 
notice \ AI B 1934 P C 68. Foil, [P 135 C 1] 

(e) Transfer of Property Act (1882)* S. 3— 
Notice — Conduct which can be regarded as 
wilful abstention stated. 

Where a mortgagee knows about the law of 
registration and also that it is necessary for him to 
search the registers to make himself sure that tho 
property mortgaged to him was free from encum¬ 
brance and yet while causing a search to be made 
refrains from making the same, such conduct can 
only be regarded as wilful abstention : (1874) 7 
H LC 135, Ref. [P 136 C 2] 

(f) Transfer of Property Act (1882)* S. 3 — 
Notice to agent is constructive notice to prin* 
cipal. 

Where the registers of the Registrar did contain 
a reference to a particular agreement which creat¬ 
ed a charge on a certain land on the date on which 
they were examined on behalf of the mortgagee by 
bis agent who omitted to look at the entries against 
the property and to look into them carefully : 

Held that the mortgagee could be charged with 
the negligence or bad faith of bis agent and that 
be would be deemed to have bad constructive 
notice of the charge : 30 Cal 539 (P C), Foil.-, 4 
Cal 897 (P C), Ref. CP 136 C 1] 

(g) Transfer of Property Act (1882)* S. 100 
Charge—Enforcement of. 

Where an agreement which created a charge of 
maintenance on a certain land of a mortgagor pro¬ 
vided that in default of a certain sum the charge- 
holder was entitled to possession of the land and 
on default the charge was sought to be enforced 
against the mortgagee : 

Held that the decree should approximate as 
near as might be to a decree for foreclosure and 
that the mortgagee should be given a chance to 
redeem it if he desired to keep the property in pos¬ 
session as the relief was an equitable one and could 
be moulded to suit the requirements of the case. 

[P 136 C 1, 2] 

K. V. Brahma — for Appellant. 

M. E. Bobde — for Respondents 2 to 4. 

Judgment.—The plaintiff sues for pos- 
Beaaion of a field to the extent of a one-third 
Bhate and for arrears of maintenance. The 
held originally belonged to a joint Hindu 
amily of which the plaintiff was a member. 

between the male members 
this fiem was assigned to the share of the 
plaintiff B grandson Bamrao. He undertook 
the plaintiff a maintenance allowance 
of Rs, 800 a year and agreed in default to 
hand over the field to the plaintiff for her 
opltivation and enjoyment during her life, 
time. This agreement U embodied in a 
registered document, Ex. p i, dated 8th 


February 1926. On 28bh March 1926 
Ramrao mortgaged the field to one Lalji, 
the father of defendants 2 to 4 for Rs. 8000 
(Ex. D-9). 

After this, on 29th November 1926 he 
sold the field to one Ramchandra Surya- 
bhan. Defendant 1, who was a co-sharer, 
thereupon brought a suit for pre-emption, 
obtained a decree on 23rd June 1928 and 
obtained possession. He also agreed at the 
same time, since, according to the plaintiff, 
the responsibility for paying tho plaintiff 
her maintenance allowance had now de- 
volved on him, to pay the plaintiff her Rs. 
300 a year. The plaintiff says he did so up 
to 1st January 1932, but as he stopped 
payments after that date she sued him and 
obtained a decree on 30th April 1934 in 
Civil Suit No. 577 of 1933. In the mean¬ 
while defendants 2 to 4 had sued on their 
mortgage (C, S. 32/32). They obtained a 
final decree for foreclosure and took posses¬ 
sion on 4th November 1933. Defendant 1 
was thus dispossessed. The plaintiff’s case 
is that defendants 2 to 4 are now liable for 
the maintenance allowance and since they 
have refused to pay it on demand the 
plaintiff is entitled to possession. Hence 
this suit. The principal defence to the 
action in the lower Courts was that defen¬ 
dants 2 to 4 are bona fide transferees for 
value without notice and so are not bound 
by the charge. The lower Courts have up¬ 
held this plea and have dismissed the 
plaintiff’s claim. She appeals here. The 
main point taken here on behalf of defen¬ 
dants 2 to 4 is that the document in ques¬ 
tion Ex. P.l does not create a charge at all 
and that therefore no question of notice 
arises. The document is in the following 
terms : 

You are my grand-mother and you are entitled 
to maintenance from me. Hence I shall give you 
Rs. 300 on account of maintenance each year in 
the month of January and shall obtain your receipt. 
In default to pay the aforesaid maintenance allow¬ 
ance at the stipulated time I shall pay interest 

thereon.I shall pay you this amount 

each year as stipulated. In case of default in the 
payment of the maintenance amount, I agr^ m 
writing to let you cultivate the following fields 
and thereby let you maintain yourself. 

The last sentence is taken from the 
translation given me by the learned counsel 
for the defendants-respondents. I agree it 
is a more correct rendering of the original 
than the official translation. It will be seen 
that the agreement was that the plaintiff 
was to enter upon possession and cultivate 
herself in the event of default and not that 
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the property should be brought to sale in 
the manner contemplated by S. 100, T. P, 
Act. This, it is argued, differentiates the 
agreement in question from a charge and 
therefore it is argued, considerations which 
apply to charges cannot be applied here. 
S. 100, T. P. Act, defines a charge in the 
following words : 

Where immovable property of one person is, by 

act of parties.made security for the 

payment of money to another and the transaction 
does not amount to a mortgage, the latter person 
is said to have a charge on the property. 

This part of the Section has not been 
touched by the amendment. Then, having 
defined a charge the Section continues to 
deal with the manner of its enforcement. 
Before the amendment it ran thus, 

and all the provisions hereinbefore contained as to 
a mortgagor shall, so far as may be, apply to the 
owner of such property, and the provisions of Secs. 
81 and 82, shall, so far as may be, apply to the 
person having such a charge. 

After amendment it reads as follows, 
and all the provisions hereinbefore contained which 
apply to a simple mortgage shall, so far as may be, 
apply to such a charge. 


It will be seen that the first part of the 
Section deals with substantive rights and 
the second with the manner in which they 
are to be enforced, that is to say, with the 
adjective or procedural law. That being so, 
:I do not think the latter portion of the 
Section can be said to govern the former. 
It may be relevant in considering whether 
a charge was really intended to be created 
|but I do nob think that an agreement 
which clearly falls within the definition 
can be invalidated altogether simply be¬ 
cause it contains provisions which offend 
against the procedural law. Therefore what 
we primarily have to see is whether the 
agreement here falls within the ambit of 
the definition. That resolves itself into two 
questions : (l) Was the intention to make 
the property security for payment of the 
money, and (2) Does it not amount to a 
mortgage ? 

I have no doubt about the first point. 
The agreement was that in default of pay. 
ment, the plaintiff was to be at liberty to 
cultivate the fields. The intention there, 
fore was that the plaintiff was to look to 
the profits from this land for her mainte. 

clearly creates a charge : see 
49 Cal 820 at p. 836. It does not amount 
to mortgage, for there is no transfer of 
^y interest in the property charged. There. 


!• Suleman Quadir v. SalimullftK 

(1922) 9 A I R P 0 107=69 1 0 138-49 
820=49 I A 163 (P 0). ^ 


fore the conditions of the definition are 
fulfilled. 

But I also agree that the charge here 
cannot be enforced by sale. When the par. 
ties themselves expressly contract that the 
remedy for default in payment shall be 
delivery of possession for a particular 
period, namely during the lifetime of the 
charge holder and not sale, I do not think 
the Courts would be justified in substitut. 
ing a totally different contract for the one 
made. The difference is a material one, for 
if sale is the remedy, then the owner stands 
a chance of losing his property for all time, 
whereas if possession is all that can be 
claimed, then his proprietary interest in 
the property is unaffected and his right to 
possession revives on the death of the 
charge holder. It is to be observed that 
Sec. 100 contemplates other methods of en- 
forcemeat, for the words relating to sale 
are “so far as may be,” and their Lordships 
of the Privy Council observe in 11 M I A 
517^ at page 548, 

that unless some authority is cited to show that 
the transaction is invalid, eSect should have been 
given to the manifest intention of the parties. 

The trouble arises here because in India 
the one word “charge” is used to embrace 
not only charges properly so called, which 
arise by act of parties, but also liens which 
arise by operation of law. In the one case, 
namely of charge proper, remedy by sale is 
of the essence, but not necessarily so in the 
case of a lien. 

As between the immediate parties to the 
agreement it does not much matter what 
the transaction is called, for, it could clearly 
be specifically enforced. If Bamrao had 
failed to pay, the plaintiff could have com¬ 
pelled him to perform his bargain and place 
her in possession. In those circumstances 
the possession of the defendant, who, as I 
shall show later, took with constructive 
notice of the charge, was that of a trustee, 
or to be more accurate, resembled that of a 
trustee under Sec. 91, Trusts Act. Conse¬ 
quently, he is as much bound to fulfil the 
obligation which attaches to this property 
as Ramrao was. An equitable lien arises 
under the law. Cases of analogous liens 
under the English law are to be found m 
Coote on Mortgages, Vol. 1, page 80 and 
Vol. 2, page 387. The Privy Council also 
envisage the possibility of equitable charges 

2. Nawab Umjad Ally Khan v. Mt. Mohmnd®® 
Begam, (1866-67) 11 M I A 617=10 W B 36 
=2 Sar 315=2 Suther 98 {P O). 
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tn India in 19 Oal 584^ at page 593 and 9 
MIA 307* at page 326. See also Ghose’s 
Law of Mortgage in India, Edn. 4, Vol. 1 
page 130 ei seq. 

That brings me to the question of notice. 
There is not much difficulty there. Whether 
the matter falls squarely within 8. 100 or 
whether it comes under a more general rule 
of law, the burden is on the transferee to 
establish that he is a bona hde transferee 
for value without notice. This has been 
settled by their Lordships of the Privy 
Council in 13 Pat 242® at page 251 where 
they quote a passage from an earlier ruling 
of the Boardin 9 M I A 307.* Their Lord- 
ships, 3 tated there that it does not matter 
whether the charge is an equitable or a 
legal one for the principle is the same and 
oontinued : 

As one who owns property subject to a charge 
can, in general, convey no title higher or more free 
than his own, it lies always on a succeeding owner 
iio make out a case to defeat such prior charge. 

That settles the question. The lower 
Appellate Court has placed the burden on 
the plaintiff and so has the first Court, but 
that accordiog to their Lordships’ decision 
is wrong. It may be conceded that registra¬ 
tion does not operate as constructive notice 
here because the amendment to S. 3, T. P. 
Act, had not been made at the date of the 
mortgage but the definition of notice was 
the same. 

A person is said to have notice of a fact when 
.... but for wilful abstention from an enquiry or 
search which he ought to have made or gross 
negligence he would have known it. 


This makes the matter as variable as th€ 
proverbial Chancellor’s foot. What would 
bo gross negligence in one case would not 
be 80 in another; what would amount tc 
wilful abstention in one man would not 
necessarily be so in another. The type and 
kind of search expected of one person would 
not be the same as that required of another, 
It all depends upon the man’s knowledge 
and the means of information which lay tc 
bis hand. 

K If- merely the course which a man dealing 
Dona flde in the proper and usual manner for hi{ 
interest ought, by himself or his solicitor, t< 
40U0W with a view to his own title and his owr 
s ecurity ; (1874) 7 H L 1358 at pag e 167. 

State, (1892) 19 Oa! 

684=19 I A 96=6 Sat 192 (P 0). 

4. Varden Seth 6am v. Luckpathy Royie< 
Lallah, (1861-68) 9 M I A 807 = 1 Sat 867= 

5. Singh v. Qokul Ohand, (1934) 23 
Agra Band v. Barry, (1874) 7 H L 136. 


In the present case there can be no doubti 
that the defendant knew about the law of! 
registration. He knew that if he wanted to 
make sure that the property mortgaged to 
him was free from encumbrances it would 
be necessary for him to search the registers. 
I say he knew this because he actually did 
institute a search, or rather caused one to 
be made. That being so, armed with that 
knowledge, if he had refrained from making 
a search, it could only have been regarded 
as wilful abstention in his case. 

It is not a matter of law; it is not that 
the law requires a search in every case. It 
is a question of fact, pure and simple. 
Would a man possessed of the knowledge 
which the defendant possesses, or rather 
possessed at the relevant date, knowing all 
he did acting honestly, anxious to take a 
mortgage free from encumbrances, have 
searched the registration registers ? If yes, 
then an omission to do so would either be 
wilful abstention or gross negligence. I 
stress this because the lower Courts, and 
©specially the lower Appellate Court seem 
to think that the matter is one of law and 
have decided the case accordingly. I refer 
in particular to the following sentence: “No 
duty is cast by the law to take an inspec¬ 
tion of the registry.” 

In the present case I can only come to 
one conclusion on the facts. The defendant 
did cause a search to be made. He must 
have done that for some reason. The only 
reason possible was to see whether the pro- 
petty was free from encumbrances and 
whether the title sought to be conveyed 
resided in the mortgagor. That being so, 
he was aware of the value and necessity of 
a search when taking a mortgage of pro¬ 
perty and if he was aware of that, then it 
was incumbent on him, possessed of that 
knowledge, to make the necessary search or 
cause it to be made on bis behalf. 

It is necessary to come to this finding 
before one passes on to the next step, 
because if it was not necessary for him to 
make a search, then the fact that he made, 
or caused to be made, a very cursory one, 
would not tell against him. On the other 
hand, if it was necessary, then a cursory 
glance through the registers and an omis¬ 
sion to look at the entries relating to this 
property could only have been due to 
wilful abstention or to gross negligence. 
No other conclusion is possible. Now we 
know that the registers did contain a refer, 
ence to this particular agreement on the 
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date on which they were examined on 
behalf of the defendant. I have also held 
that it was incumbent on the defendant, 
armed with the knowledge he had, to 
inspect or cause these registers to be in¬ 
spected. That being so, an omission to look 
at the entries against this property and to 
look into them carefully must in the cir¬ 
cumstances of this case have been due 
either to wilful abstention or to gross 
negligence. 

The next question is whether the defen¬ 
dant can be charged with the negligence or 
bad faith of his agent. It is now settled 
that he can. The matter is dealt with in 
Mulla’s Transfer of Property Act, 1933 
Edn., p. 33. In spite of a Calcutta decision 
to the contrary, their Lordships of the 
Privy Council decided in 30 Cal 539^ at 
p. 545 that the acts and knowledge of the 
agent were the acts and knowledge of his 
principal, and this, as Sir Dinshaw Mulla 
points out, accords with the principle that 
“he who acts through another is deemed to 
act in person.” Were it otherwise notice 
would be avoided in every case by employ¬ 
ing agents.” This principle has now been 
, embodied in Expl. 3 to S. 3, T. P. Act, but 
the amendment introduces no new law. It 
merely gives effect to the Privy Council 
decision as against the earlier Calcutta 
ruling in 4 Cal 897® at page 910. In these 
circumstances not only has the defendant 
•not proved that he is a bona fide transferee 
without notice but he is in equity deemed 
to have had constructive notice of the 
charge. Consequently, it can be enforced 
against him. 

The next question then is, to what extent 
can this be done? The claim includes a 
prayer for arrears of maintenance and also 
for possession. It is clear that no personal 
decree can be passed against the defendant 
because he was not a contracting party. He 
did not agree to pay the plaintiff anything. 
It is equally clear under the terms of 
Ex. P-l that if there is default in payment 
of the allowance, then the plaintiff is 
entitled to possession. There has been 
default and so under a strict interpretation 
of the bond possession would have to be 
handed over. But even a foreclosure mort- 
igage is not enforced like that, and so a 

7. Mohori Bibee v. Dharmodhas Ghose, (1903) 30 

Cal 539=30 I A 114=8 Sar 374=7 OWN 

441 (P C). 

8. Greender Ohunder Ghose v. Makintosh, (1879) 

4 Oal 097=4 C L R 193. 
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mere charge, which is a lesser right, cannot 
be placed upon a higher footing. The decree 
will therefore have to approximate as near 
as may be to a decree for foreclosure; that 
is to say the defendant must be given the 
chance of what I might term redemption 
if he desires to keep the property in his' 
possession. 

That resort may be had to foreclosure in 
suitable cases is evident from 13 Halsbury 
93. The relief is an equitable one and so 
can be moulded to suit the requirements of 
the case. The decree will therefore be that 
if the defendants pay into Court the sum 
of Rs. 347-4-0 and future interest thereon 
from 6th July 1936 (the date of the appeal 
in this Court) to 6th March 1939 (the date 
hereby fixed for payment) at the rate of 6 
per cent, per annum simple together with, 
the costs on or before 6th March 1939,. 
then the plaint property will stand free 
from the charge created by reason of the 
said sum (but not free from a charge for 
future maintenance). But if they do not, 
then the defendants will place the plaintiff 
in possession of the plaint property for the 
period of her life in lieu of her right to 
maintenance. I have not allowed future 
interest from the date of suit to the date of 
the appeal because it was not claimed and 
no court.fees were paid for such a relief. 
The appeal is allowed and the decrees of 
the lower Courts are reversed. Costs in all 
three Courts will be paid by the defendants- 
respondents. 

s.g./r.k. Appeal allowed. 
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Sadasheo Rao Shamrao and others — 

Defendants — Appellants- 

Y. 

Roopchand Gorelal and another — 

Plaintiffs — Respondents.. 

First Appeal No. 135 of 1935, Decided 
on 12th December 1938, from decree of 
the Sub-Judge, First Class, Seoni, D/. 4th 
October 1935. 

(a) Transfer of Property Act (1882), S. 60— 
Mortgage is one and indivisible and co-mortga« 
gees hold as tenants-in-common. 

Where the consideration of a mortgage proceeds 
from different sources but one lump sum is sad¬ 
dled on the entire estate, the mortgage is a joint 
and indivisible one in •which the mortgagees hold 
as tenants-in-common •. A I B 1919 P 0 24, Foil. 

[P 137 0 21 
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(b) C. P. Debt Conciliation Act (2 of 1933), 

St. 7-A and 12 (1)—S. 7-A is not retrospective 
— Prior to S. 7-A, Civil Courts have right to 
decide whether facts necessary to constitute 40 
per cent, rule are present or not. 

Section 7-A has no retrospective effect and when 
it does not apply the Civil Courts have the right 
to decide whether the facts necessary to constitute 
40 per cent, rule mentioned in Sec. 12 (1) arc pre¬ 
sent or not: AIR 1938 Nag 373; AIR 2937 Nag 
B59 and 20 N L 1203, Foil. [P 138 C 2] 

(c) C. P. Debt Conciliation Act (2 of 1933), 
Ss. 12 (1) and 15 — Certificates under S. 15 

when debts due to creditors accepting award are 
less than 40 per cent, are without jurisdiction. 

Where the debts due to the creditors who accept¬ 
ed the award do not come to the necessary 40 per 
cent., Debt Conciliation Board acts without juris¬ 
diction in issuing certificates under S. 15 and the 
creditors are entitled to pursue their remedy in a 
Civil Court in the usual way. [P 138 C 2] 

(d) Interest — Compound interest—Meaning 
of. 

Interest on interest means compound interest ; 
AIR 1931 Nag 25, Dissent.\A 1 B 1928 P G 35, 
Expl, and Dieting. tP 138 0 2j 

(e) Transfer of Properly Act (1882), Ss. 60, 
67 (d) — One of three mortgagees acquiring 
share in mortgaged property without consent 
of others — Mortgage is not split up and co¬ 
mortgagees are entitled to proceed against 
entire property. 

Where only one of the three mortgagees acquires 
in part a share in the property mortgaged without 
the consent of the other mortgagees, the mortgage 
is not split up so far as the other mortgagees are 
concerned and they are entitled to proceed against 
the entire property. Such a mortgagee cannot be 
placed in a better position than the innocent pur¬ 
chaser of property burdened with a mortgage about 
which he knew nothing and the fact that he 
expended money to the full value of the property 
does not save him: AIR 1921 P C 125 and AIR 
1925 Oudh 609, Foil. [P 199 C 2; P 140 C 1] 

(f) Transfer of Property Act (1882), S. 67 (d) 
—Severance of interest in a mortgage requires 
consent of all parties concerned. 

Severance of interest as provided by S. 67 (d) is 
nothing but a special application of the ordinary 
law of novation and requires as a pre-requisite the 
consent of all parties concerned and unless a 
co-mortgagee consents to such severance or does 
some act which under the law effects a severance, 
the usual rule about the integrity of the mortgage 
must be observed ‘.AIR 1926 Pat 94; AIR 1935 
All 391and AIR 1927 Cal 425, Foil.; AIRJ919 
All 275 and AIR 1915 Mad 344, Ref.; AIR 
1987 Nag 262, Expl. [P 139 C 2] 

(g) Transfer of Property Act (1882), Sec. 67 

(d)—Consent—What does not amount to. 

Omission to reply to a notice does nob amount 
to consent. [P 140 C 1] 

P. D. Jatar — for Appellants. 

J. Sen and Girijanandan — 

for Respondents. 

Jud^ent.— This appeal arises out of a 
suit for foreclosure of a mortgage, dated 
93rd December 1926 for Bs. 6000 executed 
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by defendant 1, Sadashoo, in favour of 
three persons, (l) (jorelal, father of plain¬ 
tiff 1,(2) Roopchand, plaintiff 1, and (3) 
Yenkatrao, defendant 4. Of these, Gorolal 
and Roopchand (plaintiff l) advanced Rs. 
4000 of the consideration jointly and Ven- 
katrao (defendant 4) the remaining Rs. 2000. 
But though the consideration thus proceed¬ 
ed from two different sources, the liability 
created under the deed was for one lump 
sum of Rs. 6000 which was saddled on the 
entire 16 annas of the village mortgaged. 

The relevant portion of the deed, Ex. P-l, 
is in these terms : 

We took this day loans, in cash of Rs. 4000, four 
thousand rupees, from the Musammiyan Gorelal, 
son of Nanda Sao, and Rupchand, son of Gorelal 
Sao Lakhera, by occupation contractors, residents 
of Khunbi, Tabsil and District Seoni and Rs. 2000, 
two thousand rupees, from Pandit Venkat Rao 
son of Pandit Vinayakrao Brahmin Malguzar resi¬ 
dent of Bori Khurd, Tahsil and District Seoni. 
After executing this deed for the total sum of Rs. 
6000, in words six thousand rupees, in favour of 
the aforesaid mahajans (creditors), (we) hereby 
agreed that after paying interest (thereon) at the 
rate of Re. 1, one rupee, per cent, pec mensem, we 
will satisfy the same as below. We will pay inte¬ 
rest on the entire amount each year from this day 
up to five years without raising any objection, and 
(we) will satisfy the entire amount together with 
interest in the fifth year from this day. If we fail 
to pay interest for two years continuously, on 
default of payment of interest for the second year, 
will pay the entire amount together with inte¬ 
rest thereon inalump. Further, so long as thedebb 
is not satisfied, (we) will pay interest on interest, 
each year, with annual rests, as mentioned above, 
at the same rate and according to the Hindi Miti 
(calendar). 

It was argued that this had the effect of 
splitting up the liability and that in fact 
and in law it created two independent 
mortgages in one deed of the kind contem¬ 
plated by their Lordships of the Privy 
Council in 47 Gal l7o.^ But that very 
ruling negatives this contention. It is clear 
from their Lordships’ observations that in 
a mortgage of this kind where, though 
the consideration proceeds from differentj 
sources, one lump sum is saddled on thei 
entire estate, the mortgage is a joint and 
indivisible one in which the mortgagees! 
held as tenants.in-common. Some time later,I 
either late in 1932 or early in 1933, Venkat- 
rao (defendant 4) settled his claim with the 
mortgagor and took a four annas four pies 
share in the property in full satisfaction 
and gave up his right to a one anna share. 
This was on the assumption that his in- 

1. Sunitibala Debi v. Dhara Sundari Debi, (1919) 
6 A I R PC 24=53 I C 131=47 Cal 175=46 
I A 272 (P C). 
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teresfe in the transaction was one-third and 
that he would on foreclosure be entitled to 
obtain one.third of the property. The plain¬ 
tiffs claim that in spite of this their right 
to enforce their share of the mortgage, 
that is the Rs. 4000 advanced by Gorelal 
and Roopchand, subsists against the entire 
16 annas of the village mortgaged. The 
defendants resist this and state that the 
mortgage has been split up by the action 
of the plaintiff s co.mortgagee in acquiring 
part of the property and that the plaintiffs 
can now proceed only against a two-third 
share. 

Before we deal with these contentions, 
it is necessary to consider another matter 
which, if rightly urged, goes to the root of 
this appeal. After this suit had been filed 
on 12th July 1933, the defendants went to 
the Debt Conciliation Board and thereupon 
the Civil Court suspended its proceedings 
on 14th September 1933 when a certificate 
from the Board was produced. On 8th 
December 1933, the Board disposed of the 
defendants’ application and registered an 
agreement under S. 12 of the Act. But the 
plaintiff declined to accept the concilia, 
tion and so the Board issued the usual 
certificate under Sec. 15. The plaintiff then 
applied to the Board for a review of its 
order but the application was rejected on 
13th January 1934. The plaintiff then 
applied to the Civil Court for a revival of 
this suit and contended that the order of 
the Board and the certificate granted by it 
under Sec. 15 was ultra vires, because the 
debts owed to the creditors who were pre. 
pared to come to an amicable settlement 
with the defendants did not constitute the 
40 per cent, of the total liability as required 
by S. 12 (1) of the Act. 

It is clear from the application filed 
before the Board (a translation of which 
was supplied to us by the learned counsel 
for the defendants and accepted as correct 
by the other side) that if the debt owing 
to the plaintiffs is the Rs. 8272-7-6 stated 
in the application, then the amounts due 
to the rest of the creditors are less than 
40 per cent, of the total. But what the 
Debt Conciliation Officer did was to con. 
strue the terms of Ex. P.l and conclude 
that on a true construction of the docu¬ 
ment, of which the relevant portion has 
already been reproduced, no compound in¬ 
terest was due, and that therefore the 
plaintiff’s claim made on the assumption 
that it was, was exaggen^d. The Board 


then decided that on a true construction of 
the document a lesser figure was due to the 
plaintiff and when his claim was reduced 
to that figure the debts owing to the rest 
reached the requisite 40 per cent. The 
question is whether we have power to ques- 
tion this finding. It is argued on behalf of 
the appellant that we have none, while 
the learned counsel for the respondents 
contends that we have. 

Section 7.A, Debt Conciliation Act, does 
not apply here because it has been held 
that it has no retrospective operation : 1938 
N L J 17.2 20 N L J 57^ at p. 62 and 20 
N L J 203.* It is argued that it makes no 
difference whether this Section applies or 
not, but we need not enter into that here 
because it is clear on the strength of those 
rulings that S. 7-A does not apply. 

The same decisions hold that when Sec. 
7-A does not apply, then the Civil Courts 
have the right to determine whether the 
special tribunal constituted to oust the 
jurisdiction of the Courts is acting within 
the ambit of its powers or not. That in 
this case means that the Civil Courts must 
decide whether the facts necessary to con¬ 
stitute the 40 per cent, rule mentioned in 
S. 12 (l) are present or not. That in its 
turn depends upon the true construction of 
Ex. P-l. It is argued on the strength of 
AIR 1931 Nag 25® that interest upon 
interest does not mean compound interest. 
With all due deference we are unable to 
agree. That decision purports to be based 
upon a decision of the Privy Council in 
AIR 1928 P 0 35.® The facts there were as 
follows: A document provided for interest 
at 1/2 per cent per mensem and also stipu¬ 
lated that if default was made in the pay¬ 
ment of interest in the manner provided, 
that is to say on the 10th of each month, 
then the rate of interest was to be doubled. 
The exact sentence in which this provision 
occurred was as follows : “If he fails to 
pay in that manner he shall pay ‘interest 
on interest’ at the rate of 1 per cent." 

2. Tikaram v. Ganpat Sahai,(1938) 25 A I R Nag 

373=1938 N L J 17, 

3. Shivdin v. Ram Ratan, (1937) 24 A I R Nag 

259=170 I C 905=20 N L J 57=IIiR (1938) 
Nag 489. 

4. Lachmansingh v. Dargaprasad, (1937) 20 
N L J 203. 

5. Bhadu v. Ganpati, (1931) 18 A I R Nag 25= 

1301 0 103. 

' 6. Muthu V. Meenakshisundaram, (1928) 16 AIB 
PC 35=107 1 0 1 (P 0). 
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Their Lordships held that the enhanced 
rate applied only to sums in arrears ^hioh 
were payable as interest, that is to say 
they held that interest on the principal 
sum was to run at the original rate of 1/2 
per cent per mensem simple and that the 
enhanced rate was claimable only on such 
sums as were in arrears as arrears of in. 
terest. When the rates of interest are 
different, then of course a provision of this 
kind makes a very considerable difference, 
as also when there are repayments. But 
when as here the rates are the same and 
there have been no repayments, then the 
result is precisely the same whether the 
calculation is made as compound interest 
in the ordinary way or whether simple 
interest is calculated on the principal and 
then interest allowed on that interest sepa¬ 
rately as was done by their Lordships. It 
follows that the figures originally given by 
the defendants in their application to the 
Debt Conciliation Board were right and if 
that is so, then the debts due to the credi. 
tors who accepted the award did not come 
to the necessary 40 per cent. That being 
so, the Debt Conciliation Board acted with, 
out jurisdiction. It had no power to make 
the conciliation it did and consequently the 
plaintiff is entitled to pursue his remedies 
in this suit in the usual way. 

Turning now to the merits, there are, 
we conceive, only three ways in which a 
mortgage can be split up. One is by act of 
parties at the time of the contract. This 
we have shown was not done in the present 
case. The second is by operation of law, 
and the third by act of parties subsequent 
to the execution of the deed by way of 
novation. As regards severance by opera, 
tion of law, this can, in our opinion, arise 
in India only under S. 60, T. P. Act, that 
IS to say, only when the mortgagee or, 
where there are more mortgagees than one, 
all the mortgagees acquire in whole or in 
part the share of a mortgagor. That posi¬ 
tion has not arisen here. Only one of the 
three mortgagees has done that and there, 
fore as we view the law, there was no 
splitting up of the mortgage so far as the 
other mortgagees are concerned. They are 
entitled to proceed against the entire pro. 
perty. This also follows from Ss. 43 and 44, 
Contract Act. Their Lordships of the Privy 
Council have stressed the indivisible char. 
aoter of a m ortgage in 16 N L R 154^ at 

7. Yebdali Beg v. Takaram, (1931) 6 A I B F 0 
186=16 K Xj B 164 = 48 Oal 23 (F 0). 
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page 160 and the exact question here has 
been decided along the lines we bake in 
AIR 1925 Oudh 609.** So far as severance 
by act of parties subsequent to the deed is 
concerned, that is dealt with in S. 67 (d), 
T. P. Act. It is, we think, nothing bub a 
special application of the ordinary law of 
novation and requires as a pre-requisite 
the consent of all the parties concerned. 
This is what has been laid down in A I R 
1926 Pat 94® at page 100, AIR 1935 All 
391'® and A I R 1927 Gal 425." 

As regards the other rulings cited, 41 
All 631'^ was a case in which there was a 
severance in interest with the consent of 
all concerned, and 39 Mad 17'* is also 
another application of the same rule, the 
only difference in the Madras case being 
that the requisite consent was imposed 
upon the parties by a decree of a Court. 
Naturally that can make no difference to 
the principle involved, namely the neces¬ 
sity for establishing a consent from which 
neither side can resile. AIR 1937 Nag 
262"" was also a case of consent, the only 
question there being whether the necessary 
consent could be inferred from the facts 
present in that case. No question of law 
was involved so far as this point is con¬ 
cerned, and in fact, the necessity for estab¬ 
lishing the requisite consent was accepted, 
and the only question with which the 
learned Judge concerned himself was whe. 
ther this could be established substantially 
by the facts present in that case. 

We can see no reason why a mortgagee] 
who acts behind the back of his co-morb.| 
gagees who have entered into a joint andl 
several contract with a third party alongj 
with him should be placed in a betterj 
position than an innocent purchaser of pro¬ 
perty which happens to be burdened with 
a mortgage about which he knew nothing. 
The facts that he purchased and expended 

8. Jagmohan v. Harbaos Singh, (1925) 12 A I R 

Oudh 009=85 I C 621=27 O C 360. 

9. Sripat Singh v. Naresh Chandra, (1926) 13 

A I B Pat 94. 

10. Lachhmi Narain v. Babu Ram, (1935) 22 

A I B All 391=154 I C 437=1935 A L J 749. 

11. Satindra Nath v. Jatindra Nath, (19-27) 14 

A I B Cal 425=101 I C 530=31 C W N 374. 

12. Jauhari Singh v. Ganga Sahai, (1919) 6 A I R 

All 276=51 1 C 107=41 All 631 = 17 A L J 

731. 

13. Yijayahhushanammal v. Evalappa Mudaliar, 

(1915) 2 A I R Mad 344=26 I C 91=39 Mad 

17. 

14. Narayanasao v. Mt. Cbattibai, (1937) 24 A 1 B 

Nag 262=171 I C 978=1 L R (1937) Nag 603. 
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money to the full value of the property proceed against the entire mortgaged pro- 


does not save him nor does it operate to 
the prejudice of the mortgagees. We see no 
reason why a co-mortgagee who purchased 
the property with his eyes open and did 
not trouble to obtain the previous consent 
of his co-mortgagees should be placed in 
any better position. Action of this kind, if 
permitted, would quite easily operate to 
the detriment of the other mortgagee who 
[contributed on the assumption that his 
[rights and liabilities would be one and 
indivisible. Unless therefore he consents to 
a severance or does some act which under 
the law effects a severance, the usual rule 
about the integrity of a mortgage must be 
observed and that, as wo see it, is what 
their Lordships of the Privy Council stated 
in 16 N L B 154^ at page 160. 

It was then argued that the consent of 
the plaintiff to the severance can and in¬ 
deed must be presumed in this case because 
he omitted to reply to a notice in which he 
was informed about the impending seve- 
ranee. The notice in question, Ex. P.2, 
has not been included in the paper.book, 
nor has it been translated, and the only 
reference to it in the pleadings is to be 
found in para. 5 (b) of the plaint which is 

in the following terms : 

Defendant 4, the co-mortgagee on 4tb January 
1933 gave a notice to the plaintiS’s father that he 
bad obtained full satisfaction of his portion of the 
mortgage money and that the latter should treat 
his share of the same as separate. 

The learned counsel for the respondents 
supplied us with a translation of the notice 
and the other side accepted it as correct. 
It is to the following effect : 

My debt as well as the other debt relating to 
Saobhundi is settled for Rs. 7000. You have got 
your separate rights. 

We can find in this nothing to which a 
reply was needed. It does not pretend to 
inform the plaintiff that his co.mortgagee is 
intending to settle his part in the mortgage 
by accepting a part of the property in 
satisfaction nor does it give him any indi. 
cation that his consent to severance of their 
rights was being sought. It merely recites 
a settled and accomplished fact and tells 
the other party that he has now got his 
own rights which he can enforce. This is 
the only proof to which our attention was 
drawn suggesting that the plaintiff had 
consented to the transaction into which 
his CO. mortgagees entered with the mort- 
igagors. We are clear that the omission to 
jreply to the notice does not import consent. 
'That being so, the plaintiff is entitled to 


perty for the money due to him. The 
extent of the liability on this assumption 
is not challenged and therefore we uphold 
the judgment and decree of the lower Court, 
and dismiss the appeal with costs. 

s.g./r.K. Appeal dismissed. 
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Pollock J. 

Sarjabai wlo Sakkaram Patil — 

Appellant- 

v. 

Bhagwanji Nagoji Dhangar and a^iother 

— Respondents. 

Second Appeal No. 507 of 1936, Decided 
on 29th November 1938, from appellate 
decree of Addl. Dist. Judge, Yeotmal, D/- 
31st July 1936. 

Pre«eraption—Suit for—Decree in favour of 
plaintiff in terms of O. 20, R. 14, Civil P. C.~ 
Plaintiff can appeal within period of limita* 
tion allowed for appeal whether or not he has 
made payment within period fixed by Court— 
Appellate Court has power to vary both price 
and time for payment—It should fix fresh date 
for payment. 

A plaintiff in a pre-emption suit, who has 
obtained a decree under O. 20, B. 14, can appeal 
within the period prescribed by the Limitation 
Act for his appeal whether or not be has paid the 
pre-emptive price within the period fixed by the 
Court. The plaintiff is entitled to challenge by 
way of appeal both the price of pre-emption fixed 
and the time allowed for payment and the Appel¬ 
late Court has power both to vary the price and 
the period of payment. The Appellate Court has 
power to extend the time fixed for payment and 
unless there is some valid reason for adhering to 
the time fixed in the first Court, it should itself 
fix a fresh date for payment. It is not however- 
bound to do so ; it may do so : 13 All 376 (F B) 
and 18 All 223, Rel. on ; A 1 R 1926 P C 93 and 
AIR 1933 Nag 236, Ref. [P 141 C 1, 2). 

V. V. Kelkar — for Appellant. 

K. V. Bramha — for Respondent 2. 

Judgment. — The plaintiff sued to pre. 
empt a field that had been sold for an 
ostensible consideration of Rs. 3000. The 
lower Courts have held that that was not 
a fair consideration and that the plaintiff" 
is entitled to pre-empt it at the market 
value, which has been found to be Rupees 
2000. The plaintiff, who pleaded that th& 
market value was Rs. 1500, has appealed 
against that decision, but the finding is 
purely one of fact and that must be accepted 
in second appeal. The decree of the first 
Court, which was in the form prescribed 
in 0. 20, R. 14, Civil P. C., directed that 
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the plaintiff should deposit Ra. 2000 in 
Court on or before 29th April 1935, and 
lihat in default of making such deposit his 
suit should stand dismiaaed. No deposit 
was made. The lower Appellate Court dis- 
■missed the plaintiff’s appeal on Slst July 
1936. It did not consider, and the ques¬ 
tion was apparently not raised, whether 
the plaintiff should be granted further time 
in which to make the required deposit. It 
has been argued that when the lower Appel¬ 
late Court decided the appeal, there was no 
subsisting decree from which an appeal 
could be preferred because in the absence 
-of any deposit the plaintiff’s suit then stood 
dismissed. That argument has been dealt 
with in 13 All 376,^ where Straight J. said : 

Strictly speaking, the exact decree which stood 
■at the date of the plaintiS’s filing his appeal was 
that of dismissal of his suit by reason of bis hav¬ 
ing failed to deposit the Bs, 799 within 15 days, 
and had he appealed against it on that footing he 
might have raised questions as to the propriety of 
the first Court’s finding on the matter of price 
and the time allowed him within which to pay 
the amount into Court. I think therefore in this 
case it must be taken that there was a decree 
■from which an appeal could be entertained, and 
that the plaintiff was entitled to get a determina¬ 
tion of the question of price, which when decided 
might properly guide the Judge’s conclusions upon 
the further point as to whether the time allowed 
by the first Court was reasonable. 

The point was further considered in 18 
All 223^ where it was remarked : 

There is no doubt that a plaintiff who has 
•obtained a decree under 8. 214 {now 0. 20, R. 14) 
oan appeal within the period prescribed by the 
Limitation Act, 1877, for his appeal, whether or 
not he has made the payment on or before the day 
fixed, and on his appeal the Appellate Court, if it 
sees fit so to do, may extend the time within 
which the prc'emptive price is to be paid and fix 
a day itself. 

Where a decree has been passed against 
the plaintiff I can see no reason on princi¬ 
ple why the plaintiff should not challenge 
both the price of pre-emption fixed and 
the4^ime allowed for payment and why an 
j Appellate Court should not have power to 
vary both the price and the period. In 18 
All 223,® it was however remarked that a 
plaintiff in a pre-emption suit could not 
have the power of his own accord to effect 
the stay of the execution of a decree which 
by reason of the pre-emptive price not 
having been paid on or before the day 
fixed, had become a decree in favour of the 
defendant, and that an appeal by itself 

Kodai Singh v. Jaisri Singli, (1891) 13 All 876 

a. Jaggar Nath Fande v. Jokha Tiwari, (1896) 18 

All 223=1896 A W N 43. 
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would not extend the time fixed for puy, 
meut. Their Lordships of the Privy Couti. 
cil pointed out in 6 Pat 24''* that when an 
appeal is preferred the final douroo is a 
decree of the Appellate Court, and in 
accordance with that decision MacNair J. C. 
held in 29 N Ij R 130'^ that when an appeal 
from a preliminary mortgage decree is pre¬ 
ferred and dismissed, the Appellate Court 
must pass a fresh decree fixing a fresh date 
for payment. There is perhaps no very, 
close analogy between suits for pre-emption 
and suits on mortgages, but it seems to me 
that the Appellate Court in suits for pre. 
emption has power to extend the time fixed 
for payment and that unless there is some 
valid reason for adhering to the time fixed 
in the _ first, Court the Appellate Court 
should itself fix a fresh date for payment. 
I do not say that it is bound to do so, but 
I think that it may do so. Here the point 
was never considered at all and I do‘not 
think that the lower Appellate Court 
intended to pass a decree that was in 
effect a decree dismissing the plaintiff’s suit. 
The appeal therefore succeeds to this extent, 
that the plaintiff is allowed until 23rd 
December 1938 in which to make the 
required deposit of Rs. 2000; otherwise the 
appeal will stand dismissed. Cost of both 
parties in this appeal will be paid by the 
appellant. Counsel's fee Rs. 15. 

R.M./r.K. Appeal partly allowed. 

3. Jowad Hussain v. Gendan Singh, (1926) 13 

A I E P C 93 = 98 I C 499 = 6 Pat 24 = 53 
I A 197 (P C). 

4. Parshram v. Umrao Prashad, (1933) 20 A I R 
Nag 236=147 I C 699=29 N L R 130. 
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Gruee j. 

Meghji Hirjee d: Co. — Plaintiff — 

Applicant. 

V. 

Bengal Nagptcr Bailway Co. Ltd. — 

Defendant — Opposite Party. 

Civil Revn. No. 764 of 1937, Decided on 
20th October 1938, from decree of Small 
Cause Court, Nagpur, D/. 15th September 
1937. 

(a) Railways Act (1890), S. 77—Claim for 
overcharges— Sec. 77 does not provide remedy 
but it cuts down one. 

Section 77 assumes the possibility of claims for 
over*charges, but where such claim lies in law, 
then it cannot succeed unless notice within six 
months has been given. It does not provide a 
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remedy but cuts dovjn one in cases where claim 
would lie according to general law. [P 143 C 1} 

(b) Railways Act (1890),S, 77—Over-charge 
—Meaning of. 

An over-charge is simply a charge of more than 
is permitted by law and should be interpreted in a 
wide sense: A I li 1927 Nag 77, Foil. [P 143 C 1] 

(c) Railways Act (1890), Ss. 41, 28 and 30 
—Civil Courts have no jurisdiction to investi¬ 
gate into the liability of Railway Company, 
created by statute and the litigant is confined 
to the remedy specifically provided. 

Chapter 5 of the Act gives a particular remedy 
against a Railway Company for a liability created 
by statute itself and S. 41 excludes the jurisdiction 
of the Civil Courts, and the litigant is conhned to 
the remedy specifically provided : 5 N L li 176, 
Foil. ; (1S90) 25Q B D 246 and (1885) 14 Q B D 
209, Ref. [P 143 C 2] 

(d) Railways Act (1890), S. 77—S. 77 does 
not contemplate that notice should be given in 
anticipation. 

A notice claiming over-charges up to a certain 
date would not operate as a notice for similar future 
claims : A I R 2928 Lah 438 and AIR 1930 Cal 
332, Disting. [P 144 C 1] 

(e) Railways Act (1890), S. 77—Scope of. 

The object of S. 77 is to prevent stale and dis¬ 
honest claims for loss and not as means to enable 
the Railway authorities to deprive their customers 
of their just dues, but the Railway authorities are 
entitled to have duo notice of the total extent of 
the claim preferred against them. [P 144 0 1] 

(f) Limitation Act (1908), S. 14—Court— 
Governor-General is not a Court. 

The Governor-General is no doubt a supreme 
executive authority in India but there is no 
statute constituting him a Court : 29 All 519 
(P C) ; 26 All 382 and AIR 1928 Bom 82, Foil. 

[P 144 0 2] 

(g) Limitation Act (1908), Art. 62—Art. 62 
applies to suit for over-charge against a Rail¬ 
way Company. 

A suit for over-charges against a Railway Com¬ 
pany must be brought within three years under 
Art. 62. [P 144 0 1] 

(h) Limitation Act (1908), S. 14—Proceed¬ 
ings carried on before Railway Board do not 
extend time under S. 14. 

For S. 14 to apply, an enquiry instituted by the 
plaintid must be prosecuted in good faith in a 
Court which from defect of jurisdiction or other 
cause of a like nature was unable to entertain it. 
But the plaintifi who had recourse to the Advi¬ 
sory Board which is not a Court, instead of to the 
Railway Commissioners, cannot be said to have 
prosecuted his claim in good faith and hence S. 14 
cannot extend time. [P 144 C 1, 2] 

J. M. Thakar — for Applicant, 

P. N. Budra — for Opposite Party. 

Order.—In this case before the Small 
Cause Court, Nagpur, the plaintiff-appli- 
cant Meghji Hirji and Co., forest contrac¬ 
tor and fire-wood merchant, unsuccessfully 
sued the Bengal-Nagpur By. Co. for a sum 
of Rs. 1000 excess charges on wagons of 
fire-wood sent from time to time to Moti- 


bagh, Itwari and Nagpur Eailway Stations 
from Talodhi Station on theGondia-Chanda 
Section of the Bailway. The plaintiff had 
first of all complained to the Governor- 
General in Council on 16th January 1933 
that the rates charged by the company 
were unfair and gave undue preference to 
his competitors at other stations. The 
Governor-General in Council referred the 
question for enquiry to the Bailway Bates 
Advisory Committee whose printed report 
is Ex. P-1 on the record. The plaintiff’s 
application is to be found at pp. 52 to 54. 
It complains that the railway administra¬ 
tion has been giving unreasonable prefer¬ 
ence in contravention of Sec. 42 (2), 
Bailways Act. The applicants prayed that 
their complaint be referred under Sec. 28, 
of the Bailways Act, to the Railway Rates 
Advisory Committee for decision about the 
rates and that the applicants be awarded 
damages of Rs. 7795 on account of over¬ 
charges paid by them under protest from 
10th December 1929 to 10th December 
1932. The Committee found (p. 18 of the 
report) that undue preference had been 
given and undue prejudice caused to the 
applicant and that he was entitled to have 
the rates reduced. They indicated the ways 
by which this could be done. With regard 
to the applicant’s claim for damages the 
Commissioners said (p. 2 of the report): 

It was explained to him that we are an advisory 
body and not a judicial body with legal powers, 
that our powers and rules of procedure were laid 
down in Government of India (Railway Depart¬ 
ment), Resolution No. 606'T, dated 25th Septem¬ 
ber 1930, and that, as such, apart from other legal 
difficulties, we had no power to award damages, 
to grant injunctions, or to make recommendations 
to the Government in those respects. We should 
like to add, in this connexion, that there is no 
provision in Ch. 6, Indian Railways Act 9 of 1890 
for the awarding of damages by the Railway 
Commissioners. 

The recommendations of the Committee 
were accepted by the Governor.General in 
Council on 9th January 1935 and the 
Railway Company reduced its rates for the 
timber booked from this station. Plaintiff’s 
present claim is for overcharges on 75 
wagons from 22nd April 1932 to 1st April 
1933 and on 112 wagons from Ist April 
1933 to Ist April 1934. The claim has 
been dismissed on these grounds: first, 
it is barred under S. 41, Indian Bailways 
Act; secondly, it is unmaintainable for 
want of valid notice; and thirdly, it is 
time-barred. It is contended in revision 
that the decision on all these three points 
is erroneous. 
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Plaintiff admits that by Seo. 41, Rail¬ 
ways Act, he could not have brought this 
suit “except as provided in this Act,” 
bub he says that Seo. 77 provides for the 
launching of his claim. Now S. 77 says 
that nobody shall be entitled to a refund 
of an overcharge unless his claim has been 
preferred in writing to the railway adminis¬ 
tration within six months from the date of 
the delivery of the goods. The Section cer¬ 
tainly assumes the possibility of claims for 
overcharge, but all it means is that where 
such a claim lies in law then it cannot 
succeed unless notice within six months 
has been given. It does not provide a 
remedy under the Act; it only cuts down 
the remedy in cases where claims would 
lie according to the general law. It may 
be mentioned incidentally that the lower 
Court is not satisfied that-the claim related 
to an overcharge as contemplated by the 
Section. That point is not pressed by de¬ 
fendant’s counsel, and 1 see no force in it. 
An overcharge is simply a charge of more 
than is permitted by law: A I R 1927 Nag 
77.^ The word should be interpreted in a 
wide sense. 

To return to S. 41, where there has been 
an omission by a railway administration in 
violation of Ch. 5 the remedy provided for 
in this Act is laid down in S. 28. When 
complaint is made to the Governor-General 
in Council he may refer the case to the 
Commissioners for decision, and in bearing 
such a case the Railway Commission shall 
have the powers which may be exercised 
in the hearing of an original civil suit by 
the High Court: (S. 30). Now the plaintiff 
did nob follow this remedy. He applied for 
reference of his complaint to the Railway 
Bates Advisory Committee, not to the 
Railway Commissioners. The request was 
acceded to. This Advisory Committee could 
only express an opinion; it could not make 
an award or allow damages. If the matter 
had been referred to the Commissioners the 
result might have been different. Analogous 
oases have arisen in England under the 
Railway and Canal Traffic Act, 1854 (17 & 
18 Viet., 0. 3l). S. 6 of that Act reads : 

No proceeding 6ha.ll be taken for any violation 
or contravention of the above enactments, except 
in the manner herein provided; bnt nothing herein 
contained shall take away or diminish any rights, 
remedies or privileges of any person or company 
against any railway or canal or railway and canal 
company under the existing law. 

1. Harakohand v. G. 1. F. By. Go., (1927) 14 
AIR Nag 77=100 I 0 406. 


Section 3 of the same Act provides the 
remedy of application to the Railway and 
Canal Commission which can issue injunc. 
tion against the Railway Company for con¬ 
travention of the Act. S. 6 means that that 
remedy must be followed although at the 
same time it says that the remedies under 
the existing law are not taken away. 
Although the Section is differently worded, 
it corresponds in principle to S. 41, Rail- 
ways Act. If no claim for past damages 
can be brought in an ordinary civil suit 
under S. 6 of the English Act, I am unable 
to see how Sec. 41, Indian Railways Act 
allows any greater latitude. In the case of 
(1890) 25 Q B D 146^ their Lordships fol¬ 
lowed (1885) 14 Q B D 209^ and held 
that the only remedy where it is alleged 
that there has been a breach of S. 2, Rail, 
way and Canal Traffic Act 1854, is by ap. 
plication to the Railway Commissioners 
under S. 3, and the only remedy they can 
give has regard to the future, not the past, 
and therefore that past payments alleged 
to be overcharges by reason of being con¬ 
trary to the Act could nob be recovered by 
action. In the Indian Act, Cb. 5 provides 
the detailed remedies under Ss. 72 to 82. 
Ch. 5 of the Act gives a particular remedy 
against the railway company for a liability 
created by the statute itself, and S. 41 ex¬ 
cludes the j’urisdiction of the Civil Court. 
It is to be inferred that the litigant is con¬ 
fined to this remedy which has been speci¬ 
ally provided ; 5 N L R 176^ at pages 

178-179. On this ground therefore I agree 
with the lower Court that the suit is not 
maintainable. 

The next question is about notice. Plain¬ 
tiff admittedly gave notices on 8tb May 
1932 and 27th September 1932, and the 
lower Court holds that these are valid in 
respect of consignments up to 27bh Sep¬ 
tember 1932. A further notice was given 
on 9th August 1935 (Ex. P.3) after the 
Advisory Board had given their findings, 
but it is beyond six months from the date 
of delivery of the goods and so does not 
comply with S. 77. Plaintiff’s contention is 
that it is a case of a continuing wrong, and 
secondly that as the agent had knowledge 

2. Rhymney Railway Co. v. Rhymney Iron Co. 

Ltd., (1890) 25 Q B D 146 = 59 L J Q B 414 

=63 L T 407--=38 W R 764. 

3. Manchester, Sheffield and Lincolnshire Ry. 

Co. V. Denaby Main Colliery Co., (1885) 14 

Q B D 209=54 L J Q B 103. 

4. Jagannath v. Khuba, (1909) 5 N L R 176 = 4 

I 0 795. 
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and notice of his claim with regard to pre¬ 
vious consignments it was unnecessary to 
give a separate notice for the later consign¬ 
ments. I should say that there was a recur¬ 
ring wrong, no doubt, but it did not occur 
independently of plaintiff’s volition. It only 
occurred because plaintiff continued to send 
the various consignments. Nor from the 
fact that overcharges up to a certain date 
[were claimed would the agent know that 
overcharges infuture would also be claimed. 
S. 77 is mandatory and does not contem¬ 
plate that a notice should be given in antici¬ 
pation. I think that the claim for items 
subsequent to 27th September 1932 would 
fail on this ground also. 

Plaintiff relies on A I R 1928 Lah 438® 
which does not cover the point. It held 
that when notice was given to one railway 
and the other railway concern had taken 
notice of plaintiff’s claim, made inquiries 
and replied to him, no separate notice was 
necessary. That was with regard to a claim 
which had accrued before that time : so too 
in 57 Cal 1286.® No doubt the object of 
S. 77, Railways Act, is to prevent stale and 
dishonest claims for loss and not as a means 
to enable the railway authorities to deprive 
their customers of just dues ; but the rail¬ 
way authorities are entitled to have due 
notice of the total extent of the claim pre¬ 
ferred against him. 

The third point is whether the claim is 
time-barred. I should first of all remark 
that as plaintiff bases his cause of action 
on the finding of the Advisory Committee, 
and as that Committee in para. 49 of its 
report says that 

nothing in this report should be taken as bearing 
on the applicant’s contention that the rates in 
force prior to that date causes undue prejudice to 
him, 

it seems to follow that there is no cause of 
action for transactions prior to 1st April 
1933. For deliveries subsequent to that 
date the suit had to be brought within 
three years under Art. 62, Limitation Act, 
unless Sec. 14, Limitation Act, applied to 
exclude the period of inquiry before the 
Advisory Committee. If S. 14 is to apply 
this inquiry must have been prosecuted in 
good faith in a Court which from defect of 
jurisdiction or other cause of a like nature 
was unable to entertain it. The lower 

5. Dhanpat Mai v, B. B. & C. I. Ry. Co., (1928) 
15 A I R Lah 438=110 I 0 718. 

€. Shamsul Huq v. Secretary of State, (1930) 17 
A I R Cal 332=128 I 0 248=57 Cal 1286=62 
0 L J 260. 


Court points out that the Advisory Com- 
mittee had no judicial powers and so could 
not be a Court. It is now argued that the 
Governor-General in Council was a Court. 
But even if he were, the inquiry was con. 
ducted not by him but by the Advisory 
Board. Taking it however that as the in¬ 
quiry was made under his orders, it and his 
acceptance of it formed one proceeding, is 
the Governor-General in Council a Court 
constituted by law? The word “Court” has 
not been defined in the Civil Procedure 
Code, but in 30 Mad 326' at p. 327 it has 
been held to. mean, “a place where justice is 
judicially ministered.” In 29 All 519® it is 
pointed out that administrative officers are 
not Courts within the meaning of this 
Section : see also 26 All 382® and 43 Bom 
201.^® The Governor-General in Council is 
no doubt the supreme executive authority 
in India, but there is no statute constituting 
him a Court, nor has any ruling been 
brought to my notice which treats him as 
such. 

It is said that by Ch. 5 of the Act the 
Governor-General in Council is invested 
with all the powers of a High Court. In 
my view that is not so. It is the Commis¬ 
sioners appointed by the Governor-General 
in Council that are given powers of a High 
Court under S. 30. It does not follow that 
the authority appointing a Court or ap¬ 
pointing Commissioners having the powers 
of a Court is itself a Court. I need not go 
on to consider whether by having recourse 
to the Advisory Board instead of the Rail¬ 
way Commissioners the plaintiff can be 
said to have prosecuted his claim in good 
faith according to S. 14 or not. I hold that 
S. 14 did not coma in to extend time in the 
case. 

The application for revision therefore 
fails and is dismissed with costs. Counsel’s 
fee will be Rs. 30. 

S.G./r.k. Application dismissed. 


7. Manavala Goundan v. Kumarappa Reddy, 

(1907) 30 Mad 326=17 M L J 313. 

8. Har Shankar Pratab Singh v. Raghuraj Singh, 

(1907) 29 All 519=34 I A 125 = 4 A L J 497 
(P C). 

9. Muhammad Subban-Ullah v. Secretary of 

State, (1904) 26 All 382=1904 A W N 54. 

10. Lasman.Ganesh V. Keshav Govind, (1918) 
5 A I R Bom 82=48 I 0 467=43 Bom 201= 
20 Bom L R 918. 
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Vivian Bose J. 

•J, H, S. Evangelical German Mission ^ 
Superintendent Leprosy Asylum t 
Ghandkhuri — Appellant. 

Mahant Bamsahaigir Chela Sunsergir 
Qosawi — Respondent. 

Miso. Appeal No. 292 of 1937, Decided 
•on 17th October 1938, from order of Dist. 
Judge, Raipur, D/- 24th September 1937. 

(a) Civil P. C. (1908), O. 9, R. 9—Complete 
eisurpation of possession and consequent dis¬ 
possession of owner is not continuing trespass 
within meaning of Sec. 23, Limitation Act— 
Previous silits alleging forcible and wrongful 
ftossession of certain land and praying for eject¬ 
ment dismissed under O. 9, R. 8—Subsequent 
ouit alleging forcible and illegal possession and 
spraying for possession is barred being based on 
aame cause of action and not continuing one. 

It is true that dispossession is a trespass and in 
one sense a continuance of possession thereafter is 
a continuance of theociginal wrong,but that is not 
■the meaning of S. 23, Lim. Act. The Limitation Act 
•must be read as a whole and due regard paid to its 
•different provisions. It must clearly be construed 
4n such manner that there is no condict between 
8. 23 and Arts. 142 and 144. Complete usurpation 
of possession and occupation and consequent dis- 
(possession of the owner of the land is a wrong 
which is complete from the moment of the dispos¬ 
session. It is not a continuing trespass of the 
character contemplated by S. 23. Hence where a 
plaintiff's suit alleging that defendant had foroi> 
bly and illegally taken possession of certain land 
and tank, that defendant’s possession constituted 
a trespass and praying that the defendant be ejec¬ 
ted from the land and tank is dismissed under 
O. 9, B. 8, a subsequent suit alleging forcible and 
wrongful possession and prayiug for possession of 
same land is barred because the cause of action is 
ithe same and not a continuing one : A I R 1926 
All 34i, Disting, [P 146 C 1, 2] 

(b) Limitation Act (1908), S. 23 and Arts. 
142 and 144 — Taking exclusive possession of 
land whether communal or not is not continu- 
•ing trespass within meaning of S. 23 but is 
dispossession under Arts. 142 and 144. 

Whether the land belongs to a community or 
not, if one person takes sole and exclusive posses- 
alon of it, or some portion of it, and excludes all 
others who have a right to occupation from posses* 
slon, then the trespass is not a continuing trespass 
of the kind contemplated by 8. 23 but the dispos¬ 
session of the character dealt with in Arts. 142 
«.nd 144. [P 146 0 2] 

_ (e) Abadi—Village abadi is not communal 
land. 

Expressions like “common land” and “commu- 
lial land” which are used in connexion with the 
O. P. Land Beveaue Act refer to land in which no 
^rson h^s a right to sole and exclusive occupation 
of any particular portion of it. Every member of 
4he oommonity to which the land belongs, or in 
']!*kioh they have an interest, baa an equal right to 
Ahe use of every square inch of it. That is cei- 
1989 N/19 & 20 


taiuly not the oaso in tho abadi. Porsons outitlod 
to plots of land in the abadi are entitled, when 
thoy receive possession of it, to exclusive posses¬ 
sion and aro entitled to exclude every other mem¬ 
ber of tho community from occupation. Therefore 
it is not oommunal land nor is it so dealt with in 
any portion of the Central Provinces Land Reve¬ 
nue Act. [P 146 0 2] 

D. N. Chaudhury — for Appellant. 

R. N. Padbye — for Respondent, 

Ordep, — The question in this appeal ia 
whether the plaintiff’s suit is barred under 
O. 9, R. 9, Civil P. C. He is the malguzar 
of the village in which the two portions of 
land in suit belong. They both form part 
of the abadi. In the year 1935 the plaintiff 
sued for possession of these two pieces of 
land under two different suits. The plaint 
in respect of the first portion is Ex. D-l 

and the relevant passages are as follows : 

2. The defendant has, without being entitled 
thereto, forcibly and illegally taken possession of a 
plot of land .... in the month of March 1935 for 
the purpose of building a house and has since con¬ 
structed a house. The defendant has no right to 
take possession of any part of the plaintiS’s abadi 
land in this manner nor had he any right pre¬ 
viously. The defendant's possession of the land in 
suit constitutes a trespass. 

8. At the time when the defendant took the 
possession in the plaintiff's abadi land, the plain* 
tiS prohibited him not to, orally, but he refused to 
listen. Then the plaintill served a notice in writ* 
ing on the defendant on 17 th April 1935 forbid¬ 
ding him not to proceed with building the house. 
But even then the defendant did not stop and 
having completed the house ..... ho established 
his possession there. Even after the notice the 
defendant was asked to quit but he refused. 

4. In spite of repeated demands, the defendant 
refused to quit the possession of the plaintid’a 
abadi land. 

The prayer clause is that the defendant 
be ejected from the land and be ordered to 
remove the materials of the house which 
he has constructed there and to make over 
possession to the plaintiff. Ex. D-2 is the 
plaint in the other suit relating to the 
other plot of land. The relevant passages 
are as follows : 

2. The defendant without any right took forci¬ 
ble and wrongful possession of plaintiff’s tank . . , 
and having filled up the Dabri tank which belong¬ 
ed to the plaintifi in the month of March 1935, he 
has taken possession of the land thereof. Tbe 
defendant has no right to fill up the plaintiff’s 
abadi tank nor had he any previously. With the 
intention of causing damage to the plaintiff, the 
defendant has filled up the tank with ^rth and 
taken possession of the land .... and his posses¬ 
sion of tbe land in suit constitutes a trespass. 

3. At the time of filling up the tank in the 
month of March 1935 the plaintiff made a protest 
to the defendant orally but the latter did not 
listen. Then the plaintiff served a notice in writ¬ 
ing on the defendant on 17th April 1935 forbid¬ 
ding him not to fillup the tank and take wrongful 
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posscssioD. But even then the defendant did not 
stop and having filled up the tank, he took posses¬ 
sion of the land. Even after serving the notice, the 
plaintiS prevented him but he did not listen. 

The relief, aa before, ia for ejectment and 
for an order that the earth be removed 
from the tank, that it be restored to its 
former condition and that the plaintiff 
thereupon be placed in possession. On the 
date of hearing, the defendant appeared 
and the plaintiff did not appear. Conse¬ 
quently after the Court had ascertained 
whether the defendant admitted the claim 
or part thereof and having discovered that 
he did not, it dismissed the suits under 
O. 9, E, 8, Civil P. C. The present suit is 
for possession of both these plots of land. 
The allegations are precisely the same as 
before except that here it is also stated 
that the “forcible and wrongful possession 
of the portions of this abadi land” consti¬ 
tutes a tort and a continuing trespass and 
that therefore the cause of action being a 
continuing one, the suit is maintainable. It 
is to be observed that the plaintiff still 
complains of the forcible and wrongful 
possession of the defendant. He still states 
that he has built a house on one part of the 
land and filled up the tank so far as the 
other portion is concerned. He also states, 
as before, that this has been done in spite 
of his protest and notice. 

The first Court dismissed the claim 
under O. 9. K. 9, but the lower Appellate 
Court held that the acts complained of 
constituted a continuing trespass apparently 
within the meaning of S. 23, Limitation 
Act, that the cause of action for the present 
suit was not the same as the causes of 
action in the previous two suits and that 
therefore the present suit was not barred 
under O. 9, R. 9. The case was therefore 
remanded for trial on the merits. I am 
clear that the lower Appellate Court is 
wrong and that the first Court is right. It 
is in my opinion impossible to regard dis¬ 
possession of the character complained of 
in these suits as a continuing wrong. If 
that was so, it would be impossible ever to 
apply Arts. 142 and 144, Limitation Act. 
Of course dispossession is a trespass and in 
one sense a continuance of possession there¬ 
after is a continuance of the original wrong, 
but that is not the meaning of S. 23. The 
Limitation Act must be read as a whole 
and due regard paid to its different provi¬ 
sions. It must clearly be construed in such 
manner that there is no conflict between 
S. 23 and Arts. 142 and 144. Complete 
usurpation of possession and occupation 
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such as appears here and consequent dis¬ 
possession of the owner of the land is a 
wrong which is complete from the moment 
of the dispossession. It is not a continuing 
trespass of the character contemplated by 
S. 23. Consequently, the cause of action in 
the present case is clearly the same as the 
causes of action in the two previous suits , 
and therefore the present suit is barred by I 
O. 9, Rule 9. 

It was argued on behalf of the respon¬ 
dent that since the land was in the abadi 
of the village, it constituted common village 
land and was communal land in which 
everybody had a right, and it was urged 
that trespass on communal lan^ would be 
a continuing trespass. I am unable to accept 
this contention. Whether the land belongs 
to a community or not, if one person takes 
sole and exclusive possession of it, or some 
portion of it, and excludes all others who 
have a right to occupation from possession, 
then the trespass is not a continuing tres¬ 
pass of the kind contemplated by S. 23 but 
is dispossession of the character dealt with 
in Arts. 142 and 144. But apart from that, 

I am clear that the village abadi is not 
communal land. Expressions like common 
land’ and 'communal land’ which are used 
in connexion with the Land Revenue Act 
of these Provinces refer to land in which 
no person has a right to sole and exclusive 
occupation of any particular portion of it. 
Every member of the community to which 
the land belongs, or in which they have an 
interest, has an equal right to the use of 
every square inch of it. That is certainly] 
not the case in the abadi. Persons entitled 
to plots of land in the abadi are entitled, 
when they receive possession of it, to exclu¬ 
sive possession and are entitled to exclude 
every other member of the community from 
occupation. Therefore, it is not communal 
land nor is it so dealt with in any portion 
of the Central Provinces Land Revenue* 
Act. It was argued then, that however that 
may be with respect to the site on which 
the house has now been built, those con¬ 
siderations cannot apply to the tank. So 
far as that is concerned, it is communal 
and any right to obstruct taking of water 
from that tank constitutes a continuing 
trespass. It is also suggested that every 
member of the village community has a 
right to the use of the water of this tank. 
None of these facts has been pleaded and 
even if it had, there is a difference betweojn 
obstructing a person from drawing water 
from a well, or from obstructing water 



lttS9 

from water course, or from preventing him 
from exercising a right of way, and from 
taking complete possession of an area of 
land even if it happens to be under water. 
I need not therefore examine the oases cited 
by the learned counsel for the respondent 
which deal with undoubted oases of continu¬ 
ing wrongs. None of them is in the slightest 
degree relevant to the facts of this case. 
The learned Judge of the lower Appellate 
Court has relied upon AIR 1926 All 34.^ 
But that case is clearly distinguishable 
because the finding there was that the 
cause of action in the second suit was 
different from that in the former. If that 
had been the fact here, then of course this 
suit would not have been barred, but as 
I have said the cause of action here is 
identical with the causes of action in the 
previous suits. Consequently, the decision 
of the lower Appellate Court is wrong and 
that of the first Court right. The appeal is 
allowed. The decree of the lower Appellate 
Court is reversed and that of the first 
Court restored. Costs here and in the Courts 
below will be paid by the respondent. 
Counsers fee Bs. 25. 

d.s./r.k. _ Appeal allowed. 

1. Kumari v. Adit Misir, (1926) 13 A I R All 34 
=89 I C 379. 
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Stone C. J. and Vivian Bose J. 

Shaligram Bhagoo Kunbi and another 

— Appellants. 

V. 

Mt. Dhurpati wjo Shamrao Kunbi — 

Respondent. 

Letters Patent Appeal No. 2 of 1937, 
Decided on 4th November 1938, from 
appellate decree of Gruer J. in S. A. No. 
478 of 1936, D/- 11th December 1936. 

(a) Civil P. C. (1908), S. 47 — Legal repre¬ 
sentative —Whether person is legal representa¬ 
tive of party to decree should be decided by 
executing Court — Separate suit does not lie. 

The question whether a person is or is not a 
representative of a party to a decree must be 
decided by the executing Court and not in a sepa* 
rate suit and once decided, it becomes final (subject 
of course to revision, review or appeal when they 
lie) so far as matters relating to the “execution, 
discharge or satisfaction** of that decree is con¬ 
cerned AIB 1916 Nag 89, Foil.; A 1 B 1918 
Soml75,Bel.on. [P 148 0 1] 

(b) Civil P. C. (1908), St. 11 and 47, O. 22, 
R* 5 and O. 2, R. 2-«Order under O. 22, R. 5, 
ie not res judicata but is final so far as suit in 
whicb It is made is concerned — Subsequent 
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decision in separate suit does not affect rights 
of parties in former suit — What matter 
amounts to res judicata stated. 

Though a decision under O. 22, R. 6 is not res 
judioata because it docs nob operate as a decree, 
still that decision is final so far as the suit in 
which it is made is concerned, not on the ground 
of res judicata but because of Sec. 47. No subse¬ 
quent decision in a separate suit can bo used to 
allecb the rights of the parties so far as questions 
relating to the “execution, discharge or satisfac¬ 
tion’* of the decree in connexion with which the 
order was made is concerned. The matters in issue 
in the former suit cannot be reagitated nor can 
questions which might and ought to have been 
raised there be raised in the second suit, nor will a 
separate suit lie on the same cause of action. The 
prohibitions contained in 0. 2, Rule 2 and S. 47, 
and the usual rules about res judicata apply so 
fat as those matters are concerned. All that is nob 
res judicata is the question whether or not the 
person joined as the legal representative really 
occupies that character. That question is not 
finally concluded by a decision under 0. 22, R. 5, 
except in so far as it concerns the suit in which 
the decision is made -.AIB 1921 Nag 23, Ex¬ 
plained and doubted; AIR 1936 All 412, Ref. 

[P 148 0 2; P 149 Cl] 

(c) Civil P. C. (1908), S. 47— Question whe¬ 
ther property can be proceeded against held 
must be decided under Sec. 47 by executing 
Court and not in separate suit. 

Where the decree-holder alleges that the pro- 
perty in possession of a party to the decree can be 
proceeded against in execution while the judg¬ 
ment-debtor (for that is the position which the 
person added as a legal representative occupies) 
states that it does not, that is precisely the type 
of question that must be settled under S. 47 and 
nob by a separate suit. [P 149 C 1] 

R. R. Dandige — for Appellants. 

V. K. Rajwade — for Respondent. 

Judgment. — Defendant 1 in this case 
obtained a decree against one Sampab Dau- 
lat on 8th December 1930 and then assign, 
ed it to defendant 2. Sampat died on lObh 
October 1931 and the decree-holders there¬ 
upon proceeded against the plaintiffs as the 
legal representatives of Sampat. Notices 
were issued but ignored and so the plain¬ 
tiffs were substituted in place of the deceas¬ 
ed judgment-debtor and execution proceeded 
against them. The property in suit here, 
which had admittedly once belonged to 
Sampat and which is now in the plaintiff’s 
bands, was attached. Instead of contesting 
the execution proceedings, the plaintiffs 
have filed the present suit for a declaration 
that they are not the legal representatives 
of Sampat and so cannot be proceeded 
against in that capacity. They admit that 
the property had once belonged to Sampat 
but claimed that it was now theirs, it 
having been gifted to them by Sampat on 
lltb April 1931. The only question in this 
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appeal is -whether these matters can be 
litigated in this suit or -whether the plain¬ 
tiffs’ sole remedy "was to contest the exe¬ 
cution proceedings. O- 22, R. 5, Civil P. C., 
states that : 

Where a question arises as to whether any per¬ 
son is or is not the legal representative of a decea¬ 
sed plaintiff or a deceased defendant, such question 
shall be determined by the Court; 

and S. 47 (3) provides that ; 

Where a question arises as to whether any per- 
son is or is not the representative of a party, such 
question shall for the purposes of this Section, be 
determined by the Court. 

The result is that a separate suit is clearly 
barred. It was argued that it cannot be 
because S. 47 is confined to matters relat¬ 
ing to "the execution, discharge or satis, 
faction of the decree” and this relates to 
none of them. We do not think there is 
room for any such contention. Clause 1 of 
S. 47 contemplates execution not only 
against the original parties to a decree but 
also against their “representatives”, and 
Cl. 3 states that a question whether any 
person is or is not a representative of a 
party, “shall for the purposes of this Sec¬ 
tion be determined by the Court.’ The 
only meaning we can attach to that is 
that the question whether a person is or 
is not a representative of a party to a 
decree must be decided by the executing 
Court and npt in a separate suit and that 
once decided, it becomes final (subject of 
course to revision, review or appeal when 
they lie) so far as matters relating to the 
“execution, discharge, or satisfaction of 
that decree is concerned. This was the view 
taken in 13 N L R 32‘ where Mittra 
A. J. C. held that; 

It is no longer open to the Court to stay the 
BUit until the dispute as to who is the legal repre¬ 
sentative of a deceased plaintiff has been deter- 
mined in a separate suit. The question as to who 
was the representative of a deceased defendant 
could not be left open for decision in another suit, 
even under the old Code, but had to be decided by 
the Court itself. Under the present Code, all such 
questions have to be decided by the Court. 

The Bombay High Court took a similar 
view in 42 Bom 535^ at p. 542. The Allaha¬ 
bad High Court in 48 All 422^ went so far 
as to hold that a decision under 0. 22, R. 5 
is res judicata and so the same question 

1. Taracband v. Mt. Janki, (1916) 3 A I R Nag 

89=88 I 0 833=13 N L R 32. 

2. Raoji Bhikaji v. Anant Laxman, (1918) 5 
AIR Bom 175=46 I 0 750 = 42 Bom 535= 
20 Bom L R 671. 

3. Raj Bahadur v. Narayan Prasad, (1926) 13 
A I R All 439=94 I 0 157= 48 All 422 = 24 
A L J 546. 


cannot be reagitated in a subsequent suit. 
But this was dissented from in a later 
decision : 58 All 734.^^ It was there held 
that such a decision is not res judicata 
because an order under that Rule does not 
operate as a decree. With that we agree. It 
is the Nagpur view : see 13 N L R 32^ and 
17 N L R 45® and also the view of other 
High Courts. Their decisions have been 
quoted in the Allahabad and Nagpur deci¬ 
sions, so we need not re-quote them^ here. 
But there is an important qualification to 
this. It is true the order is not res judicata, 
but for all that, the decision is final so far 
as the suit in which it is made is concerned, 
not on the ground of res judicata but be¬ 
cause of S. 47. No subsequent decision in 
a separate suit can be used to affect the 
rights of the parties so far as questions 
relating to the 'execution, discharge or 
satisfaction’ of the decree in connexion with 
which the order was made is concerned. 
This distinction was stressed in the Allaha¬ 
bad case, 58 All 734*: 

The order of the learned Subordinate Judge sub¬ 
stituting Sheo Tahal Singh, the father of the pre¬ 
sent plaintiffs, in place of Gopal Rai was an order 
passed under O. 22, R. 5, Civil P. 0., and it was 
passed in the course of a suit which did not con¬ 
cern the property in dispute in this case. 

That in our opinion is the vital point. 
The next question is whether this suit lies. 
As we have said, the matter is not res judi¬ 
cata and 80 that does not operate as a bar. 
But Kotval A. J. C. went further and held in 
17 N L R 45® that the legal representative, 
or the person joined as such, is entitled to 
bring a separate suit in respect of the very 
property in dispute in the former litigation 
and thus to re-open the very question decided 
under O. 22, R. 5 so as to affect the matters 
at issue there. With that we are unable to 
agree. Once a person is joined as a legal 
representative under O. 22, R. 5, and once 
it is accepted that that is final so far as 
that litigation is concerned, then it follows 
that the person so joined becomes a party 
to the decree, and thereafter all matters 
relating to the “execution, discharge or 
satisfaction” of that decree must be decided 
under Sec. 47 and not in a separate suit. 
Therefore what we have to see here is whe¬ 
ther the questions at issue in this suit 
relate to the “execution, discharge or satis¬ 
faction” of the decree in the former litiga- 

4. Antu Rai v. Ram Kinkat Rai, (1936) 23 A I R 
All 412 = 163 I 0 283 = 58 All 734 = 1936 
ALJ 622. 

5. Mt. Laxmi v. Ganpat, (1921) 8 A I R Nag 23 
=62 I C 303=17 N L R 45. 
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tion. The prayer clause in the plaint here 
is as follows : 

Ifa be deolared that the immovable property in 
para.S above, owned by the plaintiffs, and in their 
possession by virtue of the registered gift>deed, 
dated 2l8t April 1981 (this is an accidental slip 
and it should be llbh April 1981), is not owned 
and possessed by them as heirs and it be ordered 
that they personally or their property are not liable 
to satisfy the debt of defendants 1 and 2 and to 
pay oharges of maintenance of defendants 3, 4 
and 5* 

These questions relate exclusively to the 
execution of the former decree. The allega. 
tions amount to no more than this. The 
decree-holder alleges that the property in 
possession of a party to the decree can be 
proceeded against in execution. The judg. 
ment.debtor (for that is the position which 
the person added as the legal representa¬ 
tive occupies) states that it is not. That is 
precisely the type of question that must be 
settled under S. 47. It follows that this 
suit cannot lie. We want however to make 
it plain that our decision is confined to 
this, namely that matters in issue in the 
former suit cannot be re-agitated, nor can 
questions which might and ought to have 
been raised there be raised in the second 
suit, nor will a separate suit lie on the same 
cause of action. The prohibitions contained 
in 0. 2, B. 2 and S. 47, and the usual rules 
about res judicata, apply so far as those 
matters are concerned. All that, in our opi¬ 
nion, is not res judicata is the question 
whether or not the person joined as the 
legal representative really occupies that 
character. That question is not finally con¬ 
cluded by a decision under O. 22, Buie 5 
except in so far as it concerns the suit in 
which the decision is made. To that extent 
we overrule 17 N L R 45.® The appeal is 
dismissed with costs. 

n.s./e.k. Appeal dismissed. 
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Btone C. J, 

Baje Shridharrao Shanker Rao Nemi^ 
want Bahadur and others — 

Plaintiffs — Appellants. 

V. 

Shrawan Vithoba Badhe — 

Defendant — Respondent. 

Second Appeal No. 522 of 1936, Decided 
on 16th November 1938, from appellate 
decree of Addl. Dist. Judge, Khamgaon, 
D/- 28th August 1936. 

Berar Land Revenue Code (1896), S« 72 (3) 
*~Reiit of ante-alienation tenant is charge on 


his holding—Rent not paid on due date— Jagir- 
dar, in equity, is entitled to interest on arrears 
of rent. 

Whoro a sum of money is made payable and is 
charged on land, then in equity it is to bo implied 
that there is an obligation to pay an equitable rate 
of interest on failure to pay the sum. Under S. 72, 
fiub-s. (3), the rent of an ante-alienation tenant is 
declared a first charge on his holding. Hence, 
whoro one has an ante-alienation tenant in a 
jagir village so that the jagirdar is tho receiver of 
the rent reserved on the holding of tho anto- 
alienation tenant and that rent is not paid though 
demand be made on the duo date, tho jagirdar is 
entitled to interest on tho amount of rent in 
arrear: (1903) 1 Ch 781 and A I ll 1930 Mad 727, 
Foil, [P 1-19 C 2 ; P 150 C 1, 2] 

M. R. Bobde — for Appellants. 

Judgment. — This appeal raises a ques¬ 
tion of some little importance, though the 
sum involved is very small, because the 
decision is likely to have an application 
beyond the particular case before me. It is 
therefore a matter for regret that the res¬ 
pondent is not represented and so I have 
not had the advantage of an argument con¬ 
trary to that presented by Mr. Bobde for 
the appellants. The question is as follows : 
Where one has an ante-alienation tenant 
in a jagir village so that the jagirdar is the 
receiver of the rent reserved on the holding 
of the ante-alienation tenant and that rent 
is not paid, though demand be made, on 
the due date, is the jagirdar entitled to 
interest on the amount of rent in arrear ? 

The claim is for interest at 1 per cent, 
per month on the rent claimed which 
amounts to Rs. 101-5-9. There has been a 
decree for the rent but interest has been 
disallowed. The first Court arrived at this 
conclusion relying upon a judgment passed 
in Second Appeal No. 25-B of 1933, decided 
in 1935 by Mr. Subhedar A. J. C. and not 
reported. My attention has been drawn to 
a decision of Gruer J. in Second Appeal 
No. 230 of 1936 wherein the Judge allowed 
interest at 4 per cent, founding himself on 
S. 73, Contract Act, holding that in sub¬ 
stance the position of these tenants, though 
somewhat anomalous, was that of con¬ 
tractual tenants. A Bench of this High 
Court in L. P. A. No, 8 of 1936^ considered 
the position of an absolute occupancy ten¬ 
ant in the Central Provinces and concluded 
that the rights of such a tenant were statu¬ 
tory rather than contractual. It may well 
be that there is substantial difference 
between an absolute occupancy tenant in 

1, Daryaofiixig v. Colonel Kukde, Reported in 
(1939) 26 A I E Nag 91=1938 N L J 366. 
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the Central Provinces and an ante-aliena- 
tion tenant in Berar. I hesitate, in view of 
the Privy Council decision in Privy Council 
Appeal No. 65 of 1936^ and the decision in 
air 1930 Mad 727,^ to found the obliga¬ 
tion to pay interest on the Contract Act. 
Mr. Bobde has very frankly said that he 
sees a difficulty in clainning interest under 
the Interest Act, because the Interest Act 
requires some written instrunnent imposing 
an obligation to pay a sum certain at a 
certain date. and. although he is prepared 
to say that there is a sum certain payable 
on a certain date, he is not prepared to say 
that there is a written instrument. But he 
asks that the obligation be founded on the 
English equitable rule that where a sum of 
money is made payable and is charged on 
land, then in equity it is to he implied that 
there is an obligation to pay an equitable 
rate of interest on failure to pay the sum. 
This was so held in (1903) 1 Ch 781,* the 
head-note to which says : 

Where any settlement or contract contains a 
provision that a certain fixed sum of money is to 
be charged on land and to be paid at a fixed tiurn, 
then, as between the owner of the land and the 
person entitled to the money, the money, in the 
eye of a Court of Equity, bears interest from the 
date fixed for payment of the money, although 
nothing is said as to interest in the settlement or 
contract—unless there are circumstances negativ 
Ing the presumption that interest is payable^ 

Thab case was followed in A I R 1930 
Mad 727.* It is said to be applicable 
because under S. 72, sub-s. (3), Berar Land 
Revenue Code, the rent of an ante-alienation 
tenant is declared a first charge on his 
holding. That has the effect of creating a 
statutory charge for rent. In the Madras 
case the charge "was created by a contract. 
In view of the observations of the Master 

of the Rolls in (1903) 1 Oh 781* at p. 792 

and onwards,! am of the opinion that here 
interest can be allowed. The Master of the 
Rolls there observes as follows : 

Therefore we come to this point — whether, as 
the result of the charge, interest was or was not 
payable ; and this appears to me to be the only 
point in the case. It seems to me to be well estab¬ 
lished on the authorities, and the result of those 
authorities does not indeed appear to be disputed, 
that a Court of Equity has power to give interest, 
and, in point of fact, does so where a charge is 

2. Bengal Nagpur By. Co. Ltd. v. Ruttanji 

Ramji. Bcyortcd in (1938) 25 A I R P G 67= 
173 I C 15=1 L R (1938) 2 Cal 72=32 SLR 
374=65 I A 66 (P C). 

3. Nanchappa v. V.I. Mannadiar, (1930) 17 AIR 

Mad 727 = 127 I C 630 = 53 Mad 649 = 69 
M L J 358. 

4. In re Drax, Savile v. Dras, (1903) 1 Ch 781= 

72 L J Ch 505=88 L T 510=51 W R 612, 


created on land, although there are no words 
allowing interest in the instrument creating the 
charge. Indeed, we go back to the principle laid 
down in many cases showing that, in point of 
fact, the Court of Equity does charge interest . . 

. . but counsel for the appellants say that, 

although the Court has power to charge interest, 
yet the circumstances of the particular case may 
lead it to consider that it ought not to order or 
enforce payment of interest. But in the present 
case it appears to me—and the learned Judge has 
so held—that the circumstances, instead of rebut¬ 
ting the presumption that interest was payable, 
assist it, because the charge was made in order to 
safeguard the right of the persons entitled to the 
lunatic's personal estate as against the right of ‘'h® 
persons entitled to the land, and to adjust those 
rights between them. What was the object of it 
but to give to those representing the personal 
estate, as against those representing the land, the 
right to have the charge paid ? Therefore it seems 
to me that this is just the case in which interest 
should be paid. 

Here, it is pointed out that an ante- 
alienation tenant, though he owes rent, 
cannot be ejected. It is therefore urged that 
as some sorb of compensation to the person 
entitled to the rent the due payment of 
rent is made chargeable on the land. This, 
therefore is a case in which it is only 
equitable to order interest to be paid if the 
rent is not paid at the due date. I am of 
the opinion that such an equity does arise. 
The decree will accordingly be varied by 
adding interest at 4 per cent, from the date 
when the rent was due to the date when 
the rent was paid. I am not disposed, in a 
case of some doubt, to impose a heavy 
burden of costs on the defendant and I 
therefore fix the costs at Rs. 50. 

d.s./r.k. Decree varied. 
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Nitogi j. 

On difference between 

Stone C, J. and Clarke J, 

Balkrishna Bajaram Modi —Appellant. 

v, 

Baijnath Girdharilal Tiwari and others 

— Respondents. 

First Appeal No. 11 of 1935, Decided on 
13th January 1939, from decree of Addl. 
Disb. Judge, Saugor, D/- 26th September 
1934. 

(a) Interpretation of Statutes — Limitation 
Acts—Construction (Per Sto7ie C. J.), 

Limitation Acts should be construed so as to 
save rather than bar a proceeding. 0 1) 

^ * (b) Limitation Act (1908), S. 12 (2) — 
Application for copies made on day on which 
judgment is pronounced — That day must be 
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included in days requisite for obtaining copies— 

23 N LB 89=A I B 2917 Nag 196 ^40 Ind Cas 
485t Overruled (Pet S/o»ie 0. /. and Niijogi J.; 
Clarke /.»Contra.). 

Hovrever startling, fantastic or absurd it may 
appear to be, the Courts cannot refuse to give ofioct 
to the plain meaning of the words used by the 
Legislature, if it does not oonfliot with reason and 
justice. There is nothing {uudamentally unjust or 
unreasonable in excluding the same day twice. 

[P 16i 0 1] 

The day on which copies are applied for is a day 
requisite for obtaining the copies. [P 154 G 1] 
Where therefore an application for copies of 
judgment and decree is made on the day on which 
the judgment is pronounced, that day should be 
included in the days requisite for obtaining copies, 
though that day is otherwise excluded by law in 
computing the prescribed period of limitation for 
appeal i 13 N L R 89 = A I B 1917 Nag 196 = 
40 Ind Caa 425, Overruled; A I B 1924 Lah 599, 
Diasent, [P 153 C 2 ; P 154 0 2] 

E. S. Dabir and W. B. Pendharkar — 

for Appellant. 

D. N. Chaudhary — for Bespondents, 
Clarke J.—The plaintiff has appealed 
against the judgment and decree of the 
Additional District Judge, Saugor, dismiss, 
ing his suit on a mortgage by which he 
sought to recover nearly Rs. 12,000 from the 
six defendants. In the trial Court defend, 
ant 1 raised a preliminary objection as to the 
competency of the Court to entertain the 
suit by reason of the debt having been 
included in an application made by him to 
the Debt Conciliation Board under S. 4 (l), 
Debt Conciliation Act. The Court has held 
that the suit is barred by S. 16, Debt Con¬ 
ciliation Act, and the plaintiff’s suit has 
therefore been dismissed. The plaintiff in 
this appeal seeks to reverse the finding of 
the lower Court that the suit is barred by 
S. 16, Debt Conciliation Act. The respon¬ 
dents have raised two preliminary objec¬ 
tions to the appeal being heard: (i) because 
it is time barred by one day, and (ii) because 
insufficient court-fee has been paid. On the 
point of limitation, the judgment was deli¬ 
vered on 26tb September 1934, whilst the 
appeal has been filed on 11th January 1935. 
The appellant applied to the copying depart- 
'ment for a copy of the judgment and decree 
■on the same day on which the judgment 
was delivered, i. e. 26th September. The 
copies were made ready and delivered to 
him on 12th October 1934. According to 
Art. 156, Limitation Act, the period of 
limitation for this appeal is 90 days from 
the date of the decree. S. 12 (l) of the Act 
provides : In computing the period of 
^'limitation prescribed '* for any suit, appeal 
■or application, the day from*' which such 
jpeciod is to be reckoned shall be excluded”. 
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The reason for this is obvious bocauao one 
day is a period of 24 hours from the com¬ 
mencement of the period. One day from 
12 noon today is 12 noon tomorrow : 
therefore today is excluded and tomorrow’s 
date counts as one day. Leaving out of 
consideration for the time being the effect 
of the application for copies, we have to 
start counting 90 days from 26th Septem- 
ber. The 27th September being the first day 
to be counted that gives us 4 days in Sep¬ 
tember, 31 days in October, 30 days in 
November and 25 days in December. Apart 
therefore from any complications on account 
of the application for copies, holidays, etc. 
the appeal would have had to be filed by 
25th December. As to this there can be no 
two opinions. Now Sec. 12 (2), Limitation 
Act, provides: 

In computing the period of limitation proscribed 
for an appeal, an application for leave to appeal 
and an application for a review of judgment, the 
day on which the judgment complained of was 
pronounced, and the time requisite for obtaining a 
copy of the decree, sentence or order appealed from 
or sought to be reviewed, shall be excluded. 

The question is how the time requisite 
for obtaining a copy is to be computed. It 
appears to me that it must be computed in 
the same way as the period of limitation is 
to be computed under Art. 156, that is, that 
the day on which the application for copy 
is made is to be excluded and the next day 
counted as the first day for the same reason 
that I have shown above, namely that one 
day comes to an end on the day next after 
the period commenced. So the period neces- 
sary for obtaining a copy commenced when 
the application was made and the first day 
was over on the next day. Therefore, as 
here, the application for copies was made 
on 26th September ; the first day of the 
period necessary for obtaining copies ended 
on 27th September. If then the copies had 
been delivered to the appellant on 27th 
September, we could have said that one 
day was necessary for the preparation of 
the copies. Similarly, if the copies bad been 
ready on 28th September, we could have 
said that two days were necessary. If they 
could be ready on 30th September, wa 
could have said that four days were neces¬ 
sary. Accordingly, we can count 4 days iu 
September and 12 days in October as the 
period necessary for the preparation of 
copies, since the copies were delivered to 
the appellant on 12th October. 16 days 
only were therefore necessary for the pre¬ 
paration of the copies. Under S. 12 (2), 
Limitation Act, these 16 days have to be 
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excluded in reckoning the period of 90 days 
allowed for the appeal or in other words 
the period of 90 days may be considered to 
commence 16 days after it would other, 
wise have commenced. We have already 
seen that the period of 90 days would ordi¬ 
narily commence on 27th September. We 
can therefore exclude the 27th, 28th, 29th 
and 30th September which leaves us with 
12 days to exclude in October and the 
period of 90 days will commence to run on 
13th October, that being the first day to be 
counted. There will therefore be 19 days to 
be counted in October, 30 days in November 
and 31 days in December which leaves us 
ten days in January. The appeal should 
therefore have been filed on 10th January 
1935. As it was filed on 11th January 1935, 
it is one day late. 

The appellant urges that the day on 
which the application for copies was made, 
i. e. 26th September, should be counted as 
the first day requisite under S. 12 (2) and 
that therefore he had five days in Septem. 
her and 12 days in October or 17 days in 
all to deduct as time necessary for obtain, 
ing copies. I have endeavoured above to 
reveal the fallaciousness of this reasoning. 
This view finds support in 13 N L R 89^ 
and AIR 1924 Lah 599,^ where it is 
pointed out that the calculation, as the 
appellant would like to make it, involves 
excluding the same day twice. S. 12 (2), as 
already pointed out, provides that in com¬ 
puting the period of limitation prescribed 
for an appeal, etc. the day on which the 
judgment was pronounced and the time 
requisite for obtaining a copy of the decree, 
etc. shall be excluded. Here, the word 

and” being conjunctive, the day of judg¬ 
ment cannot be included in the time requi- 
site for a copy. To include it therein would 
be, as pointed out in the aforesaid two 
cases, to exclude the same day twice. To 
put the matter in another way, under 
Art. 156, we know the number of days and 
have to find out the dates, whereas under 
8 . 12 (2) we know the dates and have to 
find out the number of days. There is no 
reason why the number of days should be 
calculated in one way in order to arrive at 
a period under Art. 166 and in a different 
wAy in order to arrive at the period neces. 
sary for obtaining copies. The appellant 
has not made any applicatio n for an exten- 

1. Salamsingh v. Hira, (1917) 4 A I R Nac 196 

=40 I 0 425=13 N L R 89. 

2. Ata Muhammad v. Pir Khan. (1924) HAIR 

Lah 699=76 I 0 1065. A 1 K 


sion of time under Sec. 5, Limitation Act- 
In fact his counsel has definitely stated' 
that he does not want any extension of 
time but stands on his own right under 
S. 12 and Art. 156. That being so, I anr- 
of the opinion that the appeal should be- 
dismissed as barred by limitation. 

On the point of the sufiBciency of the 
court-fee the appellant has paid a court-fee 
of Bs. 10 on the assumption that the claim 
cannot be valued being for suspension of 
the proceedings in the lower Court. It is- 
plain that the value of the appeal to the 
appellant is the amount of the court.fee 
which he paid to have his suit decided in 
the lower Court, viz. Rs. 535. Court-fee in 
this appeal should therefore be ad valorem 
on Rs. 535, i. e. Es. 40.8.0. The difference 
between this and Rs. 10, viz. Rs. 30-8.0,. 
represents the deficiency in the court.fee. 
The appellant has been informed that in 
the event of the point of limitation being: 
decided in his favour it will be necessary 
for him to make good the deficiency in th& 
court-fee before his appeal can be heardv 
and he has been instructed to hold the 
amount in readiness to save further delay. 

Stone C. J.—1 have had the advantage 
of perusing the judgment of my learned 
brother which is supported by the two 
decisions referred to by him. 1 find myself 
unable to agree with the conclusion arrived 
at on the question of limitation. It is a well 
established rale that acts of a Court are 
deemed to be done at the earliest possible 
moment so that a judgment is deemed to- 
be pronounced immediately the Court sits : 
see Maxwell’s Interpretation of Statutes,. 
(Rdn. 7, p. 297). This is, of course, a fiction 
and a dispute might arise as to the time 
from which the period of limitation starts- 
if the day on which judgment was pro¬ 
nounced were counted in. This kind of 
inconvenience is doubtless the reason why 
the General Clauses Act provides in S. S'' 
that if an Act provides for a time ‘from*^ 
a day, that day is excluded. Thus, the only 
difference between providing a period of' 
91 days including the day on which judg¬ 
ment was pronounced and providing a 
period of 90 days from the day on which 
judgment was pronounced is that the latter 
mode avoids a dispute about the hour in. 
which the judgment was pronounced—a 
dispute which might not be set at rest by 
the above-mentioned presumption if in. 
point of fact the Court did not sit at th»- 
accustomed Court hours. 90 days is an- 
artificial period. The more natural period' 
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is 91 days \ 7 bi 0 h is 13 weeks or, very 
approximately, three calendar months or a 
quarter of a year. The exclusion of the day 
on which judgment is pronounced is, in my 
opinion, a mere matter of drafting to avoid 
any question about whether the 90 days 
are clear days or not. But in addition to 90 
clear days the person proceeding is allowed 
whatever time is requisite for obtaining a 
copy. That time is whatever it in fact is. 
If an application for a copy is made on the 
day judgment is delivered and the copy is 
delivered the same day, it cannot be said 
that no time has been taken in obtaining a 
copy simply because that particular day has 
been excluded in calculating the 90 days. 
Two things have to be excluded: (l) the 
day on which judgment is pronounced, and 
(2) the time requisite for obtaining a copy. 

Limitation Acts should be construed so as 
to save rather than bar a proceeding. Even 
if a rigorous construction were applied 
there is no justification, in my opinion, for 
cutting down the time requisite for obtain¬ 
ing a copy from the time actually required 
where that time happens to include a par¬ 
ticular day, viz. the day on which judg¬ 
ment was pronounced. Time does not stand 
still on that day any more than on other 
day. To shut out that particular time spent 
in copying on that day would be simply to 
prejudice a litigant who makes his applica¬ 
tion for a copy quickly. It is to be observed 
that ‘*time requisite” does not include time 
which need not have elapsed if reasonable 
and proper steps were taken to obtain a 
copy: 49 I A 307®. The litigant should not 
be encouraged to delay. Why he should 
have his time extended by, say, seven days 
j[when the copying takes seven days) if he 
applies on the day after judgment is pro¬ 
nounced and yet have his time extended by 
only six days (when the copying takes 
■seven days) if he applies on the day judg¬ 
ment is pronounced I fail to understand. 
In both cases the day on which judgment 
is pronounced is excluded in calculating the 
90 days. In both cases the time requisite 
for obtaining a copy is seven days. In the 
one case the litigant gets 97 and in the 
other 96 days before he is barred. (Viewed 
from the angle that the Act is really allow¬ 
ing 91 days including the day on which 
judgment is pronounced he gets 98 and 97 
days respectively.) This apparently unsatis- 
tactory result only follows if one assumes 

8 . Piamatha Nath B 07 ▼. Lee, (1922) 9 A I B 
^ P 0 353=68 10 900=49 Cal 999=49 IA 807 

' PC), 


that because the 90 days is exclusive of a 
particular day on that day time spent in 
copying is not time requisite for copying. I 
cannot make any such assumption. There 
being thus a disagreement between us on 
this point, tho matter will be posted before 
a third Judge, Niyogi J., for his opinion. 

OPINION 

Niyogi J. — - This matter comes before 
me under the Proviso to sub-s. 2 of S. 98, 
Civil P. 0., in consequence of difference of 
opinion between the learned Judges compri¬ 
sing the Division Bench. The point of law 
upon which they differ may be stated as 
below : When an application for certified 
copies of judgment and decree is made on 
the day the judgment is pronounced, whe¬ 
ther that they should not be counted as a 
day requisite for obtaining copies, for the 
reason that it is otherwise excluded by law. 
The facts are that the judgment was pro¬ 
nounced on 26tb September 1934, and the 
decree was signed on 28th September 1934. 
Application for copies of judgment and 
decree was made on 26th September 1934 
and the copies delivered on 12th October 
1934, The appeal was filed on 11th Janu¬ 
ary 1935. The appeal would be barred by 
time if the day on which the application 
for copies was made is excluded from the 
computation of time requisite for obtaining 
copies. In 13 NLR 89^ and AIR 1924 
Lah 599® it was held that one and the same 
day cannot be excluded twice. The reason 
is indeed specious, but is not sound as will 
appear in the sequel. The material part of 
S. 12, Limitation Act, is as follows: 

In computing the period of limitation prescribed 
for an appeal, an application for leave to appeal 
and an application for a review of judgment, the 
day on which the judgment complained of was 
pronounced, and the time requisite for obtaining 
a copy of the decree, sentence or order appealed 
from or sought to he reviewed, shall be excluded. 

It is evident that in computing the 
period of limitation prescribed for appeal, 
two periods are to be excluded; (i) the day 
on which the judgment is pronounced, and 
(ii) the time, i. e. the days requisite for 
obtaining copy of the decree. The first 
period is excluded by operation of law and 
the second by act of the party. The first is 
unconditional and absolute, and the second 
is contingent on the making of an appli¬ 
cation for copies. The first is excluded 
whether such an application is made or 
not. It is clear that they are distinct and 
separate in their purpose. The day on 
which the judgment is pronounced would 
invariably be a fraction of a calendar day 
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and the law ignores or eliminates that day 
absolutely so as to ensure to the party 
concerned as many complete days as are 
prescribed for any suit or appeal or appli. 
cation. Thus in the case of appeals, the 
appellant would have clear 90 days under 
Art. 156. The copying time is excluded 
because the appellant is unable to appeal 
without filing a copy of the decree if not 
-of the judgment. The necessity of filing the 
copy imposes on the appellant a disability 
which he works off by applying for it. The 
law therefore allows him to deduct the days 
lost in obtaining the copy from the pres¬ 
cribed period of limitation. It cannot be 
reasonably contended that the day on which 
the application for copy is made is not a 
day requisite for obtaining the copy. It 
is therefore evident that an appellant is 
entitled to a deduction of the number of 
days beginning with the day on which he 
applies for to the day on which he obtains 
the copy from the number of clear days 
of limitation prescribed by the statute. 
This conclusion is supported by the express 
wording of S. 12. It may be that in an 
exceptional case, such as the present, one 
day happens to be excluded twice. How- 
ever startling, fantastic or absurd it may 
appear to be, the Courts cannot refuse to 
give effect to the plain meaning of the 
words used by the Legislature, if it does 
not conflict with reason and justice. As I 
have indicated above, thereis nothing funda¬ 
mentally unjust or unreasonable in exclud¬ 
ing the same day twice. If, as Batten A. J. 0. 
remarked in 13 N L B 89,^ the period of 
limitation is the actual period beginning 
on a certain date, not an abstract number 
of days, there is no reason why it should 
not be regarded that the time requisite for 
obtaining copy is the actual period begin¬ 
ning on a certain date, i. e. the date on 
which it is applied for, not an abstract 
number of days. In both cases it should 
be the actual period which should be com¬ 
puted. 

If S. 12 (2) is put in a concrete form so 
as to make it applicable to appeals, it would 
read as follows : In computing 90 days 
prescribed for an appeal.... the day on 
which the judgment complained of was pro¬ 
nounced and the time requisite for obtain, 
ing a copy of the decree .... shall be 
excluded. The meaning is plain that period 
which is taken up in the preparation of 
copy should be excluded from 90 days. A 
question may arise whether the appellant 
would bo entitled to a deduction of the 
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period even when he applies before the 
judgment is pronounced. My answer is 
positively in the negative. There can be no 
preparation of a copy when the original 
itself is non-existent. The case is however 
different when the judgment is pronounced 
and the preparation of a copy is possible. 
The appellant has the right to apply for 
copy as soon as the judgment is pronounced 
and the delivery of the copy is only a ques¬ 
tion of time. It cannot therefore be dis¬ 
puted that the day on which he applies for 
copy after the judgment is pronounced is a 
day requisite for obtaining copy. If so, that 
day must be excluded from the prescribed 
period of limitation, i. e. to say 90 days. It 
must be noticed that Batten A. J. 0. him. 
self excludes it, but he excludes it from the 
time requisite for obtaining copy. That is 
evidently contrary to the enactment which 
excludes it from the prescribed period of 
limitation because it includes it in the 
period requisite for obtaining copy. For 
the foregoing reasons I concur with the 
opinion delivered by my Lord the Chief 
Justice. 

n.s./r.K. Answer accordingly. 
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NiYOGI J. 

Dipchand Kundanmal Marwari and 
others — Appellants. 

V. 

Manakchand MuUanmal Marwari and 
others — Respondents. 

Second Appeal No. 651 of 1936, Decided 
on 5th December 1938, from appellate 
decree of Addl. Dist. Judge, Khamgaon, D/- 
31st August 1936. 

4 (a) Tort—Damages—Cause of action — 
Worry caused by opposition set up by other 
party is not injury in legal sense and does not 
furnish cause of action for damages. 

Damages are pecuniary compensation which 
the law awards to a person for actual injury he 
has sustained by reason of the act or default of 
another, when such act or default is a breach of a 
contract or tort. A mental perturbation or emo* 
tional excitement described as worry caused by 
the opposition set up by the opposite party is of 
too trivial nature to be regarded seriously as an 
injury in the legal sense of the term. The so'Called 
worry cannot therefore provide any cause of action 
for damages. [P 155 0 2] 

(b) Specific Relief Act (1877), Ss. 42 and 54 
—Legal character — Party preventing invited 
persons, by peaceful measures, from attending 
ceremony—Declaration that party has no right 
to do so cannot be granted—Party having no 
legal obligation in matter of ceremony — No 
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««u*e of action for injunction against party held 
ozisted. 

A man’s status or legal charaotor is constituted 
by the attributes which the law attaches to him in 
his individual and personal capacity, the distino* 
tive mark or dress as it were, with which the law 
■clothes him apart from the attributes which may 
be said to belong to normal humanity in general ; 
AIR 1915 Mad 584, Bel. on. [P 165 0 2] 

Plaintiffs proposed to celebrate a ceremony in 
accordance with the custom of their community. 
Defendants with a view to prevent the ceremony 
tried to persuade the invited persons by personal 
appeals and printed circulars from accepting the 
invitation and attending the ceremony. Plaintifis 
filed a suit for a declaration that the defendants 
had no right to do ’picketting’ and trouble the 
plaintiff and also for an Injunction to restrain 
defendants from carrying out their object : 

Held that S. 42 did not apply as the allegations 
cf the plaintiff did not involve any question of his 
legal character and hence he was not entitled to 
the declaration prayed for. [P 165 G 2] 

Held further that there was also no cause of 
action for an order of injunction as there was no 
legal obligation on the defendants in the matter of 
the ceremony nor was the persuation accompanied 
■by any threat to use force or violence. [P 156 0 1] 

y. V. Jakatdar — for Appellajits. 

M. B. Bobde and T. P. Naik — 

for Respondents. 

Judgment. — This is a plaintiffs’ appeal 
from an order dated Slst August 1936 of 
the Additional District Judge, Khamgaon, 
in Civil Appeal No. 74-A of 1935, whereby 
the original Court’s order rejecting the 
plaint under O. 7, Buie 11 (a), Civil P. C., 
was upheld. The parties are members of 
Oswal community. The appellants had pro- 
posed to celebrate a ceremony called Mosar 
on 2l8t November 1933 and 22nd Novem¬ 
ber 1933 in honour of their grand.father’s 
death in accordance with the custom of 
their community. They alleged that the 
defendants had decided to prevent the per¬ 
formance of the ceremony and with that 
view they bad distributed handbills in the 
town of Malkapur to dissuade the persons 
invited to the function from accepting the 
invitation and also to prevent them from 
attending it by means of picketting. On 
these premises the plaintiffs prayed for a 
declaration that defendants 1 and 2 had no 
right to do "picketting” and trouble the 
plaintiffs and that they should be restrained 
by an order of injunction from carrying out 
their object. They also prayed for a decree 
for damages to the extent of Bs. 100 on 
account of the worry caused to the plain, 
tiffs by the defendants’ threat of obstruc¬ 
tion. my opinion the plaint vras rightly 
rejected by the Courts below on the ground 
that it did not discLose any cause of action. 


So far as the prayer for damages is con- 
cernod, there was manifestly no ciiuso of 
action as there was no injury. Damages 
are pecuniary compensation which the law 
awards to a person for actual injury he has 
sustained by reason of the act or default of 
another, when such act or default is a 
breach of a contract or tort. What the 
plaintiffs describe as worry was nothing 
but a mental perturbation or emotional 
excitement caused by the opposition set up 
by the defendants. It is of too trivial nature 
to be regarded seriously as an injury in the 
legal sense of the term. The so-called 
worry cannot provide the plaintiffs with 
any cause of action for damages. 

The question is whether under Sec. 42, 
Specific Belief Act, the plaintiffs are enti¬ 
tled to the declaration that they have 
prayed for. That Section grants relief only 
in cases where the legal character or any 
right as to any property of the plaintiff is 
denied by the defendant. In this case there 
is no question of right as to any property 
involved. Is there any question of the 
plaintiffs’ legal character arising in the 
case? Manifestly not. A man’s legal cha¬ 
racter is the same as legal status, that is a 
position recognized by law, as pointed out 
in 39 Mad 80^ at p. 82: 

A man’s status or legal character is constituted 
by the attributes which the law attaches to him in 
his individual and personal capacity, the distinc¬ 
tive mark or dress, as it were, with which the law 
clothes him apart from the artributes which may 
be said to belong to normal humanity in general. 

The allegation that the plaintiffs’ right 
to celebrate Mosar was denied or contra¬ 
vened by the defendants does not involve 
any question of the plaintiffs’ legal character, 
that is, status. It is therefore evident 
that Sec. 42, Specific Belief Act, has no 
application. 

The next question is whether there was 
any breach on the part of the defendants 
of any obligation existing in the plaintiffs' 
favour so as to bring the case within the 
purview of S. 54, Specific Relief Act. The 
plaintiffs no doubt had tbe right to enjoy 
the company of their relatives and friends 
and that the defendants were under an 
obligation to abstain from interfering with 
the peaceful celebration of the event. If 
the defendants had invaded the gathering 
and tried to disperse it or commit a breach 
of the peace, that would certainly be amen¬ 
able to 8. 54. But that is not the allega¬ 
tion in the plaint. The crux of the complaint 

1. Bamakrisbna v. Karayana, (1915) 2 AIB Mad 
684=261 0 883=39 Mad 80=27 M L J 634. 
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is that the defendants were trying to per. 
suade by personal appeals or by printed 
circulars the members of their community 
from joining the celebration. Now, success 
of the celebration itself depended on the 
invitees accepting the invitation. There 
was no obligation on them to accept the 
plaintiffs’ invitations. They had the unfet. 
tered option to decline it. Can it be predi¬ 
cated that strangers are under any obligation 
to see that the invited guests accept the 
hosts’ invitation? It would be preposterous 
to say so. As the plaintiffs had the right to 
issue invitation to their friends and rela¬ 
tives, the defendants also had equal right 
to dissuade them from accepting the invi¬ 
tation, for reasons which from their point 
of view, justified non-participation in the 
icelebration. Their right to reason with 
'their fellow castemen and to persuade them 
to their views is indisputable. I fail to see 
how law can intervene if the persuation is 
not accompanied with any threat to use 
force or violence. The plaintiffs only chal¬ 
lenge the defendants’ right to dissuade the 
invitees by peaceful means from accepting 
their invitation but they do nob allege that 
they ever threatened to resort to force or 
violence. As it is clear that there was no 
legal obligation on the defendants in the 
matter of the Mosar celebration, the plain¬ 
tiffs could have no cause of action for an 
order of injunction. The appeal is dismissed 
with costs. Counsel’s fees Ks. 50. 

N.s./r.K. Appeal dismissed. 
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Stone C. J. and Nitogi J. 

Narain Chouthmal Marwadi — 

Plaintiff — Applicant. 

V. 

Rama Jago and others — Defendants — 

Opposite Party. 

Civil Revn. No- 172 of 1937, Decided on 
22nd December 1938, from reference made 
by Niyogi J., D/- 2nd February 1938. 

(a) Limitation Act (1908), S. 20—Part pay¬ 
ment by manager of joint Hindu family gives 
fresh period of limitation against other mem¬ 
bers of family. 

A part payment of a joint debt by the manager 
of a joint Hindu family does bind another member 
of the family and the fact that the other member 
bad joined the manager in borrowing the loan 
cannot impair the representative capacity of the 
manager though it may serve to prove that the 
borrowing was lor a necessary purpose of the fami¬ 
ly : AIR 1928 Pat 156, Eel. on. [P 157 0 1] 

^ ❖ (b) Limitation Act (1908), S. 20 — Part 
payment — To give fresh period of limitation. 


v. Rama I« R* 

writing need not be specifically towards princi¬ 
pal or interest—It is enough if it is towards the 
debt and identifies it and amounts to acknow¬ 
ledgment. 

Where a debtor makes payment and acknow¬ 
ledges it in bis handwriting but does not specify 
whether it is towards principal or interest, such 
acknowledgment does give a fresh period of limita¬ 
tion if the writing sufficiently identifies the debt. 
Once it is shown to be towards the debt, it is not 
necessary to show whether it is towards the prin¬ 
cipal or interest : Case law referred, [P 158 0 23 

S. R. Mangrulkar — for Applicant. 

S. P. Kotval — for Opposite Party. 

Order op Reference 

Niyogi J .—This is a plaintiff’s applica¬ 
tion in revision against the judgment of the 
Small Cause Court, Saoner, in Civil Suit 
No. 364 of 1936, dated 3rd December 1936. 
The plaintiff sued to recover Rs. 415-6-0 
on a bond for Rs. 280 executed by Rama 
(non-applicant 1) and his deceased brother 
Ganpat now represented by non-applicants 
2 and 3. Ganpat paid Rs. 20 on 15th May 
1933 and he made the acknowledgment of 
the payment on the back of the bond with¬ 
out specifying whether the payment was to 
be appropriated towards principal or inte¬ 
rest. The plaintiff instituted his suit on 15th 
June 1936. The lower Court dismissed the 
suit on the ground that it was barred by 
time. It found that Ganpat was not joint 
with Rama, much less manager of the joint 
family and held that B. 20, Limitation Act, 
was not applicable to the case. 

I cannot concur in the lower Court’s 
finding that Ganpat and Rama were not 
joint and that Ganpat was not the manager* 
That finding is directly contradicted by 
overwhelming evidence on the record. P.W. 
1 Narayan, P. W. 2 Sakharam, P. W. S 
Vithoba. P. W. 4 Daulat and P. W. 7 
Narhari agree in stating that they wero 
joint and Ganpat was the manager. Their 
evidence receives support from Ex. P.2 
which shows that their cultivation was 
joint. P. W. 6 Bhadya no doubt says that 
they were separate but he is unable to say 
whether their cultivation was separate. He 
is not likely to know better than P. W. 7 
Narhari who is the Patwari of the village. 
When the lower Court remarks that “the 
evidence on the record does not bear out 
that allegation”, in the face of the ample 
evidence indicated above, the only reason, 
able inference is that it overlooked that 
evidence. A finding which is not only un¬ 
supported by but directly oppose^ to the 
evidence on the record, cannot be accepted 
as sound. It is therefore reversed. 
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The lower Court was further wrong in 
holding that part payment of a joint debt 
by manager of a joint family does not bind 
another member of the family beoause the 
latter joined the manager in borrowing the 
loan. That may serve to prove that the 
borrowing was for a necessary purpose of 
the family but that cannot impair the 
representative capacity of the manager. If 
any authority is needed I may refer to 6 
Pat 811^ which is exactly parallel to this 
'case. 

Now I turn to the controversial issue in 
the case. The endorsement of the payment 
of Rs. 20 did not specify whether it was to 
be appropriated towards interest or prin¬ 
cipal. The question is whether such an ac¬ 
knowledgment of payment serves to extend 
limitation under Sec. 20, Limitation Act. 
Answers given by the High Courts in India 
are not uniform. In 68 All 261,^ the majo- 
rity of the learned Judges were of the 
opinion that it did not extend limitation. 
In 58 Mad 418^ a Bench of two Judges took 
a different view. AIR 1937 Lah 820* had 
followed the majority view in 58 All 261.^ 
In 44 Cal 667® it was held that the Court 
was entitled to find whether the payment 
had been made towards interest or princi¬ 
pal. AIR 1937 Sind 95® appears to agree 
with the Calcutta view. 9 N L R 78^ in. 
dines towards the Allahabad view but the 
actual decision on the evidence in that case 
is in conformity with the Calcutta view. 
The question is of great importance and of 
frequent occurrence. I think there should 
be an authoritative pronouncement of this 
High Court on the vexed question. I there¬ 
fore submit this case to my lord the Chief 
Justice for reference to a Bench on the 
questions formulated below : 

1. Where a debtor makes a payment and 
acknowledges it in his own handwriting 
without specifying whether it is towards 

1. Bajiangi Prasad Sicgh y. Kesheo Singh, (1928) 

16 A I R Pat 166=109 I 0 665=6 Pat 811. 

2. Udeypal Sicgh v. Lakshmi Chand, (1935) 22 

A I R All 946 = 159 I C 387 = 58 All 261 = 
1936 A L J 1029 (P B). 

3. Lakshmi Naidu y. Gunnamma, (1935) 22 

AIR Mad 101=164 I 0 1053=58 Mad 418= 
68 M L J 470. 

4. Lai Ohand y. Raman Shah, (1987) 24 A1 R 

Lah 820 = 172 I 0 466 = 39 P L R 622. 

6 . Hem Ohandra Biswas y. Pnrna Chandra 

Mukherji, (1918) 6 A I R Cal 891 = 36 I 0 
688 = 44 Cal 567 = 22 0 W N 190. 

-6. Haricam-Dowlatram y. Bamsing-Oopal Singh, 
(1987) 24 A I R Sind 96 = 168 10 820 = 31 
8 L B 68. 

7. Gopal V. Govind, (1918) 9NLR78 = 19IO 
849. 
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principal or interest, whether that acknow¬ 
ledgment gives a fresh period of limitation 
under S. 20, Limitation Act. 

2. Whether it is permissible for the cre¬ 
ditor to prove that the payment was inten¬ 
ded to be appropriated towards interest. 

OPINION 

The questions raised in this reference 
are as follows : 

1. Whero a debtor makes a payment and ac¬ 
knowledges it in his own handwriting without 
specifying whether it is towards principal or inte¬ 
rest, whether that acknowledgment gives a fresh 
period of limitation under S. 20, Limitation Act. 

2. Whether it is permissible for the creditor to 
proye that the payment was intended to bo ap¬ 
propriated towards interest. 

There has been a considerable diversity 
of opinion on the first point raised which 
turns on the interpretation of S. 20, Limi¬ 
tation Act. The critical words are : 

(1) Whore interest on a debt .... is ... . paid 

as such.or where part of the principal . . . 

is.paid.a fresh period of limitation 

shall be computed from the time when the pay¬ 
ment was made : Provided that, save in the case 
of a payment of interest. 

In our opinion this means as follows : 
(l) Where payment of interest on a debt 

.... is made.etc. Provided that 

save in the case of a payment of interest... 
The importance of the words “as such” 
lay and lie in the fact that they make 
clear a distinction between two possible 
cases: (l) the case where a debtor pays a 
sum by way of interest, (2) the case where 
a debtor pays a sum and the creditor ap¬ 
propriates the sum paid to interest. In the 
first case the payment is a payment of 
interest, that is a case of interest paid as 
such. In the second case the payment is 
simply a payment. That is to say one has 
to look at the matter through the eyes of 
the debtor. Before the amendment the 
proviso read ; 

Provided that, in the case of part payment of 
the principal of a debt, the fact of the payment 
appears in the handwriting of the person making 
the same. 

Under the old law one had either to 
prove the payment by a writing of a spe¬ 
cial kind or one bad to establish that the 
payment was not a part payment of prin¬ 
cipal. That was regarded as imposing the 
burden of proving that it was not merely 
a payment but a payment of interest. That 
was not established by merely proving 
payment of a sum and appropriation of that 
sum. If however the plaintiff proved by 
oral evidence payment not merely of a sum 
but of interest, i. e. proved the payment 
was of interest and nothing but interest 
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(obherwise it would be a payment in part 
of principal), then the proviso did not apply 
and one gob a new starting point. Proof of 
payment simpliciter by oral evidence was 
not good enough because it did not exclude 
the application of the proviso. The mere 
fact that the creditor appropriated to inte¬ 
rest a payment made did nob alter the 
nature of the payment and did not there¬ 
fore absolve the plaintiff from proving the 
facts necessary to bring the case within the 
Section, i. e. either (1) that the payment 
was nob merely a payment of a sum but a 
payment of interest or (2) that the fact of 
payment was evidenced by a writing in the 
handwriting of the person paying. 

There were certain ambiguities in the 
provisions contained in the unamended 
S. 20 which also opened wide the door to 
belated claims by leaving the proof of pay. 
menb of interest in the uncertain realm of 
oral evidence. The amendment corrected 
the ambiguities and made it necessary to 
prove a signed written acknowledgment of 
payment. 

After the date of the amendment what 
has to be proved is an acknowledgment of 
payment. The mode of proof is by writing 
signed. Bub lest this should unfairly affect 
past transactions and bring cases within a 
time-bar that no creditor could foresee, the 
Legislature included in the new proviso the 
words “save in the case of a payment of 
interest made before 1st January 1928.” 
That was clearly a saving clause to save 
cases where the creditor was relying on 
oral evidence to establish that (within the 
words of sub-s. (l) interest on (the) debt 
.... (had been) paid as such. Accordingly 
it must have been the intention of the 
Legislature to make the saving words in the 
proviso and the words quoted from sub- 
sec. (1), of the same content. This justifies 
the paraphrase of sub-s. (l) set out at the 
beginning of this judgment. That para¬ 
phrase does nob, in our opinion, do violence 
to the rules of grammar. 

After Ist January 1928 it is a matter of 
complete indifference whether the payment 
is of interest or principal or both so long 
as it is a payment relating to the debt. If 
the acknowledgment of payment is upon 
the back of a promissory note the fair in¬ 
ference would be that it related to the 
promissory note bub of course that would 
be rebuttable and if the debtor succeeded 
in proving that it really related, say, to 
payment of the purchase price of a tiger 
cub, then it would not start a new period 


of limitation. If there be an acknowledg. 
menb of payment in writing but it does not 
appear from the writing what debt was 
being in part paid, so that oral evidence 
becomes necessary to link up the acknow¬ 
ledgment with the debt, it might well be 
that a sufficient acknowledgment would not 
be established—what has to be proved is 
an acknowledgment of payment, and the. 
payment has to he either of interest or of 
part of the principal (the whole includes 
the part) of the debt. The mode of proof is 
by writing either (l) in the handwriting of 
the person paying, or (2) signed by such 
person. The writing must thus sufficiently 
identify the debt and amount to an ac¬ 
knowledgment of payment. If it acknow¬ 
ledges that a payment of principal is madej 
that is sufficient. If it acknowledges that a 
payment of interest is made, that is suffi- 
cient. If it acknowledges a payment to¬ 
wards the debt, that is sufficient. If it 
acknowledges a payment but does nob 
identify the debt, that is not sufficient. ^ 

We have expressed the above opinion 
without reference to decided cases for sake 
of simplicity. The following cases were 
cited in argument for the proposition that 
it is no longer necessary to prove that the 
payment was on account of interest: A I R 
1938 Pat 183,® AIR 1938 Rang 280,® 58 
Mad 418,® AIR 1938 Lab 347,^® 13 Lah 
448^' and 52 All 459.^® Contra: 58 All 261® 
at p. 271, AIR 1937 Lah 820,* 40 Bom 
L R 968*® and a case before the amend¬ 
ment 7 Rang 522.** See also the cases 
referred to in the referring order. Prom 
the above analysis the following answers 
to the questions referred result: (l) Assum¬ 
ing he acknowledges that the payment is 
in respect of the debt the answer is in 
the affirmative. (2) Such evidence would 
be unnecessary. 

s.g./r.k. _ Beference answered. 

8. Bankanidhi v. Godipatna Co-operative Society, 

(1938) 25 A I R Pat 183 = 174 I C 1005=16 
Pat 294 = 18 P Ij T 563. 

9. Khan Sahib v. Uchil Ahmad, (1938) 25 A I R 

Rang 280=176 I 0 865=1938 R L R 591. 

10. Jawahic Singh v. Ghulam Hassan, (1938) 25 
AIR Lah 347 = 40 P L R 124. 

11. Bharat National Bank Ltd., Delhi v. Bishan 
Lai, (1932) 19 A I R Lah 212 = 135 I 0 673 
= 13 Lah 448 = 33 P L R 42. 

12. M. B. Singh & Co. v. Sircar & Co. (1930) 17 
A I R All 392 = 127 I C 581 = 52 All 459 = 
1930 A L J 590. 

13. Havabu v. Isup Musa, (1938) 25 A I R Bom 
467 = 178 I 0 844 = 40 Bom L R 968. 

14. U Ba Gyi v. U Than Kyauk, (1929) 16 
AIR Rang 339=130 I C 897=7 Rang 522. 
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Stone 0. J. and Clarke J. 
Nathusa Pasusa Sahu — Appellant. 

V. 

Mohammad Siddique Md. Usman 
Musalman and others —Bespondents. 

First Appeal No. 43-B o( 1935, Decided 
on 13th October 1938, from decree of the 
Second Addl. District Judge, Amraoti, 
D/- SOfch April 1935. 

(a) Contract Act (1872), S. 16—Pardanashin 
women when executing an instrument must 
know clearly what they do by independent 
advice — Courts should see that the transac¬ 
tion is fair If it is not, it cannot alter its 
terms to make it fair but must be satished that 
they not only put their band to the paper but 
also their mind to the transaction. 

In dealing with pardanasbin ladies when a deed 
is executed by them, it is necessary to make it 
clear to them that what they are doing is not 
merely a mechanical act but a conscious act 
though it is not necessary that such explanation 
should be proved to have occurred at the time of 
the execution. They must have independent advice 
and the Courts have to scrutinize the transaction 
very closely to see that it is a fair one. But if it 
comes to the conclusion that the transaction is 
not a fair one, the Court will not make'it fair by 
altering some of its terms as it would amount to 
making a contract for the parties; and if it 
appears that the lady executing an instrument 
had no disinterested advice and that the only per¬ 
sons who in any way explained the matter to her 
were either the other side or persona who would 
endeavour to take advantage of her position, then 
one must most critically examine all the various 
steps that are taken and must be satisfied that she 
not only put her hand to the paper but also that 
she has put her mind to the transaction : Case 
law discussed. [P 160 0 1, 2] 

At the instance of the sons, the mother and 
daughter who were pardanasbin Mahomedan 
ladies executed a mortgage deed along with the 
sons but the daughter received no part of the con* 
sideration and the mother was relieved of her pre¬ 
vious obligation. The transaction was done behind 
a purdah screen mostly in a tonga cart when both 
the ladies had no independent advice and the only 
person who explained the matter was the son. 
There was really nothing whatever to show that 
these women knew anything about the transaction: 

Held that it was one of those cases where even 
though the fact of execution and attestation were 
established the document would still be not bind¬ 
ing on the female executants because their mind 
never moved to the transaction in question. 

[P 162 0 1) 

sf* (b) Evidence Act (1872), S. 71 —Execution 
of document by pardanasbin ladies — Proof of. 

It is the conscious execution and not the mecha¬ 
nical execution of a document that must be esta¬ 
blished in the case of documents executed by para- 
dantwhin ladles. [p lei 0 1] 

A. V. Khare and W. B, Pendharkar — 

for Appellant. 

M. B. Bobde and J. B. Mudholkar_ 

for Bespondents 3 and 4. 


Judgment. — This ia a plaintiff'a appeal 
in a mortgage suit brought against four 
defendants who are Mahomedans and are 
related as follows ; The first and second 
are the two sons and the fourth the daughter 
of the husband (now deceased) of the third. 
The mortgage in question is alleged to have 
been executed by all the four. The learned 
Judge has found that the mortgage is bind¬ 
ing on the first two and has dismissed the 
suit as against defendants 3 and 4 on the 
ground that there is no proof so far as 
they are concerned, of due execution and/or 
attestation. Both execution and attestation 
are put in issue and the evidence comes 
almost wholly from the plaintiff’s side the 
only evidence on behalf of the defendants 
being that of defendant 3. The mortgage 
consideration is alleged to be made up of 
two things ; (l) the payment off of a prior 
mortgage of Bs. 7780, and (2) the payment 
before the Sub-Eegistrar of a sum of money 
amounting to Bupees 1220. The Bs. 7780 in 
turn is arrived at by taking the capital 
due under the mortgage paid off which is 
Bs. 6760 and adding to it the interest that 
accrued. The consideration for that Bupees 
6760 was in turn the payment off of a 
variety of earlier liabilities, the earliest of 
of which dates from 1918 and the last from 
1921. The first of those liabilities is Ex. 
P.5 which was a mortgage executed by 
defendants 1, 2 and 3 and it was for Bupees 
2000. The next is Ex. P-6 executed by 
defendants 1 and 2, a mortgage for Rs. 600 
dated 29th May 1918. The next is Ex. 
P.4 for Bs, 1418-4-0 executed by defen¬ 
dants 1, 2 and 3 dated 25th March 1919. 
The fourth is Ex. P-7 made by defendant 1 
alone being a promissory note dated 29th 
September 1921 for Bs. 334-12-0. 

It will be observed that so far as defen¬ 
dant 4 is concerned she gained nothing, 
unless she can be said to gain the merit 
which comes from paying other people’s 
debts, by executing this mortgage. None 
of the pre-existing debts was hers and we 
are not satisfied that she received any of 
the consideration that passed in cash. So 
far as defendant 3 is concerned, she gained 
a substantial advantage, it may be, because 
as a result of this mortgage transaction 
she has been relieved of her obligation 
under Ex. P-3. What that obligation may 
have amounted to has not been litigated in 
this suit, but it is thrown out by way of 
argument that it did not amount to very 
much because she would have been able to 
challenge that mortgage, had she ever been 
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sued on it. However that may be, as the 
case stands, so far as we know, defendant 
3 did obtain an advantage as a consequence 
of having Esh. P-3 paid off. It is a very 
different matter as to whether the suit 
mortgage was such a one as she would 
have been well advised to execute. These 
two women were pardanashin Mahome- 
dans and it is evident that they were in 
close pardah. Everywhere they went they 
were shielded from the eyes of men and 
there is no dispute but that every transac¬ 
tion they entered into, so far as this case is 
concerned, save one only, was done behind 
the purdah screen, mostly in a tonga cart 
with purdah curtains. The one exception 
is that indicated in the evidence of P. W. 3 
who is the employee of the plaintiff and 
has been his employee for 45 years. His 
story is that he went to see the two ladies, 
had them called out by defendant 1, saw 
them and spoke to them as though they 
were not ladies in purdah, explained what 
a splendid thing this change from the old 
to the new mortgage was, how the interest 
was less (for it bad been Re. 1-8-0 and was 
now Re. l) and that they consented. In 
cross-examination it is made clear that the 
consent, so far as the younger woman was 
concerned, must have been based on silence 
because she said nothing from the begin¬ 
ning to the end, and so far as the benefit 
was concerned, this man in the service of 
the plaintiff (a money-lender) forgot to 
tell the younger woman that the difference 
between the old position and the new was 
this, that under the old mortgage she was 
not liable at all; under the new mortgage 
she was; under the old mortgage her 
property was uncharged, under the new 
mortgage it was. 

It has been over and over again stated 
that in dealing with pardanashin ladies it 
is necessary to make it clear or to have it 
made clear to them what it is that they 
are doing. It is true that it is not necessary 
that that explanation should be proved to 
have occurred at the time when she exe- 
Icuted the document. It will do if she knew 
what the transaction was about before : 
AIR 1926 Pat 529.^ It is also true that 
the mere fact that she protends not to 
know is neither here nor there: AIB 1936 
•Cal 378.^ "What is to be made clear is that 

1. Thirathman Jha v. Mt. Gunjeswari Kuer, 
(1926) 13 AIR Pat 529=96 IC 571=8 P L T 
17. 

2. Suresh Obandra v. Marani Dassi, (1936) 23 
A I R Cal 370=166 I 0 842. 


what she is doing when she executes is not 
merely a mechanical act but a conscious 
act. We shall come to that again in a 
moment. At the present it is sufficient 
to say that she must have independent 
advice, and even though she has indepen¬ 
dent advice the Courts, in these cases, will 
scrutinize the transaction very closely to 
see that it is a fair one, (34 C L J 563,®) 
and if it comes to the conclusion that the 
transaction is not a fair one, the Court will 
not make it a fair one by altering some of 
its terms, for that would be making the 
contract for the parties : 11 Pat 227.^ It 
has been pointed out in a variety of cases 
which we referred to, 34 C L J 563 and 
34 0 L J 333.® what sort of tests should be 
applied. In the former of those two cases a 
Bench of the Calcutta High Court, presided 
over by a very distinguished Judge, held 
that 

the Court, when called upon to deal with a deed 
executed by a pardanashin lady, must satisfy it¬ 
self upon the evidence, first, that the deed waa 
actually executed by her or by some person duly 
authorized by her, with a full understanding ox 
what she was about to do; secondly, that she had 
full knowledge of the nature and effect of the 
transaction into which she is said to have entered; 
and, thirdly, that she had independent and dis¬ 
interested advice in the matter. 

Whether that last requisite in all cases 
is necessary we somewhat doubt. But cer¬ 
tainly, where it appears that she has no 
disinterested advice, where it appears that 
the only persons that have in any way 
explained the matter to her are either the 
other side or persons who would endeavour 
to take advantage of her position, then one 
must most critically examine all the various 
steps that have been taken and must he 
satisfied that she has executed the instru¬ 
ment and that the instrument has been 
duly attested so as to comply with the 
provisions of the Transfer of Property Act. 
In considering whether she has executed, 
one must not be satified with mere proof 
that she has put her hand to the paper but 
must also be satisfied that she has put herl 
mind to the transaction. 

Here the evidence even of the mechanical 
act is extremely feeble. It has been urged 
by the learned counsel for the appellant 

8 . Nibaran v. l^ixupama, (1921) 8 A I R Gal 131 
=69 I 0 476=34 0 L J 663=26 OWN 617. 

4. Tara Kumarl v. Chandra Mouleshwar Prasad 

Singh, (1931) 18 A I R P 0 303=134 I 0 1076 
=11 Pat 227=58 I A 450 (P 0). 

5. Krishna v. Nagendrabala, (1921) 8 A I R Gal 

436=66 I C 694=34 0 L J 333 = 25 0 W N 
942. 
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relying on 16 N L B 196® and 14 0 W N 
165^ in addition to two oases on wills which 
are somewhat different from this class of 
'Case, 2 N L E 66® at page 70 and 4 C W N 
1204 ® that here the evidence of the factum 
of ereoutlon by persons calling themselves 
attesting witnesses is sufficient. The learned 
Judge has held that it is insufficient. 
Looked at from the angle of proof of 
what counsel for the respondents has called 
mechanical execution we agree with the 
learned Judge that the plaintiff has failed 
iio prove even mechanical execution. As¬ 
suming that in that we are wrong and that 
the admissions made by defendant 3 before 
the Sub-Begistrar and in the course of her 
examination are sufficient to eke out the 
evidence that has been given on behalf 
of the plaintiff, it will be interesting to 
•examine that evidence. The plaintiff (P. 
■“W. 2) puts the execution at the registry 
office. So far as P. Ws. 4, 5 and 10, scribe 
and attesting witnesses respectively, are 
•concerned they put the execution as fol¬ 
lows: P. W. 4, at the bouse of the plaintiff; 
P. W. 5 at the house of either the plaintiff 
•or of defendant 1 according as you read the 
following sentences : 

Defendants 1 and 2 signed in my presence and 
1 attested the deed at the place of plalntiS. The 
-marks of defendants 8 and 4 were taken by defen¬ 
dant 1 going inside his house where I had gone 
with defendant 1. Their marks were not actually 
taken in my presence. 


P. W. 10 at first said that it was at the 
■tahsil office. Then he said that he did not 
remember anything about it except the 
registration. He said at first that at the 
•execution the plaintiff was not present but 
the plaintiff himself says that he was. The 
scribe says that the execution was not in 
his presence. P. W. 5 says that the marks 
were not taken in his presence. P. W. 10 
says he knows nothing about it. It is urged 
that this is a case where the plaintiff is 
•entitled to pray in aid the provisions of 
Sec. 71, Evidence Aot, which provides as 
’follows : 

If the attesting witness denies or does not re* 
collect tbe execution of the document, its execu¬ 
tion may be proved by other evidence. 

The difficulty in the plaintiff's way here 
{is to point to the evidence establishing not 
{merely mechanical execution but conscious 


■6« Mt. Kasidanbl v* Gangulal, (1920) 7 A 1 B 
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execution. There is really nothing whatever 
to show that these women knew anything 
about this transaction. In this case wo 
have the exceptional fact that the Sub- 
Kegistrar makes an observation about this 
transaction in the book kept for that pur¬ 
pose at the registry to the following effect: 

On having admitted it, I think the document 
has not been executed with their full consent. 
It has come to my notice that they have only 
admitted at the instance of Mahamad Siddique 
and to meet the needs for the time being. 

He appears to have called upon them to 
state on affirmation what they knew about 
the matter and defendant 3 said : 

I do not know the name of the person in whoso 
favour I now executed a writing in respect of the 
field at Paratwada. My sons Mahamad Siddique 
and Mahamad Hanief know it. I had executed a 
mortgage deed before in favour of Bandu Nana 
alias Vithal Sadasheo Karkare. That paper was 
registered. Credit has been allowed for the amount 
of that mortgage. That (amount) Rs. 7720 has 
been allowed credit. I do not know the period of 
tbe previous mortgage deed. My elder son that is, 
Mahamad Siddique knows it. 1 have executed the 
previous mortgage deed. My daughter Bibabi has 
not executed it. My daughter that is, Bibabi wife 
of Nyaj Mabammad Khan, has executed this paper. 
The name of Bibabi was not in the mortgage deed 
executed in favour of Karkare. But there was her 
evidence. My son Mahamad Siddique knows the 
terms, etc. everything of this document. 

Defendant 4 said : 

I do not know in whoso favour I have executed 
this mortgage deed. My brother Mahamad Siddique 
knows it. He knows its terms, etc. everything. I 
admit tbe document. I have made the signature 
at tbe Instance of mother and brother. 

The defendants denied the execution and 
due attestation in their pleadings and defen¬ 
dant 3 gave evidence to tbe effect that she 
never gave her signature to any mortgage 
deed, that she does not know the plaintiff, 
that she has not received a pie, that when 
she was taken to the Sub.Registrar’s office 
and when her thumb impression was taken 
there she understood that what she was 
doing was placing her thumb on a docu¬ 
ment for mutation purposes, that she does 
not know the Marathi language, the docu¬ 
ment being in Marathi. In cross-examina¬ 
tion she says, which seems to be untrue, 
“the Sub-Registrar never examined me at 
any time.” She also says that she used to 
transact business from the purdah. Very 
little is got out of her in cross-examination 
and it is quite apparent from her evidence 
and indeed from the evidence of all the 
witnesses that speak to the subject that 
both these women were purdah women, 
that so far as this transaction is concerned 
nobody saw them and very few of the wit¬ 
nesses had ever seen them and so far as 
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the attesting witnesses are concerned they 
had never seen them and did not see them 
on this occasion. There is nothing to sug- 
gest that they knew their voice and there 
is nothing to suggest that they could in any 
way identify them. All that _ they were 
going upon is that the son said that the 
women had put the thumb marks on the 
document and it is therefore said that 14 
OWN 165^ can be used to support this 
transaction. 

Here however the evidence showing that 
the son said that the mother and the 
sister had put their thumb-marks relate to 
the thumb-marks that were put on the 
document at the Sub-Registrar’s Office. 
The execution, according to the pleadings, 
was done at the plaintiff’s house and the 
alleged placing of the thumb-marks on the 
body of the document took place, according 
to the plaintiff, there. There are two sets 
of thumb-marks upon the document taken 
at different times and made in different 
inks. But that is the least of the difficulties 
in the plaintiff’s way. The chief difficulty is 
that this is one of those cases where even 
though the fact of execution and attestation 
were established this document would still 
not be binding because the mind of the 
female executants never moved to the 
transaction in question. Lord Sumner, 
speaking on behalf of the Privy Council in 
47 All 703,^® observes at p. 710 as follows: 

The law of India contains well-known principles 
for the protection of persons who transfer their 
property to their own disadvantage, when they 
have not the usual means of fully understanding 
the nature and efiect of what they are doing. In 
this it has only given the special development 
which Indian social usages make necessary, to the 
general rules of English law, which protect persons 
whose disabilities make them dependent upon or 
subject them to the influence of others, even 
though nothing in the nature of deception or coer¬ 
cion may have occurred. This is part of the law 
relating to personal capacity to make binding 
transfers or settlements of property of any kind. 
That the instrument here is a wakfnama is a mere 
accident, and the general and well settled law of 
wakf is not in question. The case of an illiterate 
pardanashin lady denuding herself of a large pro¬ 
portion of her property without professional or 
independent advice, is one on which there is much 
authority. Independent legal advice is not in itself 
essential : 36 All 81.^1 After all, advice, if given, 
might have been bad advice, or the settlor might 
have insisted on disregarding it. The real point is, 
that the disposition made must be substantially 

10. Parid-un-Nissa v. Mukhtar Ahmad, (1925) 12 
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under.'itood and must really be the mental act, a» 
its execution is the physical act, of the person who- 
makes it : 18 Cal 54512 at p. 548, 47 Cal 175i3 at 
p. 180. The appellant clearly had no such advice, 
nor is it contended that she had. If however the 
settlor’s freedom and comprehension can be other¬ 
wise established, or if, as is the respondents’ case 
here, the scheme and substance of the deed were 
themselves originally and clearly conceived and 
desired by the settlor, and were then substantially 
embodied in the deed, there would be nothing 
further to be gained by independent advice. If the 
settlor really understands and means to make the 
transfer, it is not required that some one should 
have tried to persuade her to the contrary. Again, 
the question arises how the state of the settlor’s 
mind is to be proved. That the parties to prove it 
are the parties who set up and rely on the deed is 
clear. They must satisfy the Court that the deed 
has been explained to and understood by the party 
thus under disability, either before execution, or 
after it under circumstances which establish adop¬ 
tion of it with full knowledge and comprehension: 

7 Cal 2451 ^ at p. 252,29 Cal 7491 ^ at p. 757, 34 All 
455.1® Further, the whole doctrine involves the 
view that mete execution by such a person, although 
unaccompanied by duress, protest or obvious 
signs of misunderstanding or want of comprehen¬ 
sion, is in itself no real proof of a true under¬ 
standing mind in the executant. Evidence to 
establish such comprehension is most obviously 
found in proof that the deed was read over to the 
settlor and, where necessary, explained. If it is in 
a language which she does not understand, it 
must, of course, be translated, and it is to be re¬ 
membered that the clearness of the meaning of 
the deed will suffer in the process. The extent and 
character of the explanation required must depend 
on the circumstances. Length, intricacy, the 
number and complexity of the dispositions, or the 
unfamiliarity of the subject-matter, are all reasons 
for requiring an increased amount and efficiency 
of explanation. Thus, a matter not likely to attract 
the attention of the executant, in itself ought not 
to be relied on as binding, unless her attention 
has been directly drawn to it : 29 Cal 664^^ at 
p. 673. So if the deed, as presented for execution, 
differs substantially, either by way of addition or 
of omission, from the scheme and details which 
the intending settlor has previously laid down, the 
discrepancy ought to be clearly pointed out and 
its nature and effect should be fully described, un¬ 
less, which must be rare, the difference is so obvi¬ 
ous that even a person in the settlor’s position 
must perceive and appreciate it for herself. If the 
description and explanation have been partial or 
erroneous, or have not been given at all, the ques¬ 
tion will then arise, as it arises where there has 
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been no independent legal advice, whether, if pro¬ 
per information bad been given, it would have 
affected the mind of the oxeoutaut in completing 
the deed. On the other hand, the doctrine cannot 
be pushed so far as to demand the impossiblo. The 
mere declaration by the settlor, subsequoutly 
made, that she had not understood what she was 
doing obviously is not in itself conclusive. It must 
be a question whether, having regard to the proved 
personality of the settlor, the nature of the settle¬ 
ment, the circumstances under which it was exe¬ 
cuted, and the whole history of the parties, it 
is reasonably established that the deed executed 
was the free and intelligent act of the settlor or 
not. If the answer is in the athrmative, those 
relying on the deed have discharged the onus 
which rests upon them. Of course fraud, duress 
and actual undue influence are separate matters. 

Even had this document been read over 
to the -women, it would not follow that 
they would be regarded as understanding 
what was in it, and even if they understood 
what was in it, it does not necessarily follow 
that the transaction would be binding upon 
them : sefl A I R 1934 P 0 208^® and A I R 
1938 P 0 276.^® In a case such as the 
present, where the document is not in the 
mother language of the executant, it would 
be necessary for the plaintiff to show that 
the executant understood and not merely 
heard what was read: A I R 1937 P 0 

27420 

The learned trial Judge has relied on 37 
All 474.=*^ 12 Pat 359^^ at p. 399 and 45 
Cal 748.^® It is true that the first and the 
last of these cases are under S. 59 of the 
old T. P. Act and there has been a sub¬ 
stantial alteration in the requirements for 
attestation effected by the amendments of 
1926. The difference however consists in 
the fact that now it is sufheient if the 
attesting witnesses though not present at 
the time of execution received acknowledg¬ 
ment of execution from the executant. To 
that extent of course those cases have 
ceased to be good law but apart from that 
the law then and the law now is the same 
and there is no evidence here of acknow- 
ledgment made by the executant to the 
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attesting witnesses. Accordingly in our 
opinion the law as laid down in those two 
Privy Council cases controls this case now 
as much as it would havo before the 
amendment of 1926, the variation wrought 
by the amendment not having any applica¬ 
tion to this case. The learned trial Judge 
has carefully examined the evidence and 
has, in our opinion, correctly stated the 
law, and we see no reason to differ from 
the conclusion ho has arrived at. It follows 
therefore that the appeal fails and is dis¬ 
missed with costs. 

S.G./r.k. Appeal dismissed. 
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Stone C. J. and Vivian Bose J. 

Kuwarji Madhao Gujar — Appellant. 

V. 

Bhurelal Ajitmal Baniya —Respondent. 

Letters Patent Appeal No. 7 of 1937, 
Decided on 25th November 1938, from 
appellate decree of Niyogi J., in S. A. 
No. 314 of 1935, D/. 7th April 1937. 

(a) C. P. Land Revenue Act (2 of 1917), Sec. 
203 — Abadi—Usufructuary raortgage-~Mart- 
gagee is mere trespasser, and suit for possession 
by landlord is governed by Art. 142 or Art. 144 
and not by Art. 120. 

A usufructuary mortgagee of an abadi site has 
only a limited interest iu the same, yet such a 
transfer is struck at by S. 203 and the mortgagee 
is in relation to the landlord a mere trespasser, 
and a suit by landlord for possession of the site is 
governed by Art. 142 or Art. 144 and not by 
Art. 120. [P 164 C 2] 

(b) Acquiescence — Circumstances not suffi¬ 
cient to raise effective defence of. 

Where a grantee of an abadi site went out and 
his usufructuary mortgagee entered into possession 
of the site and the bouse built thereon by the 
grantee and continued as such for many years 
when the lambardar sued for possession, the fact 
that the lambardar stood by with knowledge of his 
rights without suing for such a long time as 
would show laches on his part or would show 
that he was slow to exercise his remedies, is not 
sufficient to raise an effective defence of acquies¬ 
cence : Case law discussed. [P 165 C 1 ; 

P 166 C 1] 

y. V, Jakatdar — for Appellant. 

A. V. Wazalwar — for Respondent. 

Judgment*—This is a plaintiff’s appeal 
from a decision of a Judge of this Court 
dismissing a second appeal on the ground 
that the suit is barred by limitation. For 
the appellant, the point of limitation was 
the only point to be argued but in reply in 
order to support the learned Judge s judg¬ 
ment the question of so-called acquiescence 
has been canvassed. The learned Judge 
finds against acquiescence differing from 
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the lower appellate Judge. The point o£ 
limitation can bo very shortly stated after 
the facts have been referred to. 

The plaintiff is a lambardar in a village 
to which there was attached an abadi site. 
The plaintiff’s predecessor in the lambar- 
darship had granted to a third party 
(herein referred to as the mortgagor) a resi¬ 
dential site in the abadi and the mortgagor 
effected a usufructuary mortgage to the 
defendant of that site. As a result, the 
mortgagor went out of possession and the 
defendant entered into possession of the 
abadi site in question on which the mort¬ 
gagor had built a house and which the 
defendant now occupies. That was on 14th 
May 1924. Many years passed. The 1am- 
bardarsbip changed hands; the present 
plaintiff became the lambardar; and the 
present plaintiff sues for possession of that 
site. 

It had been a matter of doubt in the 
Judicial Commissioner’s Court whether 
S. 203, C. P. Land Bevenue Act, which 
prohibits a transfer by the person in pos¬ 
session of an abadi site, applied to a mort¬ 
gage. The matter was in doubt even when 
this present case came before Niyogi J. in 
second appeal and that learned Judge 
referred to a Bench for determination the 
question, 

whether the word ‘transfer* used in S. 203 (3), 
0. P. Land Revenue Act 1917, includes a usufruc¬ 
tuary mortgage. 

That question was answered by the 
Bench in the affirmative, the ground of the 
Bench decision being that the transfer in 
question related to the right of possession 
and was not limited to the full proprietary 
interest and the right of possession was 
clearly transferred by a usufructuary mort¬ 
gage. The matter therefore went back for 
disposal by the learned referring Judge 
and he has found that there was here no 
acquiescence. His view appears to be that 
there is no acquiescence because the lam¬ 
bardar was under the general impression 
that he could not turn this mortgagee out, 
and therefore the fact that he stood by for 
some time and his predecessor had stood 
by for many years does not raise any ques¬ 
tion of acquiescence. As we shall have 
occasion to state hereafter, even this does 
not limit the circumstances in which ac¬ 
quiescence can be used as a defence, in our 
opinion, sufficiently. 

On these facts the first point that arises 
is : Wlii, ). is the period of limitation in 
which tlio plaintiff can sue ? It is not dis¬ 


puted by counsel for the respondent that 
the plaintiff had a right of suit from the 
moment this usufructuary mortgagee enter¬ 
ed into possession under a prohibited trans¬ 
fer. It is not disputed that from that 
moment the defendant was a trespasser. 
But it is said that this trespasser’s posses¬ 
sion is not adverse because he lays claim to 
a limited right to possess as usufructuary 
mortgagee only. The learned Judge has 
come to the conclusion that neither Article 
142 nor Art. 144 applies, that the appro, 
priate Article to apply is 120, and that 
accordingly this suit, which was brought 
after six years and before twelve years, 
was out of time. The relevant passage in 
the judgment is as follows : 

Article 142 or Art. 144 would have applied had 
the defendant denied the plaintiS’s title in which 
case he would have been in the position of a tres¬ 
passer. In the present case the defendant does not 
deny the plaintiff’s title. He only claims to be his 
licensee. Consequently, this suit does not fall to be 
governed by either Art. 142 or Art. 144. In the 
absence of any specific Article applicable to a suit 
the residuary Article 120, Limitation _ Act, will 
operate. According to that Article the period of limi¬ 
tation is six years, that is to say, the suit should 
have been filed before 15tb May 1930. As it was 
filed in 1934 it is clearly barred by time. 

As we have above observed, it is not now 
disputed that the defendant is a trespasser. 
But he is a trespasser apparently of a 
particular type and one who can maintain 
possession (if Art. 120 is the appropriate 
Article) if he has stayed on the land for 
six years because any suit thereafter of 
this nature would be barred by time. We 
are unable to understand bow that can be. 
If H. C. Mitra's Limitation Act (Edn. 12) 
pp. 867-868, Para. 621-A is referred to, a 
very considerable number of cases will be 
found relating to the position that arises 
where the person in possession is claiming 
a limited interest only. Here the limited 
interest is said to be that of a usufructuary 
mortgagee. That interest is undoubtedly a 
limited interest. But such a transfer is struck 
at by S. 203, and the mortgagee is, in rela¬ 
tion to this land, a mere trespasser. In our 
opinion either Article 142 .or Art. 144 is 
applicable, which is a matter of indiffer- 
ence in this case, as in either case admit¬ 
tedly the suit will be in time and the plea 
of limitation will fail. 

But it is said by counsel for the respon¬ 
dent in support of the judgment that if it 
be that the learned Judge was wrong on 
the question of limitation, he was also wrong 
in negativing acquiescence, and that this 
is pre-eminently a case of acquiescence. 
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Belianoe is placed on a variety of decisions 
of the Judicial Commissiooer's Court which 
■we have examined : 11 N L R 126,^ 64 
I C 304,» 43 I 0 508^ and 27 N L R 183.* 

The word "acquiescence’' is used by the 
Ilearned lower appellate Judge as though it 
were an effective defence once it was shown 
that the plaintiff had stood by with know¬ 
ledge of his rights and without suing for a 
year or two—such a time as would show 
laches on his part or would show that he 
was alow to exercise his remedies. If that 
were sufficient to raise the defence of ac¬ 
quiescence we would observe that no mean- 
ling whatever could be given to the Articles, 
we have been examining of the Limitation 
Act. Under the law relating to limitation, 
knowledge of one’s right to sue does not 
contract, though ignorance of the facts 
creating the cause of action may expand, 
the time allowed in which to sue. The limi¬ 
tation periods proceed on the basis that the 
plaintiff could have sued before. To take 
an ordinary every day case, a plaintiff suing 
a trespasser for possession can let 11^ years 
go by during the whole of which period he 
has been aware that the defendant was a 
trespasser on his land and still he would 
be within time because the period of limi¬ 
tation is 12 years. The fact that he knew 
he was a trespasser, the fact that he did 
not proceed before, does not give the defence 
of acquiescence to the defendant. The Lord 
Chancellor in (1865-66) 1 H L 129^ set 
out the various ingredients that must be 
present before one can raise the defence of 
acquiescence. His observations are quoted 
in 2 N L R 34® at p. 40 and in the same 
volume at page 6, 2 N L R 4.^ Further, as 
Turner L. J. observed in (1861) 130 R R 
28® at p. 38 : 

Acquiescence, as I conceive, imports knowledge, 
for I do not see how a man can be said to have 
acquiesced in what he did not know, and in cases 
of this sort I think that acquiescence imports full 
knowledge, for I take the rule to be quite settled 
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that a cestui quo trust cannot be bound by acqui¬ 
escence unless ho has been fully informed of bia 
rights and of all the material facts and circum¬ 
stances of the case. 

As Thesiger L. J. said in (1878) 8 Ch D 
286® ati p. 314, acquiescence " is no more 
than an instance of the law of estoppel ” 
and not only is full knowledge required, 
bub as the Lord Chancellor in the case 
above referred to (1865-66) 1 H L 129® 
pointed out, there must be some lying by 
to the detriment of the other side. There 
was such a lying by in 27 N L R 183* 
where the lambardar permitted the person 
to raise a building on the site knowing all 
along that the person who was building 
was not entitled to be there and knowing 
all along that the person building thought 
he was entitled. That is exactly the kind 
of case which raises the defence of acqui¬ 
escence. In 11 N L R 126,^ what was 
actually found for was in favour of the 
landlord. It was a case in which the land¬ 
lord sued to dispossess the defendant who 
claimed title under the tenant of a site in 
the abadi. The landlord had not objected 
to this transfer and it was assumed through¬ 
out the case that the transferee was in 
possession with the landlord’s consent. It 
was held that that consent merely implied 
that the landlord was prepared to accept 
the transferee on the same terms as the 
original tenant; that is to say he was pre¬ 
pared to allow the transferee to use the 
site for residential purposes. When, how¬ 
ever, the transferee ceased to use the site for 
those purposes and diverted the land to other 
uses, namely for the purpose of cultivating 
tobacco and maize, the landlord stepped in 
and claimed the right to dispossess him. It 
was held that he had a right to do so and 
that his consent did not mean that the 
transferee was to get an absolute title to 
that plot of land. This is not a case of 
acquiescence at all. It is a case where an 
admitted permission was found to be of a 
limited kind and was not regarded as suffi¬ 
cient to raise an implied permission to do 
acts outside the limited permission. The 
passage upon which reliance was placed 
(at p. 129) merely states as follows : 

As a general rule then the transferee of a house 
standing on an abadi site whose occupancy of the 
site is not objected to by the landlord must be 
presumed to have been permitted to occupy it on 
the same terms as his transferor .... 

That means that the consent of the land, 
lord under those circumstances would not 
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entitle the transferee to claim an absolute 
right to do what he liked with the land 
but would amount to a permission to do 
what his transferor could lawfully do. That 
passage cannot be used to mean that the 
Court is bound to presume consent when¬ 
ever it is found that a transferee has been 
in possession for a year or two. Cases such 
as 54 I C 304^ and 43 I C 508,=* if they 
decide that mere knowledge for a time pre¬ 
cludes the landlord thereafter from pursuing 
his ordinary remedies against a trespasser 
merely because the trespass is on an abadi 
site, are, in my opinion, wrongly decided. 

In our view there is no question of 
acquiescence here. The only difiBculty we 
found about this branch of the case is that 
the lower Appellate Court has found as 
a fact, which finding is binding not only 
on the second Appellate Court but also on 
this Court which is hearing an appeal from 
the second Appellate Court, that there was 
acquiescence. We have however carefully 
examined that judgment and we have come 
to the conclusion that the learned Judge’s 
opinion was founded on a wrong legal 
view and he was using “acquiescence” in a 
sense quite different from the meaning 
usually ascribed to it when relied upon as 
a defence. Because the former lambardar 
had stood by knowing of the position, the 
Court concluded that the trespasser could 
rely on the defence of acquiescence because 
relying on the passage already explained 
from 11 N L R 126,^ the Court must draw 
the inference that the lambardar has ac¬ 
quiesced. Consequently he draws that infer¬ 
ence and finds acquiescence. This is, in our 
opinion, a conclusion arrived at on a mis¬ 
taken view of the law. 

It is finally urged however that here the 
learned Judge from whose judgment this 
appeal has been brought was wrong in say¬ 
ing that there was no acquiescence here 
because the plaintiff was not aware of his 
rights. It is said that be was aware of his 
rights. Let it be that he was aware of 
his rights. It would make, in our opinion, no 
difference. But the argument proceeds that 
he was aware of his rights because although 
there was a doubt as to the position of a 
usufructuary mortgagee, there was no doubt 
whatever as to the position where there 
was a transfer. Although the defendant 
was in possession as a usufructuary mort¬ 
gagee, his mortgagor had left the village and 
therefore the lambardar must have known 
that this usufructuary mortgagee was some- 
thing more than a mere usufructuary mort¬ 


gagee, that be was a mortgagee whose 
mortgagor had gone away finally and that 
therefore he was really there as though he 
were a vendee. In our opinion there is 
nothing whatever in that argument. Accord¬ 
ingly the appeal succeeds with costs and 
the suit is decreed with costs throughout. 

s.g./r.k. Appeal allowed. 
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Stone C. J. and Clarke J. 

Jabbarshah Akbarsha and another —• 

Plaintiffs — Appellants. 

V. 

Kanchhedi Lal Ganpat Kalar — 

Defendant — Respondent. 

Letters Patent Appeal No. 11 of 1936, 
Decided on 12th October 1938, from appel¬ 
late decree of Pollock J., reported in A I B 
1936 Nag 171. 

(a) Transfer of Property Act (1882), S«. 58 
and 105—Document fulfilling definition of usu¬ 
fructuary mortgage is mortgage though des¬ 
cribed as lease. 

A document, which purports to be a lease but 
fulfils the definition of a usufructuary mortgage, is 
a mortgage and the mere fact that it describes 
itself as a lease does not make it a lease. 

[P 167 C 2) 

(b) C. P. Tenancy Act (11 of 1898), Ss. 46, 
47 and 48— Transfer by occupancy tenant in 
contravention of S. 46 (3) is voidable by land¬ 
lord who can do so only in Revenue Court and 
not by Civil suit. 

A transfer by an occupancy tenant in contra¬ 
vention of the provisions of Sec. 46 (3) is not void 
hut voidable by the landlord whose proper and 
only remedy is to proceed in the Revenue Court 
under Ss. 47 and 48. But, if such a voidable trans¬ 
fer is not avoided by persons who can avoid it 
under S. 47, it would be a perfectly good transfer, 
and any gratuitous surrender in favour of the 
landlord by the tenant with the sole object of 
defeating his mortgagee cannot afiect the tenancy 
which must be deemed to continue to preserve the 
rights of the mortgagee : Case law discussed. 

[P 169 0 2; P 170 0 1; P 171 0 1] 

M. R. Bobde and G. V. Moharrir — 

for Appellants. 

M. B. Kinkhede and A. R. Kulkarni — 

for Respondents. 

Judgment. — This is a Letters Patent 
Appeal on the part of the plaintiffs against 
the judgment and decree of Pollock J. dis¬ 
missing their suit for possession of two 
fields which have been recorded at the last 
settlement as occupancy fields and which 
were surrendered to the plaintiffs by the 
occupancy tenant Bhulansha on 11th De- 
cember 1931. Bhulansha’s father and cousin, 
whose interests admittedly devolved upon 
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Bhulansha, before the exeoubion of the said 
surrender on 11th December 1931, had 
mortgaged these fields bo the defendant- 
respondent by two registered documents 
{Exs. D-1 and D-2) under which the defen¬ 
dant was in possession of the fields. Those 
documents were executed on 11th Novem¬ 
ber 1915 and 11th February 1916 and are 
respectively Exs. D.2 and D-l. When the 
plaintiffs tried to take possession on the 
strength of the surrender deed, they were 
resisted by the defendant, who was in pos- 
session on the strength of his mortgages 


and hence the plaintiffs have brought this 
suit to recover possession of the fields 
through the Civil Court. The appellants 
contend that the mortgages which are the 
basis of the respondent’s title are invalid 
for three reasons; (l) because they have 
not been legally attested, (2) because they 
are void under the C. P. Tenancy Act hav¬ 
ing been executed by an occupancy tenant 
in contravention of the provisions of S. 46, 
0. P. Tenancy Act of 1898, and (3) because 
their registration is ineffective having been 
procured by fraud. The third reason is only 
part of the second reason and will be con¬ 
sidered along with it. The defendant coun- 
tered by denying that the fields were 
occupancy fields and therefore the C. P. 
Tenancy Act did not apply to them : he 
was therefore at liberty to bake a mortgage 
of them if he pleased. Moreover, he con¬ 
tended that even if the fields were held in 
occupancy right by Bhulansha the plain¬ 
tiffs’ remedy lay in the Revenue Court 
under Sec. 47, Tenancy Act of 1898 and not 
in the Civil Court. He further contends 
that the attestation has been satisfactorily 
tiroved. He also raised another defence, 
which has not been considered by the 
learned Judge in second appeal, that whe¬ 
ther or not the mortgages were valid at 
their inception the mortgagee obtained title 
by prescription over a period of 12 years. 
The lower Appellate Court rejected this 
plea, but it has been raised again by the 
respondent-defendant in the argument 
before us. The points therefore which 
arise for our consideration are; (i) What 
was the tenure of the fields ? Were they 
held by Bhulansha in occupancy or pro¬ 
prietary right ? (ii) Are the mortgages of 
the fields void or voidable, and, If the lat¬ 
ter, can the plaintiffs avoid them by a suit 
for possession in the Civil Court or should 
■they have proceeded under Sec. 47, 0. P. 
Tenancy Act of 1898 ? (iii) Are the mort¬ 
gages validly attested ? (iv) Has the defen. 


dant’s title as mortgagee been perfected by 
prescription ? 

Before proceeding to consider the above 
points, we desire to dispose of a suggestion 
rather than a contention pub forward by 
the appellants that one of the two so-called 
mortgage deeds. Ex. D-l, is nob a mortgage 
at all but is a lease. It calls itself a lease 
and if it is a lease no question of attestation 
arises to be considered, nor any question as 
to jurisdiction under Sec. 47, Tenancy Act. 
We would point out that in all the three 
Courts which have already considered this 
it has been taken for granted that the docu¬ 
ment is a mortgage and not a lease and we 
are also of opinion that it is a mortgage. 
S. 58, T. P. Act, defines a mortgage in these 
berms : 

58. (a) A mortgage is the transfer of an interest 
in specific immovable property for the purpose of 
securing the payment of money advanced or to be 
advanced by way of loan, an existing or future 
debt or the performance of an engagement which 
may give rise to a pecuniary liability. 

Sub-section (d) of S. 58 is as follows : 

Where the mortgagor delivers possession or ex¬ 
pressly or by implication binds himself to deliver 
possession of the mortgaged property to the mort¬ 
gagee, and authorizes him to retain such posses-* 
sion until payment of the mortgage money, and to 
receive the rents and profits accruing from the 
property, or any part of such rents and profits and 
to appropriate the same in lieu of interest, or in 
payment of the mortgage money, or partly in lieu 
of interest or partly in payment of the mortgage 
money, the transaction is called a usufructuary 
mortgage, and the mortgagee a usufructuary mort¬ 
gagee. 

Exhibit D-l fulfils the above definition 
of a usufructuary mortgage. The mere fact 
that the document describes itself as a 
lease does not make it a lease. We hold 
accordingly that it is a mortgage. 

Whether it is a mortgage or a lease, 
there is no doubt that the other document 
Ex. D-2 is nob a lease but a mortgage and 
all the questions which we have set out 
above for determination would have to be 
determined in respect of Ex. D.2 whether 
or 1 not they arose in respect of Ex. D-l. 
Hence, it would in no way simplify the 
discussion to hold Ex. D-l to be a lease. 

Accordingly, we first take up the point 
of jurisdiction, because if that point is 
decided against the appellants, all the rest 
go out. The learned Judge of this Court 
has discussed the matter in paras. 5 and 6 
of his judgment, where he states that, as 
the mortgages are not void but only void¬ 
able in the manner and to the extent 
provided by Sec. 47, 0. P. Tenancy Act of 
1898. the* landlord’s remedy lies in the 
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Eeveuue Court alone by an application 
under that Section. The question has to be 
considered in two aspects : firstly whether, 
if there had been no surrender, the plain- 
tifi" could have brought his action in the 
Civil Court, and secondly whether the sur¬ 
render makes any difference. The 'appel¬ 
lants argue that Ss. 46 and 47 did not affect 
their right of suit in the Civil Court be¬ 
cause the C. P. Tenancy Act does not pur¬ 
port to lay down the rights of landlords 
but only the rights of tenants. They argue 
that the relationship of landlord and tenant 
arises out of a contract and but for the 
Tenancy Act it would be lawful for the 
landlord to enhance the tenant's rent or 
evict him for which purpose he could go to 
the Civil Court. The Tenancy Act has 
placed a limitation on his powers of evic¬ 
tion only permitting him to evict if the 
tenant transfers his holding in a manner 
which is not allowed by the Act. S. 47 is 
only meant therefore to give the landlord 
a special remedy for evicting him other 
than his ordinary remedy which however 
still subsists. All that S. 47 means, accord¬ 
ing to the appellants, is to provide that if 
the landlord decides to take action under 
that Section he must do so within two 
years. They cite 18 N L R 82^ at p. 83, 
which holds that it is open to a landlord 
where his title is in jeopardy from the 
aggressions of a trespasser or where his 
title may be injured by denial of his rights 
over his land to bring a suit for possession 
and for having his own rights declared 
against the trespasser and to claim khas 
possession. That was, however, a case in 
which the defendant was an out and out 
trespasser who did not claim any title under 
the tenant. It is not a case as here where 
the defendant is only regarded as a tres- 
passer because his mortgage is held to be 
void, if the plaintiffs’ argument is correct. 
Moreover, in that case the application of 
Ss. 46 and 47, Tenancy Act, was never con¬ 
sidered. That case therefore is no autho- 
rity for holding that in a case like this the 
landlord has a right of suit in a Civil Court. 
The mortgages which we are considering 
admittedly come under the purview of 
8. 46 and the important question is whe¬ 
ther they are void or only voidable in the 
particular manner provided by Ss. 47 and 
48. S. 46 (3) provides: 

No occupanoy-tenant shall be entitled to sell, 
make a gift of, mortgage, sub-let (except for a 

1. Allibhai v. Shamrao, (1922) 9 A I R Nas 216 
=84 1 0 902=18 N L R 82. ♦ 


period not exceeding one year) or otherwise trans¬ 
fer his right in his holding or in any portion 
thereof, and every such sale, gift, mortgage, sub¬ 
lease (other than for a period not exceeding one 
year) or transfer shall be voidable in the manner 
and to the extent provided by the two next follow¬ 
ing Sections. 

The respondent argues that there is a 
distinction between saying that “no occu¬ 
pancy tenant shall be entitled to sell, etc.”, 
which is the same as to say that “an occu¬ 
pancy tenant shall not be entitled to sell, 
etc.”, and saying that “an occupancy tenanfe 
shall be incompetent to sell, etc.”. He argues 
that in the latter case, sale, etc., by an 
occupancy tenant is void, whereas in the 
former case it is not void but can be done 
subject to certain penalties provided for the 
doing of it. That is to say, certain relations 
and the landlord can avoid it, and the only 
way in which they can avoid is by the 
procedure provided in Ss. 47 and 48. There 
is DO doubt that under the previous Tenancy 
Act of 1883 such a transfer was voidable 
and not void and as no machinery was 
provided for avoiding it, the landlord could 
go to the Civil Court. The Act of 1898 
made a change in the wording relating to 
the rights of an occupancy tenant to trans¬ 
fer his holding and also provided machi¬ 
nery for the relations and the landlord to 
avoid it. This question as to the right of 
the landlord to seek his remedy in a Civil 
Court under the Act of 1898 was considered 
by the Judicial Commissioner in 16 C P 
Jj R 135^ where he held that a suit was 
barred and that the only remedy for the 
landlord was by proceeding in Revenue 
Courts. It is true that that was the case of 
an ordinary tenant whereas we are here 
dealing with an occupancy tenant, but as» 
the Sections of the Act relating to the 
rights of transfer of ordinary and occu¬ 
pancy tenants are similar, the reasoning 
there applies with equal force to occupancy 
tenants. In that case also, a distinction was 
drawn between the words “shall not be 
entitled” and “shall be incompetent.” The 
same view was held in 8 N L E 22.® There 
it was pointed out at p. 27 that in cases 
where the transfer would be a nullity under 
the ordinary civil law irrespective of the 
provisions of S. 46, Tenancy Act, the enact¬ 
ment is not called into operation ; there is 
nothing upon which it can fasten : there 
is no otherwise legal transaction for the 
consideration of the Revenue Officer. He 

2. Dayaram v, Shaligtam, (1903) 16 CPLR 136. 

3. Ganeshdas v. Shankar, (1912) 8 N L R 22=19 

I 0 909. 
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oannofe be required to make terms upon the 
basis of a nullity. In such cases the Civil 
Court has jurisdiotion and one of such oases 
is 'where the transfer is made by an instru¬ 
ment compulsorily registrable but not regis- 
tered. 

Here the documents have been registered 
although they ought not to have been regis- 
tered according to 8.|46 (5). But, apart from 
S. 46 (5), there is nothing to prevent the 
Sub-Registrar from registering them. He 
did not refuse to register them because on 
their face there was nothing to show that 
they came under the ban of sub-s. (5), since 
the lands were only described as muah 
khairati or muafi khairati mokasa, and the 
Sub-Registrar did not know that such a 
description could only apply to occupancy 
land. (We are not to be taken as holding 
that under the 1898 Act, land which is 
described as muafi khairati is necessarily 
occupancy land, but we are only assuming 
for the sake of this argument that such may 
be the case.) The learned Judge, following 
31 N L R 223,* has held that as the docu¬ 
ments did not ex facie indicate to the Sub- 
Registrar that the mortgages were forbidden 
by the Tenancy Act, the registration was 
not invalid and cannot be ignored. This 
view has since received the approval of the 
Privy Council in I L E 1936 Nag 104.^ 
If therefore 8 N L R 22^ is correctly 
decided, as we think it is, it will follow 
that the proper and the only remedy for the 
plaintiffs, unless their position is affected 
by the surrender deed which position we 
shall examine next, was to proceed in the 
Revenue Court under Sa. 47 and 48. In 44 
Cal 816® Mookerjee J. has quoted passages 
from two English cases. These passages can 
he used with equal effect in the present 
case. One is by Lopes L. J. in (1887) 18 
Q B D 704^ at p. 825 : 

In the case of an Act whicb creates a now juris- 
diction, a new procedure, new forms or new reme¬ 
dies, the procedure, forms and remedies there 
prescribed and no others must be followed. 

The other is by Lord Halsbury in (1898) 

A 0 367® : _ 

4. Kisaneao y. Nanaji, (1936) 22 A I B Nag 182 
=167 I 0 798=31 N L R 223. 

6. Farashram y, Asaram, (1936) 28 AIR P 0 
801=164 I 0 346=1 L R (1936) Nag 104 (PC). 

6. Budhn Lai y. Ohattu Gope, (1918) 6 A I R 
Cal 860=89 I 0 466 = 44 Cal 816=26 0 L J 
198=18 Or L J 497=21 OWN 269. 

7* Reg. y. County Court Judge of Essex, (1887) 
18 Q B D 704=66 L J Q B 316=67 L T 643 
=86 W R 611=61 J P 649. 

8* Pasmore y. Oswaldtwistle Urban District 
Oonnoil, (1898) A 0 887 = 67 L J Q B 686 = 
78 L T 669=62 J P 626=14 TLB 868. 


The principle that where a specific remedy is 
given by a statute, it thereby deprives tho pcrt-on, 
who insists upon a remedy, of any other form of 
remedy than that given by the statute, is one 
which is very familiar and which runs through 
the law. 

The view expressed in 8 N L R 22® was 
approved by Niyogi A. J. C. in 31 N L R 
Sup 96® at p. 98. The same view was also 
taken by the Calcutta High Court in 17 
C W N 621,*® a case from Sambalpur which 
was governed by the C. P. Tenancy Act of 
1898. 8 N L R 22® was approved again in 
AIR 1922 Nag 126.** It has therefore been 
generally accepted in the Judicial Commis. 
sioner's Court that a transfer by an occu¬ 
pancy tenant in contravention of S. 46 (3), 
Central Provinces Tenancy Act of 1898 is 
not void but voidable by the landlord, and 
that too only in the manner provided by 
Ss. 47 and 48 and not by a suit in the Civil 
Court. We are also of the same opinion, 
although we would like to make it clear 
that except for the inclusion of the words 
from “ and every such sale ” to the end of 
Para. 1 in S. 46 (3), we would have been of 
the opinion that such transfers were not 
only voidable but absolutely void. It seems 
to us that this is the only way in which 
sub-sec. (5) can make sense alongside sub- 

8. (3). Sub-9. (5) provides : 

Notwithstanding anything contained in the 
Registration Act, 1877, no officer empowered to 
register documents shall admit to registration any 
document which purports to transfer the right of 
an occupancy-tenant in his bolding or in any por¬ 
tion thereof, unless the document recites that the 
transferee is a person who, if he survived the ten¬ 
ant, would inherit the right of occupancy, or is a 
person in favour of whom as a cosharer the right 
of occupancy originally arose or who became by 
succession a cosharer therein. 

If then a transfer is only voidable and is 
not avoided by the persons who can avoid 
it under S. 47, it would, according to sub¬ 
sec. (3), be a perfectly good transfer. Yet, 
under sub-sec. (5), the Sub-Registrar is not 
allowed to register it. There is thus a con¬ 
flict between the two sub-sections. If, on 
the other hand, such transfers are abso¬ 
lutely void, then it is perfectly intelligible 
that the Sub-Registrar should be precluded 
from registering such documents under any 
circumstances. Nevertheless the addition of 
the words “every such sale, gift, mortgage, 
sub-lease or transfer shall be voidable in 
the manner and to the extent provided by 

9. Eanbaiya v. Sitaram, (1936) 23 A I R Nag 18 
=169 I 0 862=31 N L R Sup 96. 

10. Baikuntha Nath Misra v. Laboo Nag, (1913) 
17 0 W N 621=18 I C 273=17 C L J 646. 

11. CbuDga Prasad v. Pbulwa, (1922) 9 A 1 R Nag 
126=67 I 0 121. 
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'the two next following Sections must mean, 
as has been so frequently held in the -Tudi- 
jcial Commissioner s Court, that such trans- 
ifors are only voidable and not void. No 
doubt this inconsistency in the Act of 1893 
led to the clarification of the position in 
Ss. 12 and 13 of the Act of 1920. 

The next point for consideration is whe¬ 
ther by reason of the surrender deed the 
position is in any way altered. The learned 
Judge has dealt with this aspect of the case 
in para. 7 of his judgment where he comes 
to the conclusion that it makes no differ¬ 
ence in the case of a gratuitous surrender 
like this, and that in such a case the ten¬ 
ancy must be deemed to continue for the 
purpose of preserving the rights of mort¬ 
gagees. He relies on 27 N L E 186.^^ We 
think however that the learned Judge has 
expressed rather too broadly what that case 
decides. It does not decide, as the learned 
Judge says, that where a tenant having 
effected a valid sub.lease or mortgage sub¬ 
sequently surrenders the holding, he does 
not thereby affect the rights of the sub¬ 
lessee or mortgagee. It only refers to the 
special circumstances of a widow’s limited 
estate. The learned Judge was however 
correct in pointing out that in 28 N L R 
93^® it was held : 

If a tenant after having made a transfer which 
is valid as against himself and as against the land¬ 
lord, were to voluntarily surrender his tenancy 
the law will presume that the tenancy has a con¬ 
tinuance in order to work out the rights created 
hy such a valid transfer. 

This was decided also in 2 N L E 170'* 
where Ismay J. C. quoted Coke upon 
Littleton as follows. 

Having regard to the parties to the surrender, 
the estate is absolutely drowned. But having 
regard to strangers who are not parties or privies 
thereunto, lest by a voluntary surrender, they may 
receive prejudice touching any right or interest 
they had before the surrender, the estate surten- 
dered bath in consideration of law a continuance. 

Different considerations, which were 
examined by us in a recent case, may arise 
where the tenant dies without heirs or the 
tenancy determines by operation of law. 
Here, as the learned Judge observes, the 
tenancy had not come to an end by opera¬ 
tion of law bub by voluntary act of the 
tenant. The appellants argue that surrender 
is not a transfer and that therefore it does 
not give cause for any action under S. 47, 

12. Prem Narayan v. Jhado, (1931) 18 A I R Nag 

129=133 I 0 385=27 N L R 186 (P B). 

13. Baldeoprasad v. Premnaraiu, (1932) 19 A I R 

Nag 107=139 I 0 369=28 N L R 93. 

14. Bhuray Brahmin v. Lala Vishwanath. (1906) 

2 N L R 170. 


Tenancy Act, and moreover that where the 
tenant right is surrendered it comes to an 
end by operation of law and therefore 
under 28 N L R 93'^ the rights created by 
the mortgages come to an end with them. 
Besides this, it is argued that 28 N L R 
93'^ presupposes a valid sub-lease or mort¬ 
gage and has no application to a case like 
this where the mortgages are invalid and 
that in the case of an invalid mortgage it 
does nob become valid merely because the 
landlord has taken no steps within the 
period allowed by S. 47 to avoid it. Mr. 
Barway in his Law of Tenancy, Edn. 2 at 
page 371, observes : 

It has been pointed out in the aforesaid rulings 
that it is only a valid mortgage of the tenant right 
that will not be affected by a voluntary surrender. 
But if the mortgage is void or voidable at the 
instance of the landlord, it will certainly be extin- 
guished by a voluntary surrender and the landlord 
will be entitled to sue for immediate possession. 
So, in one case, the sale (or rather surrender) of an 
absolute occupancy holding to the landlord, was 
held to have extinguished the mortgage which 
was voidable under B. 41 (7), Tenancy Act of 1898, 
so as to entitle the landlord to sue for immediate 
possession, 

and he has cited AIR 1930 Nag 119 
in support of this proposition. We do 
nob agree entirely with what Mr, Barway 
has there said. A mortgage which can be 
avoided is valid ^until it is avoided. Fur. 
ther, the words “and the landlord will be 
entitled to sue for immediate possession” 
require qualification. AIR 1930 Nag 119'® 
was the case of an absolute occupancy 
holding, in respect of which there is no 
doubt that the landlord had a right of suit. 
It does nob follow however that he could 
sue in the case of an occupancy holding 
where the Legislature has laid down a 
special procedure for the landlord to obtain 
redress. The argument that a surrender is 
not a transfer and does not therefore give 
rise to any action under S. 47, Tenancy Act, 
is beside the point because it is not the 
surrender but the mortgages which give 
the landlord the right to proceed under 
S. 47. And as to the argument that in the 
case of a surrender the tenancy comes to 
an end by the operation of law we cannot 
accept this either. The appellants have 
relied on 30 N L R 25'® but that was a 
very different matter. There the tenant 
who had mortgaged his holding in favour 
of a third party was ejected by the Revenue 
Court and it was held that under those 

15. Jairam v. Jankibai, (1930) 17 A I R Nag 119= 

122 10 697. 

16. Shivlal v. Abdal Hussein, (1933) 20 A I R Nag 

265=148 I 0 257=30 N L R 25. 
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oiroumstaDoes the tenancy came to an end 
by operation of law and therefore the morb. 
gage oame to an end also. This is a very 
different position from the present where 
the tenant has voluntarily surrendered his 
holding to the landlord, and that too with 
the sole object of defeating the mortgagee. 
If then the Legislature has laid down a 
special procedure for avoiding such mort¬ 
gages under the Tenancy Act and the land¬ 
lord has failed to avail himself of that 
procedure and if we are right in holding 
that apart from the surrender he has no 
right to avoid the mortgages by a suit in 
the Civil Court, we cannot see why he 
should be able to recover the right to avoid 
the mortgages by means of a collusive 
^arrangement with the tenant. 

We agree with the learned Judge in 
holding that the Civil Court has no juris, 
diction to entertain the plaintiffs’ suit. 
That being so, it is not necessary to con. 
elder the other points which have been 
argued before us. The Letters Patent Appeal 
must fail and it is consequently dismissed 
with costs. 

S.G./R.K. Appeal dismissed. 
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Grille J. 

Amrutlal Chunnilal Mehta — Applicant. 

V. 

President, Town Municipal Committee, 
Amraoti — Non-Applicant. 

Criminal Revision Nos. 292 and 293 of 
1938, Decided on 19th December 1938, 
from order of Addl. Sees. Judge, Amraoti, 
D/- 8th June 1938. 

(a) C. P. Motor Vehicles Taxation Act (as 
amended in 1935), S. 3 (1), Proviso—License 
fee for motor lorries imposed by Amraoti 
Town Municipality under its bye-laws is not 
tax—Person residing within other Municipality 
would be liable for license fees in respect of 
lorries plying between those municipal towns. 

By an amending Act in 1935 the words “tent or 
fees'* were deleted from the Proviso to 3. 3 (1), 
0. P. Motor Vehicles Taxation Act. This clearly 
raises the implication that a person residing within 
one Municipality would not be liable to pay any 
tax on his motor vehicles which any other Muni¬ 
cipal Committee might impose under the provi¬ 
sions of Sec. 66, Municipalities Act, as applied to 
Berar, but would be liable for any other fee im¬ 
posed by its bye-laws. The definition of ‘tax’ in 
the 0. P. Municipalities Act, would not include 
any toll, rate, due or fee of any kind whatever in 
addition to whatever kind of impost is men¬ 
tioned In Sec. 66. License fee for motor lorry 
ImTOsed by Amraoti Town Municipality is not tax 
and hence a person residing within Ofaandur Bazar 
Notified Area Oommittee would be liable for 


licoDSQ fees imposed by Amraoti Town Municipa¬ 
lity in respect of motor lorries plying liotwoeu 
Chaudur iSazar and Amraoti. [P 172 (> 1, 2] 

(b) C. P. Municipalities Act (2 of 1922 as 
applied to Berar) S. 179 (g)—Rules under— 

R. 1 framed by Amraoti Town Municipal Com¬ 
mittee—Words “plying for hire within limits of 
Amraoti Town Municipality"—Interpretation. 

The words “plying for hire within the limits of 
Amraoti Town Municipality," occurring in R. 1, 
cannot bo confined to tho narrow interpretation 
that the whole of the service which is offered must 
take place within tho limits of tho Municipality 
and that otherwise the rules do not apply. Hence 
vehicles operating as a regular service between 
Amraoti Town and Chandur Bazar and picking up 
passengers within limits of the Amraoti Town 
Municipality ply for hire within tho limits of tho 
Amraoti Town Municipality. [P 172 C 2] 

P. Y. Deshpande — for Applicant. 

W. R. Puranik, Advocate-General — 

for Non-Applicant. 

Order.—This order will also cover Cri. 
minal Revision No. 293 of 1938, the only 
difference in the two cases being in the 
number of the motor vehicles owned by the 
applicant, five in one case and three in the 
other. The applicant owns motor lorries 
which he plies for hire between Amraoti 
and Chandur Bazar. He resides at the 
latter place. He has been convicted under 
Rr. 1, 2 and 33 of the rules made by the 
Amraoti Town Municipal Committee under 

S. 116, Berar Municipal Law of 1886. That 
particular Section corresponds to S. 179 (g), 
C. P. Municipalities Act of 1922, as applied 
to Berar, and the rules are to be deemed to 
have been made under that Act. The vali¬ 
dity of the rules has not been challenged 
and is not in question. These rules run as 
follows: 

1. No vehicles of any kind shall be let to hire or 
shall ply or be offered for hire within the limits of 
the Amraoti Town Municipality except under a 
license granted in that behalf under these rules. 

2. No person shall act as a driver of a licensed 
vehicle within the limits of the Amraoti Town 
Municipality except under a license granted in 
that behalf and no owner of a licensed vehicle 
shall allow it to be driven by an unlicensed driver. 

38. Any person committing breach of any Hr. 1, 

2.shall be liable to prosecution and on con- 

viotion before a magistrate shall be punished with 
fine which may extend to Rs. 20 and where the 
breach is a continuing breach, with further fine 
which may extend to Rs. 5 for every day after the 
first during which the breach is proved to have 
been persisted in. It may also involve forfeiture of 
license by the order of the committee. 

The applicant baa admittedly not ob. 
tained a license to ply these vehicles for 
hire from the Amraoti Town Municipal 
Committee, neither are his drivers licensed 
by the committee. It does not appear from 
the record whether he has previously paid 
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these license fees, but it is probable that he 
has, and that he has refused to take out 
licenses this year as he claims that he is 
already paying license fees to the Chandur 
Sazar Notified Area Committee within 
whose limits he resides, and that by virtue 
of the Proviso to S. 3 (l) C. P. Motor Vehi¬ 
cles Taxation Act of 1932, he is not liable 
to pay any dues to a Municipal Committee 
other than that within whose local limits 
he resides. His appeals against his convic¬ 
tion failed and applications for revision 
have been made in this Court, and a rule 
was issued. 

In the judgments of the Courts below 
I find it stated that the applicant claims to 
have paid license fees in Chandur Bazar. 
No bye-laws have been shown me whereby 
this Notified Area is empowered to recover 
license fees, and the learned counsel for the 
applicant has stated that in all probability 
what his client pays to the Chandur Bazar 
Notified Area Committee is a tax under 
S. 66 (l) (c), C. P. Municipalities Act, as 
applied to Berar. Such a tax was imposed 
in May 1937, vide C. P. Gazette Notifica¬ 
tion No. 32i4.1247-M-XIII. dated 22nd 
May 1937 (the Gazette gives the date as 
22nd May 1936; this is clearly a misprint, 
since the publication occurs in the Gazette 
of 28th May 1937 and the other notices in 
the Gazette bear the date 1937). 

Now the Proviso to S. 3 (1), Motor Vehi¬ 
cles Taxation Act, originally laid down 
that no person residing within a municipa¬ 
lity shall be required, in respect of a motor 
vehicle which is taxed under this Act 
(which the vehicles in this case undoubtedly 
are), to pay any dues by way of tax, rent 
or fees to a municipality other than the one 
within whose local limits he ordinarily 
resides. By an amending Act in 1935 the 
words " rent or fees" were deleted. This 
clearly raises the implication that the appli. 
cant would not be liable to pay any tax 
on his motor vehicles which the Amraoti 
Town Municipal Committee might impose 
under the provisions of S. 66, C. P. Munici¬ 
palities Act, as applied to Berar, but would 
Ibe liable for any other fee imposed by its 
bye.laws. I am asked however to accede to 
the proposition that the license fee which 
is imposed is in effect a tax. But the only 
argument which has been advanced to sup- 
port this contention is quite unsupportable. 
It is this : that "tax" as defined in the 
Motor Vehicles Taxation Act merely means 
a tax leviable under that Act and that we 
must look to the definition of "tax ” in the 


Municipalities Act. It is there defined in 
S. 3 (n) : “tax” includes any toll, rate, due, 
fee or other impost specified in S. 66.^;^ and 
it is argued that this definition of "tax” 
includes a fee and that therefore the appli. 
cant is exempted from paying any fee to 
the Amraoti Town Municipal Committee. 
This argument depends for its validity on 
the proposition that "specified in Sec. 66 ” 
refers solely to the words " other impost.” 
The definition cannot be read in this way, 
and to my mind the only possible reading 
of the definition is that "tax” includes any 
of the imposts, by whatever name they 
may be called, specified in S. 66. It would 
be quite impossible to conclude that the 
definition of " tax ” in the Municipalities 
Act would include any toll, rate, due or fee 
of any kind whatever in addition to what¬ 
ever kind of impost is mentioned in S. 66. 

Then it is contended that the vehicles, 
operating as a regular service between 
Amraoti town and Chandur Bazar, are not 
plying for hire within the limits of the 
Amraoti Town Municipality. It is nob 
denied however that they pick up pas¬ 
sengers within that area, and the words 
** plying for hire within the limits of 
Amraoti Town Municipality” occurring in 
Eule 1, cannot be confined to the narrow 
interpretation that the whole of the service 
which is offered must take place within the 
limits of the Municipality and that other¬ 
wise the rules do not apply. 

An argument has also been addressed on 
the question of the expediency and the 
results of the judgments of the Courts 
below. It is pointed out that if the lower 
Courts are correct, any motor vehicles ply¬ 
ing for hire passing through any munici¬ 
palities between two termini would be liable 
to pay license fees in respect of vehicles 
and drivers in those municipalities, pro¬ 
vided that they picked up passengers in 
their areas, if they had bye-laws corres¬ 
ponding to those obtaining in Amraoti, and 
that this would be a great hardship. This 
is true; but the argument cannot be allowed 
to prevail against the power which the 
Municipalities Act gives. On behalf of the 
Crown it is pointed out that the license 
fees are exacted in return for services ren¬ 
dered such as the provision of a motor 
stand, and the learned counsel for the 
applicant agrees that owners of motor vehi¬ 
cles plying for hire but not residing in the 
municipalities concerned should pay some¬ 
thing for the amenities provided, but con¬ 
siders that the municipalities should charge 
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Hoense fees for parking grounds under Seo. 
70. This may be possible, but it is a matter 
for the munioipalities themselves to decide 
whether they should do this or impose a 
lioense fee on vehicles plying for hire as 
they are entitled to do. 

The Amraoti Town Municipality imposes 
a tax under S. 66, 0. P. Municipalities Act 
as applied to Berar on private cars only, 
and charges a license fee in respect of 
motor vehicles which are used for hire both 
in respect of those vehicles whose owners 
live outside the municipality and within 
the municipality. By this method it does 
not impose any additional disability on the 
owners of motor omnibuses who reside at 
Amraoti and at the same time spreads its 
net widely but legitimately to recover fees 
from owners of such vehicles who reside at 
the other end of the line on which their 
vehicles operate. By this means they need 
not have any concern with what the owners 
pay elsewhere, a question which would 
arise if tax under S. 66 were levied in res. 
peot of vehicles used for profit. This may 
in certain instances cause hardship to such 
owners who may be taxed in their own 
municipality in addition to the tax paid 
under the Motor Vehicles Taxation Act and 
who may be required to pay license fees to 
any municipality through which they pass 
and where they pick up passengers. In 
addition to this they may legitimately be 
charged a license fee even in the munici. 
pality in which they reside in addition to 
a tax. The Amraoti Municipality does not 
enforce this double levy, and I am unaware 
if any municipality does so ; but there can 
be no doubt that any municipality is en¬ 
titled to make bye.laws levying a license fee 
on vehicles plying for hire which operate 
in the municipality, whether the owners 
reside there or no. 

The result is that the convictions are 
correct and must be maintained. The appli. 
cations are dismissed and the rule is dis. 
charged. 

C.S./b.k. Applications dismissed. 
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Gbuer and Pollock JJ. 
Brijmohan Mathulal Marwadi — 

Appellant. 

V. 

Chandrahhagahai wlo Girdharilal — 

Bespondent. 

Second Appeal No. 237 of 1935, Decided 
on 4th January 1939. 


(a) Civil P. C. (1908), S. 103 and O. 41, 
R. 25 —Scope of O, 41, R. 25 —Issue not deter¬ 
mined by first Appellate Court — In second 
appeal issue remitted to trial Court for record¬ 
ing further evidence*—Trial Court after taking 
evidence returning case to High Court—Issue 
can be determined by High Court under S. 103. 

Order 41, R. 25 refers primarily to first appeals 
though the Rule so far as possible can be applied to 
second appeals. The Rule as it stands allows refer* 
ence only to the Court from whoso decree the 
appeal is preferred, which in the case of second 
appeals would be the lower Appellate Court. 
Therefore, it does not follow in the case of second 
appeals that a finding from a first Court is to be 
treated on the same footing as a finding from an 
Appellate Court : A I R 1936 Na‘i 140 •, A I R 
1924 Lah 455 ; 7 All 765 (F B); 24 Cal 98 and 7 
Mad 52, Ref. [P 174 C 2] 

Where an issue has not been determined by the 
first Appellate Court and in second appeal that 
issue is remitted on remand to the trial Court the 
evidence having been found to be insufficient and 
the trial Court after recording such evidence and 
giving its finding on that issue returns the case to 
the High Court, the issue cannot be said to have 
been determined by the lower Appellate Court. 
Therefore High Court has jurisdiction to determine 
such issue of fact under S. 103. [P 174 C 2] 

(b) Vendor and Purchaser—Vendor repu¬ 
diating bargain—Purchaser claiming specific 
performance how can discharge onus about 
readiness and willingness stated. 

After a bargain of sale has been repudiated by 
the vendor, the purchaser claiming specific per¬ 
formance can. in the absence of any evidence to 
the contrary, easily discharge the onus about 
readiness and willingness by simply showing that 
he is still ready and willing to carry out the bat- 
gain i A I R 1984 P 0 91 and 30 Cal 865 (P C), 
Preferred. [P 175 0 2] 

M. B. Kinkhede and G. S. Brahma- 
rakshas and M. R. Indurkar — 

for Appellant. 

M. R. Bobde and B. T. Amlekar — 

for Respondent. 

Judgment.—This appeal is by the defen- 
danb Brij Mohan against whom the claim 
of the plaintiff Ohandrabhagabai for specific 
performance of a contract for sale of a 
house was upheld in both the lower Courts. 
The agreement for sale is Ex. P-1 dated 
14th March 1933. The sale price was fixed 
at Rs. 3000 out of which Rs. 201 was paid 
on account of earnest money. This agree, 
ment or receipt further states that the 
bouse is in the name of the vendor’s mother 
and is now in his ownership, and that the 
costs of registration shall be borne by the 
purchaser. In the plaint, it was stated that 
the defendant had agreed to execute the 
sale deed immediately and that the defen- 
dant committed a breach of the contract 
on or about 15th March 1933, i. e. the 
next day. Later on, it was explained by 
plaintiff’s pleader that by this word ‘imme¬ 
diately’ it was meant that the sale deed was 
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agreed to be executed within a reasonable 
time and that time was never the essence 
of the contract. On 21st September 19d7 a 
remand order was passed by this Court. 
At that time it had been established and 
accepted that it was obviously Girdharilal. 
whose mistress the plaintiff was, who had 
been carrying out all the negotiations for 
the sale, and in the absence of any evidence 
by Girdharilal it appeared that the plain- 
tiff Chandrabhaga was merely benamidar 
for him. The finding was also accepted 
that time was not of the essence of the 
contract. The first Court however had 
thrown the burden of proof on the defen¬ 
dant throughout and in particular had in 
issue 6 asked him to prove his assertion 
that the plaintiff was unwillinjj to perform 
her part of the contract. The lower Appel¬ 
late Court, too, thought it was unnecessary 
to consider whether plaintiff was trying to 
back out of the contract between 13th 
March 1033 and 22nd March 1933 on 
which last date a telegram was sent to her 
by the defendant stating that the contract 
had been cancelled. The remand order of 
this Court points out that a plaintiff claim¬ 
ing specific performance must show that 
he was at all material times ready and will¬ 
ing to carry out the contract. The follow¬ 
ing issue was therefore remitted to the trial 
Court: 

Was tho plaintiS at all material timd ready, 
desirous, prompt and eager to complete the 
contract ? 

After remand only two witnesses were 
examined for the plaintiff, one being Gir¬ 
dharilal and the other Baldeoprasad. The 
lower Court taking this evidence into con¬ 
sideration with the circumstances of the 
case finds the issue in the afi&rmative in 
favour of the plaintiff. Objections to this 
finding have been put in for the appellant, 
defendant. But the other side contends 
that this is a finding of fact which cannot 
be questioned in second appeal. The appel¬ 
lant on the other hand maintains that such 
a finding after remand is open to scrutiny 
by the Appellate Court on merits. The res- 
pondent relies on I L R (1936) Nag 188^ 
and 5 Lah 268.^ In I L R(l936) Nag 188^ 
the evidence was taken by the Appellate 
Court. Bose J. does say at page 193 of the 
report that after remand under 0.41, R. 25, 
Civil P. C., it is not open to a Court of 
Second Appeal to examine the facts except 

1, Balaji v. Vishnu, (1936) 23 A I R. Nag 140= 

170 I C 527=1 L R (1936) Nag 188. 

2. Bam Mehr v. Pali Ram, (1924) HAIR Lah 

455=78 I 0 404=5 Lah 268. 


in so far as it is empowered to do so under 
S. 103, and it is immaterial whether the 
first Court takes the evidence or the lower 
Appellate Court. The remark about the 
first Court is an obiter dictum, and the 
possible difference between the two cases 
has not been examined. 0. 41, E. 25, Civil 
P. C., refers primarily to first appeals 
though the Rule so far as possible can be 
applied to second appeals. The Rule as it 
stands allows reference only to the Court 
from whose decree the appeal is preferred, 
which in the case of second appeals would 
be the lower Appellate Court. Therefore, it 
does not follow in the case of second 
appeals that a finding from a first Court is 
to be treated on the same footing as a find¬ 
ing from an Appellate'Court. Cases, which 
say that such a finding cannot be question¬ 
ed, all refer, so far as we have been able to 
see, to findings coming back on reference 
from the lower Appellate Court. Amongst 
these are 7 All 765,=^ 24 Cal 98,^ 7 Mad 52® 
and 5 Lah 268.^ If the lower (3ourt had 
proceeded under O. 41, R- 28, Civil P* C., it 
would undoubtedly have had to assess the 
evidence on its merits, and we think that 
the same thing must be done when there 
is merely a finding of the first Court. If it 
were otherwise, the result might well be 
that the case would be virtually decided 
on this finding of the first Court untouched 
by the scrutiny of the lower Appellate 
Court. The matter is different when the 
lower Appellate Court comes to the find¬ 
ing because owing to its higher status the 
finding of such a Court has more weight. 
The same result is arrived at on a broad 
application of S. 103, Civil P. C. This issue 
had not been determined by the lower 
Appellate Court, and when the case came 
before this Court the evidence on record 
was found to be insufficient. That evidence 
is now sufficient. There is now a finding on 
it, it is true, but the point still “has not 
been determined by the lower Appellate 
Court.” This Section therefore allows the 
High Court to determine the issue of fact 
itself. We proceed then to scrutinize tho 
finding on its merits. 

The defendant’s objection that the plain¬ 
tiff had no funds to complete the sale need 
not detain us long. In spite of Girdhari- 
laTs denials there is ample evidence in tho 

3. Bal Kishen v. Jasoda Kuer, (1885) 7 All 765= 

1886 A W N 226 (P B). 

4. Beni Persbad Knari y. Nand Lai Sabu, (1897) 

24 Cal 98. 

5. Hinde v. Brajan, (1884) 7 Mad 62. 
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orosa-ezaminatioD, eto. to show that he was 
baoking up his mistress in this transaction 
throughout. He is a man of substance and 
able to supply Ghandrabhagabai with all 
the money she required. We also think that 
her own sayings were sufhcient to meet this 
expenditure. There is also the fact that 
after getting a decree in her favour the 
plaintiff deposited the sale price in Court 
on 2l8t Jnly 1934. It is true that in the 
notice dated 23rd March 1933 Chandra- 
bhaga’s demand for delivery of possession 
of the house before payment of the balance 
of the price is not justified in law. This 
notice was hied late and hence not admit- 
ted; but it has been referred to by both 
sides and we admit it now as we think that 
it is relevant for the disposal of this appeal. 
Beading it as a whole, it certainly does re- 
pudiate the cancellation of the agreement 
by Brij Mohan and expresses a wish to have 
the sale carried through. On that being done 
of course, the vendee was entitled either to 
possession of the house or to have the ten¬ 
ants attorn to her. Then it is said that it 
was plaintiff’s duty to have a draft sale 
deed prepared and submitted to the seller 
and to tender the sale price to him. A num- 
her of cases including 31 C L J 87,® 9 All 
705^ and 62 Bom 697® are quoted in this 
connexion. The principle no doubt is cor. 
xect, but as it has been held that time was 
not of the essence of the contract, it was 
not essential that the preparation of the 
draft sale deed should be done before 22nd 
March 1933. After Brij Mohan had sent the 
telegram on that day it was obviously use¬ 
less to proffer the draft deed or tender the 
money until he changed his mind about can¬ 
cellation. This telegram is the only docu¬ 
mentary evidence about cancellation, and it 
raises the question why if defendant him¬ 
self wished the sale to take place he should 
have acted so precipitately without giving 
Cbandrabhaga further time and without 
threatening to bring a suit for specific per¬ 
formance. The evidence after remand about 
Ohandrabhaga’s willingness is certainly not 
very weighty, bub read along with what is 
to be found already on record, we think that 
it proves the issue in plaintiff's favour. 

An attempt has been made to show that 


6. Ma Haiti v. Maung Po Pu, (1919) 6 A I B P 0 
124=66 I C 791=31 0 L J 87 (P C). 

7« BindeBhri Fraead v. ^Tairam Gir, (1867) 9 All 
706=14 I A 173=6 Bar 61 (P 0). 

6. ArdeshiE H. Mama v. Flora SaBSoon, (1928) 15 
A IB P 0 208=111 I 0 418=62 Bom 697= 
661A 860 (P 0). 


the witness Baldeoprasad who says that 
'last Holi was the fourth", is referring to 
1934 instead of 1933 when those transac¬ 
tions actually took place. From the point of 
view of the witness, Holi of 1934 was the first 
Holi after the incident to which he spoaks, 
as Holi of 1933 had just taken place. This 
witness had merely to givo an oral message 
to Brij Mohan in his shop and might have 
been employed for that purpose even though 
he did nob know him personally. General 
considerations are in favour of the plain¬ 
tiff’s willingness and readiness. As pointed 
out in AIR 1934 P G 91'* at p. 92, the onus 
about readiness and willingness in the ab- 
sence of evidence to the contrary may be 
easily discharged. After the other side had 
repudiated the bargain, all that was neces¬ 
sary was that the plaintiff should be still 
ready and willing to carry it out: 30 Cal 
865^® at p. 871. No reason is apparent why! 
the plaintiff should change her mind so 
quickly or should act so as to lose her 
earnest money. If she really wanted the 
matter to drop, why did she as soon as the 
defendant’s telegram was received assert 
that she did want the sale carried through 
and assert this to the extent of publishing 
a notice in the newspaper and then subse¬ 
quently bringing this suit? We find then 
that the plaintiff has made out her case 
and that the decree passed in her favour 
was correct. This appeal fails and is dis¬ 
missed with costs on the appellant. 

N.S./r.K. Appeal dismissed. 

9. Abdullah Bey v. Tenenbaum, (1934) 21 A I R 
P C 91=149 I 0 816 (P C). 

10. Shriram Rupram v. Madangopal Gowardhan, 
(1903) 30 Cal 865=8 0 W N 25 (P C). 
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Pollock J. 

Shree Vithal Bhagwan Mandir of Push^ 
harraj through Sarharakar Kesuraj 

— Appellant. 

v. 

Narayanrao Baghunath Bao Kekre — 

Respondeat. 

Second Appeal No. 49 of 1937, Decided 
on 16bh December 1938, from appellate 
decree of Second Addl. District Judge, 
Hoshangabad, D/- let September 1936. 

C. P. Tenancy Act (1 of 1920), S. 6—Trans¬ 
fer by absolute occupancy tenant — He ceases 
to be tenant from date of transfer'^Transferee 
is liable either for rent or for damages for occu¬ 
pation between date of transfer and date on 
which it is avoided. 



176 Nagpur Sabbarakar Kesuraj v. Naratanrao (Pollock Jj 


In case of transfer of absolute occupancy hold¬ 
ing, the original tenant ceases to bo a tenant from 
the date of transfer. He is not therefore liable for 
the rent after that date. Whether the transferee 
is a tenant or nob between the date of the transfer 
and the date on which it is avoided, be is liable 
cither for rent or for damages for use and occupa- 
tion : A I R 1938 Nan 292 and 14 C P L R 129, 
Rel. on; AIR 1933 Nag 205, Ref. [P 176 C 1, 2] 

B. L. Gupta and J. Sen —for Appellant. 

K. B. Tare —for Bespondent. 

Judgment. — One Kana was the tenant 
of an absolute occupancy holding which 
passed into the possession of the defendant 
in April 1931 by a compromise decree. The 
plaintiff, who is the landlord of the village, 
applied under S. 6, 0. P. Tenancy Act, to a 
Revenue Officer to fix the value of the 
holding and to put him in possession. The 
price fixed by the Revenue Officer was 
deposited by the plaintiff and he was placed 
in possession in April 1935. The present 
suit was brought by the plaintiff to recover 
Rs. 134, which is the rent assessed on the 
holding, either as rent or as damages for 
use and occupation for the year 1934-35. 
The lower Appellate Court, differing from 
the first Court, held that the plaintiff is 
entitled to Rupees 134 as rent and has pas¬ 
sed a decree for that amount, making it a 
charge on the purchase money which is 
said to be still in deposit. 

The appellant relies on the decision in 
AIR 1933 Nag 205^ in which it was held 
that in such circumstances the original 
tenancy continues until the transfer is 
either confirmed in favour of the transferee 
or acquired by the landlord, that the trans¬ 
feree’s position is neither that of a tenant 
nor of a transferee, that the landlord has 
no remedy against the transferee, and that 
his proper course is to sue the original ten¬ 
ant for rent. That view was not altogether 
accepted in A I R 1938 Nag 292," where it 
was held that “the transfer is valid unless 
and until it is avoided by the landlord in 
the manner and to the extent provided by 
S. 6,” and that the tenant loses his rights 
from the moment of transfer. In that case, 
where the transfer was not avoided by the 
landlord, it was held that the transferee 
obtained a good title and became a tenant 
from the date of transfer. I respectfully 
agree with the view that the original ten¬ 
ant ceases to be a tenant from the date of 
transfer. He is not therefore liable for the 

1 . Sujansingh v. Sadasheorao, (1933) 20 A I B 
Nag 205=142 I 0 358. 

2. Madhorao Govindrao v. Pannalal Mohanlal, 

(1938) 25 A I R Nag 292=177 I 0 173. 


rent after that date. Whether the trans- 
feree is a tenant or not between the date of 
the transfer and the date on which it is 
avoided, it seems to me clear that he is 
liable either for rent or for damages for use 
and occupation. In 14 C P L R 129^ it was 
held that in such circumstances there would 
be an implied agreement on the part of the 
transferee to pay for the use of the land 
and that his position was not unlike that 
of a tenant holding over after the expiry of 
his lease. I therefore hold that, whether 
the defendant was a tenant or not during 
this period, he is liable for Rs. 134 either 
as rent or as damages for the use and occu¬ 
pation. The amount was claimed in the 
alternative and an admission by counsel 
during the argument in the trial Court that 
the plaintiff was not entitled to ask for 
compensation for use and occupation, appa¬ 
rently based on the decision in A I R 1933 
Nag 205,^ would not be conclusive. The 
objection that no claim for rent would lie 
in the trial Court has been dealt with by 
the lower Appellate Court which pointed 
out that as the tenancy came to an end 
when the transfer was avoided, the parties 
do not now occupy the position of landlord 
and tenant. 

Under S. 6 (5), C. P. Tenancy Act, where 
the holding is already mortgaged or charged 
the Revenue Officer has to fix the value of 
any right in it as if it were not mortgaged 
or charged, and the mortgage debt or charge 
becomes a charge on the purchase money 
in exoneration of the land. Under S. 9, the 
rent of an absolute occupancy holding is 
a first charge on the bolding but appa¬ 
rently the rent for 1934-35, which is now 
claimed, was not a charge on the holding 
when the application was made to the 
Revenue Officer, and I doubt if it would be 
a charge on the purchase money. The 
plaintiff however is quite willing to accept 
a simple money decree. The decree of the 
lower Court will therefore be modified so 
as to make it a simple money decree. Apart 
from this, the appeal fails and is dismissed 
with costs. Counsel’s fee in this Court Rs. 15. 

d.s./r.k. Appeal dismissed, 

3. Raghoba v. Eagho, (1901) 14 0 P L R 129. 
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Niyogi J. 

Bulakhidas Narsingdas Martvadi — 

Defendant — Appellant. 

% 

V. 

Radhakisan Gopikisan Shop — 

Plaintiff — Respondent. 
Seoond Appeal No. 31 of 1937, Deoided 
on 12th December 1938, from appellate 
decree of Addl. Dist. Judge, Khamgaon, 
D/- 4th November 1936. 

Umitation Act (1908), Arti. 49 and 115— 
Applicability—Cause of action arising ex delicto 
—Suit is governed by Art. 49 and not by 
Article 115. 

Article 49 contemplates a case of a cause of actiou 
arising ex delicto whether or not wrongful taking 
or wrongful detention is preceded by a contract, 
and the material date is the date on which the 
detention becomes wrongful. Even if possession is 
at its inception imder a contract that would not 
preclude the application of Art. 49 which comes 
into play only at the moment when the possession 
becomes unlawful or wrongful: A IB, 1929 Cal 42, 
Foil. ; AIR 1919 All 102 ; AIR 1916 Mad 314 
(F B) and 541 C 159, Ref. [P 177 0 2 ; 

P 178 C 1] 

In pursuance of a contract of marriage between 
the pUintifi^s daughter and the defendant’s son, the 
plaintiff sent ornaments for the bride which ac* 
cording to the caste custom were to be presented to 
her after marriage. The defendant broke the con. 
tract. The plaintiS demanded back the value of 
the ornaments : 

Seld that from the time the defendant came in 
possession of the ornaments to the time they were 
to be presented to the bride by him, his possession 
would be that of a bailee in trust for the plaintiff 
and hence lawful but the same would be wrong¬ 
ful subsequent to the demand by the plaintiS and 
the case was governed by Art. 49 and not by 
Article 115. [P 178 G 1, 2] 

V. V. Kelkar — for Appellant. 

T. J, Kedar and E. G. Rau — 

for Respondent. 

Judgment.—This is a defendant’s appeal 
from a reversing judgment of the Additional 
District Judge, Khamgaon, delivered on 4th 
November 1936 in Civil Appeal No. 13.B 
of 1936. The case is simple. The plaintiff 
olaims back the value of certain ornaments, 
V7hioh are specifically described in the 
plaint, on the ground that the defendant 
had agreed to perform the marriage of the 
plaintiff’s daughter with his son and that 
the plaintiff, according to the custom of the 
caste, sent the ornaments for the bride but 
that subsequently on 10th February 1931 
the contract of marriage was broken and 
that the plaintiff’s demand for the return 
of the ornaments was refused by the defen. 
dant. The defendant contested the suit on 
vaiious grounds and the trial Court without 
deddiag the several issues dismissed the 
1089 N/98 A 24 


suit on the ground of limitation. The lower 
Appellate Court held that the suit was 
within time, but it also did nob go into the 
other issues in the case except the one as to 
the weight and value of the ornaments. It 
accepted the plaintiff’s statement of the 
weight add the value as given in the plaint 
and decreed tho suit in tobo. 

The main question of law which arises 
upon this appeal is the Article that would 
be applicable to the present case. The 
lower Appellate Court has applied Art. 49. 
It is contended on behalf of tho appellant 
that that Article would not apply to a case 
of contract but that the appropriate Article 
to be applied is Art. 115. There is, no doubt, 
some divergence of judicial opinion as to 
whether Art. 49 applies to a case of breach 
of contract or tort. In 41 All 643,^ it was 
held to apply to a case of tort only, bub in 
39 Mad 1^ the learned Judges were inclined 
to apply it to the case of a breach of con- 
tract. In 541C159^ Ismay Offg. J.C., applied 
it to a case of breach of contract. In my 
view the Courts must be guided by the 
words used in that Article. The Article 
says that the period of limitation will begin 
bo run when the property is wrongfully 
taken or when the detainer’s possession 
becomes wrongful. It therefore contem¬ 
plates a case of a cause of action arising ex 
delicto whether or not the wrongful taking 
or wrongful detention was preceded by a 
contract; the material date is the date 
when detention becomes wrongful. The 
Article appears to contemplate two kinds of 
cases, (l) when the property is initially 
taken wrongfully. In such a case there can 
be no suggestion of a contract. (2) But the 
element of contract may enter into a case 
of subsequent wrongful detention. A person 
may come into possession of property quite 
lawfully, that is either with the permission 
of the owner or under a contract, but later 
on, his possession,^whether due to the with- 
drawal of permission by the owner or 
breach of the conditions of the contract 
would become wrongful. So even if the 
possession was at its inception under a con. 
tract that would not preclude the applica. 
tion of Art. 49 because that Article comesj 
into play only at the moment when the' 

1. Kalyan Mai v. Kisban Chand, (1919) 6 A I B 

AU 102 =55 I 0 46 = 41 All 643=17 A L J 

888 . 

2. Yenkatasabba Bao v. Asiatic Steam Naviga* 
tion Co. of Calcutta, (1916) 8 A I B Mad 814 
=30 10 840=39 Mad 1=29 M L J 342 (FB). 

3. Bbaosingh v. Biharilall, (1920) 54 I C 159. 
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possession becomes unlawful or wrongful, 
iln 32 C W N IBS'* ifc was observed that 
Art. 49 is the ordinary Article to apply in 
a case where the original possession of the 
'defendant is lawful but it becomes unlawful 
by reason of certain facts. That seems to 
'lay down the law, if I may say so with 
respect, correctly and I am in full agree, 
ment with that view. Therefore the ques- 
tion is at what point of time did defendant’s 
possession become unlawful. 

It is contended that the facts cannot 
make out any case of wrongful detention 
because it was in pursuance of a contract 
of marriage that the defendant came into 
possession of the ornaments and since the 
contract was broken he was bound to res- 
tore the parties to status quo ante. This 
argument postulates that the ornaments 
were given in terms of the contract of 
marriage. If that was so, it would be some, 
thing like a bride price and it would make 
the contract void and unenforceable; the 
plaintiff has been shrewd enough to avoid 
committing himself to any such position as 
is evident from the stand taken by him in 
the plaint. He says that there was an 
agreement to perform the marriage but be 
delivered the ornaments in accordance with 
the caste custom. That means that the 
ornaments were to have been in the cus¬ 
tody of the defendant for the purpose of 
being presented to the bride after marriage. 
From the time that he came into posses¬ 
sion of these ornaments to the time that 
the ornaments would be gifted to the 
daughter-in-law his possession would be 
that of a bailee in trust for the plaintiff. 
'His possession would therefore be lawful, 
^but he would not be entitled to retain pos- 
isessioD thereof after a clear demand was 
made for the return of them by the plain. 
!tiff. His detention of the ornaments subse¬ 
quent to the demand without the consent 
of the plaintiff would make his possession 
of them wrongful and this demand was 
made on 10th February 1931 and was also 
refused on that date. It is remarkable that 
although the defendant’s written statement 
covered a very wide ground it did not con¬ 
tain a specific denial of the allegation that 
a demand was made on lObh February 
1931 and was refused. The lower Appellate 
Court has taken the cause of action to 
have arisen on 18bh March 1933 when a 
formal demand was made through a notice 

4, Bhupendia Nath v. Goonendra Nath, (1929) 
16 A I R Cal 42 = 106 I C 885 = 32 C W N 
133. 


addressed to the defendant, but it is not 
necessary to go so far as that date. It is 
enough for the plaintiff, to save his suit 
from the bar of limitation even if the cause 
of action is taken bo arise on lObh Febru¬ 
ary 1931. The suit was filed on 10th Feb¬ 
ruary 1934 and would, though late, answer 
the requirements of law of limitation. 

For the foregoing reasons, I agree with 
the lower Appellate Court that the case 
falls to be governed by Art. 49 and that the 
suit is within time. The next contention is 
that the lower Appellate Court ought to 
have gone into the question whether or nob 
the plaintiff was guilty of the breach of 
contract in marriage. As I already indicated 
above the defendant’s custody of these orna¬ 
ments was quite independent of the con¬ 
tract of marriage. Whoever committed the 
default in implementing the marriage the 
defendant would nob be entitled to^ retain 
the ornaments against the plaintiff’s will. 
That question therefore appears to be irre¬ 
levant and need not be enquired into. 

But the appellant ought to succeed on 
his last contention, viz. that the lower 
Appellate Court was wrong in adopting 
without criticizm the statement of weight 
and price contained in the plaint. The 
lower Appellate Court’s attention was pre. 
sumably not directed to the plaintiff s 
deposition wherein he said that he did nob 
weigh the ornaments and that their weight 
was not entered in his account books. He 
states that he had given the weight as a 
rough estimate. The defendant had pro- 
duced the ornaments in Court while the 
plaintiff was being cross-examined. The 
plaintiff was not really entitled to the 
value of the ornaments so long as the orna¬ 
ments were returnable in specie. Here 
there is clear evidence on record that the 
ornaments are still intact and that the 
defendant is willing to return them in case 
it is found that he is liable to do so. 
Although the plaintiff has chosen to claim 
compensation for these ornaments he should 
not be given a decree in that form if it is 
found that the ornaments can be returned 
to him in specie. It appears to me reason¬ 
able at this stage that this case should go 
back to the trial Court for the purpose of 
getting the defendant to produce the orna¬ 
ments in Court. If the plaintiff admits the 
identity of the ornaments he should be 
asked to take possession of them. If how¬ 
ever the ornaments produced by the defen¬ 
dant are not admitted by the plaintiff to 
be those which he had handed oyer to him« 
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then there Tvill be an enquiry as to the 
identity of those ornaments. If the issue is 
found in favour of the defendant the plain- 
tiff 'would have a decree for the recovery of 
those ornaments but if the issue is deter¬ 
mined in favour of the plaintiff then he 
would be entitled to get the compensation 
estimated on the value of the ornaments 
which the Court will determine afresh. The 
costs of this appeal will abide the event. 
Counsel’s fees Rs. 10. 

S.G./r.E:. Case remanded. 
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Stone C. J. and Niyogi J. 

All India Hailwaymens Benefit Fund 
Ltd.t Nagpur, and another — Auction, 
purchaser — Appellants. 

V. 

Ramchand Semraj Maheshri, Decree, 
holder and another, Judgment.debtor 

— Respondents. 
Civil Revn. No. 338 of 1937, Decided on 
13th January 1939, from order of Dist. 
Judge, Nagpur, D/- 24th February 1937. 

# (a) Civil P. C. (1908), O. 21. Rule 90— 
Auction-purchaBer is entitled to set aside sale : 

68 1 G 429=A I R 1923 Nag 161, Overruled. 

Rule 90 of 0. 21 entitles an auction-purchaser to 
seek to set aside a sale just as it does in case of 
decree.holder or judgment-debtor : 68 I C 429 = 
AIR 1923 Nag 161, Overruled: AIR 1922 Nag 
113 and AIR 1937 Nag 140, Aigyroved : Case 
law discussed, [P 180 C 2; P 182 G 2] 

(b) Interpretation of Statutes—Duty of Court. 

It is not the function of the Court to make 
alterations in the terminology of the plain provi¬ 
sions of law, as in that case they would not be 
interpreting but making the law. [P 181 G 1] 

iit (c) Civil P. C. (1908), O. 21, Rule 90— 
Interests—Word being plural implies more than 
one interest and includes that of auction-pur¬ 
chaser. 

When the Legislature used the word 'interests’ 
in plural it must he presumed that it intended to 
attach some special significance to it. That plural 
word obviously means more than one interest 
which may he of the same kind or difierent kinds, 
which may he held by one or more persons. It 
may he proprietary or pecuniary as in the case 
of a decree-holder who is expressly mentioned in 
the Buie. Both the judgment-debtor and auction- 
purohaser are equally interested in the sale of the 
property and their interests are equally affected 
and must stand on the same level. To deny a 
right to the auction-purchaser while conceding it 
to the judgment-debtor or the decree-holder would 
be manifestly unjuet and unreasonable. It would 
be wrong to impute to the Legislature an inten¬ 
tion to create such an anomaly \ A J R 1924 Cal 
786, Re/. IP 181 C 1. 2; P 182 C 1] 

(d) Civil P. C. (1908), O. 21, Rr. 90 and91— 
Difference between. 

The express mention of the auotlon-purchaser in 
B, 01 cannot of itself exclude him from the pur¬ 


view of R. 90. The object of the two cnaotmonta 
is Afferent. R. 91 postulates that tho sale is free 
from any fraud, irregularity or illegality, whereas 
Rule 90 leaves the door open for questioning the 
validity of tho sale on tho above three specific 
grounds. Tho fact that tho auction-purchaser is 
specifically mentioned in R. 91 itself evidences the 
intention of the Legislature to afford him a sum¬ 
mary remedy. [P 182 G 1] 

(e) Evidence Act (1872), S. 115—Estoppel— 
Statement of puisne mortgagee in witness-box 
that he would not enforce his mortgage does 
not estop him from enforcing his legal rights. 

Mere statement by a subsequent mortgagee in 
the witness-box that he would not enforce his 
mortgage cannot estop him from enforcing his 
legal rights. A mortgagee’s right is created by a 
registered deed and can only be extinguished by a 
registered deed. The assurance would have some 
value if the auction-purchaser offers his bid relying 
on that assurance. But an assurance given before 
confirmation of sale, which is an act of Court and 
not of a party, can have no legal significance. 

[P 182 C 2] 

(f) Civil P. C. (1908), O. 21, R. 66—Irregu¬ 
larity on account of omission to mention mort¬ 
gage in sale proclamation cannot be cured by 
mortgagee’s statement in witness-box that he 
would not enforce it. 

Where a mortgagee states in the witness-box 
that he would not enforce bis mortgage bis state¬ 
ment cannot cure the irregularity of the non-dis¬ 
closure of his mortgage in the proclamation of 
sale : 40 Cal 635 (P C), Ref. [P 182 C 2; 

P 183 C 1] 

4 

A. L. Halwe — for Applicants. 

A. V. Khare and W. B. Pendharkar — 

for Non.applicant 1. 

Order.—This case has been referred to 
this Bench for decision of the following 
questions of law 

(1) Whether the auction-purchaser is competent 
to apply under 0. 21, R. 90, Civil P. C., to have 
the sale in his favour set aside; and 

(2) Whether the statement made in Court by 
the puisne mortgagee operates as an estoppel 
against him and cures the irregularity of non-dis¬ 
closure of his mortgage in the proclamation of 
sale. 

In execution of a mortgage decree for 
sale a house was sold and applicant 2 
became the purchaser. In the suit in which 
that decree was passed one Sheikh Kasam, 
who was supposed to be a puisne mortgagee, 
was not impleaded and in the proclamation 
of sale the subsequent incumbrance was not 
disclosed. The auction-purchaser offered 
Rs. 2200 in ignorance of the subsequent 
incumbrance and purchased as if the pro¬ 
perty had been sold free of any incum¬ 
brance. He however learnt later on that 
the property was subject to a second mort¬ 
gage and applied to the executing Court 
under O. 21, R. 90, Civil P. C., for the sale 
being set aside on the ground of fraud and 
irregularity. In the course of the proceed- 
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ings Sheikh Kasam was examined as a 
•witness and he stated that although he 
had no intention to enforce his mortgage 
he would be willing to accept payment of 
his debt if made. 

The first question is not free from diffi- 
culty in view of the acute conflict of opi- 
nion among the several High Courts of 
India. In 38 M L J 228,^ 47 All 479.® 5 
Rang 516,^ AIR 1931 Lah 630,^ 18 N L R 
98® and AIR 1937 Nag 140® it was held 

that an auction.purchaser is a person 
whose interests are affected by the sale 
and that be is entitled to apply under 
O. 21, R. 90, Civil P. C., to have the sale 
set aside on grounds mentioned in that Rule. 
The contrary view was taken in A I R 1928 
Cal 828,^ 14 Lah 1.® A I R 1931 Sind 
107,® 60 Bom 750,^® AIR 1923 Nag 161" 
and 6 Rang 621." There has been in some 
High Courts remarkable fluctuation of 
opinion. The latter view which the Patna 
High Court had taken in 3 Pat L J 516^® 
and AIR 1924 Pat 319" was overruled 
by the majority of the Judges constituting 
a Full Bench of the Court in 12 Pat 665." 
On the other hand the view taken in A 1 R 

1. Gopalkrishnayya v. Sanjeeva Reddi, (1920) 7 
AIR Mad 145=55 I C 333=38 M L J 228. 

2. Ravinandan Frasad v. Jagarnatb Sabu, (1925) 
12 A I R All 459=87 IC 273=47 All 479= 
23 A L J 233. 

3. Subramanian Chettyar v. N. L. M. Chettyar 

Firm, (1927) 14 A I R Rang 301=105 I C 465 
=6 Rang 516. 

4. Fritam Singh v. Nihal Chand Gopal Das, 
(1931) 18 A I R Lab 630=132 I C 525=32 
P L R 933. 

5. Sheoprasad v. Santooji, (1922) 9 A I R Nag 

113=65 I C 875=18 N L R 98. 

6. Sangidas v. Cbabadu, (1937) 24 A I R Nag 
140=168 I C 970. 

7. Sutendra Nath Das v. Alauddin Mistry,(1928) 

15 A I R Cal 828 = 116 I 0 156 = 49 0 L J 
207. 

8. Nihal Chand-Gopal Das v. Fritam Singh, 

(1932) 19 A I R Lah 468=138 I 0 817 = 14 
Lahl=33PLR788. 

9. Kalumal v. Ahmed Nur, (1931) 18 A I R Sind 

107=134 I C 373=25 SLR 405. 

10. Balkrisbna Waman v. Sakharam Babaji, 

(1936) 23 A I R Bom 311=164 I C 644 = 60 
Bom 750=38 Bom L R 589. 

11. Balwant v. Ratanlal, (1923) 10 A 1 R Nag 161 

=68 I 0 429. 

12. K. V. A. L. Chettyar Firm v. M. P. Maricar, 

(1929) 16 A I R Rang 33=114 I 0 588 =6 
Rang 621. 

13. Khetro Mohan Datta v. Shekh Dilwar, (1918) 

6 A I R Aat 636=46 I C 614=3 Pat L J 516. 

14. Kartick Chandra Chatterji v. Nagendra Nath 

Roy, (1924) HAIR Pat 319=74 IC 760=5 
PLT41. 

15. Mahadeo Ram v. Mohan Vikram Sah, (1933) 

20 A I R Pat 435=145 I 0 421=12 Pat 665 
=14 P L T 388 (F B). 


1931 Lah 630* was overruled on a Letters 
Patent Appeal in 14 Lah 1.® 

The difference of opinion turns on the 
meaning to be attached to the expression 
"any person whose interests are affected by 
the sale” contained in R. 90 of O. 21, Civil 
P. C. The learned Judges who exclude an 
auction.purchaser from the ambit of that 
expression do so on the undermentioned 
grounds: (i) that the word "interests” 
occurring in that expression properly signi¬ 
fies interests subsisting in the property at 
the time of sale and not those which come 
into existence as the result of it; (ii) that 
an auotion.purchaser’s sole remedy in exe¬ 
cution proceedings is one provided in R. 91, 
O. 21, Civil P. C., and (iii) that there is 
no guarantee of title held out in execution 
sales. 

After carefully examining the various 
conflicting decisions and the points set 
forth above we are of opinion that R. 90, 
O. 21, Civil P. C., entitles an auction.pur¬ 
chaser to seek to set aside the sale just as 
it does in case of decree-holder or judg* 
ment.debtor. It may be useful to recallj 
that the expression "any person whose 
interests are affected by the sale” has been 
substituted for the expression "any person 
whose immovable property has been sold” 
which occurred in S. 311 of the repealed 
Code of 1882. In a case which arose under 
the Code of 1882 their Lordships of the 
Privy Council held that an auction-pur¬ 
chaser was not entitled to apply under that 
Section as he was not a person whose 
immovable property has been sold within 
the meaning of that Section: see 20 Cal 
8.^® It is however pertinent to notice that 
the expression had been construed as 
meaning any person "whose interest had 
been legally affected by the sale” in the 
Full Bench case in 15 Cal 488.^^ Conse¬ 
quently, persons claiming title paramount 
to the judgment-debtor or of person claim¬ 
ing to be a purchaser of immovable pro¬ 
perty from the judgment-debtor prior to 
the attachment were not held entitled to 
apply for setting aside sale notwithstand¬ 
ing that they had interests in the property. 
Similarly a person was held not entitled to 
apply when the share of his co-sharer was 
sold in execution: see 5 All 42.^® On the 

16. Birj Mohua Thakur v. Rai Umanath Chow- 

dhry, (1893) 20 Oal 8=191 A 164 (P 0). 

17. Asmutonnissa Begum v. AshruS Ali, (1888) 16 

Cal 488 (F B). 

18. Biaheahar Kuar v. Hati Singh, (1882) 6 All 42 

=1882 AWN 146. 
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other band, a reversioner entitled to suc¬ 
ceed on the death of Hindu widow was 
held to he entitled to apply under this 
rule: see 4 Pat L J 360^® and 19 G L J 
72 Thus, it would appear, that mere sub. 
sisting interest in the property was not 
regarded as the criterion, but the detri. 
ment to some interest, whether or not such 
interest was actually subsisting at the date 
of the sale. 

What is clearly material is not interest 
in property so much as the prejudice to 
any interest occasioned by the sale. It 
cannot be gainsaid that when an auction, 
purchaser is misled by the decree-holder’s 
omission to specify an incumbrance in the 
proclamation of sale into offering a higher 
bid, his interests are affected by the sale. 
That gives rise to the question whether 
the auction.purchaser can be regarded as a 
person having any interest at all to be 
affected by the sale. The answer would 
depend upon the range of the meaning 
naturally conveyed by the word ‘interests’. 
If it is understood in a narrow and res¬ 
tricted sense of interest in the property 
the auction purchaser must clearly be 
excluded but this view is open to reason¬ 
able attack on the ground that one would 
be reading the words ‘in property’ in the 
Buie which the Legislature itself could 
have inserted if it intended to convey that 
meaning. 

It is not the function of the Courts to 
make alterations in the terminology of the 
plain provisions of law, as in that case 
they would not bo interpreting but making 
the law. When the Legislature used the 
word ‘interests’ in plural, it must be pre. 
sumed that it intended to attach some 
special significance to it. That plural word 
obviously means more than one interest 
which may be of the same kind or different 
kinds, which may be held by one or more 
persons. The interests of a mortgagee with 
or without possession, of a lessee or of a 
mere trespasser are either proprietary or 
possessory but regarded as a whole they 
are of one species namely, interests in the 
property, but a person may have a pecu¬ 
niary interest in respect of a property such 
as a deoree-holder has and it is presumably 
for this reason that a decree-holder is 
expressly mentioned in the Buie. In 51 Cal 

19. Btij KUhore v. Pratab Narain, (1919) 6 A I B 

Pat 127=511 0 869=4 Pat L J 860. 

20. Pankhabati v. Konihal Bingb, (1914) 1 A I B 

Oal 888 = 211 C 207 = 18 0 W N 778 = 19 

OliJ 72. 


495'* the expression "any person whoso 
interests are affected by the sale” was held 
not restricted to proprietary or possessory 
title so as to exclude pecuniary interest. 
On that wide interpretation, a decree- 
holder who has lost his right to rateable 
distribution was held to have such interest 
as would entitle him to apply under this 
Buie to set aside a sale held at the instance 
of another creditor. Can it be said that the 
auction.purchaser has no pecuniary interest 
that is affected by the sale ? It is obvious 
that an execution sale primarily aff ects the 
interests of three parties although their 
interests may be different and conflicting, 
namely the decree-holder, the judgment- 
debtor and the auction.purchaser. Any 
person who comes forward to bid at the 
auction does so manifestly because he has 
some interest in the purchase of the pro. 
perty. The bidders are persons who are 
interested in converting their cash into 
the property which is offered for sale. The 
interest of the purchaser at the time of the 
sale appears pecuniary but by necessary 
implication it comprises an inchoate in. 
terest in the property. It cannot therefore 
be gainsaid that the auction-purchaserj 
has an interest to be protected just as, 
the decree-holder or the judgment.debtor 
has. 

The summary remedy to set aside the 
sale is provided in Br. 89, 90 and 91 of 
O. 21. B. 89 in clear terms describes the 
person entitled to set aside the sale on 
deposit as any person either owning such 
property or holding an interest therein or 
holding an interest by virtue of a title 
acquired before such sale. That wording 
clearly excludes those whose interest is 
other than proprietary or possessory. B. 91 
expressly mentions only the execution pur¬ 
chaser. The intermediate Rule however 
expressly mentions the decree-holder or 
any person entitled to share in a rateable 
distribution of assets but does nob specifi¬ 
cally mention the judgment.debtor. It uses 
the expression “whose interests are affected 
by the sale” in a general way with the 
obvious purpose of including a wide variety 
of interests other than that of the judgj 
ment-debtor. The hypothesis that this 
expression does not contemplate its appli- 
cation to an auction.parcbaser renders 
B. 90 manifestly illogical and unreason, 
able. The omission to specify incumbrances 

21. Dhirendra Nath Bojr v. Eamini Kumai Pal. 

(1924) 11 A I B Cal 786=84 I 0 119=61 Cal 

495=28 OWN 899. 
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in the proclamation of sale would unques¬ 
tionably entitle both the judgment-debtor 
and the decree-holder to apply for setting 
aside the sale : see 40 Cal 635.^^ If this U 
a good ground for the judgment-debtor 
whose property is sold and for the decree- 
holder who has no proprietary interest 
in the property, why should it not be 
equally good in the case of one who pur. 
chases the property. The judgment-debtor 
parts with his property for a price and the 
,auction.purchaser parts with his money 
ifor the property. Both are equally in¬ 
terested in the sale of the property and 
their interests are equally afifected and 
must stand on the same level. To deny a 
right to the auction-purchaser while con¬ 
ceding it to the judgment-debtor or the 
decree-holder would be manifestly unjust 
and unreasonable. It would be wrong to 
impute to the Legislature an intention to 
create such an anomaly. 

It is argued that the Legislature has 
made its intention clear in R. 91 which is 
meant solely for the benefit of the auction, 
purchaser and that therefore the auction, 
purchaser can only look to that Rule and 
not to R. 90 for a summary remedy. The 
express mention of the auction-purchaser 
in R. 91 cannot of itself exclude him from 
the purview of R. 90. The object of the 
two enactments is different. R. 91 postu- 
lates that the sale is free from any fraud, 
irregularity or illegality, whereas R. 90 
leaves the door open for questioning the 
validity of the sale on three specific grounds 
mentioned above. The fact that the auction, 
purchaser is specifically mentioned in R. 91 
itself evidences the intention of the Legis- 
lature to afford him a summary remedy. 
Consistently with this how is it possible 
to predicate that the auction-purchaser is 
denied a similar remedy on other grounds 
vitiating the sale? E. 91 so far from refut- 
log the wider interpretation put upon R. 90 
goes to reinforce it. 

The last point, viz. the absence of 
guarantee of title survives for considera¬ 
tion. If the sale is confirmed in spite of the 
auction.purohaser’s complaint that it was 
irregular and illegal what remedy does the 
law provide him ? Once the sale is con. 
firmed he has no remedy open to him by a 
regular suit to have it set aside as there is 
no guarantee of title held out in auction 


22. Krishna Pershad Singh v. Mofci Chand, (1913 
40 Cal 635=40 I A 140=19 I C 296=170 L 2 
573=17 0 WN 637 (P C). 


sales : see 3 Gal 806.^^ He may at best be 
entitled to obtain compensation from the 
impecunious judgment-debtor. That is de¬ 
cidedly placing him in a worse position 
than a private purchaser who under S. 18(c), 
Specific Relief Act, is entitled to compel 
the mortgagor to redeem the mortgage and 
to obtain a conveyance from the mortgagee. 
The fact that a purchaser at a court sale 
buys the property with all risks and all 
defects in the judgment.debtor’s title ought 
to be the overpowering consideration to 
leave him scope to amend matters before 
the sale becomes conclusive. That the law 
makes it imperative on the decree-holder 
to specify the various particulars including 
incumbrance specified in R. 66 of O. 21 
shows the anxiety of the Legislature that 
the purchaser should have a fair deal. The 
buyer would be purchasing at his risk only 
when all these requisite formalities of law 
are observed and there is no fraud, but if 
they are not observed or there is fraud, 
would the law afford him no remedy ? 
Where can he get his remedy except in the 
execution proceedings. At all events, the 
executing Court would be the best tribunal 
qualified to adjudicate on these matters 
as it possesses first-hand knowledge of the 
circumstances in which the sale is held and 
has to decide whether or not to confirm the 
sale. From the foregoing discussion the 
conclusion is inevitable that the auction, 
purchaser is entitled to apply under R. 90 
as a person whose interests are affected by 
the sale. We are therefore of opinion that 
18 N L E 98® was correctly decided. 

As to the next question, we are of opinion 
that mere statement by the subsequent 
mortgagee in the witness-box that he would 
not enforce his mortgage cannot estop him 
from enforcing his legal rights. A mort¬ 
gagee’s right is created by a registered deed 
and can only be extinguished by a regis- 
tered deed. The subsequent mortgagee’s 
assurance would have some value had the 
auction-purchaser offered his bid relying 
on that assurance. An assurance given 
before confirmation of sale, which is an 
act of Court and not of a party, can have 
no legal significance. In any case it is a 
matter for the auction-purchaser himself 
to decide whether or not he would press 
his application under R. 90 relying on the 
assurance of the subsequent mortgagee. The 
executing Court cannot compel him to act 

23. Dorab Ally Kban v, Executors of Khajah 
Moheeooddeen, (1877) 3 Cal 806=6 I A 116= 
2 0 L R 629=3 Suther 520=3 Sar 818 (P C). 
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to his prejudice on the view that the puisne 
mortgagee's statement would in future 
debar him from enforcing his rights. His 
statement cannot possibly cure the irregu¬ 
larity of the non-disclosure of his mortgage 
in the proclamation of sale. 

S.G./r.K. Revision allowed. 
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Grille and Niyogi JJ. 

Askar Husain Mahzar Htisain Musal. 
man — Decree-holder — Appellant. 

V. 

Mohammad Shibli Hafiz Mohajnad 
Baza and others — Plaintiffs, Judg¬ 
ment-debtors — Respondents. 

Misc. Appeal No. 139 of 1937. Decided 
on 28th February 1939, from order of 2nd 
Addl. Dist. Judge, Jubbulpore, D/- 18th 
March 1937. 

(a) Civil P. C. (1908), S. 47, O. 21, R. 58 — 
Term ** repre$entatives ” in S. 47 includes not 
only legal representatives but also representa- 
tives-in-interest, i. e. transferees from decree- 
holder or judgment-debtor—Assets of deceased 
person in bands of legal representatives 
attached in execution of a decree against legal 
representatives in respect of debt charged on 
assets — Question whether property belongs to 
assets of deceased or not raised by legal repre* 
sentatives or the transferees from them, who 
are bound by decree, falls under S. 47 and not 
under O. 21, R. 58—It.must be determined in 
execution and not by separate suit. 

The term “tepresentatives” occurring la S. 47 
includes not only legal representatives in the sense 
of heirs, executors or administrators, but also 
representatives-in-interest, i. e. any transferee of 
the decree-holder’s interest or any transferee from 
the judgment-debtor’s interest, who so far as such 
interest is concerned, is bound by the decree : 
2i Cal 62 (F B); AIR 1914 Cai 828 and A I R 
1934 Pat 413, Bel, on. [P 184 C 2] 

Where therefore the assets of a deceased person 
in the hands of his legal representatives are 
attached in execution of a decree obtained against 
the legal representatives in respect of a debt 
charged against the assets of the deceased, the 
question whether the attached properties belong to 
the assets of the deceased or to the legal represen¬ 
tatives themselves, raised by the legal representa¬ 
tives or transferees from them, who are bound by 
the decree (having purchased the property subse¬ 
quent to the attachment) is a question relating to 
execution, discharge and satisfaction of the decree 
and falls under B. 47 and not under 0. 21, R. 68 
and must be determined In the execution and not 
by a separate suit. It is only when the judgment- 
debtor claims to represent the interest of a third 
party in whom the property is vested that the case 
would fall outside the purview of S. 47. In such a 
case as this what the judgment-debtor says is, that 
although the property Is vested to him, it is so 
vested not beneficially bat as trustee or executor 
for some one else. It is clear that in such a case 
the real objecting party is one, who is a stranger 
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to tho suit, and tho objootion having boon inaclo 
on his account his claim must be regarded as that, 
of a third patty and dealt with under 0.21. R. 58; 
Case laiv referred. CP 184 0 2 ; P 185 C 1 ; 

P 18G C IJ 

[Distinction botweoii the position of a legal 
ropresontativo of a deceased person and that of a 
sLebait of a deity pointed outj. 

(b) Civil P. C. (1908), S. 47 — Auction- 
purchaser is not necessary party to proceedings 
arising out of S. 47 between parties to suit. 

In a proceeding arising under S. 47 between the 
patties to the suit, the auction-purchaser is not a 
necessary party. [P 18G C 1] 

Where therefore in an appeal from an order 
falling under Sec. 47 the auction-purchaser is not 
joined as a party, the uon-joinder is not fatal to 
the appeal ‘.AIR 1934 Naij 21, Bel. nn ; A I i. 
1930 Nag 5, Disting. [P 186 C 1] 

Fida Hussain — for Appellant. 

W. B. Pendharkar — for Respondent 1. 
Order. —This is a decree-holder’s appeal 
from an order passed by the Second Addi¬ 
tional District Judge, Jubbulpore, in Civil 
Appeal No. 29-B of 1936 on 18th March 
1937. In Civil Suit No. 2.B of 1934, one 
Mt. Tahirabi obtained a decree for Rupees 
3000 on account of her dower debt against 
the assets of deceased Syed Ahmad Hussain 
in tho hands of Altaf Hussain and Mb. 
Hira, respondents 2 and 3. The appellant 
Azhar Hussein is the legal representative 
of Mt. Tahirabi. In execution of that decree 
two houses, Nos. 76 and 77, were attached 
and one of them was auctioned while the 
attachment of the other remained in force. 
Respondent 1, Muhammad Shibli, lodged an 
objection to the attachment on the allega¬ 
tion that neither of the two houses attached 
formed part of the estate of Syed Ahmad 
Hussein but that both the houses belonged 
to Ahmad Hussein’s brother Imdad Hussein 
and that he orally gifted them to Mt. Hira 
and Altaf Hussein’s daughter who in their 
turn sold the houses to Muhammad Shibli 
on 7th December 1935 after the date of 
the decree in Civil Suit No. 2.B of 1934 

and the attachment. It is pertinent to state 
that the decree in Civil Suit No. 2.B of 
1934 was passed on 27th August 1934 and 
that the houses had been already attached 
before judgment. In his objection Muham¬ 
mad Shibli also contended that there was 
DO valid attachment of the houses. The 
objection was dismissed in the original 
Court on the ground that the purchase of 
the house by the objector was contrary to 
the attachment and that it was void under 

S. 64, Civil P. G. It thus rejected the 
objection on a preliminary point and did 
not enter into the merits of the case. On 
appeal by Muhammad Shibli, the objector, 
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it was held that the objection should have 
been treated as falling under S. 47, Civil 
P. C., and not under 0. 21, R. 58, Civil P. C., 
and the case was remanded to the execut¬ 
ing Court for enquiry into its merits. 

This appeal is preferred by the decree- 
holder. It is contended on bis behalf that 
the proceeding arising out of the objection 
fell to be governed by O. 21, R. 58 and not 
by S. 47 and that the appeal was incompe- 
tent. It is also urged that the non.joinder 
of the auction-purchaser was fatal to the 
appeal and that there was no necessity for 
remanding the case as the fact of attach¬ 
ment was admitted by the objector in 
the course of proceedings in the Court of 
first instance. It is conceded in this Court 
on behalf of the objector that the attach, 
ment was in fact made and that it was also 
valid; but that does not conclude the case 
since if it is held that the proceeding fell 
under S. 47 and not under 0. 21, R. 58, 
Civil P. C., the remand would be inevitable 
as there was no enquiry into the merits of 
the objection. 

The main point in this appeal is whether 
S. 47 or q. 21, R. 58, Civil P. C., applies. 
S. 47, which corresponds to S. 244 of the 
Act of 1882 and S. 11 of the Code of 1861, 
runs as follows: 

All questions arising between the parties to the 
suit in which the decree was passed, or their 
representatives, and relating to the execution, dis¬ 
charge or satisfaction of the decree, shall be deter¬ 
mined by the Court executing the decree and not 
by a separate suit. 

The Section lays down two conditions, (l) 
that the questions which arise between the 
parties to the suit or their representatives, 
and (2) that they should relate to the 
execution, discharge or satisfaction of the 
decree. A party means a person who is 
either plaintiff or defendant, that is a per¬ 
son who seeks a remedy or a person against 
whom a remedy is sought. Normally a 
plaintiff or defendant comes to Court on his 
own account, bub in some cases either of 
the parties may not sue or be sued on their 
own account but on account of some third 
person. Their capacity in the suit may not 
be that of the principals but that of repre¬ 
sentatives. This circumstance gives rise to 
important legal consequences so far as the 
rights and liabilities of the parties are con¬ 
cerned, In suits to recover a simple money 
debt the plaintiff has a remedy against 
both the person and property of his debtor 
but in some suits there are defendants who 
cannot, save in exceptional circumstances, 
be made personally liable such as trustees,’ 


executors, receivers of insolvent estates, 
principal officers of corporation, shebaits of 
Hindu idols, mohanth of math or a guar¬ 
dian of a minor or legal representatives of 
a deceased person. They are nob primary 
parties, that is to say, those who are liable 
on their own account but are representa¬ 
tive parties who are liable on account of 
those whom they represent. Even among 
such representative parties there are some, 
for example, shebaits and mohanths and 
guardians who are nominal, and others, such 
as trustees, receivers and legal representa¬ 
tives of a deceased person who are real 
parties. This distinction must be borne in 
mind before entering on the discussion on 
the point raised here. The term 'representa¬ 
tives’ occurring in S. 47 includes not only 
legal representatives in the sense of heirs, 
executors or administrators but also repre- 
sentatives-in-interest, that is, any transferee 
of the decree.holder's interest or any brans- 
feree of the judgmenb-debtor’s interest who 
so far as such interest is concerned is bound 
by the decree: see 24 Cal 62,‘ 41 Cal 418* 
and AIR 1934 Pat 413.® It is therefore 


clear that Altaf Hussein and Mt. Hira who 
were sued as being in possession of the 
assets of Syed Ahmad Hussein were parties 
to the suit and that Muhammad Shibli, the 
objector who claimed interest in the two 
houses by virtue of a sale deed dated 7tb 
December 1935, is their representative. 

The next question is whether the claim 
made by him that the attached properties 
were not the assets of Ahmad Hussein 
but of Altaf Hussein and Mt. Hira in¬ 
volved a question relating to execution, 
discharge or satisfaction of the decree. On 
this point there is a mass of authority. 
In 12 All 313* it was held that the ques.l 
tion whether certain property belongs to 
the assets of the deceased or not are ques. 
tions which must be determined in execu¬ 
tion and not by a separate suit. It was 
pointed out that there was no distinction 
in this respect between the position of legal 
representatives added to the suit before and 
those added after the decree. It is only 
when the judgment.debtor claims to repre¬ 
sent the interest of a third party in whom 
the property is vested that the case would 


1 . ishan Uhunder Sirkar v. Beni Madhub Sirkar, 

(1897) 24 Cal 62=1 0 W N 86 (F B). 

2. Tara Prasanna Bose v. Nilmoni Khan. (1914) 

1 A I R Cal 828=26 I 0 118=41 Cal 418. 

3. C^uri Dntt v. D. K. Dowring, (1934) 21 A I R 

^ 413=161 I C 683=13 Pat 735. 

4. Seth Ohand Mai v. Durga Dei, (1890) 12 All 

318=1890 A W N 137 (F B), 
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fall outside the purview of S. 47. In such 
a ease as this what the judgment.debtor 
says is that although the property is vested 
in him it is so vested nob beneficially but 
as trustee or executor for someone else. It 
is clear that in such a case the real object¬ 
ing party is one who is a stranger to the 
suit and the objection having been made on 
his account his claim must be regarded as 
that of a third party and dealt with under 
0, 21, R. 68. This case was followed in 
21 All 323,28 All 51“ and 39 All 47.’ 
The same view was taken in 17 Cal 711“ 
which was followed in 27 Oal 34,® 34 Bom 
506,'® 68 Bom 513," 2 Rang 168,'® 5 Rang 
659,'“ 6 Lah 544,'^ 26 Mad 501'“ and 39 
Mad 570.'® In all these cases the judgment, 
debtor or his representative asserted his 
title to the property and claimed in his own 
right. On the other hand there are. cases in 
which the objection was made by the judg¬ 
ment debtors not in their own right but in 
that of a third party. It was held consis. 
tently that the proceeding was governed 
not by Sec. 47 but by 0. 21, R. 58: see 23 
Bom 237.'’ 23 Mad 195'® and 39 Cal 298.'® 
In the first mentioned case Ranade J. 
pointed out that when a legal representa- 
tive objects on the ground that it is trust 
property a different set of issues arises 
which has no relation to the execution, dis. 
charge or satisfaction of the decree as be. 


5. Beni Prasad Kunwar v. Lukhna Kunwar, 

(1899) 21 All 323=1899 AWN 104. 

6. Kali Charan v. Jewat Dube, (1905) 28 All 51 

=1905 AWN 180. 

7. Dulla V. Shib Lai, (1917) 4 A I R All 460=36* 

I 0 281=39 All 47=14 A L J 846. 

8. Puncbanun Bundopadhya V. Rabia Bibi, (1890) 

17 Oal 711 (P B). 

9. ^ladhusadan Das y. Gobmda Fria Gbowdhu- 

rani, (1900) 27 Cal 34=4 OWN 417. 

10. Narayan Shridhar y. Pandurang Bapuji, (1910) 

34 Bom 506=6 I 0 905=12 Bom L R 471. 

11. Dinbai v. Bamansba, (1934) 21 AIR Bom 296 

=162 I 0 168=58 Bom 613=36 Bom L R 
606. 

12. Arnnacbellam Ghetty v. Maung San Ngwe, 

(1924) HAIR Rang 323=83 I C 550=2 
Rang 168. 

18. Ma Shwe Mra Pru y, Maung Ba On, (1928) 15 
AIR Rang 29=107 I C 856=5 Bang 659. 

14. Isbar Das v. Parma Nand, (1926) 13 A I R 
Lah 134= 93 I 0 30=6 Lah 544. 

16. Vengapayyan y. Karimpanakal Paryati, (1903) 
26 Mad 601. 

16. Bajah of Earyetnagar y. Venkata Reddi, (1916) 

3 AI R Mad 20=29 IC 231=39 Mad 570= 
29 M L 7 96. 

17. Marigeya v. Hayat Sabeb, (1899) 23 Bom 237. 

18. Bamanathan Ohettiar y. Leyyai Marakayar, 

(1900) 28 Mad 196=10 M L J 64. 

19. Kaxtlck Chandra Ohose y. Asbatosh Dbara, 
(1912) 89 Cal 298=12 I 0 168=16 0 W N 26 
=14 0 L 7 426. 


tween the parties to the suit. It is clear 
that in such cases the legal representatives 
really assert a jus tertii, that is rights of 
persons who are not parties to the decree 
or their representatives. In 39 Cal 298'® 
the legal representative asserted that he 
was in possession as ashebaib of a deity to 
whom the properties have been dedicated 
and it was held that the objection fell 
under Sec. 278 of the Code of 1882 which 
corresponds to O. 21, R. 58. 

The learned counsel for the appellant 
relied strongly on 42 Cal 440®® as an 
authority supporting his contention. In 
that case a decree for money had been 
passed against a person in his capacity as 
a shebait of a deity and he objected to the 
attachment on the ground that he was in 
possession of it not as a shebait of the 
deity but in his own right. It was held 
that the case did not fall within the scope 
of Sec. 47, Civil P. 0., 1908. It must be 
observed that the learned Judges who de- 
cided the case followed 39 Cal 298'® and 
distinguished 17 Cal 711.® The ratio deci¬ 
dendi was that the judgment.debtor having 
set up a jus tertii, that is the right of a 
third party, the case was not one between 
the parties to the suit so as to attract Sec. 
47. Civil P. C. It is urged on behalf of the 
appellant that the principle of this decision 
should be extended to the present case for 
the reason that the judgment.debtors who 
are legal representatives in the present case 
are only representative parties in the same 
way as the shebait in the cited case was 
and that in that sense they should not be 
regarded as being parties to the suit. This 
argument ignores the fundamental distinc¬ 
tion between the position of a legal repre¬ 
sentative of a deceased person and that of 
a shebait of a deity. A legal representative 
is not a mere figurehead as the shebait is. 
Legal representatives are persons to whom 
the rights and obligations of the deceased 
are transmitted. They are real parties to 
the suit although they represent the rights 
and liabilities of a deceased person. A she. 
bait on the other hand is a nominal party 
who stands in Court as a physical repra- 
sentative of an ideal person, namely the 
idol, as observed by their Lordships of the 
Privy Council in 32 Cal 129.®' While a 

20. Upendra Nath v. Kusam Kumari Dasi, (1915) 

2 A I R Cal 327=27 I 0 328=42 Oal 440= 

20 0 L J 485=19 OWN 620. 

21. lagadindra Nath Roy y. Hemanta Kumari 

Debi, (1905) 32 Cal 129 = 31 I A 203 = 8 

OWN 8C9=8 Bar 698 (P C). 
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dead parson whose rights and liabilities in 
regard to his assets are represented by his 
legal representatives cannot conceivably be 
regarded as a party to the suit, the idol, 
which is a juridical person, although in an 
ideal sense is unquestionably a real party 
to the suit in the eye of the law. It is evi¬ 
dent therefore that a shebait cannot, like 
the guardian of a minor, be regarded as a 
party to the suit. Consequently the objec- 
tion made by a shebait asserting his own 
right is not an objection made by a party 
to the suit. On the other hand an objection 
made by a legal representative who is a 
real party to the suit is made by a party 
to the suit. 

The objector, Muhammad Shibli, stands 
in the shoes of the judgment-debtors as his 
sale being subsequent to the attachment he 
is bound by the decree. When he claims 
the property to be his own in right of the 
judgment-debtors from whom he purchased 
and denies that it forms part of the assets 
of the deceased he is raising a question 
which relates to the execution of the decree 
in the suit. The case therefore falls to be 
governed by S. 47, Civil P. C., as has been 
rightly held by the lower Appellate Court. 
There now survives the minor question as 
to the effect of the auction-purchaser’s 
non.joinder on the validity of the appeal. 
Heliance is placed on 26 N L R 127^^ but 
that was a case of an application made 
under O. 21, R. 90, Civil P. 0,, and not 
one under S. 47 as in the present case. As 
pointed out in 31 N L R 67,^^ in a proceed, 
ing arising under S. 47 between the parties 
to the suit, the auction.purchaser is not a 
necessary party. The non-joinder of the 
auction.purchaser in the appeal was not 
therefore fatal to it. The appeal is dis¬ 
missed with costs. Counsel s fees Rs. 25. 

R.M./r.K. Appeal dismissed. 

^.’Haridass v. MofaUal, (1930) 17 A I R Nag 5= 
121 I G 658=26 N L R 127. 

23. Btiilal v. Mahohar Prasad, (1934) 21 A I R 
Nag 21=150 I C 611=81 N L R 67. 


Ramdayal V. Sheodayal (FB) A' I- 

(a) Precedents — Principle of stare decisis— 
Applicability of. 

The principle of stare decisis does not apply and 
the Courts are not prevented from giving effect to 
what they conceive to be the law when security of 
title is not affected and no injustice results from 
so doing: AIR 1932 Pat 205, Ref. [P 187 0 X, 2] 

❖ ❖ (b) Civil P. C. (1908), S. 89 and O. 23. 

R. 3—Award by arbitrator privately appointed 
by parties to pending suit cannot be recorded 
as adjustment by compromise : 23 N Tj R 200= 
95 I C 89=A I R 1926 Nag 405 and 24 N L R 
55=207 I C525=A I R1928 Nag 173, Overruled. 

The word ‘compromise’ in 0. 23, R. 3 standing 
by itself is wide enough to embrace an award 
oLven by arbitrator privately appointed by parties 
to a pending suit; but the words “or any other 
law” in S. 89 though capable of different interpre- 
tation do not include 0. 23, R. 3 and hence whew 
reference to arbitration is not in accordance with 
the provisions of 8ch. 2, such award cannot be 
recorded as an adjustment by compromise under 
0.23, B. 3. the policy of the Code being to prevent 
parties coming to Courts for settlement of their 
disputes from withdrawing from their jurisdiction 
except in the manner expressly provided in the 
Code : 23 N L RlOO ■= 95 1 G 89 = A I 
Nag 405 and 24 N R R 55-.—107 I C 525—A I R 
1928 Nag 173, Overruled; Case law discussed. 

[P 187 0 2; P 188 0 2; P 189 0 2; P X90 0 2) 

(c) Inlerprelation of Statutes—General words 
following specific words of same nature. 

In construing a statute, the usual rules of con- 
struction must be applied uuless there is some- 
thing to suggest the contrary. When therefore 
general words are found following particular and 
specific words of the same nature they must be 
construed as taking their meaning from the speci¬ 
fic words which precede them and must be restric- 


ted to the same genus. 


[P 189 C 21 
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FULL BENCH 

Stone O.J., Grille andViviakBose JJ. 
BamdayalMunnalal Sonar and another 
— Defendants 2 and 3 — Appellants. 

v. 

Sheodayal, Plaintiff and others, Defen¬ 
dants 1 and 4 — Respondents. 

First Appeal No. 10 of 1936, Decided on 
12tb January 1939. 


(d) Civil P. C. (1908) — Inlerprelation of — 
Conflict between body of Code and Schedule— 

, Former must prevail. 

The scheme of the Civil Procedure Code is to 
make the body of the Code confer jurisdiotiou and 
the schedules to detail the mode in which that 
jurisdiction is to be exercised. Therefore if there is 
a conflict between the body and the schedules, the 
former must prevail. [P 190 C 1] 

R. R. Dandige— for Appellants. 

R. G. Rao — for Respondent 1. 

Judgment*—This appeal arises out of a 
a partition suit in which the plaintiff sues 
for partition and separate possession of his 
one quarter share in the family property. 
After the suit bad been instituted the par- 
ties asked for time to settle their differences 
out of Gourli through an arbitrator. One 
Sheonarain, a close relative of both the 
parties was appointed, and the question 
before us is whether the award, which he 
made, can be given effect to. All the parties 
to the suit accept the award except defen- 
dant 2 Ramdayal and defendant 3,Bhola, 
who is his minor son. These two have lost 
in the lower Court and so appeal here. 
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The first objection they raise is that the 
award is invalid because the permission oC 
the Court was not obtained. It was argued 
that under S, 89, Civil P. 0., all references 
to arbitration and all proceedings there, 
under have to be in accordance with the 
provisions of Sch. 2 except in two cases 
neither of which applies here. The first 
of these exceptions comes into operation 
where the provisions of the Arbitration 
Act 1899 apply, and the second when 'any 
other law for the time being in force*' 
applies. The respondents on the other 
hand contend that 0. 23, E. 3 applies and 
that the matter can be recorded as an 
adjustment of the suit under a lawful com. 
promise. They claim that the phrase "any 
other law for the time being in force*' 
occurring in S. 89 embraces O. 23, E. 3 and 
so its provisions must apply. 

The Judicial Commissioner’s Court 
applied 0. 23, B. 3, in two cases, namely 
23 N L R 100^ and 24 N L R 55.^ but 
unfortunately neither decision discusses the 
law. The former was decided by a single 
Judge and merely followed without com. 
ment an unreported ruling of the Judicial 
Commissioner’s Court and three other deci. 
sions, one from Allahabad, one from Bom. 
bay and one from Madras. The latter was 
decided by a Bench of two Judges one of 
them being the Judge who had decided the 
former case, and it does no more than 
follow the earlier ruling. A reference was 
also made to 0. 23, R. 3 and to one of the 
above cases in 31N LR (Sup) 72® at p. 75, 
but as the present questions did not arise 
there, there is naturally neither discussion 
of nor decision on the points now at issue. 
We are unfortunately unable to agree that 
O. 23, R. 3, applies though there is consi¬ 
derable weight of authority against us. For 
a time considerations of stare decisis weigh- 
ed with us, as they did with the Patna High 
Court in 11 Pat 237* at p. 239, bub on the 
whole we do not think that that should 
prevent us from giving effect to what we 
conceive to be the law. Security of title 
will not be affected, nor will injustice 
result. In fact none of the factors which 

1. Namdarkhan v. Nanhoo, (1926) 13 A 1 B Nag 

405==95 1 0 89=23 N L B 100. 

2. Narajandas Bbagwanji & Co. v. Kalyanji 

Mawaji & Go,, (1928) 15 A I B Nag 173=107 

1 0 625=24 N L B 65. 

8. Tatyarao v. ShrikrUhna, (1936) 23 A I B Nag 

8=160 1 0 202=31 N L B (Bup) 72. 

4. Bamadbar Rai v. Bubedar Fatbak, (1932) 19 
A1B Fat 206=138 1C 82=11 Fat 287 = 13 
P li 0? 484. 


normally induce Judges to apply the rule; 
of stare decisis is present here. All that 
will happen will be that the case will be 
decided in the usual way by the ordinary 
Courts bo which tho parties had in the first 
instance resorted instead of by an outside 
tribunal. 

So far as 0. 23, R. 3, is concerned, we 
agree that the word "coinpromise" stand- 
ing by itself is wide enough to embrace the 
award in this suit. That is one of the 
meanings given to the word in tho shorter 
Oxford English Dictionary and it has been 
elaborately analyzed in 51 Bom 908" at 
pp. 920 and 947. The following cases also 
take that view, namely 51 Mad 800® at 
p. 806, 6 Luck 591^ at p. 595 and 9 Rang 
39® at page 41. But that is not the only 
meaning and therefore what we have to 
determine is whether this particular aspect 
of the definition has been excluded by the 
Legislature in some other part of the Code. 
If it has not been, then of course full effect 
must be given to the plain and ordinary 
meaning of the term. Bub we think it has. 
In the first place it is to be observed that 
Marten C. J., in considering the juxta- 
position of the words "agreement or com. 
promise” in O. 23, R. 3 states at p. 922 of 
the Bombay Full Bench just cited that : 

1 do not mean that in every case under 0. 23, 
B. 3, we are to construe “compromise” as mean¬ 
ing arbitration, but that in an appropriate case 
we may do so. 

It is clear then that in that learned 
Judge’s view there can be cases in which a 
compromise does not amount either to an 
agreement onto an award. It was therefore 
necessary for the Legislature ,to use both 
terms even though it desired, as we think 
it did, to exclude awards from the scope of 
the rule. In one sense of the term the 
word "compromise” includes "agreement,” 
but since both terms have been employed, 
it seems bo us that the Legislature was 
thinking in technical terms and not merely 
of the dictionary meanings of the words. 
In any case the fact that both expressions 
have been used does nob militate against 
the view we take. _ 

5. Ohanbasappa v. Basalingayya, (1927) 14 A 1 B 

Bom 565 = 105 I C 516 = 51 Bom 908 = 29 

Bom L B 1264 (F B). 

6. Subbaraju v. Venkatramataju, (1928) 15 A I E 

Mad 1025= 113 I C 632 = 51 Mad 800 = 55 

M L J 429 (P B). 

7. Basaoo v. Jagannatb, (1931) 18 A 1 B Oudh 

127=1311 C 443=6 Luck 591=8 O W N 71. 

8. Laljee Serang v. Cbandet Bban, (1931) 18 

A I E Rang 58=131 I C 57=9 Rang 39. 
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There can be no doubt that an award, at 
any rate in tbe sense in which it is used 
among lawyers, is a very special kind of 
adjustment by consent and that this term 
is not ordinarily used to cover an award. 
Therefore when we find the Code dealing 
elaborately and specifically not only with 
arbitrations and awards in a separate place 
but also with tbe settlement of pending 
cases by those means it would seem prima 
facie that the intention was to treat these 
different modes of adjustment separately. 
These considerations weighed with the 
Calcutta and Patna High Courts and also 
with certain Judges in Allahabad and 
Bombay. Rankin J. analyzed the scheme 
of the Code in 49 Cal 608*'^ and pointed out 
that unless awards are excluded from the 
scope of O. 23, R. 3, the whole scheme of 
the Code dealing with arbitrations is 
ruined. Mukerji J. in his dissenting judg- 
ment in the Allahabad Full Bench, 47 All 
637**^ at pp. 658 to 662, states that the Code 
has provided for every possible case of 
arbitration and that it has used the word 
arbitration” in a special sense throughout, 
a sense which is nowhere co-extensive with 
that of an adjustment of a dispute by law¬ 
ful agreement or compromise. Courtuey- 
Terrell C. J. was of the same opinion in 14 
Pat 799^^ at page 812. In referring to the 
judgment of Mukerji J., he states : 

Tbere can be no doubt tbat the Code of Civil 
Procedure uses a recognized expression for the pro¬ 
ceeding which involves a reference of their dispute 
by the contending parties to a third party for his 
decision. This has been described as an "arbitra¬ 
tion.” Nowhere in the Code has the word “arbi¬ 
tration” been used in a sense co;esteusive with 
that of an adjustment of a dispute by lawful 
agreement or compromise. Id other words, the 
provisions relating to an agreement and compro¬ 
mise are of the character entirely diSerent from 
those which govern the conduct of a voluntary 
tribunal. 

Macleod J. came to a similar conclusion 
in 40 Bom 386*^ though he changed his 
mind in a later rnling, 45 Bom 245'^ at 
p. 259. Beaman J. was also of the same 

9. Amar Ghand Cbamaria v. Banwaii Lall Rak. 
shit, (1922) 9 A I R Cal 404 =69 I C 808=49 
Cal 608. 

10. Oajendra Singh v. Durga Kumari, (1925) 12 

A I R All 503=88 I C 768= 47 All 637 = 23 
A L J 561 (P B). 

11. Bhimraj Eanai Lai v. Munia Sebhani, (1935) 
22 A I R Pat 243=156 I C 1050= 14 Pat 799 
=16 P L T 280. 

12. Shavaksha Dinsha v. Tyab Haji Ayub, (1916) 

3 A I R Bom 125=37 1 0 140 = 40 Bom 886 
=18 Bom L R 559. 

13. Manilal M 'tilal v. Gokaldas Rowji, (1921) 8 

A I R Boi 110=59 I C 53=45 Bom 245=22 
Bom L R 48. 


none of this is conclusive but wa feel that 
these are powerful reasons for construing 
Sec. 89 in the way we do. In view of the 
conflict of authority on this point it is evi¬ 
dent that the words "or any other law” in 
Sec. 89 are capable of different interpreta¬ 
tions. In those circumstances the consider, 
ations which we have discussed above 
ought, in our opinion, to prevail. 

But before dealing with Sec. 89, there is 
another matter which we think also adds 
weight to our view. Arbitration is an ex¬ 
ception to the ordinary rule that the juris¬ 
diction of the Courts cannot be ousted by 
agreement between the parties, so much so 
that agreements to refer future disputes 
which have not yet arisen are not binding 
(see S. 28, Contract Act). Therefore when 
we find the Code dealing with this excep¬ 
tion in the detailed and comprehensive 
manner in which it does, one prima facie 
inclines to the view that the intention was 
to make those provisions exhaustive and 
this is fortified by the observations of the 
Privy Council in 29 Oal 167^® at p. 182 : 

Where the parties to a litigation desire to refer 
to arbitration any matter in difference between 
them in the suit, in tbat case all proceedings 
from first to last are under the supervision of the 
Court. 1 

The policy of the Code then seems to be 
to prevent parties who have once come 
before the Courts for a settlement of their 
disputes from withdrawing from their juris, 
diction except in the manner expressly 
provided in the Code. This was the view 
taken not only in the Patna and Calcutta 
cases already cited but also in a later Gal- 
cutta case, 55 Cal 538^'^ at p. 545, and in 
54 Bom 197'^ at page 206. This policy has, 
wo think, been clearly enunciated in S. 89 
which runs thus : 

Save in so far as is otherwise provided by the 
Arbitration Act, 1899, or by any other law for the 
time being in force, all references to arbitration 
whether by an order in a suit or otherwise, and 
all proceedings thereunder, shall be governed by 
the provisions contained in Soh, 2. 

But the Allahabad, Rangoon, Lucknow, 
Madras and Bombay High Courts consider 

14. Vyankatesh Mahadev v. Ram Chandra 
Krishna. (1914) 1 A I R Bom 184= 27 I 0 46 
=38 Bom 687=16 Bom L R 653. 

15. Ghulam Khan v. Muhammad Hassan, (1902) 
29 Cal 167=29 I A 51=8 Ssr 154 =6 G W N 
226 (P C). 

16. Gulmoni Dasi v. Tarini Charan, (1927) 14 

A I R Cal 887=104 I 0 360= 55 Oal 538=47 
C L J 59=33 OWN 390. 

17. Dinkarrai Lakshmiprasad v. Yesbvantrai 

Harlprasad, (1930) 17 A I R Bom 98=124 IC 
119=54 Bom 197=31 Bom L R 1403. 
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opinion in 38 Bom 687.^^ We agree that 



0* 23| 3 and that therefore an award of 

the kind which we find here can be record¬ 
ed as an adjustment by compromise: see 47 
All 637^“ at p. 648. 9 Bang 39® at p. 42, 
■6 Luck 591^ at p. 594, 51 Mad 800® at 
p. 807 and 51 Bom 908® at p. 945. So far 
as the Allahabad Fall Bench is concerned, 
one of the three Judges, Mukherji J. dis- 
sented and Walsh J. based his decision on 
general principles of law without adverting 
to S. 89 at all. Therefore the opinion on 
this point expressed by the third Judge, 
Kanhaiya Lall J., is really that of a single 
Judge. In the Rangoon case the learned 
Judges said that they knew of no other law 
to which these words could possibly be 
appropriate except 0. 23, E. 3; but the 
answer is furnished by the Bombay Full 
Bench itself. Crump J, points out at p. 944 
that there are statutes other than the 
iybitration Act which deal with arbitra¬ 
tion such as the Companies Act and the 
Dekkhan Agriculturists’ Relief Act. and both 
the learned Chief Justice and Blackwell J. 
referred to the general law of contract as 
falling within the meaning of those words. 
We may add the Co-operative Societies Act 
and the Electricity Act as further examples. 

In the Madras Full Bench the learned 
Judges came to the conclusion that O. 23, 
R. 3 conferred certain rights on the parties 
to a suit and that therefore full effect must 
be given to its terms unless these rights 
are curtailed or taken away by some speci¬ 
fic enactment. They were therefore of'the 
opinion that S. 89 ought not to be con¬ 
strued as having that effect unless it was 
necessary to do so. But we feel it is neces¬ 
sary. If considerations of this kind are to 
prevail then we think that the intention of 
the Legislature should be construed so as to 
restrict arbitrations in the manner specified 
by Sec. 89 and that therefore O. 23, R. 3 
which does not form part of the body of 
the Code should not be construed so as to 
curtail 8. 89 which does. The reasons given 
in the Bombay Full Bench are more diffi. 
cult to answer. As we have said Marten C. J. 
was of the opinion that the general law of 
contract conferred the right in question 
and Blackwell J. was also of that view. 
But Crump J. considered that the words 
any other law” suggested that statute law 
was meant. The Oalontta High Court is 
clear that the general law of contract is not 
iMluded; see 49 Oal 608® at p. 614 and 55 
Cal 638^® at p. 644, On the whole we agree 
^th the Calcutta view for the reasons 
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given in the two cases cited and also for 
other reasons which we give below. 

In construing a statute the usual rules of 
construction must be applied unless there 
is something to suggest the contrary. When 
therefore we find general words following 
particular and specific words of the same 
nature they must be construed as taking 
their meaning from the specific words which 
precede them and must be restricted to the 
same genus. This is the well-known rule of 
ejusdem generis which is explained in Max¬ 
well on the Interpretation of Statutes (7th 
Edition), p. 284. We therefore agree with 
Crump J, in the Bombay Full Bench and 
with Gourtney-Terrell C. J. at p. 808 of 14 
Pat 799^^ at p. 816, that other statutory 
law dealing with arbitration is indicated: 
but we do not agree with the rulings which 
decide that another provision in the Code 
itself is also included. In the first place as 
was pointed out by Agarwala J. in 14 Pat 
799," 

it would be contrary to all canons of the con¬ 
struction of statutes, that where a Code lays down 
that certain proceedings shall be governed by pro¬ 
visions contained therein and relating to those pro¬ 
ceedings, words referring to “other laws*' should 
be taken to refer to the Code itself. It is not open 
to us to substitute for the words “by any other 
law” in S. 89 the words “except as provided in 
this Act or by any other law”. 

Courtney.Terrell 0. J. was of the same 
opinion at p. 809. In the next place as 
Mukerji J. points out at p. 661 of the 
Allahabad Full Bench, Sch. 2 and 0. 23, 

R. 3 are as much a part of the Code as 

S. 89 itself and so the words '*any other 
law ” must mean law other than the Code 
in which the words are used as well as 
other than the Arbitration Act. Fawcett J. 
thought so too in 45 Bom 245^® at p. 273, 
though he ultimately came to the opposite 
conclusion for other reasons. Moreover we 
find that whenever an exception contained 
in the Code itself has been made the Legis¬ 
lature has been always careful to say so 
specifically and to use expressions such as 
“subject to the provisions herein contain¬ 
ed” or words having a like effect. See for 
example Ss. 9, 20, 96, 100, 104 and 146. 
On the whole therefore we think that the 
words “any other law” do not include the 
provisions of O. 23, E. 3. 

There are two other points to notice. 
Though 8. 89 states that all arbitration 
proceedings shall be governed by Sch. 2 
except in so far as the provisions of the 
Arbitration Act or any other law provide, 
para. 1 of Sch. 2 uses the word "may”. The 
Madras and Bombay Full Benches accord- 
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that the phrase **any other law” includes 
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iogly considered that parties "who want to 


settle a pending suit by arbitration are not 
compelled to resort to Sch. 2 but are en¬ 
titled to proceed under the general law of 
contract if they so prefer and the learned 
Chief Justice in the Bombay case criticizes 
the Calcutta decision, 49 Cal 608,® on the 
ground that Rankin J. had overlooked the 
word “ may ’’ and construed the provi¬ 
sions as compulsory, see pp. 933 and 951 of 
the Bombay Full Bench ; but we do not 
think he did. What he said was that the 
provisions in the Code relating to arbitra¬ 
tion when viewed as a whole were compul- 
sory and this we think follows from the 
use of the word “shall” in S. 89. In any 
case if we must choose between ‘shall’ in 
the body of the Code and ‘may’ in a Sche¬ 
dule, preference ought, we feel, to be given 
to the former. 

The other point is this: The Bombay 
Full Bench was of opinion that the Sche¬ 
dules to the Code cannot apply unless they 
are brought into operation by some provi¬ 
sion in the body of the Code itself and that 
as there is nothing else which brings O. 23, 

R. 3, into operation, S. 89 was introduced 
to fulfil this function. With the utmost 
respect we cannot agree. The Code must 
be regarded as a whole and it came into 
being as a whole as its first Section will 
show. On the contrary wo are of opinion 
that the scheme was to make the body of 
the Code confer jurisdiction and the Sche¬ 
dules to detail the mode in which that 
jurisdiction is to be exercised. Therefore if 
Ithere is any conflict between the body and 
jthe Schedules the former must prevail; not 
that we think there is any conflict between 

S. 89, and O. 23, R. 3. All that has hap¬ 
pened is that one of the senses in which 
the word " compromise ” is used in the 
English language has been cut out of the 
purview of O. 23, E. 3 by Section 89. 

Turning now to the arguments about the 
general law of contract which the Bombay 
Full Bench considered so weighty, what 
we think was overlooked is Excep. 2 to 
Sec. 28, Contract Act. The Section itself 
enumerates the well known rule of law that 
agreements tending to oust the jurisdiction 
of the Courts are void. The second excep. 
tion excludes certain references to arbitra¬ 
tion, namely where disputes between the 
parties have already arisen, but the excep¬ 
tion also states: 

Not shall this Section . . ., affect any provision 
of any law in force for the time being as to the 
references to arbitration. 


This, we think, clearly makes the provi¬ 
sions of the Code of Civil Procedure the 
governing factors in so far as they apply. 
Sec. 21, Specific Eelief Act, has a similar 
saving clause : “Save as provided by the 
Code of Civil Procedure . , . We do nob 
mean to imply that such agreements are 
unlawful or altogether void. It is possible 
that they are not, though as that matter is 
nob before us we say nothing about it. But 
it is one thing to say that an agreement is 
lawful for certain purposes and quite an¬ 
other to say that it can be enforced in a 
particular way. Sec. 21 shows that such 
agreements cannot be specifically enforced 
and in our opinion S. 89, shows that they 
cannot be recorded as an adjustment under 
0. 23, E. 3. Whether other remedies are 
available is a question with which we are 
not here concerned though we observe in 
passing that this possibly explains the use 
of the word “may” in para. 1 of Sch. 2. 
What we are clear about is that an award 
of the kind we have here cannot be record, 
ed as an adjustment by compromise under 
Order 23, Eule 3. 

In our opinion the true view of the 
matter is this: there was considerable con- 
flicb of opinion before the present Code of 
Civil Procedure was introduced as to whe¬ 
ther such agreements could be recorded as 
adjustments or nob. Then followed the 
observations of Lord Macnaghten in the 
case which we have quoted and so Sec. 89 
was introduced to set this conflict at rest 
and to bring the law into line with Lord 
Macnaghten’s observations. It is immate- 
rial whether those remarks apply to the 
case we are considering or not (Marten 0. J. 
thought they did not at page 930 of the 
Bombay Full Bench) for they undoubtedly 
indicate a desirable line of action and in 
our opinion Sec. 89 applies to it. In this 
view of the matter, it is unnecessary to con¬ 
sider the other questions raised in the 
appeal. We therefore allow the appeal and 
overrule 23 N L E 100^ and 24 N L E 55.^ 
The suit will now continue from the point 
at which it broke off. 

As regards costs we are inclined at first 
to saddle the costs on the party resiling 
from the award; but we find from the order 
sheet of the lower Court dated 13th 
December 1933 that the arbitration was 
not relied on, on that date and so the suit 
was ordered to proceed de novo. In the cir¬ 
cumstances we see no reason why the usual 
rule about costs should not be enforced. 
The respondents will therefore pay the 
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oosttS of the appeal and will also pay the 
costs incurred in the lower Court between 
20th April 1933 and 31st October 1935. 
These will not be costs in the suit. Coun- 
seVs fee in this Court Bs. 50. 

S.G./r.k, Appeal alloxoed. 

K 
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Stone C. J. and Vivian Bose J. 

Laxminarayan Ganeshdas — 

Judgment-debtor — Appellant. 

V. 

Ghasiram Dalchand Palliwal — 

Decree-holder — Eespondent. 

First Appeal No. 105 of 1935, Decided 
on 12th December 1938, from order of 
Addl. Dist. Judge, Hoshangabad, D/. 13th 
July 1935. 

Civil P. C. (1908), O. 21, R. 1 —Decree 
awarding interest until payment — Sum paid 
into Court—Interest ceases to run from date of 
such payment. 

Where a decree orders the payment ol a sum of 
money awarding interest until payment and the 
money is paid by payment into C!ourt under the 
pioyision of 0. 21, R. 1, the interest does not run 
until notice has been given to the decree-holder 
under O. 21, B. 1 (2) but ceases to run from the 
date of such payment x A 1 B 192i P 0 133, Bel, 
on; AIB 1919 Mad 4,45 and A 1 B 1932 Gal 
111, Bef.; AJB 1925 Nag 52, BxpU [P 19L 0 1; 

P 192 C 1] 

Fida Hussain — for Appellant. 

"W. K. Sheorey — for Respondent. 

Judgment* — This appeal raises a short 
point and one which would not normally 
be of very much importance. Even in this 
suit which originally involved approxi. 
mately Bupees 50,000 the difference be. 
tween the figures whether one takes this 
view or that is under Bs. 300. The point 
is as follows : Where a decree orders the 
payment of a sum of money awarding in. 
terest until payment and the money is paid 
by payment into Court under the provision 
of 0. 21, B. 1, does the interest run until 
notice has been given to the decree-holder 
under 0. 21, B. I (2)? or, does interest 
cease to run from the date of such payment? 

The matter has been twice considered in 
India, so far as the report of the decisions 
indicate, that is to say in 42 Mad 576^ 
where it was held that interest does not 
cease to run until n otice of deposit is given, 

^ B fc m fttayaShanbogue Y. 8. Venkatagamanayya, 
(1919) 6 A I B Mad d46=:50 I G 410=s42 Mad 
676. 


and in A I B 1932 Cal 111" where 42 Mad 
576^ was followed. AIB 1925 Nag 52^ 
which is cited does not appear to us to be 
helpful because there the decree was speci¬ 
ally worded and required not only payment 
but notice to be given. That case is con. 
cerned with whether notice should be 
given. It does however contain the following 
observation : 

Order 21, rule 1, sub-rule (*2), Civil P, C., . . . . 
clearly shows that a notice in writing of the pay¬ 
ment into Court has to be given to the decree- 
holder and served in the manner provided for the 
service of summons. 

Unfortunately in none of those cases was 
A I E 1924 P G 133^ at p. 135 adverted to. 
42 Mad 576^ was of course before that 
Privy Council decision but in A I E 1932 
Cal llP apparently the Court’s attention 
was not directed to it. In A I R 1924 P G 
133* what their Lordships were concerned 
with was the following question : In a suit 
to set aside a sale a conditional decree was 
passed. The condition was that the plain, 
tiffs should pay a certain sum within a 
certain time. If they did so they would 
recover possession. If they did not, then 
the suit stood dismissed. In point of fact 
the plaintiffs' mortgagee, not a party, paid 
by paying into Court. The question was : 
Was the condition fulfilled ? At page 135 
their Lordships of the Judicial Committee 
observe : 

Their Lordships are clearly of opinion that while 
the condition would have been satisfied by a pay¬ 
ment to the appellant in person, which he accepted 
it was equally satisfied by a payment into Court, 
and that the latter was, in the circumstances, the 
appropriate mode of satisfying the condition. 

If interest runs until payment and pay- 
ment into Court is payment, then it is 
difficult to see why interest should run 
thereafter. 42 Mad 576^ is largely based on 
considerations of convenience. Oldfield J. 
observed that 

there would be nothing to compel compliance by 
the judgment-debtor with Cl. 2, which enjoins the 
giving of notice of the payment to the decree- 
holder, if the running of interest stopped. 

Seshagiri Ayyar J. went rather on the 
analogy of 0. 24, R. 3. That is a Rule 
which expressly stops interest where money 
has been paid into Court in satisfaction of 
the claim and the interest is stopped not 
from the date of payment in but from the 

2. Rangpur Raiyat Bank v. Hesabuddin, (1932) 
19 A I K Cal 111=135 I C 799=35 OWN 
544. 
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4. Rahimtullah v. Esmail, (1924) 11 A I B F G 
133=80 I C 411=48 Bom 404=51 I A 236 
(P C). 
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date of the notice of the deposit -which is 
required to be given through the Court by 
the person paying into Court. It must 
however be observed that, in our opinion, 
that analogy is not helpful because if inter- 
est stops only with the giving of notice in 
the absence of any provision one way or 
another R. 3 of O. 24 is unnecessary. The 
fact that that Rule is in O. 24 and no 
similar Rule is in O. 21, R. 1, suggests to 
our mind that where the decree provides 
that interest should be paid up to the date 
of payment then interest is paid up to the 
date of payment only. We are impressed 
with the argument based on convenience 
but at the same time in view of the Privy 
Council decision that payment in Court is 
equivalent to payment we think that it 
would be illogical to say that interest which 
is only payable up to the date of payment 
runs after such payment has been made. 
We therefore allow this appeal. We make 
no order as to costs. 

D.S./r.k. Appeal allowed. 
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Pollock J. 

Bamsingh Ba7ijit$ingh and another — 

Appellants. 

v. 

Jalamsingh Sonusingh Bajp^U and 
another — Respondents. 

Second Appeal No. 22 of 1937, Decided 
on 12th December 1938, from appellate 
decree of Addl. District Judge, Amraoti, 
D/. 26th October 1936. 

Hindu Law — Debts — Avyavaharika debt— 
Debt to buy motor to ply for hire is not avyva* 
harika and is binding on sons. 

Where a Hindu father on behalf of himself and 
his two minor sons executed a mortgage of bis 
family bouse, the consideration being the balance 
due on a previous mortgage loan taken by him 
and bis brother to purchase a motor to ply for 
hire, and the sons challenged the transaction : 

Held that a debt taken in order to purchase a 
motor to ply for hire not being repugnant to good 
morals was not avyavaharika ; and that the same 
was binding on the sons whose obligation to pay 
their father's debts extended to commeroial debts: 
AJB 1933 Nag 89 and A I B 1926 Mad 323, 
Bel. on. fP 193 C 1] 

J. Sen — for Appellants. 

T. L. Sheode — for Bespondent No. 1. 

Judgment.—On 4th March 1924 Eanjifc 
Singh, defendant 2, aud his brother XJmrao 
Singh mortgaged their house to Jalam 
Singh for Bs. 1800. In 1929 there was a 
partition between Eanjit Singh and XJmrao 
Singh at which this house was allotted to 


A. 1. R. 

Eanjit Singh, and on 18th December 1929 
Ranjit Singh on behalf of himself and his 
two minor sons, the plaintiffs, mortgaged 
this house for the balance due on the pre¬ 
vious mortgage, which was again Rs. 1800. 
The mortgagee brought Civil Suit No. 205 
of 1933 against Ranjit Singh and his two 
sons to enforce the second mortgage and 
obtained a decree for sale. The present suit 
has been brought by the sons of Ranjit 
Singh for a declaration that they have a 
two.third share in the above house which 
is not liable to be sold in execution of the 
mortgage decree. 

The plaintiffs, who were parties to the 
suit in which the mortgage decree was 
obtained, contend that they are not bound 
by the decree in that suit because their 
guardian ad litem was grossly negligent in 
not raising the plea that the debt incurred 
in 1924 was avyavaharika. It has been 
found that the money was borrowed in 
order to buy a motor to ply for hire. The 
learned Additional District Judge has held 
that this was a new business as Ranjit 
Singh was up till then a mason and a cul¬ 
tivator and that a debt incurred in order 
to start a new business is avyavaharika. 
The learned Additional District Judge’s 
view seems to be that any debt incurred 
which is tinged with illegality or im¬ 
morality is avyavaharika. That view can¬ 
not be accepted. The question was discussed 
in 29 N L R 107^ and it was there stated: 

The word avyavaharika does not merely com¬ 
prise debts which are illegal and immoral only 
but all debts which the Court regards as inequit* 
able or unjust in point of Hindu law to make the 
son liable. 

I do not think that it was ever intended 
to lay down the proposition that all debts 
except those for legal necessity or family 
benefit are avyavaharika, and Colebrooke's 
definition of avyavaharika debt as being 

for a cause repugnant to good morals” was 
cited without disapproval. In 49 Mad 211® 
it was held that pious obligation of a son 
to pay his father’s debts extends to com. 
mercial debts and that no one could pretend 
that the contrary view would be enter, 
tained today. In Mayne’s Hindu Law at 
page 409, Edn. 10, there is the following 
comment: 

When Gautama says that a father's commercial 
debts need not be repaid by the son, he is cer¬ 
tainly not referring to the debts incurred in the 

1. Rajeshwar v. Mangniram Gangabisan, (1938) 

20 A I R Nag 89=142 10 242=29NL R107. 

2. Achutaramayya v. Ratnajee Bhootaji, (1926) 

13 A 1B Mad 328=92 I 0 977=49 Mad 211 

=50 M L J 208. 
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usual oourse of carrying on a business or trado but 
evidently to sums borrowed for spaoulative and 
%iasardou9 ventures, involving somethiug like 
gambling. For Qautama himselt reooguizos traders 
and their usages or laws and almost every 8mriti 

does the same.It is impossible therefore to 

believe that commeroial debts in the ordinary 
sense were regarded by Qautama as improper and 
no other Smriti refers to it. Interpreting the term 
as a oommeroial debt, the Courts have however 
held the rule to be obsolete. 

I find it diflSoult to understand why 
anybody should say that the purchase of a 
motor to ply for hire was repugnant to 
good morals and I hold that the debt was 
not avyavaharika. In the previous case in 
appeal from Civil Suit No. 205 of 1933 
this plea was taken before Staples A. J. 0., 
who held that the debt was not avyava¬ 
harika. That finding is binding on the 
plaintiffs. 

Once it is held that the debt is not 
avyavaharika it follows that the second 
mortgage which was executed for an ante- 
cedent debt is binding on the plaintiffs. 
The plaintiffs’ suit must therefore fail, 
though not for the reasons given by the 
learned Additional District Judge, and the 
appeal is dismissed with costs. Counsel’s 
fee Ks, 45. 

S.G./r.k. Appeal dismissed. 
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Stone C. J. and Vivian Bose J. 

Oanpairao Madhorao Eatker and 
others—Plaintiffs —Appellants. 

V. 

Sheikh Badar Farid Musalman and 
others—Defendants —Respondents. 

Letters Patent Appeal No. 8 of 1937, 
Decided on 10th February 1939, from 
appellate decree of Digby J. in S. A. No. 
163 of 1937. D/. 2nd July 1937. 

(a) Letters Patent — Practice — Leave — 
Judge, being satished that there it no case to 
be made out by appellant, refuting to admit 
eecond appeal He is not justified in granting 
leave to hie Letters Patent appeal. 

Ab a rule one does not on motion hearing refuse 
to admit a second appeal unless one is satisfied 
that there is no oase to be made out by the appel¬ 
lant. If the Court is so clearly satisfied as to even 
refuse to admit the appeal it is not justified in 
granting leave to hie a Letters Patent appeal 
which leave is only given as a rule where there is 
a point of law.of difficulty and importance about 
Whioh Judge entertains a doubt. [P 193 0 2] 

(b) Easement — Custom of burial — It is not 
necessary to establish immemorial user — Cer- 

land used by Mahomedans for burial for 
45 years — Court cau infer that right to bury 
■dead Wee granted to Mahomodans in past. 

1989 N/26 It 26 
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To hold that a good custom has boon ostablishod 
it ia not necessary to establish immomorial user 
booauee the English common law ruloof immi mo- 
rial user is not required to establish a custom in 
India. The custom must bo (1) reasonable, (2) cer¬ 
tain and it must bo proved that (8) the user was 
not permissive, (4) the user was not exercised by 
stealth, (6) the user was not exorcised by force, 
and (6) that the right had boon enjoyed for such a 
length of time as to suggest that by agreement or 
otherwise the user has become the customary law 
of the locality. [P 194 0 2] 

Whore the suit land has boon used by Maho¬ 
medans as a buri.al ground for 45 years, tbo Court 
is bound to infer that at some time in the past 
there was granted to this Mahomedan community 
the right to bury their dead in tbo suit land : 17 
All 87; 20 Uad 389; 23 Bom 666; 33 All 257 and 
L. P. A. No, 31 of 1936y lid. on. [P 194 C 2; 

P 195 C 1] 

(c) Limitation Act (1908), S. 26 *— Act does 
not exclude other modes of acquiring ease¬ 
ments. 

The Limitation Act is remedial, and is neither 
prohibitory nor exhaustive. A man may acquire a 
title under it who has no other right at all, but it 
does not exclude or interfere with other titles and 
modes of acquiring easements : 6 Cal 394 (P CJ, 
Bel. on. [P 195 C 1] 

M. R. Bobde —for Appellants. 

A. Razak Khan —for Respondents 1 to 5 
and 9. 

Judgmenti—This Letters Patent appeal 
comes before us in rather unusual circum¬ 
stances. The learned Judge who granted 
leave did not hear the appeal but refused 
to admit it. As a rule, one does not on 
motion hearing refuse to admit a second 
appeal unless one is satisfied that there is 
no case to be made out by the appellant. If 
one is so clearly satisfied as to even refuse 
to admit the appeal it is difficult to see how 
the learned Judge felt justified in granting 
leave to file a Letters Patent appeal which 
leave is only given as a rule where there is 
a point of law difficulty and importance 
about which the learned Judge entertains 
a doubt. However the matter has come 
before us and we must deal with it. 

The claim is by certain Hindus for pos- 
session of a plot of land^ to part of which 
without doubt there ai^ at the present 
moment a large number of Mahomedan 
graves. As to part of it there are no Maho. 
medan graves. The whole site is part of a 
field belonging to the plaintiffs who are 
Hindus. There has been an inspection by a 
Commissioner and bis map appears at p. 50 
and his report at page 20. The Judge also 
made an inspection and his inspection note 
is at p. 23. It is abundantly plain that in 
this sort of question that arises here the 
Judge who has made an inspection has an 
immense advantage over us. From the 
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inspection notes, the map and the evidence 
it is apparent that the suit strip is on 
higher ground than the rest of the field, 
that the part of the suit strip which 
contains the tombs is the northern part 
which is higher .than the southern part 
and that the sourthern part 'is marked 
by a neem tree which is surrounded by 
Massi goddess stones, that part of the 
southern portion shows signs of recent 
cultivation and disturbance but that for 
the most part it shows signs of cultivation 
and no disturbance. The learned lower 
Appellate Judge found as a fact that over 
the suit land (which means not only the 
northern portion, but the southern portion 
also) there had been burials by the Maho- 
medan community extending over a period 
of 45 years. The learned Judge considered 
whether that founded a good customary 
easement and he came to the conclusion 
that it did not because to establish such 
an easement or right it was necessary to 
prove immemorial user and 45 years is not 
immemorial. But although he found that 
there was no custom he found that the 
defendants had acquired a prescriptive 
right. The learned Judge from whose order 
dismissing on motion hearing the appeal 
this appeal is brought based his opinion 
on the view that as the defendants had 
used the plot in suit, that is to say both 
the northern half and the sourthern half 
as a burial ground for the last 45 years 
they had established a customary right 
and that one must conclude from such a 
user that they had exercised that right 
from time immemorial. Against that order 
this appeal is brought. 

The ground of appeal is that the right 
in question is not a customary right which 
can be acquired by user, that you cannot 
acquire the right to bury the dead by cus¬ 
tom, that the Judge was wrong in disagree, 
ing with the lower Appellate Court that 
immemorial user was not established, that 
the claim based customary right was 
inconsistent with the claim of title by 
adverse possession, that 40 years’ user was 
not enough to establish custom and that 
the necessary elements giving rise to cus¬ 
tomary rights were neither pleaded nor 
proved. Before us the point is taken that 
what was pleaded by the defendants was a 
customary easement and that you cannot 
have a customary easement within the 
meaning of the Easements Act. without a 
dominant tenement and that there is no 
proof of a dominant tenement here. There 


is no pleading as to customary right as 
distinct from a customary easement (see 
Ss. 2 and 18, Easements Act). Therefore 
the defence that there is here a customary 
right established cannot be entertained. It 
was also argued that one cannot acquire a 
right of burial by prescription. In point of 
fact, as we understand this case, the right 
is claimed as a right founded on custom 
and 23 Bom 666^ is relied on. See also 13 
A L J 1094.^ In our opinion, the difficulty 
that was felt by the lower appellate Judge 
in holding that there was here a good cus¬ 
tom established, viz. that it is necessary 
to establish immemorial user, was founded 
on a misapprehension of the law. As Pea¬ 
cock observes in his “Law Eelating to Ease-’ 
ments in British India" (Edn. 3) p. 33 : 

The Easements Act does not say how a local 
custom may be established. But it has been laid 
down by the Courts that the English Common 
law rule of immemorial user is not required .to 
establish a custom in India. 

See 17 All 87^ at page 92, 20 Mad 389,* 
23 Bom 666^ and 33 All 257.® When deal¬ 
ing with Sec. 18, that is to say customary 
easements, this Bench laid down in L. P. A. 
No. 31 of 1936® the following requisites : 
The custom must be “(l) reasonable, (2) 

certain," and it must be proved that 
(3) the user was not permissive, (4) the user 
was not exercised by stealth, (5) the user was not 
exercised by force, and (6) that the right had been 
enjoyed for such a length of time as to suggesti 
that by agreement or otherwise the user has be*l 
come the customary law of the locality. 

Here, in oar opinion, the finding is 
binding on us for two reasons: (l) this is 
a Letters Patent appeal from a second' 
appeal, and (2) the point is not taken in 
the grounds of appeal. We are bound by 
the finding of fact, viz. that the suit landi 
has been used, as a burial ground for 45 
years as that, in our opinion, must mean 
this: bearing in mind the inspection note 
and the plan that has been made in this 
case although the graves do not occupy the 
whole of the suit land the whole of the 
suit land has been treated as a grave-yard 
in which the dead have been interred. We 
think that on those facts we are bound to 

1. Mohidiu v. Shivlingappa, (1900) 23 Bom 666 

=1 Bom L R 170. 

2. Mathura Prasad v. Karim Baksh, (1915) 2 

A I R All 402=311 0 805=13 A L 3 1094. 

3. Kuat Sen v. Mamman, (1895) 17 All 87=1896 

A W N 10. 

4. Palaniandi Tevan v. Puthizangonda Nadan, 

(1897) 20 Mad 389. 

5. Shadi Lai v. Muhammad Ishaq Khan, (1911)- 

33 All 257=9 I 0 198=8 A L J 10. 

6. Katimbux v.Shamrao, L.P.A.No, 31 of 1936» 
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infer that at some time iu the past there 
'^as granted to this Mahomedan community 
the right to bury their ^end in the suit 
land. As their Lordships of the Privy 
Council observed in 6 Cal 394" at page 403 
speaking of the Limitation Act : 

The Statute is remedial, and is ueitbor probibi- 
jtory not exhaustive. A man may acquire a title 
junder it who has no other right at all, but it does 
not exclude or interfere with other titles and 
inodes oi acquiring easements. Their Lordships 
think that, in this ease, there is abundant evidence 
upon the facts found by the Courts for presuming 
the existence of a grant at some distant period of 
time. 

The grant would be of the whole strip. 
The right conferred by the grant would be 
to put graves therein. The user would of 
course be over such portion of the strip as 
within the proof period graves had been 
dug. But, we think that the Courts have 
correctly inferred that the right extends 
over the whole of the suit land. In any 
case as to what are the boundaries of the 
suit land, that is essentially a question of 
fact with which we are not concerned here. 
The plan made by the Commissioner shows 
the southern boundary of this strip as 
extending to the south of the neem tree. 
The decree of the trial Court however only 
declares the defendants entitled to bring 
their dead over the site marked B Z V 
on the plan at p. 50. That means the plot’s 
southern boundary is fixed five feet north 
of the southern boundary shown on the 
plan. Mr. Abdul Razak taking notice of 
the observations of the Court that it would 
not be desirable to have within a Mabo- 
medan burial ground a tree that was sur. 
rounded by the stones of a Hindu goddess 
agreed before us that the southern boundary 
of the strip as a matter of concession 
should be terminated within five feet to 
the north of the most northern Massi god. 
dess stone which we are told is near the 
neem tree. The need for this concession 
however disappears when it is seen that 
the southern boundary fixed by the decree 
is that distance north of the southern 
boundary shown in the Commissioner’s 
plan. It is accordingly not necessary to 
vary the decree. The appeal stands dis¬ 
missed with costs. 

D.S./R.K. Appeal dismissed. 

7. Rajrap Eoer v. Abdul HosBein. (1881) 6 Cal 

394 = 7 I A 240 = 7 C L B 529 = 4 Bar 199 

(P C). 
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Grueb J. 

Kamruddin Yusaf Alii Bohra and 
another — defendants — Applicants. 

V. 

Municijyal Committee, Khandwa — 

Plaintiff — Opposite Party. 

Civil Revn. Ko. bl of 1938, Decided on 
8bh December 1938, for revision of decree 
of Small Cause Judge. Khandwa, D/- 23rd 
December 1937. 

(a) Municipality — G. P. Notification No, 
5931-1924.M.8, dated 25th October 1932, 
Sch. 2 (e)—Ammonium Sulphate and Sulphate 
of Potash are chemicals taxable under Sch. 2 
(e) even if they are used as manure. 

Ammonium Sulphate and Sulphate of Potash 
are chemicals taxable under Sch. 2 (e) of Notifica¬ 
tion No, 593M924.1I-8. dated 25th October 1932, 
and the more fact that they are to be used as 
manure does not take them out of the category of 
chemicals. There is nothing in the notification to 
show that manures as such are exempted if they 
fall under a bead which is taxed. A chemical 
does not cease to be a chemical because it contains 
impurities. [P 196 C 1] 

(b) Estoppel—Chemicals taxable by Munici¬ 
pality with terminal tax—Consignment received 
by shopkeeper but not taxed at that time — 
Shopkeeper selling bis goods on this basis — 
Municipality subsequently is not estopped from 
bolding shopkeeper liable for tax. 

There cannot be an estoppel on a point of law. 

[P 196 C 1] 

According to the Rules of a Municipality 
certain chemicals were liable to terminal tax. 
A shopkeeper received consignments of these 
chemicals but at that time be was not taxed. He 
therefore concluded that he was not liable to tax 
and sold bis goods on this basis. Subsequently the 
Municipality claimed from him certain amount as 
terminal tax on the consignments : 

Held that the Municipality was not estopped 
from holding the shopkeeper liable for the tax : 
AIR 1937 P C 114 and (1892) 1 Q B 43, 
Applied. [P 196 C 2] 

Eeld also that according to S. 115, Evidence 
Act it would have to be shown that the Committee 
had intentionally caused the shopkeeper to believe 
that he was not liable for the tax. [P 196 C 1] 

(c) Estoppel — Wrong representation to 
oneself is no estoppel. 

If a person had been making wrong representa* 
tions to himself, this is no estoppel. [P 196 C 2] 

Fida Hussain — for Applicants. 

Abdul Razak — for Opposite Party. 

Order. — The claim of the Municipal 
Committee, Khandwa, against the defen. 
dants.applicants, Kamaruddin and Akbarali 
has been decreed for Rs. 322. This amount 
was claimed as a terminal tax at annas 
eight per maund on various consignments 
of Ammonium Sulphate and Sulphate of 
Potash imported by the defendants through 
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Kbaadwa railway station for their shop in 
Khandwa during the years 1933 to 1935. 
The two questions for decision are whether 
these substances are chemicals which are 
taxable under Sch. 2 (e) of Notification 
No. 5931-1924-M-8, dated 25th October 
1932, and secondly whether the plaintiff 
Municipal Committee is now estopped from 
holding the defendants liable. On the first 
point I have no doubt that the decision of 
the lower Court is correct. The defendants 
say that these consignments were imported 
as artificial manure, but the mere fact that 
they were to be used as manure does not 
take them out of the category of chemicals. 
There is nothing in the notification to show 
that manures as such are exempted if they 
fall under a head which is taxed. A chemi. 
cal is described in the dictionary as a 
substance obtained or used in chemical 
operations. These substances were manu. 
factured by the Imperial Chemical Com. 
pany of Bombay. Also, in the dictionary 
' Ammonium” and "Sulphate” have the 
abbreviation "chem,” after them which 
means in Chemistry.” In common par¬ 
lance they are well-known chemicals. The 
evidence which defendants have attempted 
to give to the contrary is useless. A che- 
mical does not cease to be a chemical 
because it contains impurities. 

On the second point also, I agree with 
the lower Court that no estoppel is made 
out. There cannot be an estoppel on a point 
of law, and also according to Sec. 115, Evi¬ 
dence Act, it will have to be shown that 
tbe committee had intentionally caused the 
defendants to believe that they were not 
liable for the tax. Defendants’ contention 
is only that as they were not taxed at the 
time they concluded that they were not 
liable and sold their goods on this basis: 
they are prejudiced because if they had 
known that the tax will be recovered they 
would have charged higher prices to their 
customers. Learned counsel for the non- 
applicant has referred me to a Privy Council 
case from Canada, which is very apposite. 
This is reported in A I E 1937 P C 114.^ 
In that case the appellants had charged the 
respondents for use of electric energy re¬ 
quired in the manufacture of ice cream and 
other products. By mistake the calculation 
was based on the actual dial reading of the 
electric meter, whereas in order to arrive 
at the correct amount of electric energy it 

1. Maritime Electric Co. Ltd. v. General Dai- 
Ties, (1937) 24 A I R P C 114 = 168 I 0 616 
(P 0). 


was necessary to multiply the dial reading 
by 10. The respondents were therefore 
charged only 1/10 of what they ought to 
have been. The principles on which the 
plea of estoppel was negatived were that 
the appellants were not intending to induce 
any course of conduct on the part of the 
respondents other than the payment of the 
amounts stated to be due, and secondly 
that such a plea cannot enable tbe defen. 
dant to escape from a statutory obligation 
of such a kind, as the duty of each party 
was to obey the law. A similar case was 
quoted before their Lordships, (1892) 1 
Q B 43,^ in which a municipal body under 
a mistake of law had sent demands to a 
railway company for only one-third of the 
sums legally due. The error continued for 
four successive years, and in the fifth year 
when steps were taken to recover the 
amounts unpaid the company set up an 
estoppel based on the contention that it 
had acted on the statements sent to it and 
paid out the money in dividends, but tbe 
estoppel was disallowed. The same prin- 
ciples must apply to the present case. 

There are also peculiar circumstances in 
this case which show that tbe defence is 
inequitable. During the period when these 
consignments were being received one of 
the defendants Kamaruddin was himself 
Chairman of the Tax Sub.Committee of the 
Municipality. In that capacity it was no 
doubt his duty to see to the proper collec. 
tion of taxes, and he had a very special 
duty cast upon himself to see that the taxes 
for which he himself or his shop was liable 
were duly collected. Even if such goods 
were not being taxed previously or if there 
had been no such consignments before this 
—tbe record is not very clear on this point 
—still he ought to have been aware that 
prima facie such products did fall under 
the heading "chemical” and were taxable. 
As he was in a position to direct the actions 
of the Octroi Moharrir in the matter he is 
in no better position than if he had been 
making wrong representations to himself, 
which of course is no estoppel, and as he is 
one of the partners in the shop his brother, 
the other partner, likewise cannot be heard 
in equity on this defence. The decision is a 
correct and just one. The application is 
dismissed with costs. Counsel's fee Es. 20. 

d.s./r.k. _ Application dismissed. 

2. Reg. V. Blenkinsop, (1892) 1 Q B 43= 61 L J 

M 0 45 = 66 L T 187= 40 W R 272=66 J P 

246. 
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Niyogi J. 

T. Bajlu Naidu — Plaintiff — 

Appollanfc, 

V. 

M. E, B, Malak — Defendant — 

Hespondent. 

Second Appeal No, 374 of 1936, Decided 
on 2l3t December 1938, from appellate 
decree of Pirab Addl. Diat, Judge, Nagpur, 
D/- 15th April 1936. 

(a) Second Appeal—Court considering docu- 
menu as pieces of evidence involving no ques¬ 
tion of construction—Inference of fact cannot 
be challenged in second appeal. 

When the Court only considers various docu* 
ments as mere pieces oi evidence involving no 
question of construction, its inference of fact is 
not open to challenge in second appeal \ A I R 
1931 Nag 189, Bel. on, tP 198 C 2] 

(b) Easement — Suit by person for specibc 
performance on basis of agreement of sale of 
certain land in bis favour — This does not pre¬ 
clude him from claiming easement in respect of 
that land. 

It is true that a person who enjoys a right under 
the belief that he is an owner, does not acquire an 
easement. A right of easement is a right which is 
capable of being acquired in respect of other’s land 
and not one’s own i A I B 1915 P C 131, Bel, on, 

[P 199 G 1,2] 

But the mere fact that the person claiming 
easement had previously filed a suit for specific 
performance on the basis of an agreement of sale 
alleged to have been executed in bis favour afiect- 
ing the land in respect of which the right of ease* 
ment is claimed by him does not preclude him 
from claiming the easement, because an assertion 
of a personal tight against the owner does not 
imply* an assertion of a right in the property. It 
is only an equitable right which is remote from 
ownership •, A 1 B 1932 Bom 513, Disting.] A J B 
1926 Mad 728 (F B), Bel. on, [P 199 C 2] 

(c) Easements Act (1882), S. 15 —Long user 
of right of way—Relation between parties not 
indicating that user was attributable to leave 
and license—User is presumed to be as of right. 

It is no doubt incumbent on the person claim¬ 
ing casement to establish that his user was as of 
right but the law presumes that it is as of right, 
that is to say it has a lawful origin, if he proves 
open and notorious user. On proof of the fact of 
enjoyment from time immemorial there must arise 
a presumption of a legal origin for the right claim¬ 
ed, Hence where a person had been exercising his 
right of way for himself, for bis servants and for 
his carts from remote past as appurtenant to his 
shop and relations between the parties were sot 
such as to indicate that the user was attributable 
to leave'or license, it must be presumed that his 
user was as of right: Case laxo referred. 

[P 200 0 1,2] 

^ (d) Easements Act (1882), S. 15 — Person 
by prescription acquiring right of way for him¬ 
self, bis servants and carts — Right of way 
cannot be presumed to include passage for 
sweepers. 
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The presumption of constructive enjoyment cxn 
no more bo made in favour of a person acquiring 
casement by proscription than the presumption of 
coustruotivo i)OBsessiou bo made in favour of a 
trespasser acquiring proscriptive title. If there is 
a grant, it is construed against the grantor but in 
case of prescriptive right, its extent must be mea¬ 
sured and determined by the accustomed user. It 
is on this principle that .a servitude acquired for 
one purposo cannot lawfully bo used for another. 
Hence whore a person has by prescription acquired 
a right of way on other’s land for bimsolf, his 
servants and carts, the right of way cannot be 
presumed to iucludo the passage for sweepers. Nor 
can such a presumption bo based on the circum¬ 
stances that the houses occupied by the parties 
had at one time belonged to a common owner un¬ 
less the way was necessary for enjoying the tene¬ 
ment which was purchased by the person claiming 
easement. Moreover, right of way is not a conti¬ 
nuous and apparent easement. The case therefore 
cannot fall within the termsofS. 13 (f), Easements 
Act. Nor can it be presumed that the way is for 
all purposes on the ground of its being a common 
way because it is only when the land that is used 
for passage is found to belong to both the neigh¬ 
bours that the way might be presumed to be used 
for all purposes : 13 Cal 136 (PC): 24 Bom 188 
and A I B 2920 Bom 233, Bel, on, [P 201 C 1,2; 

P 202 0 1] 

(e) Easement — Easement of necessity ex¬ 
plained. 

An easement of necessity is one without which 
the property retained upon the severance cannot 
be used at all; it is not one which is merely neces¬ 
sary to the reasonable enjoyment of that property: 
(1902) 2 Ch 557, Bel. on, [P 201 C 2] 

(f) Deed — Construction — Discrepancy be¬ 
tween dimensions and boundaries—Area speci¬ 
fied within boundaries will pass. 

In case of a discrepancy between dimensions 
and boundaries the area specified within the 
boundaries will pass, whether it be less or more 
than the quantity specified : 15 C P L B 163, 
Jiel. on. [P 202 C 2] 

(g) Limitation Act (1908), Arts. 120 and 142 
•— Gallery of person’s house encroaching on 
land of other person — Latter bringing suit 
against former for relief under S. 54, Specific 
Relief Act coupled with prayer for possession 
of land beneath gallery — Suit is not governed 
by Art. 120. 

Whether Art. 120 or Art. 142 would come into 
operation depends upon the nature of the relief 
claimed. If a gallery of a person’s house en¬ 
croaches upon another’s land he is unquestionably 
a trespasser in view of the maxim “whosoever has 
the soil, also owns to the heavens above and to the 
centre of the earth.” Hence, where the owner of 
the land on whose land the gallery encroaches 
brings a suit for relief under S. 54, Specific Relief 
Act coupled with claim for possession of land 
beneath the gallery to which the person making 
encroachment has asserted his title, the suit is not 
governed by Art. 120 : 13 Mad 445; 26 All 391; 
AJB 1925 Bom 373] A J R 2P26 Nag 25 and 33 
Gal 303, Disting. (p 202 G 2] 

M. R. Bobde, M. B. Kinkhede and A. D. 
Mande — for Appellant. 

D. T. Mangalmurti and S. R. Mangrul- 
kar — for Respondent. 
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Judgment. — This appeal and Second 
Appeal No. 381 of 1936 arise out of a suit 
filed by the appellant in this appeal, which 
had been dismissed in toto by the original 
Court but was partially decreed in the lower 
Appellate Court. This judgment governs 
the disposal of both the appeals. The par¬ 
ties now own premises which are adjacent 
to each other. At one time, the land com. 
prising them was owned by Mt. Laxmi 
Devi, appellant’s sister. On 11th April 
1908 she sold a portion of the premises to 
the respondent's father, who about the year 
1922 constructed a building which is now 
known as the Sadar Bazar Mahdibagh 
Shop on a part of the site purchased by 
him. Laxmi Devi sold the residue of the 
premises to the appellant under sale deeds, 
dated 24th June 1919, 5th March 1921 and 
22nd October 1927. The appellant’s case 
was that the respondent, while construct¬ 
ing his building in 1922, encroached upon 
Laxmi Devi’s land along the whole length 
of the southern wall varying in breadth 
from li' to 9f' and along the whole length 
of the western wall from li' to 4^', that 
he constructed a wooden gallery projecting 
from the western wall, that he opened some 
windows and ventilators in the ground and 
first floors of his building and constructed 
a bathroom and a lavatory touching the 
southern wall of his building with the night- 
soil aperture opening on the appellant’s land, 
that the respondent was wrongfully using 
the open space lying between the two pre¬ 
mises as passage for his carts and sweeper; 
that he had also further encroached on the 
appellant’s land by constructing pucca drain 
and two chabutras with steps below two 
doors D-1 and D*2 ( marked in the map). 
The suit was hotly contested by the res¬ 
pondent and it was wholly dismissed in the 
trial Court. 

The lower Appellate Court granted a 
decree to the appellant as follows: (a) The 
respondent shall remove the gallery on the 
west; (b) he shall fix the shutters of the 
door above that gallery and the windows 
below that gallery, in such a way that they 
open inside his building and not on the land 
of the appellant; (c) if the respondent fails 
to carry out these directions, the appellant 
will be at liberty to get them carried out 
through Court at the expense of the respon- 
dent: and (d) the respondent is perfectly 
restrained from making, use of the land on 
the south of his building as a way of 
sweeper for cleaning his latrine. The rest of 
the appellant’s claim was dismissed. Both 


A, I.B. 

parties have filed separate appeals. I shall 
first deal with the plaintiff’s appeal. Two 
points are pressed: (l) that the respondent 
encroached towards his southern side by 
building a part of his shop, drain, chabu¬ 
tras etc., (2) that the respondent did not 
acquire right of way for the passage of 
carts over the open space intervening the 
two premises. 

The first point does nob involve any 
question of law. The lower Appellate Court 
compared the extent of the area covered by 
the respondent’s building with the measure¬ 
ments and other description contained in his 
sale deed, dated 11th April 1908 and came 
to the conlcusion that he had encroached 
on 3' I" of land. It however found the en¬ 
croachment to be towards the northern side 
of his building. That sale deed mentions the 
existence of a verandah and steps leading 
up to it on the southern side. The western 
and southern boundaries are described there¬ 
in as being respectively the site and house 
of Laxmi Devi and the Avar (compound) and 
tabelas ( stables ) of Laxmi Devi. Examin¬ 
ing the sale deeds in favour of the appellant 
the lower Appellate Court found that the 
appellant was entitled to 87' north to south 
along the Residency Road, but that he was 
actually in possession of 89' 2", that is, 2' 2" 
in excess of what was transferred to him. 
This conclusion of fact is assailed here on 
the ground that the lower Appellate Court 
misunderstood the various instruments of 
title. It was pointed out in 27 N L R 213^ 
that when the Court only considers various 
documents as mere pieces of evidence in¬ 
volving no question of construction, its 
inference of fact is not open to challenge 
in second appeal. It must be borne in mind 
that the lower Appellate Court's finding is 
concurrent with that of the original Court 
and it receives support from the recitals in 
the appellant’s sale deeds of 1919 and 1927 
(Exs. P-2 and P.3) as to the boundaries of 
premises sold to the appellant. The land 
sold to the appellant was described as being 
bounded inter alia by the Mahdibagh shop, 
and there is absence both in the sale deeds 
and Ex. P.13 of any complaint as to this 
particular encroachment by the respon. 
dent. There are also other considerations 
in support of the lower Appellate Court’s 
finding bub it is unnecessary to go into fur¬ 
ther details as I am not satisfied that the 
finding is vitiated by any error of law or 

1. Sheonarayan v. Dindayal, (1931) 18 A I RNag 
189=134 I C 673 = 27 N L R 213. 
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'that it is otherwise manifestly unreasonable 
or perverse. 

The other point relating to easement no 
doubt raises a question of law. The lower 
Appellate Court’s hnding is that the open 
spaoe lying between the two buildings had 
been used as a passage for the respondent, 
his servants and carts from 1908 onwards 
and that he had acquired a right of way to 
that extent as an easement before the insti. 
tution of the suit in 1933. It is urged for 
the appellant that the user was not proved 
'to have been as an easement and as of 
right. It is necessary here to refer to a liti- 
gation between the parties which com. 
•menced in 1927 and terminated in 1931. 
The respondent filed a suit for specific per¬ 
formance on the basis of an agreement of 
sale alleged to have been executed by Laxmi 
Devi in respondent’s favour on 9th August 
1927 affecting the land in respect of which 
the right of easement is claimed by him. 
It is argued that inasmuch as in that suit 
the respondent asserted his claim as owner 
of the land, he could not be deemed to have 
used it as an easement. Reliance is placed 
on 49 Mad 820,2 50 and A I R 

1935 Cal 282.'* The first case negatives the 
contention, the last one is not in point. In 
the intermediate one, the person who claim¬ 
ed the right of easement claimed also the 
ownership of the land. It is now a well- 
established rule of law since it was enun¬ 
ciated in (1915) A C 599^ that a person 
who enjoys a right under the belief that he 
is an owner, does not acquire an easement. 
A right of easement is a right which is 
capable of being acquired in respect of 
other’s land and not one’s own. But was 
this the case here ? The right which the 
respondent asserted in his suit for specific 
performance was a right in personam 
•against the contracting owner. S. 64, T. P. 
Act, lays down in clear berms that an agree¬ 
ment to sell does not of itself create any 
interest in or charge on the property. It is 
evident that an assertion of a personal 
right against the owner does nob imply an 

2. Bubba 6ao v. Lakhshmana Rao, (1926) 13 

AIR Mad 728 = 96 I 0 968 = 49 Mad 820 
(F B). 

3. Margbabhai v. Motibhai Mithabhai, (1932) 19 

AIR Bom 613=139 I C 571=56 Bom 427= 
84 Bom L R 1016. 

4. Jogesb Chaodra Roy v. Sm. Sachchnanda, 

(1985) 22 A IR Oal 282 = 166 I 0 833 = 60 
CL J 412. 

Attorney.General of Southern Nigeria v. John 
^ Holt & Co. Liverpool. Ltd., (1916) 2 A I R 
P 0 181=(1916) A C 699=84 L J P 0 98=112 
L T 965. 


assertion of a right in the property. The 
one is a right in personam, the other is a' 
right in rem. The very object of the suit of 
the respondent was to acquire title to the 
land to the exclusion of any other olaimanb 
on the basis of the personal right which 
the contract of sale created in his favour. 
It is therefore inaccurate to say that from 
the time he instituted his suit in 1927 he 
had the animus of an owner when he exer- 
cised his right of passage as before. He was 
seeking to acquire title which eventually 
he failed to do. Throughout the course ofj 
the litigation he was only asserting an| 
equitable right which is remote from 
ownership. In 49 Mad 820^ at page 830 it 
was observed that a man is not finallyi 
precluded from claiming the benefit of anj 
easement merely because in the course of 
legal proceedings he made an unfounded 
claim to be owner. Their Lordships fur. 
ther pointed out that the question of onus 
was one of fact. If that is so, it must, in 
the circumstances of the present case, be 
held that the defendant did not claim to be 
owner while he was exercising his right 
of way. The appellant’s contention must 
therefore fail. 

The next question is whether the right 
of passage was enjoyed as of right. Refer- 
ence is made to 16 Bom 592® and 8 C W N 
359.^ In the first mentioned case the per. 
son who claimed to have acquired a right 
of easement claimed it by right of owner¬ 
ship which, in that case, was held to be 
inconsistent with enjoyment as of right as 
an easement. In the present case, the 
defendant never claimed ownership of the 
land as has been shown already and conse- 
quently this case has no application. In the 
other case, the original Court’s finding was 
that there was no proof of the existence of 
any way and that even if there was any, it 
could not be as of right but was permis¬ 
sive. The first Appellate Court failed to 
determine the question whether the user 
was permissive or as of right. It was 
rightly observed that the burden lay on 
the claimant to prove that his user was as 
of right but it was clearly indicated that 
the onus could be discharged by the proof 
of circumstances which would found a pre¬ 
sumption that the user was as of right and 
not permissive, with due regard to the 
habits of the people. The judgment cites 

6. Chunilal Fulchand v. Mangaldas Goverdhan* 

das. (1892) 16 Bom 592. 

7. Shaikh Eboda Buksh v. Shaikh Tajuddiu, 

(1904) SOWN 359. 
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•with approval a passage from an unreported 
judgment: 

The nature and character of the servient land, 
the friendship or relationship between the servient 
and dominant owners and the circumstances 
under which the user had taken place may induce 
the Court to bold that the enjoyment was not “as 
of right” although there is no direct proof that the 
enjoyment was had with the permission of the 
servient owner. 

It is pertinent to notice here that the 
learned Judge who decided the case alluded 
to the rule in England that evidence of 
mere user over a long period was by itself 
sufficient to warrant the inference of the 
user being as of right, but declined to 
apply it to India in view of the differing 
habits of the people. It is true that on the 
point there is a divergence of judicial opi. 
nion in India. This view found favour in 
19 I C 66,® 18 I C 211.® 25 I C 499*® and 
56Gal927;** but, on the other hand, it was 
not endorsed in 45 Mad 633,*^ 45 Bom 
1027,*^ AIR 1925 Lab 344,*^ AIR 1926 
Pat 460*® and A I R 1925 Cal 788.*® In 
the Court of the Judicial Commissioner, 
C. P., it was consistently held that long 
user itself gave rise to a presumption of 
right: A I R 1923 Nag 192.*^ AIR 1925 

Nag 270*® and 16 N L R 76.*® In our High 
Court also this view received assent in 20 
N L J 12.^® As pointed out in this case it 
)is no doubt incumbent on the plaintiff to 
establish that his user was as of right but 
the law presumes that it is as of right, 
that is to say it has a lawful origin, if the 
plaintiff proves open and notorious user. 


8. Bameshur v. Nut Behari, (1913) 19 I 0 66. 

9. Baroda Kant v. Sreenath, U91S) 18 I C 211. 

10. Qanga Sabai v. 8hib Cbaran, (1914) 1 A I B 

All 407=25 I 0 499. 

11. Siti Kanta Pal v. Radha Gobinda Sen, (1929) 

16 A I R Cal 642=119 I 0 293=56 Cal 927= 
33 0 W N 617. 

12. Kuujammal v. Ratbnam Pillay, (1922) 9 AI B 

Mad 6=66 I C 11=46 Mad 633 = 42 M L J 
417. 

13. Bambhai v. Vallabbbai, (1921) 8 A I B Bom 
430=62 I C 65=45 Bom 1027=23 Bom L E 
422. 

14. Ishaqlal v. Pujarilal, (1925) 12 A I B Lab 344 

=86 I C 695=26 P L R 110. 

16. Nazir Hussain v. Aulad Haider, (1926) 13 
A I R Pat 460=96 I C 1010. 

16. Behari Lai v. Ashutosh Banerjee, (1925) 12 

A I R Cal 788=87 I C 19=41 C L J 379. 

17. Sonba v. Dattatraya, (1923) 10 A I B Nag 192 

=71 I 0 831. 

18. Narain v. Ikram, (1925) 12 A I B Nag 270= 

85 I C 81. 

19. Ramchandra Rao v. Venkat Rao, (1920) 7 

AIR. Nag 26=64 I C 986=16 N L R 76. 

20. Natbaram v. Kalu, (1989) 26 A I B Nag 69= 
171 ' 0 121=1 L B (1938) Nag 21=20 N L J 
12 . 


The expression “as of right” was explained 
by James L. J. in (1881) 17 Ch D 535^* 
at p. 584 as meaning “a thing which the 
claimant was entitled to do under some 
right or another. On proof of the fact of 
enjoyment from time immemorial, ther& 
must arise a presumption of a legal origin 
for the right claimed : see 31 Cal 603^^ at 
p. 509. Regard being had to the weight 
of the authorities, the appellant’s conten¬ 
tion must be overruled. There is evidence, 
though meagre, to sustain the findings of 
the Courts below that the defendant wa& 
exercising hia right of way for himself, for 
his servants and for his carts since 1908 as 
appurtenant to his shop. The land on which 
he exercised his right was and is admittedly 
set apart as a passage. The relations 
between the parties were not such as to 
indicate that the defendant’s user was attri. 
butable to leave or license; on the contrary 
the circumstances leave no doubt for the 
inference that it was regarded as a natural 
and lawful mode of the beneheial enjoy, 
ment of his tenement. It must therefore be 
presumed that his user was as of right. For 
the foregoing reasons the plaintiff's appeal 
must fail. 

The first point taken in the defendant’s 
appeal is as regards the defendant’s right 
to let his sweeper use the way for purpose 
of cleaning his latrine. There is ample evi¬ 
dence on the record to sustain the lower 
Appellate Court’s finding that the latrine 
was built in 1922 at the place where it 
stands. The question of law which arises ia 
whether the right of way which the defen. 
dant acquired as an easement comprised 
the right to use it also for conservancy 
purposes. On behalf of the defendant reli¬ 
ance is placed on 7 Cal 665,38 Mad 1412*- 
and 57 Bom 186.^® In these cases the right 
of easement was granted in general terma 
and it was held that the grant of a general 
right of way included the right to admit 
scavengers to clean the latrine. That is & 
matter of mere construction of a grant. In 
the present case the defendant had not 


.fli. warr v. Miles. (1881) 17 Ch D 535 

«« tCT®? ^ j Cb 764=44 L T 487=29 W R 809. 

22. ^ola Nath Nundl v. Midnapore Zemindarv 

Co.,(1904) 31 Cal 503=311 A 76=8 OWN 
425=8 Sar611 (P 0). 

23. Chunder Coomar Mookerji v. Eoylash Obundet- 

Sett, (1881) 7 Cal 665. 

24. Venkiah v. Krishnamoorthy, (1915) 2 A I R 

Mad 795=19 I C 80=38 Mad 141=24 M L J 
552. 


25. Maneklal Harilal v. Maneklal Qordhan, (1932> 

= 141 I 0 686 = 57 Bom 
186=34 Bom L R 1160, 
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acquired any right of easement under his 
sale deed (P.2) from Lasmi Devi; nor does 
he rely on any grant apart from it. He 
claimed the easement on ground of pres, 
oription and he succeeded in proving his 
acquisition of that right so far as he, his 
servants and carts were concerned. His 
user which culminated in his prescriptive 
right had begun in 1908 when the latrine 
was not in existence. In the plan submitted 
by the defendant to the Municipality in 
1922 (P-18) a latrine was shown in the 
extreme north of the west corner, i. e. 
towards the DangerBeld Road. The lower 
Appellate Court declined to believe that 
there was any regular latrine before even 
at the place shown in the plan. It is signi¬ 
ficant that Laxmi Devi protested against 
the construction of the latrine in the place 
where it stands {see Ex. P.13). The way 
could not therefore have been used as a 
sweeper’s passage before 1922. It is clear 
therefore that the user of the land for this 
purpose began in or after 1922 and the 
statutory period of 20 years was inter¬ 
rupted by the institution of this suit in 
1933. The defendant seeks to escape out of 
this difiBculty by saying that the passage 
for sweeper must be presumed to have been 
acquired as being implicit in the general 
right of way. The answer clearly is that he 
did not acquire any general right of way 
but only for particular purposes already 

specified. 

The defendant acquired the servitude by 
prescription, in consequence of his enjoy¬ 
ment and user in a particular manner and 
the requisite length of user would only 
culminate in a right of enjoyment of the 
particular description and no other. The 
presumption of constructive enjoyment can 
no more be made in favour of a person 
acquiring easement by prescription than 
the presumption of constructive posses¬ 
sion be made in favour of a trespasser 
acquiring prescriptive title. If there is a 
grant, it is construed against the grantor 
but in case of prescriptive right, its extent 
must be measured and determined by the 
accustomed user. It is on this principle 
that a servitude acquired for one purpose 
cannot lawfully be used for another: see 
13 Cal 1362® p 1 ^ 2 ^ g 28 (a), Ease¬ 
ments Act, expressly provides that a right 
of way of one kind does not inclnde a right 

26. Jadulal Mulllck v. Qopalchandra Mukerji, 

(1886) 18 Oal 136=18 I A 77=4 Bar 713 

(P 0). 


of way of another kind. In 24 Bom 188^^ 
it was held that a right of way enjoyed for 
agricultural purposes could not be con. 
verted into a way for carrying timber. In 
22 Bom L R 1131“'^ the defendants who 
had established their right of passage for 
persons, cattle and carts were held not 
entitled to use it as a way for sweepers. 
The argument that the right of way ac- 
quired by the defendants should be deemed 
to have been acquired for all purposes con. 
nected with the beneficial enjoyment of his 
house cannot prevail unless it was proved 
that it was used for a variety of purposes in! 
general as was explained in the leadingl 
case in (1838) 4 M & W 245.-" The con¬ 
tention that it being a "formed road” its 
user for a variety of purposes should be 
presumed was negatived in 26 Cal 311^® at 
p. 313. Fry L. J. applied that description 
in (1888) 20 Q B D 225^^ to the land 
vyhich was a formed roadway bounded on 
either side by turf banks and hedges and 
which, although it ran through defendant’s 
land, had been used by plaintiff for many 
years and had been from time to time 
repaired by him. Nor can such a presump¬ 
tion be based on the circumstance that the 
houses occupied by the parties had at on© 
time belonged to a common owner unless 
the way was necessary for enjoying the 
tenement which was purchased by the 
defendant. Such a right arises by implica- 
tion of law and is regarded as an implied 
grant. 


I need not dilate on the well-recognized 
distinction made in this particular species of 
easements: viz. those which are easements 
of necessity and those which are merely ne¬ 
cessary for the reasonable enjoyment of the 
property granted. An easement of necessity, 
is one without which the property retained 
upon the severance cannot be used at all; it is 
not one which is merely necessary to the 
reasonable enjoyment of that property: see 
(l902) 2 Ch 557.^2 That is the principle 

27. Desai Bhaoorai v. Desai Chunilal, (1900) 24 
Bom 188=1 Bom L R 658. 

28. Chiatamani v. Ratanji, (1920) 7 A I R Bom 
233=59 I C 426=22 Bom L R 1131. 

29. Cowling v. Higginson, (1888) 4 M & W 245= 
1 H & H 269=7 L J (N S) Ex 265=51 R R 
655. 

30. Ram Narain v. Kamala Eanta, (1899) 26 Cal 
311. 

31. Thomas v. Owen, (1888) 20 Q B D 226=67 
L J Q B 198=58 L T 162=86 W R 440=52 
JP516. 


32. Union Lighterage Co. v. London Graving 
Dock Co., (1902) 2 Ch 667=71 L J Ch 791= 
87 L T 381=18 T L R 764. 
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underlying S. 13 (a), Easements Act. In the 
present case the latrine ^as not built until 
1922 at the place ■where it stands, that is 
14 years after the defendant’s purchase of 
his house, and it cannot be predicated that 
ha ■was using the way as a passage for his 
sweepers at that time. Moreover, right of 
way is not a continuous and apparent ease- 
ment. The case therefore cannot fall within 
the terms of S. 13 (f), Easements Act. An 
■attempt was made to show that it was a 
way for all purposes for the reason that it 
.was a common way ; but, it cannot succeed 
in view of the fact that the entire land 
belongs to the plaintiff alone. It is only 
jwhen the land that is used for passage is 
found to belong to both the neighbours 
that the way might be presumed to be used 
for all purposes {see Peacock’s Easements, 
p. 511, Edn. 3.) The learned counsel for the 
defendant contended that a part of the land 
belonged to the defendant as it was not 
expressly included in the plaintiff’s sale 
deed, Ex. P.5 dated 22Qd October 1927. 
It must first be remarked that the land 
which was then being actually used as a 
passage was specifically mentioned in that 
sale deed and it must follow that the defen¬ 
dant had no title to this particular piece of 
land. His having filed Civil Suit No. 32 of 
1927=19 of 1928 for specific performance 
[itself refutes the contention. For the fore- 
going reasons, it must be held that the 
defendant did not acquire the right to use 
the way as a passage for his sweepers. 

The next contention relates to the wes¬ 
tern gallery overhanging the plaintiff’s land 
and the shutters of the doors and windows, 
when opened, projecting over the plaintiff’s 
land. In this connexion, it is contended 
that about 3’ width of land behind the 
defendant's shop building, i. e. towards the 
west belonged to the defendant. As I see 
no error of law vitiating the lower Appel¬ 
late Court’s concurrent finding in this 
behalf, I cannot interfere with it. It is true 
that neither of the plaintiff’s sale deeds of 
1919 and 1927 covers some portion of the 
land on the south of the defendant’s shop 
building, but the lower Appellate Court has 
given sound reasons why it should be pre¬ 
sumed to have been transferred to the 
plaintiff. The defendant cannot claim any¬ 
thing more than was actually sold to him. 
The plaintiff purchased by his two sale 
deeds the residue of the land, and it must 
be presumed that Mt. Laxmi Devi, the 
seller, did not intend to reserve any land 
for herself. Moreover, in both the sale 


A. I. R. 

deeds of 1919 and 1927 (P-3 and P.S) she 

described the defendant’s building as form¬ 
ing the boundary of the land sold to the 
plaintiff. In case of a discrepancy between 
dimensions and boundaries, the rule is now 
well-established that the area specified 
within the boundaries will pass whether it 
be less or more than the quantity specified. 
{See 15 C P L R 163.*^) The contention 
must therefore fail. 

It is next urged that the plaintiff's suit 
as affecting the gallery and the shutters is 
barred by time under Art. 120, Limitation 
Act. Whether this Article or Art. 142 
would come into operation depends upon 
the nature of the relief claimed. The learned 
counsel who relies on 13 Mad 445,®* 26 All 
391,®® 49 Bom 586,®® AIR 1926 Nag 26®’ 
and 33 Cal 203®® would be on firmer 
ground had the relief been one for injunc- 
tion simpliciter under S. 54, Specific Relief 
Act, but, in this case, it is coupled with a; 
claim for possession of land and the defen¬ 
dant also asserted his title to the land 
beneath the projections. The cause of action! 
under S. 54, Specific Relief Act. is breach 
of an obligation existing in favour of the 
owner. If the defendant had admitted the 
plaintiff’s title to the land beneath, the 
contention would prevail but his attitude 
has been otherwise. So far as the gallery, 
is concerned, the defendant was unquestion¬ 
ably a trespasser in view of the maxim 
“whosoever has the soil, also owns to thel 
heavens above and to the centre of the| 
earth.” This principle was applied in 29 
Mad 511®® to a case of a cornice overhanging 
neighbour’s land and it was held that the 
projection constituted a trespass. The gal.I 
lery has therefore been rightly ordered to 
be demolished. As regards the projecting 
shutters the trespass is not so pronounced. 
It is but nominal and the land is not of 
any present use to the plaintiff except 
theoretically as a part of the passage left 
between the two buildings. Since however 
the plaintiff is the de jure owner of the 

33. Bbayalal v. Dwarka Prasad, (1902) 15 G P 

L B 163. 

34. Kacakasabai v. Mutbu, (1890) 13 Mad 445. 

35. Waziran v. Babu Lai, (1904) 26 All 391. 

36. Imambhai Eamruddin v. Rahimbhai, (1926) 

12 A I R Bom 373=87 I C 977=49 Bom 586 
=27 Bom L R 503. 

37. Nathu v, Sheosa, (1926) 13 A I R Nag 25=89 

I 0 636. 

38. Tifcuram Mukerji v. Cohen, (1905) 33 Cal 203 

=32 I A 185=2 G L J 403=9 OWN 1703= 
8 Sar 908 (P C). 

39. Rathina Velu v. Kolanda Velu, (1906) 29 Mad 

511=16 M L J 281. 


1W9 Meghaji Jairam V. V. 

land, it is but reasonable that the defen. 
dant should pay for his enjoyment of it. 

I would therefore give him the option 
either to carry out the lower Appellate 
Court’s order or pay Re. 1 per annum as 
rent to the plaintiff. 

•Both the appeals substantially fail and 
are dismissed with costs. The costs of the 
Courts below will be paid as ordered by 
the lower Appellate Court. Counsel’s fee 
Bs. 50 in each appeal. 

D.S./r.k. ApTpeaU dismissed. 
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Stone C. J. and Clarke J. 

Meghaji Jairam Bhate and another — 
Insolvents — Appellants. 

V. 

V. D. Bhake, Receiver and another. 
Creditor — Respondents. 

Miscellaneous Appeal No. 113 of 1936, 
Decided on 22nd September 1938, from 
order of Dist. Judge, Wardha, D/. 4th 
April 1936. 

Provincial Insolvency Act (1920), S. 37— 
Receiver applying for annulment of insolvency 
Court annulling adjudication and ordering 
-eale of property in receiver*s hands for diatri* 
faution of proceeds among creditors—There was 
no vesting order>»Reverter held subject to con¬ 
dition to distribute proceeds among creditors. 

On an application of a receiver for annulment 
of adjudication the Court passed the following 
order : order that adjudication is annulled 

subject to the property in the hands of the receiver 
which will be sold and assets will be distributed 
amongst the scheduled creditors.'* The former in¬ 
solvents applied for the return of their moveable 
iproperty and account books. There was no vesting 
order and no person was appointed under S. 37 : 

Held that the reverter was subject to the con¬ 
dition that the property would be sold and pro¬ 
ceeds would be distributed among the creditors 
and it was all that was necessary '.AIR 1933 
Pat 84 ; AI B 1938 Hag 312 ; A 1 R 1934 Lah 
468 ; AI R 1935 Mad 826 ; AI B 1933 Cal 386 ; 
air 1936 Bang 284 (F B) and AIR 1933 
Rang 223 (F B), Disting. ; A I B 1931 All 71, 
Ref. [P 204 0 2) 

T. J. Kedar and R. G. Rau — 

for Appellants, 

M. Adhikari and M. D. Khandekar — 
for Respondents 1 & respectively. 

Order* —This matter turns upon the 
true construotion of an order made under 
the Provincial Insolvency Act, 8. 37. In 
order to understand the point at issue, 
isome facts are necessary. Meghaji and 
Jamnadas, sons of Jairam Bhate, were 
adjudged insolvent on 3rd October 1931 
«nd Mr. V. D, Bbake was appointed re- 
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ceiver on 27th April 1932. On 30th April 
1932 he filed an application to annul a 
sale. Apparently (the order sheet is not 
olear), on 17th February 1934 the sale was 
annulled and on 28th February 1934, Mr. 
Bhake filed an application for permission 
to sell the property the transfer of which 
was annulled and permission was granted. 
On the same date he also applied to annul 
the adjudication and on 13th March 1934 
the adjudication was annulled. The order 
appears in the order sheet for 13th March 
1934 as 

. . . order that the adjudicatiou is annulled subject 
to the property in tbe hands of the receiver which 
will be sold and assets will be distributed amongst 
the scheduled creditors. 

It will be obvious there is no vesting 
order made and no person appointed under 
S. 37 or at all. The application to annul 
asked that “the property of the insolvents 
be ordered to vest in the receiver as before.” 
The order as published in the Gazette is 
a simple annulment order; it is not made 
contingent or conditional upon anything, 
no appointee is mentioned. On 29bh March 
1934, the former insolvents asked for the 
return of their moveable property and ac¬ 
count books in the hands of the receiver. 
On 26th April 1934, that application was 
disposed of in the following words : 

As the adjudication is annulled subject to the 
creditor (sic) whatever assets have been realized 
and will be (sic) realised will (sic) vest with (sic) 
receiver for the benefit of the creditors. This 
application is not maintainable. 

Subsequently, property was put up for 
sale by tbe receiver and the alienation was 
challenged on a variety of grounds. These 
have now reduced to one, viz : Had the 
receiver power to realize the assets ? It 
should be noted that there is here no such 
question as arose in A I R 1938 Nag 312.^ 
Before the annulment of the adjudication 
the impugned alienation had been set on 
one side. Tbe relevant words in S. 37 are : 

Where an adjudication is annulled .... disposi. 
tions .... and payments duly made .... acts 
therefore done, by the Court or receiver, shall be 
valid; but .... the property .... shall vest in 
such person as the Court may appoint, or, in 
default of any such appointment, shall revert to 
tbe debtor .... on such conditions (if any) as tbe 
Court may, by order in writing, declare. 

In our opinion this is nob a case of an 
appointee. There is no vesting order made 
under Sec. 37. The position is therefore as 
follows : When a person is adjudged insol. 
vent and a receiver appointed the property 
of the insolvent is vested by the Court in 

1. Suleman v. Lazman, (1988) 25 A 1 R Nag 312 
= 177 I C 760. 
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the receiver. This was dona by order of 
date, 27th April 1932 which runs inter alia 
as follows : “From to-day the insolvents’ 
estate vests in him (Bhake). The receiver 
to realize the property . . . The receiver 
did realize the property, set aside an aliena¬ 
tion and so forth. The result was that the 
estate in his hands became X. It is not 
disputed that at the time of annulment (1) 
there was a receiver, (2) the receiver had 
estate X in his hands, (3) X was property 
belonging to the insolvents’ estate vested 
in the receiver, (4) apart from a vesting 
in an appointee under Sec. 37, X would 
have to go back to the insolvents either 
unconditionally or conditionally. Here a 
matter of disagreement arises. It is said 
that the gazetted annulment order is un. 
conditional and therefore the property goes 
back to the insolvents unconditionally. On 
the other hand it is said this was a condi- 
tional order, or in any case there should 
now be a vesting order : 15 Lab 698.^ We 
consider Sec. 37 is clear on the point. The 

property, which is vested in the receiver, 
shall revert to the debtor .... on such conditions 
(if any) as the Court may, by order in writing, 
declare. 

The Court here, by order in writing, has 
declared the following conditions : 

.subject to the property in the hands of 

the receiver which will be sold and assets will be 
distributed amongst the scheduled creditors. 

Though the English is subject to cri- 
ticizm the sense is reasonably plain. The 
Court is annulling an insolvency but is 
providing that there shall be no reverter 
of the property vested in the receiver under 
the receiving order to the debtors but that 
property is to bo sold and the proceeds of 
the sale distributed amongst the creditors. 
Of course if there were a balance left that 
balance would go to the debtors the con- 
dition having been complied with. But it 
is said there is a mass of authority against 
this view. 

In 12 Pat 163^ an order vested the 
property in the receiver but that order was 
passed some six weeks after the order of 
annulment {see at page 169). There was no 
condition attached. It was held that the 
concluding words of Sec. 37 relate to the 
reverter to the quondam insolvent not to 
the vesting in the appointee. It was decided 

2. Ishar Das v. Mt. Fatima Bibi, (1931) 21 A I R 

Lah 468=163 I 0 993=16 Lab 698=36 PLR 

199. 

3. Ohouthmil Bhagirath v. Jokhicam, (1933) 20 

AIR Pat 84=141 I G 836=12 Pat 163=13 

P LT 775. 


that the vesting order could be made after 
the annulment. The point does not arise 
here because here there has been no vest- 
ing order. Here there is a condition attached 
to reverter and that is all that is necessary. 
58 Mad 908‘ at page 924 is concerned with 
the question whether the appointee is.a 
mere custodian or whether the Court can 
give him directions enabling him to realize 
and distribute. We do not want anything 
we said in A I E 1938 Nag 312^ to suggest 
that in our opinion there is no such power. 
We were not there expressing any view on 
that point. We were concerned not with a 
case of realizing property (X in the exam¬ 
ple above put) but a case of adding to X, Y 
(property which at the date of annulment 
was not the debtor’s but a third party’s)— 
an entirely different case. This present 
case is not however concerned with the 
Court’s power to give instructions to an 
appointee. There is no appointee. This is a 
case in which the annulment has heea 
made by an order which makes the rever¬ 
ter conditional. 15 Lah 698,^ is a case of a 
careless order of annulment made appar- 
ently ex parte no person being present. No 
condition was attached, no appointee men¬ 
tioned, no vesting order made. The result 
was that the property reverted to the 
quondam insolvent unless the error could 
be corrected by making a vesting order. It 
was held that such a vesting order could be 
made. It does not touch this case. 60 Cal 
259^ is a case of an ambiguous order of 
annulment. No vesting order was made and 
the only condition imposed was that 

the money to the credit of the insolvent’s estate 
be kept in the bands of the Official Assignee pend* 
ing fucthor order of the Court. 

It was held that the intention was to 
vest the estate in the Official Assignee. It 
does not touch this case. 14 Bang 254® 
decides that where there is an appointee he 
holds on behalf of the debtor, not on behalf 
of the creditors. That is not the present 
case. Nor were we concerned in AI E 1938 
Nag 312^ with the question whether the 
appointee holds the property (X in the 
example given above) forming the estate at 
the time of the annulment order for and 
on behalf of the debtor or otherwise. W© 

4. Veerayya v. Sreenivasa Rao, (1935) 22 A I R 
Mad 826=158 I C 1060=68 Mad 908=69 
M L J 364 (F B). 

5 In re Keshab Lai Dhar, (1933) 20 A I R Cal 
386=144 I G 214=60 Cal 269. 

6. Annamally Ohettiar v. R. K. Bannerjee, (1936) 
23 A I R Rang 284=163 I 0 217=14 Rang 
254 (PB). 
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8M great praotioal difficulties in regarding 
him as in a position analogous to a bailee 
but the point does not here arise. So also 
11 Rang 287^ is concerned with an entirely 
different point, viz. the power to set aside 
an alienation. 53 All 313^ is somewhat 
nearer this case but does not assist the 
appellant. It follows that the appeal fails 
and is dismissed with costs. 

S.G./r.k. Appeal dUmissed. 


7. Jaing Bir Singh v. R. K. Bannerjee, (1933) 20 

AIR Rang 223=146 I 0 320=11 Rang 287 
(F B). 

8. Panna Lai v. Official Receiver. (1931) 18 A I R 
All 71=134 I 0 848=53 All 313=1931 A LJ 
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Grille and Niyogi JJ. 

iff. Ahdul Hussain — Applicant. 

V. 

Mohmad Ebrahim Hiza — 

Opposite Party. 

Civil Revn. No. 340 of 1938, Decided on 
13bh February 1939, from order of Dist. 
Judge, Nagpur. D/. 25th April 1938. 

^Mustalman Wakf Act (1923), Sec. 10— 
Scope and object of Act explained — When 
exiitence of wakf itself is in dispute inquiry 
under S. 10 cannot be held. 

Considering the terms of the enactment and the 
scope and purpose of the Act it is clear that the 
Legislature intended to secure merely a record of 
the extent of income of wakf properties for the pur¬ 
pose of providing some control on the management 
of properties which are admittedly wakf. It could 
not have intended to include in its scope the 
enquiry into the vital question whether the dis¬ 
puted property is wakf property and the person in 
possession of it is a mutwalli, which are questions 
of fundamental character such as could be subject- 
matter of a suit alone. Where therefore the exis¬ 
tence of the wakf itself is in dispute the District 
Judge has no jurisdiction to enquire under S. 10 ; 
Case law referred. [p 207 0 1] 

Nisar All — for Applicant. 

A. V. Wazalwar and S. B. Mangrulkar— 

for Opposite Party. 

Order.—This is an application for revi¬ 
sion against an order of the District Judge, 
Nagpur, passed on 25th April 1938 in Mis¬ 
cellaneous Judicial Case No. 64 of 1937. 
The question is whether the District Judge 
has jurisdiction under Sec. 10, Mussalman 
Wakf Act, 42 of 1923, to enquire into the 
existence of a wakf when that is in contro¬ 
versy. The applicant made an application 
under S. 10, Mussalman Wakf Act, alleging 
that in 1894 a wakf was created by means 
of a registered deed of oertain malik mak. 
bnza fiold Bituaptcd at Mabdibagh^ Nagpur* 


The non-applicant was alleged to bo in pos¬ 
session of the wakf property as mutwalli 
on behalf of the Bohra Shia Dawoodi 
Mahomedan community. According to the 
applicant therefore it was the duty of the 
non-applicant under Secs. 3 and 4, Wakf 
Act, to furnish to the Court a statement of 
particulars in respect of that property and 
to render an account of the income and 
expenditure of the wakf property under S. 5 
of the Act, and as he failed to carry out 
his duty as aforesaid the applicant prayed 
for an imposition of the penalty on him in 
accordance with Sec. 10 of that Act. The 
non-applicant denied the existence of the 
wakf and claimed the property to be his 
personal property. He questioned the power 
of the District Judge to try the issue whe¬ 
ther the property was wakf property and 
whether he was the mutwalli of it. The 
learned District Judge on an elaborate 
survey of the case law came to the conclu¬ 
sion that he bad no jurisdiction and dis- 
missed the application. 


The question came up for consideration 
before several High Courts in India as will 
appear from 52 All 167,^ 57 All 754.^ AIR 
1927 Pat 189,® 7 Luck 601^ and A I R 
1938 Pat 137.® The general trend of opi. 
nion is against the applicant's contention. 
The cases in which the question received 
elaborate treatment are A I R 1927 Pat 
189 and 7 Luck 601.^ Befeween theso two 
cases there is a direct conflict of opinion 
on the question and we have consequently 
to decide which opinion harmonizes with 
the intention of the Act. In A I R 1927 
Pat 189 Kulwant Sahay J. on a considera¬ 
tion of the scope and the terms of the Act 
expressed the view that the Act applied 
only to admitted wakf and not to properties 
which are denied to be wakf properties. In 
7 Luck 601 the question was considered 
by a Full Bench of three Judges. Wazir 
Hasan 0. J. and Raza J. were unanimous 
in holding that Sec. 10 of that Act invests 
the Court with jurisdiction t o try questions 

1. Nasrulla Kban v. Wajid Ali, (1930) 17 A I R 
All 81=118 I C 717=52 All 167=1930 A L J 
233. 


2. Wahid Easan v. Abdul Rahman, (19361 2 Q 
A 1 R All 254=167 I C 1088=67 All 754— 
1935 ALJ 307. 


3. Ali Mohammad v. Collector of Bhaffalnnr 

(1927114 A I R Pat 189=101 I 0 io7-ft 
PLT233. u 

4. Mohammad Baqar v. Mohammad Casim 

(1932) 19 A I R Oudh 210=138 I 0 726-7 
Luck 601=9 0 WN538 (FB). ‘ 

5. Nanhe Shah v. Abdul Hasan, (1938) 25 A I R 

Pat 137=174 I 0 152=19 P L t 617 
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of title summarily if the Court so wishes to 
do. It was however conceded that the Act 
does not lay down any oblisation on the 
Court as to the limits to which it should 
carry on any enquiry and that it was also 
open to the Court to decline to launch on 
an elaborate enquiry if tho allegations of 
parties gave rise to a controversy fit to 
be determined in a regular suit. In their 
Lordships’ opinion the jurisdiction vested 
in the Court was discretionary and in view 
of the facts of that case they took the view 
that the Court could well exercise its dis. 
cretion in making an enquiry. With due 
respect to the opinion of the learned Judges 
we find considerable difficulty in accepting 
it. The decision in the circumstances of 
that case was unexceptionable as the only 
question which arose in that case was whe¬ 
ther or not the will produced in the case 
purported to create a wakf. It involved no 
further enquiry than that of interpreting 
the terms of that document. It cannot 
reasonably be contended that a Court which 
has the power to admit documentary evi- 
depce would be incompetent to construe its 
terms. The question however becomes funda¬ 
mental when a party denies the genuine¬ 
ness of the instrument produced by his 
adversary or asserts that it has no bearing 
on his title to or right to hold possession of 
the disputed property. When such a basic 
question of title is raised, it is obviously 
impossible to prescribe any limits to the 
enquiry. It is ordinarily bound to assume 
the form of a suit. The question is whether 
the framers of the Act ever intended to 
confer such wide powers on the Court. 

The answer to the aforesaid question 
must be found on the proper interpretation 
of the Act itself. The Act seeks to make 
provision for the better management of 
wakf property and for ensuring the keeping 
and publication of proper accounts^ in r^- 
pect of such properties. That being the 
scope and purpose of the Act, the provisions 
which follow must be construed so as to keep 
the effect of the Act within those prescribed 
limits. S. 2 contains the definition of the 
words 'mutwalli’ and wakf among others. 
S. 3 imposes an obligation on every mut- 
walli within six months from the com mence. 
ment of the Act to furnish a statement 
containing certain particulars and requires 
that the statement should be accompanied 
by a copy of the deed or instrument created 
thereby or if no such deed or instrument is 
in existence it should contain full parti¬ 
culars so far as are available of the original 


OHMAD EBRAHIM RiZA 

nature and objects of the wakf. S. 4 provides 
for publication of particulars. S. 5 requires 
the mutwalli to file a statement of accounts 
within a stated period and S. 6 provides 
for their audit. Ss. 7 to 9 deal with some 
ruinor particulars, S. 10 prescribes penalty 
for failure on the part of the mutwalli to 
carry out the duties imposed on him under 
Ss. 3, 4, 5 and 6. It is pertinent to observe 
that the word “enquiry” occurs only in 
Sec. 4 (2) and that too in connexion with 
the elucidation of further particulars or 
documents in order that full information 
may be obtained regarding the original 
nature of the wakf or the condition of 
the wakf property. It is clear that Ss. 3, 4 
and 10 postulate the existence of the wakf 
and on that premise the Act makes provi¬ 
sions authorizing the Court to take steps 
for ensuring the keeping and publication of 
proper accounts and for the better manage¬ 
ment of the wakf property. The trans¬ 
parent intention of the Legislature is to 
provide for effective control and supervi¬ 
sion of properties which are admittedly 
wakf. The power given to the Court is to 
be exercised to enforce the duties and res¬ 
ponsibilities of the mutwalli in respect of 
the wakf property in his possession and it 
must be presumed that the Legislature con¬ 
ferred such jurisdiction on the Court as 
would enable it to attain that object. 

The reference to particulars regarding 
the original nature and object of the wakf 
in S. 3 does not signify conferral of power 
to try an issue as to whether certain person 
is a mutwalli or certain property is wakfi 
These particulars are required to be fur¬ 
nished only in the absence of the instru- 
ment creating the wakf. If the document is 
produced, a question of its interpretation 
may arise and if it is not produced it may 
be open to the Court to enquire into the 
origin and nature of the objects of the wakf 
for the purpose of securing a complete 
information regarding the wakf and that 
would be incidental to the Court’s duty of 
effectively controlling the management of 
the wakf. It is remarkable as pointed out 
by Srivastava, J., in 7 Luck 601* that the 
Act does not contain any provision requir¬ 
ing the Court to enter upon an inquiry as 
to the existence of the wakf, as is clearly 
laid down in S. 5, Charitable and Religious 
Trusts Act, 14 of 1920. The absence of such 
a clear provision on an important issue 
which is bound to arise in cases relating to 
wakf properties negatives the assumption 
that the Legislature intended that the 
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Court should doal tho controversy of 
such a fundamental nature. It is true that 
if it is held that the Court’s jurisdiction is 
esoluded when an alleged mutwalli denies 
his character as a mutwalli it would defeat 
the very object which the Legislature in¬ 
tended to attain by enacting this statute, 
but, on the other hand, it must be remem. 
bered that a person on whom a fine is 
inflicted under Sec. 10 of the Act has no 
remedy to get back his fine in case he suc¬ 
ceeds in getting a declaration in a regular 
suit that the disputed property is not wakf. 
In one case there may be no hardship as 
it is always open to an aggrieved party to 
seek recourse to his remedy in the ordinary 
course but in the other case there is posi¬ 
tive hardship against which the Act has 
provided no redress. The Act does not pro- 
vide for any appeal or revision against 
orders passed under the Act including that 
imposing a fine under S. 10. It is inconceiv¬ 
able that the Legislature would give on the 
one hand wide judicial powers to the extent 
of adjudicating on issues relating to title and 
on the other hand denying the aggrieved 
party the remedy by way of appeal or 
revision. 

Considering the terms of the enactment 
and the scope and purpose of the Act it is 
clear that the Legislature intended to 
secure merely a record of the extent of 
income of wakf properties for the purpose 
of providing some control on the manage, 
ment of properties which are admittedly 
wakf. It could not have intended to include 
in its scope the enquiry into the vital 
questions whether the disputed property is 
wakf property and the person in possession 
of it is a mutwalli, which are questions of 
fundamental character such as could be 
the subject-matter of a suit alone. We are 
therefore of opinion that where the exist¬ 
ence of the wakf itself is in dispute the 
District Judge has no jurisdiction to enquire 
under S. 10, Mussalman Wakf Act. We 
dismiss the application with costa. Counsel's 
fee Bb. 25. 

N.S./r.k. Application dismissed. 
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Niyogi j. 

Kashinath Ganesh Teli and another — 

Appellants. 

v. 

Ganesh Bhola Teli, Transjeree and 
another, Insolvent — Bespondents. 

Miso. Appeal No. 34 of 1937, Decided on 
20th January 1939, 


(a) Provincial Insolvency Act (1920), S. 28 
(6) — Power of secured creditor to realize hie 
security does not authorize him to secure out 
and out sale of equity of redemption from in¬ 
solvent in satisfaction of his own charge decree 
“ Such^ sale during pendency of insolvency 
proceedings is void. 

Tho power of tho sooured creditor to realize his 
security docs uot authorize him to secure ai) out 
and out sale of tho equity of redemptiou in satis, 
factiou of bis own charge decree, because the 
equity of redemptiou after adjudication vests in the 
Court under S. 28 (2) and thereafter the insolvent 
becomes wholly iucompeteut to deal with the pro¬ 
perty. To be able to dispose of inter.-st in the pro¬ 
perty the transferor must have subsisting interest 
in it. When the interest devolves on somebody else 
by operation of Jaw it could uot validly be trans¬ 
ferred by the person after he is divested of it. Since 
by virtue of sub-s. 7 of S. 28, Provincial Insolvency 
Act, the order of adjudication relates back to and 
takes effect from the date of the presentation of the 
petitiou under which it is made, the trausfor made 
by the insolvent during the pendency of the insol¬ 
vency in full satisfaction of charge decree must be 
pronounced to be void and inoperativeiA 7 R 1927 
P C 108, Rel. on ; A I R 1926 Nag 29, ExpL; 
AIR 1921 A11232, held overruled by A I R 192? 
•P C 108. [P 208 C 1, 2; P 209 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 53 

and 54 — Transfer made after presentation of 
creditors* petition on which order of adjudica¬ 
tion is passed is not covered by Ss. 53 and 54. 

Sections 58 and 54 deal with transfer which is 
voidable at the option of the creditors. The trans¬ 
fer which is made after the presentation of the ere- 
ditors’ petition on which an order of adjudication 
was passed, is void ab initio and is not covered by 
S. 63 or S. 54. [P 209 C 1] 

W. B. Puranik, R. K. Rao and M. D. 

Khandekar — for Appellants. 

B. R. Mandlekar and R. N. Padhye_ 

for Respondent 1. 

Order. — This is an appeal under S. 75 
(1), Provincial Insolvency Act, against the 
judgment passed on 15th December 1936 by 
the District Judge, Nagpur, in Misc. Civil 
Appeal No. 34 of 1936. The appellants are 
the creditors of respondent 2 who was 
adjudged insolvent on Ist March 1935 on 
the application made by them under S. 9, 
Provincial Insolvency Act. That applica- 
tion was presented on 27th October 1934. 

Respondent 1 Ganesh claimed to be a 
creditor of Ramchandra on the basis of an 
award dated 29th June 1934. He insti¬ 
tuted proceedings for filing the award and 
a decree to be passed in terms thereof in 
the Court of the third Subordinate Judge, 
Second Class, Nagpur. He obtained a 
decree whereby the defendant was ordered 
to pay to him Rs. 863-2-0 in four instal- 
ments of Rs. 215-12-6 payable on 10th 
November 1934, 10th November 1935, 
10th November 1936 and 10th November 
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1937 with interest at 6 per cent, per 
annum, subject to the condition that in 
default of any two instalments the whole 
amount would become exigible. That debt 
was declared a charge on the defendant s 
two houses which are particularized in the 
decree. On 13th February 1935, Ram- 
ehandra during the pendency of the insol¬ 
vency proceedings sold the two houses to 
respondent 1 Ganesh professedly in full 
satisfaction of the charge decree passed 
against him. That sale deed recites repay¬ 
ment of Rs. 263-2.0 leaving a balance of 
Rs. 600 to liquidate which the two houses 
were sold. The appellants applied on 4th 
May 1935 for annulment of the sale dated 
13th February 1935 under S. 53, Provin- 
oial Insolvency Act. The Court of first 
instance passed an order annulling the sale 
but the lower Appellate Court, having 
taken the view that the power of an 
incumbrancer to realize his security was 
not affected by the adjudication order, 
reversed the original Court's order and dis¬ 
missed the creditors’ application. 

I find it difficult to uphold the lower 
Appellate Court’s order. It took the view 
that S. 28 (6), Provincial Insolvency Act, 
operates to prevent the vesting of the in. 
solvent’s interest in the property in the 
receiver. The learned counsel for the res¬ 
pondents has addressed vigorous argument 
in support of the lower Appellate Court’s 
view and contended that the power of the 
secured creditor to realize his security 
authorized him to secure an out and out 
sale of the equity of redemption in satis, 
faction of his own charge decree. He relied 
on 43 All 555' and A I R 1926 Nag 29.=* It 
was indeed held in the last mentioned case 
that the power to realize security embraces 
the power to effect a private settlement. 
In that case, during the pendency of the 
proceedings in insolvency, the insolvent 
executed a mortgage in favour of a third 
party to pay off the first mortgagee and 
the issue as to the validity of that mort¬ 
gage was raised in a suit filed on the foot of 
that mortgage. Although the learned Judges 
who decided that case took the view set 
forth above they qualified it by the remark 
that neither the receiver nor the Court 
that had appointed the receiver took any 
objection to the mortgage. That means 

1. Sbyam Sarup v. Naod Bain, (1921) 8 A IB 

All 232 = 63 I 0 366=43 All 665=19 A L J 

611. 

2. Batanlal v. Govinda, (1926) 13 A I B Nag 29 

=90 I 0 319. 


that the learned Judges were of opinion 
that the second mortgage executed by the 
insolvent was not valid unless it was con¬ 
sented to by the Insolvency Court or the 
receiver. 

The other case relied on by the learned 
counsel for the respondents overlooks the 
important qualifying observation made in 
43 All 555^ when it followed that case. At 
all events the view enunciated in 43 All 
555^ must now be regarded as overruled by 
the decision of their Lordships of the Privy 
Council in 54 Cal 695.® In that case a suit 
to enforce a mortgage was instituted against 
the insolvent alone without the receiver 
being impleaded in the suit, and on the 
question as to the validity of the decree as 
against the receiver the learned Judges of 
the Calcutta High Court interpreted S. 16 
(5) of the old Act which corresponds to 
S. 28 (6) of the Act of 1920 as entitling a 
secured creditor to deal with the security 
as though there had been no vesting in the 
Court or the receiver. Their Lordships of 
the Privy Council unequivocally disapprov¬ 
ed of that construction and pointed out that 
although the rights of the secured creditor 
over a property are not affected by the 
adjudication order, that does not in the 
least imply that an action against him may 
proceed in the absence of the person to 
whom the equity of redemption has been 
assigned by the operation of law. Their 
Lordships further emphazised the point by 
the observation that the official assignee 
alone is entitled to transact in regard to 
the equity of redemption for the reason 
that he and not the insolvent has the sole 
interest in the subject-matter of the suit. 
Their Lordships took the opportunity to 
point out further that the contrary view 
would encourage collusive arrangements 
between the secured creditor and the insol. 
vent and might involve the sacrifice of 
valuable equities of redemption which ought 
to be made available for the benefit of the 
unsecured creditors. 

The lower Appellate Court obviously 
confused the security with the equity of 
redemption and overlooked the important 
fact that the equity of redemption after 
adjudication vests in the Court under S. 28 
(2) and that thereafter the insolvent be- 
comes wholly incompetent to deal with the 
property. To be able to dispose of interest 
in the property the transferor must have 

3. Eala Chand v. Jaganaath Marwari, (1927) 14 
A I E P 0 108=101 I 0 442=64 I A 190=64 
Cal 696 (P 0). 
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sabsistiDg interest in it. When the interest 
' devolves on somebody else by operation of 
law it oould not validly be transferred by 
the person after he is divested of it. Since 
by virtue of sub-s. 7 of Sec. 28, Provincial 
Insolvency Act, the order of adjudication 
relates back to and takes effect from the 
date of the presentation of the petition 
under which it is made, the transfer made 
by the insolvent during the pendency of 
the insolvency proceedings must be pro. 
nounced to be void and inoperative. The 
lower Appellate Court was indeed right in 
holding that the case was not covered by 
S. 53 or S. 54, Provincial Insolvency Act. 
Those Sections deal with transfer which is 
voidable at the option of the creditors but 
the transfer in the present case, having been 
made after the presentation of the credi. 
tors’ petition on which an order of adjudi. 
cation was passed, was void ab initio as 
pointed out above. The result is that the 
lower Appellate Court's order is set aside 
and that of the original Court restored. 
Counsel’s fees Es. 40. The respondent will 
tpay the appellants’ costs in all the Courts. 

d.s./r.k, Appeal allowed. 
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Niyogi J. 

Tukaram Manbaji Yeole—Plaintiff — 

Appellant. 

V. 

Shrikriihna Ramratan Marwadi and 
another — Defendants —Eespondents. 

Second Appeal No. 16 of 1937, Decided 
•on 9bh December 1938, from appellate 
•decree of 4th Addl. Diet, Judge, Nagpur, 
-D/- 24th September 1936. 

Transfer of Property Act (1882), S. 55 (6) 
(b) — RighU of vendee — Sale of minor’s pro¬ 
perty by guardian — Purchaser has charge on 
minors’ property for earnest money paid to 
guardian who contracU to sell portion of it to 
remove pressure on minor’s estate from credi- 
'tors. 

VV^ete a guardian In order to remove pressure 
on the estate of the minors who were badgered by 
their creditors for debts binding on their estates 
agrees to sell a portion of their property and re¬ 
ceives earnest money, the sale contemplated by 
each agreement is of a nature that is binding on 
the minors; and If the guardian declines to fulfil 
the agreement the purchaser is entitled to a charge 
on the property affected by the contract of sale in 
hto favour to the extent of the minor’s interest 
therein for the amount of any purchase money 
properly paid by him In anticipation of the agree* 
implemented by a regular conveyance. 
All that the Court has to see is whether or not the 
1989 N/27 Sc, 28 


salt) of the property was dictated by legal iiocossity 
or by ooDsiderations of benefit to the minors. 

[P 210 Cl] 

M. N. Gadgil — for Appellant. 

V. E. Dhoke —for Respondents, 

Judgment. — This is a plaintiff's appeal 
from a reversing judgment of the Fourth 
Additional District Judge, Nagpur, deliver¬ 
ed on 24th September 1936 in Civil Appeal 
No. 38-B of 1935. The facts are that on 
18th March 1934, defendant 1, Mt. Radha- 
bai, acting as guardian of her sons, defen¬ 
dants 2 and 3, Shrikisan and Sitaram, 
entered into an agreement to sell their 
fields specified in the plaint for Rs. 8750 
out of which she received Rs. 500 in cash 
and the balance was to be received in the 
shape of an undertaking by the purchaser 
to satisfy the seller’s debts due to other 
creditors. The defendants having failed to 
implement the agreement, the purchaser 
filed a suit out of which this appeal arises 
to recover Rs. 500 which he had paid as 
earnest money. He specifically alleged in 
the plaint that the transaction was for the 
benefit of the minors. The defendants did 
not expressly deny that it was beneficial to 
them and on the contrary through the oral 
statement made by their pleader admitted 
that at the time of the contract itself the 
purchaser had undertaken to pay Rupees 
8250 in this way : Es, 3000 to Bhikulal 
Nabira of Katol, Rs. 2400 to Govindrao 
Joshi of Paradsinga and Rs. 2850 to Asa. 
ram Mathuradas of Wadona. It is perti. 
nent to notice that the defendants after 
having broken off the agreement with the 
plaintiff sold off their fields by two sale- 
deeds to satisfy the debts of their creditors. 
Both the Courts below have found that 
the minors had received benefit, but while 
the original Court decreed the plaintiff’s 
claim, the lower Appellate Court dismissed 
the suit on the ground that unless it was 
charged on the property of the minors as 
laid down in 13 N L R 109^ that money 
was not liable to be paid out of the minors’ 
estate. 

I have no doubt that the lower Appel, 
late Court’s view is erroneous. All that the 
Court has to see in such a case as this is 
whether or not the sale of the property 
was dictated by legal necessity or by consi¬ 
derations of benefit to the minors. In the 
present case there is overwhelming evi¬ 
dence to show that the minors were bad. 
gered by their creditors. They did not plead 

1, Jhitlbai v. Tejmal, (1916) 3 A I R Nag 11=41 
I 0 36=13 N L R 109. 
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that the old debts were such as were not 
binding on them under their personal law. 
It was natural for the guardian to remove 
the pressure of the minors’ estate, to have 
sold a part of their property. It must there¬ 
fore be held that the sale which was con¬ 
templated in the agreement for sale under 
consideration was of a nature that was 
binding on the minora. 

The only question that remains for con¬ 
sideration is whether the lower Appellate 
Court’s view that unless the minors’ estate 
was specifically charged it could not be 
liable is correct. That principle was no 
doubt enunciated in 13 N L R 109,^ but 
in 24 N L R 54® it was explained by 
Prideaux A. J. C.. who observed that the 
minor’s estate would be liable for the obli¬ 
gation incurred by the guardian under the 
personal law to which he is subject. The 
proposition is now well-settled that the 
minor’s estate is liable for a debt which is 
binding on him under his personal law, 
although the debt may not have been ex. 
pressly charged on the estate. Mere omis¬ 
sion to create a charge on the minor’s 
estate is not by itself material, but in the 
present case even that consideration does 
not arise. The guardian mother went much 
further than merely creating a charge. She 
entered into an agreement to sell the pro. 
perty and received Rupees 500 as earnest 
money. Under S. 55 (6) (b), T. P. Act, the 
purchaser is entitled to a charge on the 
property affected by the contract of sale in 
his favour to the extent of the seller’s 
interest in the property for the amount of 
any purchase money properly paid by him 
in anticipation of the agreement being 
implemented by a regular conveyance. In 
13 N L R 19® Mittra A. J. 0. hold that a 
charge which is created under S. 55 (6) (b), 
T. P. Act, has the same force as if it had 
been created by act of the parties. There 
can be no escape from the position that the 
property is subject to a charge. If so, it is 
immaterial whether that charge happens to 
be created by act of parties or arises by 
operation of law. 

Inasmuch as the sale was of a nature 
binding on the minors and the property 
comprised in the sale became charged with 
the purchase money it is evident that the 
purchaser is entitled to recover his money 
out of the minor’s estate. The lower Appel- 

2. Laloband v. Narbar, (1926) 13 A I B Nag 81 
=89 I 0 896=24 N L R 64, 

8. Mt. Kesar v. Ht. Muana, (1916) 3 A I B Nag 
78=89 I 0 60=13 N L R 19. 


late Court’s decree is set aside and the decree^ 
of the Court of first instance restored. Th& 
appeal succeeds with costs of this Court- 
and the lower Appellate Court. Costs of th& 
first Court will be paid as ordered by that 
Court. Counsel’s fees Bs. 30. 

S.G./r.K. Appeal allowed, 
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NiTOGI J. 

Shobhalal Shyamlal Eurmi — 

Plaintiff — Appellant- 

V. 

Sidhelal Salkelal Bania — 

Defendant — Respondent. 

Second Appeal No. 563 of 1936, Decided 
on 31st January 1939, from appellate decree- 
of Addl. Dist. Judge, Damoh, D/- 31st 
October 1936. 

(a) Second Appeal —* Court has only to tee 
whether evidence is admissible and proper for 
consideration. 

In second appeal the Court is not concerned 
with the weight that is to be attached to the evi¬ 
dence but whether the evidence is admissible and 
proper for consideration. tP 211 0 2} 

(b) Transfer of Properly Act (1882). S. 55 
(4) (b)—Unpaid vendor's charge — Difference 
between English law and Indian law explained. 

The equity which arises in favour of the vendor 
who has not received his purchase money is no 
doubt recognized in English law which gives him 
a lien, that is a right to enforce payment out of 
Interest he has transferred and this lien continues 
even after he has parted with the legal estate. Tho 
reason is that as soon as the contract of sale is 
made the seller is deemed to part with the equit' 
able estate, but in India contract of sale does not 
of itself create interest in or charge on such pro¬ 
perty. In India the vendor is no doubt entitled to 
a charge for unpaid purchase money but that is a 
right which comes into existence not at the date 
of the contract for .sale but on the completion of 
the conveyance. This charge is created by the sta¬ 
tute. Thus while in England the vendor’s lien is a 
creature of equity and is capable of being moulded 
to suit the circumstances of each case the statu¬ 
tory charge is rigorous and inflexible : 31 Cal 67 
(P C), Rel, on, [P 212 0 1] 

^ (c) Transfer of Property Act (1882), S. 55 
(4) (b)—Title passing to vendee — Suit by ven¬ 
dee for possession — Court though cannot pass 
conditional decree it is open to it, while decree¬ 
ing possession, to incorporate in decree statu¬ 
tory charge under S. 55 (4) (b) — Vendor can 
enforce that charge by execution of decree and 
need not have recourse to separate suit. 

Where title in the property has passed to vendee 
notwithstanding the non-payment of part of pur¬ 
chase money and vendee brings a suit for possession, 
although it is not competent to the Oourt to pass 
a decree for possession conditional on the vendee 
paying the balance of the purchase money, it is 
open to the Court, while decreeing possession to 
the vendee to incorporate in the decree the statu¬ 
tory charge under S. 56 (4) (b) in favour of the 
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Yendoi for the unpaid purchase money. There is 


no reason why the unpaid vendor should be driven 
to a separate suit to recover his unpaid purchase 
money. When he has a charge on the property 
which he is called upon to deliver to the purchaser 
that charge continues to operate upon the property 
even when the possession of it passes to the ven¬ 
dee. It would therefore obviously be the proper 
course to avoid multiplicity of litigation, to de¬ 
clare in the decree granting possession to the ven* 
dee that it is subject to the charge of the vendor 
to the extent of the purchase money that remains 
to be paid. If the decree incorporates this charge 
it would be open to the vendor to enforce it by 
seeking execution of that decree : A I R 1932 Bom 
247, Foil. [P 212 0 2 ; P 213 0 1] 

D. N. Ghoudhary — for Appellant. 

J. R. Mudholkar — for Respondent. 

Jadgment.—This ia a plaintift s appeal 
from a varying judgment of the Additional 
Distriot Judge, Damoh, delivered on 3rd 
October 1936 in Civil Appeal No. 20. A of 
1936. The respondent, Sidhelal, executed 
a sale deed on 7th October 1932 affecting 
8 pies share of mouza Tigra Fatehpur, tah- 
sil Hatta, in favour of the appellant. The 
consideration as recited in the sale deed 
■was Rs. 400 and the vendee undertook to 
satisfy certain taccavi loans which were 
charged in the property amounting to 
Rs. 639.12.6. The conveyance was duly 
executed and registered but there arose some 
hitch during the mutation proceedings and 
the vendor declined to deliver possession 
with the result that the appellant insti. 
tuted the suit out of which this appeal 
arises for a declaration of his ownership 
and for possession of the property. The 
defendant raised various contentions out of 
which the one that is material for the dis- 
posal of this appeal is that he did not 
receive the consideration which was stated 
to be Rs. 800 out of which Rs. 160-3.6 were 
intended to be paid in cash and the balance 
of Rs. 639-12.6 was to be paid as stated 
above. The lower Appellate Court found 
that the real consideration was Rs. 800 
and that the vendee, namely the plaintiff, 
did not pay Rs. 160-3-6. It however held 
that the title to the property had passed 
to the vendee and decreed that the pro- 
perty should be delivered to him subject 
however to his depositing Rs. 160-3-6 into 
Court for payment to the vendor, the defen¬ 
dant. This appeal is directed mainly against 
the form of the decree as passed by the 
lower Appellate Court. 

It is contended in the first instance that 
the lower Appellate Court’s finding that 
^e real consideration of the sale was Rs. 
800 was at variance with the pleadings and 


the evidence in the case. I cannot assent to 
this contention in view of the fact that tho 
defendant in his written statement dated 
7th August 1935 clearly averred that as a 
result of an award by the arbitrators the 
plaintiff was to pay to the defendant 
Rs. 160-3-6 in cash and he was further to 
undertake the liability to pay taccavi loans 
of Rs. 639.12-6. He further expressly denied 
receipt of Rs. 160-3-6. The plaintiff pleaded 
that the consideration was only Rs. 400 
but he did not affirm that he had paid this 
amount to the veudor, but contended that 
the failure to pay the purchase money did 
not prevent transfer of title to the vendee 
and that the appropriate course for the 
defendant was to file a separate suit to 
recover the purchase money if not paid. It 
is true that the evidence regarding tho 
arbitration is not clear or complete but to 
the extent that there is evidence bearing 
on the issue it fully sustains the lower 
Appellate Court’s finding. In second appeal 
I am not concerned with the weight that 
is to be attached to the evidence but whe¬ 
ther the evidence is admissible and proper 
for consideration. It is not shown that the 
facts and circumstances considered by the 
lower Appellate Court were not relevant 
and proper for consideration. I therefore 
see no reason to dissent from the lower 
Appellate Court’s finding that the real con¬ 
sideration was Rs. 800 out of which the 
vendee agreed to pay Rs. 160-sS in cash 
and bear the burden of the taccavi loan 
amounting to Rs. 639.12.6. 

Since the vendee failed to pay the con¬ 
sideration which he agreed to pay in cash 
the question which arises is whether he is 
entitled to possession of the property with¬ 
out having to pay the part of the purchase 
money which he stipulated to pay in cash 
as a condition precedent to his obtaining 
possession of the property. In such a case 
as the present the points which require to 
be considered are : (1) whether the parties 
intended that the title should not pass to 
tho vendee unless the vendor received the 
consideration and (2) if it is found that 
there was no such intention and that the 
title passed to the vendee notwithstanding 
the non-payment of the purchase money 
whether the vendee is entitled to uncondi. 
tional possession of the property purchased 
by him and the remedy of the vendor for 
recovering his purchase money lies in a 
separate suit. As to the first point, the res¬ 
pondent indeed contends in support of the 

lower Appellate Court’s decree that the title 
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did nob pass to the vendee. In the absence 
of any pleading to that effect I cannot 
listen to any such contention. It is also 
negatived by the plain recitals of the sale 
deed. I must therefore hold that the title 
in the property passed bo the vendee not¬ 
withstanding non-payment of the part of 
the price as agreed. 

As to the next question, it was held in 
30 All 125^ that although the non-payment 
pf the purchase money does not prevent 
the passing of the ownership of the pur¬ 
chased property from the vendor to the 
purchaser and the purchaser is entitled to 
possession, it is open to the Court to subject 
the decree to restrictions and conditions 
appropriate to the circumstances of the 
case. On that view the learned Judges 
ordered the purchaser in that case to pay 
to the seller the amount of the purchase 
money as a condition precedent to the deli¬ 
very of possession to him. This case was 
followed in 6 N L R 98^ in a case of sale 
^o which the Transfer of Property Act 
1882 was not applicable. The case in 30 All 
i25^ was not followed in 34 Mad 543^ and 
for good reasons. The equity which arises 
Ui favour of the vendor who has not 
received his purchase money is no doubt 
recognized in English law which gives him 
a lien, that is a right to enforce payment 
out of the interest he has transferred and 
this lien continues even after he has parted 
with the ISgal estate. The reason is that as 
soon as the contract of sale is made the 
seller is deemed to part with the equitable 
estate, but in India contract of sS-le does 
not of itself create interest in or charge on 
such property: see Sec. 54, T. F. Act. In 
India the vendor is no doubt entitled to a 
charge for unpaid purchase money but that 
is a right which comes into existence not 
at the date of the contract for sale but on 
the completion of the conveyance. This 
charge is created by the statute. 

Thus while in England the vendor's 
lien is a creature of equity and is capable 
of being moulded to suit the circumstances 
of each case the statutory charge is rigorous 
and indexible. The distinction was pointed 
out by their Lordships of the Privy Conn- 
oil in 31 Cal 57* at page 72, where they 

1. Baijnafcli Singh v. PaUu, (1908) 30 All 125 = 

1908 AWN 38=6 A L J 96. 

2. Balkclshna v. Shripafcsingh, (1910) 6 N L B 96 

=7 10 641. 

8. Velayutba Ohetty v. Govindasawml, (1911) 34 
Mad 643=8 10 864. 

4. Webb V, Macpherson, (1904) 31 Oal 67=30 I A 
238=v. OWN 41:=8 Sat 554 (P 0). 


observed that the charge which the vendor 
obtains under the Transfer of Property Act 
is different in its origin and nature from 
the vendor’s lien given by the Courts of 
equity to an unpaid vendor. The law in 
India does not recognize the distinction 
between legal and equitable property in 
the sense in which that was understood 
when the equity was administered by the 
Court of Chancery in England and the 
Transfer of Property Act gives a statutory 
charge upon the estate to an unpaid vendor 
unless it be excluded by contract. In 34 
Mad 543® it was held that the only remedy 
which the unpaid vendor in India could 
avail himself of is to counterclaim for the 
enforcement of his charge. As there is 
no equitable lien recognized in India and 
though it is recognized in England it is 
held to be non-possessory, their Lordships 
of the Madras High Court held that the 
defendant was bound to deliver possession 
unconditionally and he was relegated to a 
separate suit to recover his purchase money. 
That case was followed in 42 Mad 203® and 
43 Mad 712.® In 56 Bom 556^ it was held 
that although in a suit for possession by 
the vendee of immovable property it is not 
competent to the Court to pass a decree 
for possession conditional on the vendee 
paying the balance of the purchase money, 
it is open to the Court, while decreeing 
possession to the vendee to incorporate 
in the decree the statutory charge under 
S. 65 (4) (b), T. P. Act, in favour of the 
vendor for the unpaid purchase money. 

It is true that the unpaid vendor in 
India is only entitled to a statutory charge! 
provided for under S. 65 (4) (b), T. P. Act, 
and that the vendee under S. 55 (1) (f) 
is entitled to possession, but there is no 
reason why the unpaid vendor should be 
driven to a separate suit to recover his 
unpaid purchase money. When he has a 
charge on the property which he is called 
upon to deliver to the purchaser, that 
charge continues to operate upon the pro. 
perty even when the possession of it passes 
to the vendee. It would therefore obviously 
be the proper course, to avoid multiplicity 
of litigation, to declare in the decree grant- 
ing possession to the vendee that it is sub- 


Ramasami Maonadi. 
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jeot to the charge of the vendor to the 
extent of the purchase money that remains 
to be paid. If the decree incorporates this 
charge it would be open to the vendor to 
enforce it by seeking execution of that 
decree. I have therefore no hesitation in 
following the course adopted in the Bom¬ 
bay oase^ declaring in the decree that the 
property is subject to the charge in favour 
of the vendor and that he is entitled to 
enforce it in execution of the decree against 
the appellant. 

The lower Appellate Court’s decree will 
now be modified in the form described above. 
As the appeal virtually‘fails the appellant 
will pay the respondent's costs of this 
appeal. Costs of the lower Courts will be 
paid as ordered by the lower Appellate 
Court. 

d.s./r.k. Decree modified. 
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Stone C. J. and Vivian Bose J. 

Manaklal Bhimraj Makesri — 

Plaintiff — Appellant. 

V. 

Mt. Phulabai, widow of Bhimraj 
Mahesri, and another — Defendants 

— Respondents. 

Misc. Appeals Nos. 165 and 171 of 1937, 
Decided on 16th March 1939, from order 
of Dist. Judge, Chindwara, D/- 8th April 

1937. 

(a) Civil P. C. (1908). O. 17, R. 2 and O. 9. 
R. 8--Order under O. 17, R. 2 read with O. 9, 
R. 8 U not appealable. 

IfanorderiamadeunderO. 17, R. 2 read in with 
O. 9, R. 8, then it is as though it were an order 
Under 0. 9, R. 8 and is not appealable at all. 

[P 218 C 2] 

(b) Civil P. C. (1908). O. 9, R. 8 and O. 17, 
R. 2—Case reaching stage after issue stage has 
in part been passed'—Court is not compelled to 
exercise its powers under O. 9, R. 8 but can, 
in doubtful case, make order under O. 17, 
Rule 2. 

Courts should not lightly dispose of litigation 
without going into the merits. It is also equally 
plain that Courts are bound in certain circum- 
stahoes to dismiss cases for default. One case is 
that indicated in O. 9, R. 8. It is true that when 
a case reaches the stage after the issue stage has 
is part been passed, the Court is not compelled to 
exercise its powers under O. 9, R. 8 but is given 
power to make another order under O. 17, R. 2, 
and in any doubtful case the Court should so act, 

[P 214 C 1] 

M. B. Kinkbede, D. W. Kathalay and 
A. R. Kulkarni — for Appellant. 

M. R, Bobde and R. N. Padhye — 

for Respondents. 

Older, — This order governs MisceU 
laneons Appeals No. 165 of 1937 and 


No. 171 of 1937. The first of these appeals 
is from an order dismissing a suit. The 
nature of the order we shall examine later. 
The second of these appeals is from an 
order passed on an application to restore 
the suit. A preliminary objection is taken 
to the maintainability of the first of these 
appeals on the ground that the order in 
question was either under O. 17, Rule 3, or 
under O. 17, Rule 2 read in with 0. 9, 
R. 8. If the first of the two, then clearly 
the order amounts to a decree which is 
appealable and indeed an appeal has been 
admitted and is pending but is not now 
before us. If the order was made under 
O. 17, R. 2 read in with O. 9, R. 8, then it 
is as though it. were an order under 0. 9, 
R. 8 and it is not appealable at all. In our 
opinion, the order in question was passed 
under the authority conferred by 0. 17» 
R. 2 read in with O. 9, R. 8, and accord, 
ingly no appeal lies. The objection is 
upheld. But although that be so the second 
miscellaneous appeal does lie and raises 
the merits of the case sufficiently. 

It is next urged that Miscellaneous 
Appeal No. 171 of 1937 cannot be enterr 
tained because the application on which 
the order was made was untenable. This i? 
founded on the argument that the lower 
Court in passing its first order was operat*. 
ing under O. 17, R. 3. If that were so, the 
proceedings ended with a decree dismissing 
the suit and there could thereafter be no 
question of applying under 0. 9. R. 9 for 
restoration. As we have already observed 
the Court operated under 0. 17, R. 2 rea^ 
in with 0. 9, R. 8. There is therefore no 
substance in. this objection. That leaved 
the question whether on an application 
being made under O. 9, R, 9 read in witb 
O. 17, R, 2, the Court should have res^j 
tored the suit. The Rule provides that a 

plaintiff so situate I 

may apply for an order to set tbe dismissal asidoj 
and if be satisfies the Court that there was suffif 
cient cause for his non-appearance when the suit 
was called on for bearing, the Court shall make 
an order setting aside tbe dismissal upon sucll 
terms as to costs or otherwise as it thinks fit. 

The learned Judge came to tbe conclu¬ 
sion that no BufiicieDt cause had been 
shown. The ground that was taken before 
him is the same as the ground that has 
been taken before us. The application was 
supported by an aflSdavit to the following 
effect : 

That the plaintiS about a fortnight prior to the 
date fixed for evidence in the above case got an 
attack of typhoid and continued to be confined to 
bed opto 4tb March 1937. That on account of the 
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aforesaid illnesa plaintiff could not attend the 
Court on 4th March I9i7 and was unable to in¬ 
struct his counsel to examine his witnesses. 

There is also a doctor’s certificate put in 

to the following effect : 

I hereby certify that I have examined Maneklal, 
eon of Bbimraj, at village Karmadi, who is in 
extremely debilitated condition as a result of con¬ 
tinued type of fever for 14 days (probably para¬ 
typhoid fever). He is not in a position to attend 
Court at least for a fortnight. 

This is a claim which has been launched 
by the plaintiff in forma pauperis. It is a 
claim for a very substantial amount, ap. 
proximately a lakh of rupees. It is a claim 
that is apparently founded upon the plain¬ 
tiff's right springing out of adoption and 
the first question for determination was as 
to the factum of adoption.. We gather this 
from the order sheets and the nature of 
the preliminary issue that was settled as 
long ago as 30th November 1936. That 
question of fact was going to be the subject 
of keen contest. The plaintiff alone named 
no fewer than 70 witnesses. The Court, 
seeing that it was likely to be a lengthy 
case, set aside a whole week, 4, 6, 6, 8, 9 
and 10th March, for the bearing of these 
witnesses. On the very day that the first 
set of witnesses—and each day had its ap. 
propriate witnesses allocated to it were to be 
examined—counsel appeared for the plain, 
tiff and asked for an adjournment, and on 
that being refused, said he had no instruc¬ 
tions whereupon the case was dismissed. 

It may be laid down as a certain propo- 
sition which hardly admits of exceptions 
that Courts should not lightly dispose of 
litigation without going into the merits. It 
is also equally plain that Courts are bound 
in certain circumstances to dismiss cases 
for default. One case is that indicated in 
O. 9, Buie 8. It is true that when a case 
reaches the stage that this had (that is to 
say, after the issue stage has in part been 
passed) the Court is not compelled to exer. 
oise its powers under O. 9, Rule 8, but is 
given power to make another order under 
O. 17, B. 2, and in any doubtful case the 
Court should so act. 

It is however a matter for comment that 
for some years past in this Province the 
provisions of O. 17, Buie 1 were almost 
universally departed from. Those provi¬ 
sions, in our opinion, are extremely salu¬ 
tary. They make for justice, avoid coaching 
of witnesses, prevent to some extent per- 
jury. Those provisions require that a case, 
once the witness stage is reached, shall be 
tried from day to day until it is concluded. 


If obeyed, long periods do not elapse be¬ 
tween the giving of evidence by one side 
and the giving of evidence by the other or 
the giving of evidence by one witness and 
the giving of evidence by another. The 
strictest instructions have been given to all 
the Judges in this Province to see that that 
rule is complied with. Inspections are made 
to see whether those orders are being 
obeyed and Judges have their confidential 
files marked if it is found that they are not 
obeying those instructions. It is a little 
hard on Judges to require them to comply 
with a rule of that nature, and then when 
they set aside a suitable period (as this 
learned Judge did) for the disposal of a 
lengthy witness case for day to day trial, 
to excuse a litigant whose conduct has re¬ 
sulted in the time thus set apart being 
wasted. In this case the learned Judge 
took occasion to inspect the Courts over 
which he has administrative control. Some 
Judges would not be in a position to so 
spend their time. Fixing other cases would 
be quite impracticable bearing in mind 
the circumstances appertaining in this 
Province. 

These considerations, powerful as they 
are, should not however be allowed to 
destroy a meritorious case where the bona 
fides are not in doubt and where a suffi. 
cient cause for the failure exists. But here 
there is no doubt that bona fides are com- 
pletely lacking. It is said that the plaintiff 
could not instruct bis lawyer because he 
(the plaintiff) was ill. It is within the ex. 
perience of every one who has been a 
lawyer that instructions to lawyers are 
given long before a case is called on in 
Court, certainly in a case of this type in¬ 
volving the calling alone by one side of 
70 witnesses. Here the critical date was 
4th March 1937. The application for leave 
to sue as a pauper, which embodies the 
plaint, was filed on 9bh November 1935. 
That plaint which is drafted by a pleader 
could clearly not have been drafted by him 
unless he received instructions. A prelimi- 
nary issue was settled on 30th November 
1936 after counsel had made statements in 
Court. Time for filing lists of witnesses was 
given on 23rd December 1936. On 2nd 
January 1937 the plaintiff gave a list of 70 
witnesses and those witnesses were allooa. 
ted their various days. It is, in our opinion, 
obvious that no counsel could array all his 
witnesses like that putting this man in the 
first day, that man in the second day and 
so on unless he had instiuotions as to what 
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ihey would say or bhe sorb of evidenoe they 
were going to give on the subject they were 
•going to speak about. The question that 
was going to be spoken to by these wit. 
nesses was the faotucn of adoption. The 
date of that event was so far back into 
the past that the plaintiff who is now 20 
was then 4. It is manifest that a child of 
■4 or a man of 20 speaking with the know- 
ledge of a child of 4 with the defects of 
memory stretching over 16 years to over¬ 
come, would not be in a position to give 
anybody instructions as to the details of 
4he events that occurred at that date. On 
the other hand the plaintiff’s father who 
would be a prominent participant in the 
adoption ceremonies would be more likely 
to be acquainted with what on that date 
•occurred. The plaintiff’s father was in the 
Court on 4th March 1937. The learned 
Jndge suggested to counsel who appeared 
and asked for an adjournment that he 
might take instructions from the father if 
he, the counsel, was not sufficiently ac- 
quainted with the ease to be able to call 
witnesses. After consultation the counsel 
found the father unable to give him any 
instructions. Their Lordships of the Privy 
Council observe in 24 N L R 182' at page 
185 : 

Thdir Lordahips cannot agree with the course 
taken by the Appellate Court. Aa {ound by it, 
there waa no “good cause abown” before the lower 
Court, and without each “good cause shown” it 
was therefore bound to pass the judgment it did. 
The Appellate Court do not say that any such 
'*good cause” was shown even before them, and it 
is diffioult to understand, therefore, under what 
powers they claimed to overrule the lower Court. 

We should be opening ourselves to simi¬ 
lar criticizm if we in this case overruled an 
experienced Judge when be concludes that 
no good cause waa shown for the non. 
appearance. Not only was it not shown to 
him, but it has not been shown to us. 
What has been shown to us is (accepting 
the medical certihoate and the affidavit) 
that the plaintiff was too ill to attend the 
Court on that day. We have not been 
ehown that be was unable to instruct any- 
body to appear for him on that date. Un. 
less the work of Courts is to be reduced to 
chaos, or alternatively, unless the provi- 
■flioDS of 0.17, R. 1, are to be given the go-by, 
«ome stop must be put to practices such 
^ these—practices which as a rule have 
4tB their motive the unfair conduct of liti- 

1. Motilal T. Ujiar Siugh, (1936) 16 A I B P 0 
. 187^109 10 467s66 1 A 307=65 Gal 831= 

34 N L B 163 (F 0). 
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gation. Whether that is so hero or not we 
are not called upon to decide. All that we 
have to decide is whether the learned Judge 
was justified in concluding that sufficient 
cause had not been shown. In our opinion, 
the learned Judge was quite right in con¬ 
cluding on the evidence before him and the 
materials on the record that no sufficient 
cause for non-appearance was shown. The 
result is that the appeal fails and is dis- 
missed. 

The learned District Judge has, we think, 
perhaps exceeded what was called for in the 
matter of costs. But in view of the offer of 
the defendants-respondents to forgo their 
entire costs of appeal we let that order as to 
costs stand as being more beoeficial to the 
plaintiff than half costs in both the Courts 
which we would otherwise have to award 
to the defendants. 

D.s/.R.K, Appeal dismissed. 
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Stone C. J. and Vivian Bose J. 

Janardan Sadasheo Kunhi and others, 

Defendants — Appellants, 
v. 

Madanlal Mangulal Marwari and 
others, Plaintiffs — Respondents. 

Misc. Appeal No. 133 of 1937, Decided 
on 16th March 1939, from order of Addl. 
Dist. Judge, Yeobmal, D/. 30th January 
1937. 

Transfer of Property Act (1882), S. 92— 
Mortgage split up*~Each part should be treated 
as independent mortgage — Person redeeming 
any part in full can claim right of subrogation 
of that part and is entitled to be substituted as 
decree-faolder under O. 22, R. 10, Civil P. C. . 

When a mortgage is split up it has to be looked 
upon as if it were in distinct parts with difierent 
considerations assigned to different portions of the 
property, and it bas therefore to be treated as if it 
were two independent mortgages. Consequently, if 
there is redemption of either part in full then the 
provisions of Bee. 93 are complied with so far as 
that pact is concerned. Hence a person who ac¬ 
quires the right of subrogation to such a pact of 
tbe mortgage is entitled under O 22, B. 10, Civil 
P. 0., to be substituted as decree-holder to the 
extent of his right : 36 Cal 193, Disling; A. 1 B 
1932 Oudh 268, Ezpl. and Doubted ; AI R 1916 
All 81, Ref. [P 216 0 1, 2] 

V 

M. E. Bobde — for Appellants. 

N. T. Mangalmurti — for Respondents 
1 to 4, 7 to 11 and 13. 

Judgment. — This is an appeal against 
an order refusing the right of subrogation 
to defendants 2 to 5. Tbe facts are as fol¬ 
lows : On 23rd December 1930, a preli. 
minary decree for foreolosnre was passed 
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against 14 defendants. The decree was split 
up into two parts, the 6rst part directing 
that if defendants 1 to 14 paid a sum of 
Es. 17,687-10-0 on defendant I's 1/lOth 
share in the mortgaged property then they 
could redeem that 1/10 share on payment 
of that sum, also that if defendants 2 to 14 
paid a sum of Bs. 8524-7-0. due on the 
9/10 share of defendants 6 to 14 in the 
mortgaged property then these defendants 
2 to 14 could redeem that 9/10 share on 
payment of that sum. There was an appeal 
against this decree by defendants 6 to 14, 
the other defendants not appealing. The 
Judicial Commissioner’s Court allowed the 
appeal and amended the decree of the lower 
Court in the following way: The modifica¬ 
tion was that defendants 6 to 14 were to be 
entitled to redeem their 9/10 share in the 
mortgaged property on payment of Eupees 
4654 and that defendants 1 to 5 were to be 
entitled to redeem the whole mortgage on 
payment of Es. 18,000. In each case some 
costs were also decreed. Defendants 6 to 14 
did not redeem but defendants 2 to 5, who 
were subsequent mortgagees and had been 
joined in the suit as such, paid off the Hs. 
4654 and costs due on the 9/10 share of 
defendants 6 to 14 and thereby freed that 
share from the mortgage. They now claim 
that having freed that share they are enti- 
tied to be subrogated to the rights of the 
mortgagees as against defendants 6 to 14 
and to be brought on the record in that 
capacity under O. 22, Eule 10. The lower 
Court holds that there can be no subroga¬ 
tion unless the entire amount of the decree 
is paid off and relies on 8 Luck 103^ and 
on the Proviso to S. 92, T. P. Act. S. 92, 
so far as is relevant, provides : 

Any of the persons referred to in 8. 91 (other 
than the mortgagor) .... shall, on redeeming 
property subject to the mortgage, have, so far as 
regards redemption, foreclosure or sale of such pro¬ 
perty, the same rights as the mortgagee ^hose 
mortgage he redeems may have against the mort' 
gagor or any other mortgagee. 

So far as that is concerned the decree 
has split up the mortgage and has allowed 
redemption of 9/10 of the property on pay¬ 
ment of a certain sum. That portion of 
the property has been redeemed in full by 
defendants 2 to 5 and consequently under 
that part of S. 92 they are entitled to be 
subrogated to the rights of the mortgagees 
in so far as that portion of the property is 

1. Kanhaiya Lai v. Ikram Fatima, (1932) 19 
AIR Oudh 268=139 I 0 358=8 Luck 103= 
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concerned. So far as the Proviso is con. 
cerned, it is in these terms : 

Nothing in this Section shall be deemed to con* 
fer a right of subrogation on any person unless the 
mortgage in respect of vrhich the right is claimed' 
has been redeemed in full. 

That of course assumes that the mort¬ 
gage has not been split up. When it is split 
up, the mortgage has to be looked upon as 
if it were in distinct parts with different 
considerations assigned to different portions 
of the property, and it has therefore to be 
treated as if it were two independent mort¬ 
gages. Consequently, if there is redemption 
of either part in full then the provisions of 
S. 92 are, in our opinion, complied with so 
far as that part is concerned. That being 
so, defendants 2 to 5 have the right of 
subrogation which they claim. If they have 
that right then they are entitled under 
O. 22, E. 10 to he substituted as decree, 
holders to the extent of their right. The 
learned counsel for the respondents relies 
on 36 Cal 193^ but that was not a case in 
which the mortgage was split up. In that 
case the subsequent mortgagee paid only 
part of the price fixed for redemption and 
claimed subrogation in respect of the amount 
paid. That is clearly against the provisions 
of the law even as it stood before the 
amendment, and consequently the ruling 
cited does not apply here. As regards 8 
Luck 103^ the facts are somewhat compli¬ 
cated and we are unable to determine whe- 
ther there had been any splitting up of the 
mortgage in respect of which the right of 
subrogation was claimed or not. If there 
was, then we respectfully dissent from that 
decision. If there was not, then we are in 
agreement with it. As far as we can gather 
from the report the facts were as follows ; 
On 26th July 1912 one Eiasat Ali' mort. 
gaged a 5 biswa share to four persons,. 
through his guardian, by a deed Ex. 1. On 
the same day he executed Ex. 2, which is 
called a deed of further charge’ in the judg¬ 
ment at page 105 and is referred to later 
as a mortgage. On 7th October 1915 he- 
mortgaged another 5 biswa share by a 
deed, Ex. 3, to the plaintiff, also through 
his guardian. He then died and was suc¬ 
ceeded by his mother who had acted as his 
guardian in the above transactions. Sha- 
then executed Ex. 4 on 9th February 1917 
which is called "a deed of further charge’* 
in one place and a mortgage in another, 
also to the plaintiff. Having done this sho- 

2. Gurdeo Singh v. Chandrikah Singh, (1909) 36- 
Cal 193=1 IC 913=5 0 L J 6H. 
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sold the entire 10 biswa share to the plain, 
tiff on 12th April 1917. The consideration 
for this sale was Bs. 16,000 which was 
made up as follows: Es. 2444 “were ere. 
dited in respeot of the amount due to the 
plaintiff on account of the mortgage deed 
(Ex, 3) and the deed of further charge 
(Ex. 4).’’^^ Rs. 2050 were left with the 
plaintiff for redemption of the mortgage 
deed (Ex. l) and the deed of further charge 
(Ex. 2).” Three sums of Rs. 156, Rs. 3800 
and Rs. 466.15*0 were otherwise accounted 
for “and the rest was to be left in the 
hands of the vendee for payment to cer¬ 
tain creditors of the vendor.” Then follows 
a sentence in the judgment which we are 
not altogether able to understand. 

1917 and 1928 Eahaiya Lai (the plaintiff) 
obtained deeds of release (Exs. 6 and 7) from two 
out of the four (mortgagees) of the deeds (Exs, 1 
and 2) and redeemed 2i biswas out of the 5 biswas 
mortgaged under those deeds. 

It will be seen from the facta given 
above that the plaintiff was a mortgage© 
of half the mortgaged property; not a sub¬ 
sequent mortgagee because the 5 biswas 
mortgaged to him had no connexion with 
the other 5 biswas mortgaged in the year 
1912. In the year 1917, he purchased the 
entire 10 biswas and so stepped into the 
shoes of the mortgagor. What happened 
after this is not clear but we gather that 
he redeemed out of the 5 biswas which 
were mortgaged in 1912, and we take it 
that this was done by the common consent 
of the mortgagees and himself. If that 
was so, then it had the effect of splitting 
up the mortgage with the result that the 
original transaction had to be regarded as 
if it had consisted of two separate and 
independent mortgages over different pro. 
perties for different considerations. A num. 
ber of other complications arose because of 
subsequent transactions but we need not 
enter into them. It is enough to state that 
the suit was decided against the plaintiff 
mainly on two grounds, res judicata and 
the fact that he had not intended, when 
he purchased, to keep any of the four 
encumbrances alive. At the end of the 
judgment the learned Judges also stated in 
a short paragraph : 

It may also be pointed out that the plaintifi 
cannot claim any right of suhrogation in respect 
of the mortgages (Exs. 1 and 2), because admit, 
tedly only a half share in those mortgages has 
been redeemed. 

They then referred to Sec. 92, T. P. 
Act, and to two oases one of which is 36 
Cal 193^ which we have already distin. 


Amrut Rao Nagpur 217 

guiahed, and the other is 38 All 502^ which 
at pp. 504 and 505 draws the same diafcinc. 
tion which we have done. The learned 
Allahabad Judges state : 

The contention is that this right of tho pur¬ 
chaser is limited to cases in which he has dis. 
oharged the prior incumbrance in its entirety. It 
is ditlioult to see upon what principle this distinc¬ 
tion proceeds. No doubt tho prior incumbrancer is 
entitled to refuse a part payment of his mortgage 
debt. If howevot ho accepts the part payment and 
allows the liability upon the property to be dis¬ 
charged in part, the puisne incumbrancer benefits 
in exactly the same way as ho would if tho entire 
debt had been discharged, though not (to) the 
same extent. His security is enhanced to the 
extent that the debt has been discharged. There 
seems to be no reason why the purchaser of tho 
equity of redemption should not be entitled to 
stand in the shoes of the prior incumbrancer where 
he has with the consent of that incumbrancer 
partially discharged the liability. 

The Lucknow decision therefore largely 
depends upon the facts there. If we have 
stated the facts correctly then with the 
utmost respect we cannot agree. It may 
however be that the facts have not been 
fully given in the judgment because it 
proceeded in the main on the other two 
grounds, and therefore it is impossible that 
there was there some important point of 
distinction which does not appear in the- 
facts given. The fact that the Allahabad 
case was also referred to appears to indicate- 
that. But in any case the ruling does not 
alter our view. The appeal is allowed and 
the costs of the appellant will be paid 
by the plaintiffs.respondents throughout. 
Counsel’s fee Rs. 60. 

N.S./r.k. Appeal allowed* 

3. Udit Narain Misir v. Asharafi Lai, (1916) 5 
A I R All 81=351 C 732=38 All 502=14- 
A L J 662. 
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NiYOGI J. 

Sunderlal Shanker Lai MahesH — 

Appellant. 

V. 

Amrut Rao Daulat Rao Deshmukh — 

Respondent. 

Second Appeal No. 321 of 1937, Decided 
on 27th February 1939, from appellate 
decree of Addl. Dist. Judge, Khamgaon, D/- 
2l8t August 1936. 

Mortgage — Subrogation — Land burdened 
with prior and tubtequent mortgage* purchased 
by person for full price and free from incum¬ 
brance — Purchaser compelled to discharge 
prior mortgage, when disclosed, to protect hia 
interest — He is subrogated to rights of prior 
mortgagee. 
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where land burdened with prior and subsequent 
mortgages is purchased by a person for full price 
and free from any incumbrance and he is subse* 
qnently compelltd to discharge the prior mortgage, 
when it is disclosed to him, to protect his own in* 
terest, he is subrogated to the rights of the prior 
mortgagee as against the subsequent mortgagee: 10 
Cai I03f> (P C) and AIR 19H4 P C 36, ReL on; 
AIR 1937 Nag 372 (F B), Dieting. [P 218 C 2; 

P 219 Cl, 2] 

R. N. Padhye and S. P. Kotwal — 

for Appellant, 

V. K. Eajwade — for Respondent, 

Judgmenti — This is a plaintiff’s appeal 
from the concurring judgment of the Addi¬ 
tional District Judge, Khamgaon, in Civil 
Appeal No. 63.A of 1936 delivered on 21sb 
August 1936. Sawanjee executed a mortgage 
in favour of Zango on l7Lh April 1916 and 
another mortgage in favour of Punamchand 
on 11th November 1918. The respondent, 
Amrutrao, purchased the property com¬ 
prised in the two mortgages on 6th Janu¬ 
ary 1919 for Rs. 1500. The property was 
represented to be sold free from any in¬ 
cumbrance, as will be clear from the terms 
of the covenant of freedom from inoum. 
brance contained in the sale deed, namely: 

The aforesaid field has not been transferred to 
anyone either by mortgage, or patta or the like. 
And if it be found, the entire liability therefor 
shall be mine. 

Zango, the prior mortgagee, ffled a suit 
to enforce his mortgage. That was Civil 
Suit No. 415 of 1919 in which he implead¬ 
ed the respondent Amrutrao and the puisne 
mortgagee Punamchand. The respondent 
satisfied the preliminary decree passed in 
that suit by payment of Rs. 956-4.0 in 
1921. On 14th March 1931 Punamchand 
assigned his mortgagee rights to the appel¬ 
lant Sunderlal who instituted the suit out 
of which this appeal arises to recover the 
debt due on Punamohand’s mortgage of 
1918. The respondent claimed right of sub¬ 
rogation on the ground that he had paid off 
the prior mortgagee Zango. To escape from 
this defence the appellant alleged that the 
respondent had retained with him Rs. 1400 
out of the consideration of the sale in his 
favour under an agreement to discharge the 
prior incumbrances and that consequently 
he was not entitled to hold the prior mort- 
gage as a shield against the subsequent 
mortgage. The plaintiff’s plea was nega¬ 
tived by both the Courts below, who held 
that the appellant was bound to pay the 
amount due on the Zango’s mortgage, 
which had been paid off by the respondent, 
before be could claim foreclosure of the 
property. 


A. 1. B. 

The question which arises upon this ap¬ 
peal is whethef in the circumstances of this 
case the respondent was entitled to be sub¬ 
rogated to the rights of the prior mortgagee 
as against the subsequent mortgagee. The 
lower Appellate Court relied on Ulus. 6 in 
the commentary on S. 92, T. P. Act, by 
Sir Dinshah Mulla, which is based on 49 
All 233.^ The case reported in 54 All 897^ 
also took the view that if a third mortga¬ 
gee pays off the first of the two prior mort^ 
gagees out of consideration left with him 
for redeeming both the earlier mortgages 
that he would be entitled to be subrogated 
to the position of the first mortgagee so as 
to enable him to claim priority. That was 
also the view which I had taken in 30 
N Ij R 164.^ The learned counsel for the 
appellant contends that in view of the Full 
Beach ruling of this Court in 1 L R{1938) 
Nag 206^ the respondent who was the pur¬ 
chaser of the property subsequent to the 
mortgages is not entitled to claim subroga¬ 
tion against the puisne mortgagee unless 
there was an express agreement to that 
effect in writing and registered as required 
by S. 92. T. P. Act. as amended by Act 20 
of 1929. In order to bring the present case 
within the ambit of that ruling, an attempt 
is made to attack the concurrent finding 
that the respondent did not retain with 
him Rs. 1400 for discharging the incum¬ 
brances but that he paid the full considera¬ 
tion to the mortgagor. The burden of 
substantiating the contention lay on the 
appellant and it has rightly been held by 
the Courts below that he failed to discharge 
it. From the recitals in the sale deed, which 
have been reproduced above, it is clear that 
the mortgagor purported to sell an unen¬ 
cumbered property for Rs. 1500 which wore 
actually received by him. Nothing has been 
said here to induce me to interfere with 
that finding. 

The position is this: the respondent pur¬ 
chased the property free from any incum. 
brance and yet he was compelled to discharge 
the first mortgage when it was disclosed to 
him. The Full Bench ruling of this Court 

1. Madbo Singh v. Panoham Singh, (1927) 14 

A 1 R All 211=1011 0 409=49 All 233 = 25 

A L J 45. 

2. Tofca Ram v. Ram Lai, (1932) 19 A I B All 

489 =139 I C 107 = 54 All 897 = 1932 A L J 

627 (F B). 

3. Mohanlal v. Mohammad Sujat, (1933) 20AIR 

Nag 165 =144 1 0 96 J=30 N L R 164. 

4. Taibai Laxmanrao y. Wasudeorao, (1937) 24 

A I R Nag 872 = 172 I 0 142 =I L R (1938) 

Nag 206 (F B). 
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referred to above oan have do appliaatioD 
to this case io view of different sets of oir. 
'Onmstanoes. It is true, as pointed out in 
that case, that under S. 59.A, T. F. Act, as 
amended in 1929 the term mortgagors may 
linolude persons deriving title from them. 
The question whether a person who pur¬ 
chases an unenoumbered estate and then 
discovers an incumbrance which he re¬ 
deems should be regarded as a mortgagor 
or not was, in that case, left open. That 
ease discussed only the respective rights of 
a purchaser who purchased an encumbered 
•estate that is only an equity of redemption 
and a purchaser who purchased an unen- 
eumbered estate subject to the condition of 
paying off any undisclosed incumbrance. 
It has therefore no application to the 
present case. 

The respondent paid full price of the 
property as if it was free from incum- 
'brance. He had in the bargain to pay off 
the prior mortgage and that payment was 
made out of his own funds to protect bis 
own interest. He paid not only the price of 
the equity of redemption but also the debts 
which were charged on the property when 
he purchased it in ignorance of those incum¬ 
brances Whether a purchaser of encum¬ 
bered property stands in the shoes of the 
mortgagor or not would depend upon the 
nature and extent of the interest purchased 
by him, and also the nature of the agree, 
ment he makes with the mortgagor. When 
a person mortgages his property for a cer¬ 
tain consideration he converts a part of bis 
proprietary right into cash which becomes 
the debt for which the property remains a 
security. What is left of his right in the 
.property is only an equity of redemption. 
If a purchaser purchases only the equity of 
redemption be stands in the position of the 
mortgagor and when he pays off the debt 
he discharges a liability openly accepted by 
him. When one purchases the equity of 
redemption only hut pays consideration 
■exceeding the price of the equity of re- 
■demption and intends that the surplus 
should be devoted to the discharge of the 
inoumbranceB be stands in principle on no 
■different footing. The respondent in the 
present case cannot be put into the cate¬ 
gory of these persons. The mortgagor pro- 
■fessed to sell him an unencumbered freehold 
and he never undertook to discharge any 
lUndisolosed incumbrance. When he was 
loompelled to pay off the prior mortgage be 
Idid BO to safeguard his own interest and 
mot that of the mortgagor. His case would 


therefore fall within the rule enunciated by 
their Lordships of the Privy Council in 10 
Cal 1035.^ When he paid off the first mort¬ 
gage he might have intended either to keep 
alive that mortgage or let it merge in his 
ownership but, as their Lordships re¬ 
marked, when there is no express evidence 
of such intention the ordinary rule is that 
a man having a right to act in either of the 
two ways, shall be assumed to have acted 
according to his interest, that is to say, the 
presumption would be in favour of the 
mortgage being kept alive. In 47 Mad 190® 
at page 194 their Lordships reiterated the 
rule in this way : 

It is now sotticd law that where in India there 
are several mortgages on a property, the owner of 
the property, eubjeot to the mortgages may, if be 
pays oS an earlier charge, treat himself as buying 
it and stand in the same position as his vendor, or 
to put in it another way, he may keep the incum¬ 
brance alive for his beneht and thus come in 
before a later mortgagee. This rule would not apply 
if the owner of the property bad covenanted to pay 
the later mortgage debt, but in this case there was 
no such personal covenant. 

The present case must be decided on this 
principle iuasmuch as there was no coven¬ 
ant by the respondeut to pay off the in- 
cumbrances. Nothing that was decided in 
69 Mad 359,^ A I R 1937 All 688® or I L R 
(1938) Nag 206* can affect the authority of 
the two Privy Council decisions referred to 
above. It is unnecessary to go into the 
question whether S. 92, T. P. Act, has or 
has not retrospective operation, since if it 
has no retrospective operation the case 
would be determined on the well-recog- 
nized equitable principle laid down in the 
two Privy Council cases and if it has retro¬ 
spective operation the case would fall to be 
governed by para. 1 of Sec. 92 which does 
not require any registered instrument to 
confer the right of subrogation. The appeal 
is dismissed with costs. Counsel’s fees 
Rs. 25. 

D.S./b.k. Appeal dismissed. 

5. Gokaldas Gopaldas v. Furanmal Premsukh- 

das, (1884) 10 Oal 1035 =11 1 A 126 = 4 Sar 
643 (P C). 

6. Malireddi Ayyareddi v. Gopalakrishnayya, 

(1924) 11 A I R P 0 86=79 I C 592 = 511 A 
140=47 Mad 190 (P C). 

7. Laksbmi Amma v. Sbankara Narayana, (1936) 

23 A 1 R Mad 171=160 I 0 137=59 Mad 359 
=70 M L J 1(P B). 

8. Hira Singh v. Jai Singh, (1937) 24 A I R AH 

688 = 171 I C 163 = I li R (1937) All 880 = 
1937 A L J 659 (F B). 
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Stone C. J. and Vivian Bose J. 

Ramchandra Krishnaji Kunbi — 

Defendant — Appellant. 

V. 

Zolba Balaji Kunhi and another — 

Plaintiffs — Respondents. 

Letters Patent Appeal No. 1 of 1938, 
Decided on 9th February 1939, from appel¬ 
late decree of Pollock J. in S. A. No. 566 
of 1934, D/. 18th November 1937. 

Stamp Act (1899), S. 36—Once improperly 
stamped document is admitted S. 36 comes into 
play and Court should proceed as though it 
were properly stamped. 

Where a document which is not duly stamped 
is once admitted in evidence, S. 36 comes into play 
and thereafter the Court should proceed as though 
it were properly stamped ; the letting in of docu* 
ment cannot be regarded as an imperfection in 
procedure which can be corrected in appeal : Case 
law discussed. [1^ C 1] 

M. B. Kinkhede and N. M. Dharasker — 

for Appellant. 

A. V. Khare and W. B. Pendharkar — 

for Respondent. 

Judgment. —The point that is raised in 
this appeal has been so recently decided in 
favour of the view taken by the learned 
Judge, agaiDst whose judgment this appeal 
is brought, that it seems unnecessary to do 
more than quote from the Bench decision 
in First Appeal No. 73 of 1936 : 

Section 61 admittedly has nothing to do with 
the point here. It has been argued in a large 
number of cases that S. 86 only applies where the 
admission was not contrary to B. 85. In other 
words the admission must ^ rightful. But it has 
been decided time after time that once it is ad> 
mitted that concludes the point so far as the stamp 
question is concerned. Wo have had our attention 
directed to 27 0 W N 6131 at p. 619 followed in 
63 Cal 516,2 39 Cal 6693 at p. 678, 57 Mad 779 * 
16 Pat 84,6 air 1937 Mad 431« 13 Lab 800,7 


1. Rung Lai v. Kedar Nath, (1921) 8 A I R Cal 

613=77 I 0 846=27 OWN 613. 

2. Joyman Bewa v. Easin Sarkar, (1926) 13 

A 1 R Cal 877=95 I 0 483=63 Cal 616=43 
G L J 493=30 OWN 609. 

3. Bombay Co. Ltd. v. National Jute Mills Co. 

Ltd., (1912) 99 Oal 669=16 I C 163. 

4. Venkata Reddi v. Hussain Betti, (1934) 21 

A I R Mad 383=160 I 0 51=67 Mad 779=66 
M L J 709. 

6. Krishna Kumar v. Jagpati Kuer, (1937) 24 
A I R Pat 73=167 1 C 162=16 Pat 84 = 17 
P L T 769. 

6. Satyavati v. Pallaya, (1937) 24 A I R Mad 431 

=169 1 0 641. 

7. Harnarainsahib Ram v. Bibaii Lai Chiranii 
Lai, (1932) 19 A I R Lah 582=142 I C 729= 
18 Lah 800=34 P L R 92. 


and there is also the case reported in 63 M L 7 
548.3 There is the Privy Council decision, 7 Rang; 
6243 at p. 631 which would render the citation ot 
the others unnecessary were it precisely on the 
point now raised. There the objection was taken 
in the written statement; after the objection was 
taken the plaintiff applied to the Court for the 
return of the document in order to apply to the 
Collector for the rectiBcation of the stamp. The 
District Judge, acting under S. 33, Stamp Act, 
impounded the document. Eventnally under the 
direction of the High Oourt the document was for¬ 
warded to the Collector. The Collector on payment 
of a further duty of Rs. 100 and a penalty of Rs. 6 
certified it to be duly stamped. It was then received 
in evidence by the District Court. Their Lordships 
of the Judicial Committee say: "It follows that,in 
accordance with S. 36 of the Act, its admission 
could not be called in question at any stage of the 
suit on a stamp objection. The question of admis- 
sibility is thus disposed of.’* 

Counsel for the appellant cited 40 M L J 479^^ 
to establish his proposition but on examination it 
is found to tend in the same direction. 

It has been argued : (1) that S. 36 only applies 
where no contest has been raised at the time of 
admission. There are two answers to that. One is 
it is highly doubtful whether a contest ought to 
be at the instance of counsel because this is not a 
matter that affects parties at all. It is a matter in 
which the State is interested. Secondly, objection 
was taken in the Privy Council case as above 
observed as well as in the case reported in 67 Mad 
779.^ Next it is urged (2) that it cannot be the 
intention of Sec. 36, Stamp Act, to preclude an 
Appellate Court from considering what on its true 
construction is the correct classification of the 
document in question. The answer to that is 
that the Appellate Court is not precluded. In this 
very case it would have been quite within our 
power to hold that what the learned Additional 
District Judge has decided is a bond is in point 6f 
fact a promissory note. But that decision of ours 
would not in the least a0ect its admissibility on 
the stamp point because that is concluded by 

S. 36, and that distinction their Lordships of th& 
Privy Council quite clearly make. 

It is however necessary to refer to the 
argument that has been urged before us by 
the counsel for the appellant because the 
points that have been raised by him were 
not taken in that case. It will be seen from 
the above that there is not a single case in 
favour of the appellant’s view on S. 36. 
On the contrary, there are a large number 
of authorities in favour of the view taken 
by the learned Judge on S. 36. But it is 
argued with some ingenuity that all those 
cases have attached too much importance 
to admissions and have not attached sufB- 

8. Alagappa Chetty v. Narayanan Chettiar, (1932> 

19 A I R Mad 765=140 I C 315= 63 M L J 
548. 

9. Ma Pwa May v. B. R. M. M. Chettiyar Firm, 

(1929) 16 A I R P C 270 = 120 I 0 646 = T 
Rang 624=56 I A 379 (P C). 

10. Venkatatama Aiyer v. Chella Pillai, (1921) 8 
AIR Mad 413=62 IC 607=40 M L J 479. 
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cienb importanoe to the prohibition against 
acting upon a document that is not stamp, 
od. The argument is that although by S. 36 
the Court is directed, once a document has 
been admitted in evidence, not to object 
to its admissibility on the ground that it is 
improperly stamped, yet when it comes to 
passing a decree the Court need not act 
upon it and can refuse to pass a decree 
baaed upon it. In support of that argument 
the following oases have been cited ; 18 
Bom 369“ at page 371. 30 Mad 386*^ at 
p. 387. 6 1 0 903^® at p, 905, A I R 1934 
Lah 606.“ 64 M L J 79“ and A I R 1935 
Bang 282.^*^ These oases, especially the 
first four, are all dealing with the position 
that arises where it is not strictly neces¬ 
sary owing to admissions in pleadings or 
otherwise to prove the document on which 
the suit is reaUy founded and therefore 
the question of admitting or not admitting 
a document in evidence never arises, and 
then the Court when it comes to pass judg¬ 
ment discovers that the fundamental docu- 
ment is unstamped. Should the Court pass 
a decree based on admissions in pleadings 
or should it pass a decree based on the un- 
stamped document ? The above group of 
cases decide that the Court should refuse 
to pass a decree based on an unstamped 
document. As to that we would say that 
we have not heard the other side because, 
in our opinion, the whole difficulty in the 
appellant’s way here is due to S. 36 and 
were it not for S. 36 we have no doubt at 
all that the document would not have been 
admitted in evidence. But when the docu¬ 
ment has been admitted, then S. 36 comes 
into play and thereafter the Court should 
proceed as though it were properly admit¬ 
ted. That view, in our opinion, takes away 
the protection afforded by B. 100, Civil 
P. 0., read with 0. 13, R. 3 of the Code. 
The latter gives power to the Court to 
reject any document which it considers 
irrelevant or otherwise inadmissible and 
fi. 100 gives powers to the Court in second 
appeal to correct imperfections in proce- 
dure. Th ere is no imperfection here ex- 

11. Ohenbaeapa v. Lakehman HamobaDdra. (1694) 
18 Bom 869. 

13. Thaji Beebl v. Tirumalaiappa PiUai, (1907) 30 
Mad 386=17 M L J 308. 

18. Ohunilal Talsiram v. Malabai, (1910) 6 10 
903=12 Bom L B 466. 

14. Bohan Lai v. Raghu Nath, (1934) 21 A I R 

Lah 606=163 1 0 1076=87 P L R 494. 

15. Aohntaramana y. Jagannadham, (1933) 20 
AIR Mad 117=140 I 0 833=64 M L J 79. 

16. Manng Po Oheln v. Ohettiyar Finn, (1936) 22 
AIR Bang 282=1681 0 638. 


cepting the imperfection of letting this 
document in, but that cannot be regarded 
as an imperfection after it has been let in 
and it has not been challenged, the reason 
being the reason that was assigned in the 
above quoted passage from the Bench deci¬ 
sion in First Appeal No. 73 of 1935. 

There remains one point to mention and 
that is based on A I R 1919 Nag 141“ 
where it was decided that mere letting in 
and exhibiting a document is not admit¬ 
ting a document in evidence so as to attract 
the provisions of S. 36, and the trial Judge 
before whom the document was exhibited 
has decided in his judgment that it is in¬ 
admissible. Here the position is that the 
Judge held that the document was admis¬ 
sible. The order holding that it was admis- 
sible went in revision on the preliminary 
point and ended in a very unfortunate way. 
The order on the revision application is as 
follows : 

Even assuming that the lower Court has erro* 
neously decided the question oi law involved in 
the first part of issue 2, I decline to interfere with 
its preliminary finding as the mistake if any oan 
be rectified in appeal when the case terminates in 
a decree in the lower Court. 

In point of fact the application for revi¬ 
sion was dismissed without notice to the 
other side, with the result that the order 
remained as it was, that the document was 
admitted and that S. 36 is attracted, and 
now the defendant finds himself subject to 
a decree which might not have been passed 
had his revision application not been rejec¬ 
ted. We are however clear that the learned 
Judge against whose judgment this appeal 
is brought is correct on the law, and the 
appeal is dismissed with costs. 

S.G./r.K. Appeal dismissed. 

17. Sitaram v. Tbakurdas, (1919) 6 A I R Nag 
141=50 I C 781. 
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Stone C. J. and Vivian Bose J. 

Firm Madhodass Gulabdas — Decree^ 
holder — Appellant. 

V. 

Appaji Raoji Jadhao and others — 
Judgment-debtors — Respondents. 

Second Appeal No. 184-B of 1934, Deci¬ 
ded on 16th March 1939, from appellate 
decree of 1st Addl. Dist. Judge, Akola, D/- 
23rd Juno 1934. 

Second Appeal —Question of fact—Omission 
of lower Appellate Court to mention this or 
that piece of evidence is no ground for inter* 
ference* 
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No second appeal has any chance of success 
•where the only ground is that the lower Appellate 
Oourt has omitted to mention this ot that piece of 
evidence. The Legislature rightly or wrongly has 
decided that the first Appellate Court is to be 
trusted and it behoves first Appellate Judges to bear 
in mind the fact that their findings of fact are 
conclusive and that they therefore have a great 
responsibility and should be especially careful in 
such cases. If they are not, it may be a matter for 
administrative discipline but a second Appellate 
Court cannot put the matter right in second 
appeal : 18 CaL 23 (P C), Rel. on : Case law 
discussed. 223 C 2] 

V. K. Rajwade and D. M. Desbpande — 

for Appellant, 

E. S. Dabir and R. G. Pande — 

for Respondents. 

Judgment.—This is an appeal by the 
decree-holder who was the plaintiff in a suit 
on a contract entered into between him and 
one Sheoram. He obtained a decree. Sheo- 
ram died and the decree-holder now seeks to 
execute that decree against the joint Hindu 
family of which, it is said, Sheoram was the 
representative when sued on the debt con. 
tracted by Sheoram with the decree-holder. 
That is to say, that suit is, it is said, a 
suit brought against Sheoram as represent¬ 
ing the family : the decree, though passed 
against Sheoram, is really a decree passed 
against the family and the family assets 
can accordingly be taken in execution of 
that decree. The family in question now 
consists of the father and brothers of Sheo. 
ram. The respondents resist any effort to 
execute that decree against the family pro. 
perty on the ground that the suit in which 
the decree was given was a suit against 
Sheoram personally and could not be other, 
wise because Sheoram was contracting 
personally and was not representing the 
family. That in turn raises the question as 
to whether in point of fact Sheoram, who 
admittedly was carrying on some sort of 
business, was carrying on that business as 
a joint family business or on his own 
behalf. There is a finding by the lower 
Appellate Court to the effect that he was 
carrying on the business on his own behalf. 
That is a finding of fact and as such it is 
binding on us in second appeal. As so often 
happens in these second appeals however 
we are induced to go into the evidence on 
the representation that this is yet another 
case which is an exception to the broad 
rule laid down in a number of Privy Coun. 
cil decisions to the effect that the second 
Appellate Court has no jurisdiction what¬ 
ever to go into questions of fact. The ground 
on which it is said that wu should go into 


the question of fact in this case is that tho 
lower Appellate Court completely over¬ 
looked a mass of relevant evidence. Although 
in support of that no authority has been 
cited to us there are some observations 
that seem to give countenance to it mad© 
by Niyogi J. in I Ij R 1938 Nag 535*' at 
p. 541 where the learned Judge observes : 

There is an error of law when a Court’s finding 
proceeds upon a misconception of the real nature 
of the issue in the case, when several facts admit¬ 
ted or proved are not considered in their relation 
to each other and weighed as a whole, when a cer« 
tain legal consequence which naturally flows from 
admitted and proved facts is overlooked, or when 
a material part of admissible evidence which 
vitally bears on the point at issue is disregarded. 

A case which involves such an error of law must 
in my opinion fall within the ambit of S. 100, 
Civil P. C. : sec 25 N L R 68,2 15 N L R 973 and 
17 1 A 122* at p. 127, where Lord Maonaghten 
pointed out that an erroneous finding of fact is a 
different thing from an error or defect in proce¬ 
dure. Where there is an error of defect in the pro- 
cedure the finding of fact is vitiated and cannot be 
accepted as final in second appeal. 

If the last case quoted there is referred 
to (and it will be found in 18 Oal 23,* and 
Lord Macnaghten’s remarks are seen at 
page 30), it will be found that the Privy 

Council there observed : 

Where there is no error or defect in the proce¬ 
dure, the finding of the first Appellate Court upon 
a question of fact is final, if that Court had before 
it evidence proper for its consideration in support 
of the finding. 

14 Cal 740® and 17 Oal 291*^ are referred 
to. If the first case of the three cited by 
Niyogi J. is referred to it will be found 
that there their Lordships of the Privy 
Council were not concerned with a second 
appeal but with an appeal under the Land 
Acquisition Act. In the second of the cases 
their Lordships observed that the second 
Appellate Court was competent to go into 
findings of fact where it appeared that the 
lower Appellate Court had misconceived 
the point, that is to say had addressed his 

1. Mt. Anupa Bai v. Bhagwant Singh, (1938) 26 

AIR Nag 470=179 I C 286=1 L R (1938) 
Nag 5H6. 

2. Atmaram Bhagwant v. Collector of Nagpur, 

(1929) 16 A 1 R P 0 92=114 I 0 687=25 
N L R 68 (P C). 

3. Damusa v. Abdul Samad, (1919) 6 A I B F O 
29=51 I 0 177=46 I A 140=47 Cal 107=16 
N L R 97 (P C). 

4. Mt Durga Ghoudharain v. Jawahlr Singh, 

(1891) 18 Cal 23=17 1 A 122=6 Sat 660 
(P C). 

5. AnaDgamanjaii Ohowdhrani v. Tripura Sun- 

dari. (1887) 14 Oal 740 = 14 I A 101 = 6 Sat 
46 (P 0). 

6. Pertab Ghunder Qhose v. Mohendra Nath 

Purkait, (1890) 17 Oal 291 = 16 I A 233 =5 
Sar 444 (P G). 
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mind and bad marshalled the evidence in 
relation to the wrong question so that he 
never addressed his mind to the question 
that had to be answered. In 46 Cal 189^ 
their Lordships observe that the powers of 
the second Appellate Court are 

oompletel; oircum^oribed by the provisions of a 
statute passed lor the express purpose of seouriug 
some measure of finality in cases where the 
balanoe of evidence, verbal and documentary arose 
for decision. 

There their Lordships observe that 
the proper legal effect of a proved fact is essen¬ 
tially a question of law; so also is the question of 
admissibility of evidence, '‘so is the question whe¬ 
ther there is any evidence at all to support a find* 
ing." But the question whether the fact has been 
proved when evidence for and against has been 
properly admitted is necessarily a pure question 
of fact. 

At page 195 they observe : 

Their Lord^hips have carefully considered the 
judgment of the High Court with these matters 
present to their minds, but they ace unable to find 
that the decision of the District Judge stood in 
any shadowy borderland between fact and law. 
The question for determination was as to the 
character of certain lands, and as to what was the 
measurement properly applicable, and the real 
objection to the judgment of the District Judge 
was that there were underlyingassumplionswbich 
vitiated his decision and that the form of his 
judgment showed that he had misweighed the evi¬ 
dence. 

Again afc page 197 : 

... it really amounts to no more than a finding 
that upon the documents and evidence placed be* 
fore the learned District Judge the High Court 
would have come to a different conclusion. 

In this case we are asked to upset the 
finding of fact on the ground that the lower 
Appellate Court has ignored a mass of 
documentary evidence. A Full Bench of 
the Allahabad High Court in 54 All 6^ 
observe : 

The misreading or ignoring of important docu¬ 
mentary evidence amounts to a substantial error 
or defect in the procedure within the meaning of 
Sec. lOO (1) (c). 

As to that observation, as regards mis. 

reading we have nothing to say except that 

caution is necessary in applying any such 

rule. But as regards ignoring we entertain 

a doubt with respect, as to whether that 

is not putting tbe proposition in too wide 

a form. Their Lordships of the Judicial 

Committee in 18 Cal 93^ at p. 29 observe: 

The lower Appellate Conrt, it was said, bad 
olearly misapprehended the effect of the settlement 
proceedings in 1664; undue weight bad been 
attached to the registration in Beni Singli’s sole 

7. Hafar Chandra v. Bhukur Sheikh,(1918) 6 
A I R P 0 92 = 61 I 0 760 =46 IA 183=46 
Oal 189 (P 0). 

8. Muniolpai Board Benares v. Kandhaiya Dal, 

(1981) 18 A 1 R All 499=184 I 0 21=64 All 
6=1981 A 767 (F B). 
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name; the oral evidence had been wholly discarded; 
sullicient weight had not been given to the im¬ 
portant statement in Beni Singh's petition, or to 
the separate dealings of his two sons; the Court 
had thus been led to misconceive the case entirely, 
and to find for the defendant when the finding 
should have been for the plaintiff. 

It would bo an unprofitable task to inquire how 
far this contention is well founded, because their 
Lordships cannot accept the rulings of the High 
Courts of Calcutta and Allahabad asa correct state¬ 
ment of the law. Nothing can be clearer than the 
declaration in the Civil Procedure Code that no 
second appeal will lie except on the grounds speci¬ 
fied in S 584. No Court in India or elsewhere has 
power to add to or enlarge those grounds. It is 
always dangerous to paraphrase an enactment and 
not tbe loss so if tbe enactment is perhaps not 
altogether happily expressed. Their Lordships 
therefore will not attempt to tranblate into other 
words tbe language of S. 584. It is enough in the 
present case to say that an erroneous finding of 
fact is a different thing from an error or defect in 
procedure, and that there is no jurisdiction to 
entertain a second appeal on the ground of an 
erroneous finding of fact, however gross or inex¬ 
cusable the error may seem to be. 

We apprehend that what their Lord- 
ships are there saying in tbe clearest pos. 
sible terms is that the discarding of the 
whole of the oral evidence is not an error 
or defect in procedure and that if it results 
in an erroneous finding of fact, however 
gross or inexcusable, that finding of fact is 
conclusive. Different considerations of 
course arise where there is no evidence to 
support tbe finding if the evidence discarded 
is put on one side. In our opinion, it is) 
desirable in tbe interests of tbe litigantl 
public that it should be understood that no 
second appeal has any chance of success 
where the only ground is that the lower 
Appellate Court has omitted to mention 
this or that piece of evidence. The Legis- 
lature rightly or wrongly has decided that 
tbe first Appellate Court is to be trusted 
and it behoves first Appellate Judges to 
bear in mind the fact that their findings 
of fact are conclusive and that they there¬ 
fore have a great responsibility and should 
be especially careful in such cases. If they 
are not it may be a matter for administra¬ 
tive discipline, but a second Appellate Court 
cannot put the matter right in second! 
appeal. So to do would be to go in the face' 
of the clear provisions of tbe Code and tbe 
equally clear decisions of their Lordships 
of the Judicial Committee. In this particu¬ 
lar case, we are satisfied that there has been 
no such finding as can be stigmatized as in¬ 
excusable. The items of evidence overlooked 
are of the kind requiring a most strenuous 
argument to show their relevance. We are 
satisfied that there is evidence to support 
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the finding which is binding upon us in 
second appeal. The appeal accordingly fails 
and is dismissed with costs. 

D.S./e.K. Appeal dismissed. 
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Gruek J. 

Syed Ahmad Syed Shahazada — 

Plaintiff — Applicant. 

V. 

Mam Gopal Bhagwandeen Trivedi 
■ and another — Defendants — 

Opposite Party. 

Civil Revn. No. 179 of 1938, Decided on 
^Ist January 1939, from decree of Small 
CauseCourt Judge, Ramtek, D/- 17-1-1938. 

(a) C. P. Debt Conciliation Act (2 of 1933)« 
Sec. 12 Scope — Settlement by transfer of 
lands. 

Section 12 contemplates a settlement bj way of 
(payment of money and not by transfer of lands : 
1938 N LJ 472, Bel. on. [P 224 0 2] 

(b) Contract — Novation — Agreement with 
respect to debts, entered between creditor and 
-debtor, subsequently backed out by debtor — 
Creditor cannot hie suit on original debt. 

Where a creditor and a debtor enter into a pri. 
vate agreement with respect to the debts and the 
agreement is partly performed by both the parties 
bat the debtor afterwards backs out of the agree¬ 
ment and refuses to carry it out, the creditor may 
well put an end to the contract under Sec. 39, 
Contract Act but he is not allowed to file suit 
upon the original debt ‘ A I B 1935 Lah 897; 
A I B 1929 Sind 49 and A 1 B 1923 All 618, 
Bel. on. [P 224 0 2] 

T. B. Pendharker — for Applicant. 

R, S. Dabir — for Opposite Party. 

Order. — The parties to this application 
-went before a Debt Conciliation Board for 
conciliation of the defendants.nonappli. 
cants’ debts. On 29th May 1937, they 
reached an agreement whereby the creditor 
agreed to take shares in two villages and to 
pay Rs. 150 in cash to the debtors and give 
up five houses in another village while the 
debtors agreed to execute a sale deed for 
these village shares and sir and khudkasht 
lands. The settlement was partly performed 
by payment of Rs. 150 and by the defen. 
dants giving up possession of these two 
villages, but thereafter defendants refused 
to execute the sale deed. The plaintiff 
therefore brought the present suit in the 
Court of Small Causes on his original debt 
due on a bond and cash advanced. The 
Judge found that the agreement was still 
valid and operative and plaintiff’s only 
remedy was to sue the defendants for 
breach of it and he could not fall back on 
the original debt. 


Section 12, Debt Conciliation Act, con. 
templates a settlement by way of payment 
of money and not by transfer of lands. 
This is pointed out by Binney P. C. in 
1938 N L J 472.^ It is conceded that this 
agreement must be looked on as purely a 
private one and not one under Sec. 12. 
Learned counsel for the applicant however 
contends that seeing that the contract has 
been broken he has two remedies, either to 
sue for specific performance or to fall back 
on the original contract. He certainly may 
put an end to the contract under S. 39, 
Contract Act, but the question is whether 
be can be allowed to sue on the original 
debt. The other side urges that he could 
either have sued for specific performance 
or for damages for breach of the contract. 
Applicant relies on 8s. 64 and 65, Contract 
Act. I do not see how either helps. The 
contract was not voidable and 8. 65 would 
only support a claim for damages. Appli¬ 
cant argues that so long as no sale deed 
was executed there was no novation or 
substitution of a new contract. I do not 
think that this argument can be supported. 
From 8. 62 of the Act it will be seen that 
a mere agreement to substitute a new con. 
tract does away with the necessity for per¬ 
formance of the first one. In A I R 1935 
Lah 897^ it was held that even where 
there is an alteration in the original con. 
tract the creditor cannot fall back on it. In 
AIR 1929 Sind 49,^ where there had been 
a composition between the debtor and his 
creditors which it was alleged by the 
creditors had not been properly carried out 
the latter were not allowed to fall back on 
the original liability. So in 45 All 472* the 
parties had agreed to be bound by the 
decision of a panchayat, and one side was 
not allowed to fall back on the original 
coDtra<^t when the other had failed to make 
payment in accordance with that decision. 
For the above reasons I think the lower 
Court’s conclusion was correct, that the 
suit in its present form is not maintain, 
able. The application fails and is dismissed 
with costs. Counsel’s fee Rs. 20. 

n.s./r.k. Application dismissed. 


1. Dajiba v. N^iayan, (1938) N L J 472, 

2. Balak Ram v. Telu. (1935) 22 A I R Lah 897 

=160 10 963. 

3. Teomal v. Dharamdas, (1929) 16 A I R Sind 

49=114 I 0 109. 

4. Eam Nath v. Mannu Lai, (1923) 10 A I B All 

618=73 I 0 616=46 All 472=21 A L J 380. 
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Gruer J. 

^(jL'ftdoXsao Gwpio- ^— Defendant — 

Applicanb. 

V. 

Mt E. Malak — Plaijitiff —■ 

Opposite Party. 
Civil Eevn. Nos. 625, 717, 718 and 797 
of 1938, Decided on 17th March 1939, from 
decree of Addl. Judge, Small Cause Court, 
Nagpur, D/- 3lafc August 1938. 

^ (a) Companies Act (1913), S. 101 (3)—Provi- 
sions of 8ub>t. (3) are mandatory—Application 
for share not accompanied by 5 per cent, of 
share amount does not constitute valid o^er— 
Hence company cannot demand share amount 
from applicant. 

Sub‘6eotion(3) of S. 101 lays down a mandatory 
requirement. The applicant for a share is under 
a statutory obligation to pay five per cent, of the 
nominal amount of the share along with bis appli¬ 
cation and the Company is also under the obliga¬ 
tion to see that he does so and it is against publio 
policy that any allotment should be made with* 
out compliance with this requirement. Hence an 
application for share, if not accompanied by any 
such payment does not legally constitute a valid 
offer so as to entitle the Company to demand the 
share money from the applicant : A I R 1936 Lah 
790 and AIR i9Si All 855, Rel. on. [P 225 0 2] 

(b) Contract Act (1872), S. 6 (2) — Scope — 
Proposal for piurchase of shares made in July 
1933 and December 1934 — Allotment of 
shares not made till August 1935—No notice of 
allotment sent—Revocation not waived by pro- 

P®***^*~Proposals held must be deemed to have 
been revoked. 

If a proposer revokes his offer before its accep¬ 
tance then Bee. 6 (1) applies. Even if he does not 
revoke, Seo. 6 (2) applies unless of course the pro¬ 
poser’s conduct amounts to a waiver of the revo¬ 
cation which would follow on the lapse of a 
reasonable time. [P 226 0 1] 

Applications for shares were made to a Company 
in March and July 1933 and December 1934, But 
allotment of shares was not made by the Com¬ 
pany till August 1935. No notice of allotment was 
given to proposers till then and there was nothing 
in the applicant’s conduct which amounted to 
waiver of the revocation : 

Held that Sec. 6 (2) applied and the proposals 
must be deemed to have been revoked : A I R 2934 
Bom 97 and (1866) 1 Ex 109, Ref, [P 226 C 1, 2j 

E. 8. Dabir — for Applicant. 

E. K. Manohar — for Opposite Party, 

Order. — This order v^ill dispose also of 
Revision Applioations Nos. 717, 718 and 
797 of 1988. The relevant facts in the case 
are not disputed, and they are that the 
varions defendants, applicants made appli- 
cations for shares in the Central India Press 
Ltd., Nagpur, on 16th March 1933, 14th 
July 1933, 24bh December 1934 and 27th 

December 1934, respectively. Allotment 
1989 N/29 


R. Malak (Giuer J.) 

was made to them on 26fch August 1935, 
and on 12th September 1935 the Company 
called upon them to pay the amounts duo 
on their shares. The Company, I am in¬ 
formed, has subsequently gone into iiquida- 
tion. These defendants failed to pay the 
money demanded and have resisted the 
present suits against them on two grounds: 
(l) that there was no valid offer and ac¬ 
ceptance of shares, and (2) that there was 
revocation of the proposal under S. 6 (2), 
Contract Act. S. 101, Companies Act. 1913, 
sub.cl. 3, provides that the amount payable 
on application on each share shall not be 
less than 5 per cent, of the nominal amount 
of the share. It is admitted that these 
applications were subsequent to the first 
allotment of shares and also that they were 
not accompanied by any payment. The 
question is whether the applications were 
legal so as to constitute a valid offer. Sub- 
section 1 of this Section mentions two con. 
ditions, (a) and (b), which must be complied 
with before any allotment can be made. 
The payment of 5 per cent, on an applica- 
tion is not one of these conditions, but it 
does not necessarily follow that the allot¬ 
ment is valid unless the conditions in sub. 
section 1 are violated. Sub.s. 5 says that 
any condition requiring or binding any 
applicant for shares to waive compliance 
with any requirement of this Section shall 
be void. Sub.sec. 3 is one of such require, 
meats and sub-sec. 6 makes it clear that 
sub-seo. 3 applies to allotments of shares 
subsequent to the first allotment. In A I R 
1936 Lah 790* it was laid down by a Divi¬ 
sion Bench that any allotment which is 
made without payment of at least 5 per 
cent, of the nominal value of the shares 
by the applicant is invalid. I respectfully 
agree with that dictum. Sub.s. 3 lays down 
a mandatory requirement. The applicant 
for a share is under a statutory obligation 
to pay 5 per cent, of the nominal amount 
of the share along with his application,! 
and the Company is also under the obliga-l 
tion to see that he does so and it is against 
public policy that any allotment should be 
made without compliance with this require, 
ment. In A I R 1934 All 855^ it was simi- 
larly held that an allotment of shares by 
directors without having received the 
minimum subscription was a misfeasance. 
That being so, the Company should not be 

1. Mutual Bank of India v. Bohan Singh, (1936) 

23 A I R Lah 790=1611 0 952. 

2. Indian States Bank. Ltd. v. Sardar Singh. 

(1934) 21 A I R All 866=164 I C 33. 
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allowed to take advantage of its^ own 
wrong-doing and neglect of the provisions 
of the Act by demanding the share money 
subsequently. 

In support of the second ground about 
revocation by the lapse of a reasonable 
time without communication of acceptance 
of the offer, reference is made to an Eng- 
lish case, (1866) 1 Ex 109.® In that case 
application for 50 shares accompanied by 
a deposit of one pound per share was made 
on 8bh June 1864. On 8bh November the 
defendant having received no communica¬ 
tion from the Company withdrew his ap- 
plication, and on 23rd November the 
Company intimated that 50 shares had 
been allotted and demanded payment of 
the balance of the first call. It was held 
that the allotment had not been made 
within a reasonable time and so judgment 
should be given for the defendant. It is 
true that in that case the defendant had 
withdrawn his application before the de¬ 
mand was made. But Sec. 6, Contract Act, 
does nob lay down that this must happen 
ibefore S. 6 (2) comes into play. If the pro¬ 
poser revokes his offer before its acceptance 
then S. 6 (1) applies. Even if he does not 
revoke, Sec. 6 (2) applies unless of course 
the proposer’s conduct amounts to a wai¬ 
ver of the revocation which would follow 
on the lapse of a reasonable time. In the 
cases before me there is no allegation in 
the plaints that intimation of their enrol¬ 
ment was sent to the defendants before 
12th September 1935. In the case of Mr. 
C. B. Parakh, there is no doubt an allega. 
tion in the plaintiff’s reply that acceptance 
of the proposal was duly communicated to 
the defendant, but the date is not given. 
Their failure to protest until demand for 
payment was made on them cannot there¬ 
fore be imputed to them as waiver. In 
A I E 1934 Bom 97,* (1866) 1 Ex 109® 
was referred to with approval. It was re¬ 
marked that if the defendant had been 
given notice of the allotment and bad not 
objected to it promptly he would have 
been bound. In the cases before me, except 
perhaps in the case of Mr. G. B, Parakh, 
there is nothing to show that such notice 
was given. I therefore hold that in three 
of these revision applications S. 6 (2) does 

3. Ramsgate Hotel Co. v. Montefiore, (1866) 1 Ex 

109=4 H & C 164 = 35 L J Ex 90 = 12 Jur 

(N S) 455=13 L T 716=14 W R 385. 

4. Indian Co-operative Navigation and Trading 

Co. Ltd. V. Padamsey Premji, (1934) 21 A I B 

Bom 97=150 I C 645=36 Bom L R 82. 


apply and the proposal should be held to 
have been revoked, and in the case of all 
four, the application was invalid and no 
money can be recovered as there was no 
valid contract. The reasons given by the 
lower Court for holding that the delay was 
reasonable because the defendants are 
gentlemen of good status and the Company 
believed they would pay up—these reasons 
appear to me to be beside the point. It is 
also immaterial that the present plaintiff 
is a transferee for valuable consideration. 
He is a business man, who no doubt under¬ 
took the risk of failing to recover all the 
amount said to be due to the Company. 
The applications are allowed with costs 
and these suits will be dismissed. I fix 
counsel’s fee at Rupees 20 in each case. 

N.S./r.k. Revision allowed. 
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Pollock J. 

Satup Singh Murat Singh Chhatri 

Accused 

V. 

Emperor. 

Criminal Eevn. No. 514 of 1938, Decided 
on 3rd February 1939, from reference by 
Addl. Sess.' Judge, Bhandara, D/. 7th 
December 1938. 

CriminalP. C. (1898), S. 195 (1) (b)—Com¬ 
plaint alleged to be false made to police and 
then to Court — Prosecution under Sec. 211, 
Penal Code, cannot proceed without complaint 
of Court. 

'Where an alleged false complaint is made to the 
police and then to the Court, a complaint under 

S. 211, Penal Code, subsequently filed is a com¬ 
plaint of an oSence alleged to have been committed 
in or in relation to a proceeding in a Court, and 
hence the prosecution under Sec. 211, Penal Code, 
cannot proceed without the complaint of the 
Court. [P 227 0 1] 

It is undesirable that where a case has been 
taken into Court it should thereafter be open to 
the police to evade the provisions of S. 195, Crimi¬ 
nal P. C., by filing a complaint under Sec. 211, 
Penal Code, onithe complaint by a police ofBcer ; 
and the wording of 8. 195 (1) (b) is quite wide 
enough to require that in such circumstances the 
Court itself shall make a compIaint.lt is certainly 
undesirable in such circumstances that the police 
should file a complaint under S. 182, Penal Code : 
AIR 1917 Cal 596 ; AIR 1927 Cal 95 : AIR 
1932 Pat 152 ; AI R 1927 Mad S5l and AIR 
1928 Rang 254, Rel, on ; AIR 1931 Rang 12, 
Expl.; AIR 1928 All 765, Not approved. 

tP227 C 1,2] 

M. Adhikari — for Accused. 

S. E. Mangrulkar — for Complainant. 

Order.—This is a reference tinder S. 433, 
Criminal P. C., by the Additional Sessions 
Judge, Bhandara, recommending that the 
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proseoution of Sarup Singh under S. 211, 
I. P. 0., should be quashed on the ground 
that it is barred by S. 195 (l) (b), Criminal 
P. 0. On 11th March 1938, Sarup Singh 
made a report to the police that certain 
named persons had out and taken away 
some of his trees. The police did not prose, 
oute these persons, and on 4th May Sarup 
Singh filed a complaint of theft in Court. 
On 23rd May the police filed a complaint 
against Sarup Singh under S. 211,1. P. C., 
and it is now contended that no such com. 
plaint could be filed without a complaint 
from the above Court. 

At the time the police filed their com. 
plaint under S. 211, I. P. C., a complaint 
of theft had already been filed in Court, 
and therefore in my opinion the complaint 
under S. 211,1. P. C., was a complaint of 
an offence alleged to have been committed 
in or in relation to a proceeding in a Court. 
This is the view taken in 44 Cal 650,^ 53 
Cal 824,2 II 155 8 ^ j p I 927 Mad 
851* and AIR 1928 Rang 254.“ The deci¬ 
sion in 8 Rang 499,^ to which 1 have been 
referred, is not a decision the other way, 
because there it was held that a complaint 
under S. 182,1. P. C., could be filed by the 
police after a complaint to the Court ; the 
question whether a complaint under S. 211, 
I. P. C., could be filed was not considered. 
The only decision the other way is 51 All 
382,^ and with due respect I prefer the 
contrary view adopted by most of the High 
Courts. It seems to me undesirable that 
where a case has been taken into Court it 
should thereafter be open to the police to 
evade the provisions of Sec. 195, Criminal 
P. C., by filing a complaint under S. 211, 
I. P. C., on the complaint by a police 
officer ; and the. wording of S. 195 (1) (b) 
is quite wide enough, in my opinion, to 

1, Brown ▼. Ananda Lai, (1917) 4 A I R Oal 596 
=36 I 0 657 =44 Cal 650 = 25 C L J 59=18 
Cr L J 26=20 OWN 1347. 

2, Samir v. Sajidar Rahman, (1927) 14 A I B Cal 

95=99 I C 118=28 Cr L J 86=53 Cal 824. 

> 8. Subbag Ahir v. Emperor, (1932) 19 A I R Pat 
162=1932 Cr 0 269=135 1 C 520=33 Cr L J 
163=11 Pat 165=12 P L T 905. 

4. Murugan v. Gutha Rami Naidu, (1927) 14 

A IB Mad 851=104 1 0 626=88 Cr L J 649 
=63 M Ii J 466. 

5. Bambrose v. Emperor, (1928) 15 A I B Bang 

264=114 IC 666 = 80 Cr L J 342 = 6 Basg 
678. 

6. Ma Paw v. Emperor, (1981) 18 A I B Bang 12 

=1931 Cr 0 28=128 1 0 686=32 Cr L J 202 
=8 Bang 499. 

, Bmperot v. Frag Datt, (1928) 15 A I B All 
^ ' 788^11110 668=29 Or LJ (188=61 All 862 
* asi999AL J 68. 


require that in such circumstances the, 
Court itself shall make a complaint. It is 
certainly undesirable in such circumstances 
that the police should file a complaint under 
S. 182, I. P. C., as has been remarked in 
some of the above cases and in A I E 1929 
Sind 115,^ but on the question whether it 
is legal or not, it is not necessary to express 
any opinion here. I hold that the present 
prosecution under S. 211, I. P. C., cannot 
proceed without a complaint of the Court, 
and the Court has already stated that it 
considers that the complaint was made 
bona fide. The reference is accepted and 
the proseoution under S, 211,1. P, C., is 
quashed. 

D.S./r.k. Revision allowed. 

8. Ramohand v. Emperor, (1929) 16 A I E Sind 
115=1929 Cr C 106=115 I C 313=30 Cr L J 
399=23 SLR 225. 
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Stone G. J. and Vivian Bose J. 

Shridhar Krishnarao and another — 

Appellants. 

V. 

Narayan Namaji and another — 

Respondents. 

Misc. Appeal No, 306 of 1937, Decided 
on 24th February 1939, from order of First 
Addl. Dist. Judge, Wardha, D/. 27th Sep¬ 
tember 1937. 

(a) C. P. Debt Conciliation Act (3 of 1933), 
Si. 12 (1), 12(2), 13*—Payment of debts can be 
agreed to be made in cash or in kind—Amount 
made payable in cash—S. 13 applies—Jurisdic* 
tion of Civil Court does not arise until S. 13 (3) 
is complied with — Amount payable in kind — 
Agreement is enforceable as decree by Civil 
Court as soon as it is registered. 

The settlements contemplated by the Debt Con. 
ciliation Act are not restricted in their scope, and 
payment of the debts can be agreed to be made 
either in cash or in kind. If the amounts due are 
made payable in cash, then the provisions of S. 13 
are attached and in that case the jurisdiction of 
the Civil Courts does not arise until the provisions 
of S. 18 (3) have been complied with; but if the 
amounts are payable in kind, then the agreement 
is cAlorceable as a decree by the Civil Courts the 
moment it is registered. No suit for specidc perfor¬ 
mance of the contract is necessary : 1939 N L J 
85, Rel. on. [P 230 C I, 2] 

(b) C. P. Debt Conciliation Act (3 of 1933), 
S. 12 (I)— Word **amountt'* in S. 12 (1) is not 
limited to sums of money — Both liabilitiei as 
well as payments in kind are contemplated. 

The word “amounts” in 8. 12 (1) is not limited 
to sums of money and both liabilities, as well as 
payments In kind, are contemplated. The word 
“amounts” in S. 12 (1) is used in a wider sense, 
than usual aud it includes the total quantity of 
the debtor’s liabilities in cash or in kind and the 
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payments of these “amounts” can be either in 
cash or in kind. 228 C 2] 

(c) Interpretation of Statutes — Construction 
— Grammatical and ordinary sense of words 
leading to absurdity or inconsistency—It can be 
modified so as to avoid these consequences. 

In construing all statutes the grammatical and 
ordinary sense of words is to be adhered to unless 
that would lead to some absurdity or some repug¬ 
nance or inconsistency with the rest of the statute 
in which case the grammatical and ordinary sense 
of the words may be modified so as to avoid that 
absurdity or inconsistency but no further : (1857) 
6H LC 61 and AIR 1939 P C 47, Ref. 

[P 229 0 2] 

D. V. Gharpurey — for Appellants. 

N. T. Mangalmurfci — for Bespondents. 

Judgment.—This appeal raises an impor. 
tant question which is likely to affect a large 
volume of litigation in this Province, The 
respondents applied to the Debt Concilia* 
tion Board for a settlement of their debts. 
Their creditors are the appellants here, 
and one Jankibai with whom we are not 
concerned. A settlement was reached in 
which the creditors undertook to receive 
payment, not in cash but in kind. The exact 
terms were that the respondents should sell 
certain immovable property to the appel. 
lants in satisfaction of the debt of Bs. 1300 
which the respondents owed the appellants 
and of Bs. 825 which they owed Jankibai, 
bringing the total consideration for the sale 
up to Bs. 2125. The appellants undertook 
to pay Jankibai her Bs. 825 and she agreed 
to release the respondents and to look to 
the appellants for her money. The agree, 
ment was thereupon registered in accord¬ 
ance with the provisions of the Act. Up to 
this point the matter never reached the 
Courts. It was all accomplished without 
any suit being filed. The respondents now 
refuse to fulfil their undertaking and so the 
appellants come to Court and seek execu¬ 
tion of the agreement under S. 12 (2), C. P. 
Debt Conciliation Act, treating the agree, 
ment as if it were a decree. The question 
is whether they can do so or whether a 
regular suit for specific performance is re¬ 
quired. The lower Court holds that the 
Debt Conciliation Act does not cont^m- 
plate agreements of this kind and that 
consequently the agreement here cannot 
be executed under Sec. 12 (2); a separate 
suit specifically to enforce it is necessary. 
Gruer J. held otherwise in (1939) N L J 85.^ 
The Act is not easy to construe; in fact, to 
put it bluntly, it is ill.drafted, and hastily 
considered provisions are in many cases 

1. Seth Shankazdas v. Seth Nandlal. (19391 
N L J 85. 


A. I.R. 

antagonistic to each other and thus place 
an impossible strain upon the Courts in 
interpreting them. The object of the Act is 
to enable debtors who are agriculturists to 
reach amicable settlements with their credi¬ 
tors and thus to relieve them from indeb¬ 
tedness. The Preamble recites : 

Whereas it is expedient to relieve agricoltuzists 
from indebtedness by amicable settlement between 
them and their creditors: 

No restrictions have been placed on the 
nature of the settlement which can be 
reached in respect of debts which fall 
within the purview of the Act and so it 
would be wrong for us to infer them unless 
they are necessarily implied. What we have 
to see then is whether there is any neces- 
sary implication. S. 12 (l), which deals 
with the conditions of settlement, merely 
states : 

If the creditors . . . come to an amicable settle¬ 
ment with the debtor, such settlement shall forth¬ 
with be reduced to writing in the form of an 
agreement recording . . . 

and then follow a list of matters which 
must be recorded. Among them are 

(1) ”the amounts payable to such creditors”, 
and 

(2) "the manner in which and the times at 
which they are to be paid.” 

Now the word “they” clearly refers to the 
word “amounts” which precedes it, and so 
the Section directs that among the matters 
to be recorded are the “amounts” due to the 
creditors specified and the time at which and 
the manner in which these “amoufits” are 
to be paid. What we have to see then is 
whether an “amount” can be paid in kind. 
That in turn depends upon what an 
“amount” is. One of the definitions given 
to the word in Webster’s International 
Dictionary is “the sum total of two or more 
sums or quantities,” and the definition of 
''debt” given in S. 2 (e) of the Act is “debt 
includes all liabilities owing to a creditor 
in cash or kind,” while S. 12 (l) speaks of 
the “total amount of the debtor's debts.” 
It is clear then that the word “amount” is 
used here in a wider sense than usual and 
that it includes the total quantity of the 
debtor’s liabilities in cash or in kind. Con¬ 
sequently, the payment of these “amounts” 
can also be either in cash or in kind. It 
follows that the word “amounts” is not 
limited to sums of money and that both 
liabilities as well as payments in kind are 
contemplated. That being so, and there 
being no express restriction on the nature 
of the agreement which may be reached, 
we would not be justified in curtailing the 
scope of this otherwise unrestricted Section 


Shkidhak Kkishnarao V. Naratan Namaji 


1839 Shridhar Krishnarao v. Narayan Namaji Nagpur 229 


unless there be "necessary implication." 
Then follows S. 12 (2) which states that 

an agreemant thus made shall.be registered 

. •. . . and it shall then take efieot as if it were a 
deoree of a Civil Court. 

That clearly means that it takes effect 
as if it were a decree from the moment of 
registration! and of course every deoree of 
a Civil Court is, in the absence of a provi. 
sion to the contrary! executable at once by 
the Civil Courts. But then follows S. 13; 

If a debtor defaults in paying any amount due 
in accordance with the terms of an agreement 
registered under sub>s. (2) of S. 12, suoh amount 
shall be recoverable as an arreac of land revenue. 

Now it is clear that only sums of money 
can be recoverable as arrears of land 
revenue, and had it not been for the word 
‘then" in S. 12 (2), it might have been 
possible to hold that since the Act must be 
read as an intelligible whole, therefore the 
word amount" in the former Section must 
be restricted to sums of money. Such a 
construction would have been strengthened 
by a reference to sub.ss. (3) and (4) of 
S. 13. The former states that: 

Where the Deputy Commissioner fails, under 
sub'S. (1) to recover as an arrear of land revenue 
any part of the amount referred to therein, be 
shall certify that it is irrecoverable and thereupon 
the agreement shall cease to subsist. 

Sub.s. (4) then continues : 

Where an agreement ceases to subsist, any 
amount which was payable under such agreement 
but has not been paid shall be recoverable as if a 
decree of a Civil Court had then been passed for its 
payment. 

What S. 13 says is therefore clear. In 
the first place, it speaks of sums of money 
and not of liabilities in kind imposed by 
the agreement. It then says that this agree, 
ment shall not, in the first place, operate 
as a decree but shall be enforced instead in 
a particular way by the revenue and not 
the Civil Courts. If that fails, then the 
agreement must be officially killed by a 
certificate of the Deputy Commissioner and 
it is only when it has thus "ceased to 
exist" as an agreement that any "amount" 
due under it is to be recoverable "as if a 
decree of a Civil Court had been passed." 
Therefore clearly the agreement does not 
lose its character as such and become a 
deoree until the contingency contemplated 
has occurred, that is to say until the agree, 
ment ceases to exist as an agreement for 
the reason given; until that happens, there 
is only an agreement and not a decree. But 
ftll this is directly counter to the word 
'then" in S. 12 (2) which states that the 
ftgreement shall take effect as a decree of a 
Civil Conrt from the moment it is regis. 


tered. It is clearly impossible for it to take 
effect from that moment as a deoree and 
yet at the same time be deemed not to be a 
decree until it has ceased to subsist because 
of the Deputy Commissioner’s certificate. 
We are sensible of the fact that the present 
S. 13 was not introduced into the Act until 
the year 1936 and that it was not there 
when the Act first came into force. But 
the original Section used exactly the same 
language so far as this matter is concerned. 
Sub-SB. (l), (2) and (3) of the old Section 
are exactly the same as sub-s. (1), (3) and 
(4) of the present. The only departure is 
contained in sub-s. (2) of the new Section 
and that does not affect the present ques. 
tioD. In these circumstances, it being im. 
possible to reconcile these contradictory 
provisions, it becomes necessary for us to 
modify the ordinary sense of the words 
used. Our power to do so is contained in a 
passage from Lord Wensledale’s speech in 
(1857) 6 H L C 61^ at p. 106 which was 
quoted with approval by the Privy Coun- 
cil in Privy Council Appeal No. 81 of 
1938^ on a question relating to the con¬ 
struction of a statute: 

I have been long and deeply impressed with the 
wisdom of the rule, now I believe, universally 
adopted, at least in the Courts of law in West¬ 
minster Hall, that in construing wills and indeed 
statutes, and all written instruments, the gram¬ 
matical and ordinary sense of the words is to be 
adhered to, unless that would lead to some absur¬ 
dity or some repugnance or inconsistency with the 
rest of the insttument, in which case the gram¬ 
matical and ordinary sense of the words may be 
modified, so as to avoid that absurdity and incon¬ 
sistency, but no further. 

We have now to see how and in whafc 
way the modification is to be made. As 
regards this we bear in mind (l) the fact 
that this legislation makes drastic inroads 
upon vested rights and that therefore (2) we 
should not attempt to fetter the usual free, 
dom of contract permissible under the law 
for the settlement of these vested claim 
except in so far as we are expressly or by 
necessary implication directed to do so; 
and (3) we note that S. 12 not only imposes 
no restrictions upon the kind of settlement 
which may be made, but on the contrary 
indicates that it is using at least one word, 
the word "amounts," in a much wider sense 
than usual. We also think it right to take 
into consideration other matters to which 
reference would not have been permissible 

2. Grey v. Pearson, (1867) 6HLC61 = 26 IjJ 
Ch 473=3 Jur (N B) 823=5 W B 454. 

8. Pakala Narayanaswami v. Emperor, Bevoried 
in (1939) 26 A I R P 0 47=180 I C 1. 
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had the words of the Act been clear and 
unambiguous. In the official introduction 
to the Provincial Government’s introduc¬ 
tion to the Central Provinces Debt Conci¬ 
liation Act, the following passage occurs at 
page 2 ; 

In cases in which the debts are too heavy to be 
liquidated from surplus annual income in a rea¬ 
sonable number of years, one way out of the diffi¬ 
culty is to satisfy a portion of the compounded 
debt by a transfer of a part of the property. 

It is true that the passage continues : 

Strictly speaking, such settlements ate not 
within the purview of the Act. 

But it goes on to say : 

But there is no bar to the Board using its good 
offices to bring them about, and in practice they 
are made whenever possible. 

Therefore not only have these Boards 
been encouraged to bring about such settle¬ 
ments but here is an oflficial statement by 
Government that the practice is to do 
this whenever possible; and the present 
case is one of these instances. Now it seems 
clearly wrong to us that an authority of 
this kind, in whom all parties should have 
confidence and trust, should be encouraged 
to bring about a result which is said to be 
beyond the scope of his powers without his 
being told in the clearest terms that he 
must explain to these parties that he is act¬ 
ing, when matters reach this stage, only as 
a mediator and a friend and nob in an offi¬ 
cial capacity; that be must explain that he 
has no official status to intervene. If the 
present case is a sample, and we are told it 
is, then clearly the parties are left under 
the impression that his good offices are 
being exercised under the Act itself. All 
the procedure of the Act has been used and 
the agreement is drawn up in the specified 
form and it has been registered as an 
agreement under the Act. It seems to us 
therefore that a large number of these 
settlements must have been effected under 
these conditions and under the impression 
that they come under the Act, In these 
circumstances it behoves us to uphold them 
under the Act if we can; otherwise much 
injustice will result. And lastly we have 
here the fact that the Act has already been 
judicially interpreted along those lines by 
a Judge of this Court in (1939) N L J 85.^ 
In these circumstances we feel that the 
nearest we can come to reconciling these 
conflicting Sections is to hold (l) that the 
settlements contemplated by the Act are 
not restricted in their scope and that pay¬ 
ment of the debts can be agreed to be made 
either in cash or in kind, and (2) that if 
the amounts” due are made payable in 


cash, then the provisions of S. 13 are 
attracted and in that case the jurisdiction 
of the Civil Courts does nob arise until thej 
provisions of S. 13 (3) have been complied 
with; but (3) if the amounts are payable in 
kind, then the agreement is enforceable as 
a decree by the Civil Courts the moment 
it is registered. The appeal is allowed and 
the order of the lower Court is reversed. 
The agreement will be treated as a decree 
for specific performance of the contract to 
sell the land contained in the agreement 
and execution will proceed accordingly. 
Costs here and in the Courts below will be 
paid by the respondents. 

r.m./r.k. Appeal allowed . 
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Stone C. J. and Vivian Bose J. 

Tkakur Chudaman Singh Rajput — 

Defendant — Appellant. 

V. 

Bahu Kamtanath Gauri Shanker Bhar- 
gava — Plaintiff — Respondent. 

Letters Patent Appeal No. 35 of 1936, 
Decided on 15bh March 1939, from appel¬ 
late decree of Gruer J., in S. A. No. 31 of 
1935. D/- 29bh October 1936. 

(a) C. P. Tenancy Act (1 of 1920), Ss. 49, 
110 — S. 49 bac no retrospective effect in rei* 
pect of leases of sir land validly granted under 
old Act by ex-proprietor when be was proprie* 
tor Rights acquired under tbe lease are 
saved by S. 110. 

The provisions of Sec. 49 have no retrospective 
effect in respect of leases of sir land, validly grant¬ 
ed under the old Act, by an ex-proprietor, when 
he was proprietor. The leases and tbe rights 
acquired by the tenant under them, under the old 
Act are expressly saved by S. 110 of the present 
Act : A I R 1933 Nag 378, Rel, on; 9 N L B 
258, Ref. [P 232 0 1] 

(b) Interpretation of Statutes — Construction 
of Acts. 

No Act should be construed so as to destroy 
existing rights unless there is unambiguous Ian* 
guage to that efiect. CP 231 0 2] 

(c) Interpretation of Statutes — Marginal 
notes — Marginal notes can be looked into If 
particular construction leads to conflict of 
rights granted by Act and those acquired under 
old Act repealed by it. 

Wheopk a particular construction of a Section of 
an Act leads to a conflict of rights granted by the 
Act and those acquired under an old Act repealed 
by it, tbe Court is entitled to look to the marginal 
note in the Section for purpose of interpreting it. 

CP 231 0 21 

M. B Kinkhede, J. Sen and A. R. Kul- 
karni — for Appellant, 

R. N. Padhye and R. K. Rao — 

for Respondent, 
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Judgment. — This is a Letters Patent 
Appeal which raises an important question 
about the retrospective effect of S. 49, 
0. P. Tenancy Act of 1920. One Tikait- 
singh was the proprietor of an 8 annas 
share in Mouza Chhapara Khurd and held 
certain sir land in connexion with that 
share. On 13th January 1908 he mortgaged 
his proprietary rights to the defendant, 
appellant. The mortgage was for foreoio- 
sure and in 1919 the defendant sued upon 
it. But before he did that Tikaitsingh 
granted two leases of his sir fields to one 
Gauri Shankar, the father of the present 
plaintiff, by two documents dated 12tb 
March 1917 and 6th August 1917. They 
were permanent leases and the plaintiff 
now claims title under those documents 
and claims the right to possess this land 
under rights derived from them. It was 
conceded in the trial Court that these two 
permanent leases were valid. After the 
suit on the mortgage had been instituted, 
the new Tenancy Act came into force, that 
is to say it came into force on Ist May 

1920 save as to S. 96 with which we are 
not here concerned. Then on 12th March 

1921 the defendant obtained a decree for 
foreclosure and thereby the original mort¬ 
gagor Tikaitsingh, or rather his son Dilli- 
singh, Tikaitsingh being dead, became the 
exproprietary occupancy tenant and the 
mortgagee became his landlord. Dillisingh 
defaulted in paying bis rent and conse¬ 
quently the defendant sued him in 1930 
for arrears of rent and obtained a decree 
on 11th June 1930, In pursuance of this 
decree he obtained an order for ejectment 
on 11th April 1931 and took possession of 
the land. It is to be observed that the pre. 
sent plaintiff was not a party either to 

• the mortgage suit or to the rent suit or to 
the proceedings for ejectment. But in spite 
of that the defendant obtained possession 
though exactly how is not clear. Because 
of that the plaintiff filed the present suit 
for possession and obtained a decree in the 
trial Court which was confirmed in second 
appeal, the decree of the intervening Court to 
the opposite effect having been set aside. 

It is urged on behalf of the defendant 
that S. 49, C. P. Tenancy Act, either has 
retrospective effect or at any rate operates 
so as to destroy any vested interests which 
the plaintiff might have obtained under 
the old law. It is said that sub-s. (l) enacts 
that 

notwithstanding any contract to the contrary 
»• • a proprietor who temporarily or permanently 


loses.bis right to occupy any portion of bis 

sir laud as a proprietor, shall, at the date of such 
loss, become nn occupanoy tenant of such sir land 
and any tenancy right granted by him in such 
sir land foe a period exceeding five years, without 
the sanction of a Hovouuo Officer, shall thereupon 
lapse. 

Our attention is also drawn to S. 49 (3) 
which states that 

nothing in this Section shall afToct rights under 
any docament duly registered before 21st October 
1898, 

It is argued that such documents having 
been saved and no other documents having 
been saved, S. 49 has retrospective effect, 
or at any rate destroys these vested rights. 

It is a rule of construction that no Act 
should be construed so as to destroy exis. 
ting rights unless there Is unambiguous 
language to that effect. When we turn to 
S. 110 of the present Tenancy .Act it enacts 
that 

all rules.made.and leases granted 

.... rights acquired and liabilities incurred .... 
under any of the enactments hereby repealed shall, 
so far as may be, be deemed to have been respec¬ 
tively made.granted.acquired and 

incurred.under this Act. 

It is thus clear that so far as rights 
acquired are concerned, provided they were 
acquired under one of the former Acts 
repealed by the present Act, they have 
been saved and are deemed to have been 
acquired under the present Act. A difficulty 
may arise as regards the word “leases” in 
this way: if the leases in question are 
deemed to have been acquired under the 
present Act then they are inoperative, or at 
any rate inoperative beyond the term of 
five years, because of S. 49. But since such 
a construction would lead to a confiict be¬ 
tween rights under the leases deemed to 
have been so granted and the rights 
acquired under the old Acts hereby saved 
we are entitled to look to the marginal 
note : see Maxwell on the Interpretation of 
Statutes, Edn. 7, page 186. The marginal 
note indicates that the Section is dealing 
with the extent of the savings made by the 
Act. Therefore, in our opinion, the leases 
granted, together with all rights acquired, 
are being saved and not destroyed. We 
were referred to the words “so far as may 
be.” But as there is no difficulty in saving 
the leases and the rights acquired and 
liabilities incurred under them, provided 
they can be said to have been acquired 
and incurred under one of the old Acts 
repealed by the present one, these words 
introduce no complication into this case. 
We have now to see what rights the plain- 
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tiff acquired under the old Tenancy Act. 
Under that he was an ordinary tenant. 
Tenants of that kind were divided into 
two classes, namely those whose holding 
consisted entirely of sir, and others. So far 
as the former are concerned they held, 
according to the old law, under the terms 
of the contract entered into between the 
landlord and themselves except as regards 
certain particulars which do not concern 
us here. This is not to be found in express 
terms in the old Act but it must be implied 
from Ss. 63, 64, 67 and 69, and it was so 
held in 9 N L R 158^ at page 159. Sec. 45 
conferred ex-proprietary occupancy rights 
upon the proprietor of sir land who trans¬ 
ferred his rights, but sub.s. (5) expressly 
saved the rights of a tenant whose bolding 
consisted exclusively of sir. It is in these 
words : 

The accrual of occupancy.tenant right under 
sub-s. (1) shall not affect the rights of an ordinary 
tenant holding any part of the sir land at the 
time of such accrual. 

Therefore it is clear that under the old 
Act the rights which accrued to the plain, 
tiff by his leases were expressly saved by 
S. 45 (5). It follows that those rights were 
acquired under that Act and consequently 
are deemed to have been acquired by Sec- 
tion 110 of the present Act, under the pre. 
sent Act. Therefore his rights under these 
leases are saved to him and remain as they 
were before. That being so. it follows that 
the decrees of the ffrst Court and this 
Court which decree his right to possession 
are correct. In support of this view are 19 
N L R 110^ and 30 N L R 109® at p. Ill 
which hold that the provisions of the pre¬ 
sent Act relating to this matter have no 
retrospective effect in respect of leases of 
sir granted by the ex.proprietor when he 
was proprietor. Most of the arguments on 
behalf of the appellant, and the rulings 
cited by his learned counsel, were based on 
the assumption that the present position 
of the plaintiff is that of a sub-tenant 
because of the definition in S. 37 (2) (b) of 
the present Act. Those rulings are : 13 
C P L R 19,^ at p. 21, 14 N L B 107,® 28 

1. Karayan v. Bisram, (1913) 9 N L B 168 = 21 

I 0 607. 

2. Hindusicgh v. Maugal, (192S) 10 A I B Nag 

227=72 I 0 438=19 N L R 110. 

3. Bholu V. Ohajjulalsa, (1983) 20 A I R Nag 

378=147 I 0 661=30 N L R 109. 

4. Venkat Rao v. Kohlu Good, (1900) 13 C P 

LR 19. 

5. Sarjerao v. Tukaram, (1917) 4 A I R Nag 86= 

46 I 0 244=14 N L R 107. 


N L R 93.® 30 N L R 25^ and 50 Cal 419.® 
Reference was also made to Secs. 115 and 
117, T. P. Act. But since in our view the 
plaintiff s rights are expressly preserved by 
him by S. 110 no further reference to these 
arguments and authorities is necessary. 
The appeal is dismissed with costs. 

r.m./r.k. Appeal dismissed. 

6. Baldeoprasad v. Premuarain, (1932) 19 A I B 

Nag 107=139 I C 369=28 N L R 93. 

7. Sheolal v. Abdul Husein, (1933) 20 A 1 B Nag 

256=148 I C 257=30 N L R 25. 

8. Ramkissendas v. Binjcaj Chowdhury, (1923) 

10 A I R Cal 691=77 I 0 910=60 Cal 419. 


^ A. I. R. 1939 Nagpur 232 

Pollock J. 

Liquidator of Society Sangakheda 
Kalan Go-operative Bank, Hoshanga- 
bad — Appellant. 

V. 

Ayodhyaprasad Shiamlal and others — 

Respondents. 

Misc. Appeal No. 77 of 1938, Decided 
on 16th January 1939, from order of Addl. 
District Judge, Hoshangabad, D/. 1st 
December 1937. 

« Civil P. C. (1908), S«, 2 (17) (h) and 80— 
Liquidator appointed under S. 42, Co-opera* 
tive Societies Act, is public officer—Attachment 
by him in execution of award issued by Regis* 
trar of Co-operative Credit Societies — Objec¬ 
tion by person to attachment dismissed — Suit 
by that person under O. 21, R. 63 must fail 
for want of notice to liquidator. 

The duties of the liquidator appointed under 
S. 42, Co-operative Societies Act, are quasi-judioial 
duties and he has authority to summon and 
enforce the attendance of witnesses and to compel 
the production of documents in the same way as 
the Civil Court. As the liquidator is appointed by 
Government and performs public duties, he is an 
officer in the service of Government when acting 
as liquidator and is therefore a 'public officer* as 
defined in the Civil Procedure Code. Hence where • 
in execution of an award issued by the Registrar 
of Co-operative Credit Societies the liquidator 
has attached a house and an objeotion to the 
attachment brought by a person on the ground 
that the house belonged to him being dismissed, a 
suit under O. 21, R. 63, Civil P. C., is brought to 
establish his title, the suit must fail for want of 
notice to the liquidator : AIR 1927 P C 176, 
Bel, on ; A J B 1934 Nag 201, Disting. 

[P 233 C 1] 

B. L. Gupta — for Appellant. 

K. B. Tare — for Respondents. 

Judgment.—In execution of an award is¬ 
sued by the Registrar of Co-operative Credit 
Societies against Ramcharan for a debt due 
to the Sangakheda Society under liquida¬ 
tion the liquidator attached a house. The 
respondents Ajodhya Prasad and Banwari 
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'Objected to the attaohment on the ground 
iihat the house belonged to them, and, after 
•that objection had been dismissed, brought 
■a suit under 0. 21, E. 63, Civil P. 0.. to 
ostablish their title. The trial Court dis¬ 
missed the suit on the ground that no notice 
had been given to the defendant liquidator 
tfcs required by S. 80, Civil P. C. The lower 
Appellate Court held that no notice was 
necessary under Sec. 80 and remanded the 
oase for trial. 


In the lower Court it was assumed that 
a liquidator is a public officer as defined in 
S. 2 (l7), Civil P. C. This was also assum¬ 
ed in 30 N L R 240' without discussion. 
The point has been taken in this Court 
that the liquidator is not a public officer. 
Under cl. (h) of S. 2 (17) a 'public officer’ 
includes every officer in the service or pay 
of the Government. An affidavit that has 
been filed in this Court shows that the 
liquidator is the manager of the Co-opera- 
"tive Central Bank Ltd., Hoshangabad, and 
is paid a salary of Rs. 60 p. m. by that 
institution; that he had been appointed 
a liquidator under Sec. 42 (1), Co-opera- 
tive Societies Act, (2 of 1912) by order of 
ihe Registrar of the Co-operative Societies 
and has the powers mentioned in S. 42 (2) 
•of that Act; and that as liquidator he is 
not paid any allowance. The duties of the 
liquidator appointed under Sec. 42, Co¬ 
operative Societies Act, are quasi judicial 
duties and he has authority to summon 
and enforce the attendance of witnesses 
and to compel the production of documents 
in the same way as the Civil Court. As 
the liquidator is appointed by Govern¬ 
ment and performs public duties, I consider 
that he is an officer in the service of Gov¬ 
ernment when acting as liquidator and is 
therefore a “public officer” as defined in 
the Civil Procedure Code. 


Section 80, Civil P. 0., requires that nc 
suit shall be instituted against a public 
officer in respect of any act purporting tc 
be done by such public officer in his official 
capacity until the expiration of two monthi 
next after notice in writing has been giver 
to him. The decision of the Privy Council 
in 61 Bom 725* makes it quite clear thal 
no suit can be brought without previoui 
notice against a xmblic officer in respect o; 
any act, purporting to be done by him it 

1. Yedha Society, Nlmar v, Pragdas, (1934) 2: 

AIB Nag 201=1481 0 714=80 N L B 240 
a* Bhagchand Dagadosa v. Secy, of State. (1927 
14 A IB F 0 176=104 I 0 267=64 I A 331 
=61 Bom 726 (P 0). 

198B N/80 81 


his official capacity even if tho relief 
claimed is merely a declaration or injunc¬ 
tion. Here the action of the liquidator that 
gave rise to the present proceedings was 
his attachment of the house. The remark 
in 30 N L E 240' that notice was not 
necessary in that case, was obiter and the 
facts were different because there, there 
had been no attachment by the liquidator. 
I therefore agree with the trial Court that 
the suit must fail for want of notice. The 
appeal is allowed and the plaintiff's suit 
will stand dismissed with costs. Counsel’s 
fee in this Court Rs. 25. 

d.s./r.k. Appeal allowed. 
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FULL BENCH 

Stone C. J., Grille and 
Vivian Bose JJ. 

Mohammad Azizullahhan Mohammad 
Salamullah Khan — Plaintiff — 

Appellant. 

V. 

Mohammad NooruUah Khan and others 
—Defendants — Respondents. 

Misc. Appeal No. 26-B of 1935, Decided 
on 14th April 1939, from order of the Addl. 
Dist. Judge, Buldana, D/- 9th January 
1935. 

^(a) Registration Act (1908, at amended by 
Act 21 of 1929), S. 17 (1) (b) — Applicability 
to Berar — Notification No. 3510-B issued by 
Governor-General in Council in 1913 stating 
that Registration Act (1908) shall apply to 
Berar subject to any amendments to which 
that enactment is for the time being subject in 
Central Provinces it not ultra vires — Amend¬ 
ment of 1929 therefore applies to Berar and 
award is compulsorily registrable under Sec¬ 
tion 17 (1) (b). 

Notifioation No. 3510-B issued by the Governor- 
General in Council in 1913 stating that not only 
should the enaotments specified in the Schedule 
(which included the unamended Registration Act 
of 1908) apply to Berar but also those enactments 
subject to any amendments to which the enact¬ 
ments are for the time being subject in the Central 
Provinces is not ultra vires. Cl. 4 of the Indian 
(Foreign Jurisdiction) Order in Council, 1902, can 
be read as meaning that the Governor-General in 
Council may, if be thinks fit, and if that is the 
more convenient way of introducing modifications 
of existing laws into Berar, (as indeed it is), pass 
such a general administrative measure. There is 
nothing inherently wrong in it. As a matter of 
broad practice, Berar is governed along with the 
Central Provinces as one large administrative unit 
slthongh legally and technically it is entirely 
separate, and in general, laws which obtain In the 
Central Provinces are introduced almost automati¬ 
cally into Berar as a mere routine of administra¬ 
tion. Therefore this is clearly the more convenient 
way of dealing with amending enactments. As this 
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practice is in vogue for a long time and has been 
followed without question or objection for a num¬ 
ber of years and which has afiected for better or 
for worse the lives and properties of countless 
numbers of people it behoves the Court, if that be 
at all possible, to try and find a legal origin for lb. 
Hence the amendment of 1929 to Sec. 17 can be 
regarded as legally applicable to Berar and there¬ 
fore award is compulsorily registrable under Sec¬ 
tion 17 (1) (b), Registration Act, [P 235 C 2; 

P 2S6 C 1, 2] 

sjt (b) Regiilralion Act (1908), Ss. 17 (1) (b) 
and 49—Effect of unregistered award — Filing 
of award under Para. 20 of Scb. 2, Civil P. C., 
affects immovable property comprised in award 
and therefore requires registration when it is 
used for purpose of being filed under Para. 20 
of Scb. 2, Civil P. C. 

There is no law which requites an award to be 
registered before it can operate as an award in the 
same sense as the Transfer of Property Act requires 
the registration of sales and mortgages dealing 
with immovable property of the value of one hun¬ 
dred rupees and more. An unregistered award is 
not therefore invalid for all purposes. The only 
drawbacks attached to it are those mentioned in 
8. 49, Registration Act, that is to say, it cannot 
be used to “affect any immovable property com¬ 
prised therein" and it cannot be received “as evi¬ 
dence of any transaction affecting such property." 
The filing of an award under Para. 20 of Sch. 2, 
Civil P. 0., does not merely form a document 
which forms part of a judicial proceeding but it 
affects immovable property comprised in the award 
and hence requires registration when it is used for 
the purpose of being filed under Para. 20 of Sch. 2, 
Civil P. C. : A Z R 1929 P C 269 and AIR 1938 
Bom 422, Rel, on; Case law reviewed. 

[P 236 C 2; P 237 C 1; P 239 C 1; P 240 0 1] 

(c) Civil P. C. (1908), O. 23. R. 3 — Parlies 
agreeing in stating that suit has been adjusted 
^Court must record it even if compromise was 
embodied in unregistered document (Obiter). 

When both parties come before the Court and 
are agreed in stating that the suit has been ad¬ 
justed, then the Court has no option (except 
perhaps an inherent power to prevent Us proceed¬ 
ings from being used to work substantial injustice) 
but to record it. It does not then matter whether 
the compromise was embodied in an unregistered 
document or not because the authority to proceed 
is grounded on the statements made to the Court, 
the admiseions of both sides on which the Court 
is warranted to, and in fact must, act when both 
sides are agreed. That is the “proof" of which 
the rule speaks. The reason is that that which is 
admitted In the pleadings or statements made to 
the Court need not be proved. Under the law the 
writing becomes (unless registration Is necessary 
to effect the transaction itself in certain sales and 
mortgages) the only evidence'when the matter is 
in dispute, but that evidence becomes unnecessary 
when the agreement is not in dispute: AIR 1930 
P C 168, Rel. on; 24 Cal 20; AIR 1924 Cal 558; 
5 Bom 143 and 3 Mad HOB 342, Ref. 

[P 238 0 1] 

(d) Arbitration — Award — Award need not 
be in writing — Proof of oral award is not 
excluded by provisions of Registration Act. 

An award need not be in writing. An arbitrator 
can validly deliver an oral award whatever the 
nature and y-.lue of the property involved. The 
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Registration Act only fastens upon written instru¬ 
ments and therefore proof of an oral award would 
not be excluded by its provisions. [P 239 C 1] 

(e) Arbitration — Award — Registration — 
Unregistered award affecting immovable and 
moveable properties — Portion dealing with 
moveable property not separable with reason¬ 
able clearness from portion dealing with Im¬ 
movable property—Award must be rejected as 
a whole. 

The doctrine that unregistered award is had 
only in so far as it affects the immovable property 
and that therefore effect can be given to it so fat 
as the moveables ate concerned cannot apply un¬ 
less the good portion of the award can be separated 
with reasonable clearness from the bad. If it can¬ 
not, and if the two are inextricably mixed up, 
then the award has to be rejected as a whole, and 
this even though the Court should approach an 
award with a desire to support rather than to 
destroy it. [P 240 0 2} 

y. V. Jakatdar — for Appellant. 

V. K. Eaj-wade, A. V. Khare and W. B. 

Pendharkar, and A. Bazak Khan —for 

Bespondents 1, and 2 to 7 respectively. 

Judgment.—This appeal arises out of a 
suit under Para. 20 of Soh. 2, Civil P. C.^ 
in which the plaintiff sues for the filing of 
an award. The parties are heirs of the late 
Nawab Khan Bahadur Salamullah Khan 
of Deulghat. Of them the second son is the 
plaintiff-appellant. The other heirs are the 
defendants-respondents.the eldest son being 
respondent 1, The third son died during 
the pendency of these proceedings and res- 
pondents 2 to 5 are his heirs. The remain, 
ing heirs, namely respondents 6, 7 and 8,. 
are the deceased’s daughters. When the late 
Khan Bahadur died and questions arose 
about the division of his estate, all his heirs, 
that is to say, his three sons and his three 
daughters, referred the matter to arbitra¬ 
tion and agreed to abide by the award of 
Mr. M. Sharfuddin, a pleader of Amraoti. 
whom they appointed as arbitrator. The 
agreement to refer was signed on 11th June 
1931 and the award was delivered on 2l8t 
March 1932. 

All the parties to this suit accept this 
award except the eldest son, respondent 1. 
and be contends that the award not having 
been registered no suit will lie on it, and 
also that the suit is in any case barred by 
time. The first of these points has been 
found in his favour by the learned Judgo 
of the lower Court and the second against 
him, with the result that the suit has been 
dismissed. The plaintiff appeals. We will 
deal with the question of registration first. 
The argument under this head consists of 
several parts. The first, and the most im¬ 
portant from an administrative point of 
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view, is whether a certain amendment to 
S. 17, Begistration Act, has ever been 
legally applied to Berar, or whether the 
Notification of the Gevernor.General in 
Oonnoll under which it has hitherto been 
assumed that the amendment applies, is 
ultra vires. It is admitted that if the 
amendment does not apply to Berar, then 
registration will not be necessary. The ques¬ 
tion arises in this way. Sec. 17 (l) (b), 
Begistration Act, requires registration of all 
non-testamentary instruments [not being 
gifts of immovable property; that is sepa¬ 
rately dealt with in ol. (a)] 

whloh purport or operate to oreate, declare, as* 
sign, limit or extinguish, eto. . .. any right, title 
or interest .... of the value of Rs. 100 and up¬ 
wards, to or in immovable property. 

There can be no doubt that awards, 
when they relate to immovable property of 
the value of Bs. 100 and upwards, fall 
within the ambit of this clause. But in the 
Begistration Act, as it stood before the 
amendment in question, awards were ex- 
praasly exempted under S. 17 (2) (vi) which 
in its unamended form was in the follow¬ 
ing terms: 

Nothing in clauses (b) and (o) of sub-seotion (1) 
applies to. 

(vi) any decree or order of a Court and any 
award. 

Therefore up to the date of the amend¬ 
ment awards did not require registration. 
Then came S. 10 of Act 21 of 1929 which 
introduced amendments to S. 17. In so far 
as they are relevant to the present matter 
the words “and any award” were deleted 
from ol. (vi) above and in their place were 
substituted 

except a decree or order expressed to be made on a 
compromise and oomprlBing immovable property 
other than that which is the subject-matter of the 
suit ox proceeding. 

This, of course, had the effect of making 
ol. (b) of sub-sec. (l) applicable, and so 
awards now require registration wherever 
the Act and its amendment apply. We now 
turn to the question at issue here, which is, 
has this amendment ever been properly in. 
tioduoed into Berar. There can be no doubt 
that Berar is not British India and that 
until the passing of S. 47 of the present 
Government of India Act of 1935 it was 
technically administered as a separate unit 
by the Governor. General in Council acting 
under the Indian (Foreign Jurisdiction) 
Order in Oounoil, 1902. Among the admi. 
nistrative powers conferred by that Order 
were those of legislation. These, as their 
Lordships of the Privy Council point out 


in 26 N L B 326,^ are derived from cl. 3 of 
the Order in Council of 1902 referred to 
above. Therefore the Governor-General in 
Council has the right to legislate for Berar 
either personally or by delegating any such 
power or jurisdiction “to any servant of the 
British Indian Government.” Cl. 3 having 
thus conferred powers of legislation, cl. 4 
then clothes the same authority with the 
right to make such rules and orders as may 
seem expedient for carrying “this Order 
into effect,” that is to say, in so far as the 
present matter of legislation is concerned, 
for carrying into effect such legislative 
measures as the Governor.General in Coun- 
oil, or his authorized agent as above, may 
think fit to make for Berar. One of these 
means is by applying “with or without 
modifications all or any of the provisions 
of any enactment in force elsewhere or 
otherwise.” Now the Begistration Act of 
1908, that is to say the unamended Act 
which did not require the registration of 
awards, was introduced into Berar by the 
Governor.General in Council on 3rd Nov¬ 
ember 1913 by Notification No. 3510.B, 
but the Amending Act of 1929 (Act 21 of 
1929) has never been so introduced. What 
the Governor.General has done instead has 
been to state in the above Notification that 
not only shall the enactments specified in 
the schedule (which includes the unamend, 
ed Begistration Act of 1908) apply to Berar 
but also those enactments 

subject to any amendments to which the enact¬ 
ments are for the time being subject in the Central 
Provinces. 

The question is whether be has power to 
do this. It is argued, and not unnaturally, 
that the Indian (Foreign Jurisdiction) Order 
in Council clothes the Governor.General in 
Council with authority to legislate and 
that he cannot delegate this authority to 
any other person or body except as pro¬ 
vided in the Order, that is to say except 
to “any servant of the British Indian Gov¬ 
ernment.” But what he has done here has 
been completely to abrogate his functions 
in so far as all amending measures are con. 
cerned and not even to appoint a subordi. 
Date authority to determine whether a 
measure which is deemed by a Legislature 
in British India, even a subordinate Pro. 
vincial Legislature which can in no sense be 
considered a servant of the British Indian 
Government, to be suitable for British 

1. Dattatraya Krishnarao v. Secy, of State, (1930) 
17 A I R P G 267=128 I C 664=67 I A 318= 
68 Gal 570=26 N L R 326 (P C). 
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India, is also suitable for Berar. Ife is argu. 
ed 'that the Governor-General in Council 
cannot thus abandon his responsibilities 
and that no measure can become law in 
Berar, even if it be only an amending ep. 
actment, until the Governor-General in 
Council has brought his mind to bear upon 
the question and has determined whether 
it is suitable for introduction there or not. 
We confess that there is considerable force 
in this contention and had it not been for 
the long continued practice, we would have 
been inclined to decide that way. But the 
effect of so deciding would be so disastrous 
and the consequences so serious (it would 
have the effect of rendering important 
amending enactments between 1913 and 
1935 null and void in Berar) that we hesitate 
to do so. When Courts find in vogue a long 
continued practice which has been followed 
without question or objection for a number 
'of years and which has affected for better 
;or for worse the lives and properties of 
countless numbers of people it behoves 
them, if that be at all possible, to try and 
jfind a legal origin for it. This wa think is 
to be found in cl. 4 itself. In the first 

place, it is perfectly general : 

The Governor-General in Council may make 
such rules and orders as may seem expedient for 
carrying this Order into eSect. 

It is not entirely impossible though we 
confess the construction is strained, to read 
this as meaning that the Governor-Gene¬ 
ral in Council may, if he thinks fit, and if 
that is the more convenient way of intro¬ 
ducing modifications of existing laws into 
Berar, (as indeed it is), pass a general 
administrative measure of the character 
we find here. There is nothing inherently 
wrong in it. As a matter of broad practice, 
Berar is governed along with the Central 
Provinces as one large administrative unit 
although legally and technically it is enti- 
irely separate, and, in general, laws which 
obtain in the Central Provinces are intro¬ 
duced almost automatically into Berar as 
a mere routine of administration. There¬ 
fore this is clearly the more convenient way 
of dealing with amending enactments. Con- 
sequently, since ol. 4 is worded so general¬ 
ly, it is not impossible to construe it as 
conferring the powers which in fact we 
{find have been exercised. This is especially 

so as sub.cl. (a) is also worded widely, 
for determining the law and procedure to be ob* 
served, whether by applying with or without 
modidcations all or any of the provisions of any 
enactment in force elsewhere or otherwise. 

It is not easy to determine the force of 


the words or otherwise ” but we think it 
is possible to ascribe to them a meaning 
which does not tie the Governor-General 
in Council down to the .procedure of issu¬ 
ing a fresh notification in respect of each 
amending enactment. We observe that this 
does not necessarily imply a complete ab¬ 
dication of function and we have no doubt 
that in practice that is never the case. The 
Governor-General in Council can always 
state that notwithstanding the notification 
we are considering any particular amend¬ 
ment of an enactment which would apply 
to Berar under the notification shall not 
apply, and we have no doubt that he would 
do so if it were undesirable that it should. 
When carefully analyzed therefore the mat¬ 
ter merely comes to this: that there are 
two ways of doing the same thing, one a 
positive and direct way and the other an 
indirect one. When therefore we find that' 
the functions bestowed by the Order in' 
Council of 1902 have been exercised in the| 
indirect way for a large number of years* 
and in respect of a large volume of impor- 
tant legislation, and when we find that 
such a construction of the Order is not an 
impossible one, it behoves us to accept it 
even though we would not have so inter¬ 
preted it if the matter had been one of first 
impression. 

It is also possible to conclude that cl. 3 
of the Order in Council deals with legisla. 
tion which is being initiated for the first 
time, such for example, as the Berar Alie. 
nated Villages Tenancy Law of 1921 with 
which their Lordships were dealing, while 
cl. 4 refers to enactments which are al¬ 
ready in force elsewhere and which merely 
have to be incorporated in whole or in part 
into the laws of Berar. It is possible to 
conclude that the powers of the Governor- 
General are wider in the latter case. We 
therefore hold that the notification we have 
been discussing was not ultra vires, and 
that means that the award in suit was com¬ 
pulsorily registrable under S. 17 (l) (b). 

We have next to consider the effect of 
that. There is no law which requires an 
award to be registered before it can ope¬ 
rate as an award in the same sense as the 
Transfer of Property Act requires the regis- 
tratiou of sales and mortgages dealing with 
immovable property of the value of one 
hundred rupees and more. An unregistered 
award is not therefore invalid for all pur¬ 
poses. The only drawbacks attached to it 
are those mentioned in S. 49, Begistration 
Act, that is to say, it cannot be used to 
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"affeot any immovable property oompriaed 
therein'* and it cannot be received "as evi. 
dence of any transaction affecting such 
property.” The question is whether the 
mere filing of an award under para. 20 can 
be said to amount to one of these purposes 
or whether the award when used solely 
for this purpose merely forms a document 
which forms part of a judicial proceeding. 
If it does, then, according to repeated de- 
cisions of the Privy Council, it will not 
require registration in so far as it is used 
for that purpose. 

It will be necessary however to examine 
carefully the exact scope of their Lord, 
ships’ pronouncements. The rule as origi. 
nally enunciated was simply this. Their 
Lordships stated in 20 All 171^ that 

the provisions of S. 17 of the Aot do not apply to 
proper judicial proceedings, whether coDsisting of 
pleadings hied by the parties, or of orders made by 
the Oourt. 

These remarks were made in respect of 
a petition for extension of time put in by 
the mortgagors in that suit in foreclosure 
proceedings, and the question was whether 
the petition could be used in evidence in 
another suit between the same parties in 
respect of the same property. In a later case, 
22 Mad 508,^ somewhat similar remarks 
were made in the following circumstances. 
There was a suit for the possession of cer. 
tain lands and certain other lands were 
expressly excluded from the scope of the 
suit. This suit was compromised by two 
documents. One was called a razinamah 
and the other an agreement of union. The 
former related exclusively to the lands in 
suit and set out the proportions in which 
the parties bad agreed to share them. It 
also made independent reference to the 
lands which had been excluded from the 
scope of the suit and about which the par. 
ties had also compromised, and set out the 
effect of that compromise. It placed the 
lands in a separate schedule called Soh. D. 
The other document, the deed of union, 
referred to both sets of land. 

The parties produced the razinamah in 
Court and asked the Court to pass a decree 
in accordance with it "under S. 375, Civil 
P. C., after settling.” That was done, but 
the decree made no reference to the lands 
in Sch. D which bad been excluded from 
the scope of the suit. The parties acted 
upon the entire agreement but subsequently 

2. Blndeerl Naik t. Ganga Baran Baku, (1898) 20 
All 171=26 IA 9=7 Bar 273 (P 0). 

8. Pcaual Anni t. Lakshmi AodI, (1899) 22 Mad 
608=261 A 101=7 Baz 516 (F 0). 
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disputes again arose and this time a suit 
was brought for possession of the lauds 
which had been excluded from thej^scopo 
of the former suit, namely the lands con¬ 
tained in Sch. D of the razinamah. Tho 
defendant endeavoured to defend her pos¬ 
session by setting up a title derived under 
the compromise. Their Lordships held that 
in maintaining this defence the defendant 
could derive no aid from the agreement of 
union because it had not been registered. 
Bub as regards the razinamah they said : 

The razinamah was not registered in accordance 
with the Act of 1877; but the objection founded 
upon its non.registration does not, in their Lord- 
ships’ opinion, apply to its stipulations and pro¬ 
visions in ao far as these wore incorporated with, 
and given efiect to by, the order made upon it by 
the Subordinate Judge in the suit of 1885. The 
razinamah, in so far as it was submitted to and 
was acted upon judicially by the learned Judge, 
was in itself a step of judicial procedure not 
requiring registration; and any order pronounced 
in terms of it constituted res judicata, binding 
upon both the parties to this appeal who gave 
their consent to it'. 

Bub their Lordships went on to point out 
that the razinamah itself was not admis- 
sibloiin evidence and that since the portion 
of the compromise relating to the lands in 
Sch. D had not been incorporated in the 
decree and that since the suit in question 
related solely to those lands, any defence 
based exclusively upon the razinamah must 
fail. This question was again considered 
by their Lordships in 47 Cal 485^ where 
their earlier decision was examined at 
length and they stated that what the Board 
were considering in the earlier case was 
the effect of S. 375, Civil P. C., and they 
went on to hold that a decree of a Court 
which recorded a compromise was always 
admissible as evidence of the adjustment in 
BO far as the adjustment was incorporated 
and recorded in it even though its terms 
might not be executable without registra¬ 
tion in BO far as it affected property outside 

the suit. Their exact words are : 

They think the document did purport to create 
a contingent tight or interest in immovable pro¬ 
perty, and they do not think that in treating the 
decree pro tanto as a nullity the learned Subordi¬ 
nate Judge has given effect to the difference be¬ 
tween receiving the decree in evidence as a decree 
and executing its terms as against property outside 
the suit. 

The reference to Sec. 375 (now 0. 23, 
B. 3) is, in our opinion, important. What 
that Buie states is that : 

Where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or in 

4. Hemanta Xumari Debi v, Midnapur Zaznin- 
darl Co., (1919) 6 A I R P 0 79 = 63 I C 534 
= 46 I A 240 = 47 Oal 485 (P C). 
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part by any lawful agreement or compromise . . . 
the Court shall order such agreement, compromise 
orj satisfaction to be recorded, and shall pass a 
decree in accordance therewith so far as it relates 
to the suit. 

Now when both parties come before the 
Court and are agreed in stating that the 
suit has been adjusted, then the Court has 
no option (esLcept perhaps an inherent power 
to prevent its proceedings from being used 
to work substantial injustice) but to record 
it ; 57 Cal 1311® at p. 1321. It does not 
Itben matter whether the compromise was 
embodied in an unregistered document or 
not because the authority to proceed is 
grounded on the statements made to the 
Court, the admissions of both sides on 
which the Court is warranted to, and in 
fact must, act when both sides are agreed. 
That is the “proof" of which the Rule 
speaks. See on this point 24 Cal 20® at 
pp. 23, 25; 28 C W N 1033,^ 5 Bom 143® 
at pp. 152, 153 and 3 Mad H C E 342® af 
p. 345. The reason is that that which is 
admitted in the pleadings or statements 
made to the Court need not be proved : see 
S. 58, Evidence Act. Under the law the 
writing becomes (unless registration is 
necessary to effect the transaction itself in 
certain sales and mortgages) the only evi. 
dence when the matter is in dispute, but 
that evidence becomes unnecessary when 
the agreement is not in dispute. 

This we think is what their Lordships 
stressed in 47 Cal 485,* for they state at 
p. 499 that in their opinion the view which 
Beachcroft J. took in the High Court was 
accurate. The learned Judge had disagreed 
with his colleague Mookerjee J. and held 
that the petition before them (which em. 
bodied the terms of the compromise) "was 
not an agreement to lease but a mere state, 
ment to the Court that the parties had 
made such an agreement." The view of 
Mookerjee J. which we take it was not 
accepted, was that the document afforded 
the necessary proof qua document and not 
qua a statement made to the Court. These 
two differing views are to be found at 
pp. 489 and 490 of the report. _ 

6. Sourendranath v. Tacubala Dasi, (1930) 17 
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We take it that the effect of this differ, 
ence would be this: when the parties are 
not agreed, then an issue has to be struck 
and the matter has to be “proved" in the 
ordinary way, and in that event the usual 
rules of evidence, including those embodied 
in 8. 49, apply. The result is that when the 
agreement is embodied in a document which 
requires registration (such for instance as 
an agreement to lease, as in the Privy 
Council case) and the formality of registra. 
tion is nob complied with, then the docu. 
ment is not receivable in evidence and no 
oral evidence of its contents is permissible 
because of 8. 91, Evidence Act, The point, 
as we see it, is that it is not the document 
upon which the Court proceeds in such 
cases but the statements or rather the ad. 
missions made before it as provided for in 
S. 58, Evidence Act. Therefore the docu¬ 
ment, qua document, forms no part of the 
proceedings of the Court. It can only do so 
in so far as it constitutes the statement of 
one or other of the parties; and in so far as 
it does that, no Court can decree a claim 
or act on such a statement, if it is contested, 
to the detriment of the person challenging 
it. If that stage is reached, then proof is 
required in the ordinary way. 

The question then resolves itself into 
this: does the award have to be proved 
under para. 20, and if so. does 8. 49, Begis. 
tration Act, shut it out when it is not regis¬ 
tered and when it relates to property of the 
requisite value? We wish to make it clear 
that we are nob dealing with a case such as 
may arise where the arbitration is on a 
suit where the award is a step in the course 
of a suit. To such case different consider, 
ations apply. The filing, in such a case, is 
by the arbitrators and no contest is contem. 
plated; see Sch. 2, Para. 10. On the other 
hand, where the arbitration is without the 
intervention of the Court the award is filed 
by a party. ^ Para. 20 makes provision for 
an application to file. That application 
initiates a contest. That contest has as an 
essential part the proof of the award. Then 
comes para. 21: 

Where the Court is satisfied that the matter has 
been referred to arbitration and that an award 
has been made thereon, and where no ground such 
as 18 mentioned or referred to in paragraph 14 or 
paragraph 16 is proved, the Court shall order the 
ftward to be filed and shall proceed to pronounce 
judgment according to the award. 

Clause 2 provides that "upon the judg¬ 
ment so pronounced a decree shall follow." 
Three things are therefore necessary: firstt 
the Court must be satisfied that the matter 
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has been referred to arbitration; secondly, 
that an award has been made thereon; and 
thirdly, that no matter, such as is referred 
to in paras. 14 and 15, is proved. No; so far 
as the first is oonoerned, an agreement to 
refer to arbitration does nob require either 
writing or registration. Therefore that can 
clearly be proved by oral evidence unless 
it has been reduced to writing and in that 
case the writing must be produced. In 
cither case want of registration is no bar. 

The next step is more difficult; the plain¬ 
tiff [for that is what the applicant is now 
termed under para. 20 (2)] has to prove 
that an award has been made. Now an 
award need not be in writing: an arbitrator 
can, we conceive, validly deliver an oral 
award whatever the nature and value of the 
property involved. The Registration Act 
only fastens upon written instruments and 
; therefore proof of an oral award would not 
: be excluded by its provisions. But that is 
a contingency we need not consider here 
because para. 20 contemplates only written 
awards. The application must ask that 
the award be filed in Court,” and it is clear 
that only a written award can be so filed. 
Therefore we shall confine our attention to 
written awards, and so far as this case is 
concerned, to awards of a kind which require 
registration under S, 17 (l) (b). 

Section 49 states that in such a case the 
document shall nob (a) affect any immov¬ 
able property comprised in it, nor shall it 
(b) be received as evidence of any trans¬ 
action affecting such property, but that it 
can be used as evidence of any collateral 
transaction not required to be evidenced 
by a registered instrument. This, we agree, 
does nob shut out proof of the terms of the 
document in all oases. It merely prevents 
the document from being used for the pur. 
pose of affecting immovable property of the 
requisite value, or as evidence of any trans¬ 
action which affects such property. Found¬ 
ing upon this however it was argued that 
iwhen a person applies bo have an award 
■filed in Court he is not endeavouring to 
affect the property in it. He is only asking 
that a piece of paper be filed in Court and 
that, it was urged, is a transaction affecting 
that piece of paper only and not the pro¬ 
perty comprised in it. This contention, 
though ingenious, has, we think, been nega- 
tived by their Lordships of the Privy 
Oouncil in 33 C W N 1150.^° That was a 

10. James B. B. Bklsoer v. Bobert Hercules Skia- 
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case in which a plaintiff who had obtained 
a sale deed which required registration, and 
which therefore he was unable to enforce, 
brought a suit for specific performance and 
endeavoured to use the deed, nob for the 
purposes of enforcing the sale, but in proof 
of an agreement to sell. Their Lordships 
declined to countenance such a subterfuge. 
They stated at p. 1155 that an instrument 
which requires registration 

cannot bo used in any legal proceedings to bring 
about indirectly the effect which it would have 
had if registered. It is not to “affect” the pro¬ 
perty, and it is not to be received as evidence of 
any transaction “affecting” the property. 

They also stated: 

Their Lordships are clearly of opinion that this 
is within the prohibition of the Section. They 
think that an agreement for the sale of immovable 
property is a transaction “affecting” the property 
within the meaning of the Section inasmuch as, if 
carried out, it will bring about a change of owner¬ 
ship. The intention of the Act is shown by the 
provision of Sec. 17 (S) (V), which exempts from 
registration, and therefore frees from the restrio* 
tion of Seo. 49, a document which does not itself 
create an interest in immovable property but 
merely creates a right to obtain another document 
which will do so. In the face of this provision, 
to allow a document which does itself create such 
an Interest to be used as the foundation of a suit 
for specific performance appears to their Lordships 
to be little mote than an evasion of the Act. 

These remarks, we think, apply with 
equal force to arbitration awards. The 
matter becomes evident upon an examina¬ 
tion of para. 21, which states that the 
Court must be satisfied that the matter 
has been referred to arbitration and that 
an award has been made thereon. This, as 
we see it, means not merely that an award 
has been made but that the award sought 
to be filed is the award in question, that is 
to say the Court has to be satisfied not 
merely that the piece of paper produced 
was signed by the arbitrators bub that it 
contains the very terms and conditions 
which the arbitrators intended should 
govern the rights and liabilities of the par¬ 
ties. It may be that the document will be 
the only means of proving this in the ordi- 
nary way but that will not always be so. 
Para. 21 also states that the Court must 
be satisfied that no ground such as is men. 
tioned in para. 14 or para. 15 exists. 

Among these grounds is the following: 

Where it (the award) determines any matter not 
referred to arbitration, unless such matter can be 
separated without afiecting the determination of 
the matters referred. 

Therefore the Court may have to examine 
evidence in suitable cases about the actual 
making of the award, that is to say of the 
transaction which affects the property in 
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dispute. Another possible ground of inves¬ 
tigation is whether either party has been 
guilty of fraudulent concealment of any 
matter which he ought to have disclosed, 
or of wilfully misleading or deceiving the 
arbitrator or umpire.” Then also there may 
be allegations of forgery, as for instance, 
that terms have been fraudulently inserted 
or substituted or erased from the document 
by one of the parties or their agents, after 
it had been duly signed and delivered. 
Therefore it is clear that when para. 21 
directs the Court to be satished that "an 
award has been made thereon” the Court 
has to examine the transaction itself and 
this it can only do by receiving evidence of 
it. It does not matter in the least whether 
the objections which we have indicated 
are actually raised in any particular case 
or not because the Court is nonetheless 
examining the transaction when the only 
evidence produced—and it may well be the 
only evidence receivable—of its terms, is 
the document itself. 

This is further evident from the fact that 
the Court is directed under para. 21 , when 
it is satished about the matters we have 
referred to above, to order the award to be 
filed, and then to "pronounce judgment” 
according to the award, and upon this judg. 
ment follows a decree. It will be noted 
that the Court does not merely direct the 
award to be filed and then draw up a decree 
in accordance with its terms but has first 
to "pronounce judgment,” that is to say to 

give a "statement.of the grounds of 

the decree.” [iSee the definition of judgment 
in S. 2 (9), Civil P. C.] 

We are clear that none of this can be 
done without at least using the award as 
evidence of the transaction which affects 
the property comprised in it even if it can 
be contended that the award is not being 
used in these proceedings to affect the pro- 
perty itself within the meaning of S. 49 (a). 
But, as we have shown, such a contention 
is effectively negatived by their Lordships 
of the Privy Council. After their pronounce¬ 
ment it is impossible to contend that the 
filing of an award under para. 21 with its 
necessary concomitant of judgment and de¬ 
cree does not affect the property comprised 
in it just as much as the filing of a sale deed 
in a suit for specific performance (the case 
before their Lordships), or for possession. 
This is also the view of the Bombay High 
Court in 4 0 Bom L R 952^^ at p. S65. 

11. Chimanlal v. Dahyabhai, (1938)^ A I iTBom 
432=177 I 0 911=40 Bom L R 952. 


The last contention which we have toi- 
examine is this. It was urged that even if' 
this be so, the award is bad only in so far' 
as it affects the immovable property and 
that therefore effect can be given to it so 
far as the moveables are concerned. It was 
argued .that the two have been separately 
dealt with in the award and that the one 
can be separated from the other. Reliance' 
was placed upon the following authorities : 
Russell on Arbitration, 13th Edition, page- 
214, (1917) 1KB736^2 pp^ 747 and 748, 
36 All 336^® at p. 342, 21 Bom L R 716‘* 
and 15 Mad 336.^^ 

We need not examine the applicability 
of this doctrine to the present case because 
it cannot apply unless the good portion ol 
the award can be separated with reason¬ 
able clearness from the bad. If it cannot, 
and if the two are inextricably mixed up, 
then the award has to be rejected as a > 
whole, and this even though, as McCardie J. 
says in the English case cited "the Court 
should approach an award with a desire to 
support rather than to destroy it.” 

Now so far as this award is concerned, 
the arbitrator has divided the bulk of it 
into separate compartments, but towards 
the end when dealing with the Jagir income^ 
he states that before the income is paid- 
over to each sharer in the shares he gives, 
Nurullah Khan will be entitled as Jagirdar 
to deduct, among other things, 
such amount for the maintenance of the fort and> 
other property that has been ordered to remain in 
common as would be agreed before by all the- 
sharers. 


It will be impossible to do this without 
giving effect to the other portions of the' 
award which divide most of the immovable 
property but keep some of it, including the' 
fort referred to above, joint. Therefore the- 
portion dealing with the moveables is unfor¬ 
tunately bound up with that which deals* 
with the immovable property and we can¬ 
not disentangle the two without re-writing 
this portion of the award, and that of oourso' 
we have no power to do. 

An objection of limitation was also raised- 
but on this point we agree with the learned 
Judge of the lower Court for the reasons- 


12. Shelby v. Whitbread & Co., (1917) 1 K B736= 
86 L J K B 974=116 L T 690=33 T L R 214* 
=81 J P 165=16 L G R 279. 

13. Amir Begam v. Badruddin Husain. (1914) 1 

14. Hanmant v. Ramabai, (1919) 6 A I R Bom 38= 

^ ^ 954=21 Bom L R 716. 

16. Thandavan v. Valliamma, (1892) IS Mad 33& 
=2 M L J 130. 
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given by him in para. 6 of hia judgmenb 
that the time oooupied by the proceodiuga 
in the Oourb of the Subordinate Judge, 
First Glass, should be allowed under S. 14, 
Limitation Act. In view of our other 6nd. 
ings it is not necessary to say more than 
this on this point. The decision of the lower 
Court declining to file the award is therefore 
right and we dismiss the appeal with costs. 

d.s./r.k. Appeal dismissed* 

A. I. R. 1939 Nagpur 241 

Stone 0. J. and Vivian Bose J. 

' Sheikh JRahman Sheikh Rahim 

— Appellant. 

V. 

Seth Sheodas Daga and others 

— Respondents. 

Miso. Appeal No. 37 of 1937, Decided on 
16th March 1939, from order of Additional 
District Judge, Raipur, D/- 17th October 
1936. 

(a) Civil P. C. (1908). S. 47, O. 21. R. 90 — 
Judgment'debtor’s application for setting aside 
sale falls under O. 21. R. 90 and not under 
Sec. 47 even though auction-purchaser is not 
made party to it. 

An application by a judgment-debtor for setting 
aside an execution Bale falls under the specific pro- 
yieions of 0.21, B. 90 and not under the general 
provisions of Sec. 47 even though the auction pur¬ 
chaser may not have been made a party to such 
application : A I B 1934, Nag 21, Dissent.; A I B 
1930 Nag 5, Bef, [P 241 0 2] 

(b) Civil P. C. (1908). O. 21. R. 90—Sale of 
portion of houses when entire houses pro¬ 
claimed to be sold amounts to material irregu¬ 
larity—Whether it results in substantial injury 
depends upon facts of case. 

If the Bale proclamation states that the entire 
houBes would be sold but actually only a portion 
of them is sold, this constitutes an irregularity 
and even perhaps a materia) irregularity, but whe¬ 
ther such irregularity results in substantial injury 
depends upon the facts of each case : A J B 1933 
Mad 225, Bef. [P 242 0 1] 

D. N. Chaudhuri — for Appellant. 

M. E. Bobde, and Y. V. Jakatdar — 
for Respondents 1 and 2, and 3 
respectively. 

Judgment. —This is a judgment-debtor’s 
appeal against an order in execution Refus¬ 
ing to set aside a sale. The decree-holders 
who are the respondents before us obtained 
a mortgage decree for sale which embraced 
■ three houses. Three separate proclamations 
were issued in which each of these three 
houses was put up for sale. The sale was 
fixed for 3rd October 1936 and on that 
date one of the houses was sold. As regards 
the other two, although the proclamations 
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indicated that tho entire houses would bo 
sold, in point of fact only a 7/10 undivided 
interest in those two houses was sold. 
Judgment.debtor 1 thereupon applied to 
have tboso sales sot aside on the ground 
that there had been a material irregularity 
which had caused him substantial injury. 
This prayer was refused in the lower 
Court and the appeal is against that order. 
The reason why a 7/10 share only was 
sold in each of the other two houses was 
because after the decreo-holdors had ob¬ 
tained their decree against these throe 
houses certain other persons instituted 
another suit, entirely unconnected with tho 
suits with which we are concerned here, 
claiming a 3/10 share in the two houses of 
which only 7/10 undivided interest is sold. 
They thereupon obtained an order from 
the Court staying the sale to the extent of 
3/10 share in these two houses. That order 
was of course communicated to the sale- 
amin and consequently he sold only the 
remaining 7/10 share. One of the points 
urged in the appeal here is that there was 
nothing in the stay order to specify which 
of the two houses was to be sold partially 
and that that constitutes an illegality. We 
do not think there is anything in this 
because the order of stay refers to the suit 
in which the order had been obtained and 
in that suit only two of the houses were in 
question. Therefore the order clearly refer, 
red to those two houses. The judgment, 
debtor had an opportunity of objecting at 
the time of the sale and also after that and 
he has not made this one of the grounds of 
his objection in the lower Court. 

The next question is whether this appli.' 
cation is under S. 47 or under 0. 21, R. 90,j 
Civil P. G, It is urged that as the auction.i 
purchaser did not appear the application! 
must be deemed to have been made under 
S. 47 and that consequently the limitations 
imposed by 0. 21, R. 90 do not apply here.! 
In support of that 31 N L R 67^ at p. 80 
is relied on. O. 21, H. 90 states the condi¬ 
tions on which alone an application for 
setting aside a sale may be made. It states 
inter alia that : 

Where any immovable property has been sold 
in execution of a decree, the decree-holder, or any 
person entitled to share in a rateable distribution 
of assets, or whose Interests are afiected by the 
sale, may apply to the Court to set aside the sale. 

It will be seen that the persons entitled 
to apply include the judgment-debtor. 

1 . Brijlal v. Manohar Prasad, (1934) 21 A I R 
Nag 21=1601 0 611=31 N L E 67. 
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Therefore we are unable to see how a 


judgmenb.debtor when he applies to set 
aside a sale can be said to apply under S. 47 
when there is this specific provision in 
the Code. So far as the Nagpur ruling' we 
have just cited is concerned, that states 
that if the auction-purchaser is not joined 
and the application does nob purport to be 
under 0. 21, R. 90, then it must be taken 
to have been made under S. 47. With the 
utmost respect we are unable to agree. As 
we have said, as there is a specific provi¬ 
sion in the Code for the setting aside of 
sales the application can only be under that 
provision and not under a general provision 
like S. 47. Also we are unable to see how a 
person who is obliged to come under O. 21 , 
R. 90, can evade that provision by the 
simple expedient of not joining a person 
interested in the auction.sale. If the person 
is nob joined and if his presence is neces¬ 
sary then the proper procedure would be to 
dismiss the application as was done in 26 
N L R 127.^ We are consequently of opi- 
inion that the application is under 0 . 21 , 
R. 90, and not under S, 47. That being so, 
the applioant-appellanb has to show that 
there was material irregularity and also 
that substantial injury was caused to him 
by reason of that irregularity. The irregu¬ 
larity pleaded here is that whereas the sale 
proclamation stated that the entire houses 
would be sold only a portion was sold. We 
have no doubt that that does constitute an 
irregularity and perhaps even a material 
irregularity, bub whether substantial injury 
would flow from that is another matter. 
The learned counsel for the appellant 
relied on 66 Mad 356* where in somewhat 
similar circumstances the learned Judges of 
the Madras High Court came to the con¬ 
clusion that substantial injury had nob 
occurred. But, in our opinion, the ruling 
does not really support him. What was 
said there is to be found in the decision of 
Reilly J. at page 364; 

I do not viish it to be understood that the 
absence of direct evidence in such a case as this, 
that is the evidence of some witness coming before 
the Court and saying that he was misled by such 
a notice as these which were published in the 
villages, would in all cases prevent a reasonable 
inference being drawn that by such an irregu¬ 
larity in the publication of the proclamations 
substantial loss had been caused to the judgment- 
debtors. 

2. Haridas v. Mofatlal, (1980) 17 A I B Nag 5 ^ 

121 I 0 668=26 N li B 127. 

3. Sivaskhandaraju v. Narasimha Fattamani, 

(1983) 20 A I B Mad 226 = 144 I G 414 = 66 

Mad 356=64 M L J 489. 


In point of fact they found that in that 
case substantial injury had not been traced 
to the irregularity. They found that there 
was no substantial injury. In our opinion, 
each case must depend on its own facts. 
There may be cases in which a defect of 
this kind clearly leads to injury, but in this 
case it has nob been shown that any injury 
at all occurred. Nor has it been shown that 
if it did, it was by reason of the irregular- 
ity. On the contrary there are indications 
to show that a full price was paid. The 
auction.purchaser was joined as a party 
to the application which incidentally pur¬ 
ported to be under O. 21, R. 90, and notices 
were served on him. He remained absent 
as is evident from the order sheets of 20bh 
June 1936 and 22nd August 1936. We do 
not think he would have remained absent 
if he had obtained a bargain. The fact that 
he did nob burn up indicates to our mind 
that he paid a proper price for the property 
purchased and that therefore it did not 
matter very much to him whether ha 
retained the property or nob. There is in 
addition the fact that no objection was 
raised by the judgmenb-debtor to the sale 
being allowed in respect of a 7/10 undivid¬ 
ed share. The appeal is accordingly dis- 
missed with costs. Counsels fee Rs. 50. 

n.s./b.k. Appeal dismissed, 

A. I. R. 1939 Nagpur 242 
Grille and Niyogi JJ. 

Sarju Prasad Gillelal Agarwal — 

Defendant 4 — Appellant. 

V. 

Badri Prosad Ramaiya Prasad Tiwari, 
Plaintiff and otherSt Defendants —• 
Respondents. 

First Appeal No. 46 of 1935, Decided on 
8 th March 1939, from decree of the Addl. 
Sub-Judge, First Class, Jubbulpore, D/- 
15th January 1935. 

(a) Civil P. C. (1908), O. 1, R. 1 —Object of 
joining necectary parties — Mortgage in favour 
of B and Z> —Suit by B alone— D dying during 
course of suit — B acquiring D's rights of 
recovering debt — Non-joinder of D held 
immaterial. 

The object of joining the necessary parties is to 
enable the Court to pass an efieotive decree : AIR 
1930 Mad 714, Bel. on. [F 244 0 1] 

A mortgage was executed in favoar of B and D. 
B alone brought a suit upon the mortgage. During 
the course of the suit D died and his right to 
recover the debt devolved upon B : 

Held that although B alone had no right to 
sue on the day when he Instituted the suit, be 
acquired the full and exclusive right when D 
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died* On the date on whloh the deoroe passed 
the non«joinder of D beoame wholly immaterial 
as he died pending the suit and hence B was 
entitled to the decree, [P 244 G 1] 

(b) Civil P. C. (1908) O. 6, R. 14 and O. 4, 
R. 1—^Scope of O. 6« Rule 14 —Mortgage suit 
by one of two co*mortgagee< preeented by 
pleader for plaintiff«mortgagee is deemed to 
have been properly presented. 

Order 6, B. 14 which requires a pleading to be 
signed by the parties is merely a matter of proce¬ 
dure. That provides for signature being made by 
any person who is authorized by the party. Hence 
a mortgage suit brought by one of the two mort¬ 
gagees but duly authorized by the other is compe¬ 
tent. Plaint in such case if presented by the 
pleader of the litigating mortgagee is deemed to 
have been properly presented : 27 Oal 580 (P C) 
end A I B 1918 All 275, Bel. on\ 4 N L R 117 
andAI R 1924 All 54, Dicing. [P 244 0 1. 2] 

(c) Limitation Act (1908), Art. 132—Opera¬ 
tion of—Debtor's default during term of mort¬ 
gage when furnishes starting point of limitation 
stated — Mortgage for certain period also pro¬ 
viding that debt would become exigible on 
default by mortgagor in payment of annual 
interest —Provision enures for benefit of mort¬ 
gagee but not of mortgagor — Limitation 
against mortgagee begins when mortgage debt 
becomes due and not when default is made by 
mortgagor in payment of interest. 

Article 132 comes into operation only when the 
mortgagee is bound to sue and not when he has 
an option to sue. [P 245 0 2] 

The period fixed by the parties for payment of 
the mortgage debt means that during that period 
neither the debtor is liable to pay nor the creditor 
is entitled to recover the debt. It only fixes the 
term of the mortgage and.from the point of view 
of the mortgagee it marks the temporal limit of his 
investment. For the debtor’s default during the 
term of the mortgage to be regarded as a cause of 
action fox the suit the default ought to be such as 
would entitle the mortgagor to redeem before the 
expiry of the term as much as it would entitle the 
mortgagee to recover his debt in full. [P 245 G 1} 

Where a mortgage for a certain period also 
contains a proviso that the debt would become 
exigible on default by mortgagor in payment of 
the annual interest payable under the mortgage 
bond, such a clause only purports to give the 
mortgagee an option either to enforce the security 
at once or if the security is ample, to stand by 
bis investment for the full term of the mortgage, 
The mortgagor cannot claim to redeem the pro. 
petty after having broken his own contract by 
refusing to pay interest. The proviso therefore 
^Quies only for the benefit of tbe mortgagee and 
not the mortgagor, and consequently time begins 
to run against tbe mortgagee under Art. 132 not 
when default is made by mortgagor in payment of 
interest but when the mortgage debt becomes due: 
air 1932 P C 207, Foil.; AIR 1934 All 152, 
on, [P 245 0 1, 2] 

B, M. Joshi — for Appellant. 

■ N. T. Mangalmurfci — for Bespondents. 

« 

Judgment*—This is a defendanfe's appeal 
Irom tbe judgment of the> Additional Sub. 
ordinate Judge. First Class, Jubbulpore, 
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delivered on 15th January 1935 in Civil 
Suit No. 31 of 1933. The appeal arises out 
of a suit to enforce a mortgage executed 
by Damarilai, respondent 2, on 10th Novem- 
ber 1919 in favour of the plaintiff Badri, 
prasad and his uncle Durga Prasad, since 
deceased, to secure a debt of Rs. 3200. The 
appellant and respondents 3 to 6 were im. 
pleaded in the suit as subsequent mort- 
gagees. The suit was resisted on various 
grounds out of which those which are mate, 
rial for decision of this appeal were that 
the plaint bore a forged signature of Durga 
Prasad and that it was not properly pre. 
sented, and further that the suit was barred 
by time. The lower Court found that Durga 
Prasad’s signature on the plaint was made 
by Badriprasad and that it having been 
made under his authority the suit was pro. 
perly filed, and it negatived the plea of 
limitation. The lower Court’s decree is con. 
tested on these points. At tbe outset it is 
urged that the suit ought to have been 
thrown out for non.joinder of Durga Prasad 
as the promise to pay the debt was a joint 
promise which under B. 45, Contract Act, 
was not capable of being enforced by one 
only of tbe two joint promisees. Eeference 
is made to a number of decided cases but 
none of them, as will be shown presently, 
have any applicability to this case in view 
of the fact that Durga Prasad died during 
tbe pendency of the suit. 

In 6 Cal 815^ the additional plaintiffs 
were made parties to the suit but as tbe 
claim had become barred by S. 22, Limita. 
tion Act, so far as the added plaintiffs were 
concerned, it was held that in view of S. 45, 
Contract Act, the claim of the original plain¬ 
tiff was also barred. The same view was 
taken in A I E 1923 Mad 337,* AIR 1930 
Mad 714,^ AIR 1931 P G 229^ and 1 All 
453.® It must be observed however that in 
these cases it was held that the excluded 
parties could be joined in tbe suit at any 
time before the judgment provided the 
claim was not barred by limitation at the 
time of their joinder. In tbe present case 

1. Bamsebuk v. Bamlall Eoondoo, (1661) 6 Cal 

815=8 0 L R 457. 

2. Mohana Velu Mudaliar v. Annamalai Muda- 

liar. (1923) 10 A I R Mad 337=72 I C 63=44 
M L J 249. 

3« Amirchand Nagindas and Co. v, Raojl Bbai 
Moti Bbai, (1930) 17 A I R Mad 714 = 130 
I 0 453=58 M I* J 613. 

4. Naba Kumar v. Badbasbyam Mabisb, (1931) 
18 A I R P C 229=134 I G 664 (P C). 

6 . Dular Cband v. Balram Das, (1876*77) 1 All 
463. 
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Durga Prasad died pending the suit and his 
right to recover the debt devolved on Badri- 
prasad. Although he had no right to sue 
alone on the day on which he instituted the 
suit he acquired full and exclusive right to 
enforce the mortgage in the course of the 
suit when Durga Prasad died. As pointed 
out in A I R 1930 Mad 714^ at p. 717 the 
object of joining the necessary parties is 
to enable the Court to pass an effective 
decree. On the day when the decree was 
passed the non-joinder of Durga Prasad 
became altogether immaterial as he had 
died. If it was open to Durga Prasad to 
Ijoin in the suit at any time before his 
claim was barred by limitation he could 
have signed the plaint and entered the suit 
iany time before the judgment, but he could 
inot obviously do so as he died pending the 
Isult. 

The lower Court has found that the sig¬ 
nature of Durga Prasad was made by Badri- 
prasad with his consent. Badriprasad who 
went into the witness-box as P. W. 1 
affirmed that he read over the contents of 
the plaint to Durga Prasad and he was 
believed by the lower Court. Nothing has 
been said here to discredit the testimony 
of Badri Prasad. Badri Prasad's evidence 
clearly goes to show that the signature was 
made with Durga Prasad’s consent. O. 6, 
R. 14, which requires a pleading to be 
signed by the parties is merely a matter of 
procedure. That provides for signature 
being made by any person who is duly 
authorized by the party. If it is found that 
the suit was duly authorized by Durga 
Prasad the question whether his signature 
was made by him or by somebody else on 
his behalf becomes immaterial : see 17 Cal 
580® and 40 All 147.^ It is urged on the 
authority of 4 N L R 117® and AIR 
1924 All 54,® that the plaint was not pro¬ 
perly presented. The cases relied on are 
those in which the suits were filed by the 
sole plaintiffs. In the present case the mort- 
gage was in favour of Badriprasad as well 
and he signed the plaint and the power of 
attorney. The plaint was presented by his 
pleader. Whatever objection to the suit 
there can be on the ground of non-joinder. 

6 . Mohini Mohan Das v. Buogsi Baddan Saha, 
(1890) 17 Cal 580=5 Sat 498 {P C). 

7* Bisheshat Nath v. Emperor, (1918) 6 A I R 
All 275=44 I 0 28=19 Ct L J 865 = 40 All 
147=16 A L J 64. 

8 . Ohandramal v. Ganpat Bao, (1908) 4 N L R 

117. 

9. Rubul Amin v. Shankar Lai, (1924) HAIR 
All 5i=77 I 0 30=45 All 701=21 A L J 626. 
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the contention that the plaint was not pro¬ 
perly presented is untenable. 

Turning to the question of limitation it 
is urged that the cause of action to enforce 
the mortgage arose on 10th November 1921 
and not on 10th November 1924 as stated 
by the plaintiff for the reason that under 
the terms of the contract the debt became 
exigible when there was a default in pay¬ 
ment of the interest in the year following 
the mortgage deed. The contention is nega¬ 
tived by the decision of their Lordships of 
the Privy Council in 7 Luck 442^® but 
before applying the law, it is desirable to 
see what the precise nature of the agree¬ 
ment was. The relevant passage in the mort¬ 
gage deed, dated 10th November 1919, runs 
as follows : 

I have therefore taken from you this day a loan 
of Rs. 3200 before the Sub-Begietrar, Mandla. 1 will 
pay interest thereon at the rate of 10 as. per cent 
per mensem. I agree to pay the same in five years 
and will pay the interest annually. If 1 fail to pay 
I will pay interest at the same rate till full satis¬ 
faction thereof and I will pay it in a lump. 

The interpretation that is sought to be 
put upon this passage is that in default of 
payment of interest on the due date in any 
year the mortgage debt including the prin¬ 
cipal was to be exigible. This cannot be 
accepted as the true construction of the 
words. The expression “if I fail to pay" 
may be related to the expression “1 agree 
to pay the same in five years" and the ex¬ 
pression “will pay the interest annually." 
If it is read as referring only to the latter* 
as is argued, it would be meaningless to say 
that if interest is not paid annually it will 
be paid till full satisfaction and in a lump 
sum. It can acquire sense only when it is 
read in relation to the expression “1 agree 
to pay the same in five years." It would then 
mean that if he failed to pay the mortgage 
debt in five years as stipulated be would pay 
interest thereafter until satisfaction. The 
secondary contract is to pay post diem in- 
terest, that is interest after due date. Thue 
it is clear that there was no intention that 
the mortgagee should be given the right to 
recover the entire amount of mortgage debt 
simply on the occurrence of a default of 
payment of the annual interest. On this 
view the cause of action for the suit could 
not arise, as contended on behalf of the ap¬ 
pellant, on 10th November 1920 on which 
date there was failure to pay interest. Bven 
on the assumption that the interpretation 

10. Lasa Din v. Gulab Eanwar, (1932) 19 A I B 
P 0 207=188 I 0 779=59 I A 376 = 7 Luok 
442 (P 0.) 
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proposed on behalf of the appellant is cor- 
reoti it cannot prevail in the face of the 
abovementioned Privy Oounoil ruling. In 
that case it was pointed out that a proviso 
of this nature is inserted in a mortgage 
deed exclusively for the benefit of the mort¬ 
gagees and that it only purports to give 
them an option either to enforce their secu¬ 
rity at once, or, if the security is ample, to 
stand by their investment for the full term 
of the mortgage. It is however argued that 
as the mortgage debt was payable within 
the period of five years the proviso operated 
both for the benefit of the creditor and the 
debtor and not unilaterally for the benefit 
of the creditor. The Hindi expression used 
in the document is panch sal me deyenge ; 
that is the mortgage debt was payable 
in five years. A similar expression occurred 
in the mortgage deed of a case reported in 
17 N L B 202 ^^ and the question there was 
whether the mortgagor was entitled to re¬ 
deem before the expiry of the term fixed 
and it was held on the authority in 36 All 
195^^ that in the absence of a special con. 
dition entitling the mortgagor to redeem 
during the term for which the mortgage is 
created the right of redemption can only 
arise on the expiry of the specified period. 
Any doubt which existed once upon a time 
on the point was resolved by their Lord- 
ships of the Privy Council in the case just 
mentioned. The period fixed by the parties 
for payment of the debt means that during 
that period neither the debtor is liable to 
pay nor the creditor is entitled to recover 
the debt. It only fixes the term of tbe 
mortgage and from the point of view of the 
mortgagee it marks the temporal limit of 
his investment. Por the debtor’s default 
during the term of the mortgage to be re¬ 
garded as a cause of action for the suit the 
default ought to be such as would entitle tbe 
mortgagor to redeem before tbe expiry of 
the term as much as it would entitle the 
mortgagee to recover his debt in full. In 
A I B 1934 All 152^^ Bulaiman G. J. speci. 
fically refers to this dictum of their Lord¬ 
ships of the Privy Council made in 7 Luck 
442^^ and observes that it would be an im- 
possible result if the mortgagor can claim 
to re deem the property after having broken 

U. Bala V. Ghasi, (1931) 6 A 1 B Nag 32=64 I 0 
780=17 N L B 203. 

13. Bakhtawar Begam v. Hasaini Ehanam, (1914) 
1 A 1 R F 0 86=33 I 0 866 =411 A 84 = 36 
AU196(FO). 

Abdul Bahman v. Bheo Dayal, (1984) 21 A I B 
All 168 = 161 I 0 900 = 66> All 496 = 1934 
V A ll 7 871. 
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his own contract by refusing to pay the in¬ 
terest. Thus, it is obvious that the debtot’s, 
default in the present case would enure 
only for the benefit of the mortgagee and 
unless there was mutuality the mortgagor 
could not compel him to sue and conse¬ 
quently the time would not begin to run 
against the mortgagee under Art. 132, Limi- 
tation Act. That Article would come into 
operation only when the mortgagee is bound 
to sue and not when he has the option to 
sue. On lOth November 1920 on which 
date the appellant failed to pay the annual 
interest the mortgagee had the option to 
sue but when he failed to pay the mortgage 
debt on 10th November 1924 the mortgagee 
had no alternative but to sue. The suit is 
within time from that date. The appel¬ 
lant’s contention fails. The result is that 
the appeal stands dismissed with costs in 
both the Courts. Counsel’s fees Es. 125. 
The respondent will pay to the appellant 
the costs of the handwriting expert. 

N.S./R.K. Appeal dismissed, 
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Stone G. J. and Vivian Bose J. 

Yadorao Wasudeorao Pathak — 

Decree.holder — Appellant. 

V. 

Govindrao Ramji Pant — 

. Judgment-debtor — Eespondent. 

Letters Patent Appeal No. 13 of 1937, 
Decided on 12th April 1939, from appellate 
order of Puranik J., in S. A. No. 106 of 
1935, D/. 23rd July 1937. 

P. C. (1908), S. 48 — 5. 48 is not 
controlled by S. 6, Limitation Act. 

Section 48, Civil P. 0.,Iay8down a rule of limita¬ 
tion and controls Art. 182, Limitation Act, and not 
vice versa. As S. 6, Limitation Act, merely allows 
extensions in respect of periods prescribed in the 
first schedule and as the aggregate of the periods 
prescribed there for successive applications (other 
than the first) is confined within certain limits by 
outside legislation and not by tbe schedule itself, 
it follows that expansion outside those limits is 
not permissible. In other words, 8. 6, Limitation 
Act, does not govern 8. 48. Civil P. C., and there- 
fore the twelve years rule laid down in 8. 48 moat 
also apply to minors: A J B1938 Cal 25, Bel. on; 
AIR 1929 Mad 394, Dissent •,AIB 1915 Mad 449, 
Be/. [P 247 C 1] 

B. L. Gutpa— for Appellant, 

D. T. Mangalmurfei—/or Respondent. 

Judgment.— The question for decision 
in this Letters Patent Appeal is whether 
S. 6. Limitation Act, governs S. 48, Civil 
P. 0. The High Courts are divided, the 
majority view being that it does not and that 
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therefore the twelve years’ rule laid down in 
S. 48 must also apply to minors. The mat¬ 
ter is of first impression in this Province. 
The facts are simple. The decree-holder 
appellant, who is a minor, obtained the 
decree, which he is now seeking to execute, 
on 19th December 1919. On I6th Decern- 
ber 1922 he put in an application for 
execution. He was represented by his father 
who acted as his next friend. We are in¬ 
formed by counsel that the father died on 
15th May 1923; anyway, nothing happened 
and the application was dismissed as wholly 
infructuous on 10th March 1923. There¬ 
upon on 8th February 1934, the applicant, 
who by then had attained majority, put in 
a fresh execution application. This applica¬ 
tion is more than 12 years after the decree 
and so is beyond time under Sec. 48, Civil 
P. C., unless the appellant can avail himself 
of the provisions of S, 6, Limitation Act. 
The question is whether he can. 

The first Court decided that he could 
not. The lower Appellate Court held that 
he could. The learned Judge who has 
granted leave to appeal agreed with the 
trial Judge. The decree-holder therefore 
appeals here. All the available cases, except 
the following, have been discussed in the 
judgment appealed from. Those which have 
not been mentioned are AIR 1915 Mad 
449,^ AIR 1929 Mad 394^ and I L R 
(1937) 2 Cal 373.^ It would, we think, be 
bootless to cover the same ground, and so 
except for a reference to these three cases, 
we will confine ourselves to a discussion of 
the two Sections in question and of the 
general principles which apply to them. 
So far as S. 48 is concerned, in itself it is 
perfectly clear. Ignoring portions not rele¬ 
vant to the present case, it reads as fol¬ 
lows : 

Where an application to execute a decree. 

has been made, no order for the execution of the 
same decree shall be made upon any fresh applica¬ 
tion presented after the expiration of 12 years from 
(a) the date of the decree sought to be executed. . . 

An application for execution of the decree 
under consideration was made in this case; 
therefore under that rule no fresh applica- 
feion after the expiry of 12 years from the 
date of the decree was competent. The 
application we are considering was made 

1. Kumara Venkata v. Velayuda Beddy, (1916) 2 

AIR Mad 449=24 I 0 195=27 M L J 26. 

2. Mannarswami v. Bamaswami, (1929) 16 A I R 

Mad 394=119 I 0 39. 

8 . Kartik Chandra v. Bata Krishna, (1938) 25 
AIR Oal 26=176 I 0 212=1 L R (1937) 2 
Cal 978=660LJ 408. 
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more than 12 years after that date and 
therefore so far as S. 48 is concerned it 
did not lie. S. 6, Limitation Act, enacts : 

Where any person entitled to.. make an 

application for the execution of a decree is, at the 
time from which the period of limitation is to be 

reckoned, a minor.he may.make the 

application within the same period after the dis- 
ability has ceased, as would otherwise have been 
allowed from the time prescribed therefor in col. 3 
of Sch. 1, 

The time from which the period of limi¬ 
tation is to be reckoned in this case is 10th 
March 1923, that is to say, the date on 
which the first application for execution 
was dismissed. The appellant was a minor 
on that date. Therefore, according to this 
Section, he would be entitled to make his 
second application within the same period 
after attaining majority as would otherwise 
have been allowed under col. 3 of Article 
182, the Article in Sch. 1 applicable to 
cases of this kind. That Article prescribes 
three years from the date of the final order 
passed on the previous application for exe¬ 
cution. Therefore under this rule, the appel¬ 
lant had three years from the date on which 
he attained majority, and admittedly his 
application was made within that time. 
There is thus apparently a clash between 
these two Sections and the question is 
which is to prevail. In our opinion, the 
clash is more apparent than real. 

Under S. 6 the respite granted to a 
minor is the period which he would “other¬ 
wise have been allowed from the time pres¬ 
cribed in col. 3 of Sch. 1.” If therefore the 
period is not prescribed in col. 3 of Sch. 1 
but is to be found elsewhere, then S. 6 does 
not assist, for, it only purports to control 
the periods prescribed by Sch. 1. Art. 182 
allows three years from the date of the 
decree in respect of the first application. 
S. 48 does not apply at all to the first exe¬ 
cution application. Its provisions do not 
come into play until there has been at 
least one prior application. What it prohi¬ 
bits is a fresh application after the 12 years 
prescribed. Therefore in respect of the first 
execution application the minor has three 
years from the date on which he attains 
majority, and thus in conceivable oiroum- 
stances, the total period permissible may 
amount to as much as 21 years, and in 
still others to 24. 

But as regards subsequent applications 
the position is different. Art. 182 allows an 
indefinite number of applications for exe¬ 
cution provided each is made within three 
years from the date of the final order in 
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the one which preceded it. So far as the tion which is the assumption upon which 


Limitation Act is concerned, this could go 
on for ever, for there is no restriction upon 
the number which can be so made. But 
B. 48 steps in and prohibits any applioa. 
tion after the first, which is made more 
than 12 years after the date of the decree. 
8 . 48 therefore clearly controls Art. 182. 
If therefore S. 6 .merely allows extensions 
in respect of periods prescribed in Sob. 1 
(and that is what it says), and if the 
aggregate of the periods prescribed there 
for suooessive applications (other than the 
first) is confined within certain limits by 
outside legislation and not by the schedule 
itself, then it follows that expansion out. 
side those limits is not permissible, for 
^otherwise 8. 6 would be controlling these 
outside Acts and not merely Soh. 1. That 
is the yiew taken in the majority of the 
' oases cited, and we think it follows from 
a careful reading of the two Acts. 

^ We are further fortified in this conclu. 
sion by an examination of S. 48 (2). After 
laying down a general rule controlling the 
provisions of Art. 182 in sub.s. (l), it pro¬ 
ceeds in sub.s. (2) to make certain excep. 
tions, and it does not place either 8. 6 or 
Art. 182 among them, whereas it does place 
Art. 180, Boh. 2 to the Limitation Act of 
1877 (Art. 183 of the present Act). We 
can only conclude from this that S. 48 was 
Intended to control Art. 182 and not vice 
versa, and when we find it exempting only 
certain of the provisions of the Limitation 
Act and not others^ it must mean that the 
others were not meant to be excluded. 

Of the three new cases cited before us, 
1 L B (1937) 2 Gal 373^ agrees with the 
majority view, which we follow, at p. 385. 
In AI B 1916 Mad 449^ one of the learned 
Judges remarked that the Code of Civil 
Procedure was not a special statute but a 
general law of procedure and therefore 
8 . 48 does not control the Sections in the 
Limitation Act relating to the exclusion of 
time and those which allow the time spent 
in the doing of certain necessary acts, etc. 
We say nothing as to this. We are only 
oonoerned with the apparent conflict be- 
tween 8. 6 read with Art. 182 on the one 
hand and S. 48 on the other. We have no 
doubt that 6. 48 controls Art. 182 and the 
only question is whether this control ceases 
when minority intervenes. As we have 
Bald we do not think it does. That also is 
an answer to A I B 1929 Mad 394.^ With 
the utmost respect we cannot agree that 
8 . 48 does not lay down a rule of limita- 


that decision is based. In our opinion, the 
heading to S. 48 places that beyond doubt: 

Limit of time for execution.” The Bom. 
bay High Court agrees that that Section is 
expressly limited to cases where the limi¬ 
tation is prescribed by Sch. 1. The learned 
Judges there however state that under 
general principles of law a minor is enti. 
tied to an extended period. With the ut¬ 
most respect, we are unable to see how 
general principles of law can be invoked 
when there are special statutory enact- 
ments dealing with the matter. Also this 
is not the present view of that Court. The 
later decisions follow the earlier ones 
merely on the principle of stare decisis. 
The appeal is dismissed with costs. 

d.s./r.K. Appeal dismissed. 
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Order J. 

Amraoti Town Municipal Committee — 

Plaintiff — Applicant. 

V. 

Minamal Manhhar Das Agarwal and 
others—Defendants —Opposite Party. 

Civil Eevn. No. 210 of 1938, Decided on 
23rd February 1939, from decree of Addi¬ 
tional Small Cause Court Judge, Amraoti, 
D/- 22nd January 1938. 

(a) C. P. Municipalities Act (2 of 1922),. 
S. 25, Rules under, R. 7 R. 7 does not pro¬ 
vide for representation on behalf of Committee 
— Members of Committee, engaging counsel 
without sanction to represent Committee in 
appeal by dismissed employee — Members are 
liable for payment made to counsel. 

Rule 7 makes no provision for representation on 
behalf of the Committee but only for the employee 
in special cases. Engaging of counsel for the Com* 
mittee, being outside the scope of the rules, would 
certainly require special sanction which can justi* 
fiably be applied for only in extraordinary oiroum- 
stances. Hence where in an appeal by a dismissed 
employee to the Local Government against dis¬ 
missal, the members of the Committee engage 
counsel to represent the ease of the Committee 
without obtaining sanction and payhim,the mem¬ 
bers are liable for the payment made to him. 

[P 248 C 2) 

(b) C. P. Local Fund Audit Act (9 of 1933), 
Ss. 8 to 13 — Civil suit is maintainable even if 
procedure laid down by Sect. 8 to 13 is not 
followed. 

There is nothing in the Local Funds Act to 
indicate that the procedure laid down in it is 
exclusive or must necessarily be followed before a 
civil suit is launched. Eenoe a civil suit can be 
launched even if procedure laid down by Ss. 8 to 
18 ie not followed. [P 248 0 2] 

Dr. D. W. Kathale and K. V. Brahma— 

for Applicant. 

P. y. Deshpande — for Opposite Party. 
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Order.—The non-appUcants-defendanta 
were members of the Town Municipal 
Committee of Amraoti. They had dismissed 
their Assistant Secretary, one Gosawi. He 
appealed to the Local Government,^ and 
non-applicant 1, who was then President 
of the Committee, hy order dated 20th July 
1934 engaged Mr. Y. G. Heshpande, Pleader, 
on Bs. lOO to represent the case of the 
Committee and sanctioned an advance pay. 
ment to him of Rs. 50. This payment was 
confirmed by resolution, dated 20th Janu¬ 
ary 1935 of the Special General Committee 
of which the defendants were members. In 
fact they were actually present and voted 
for the resolution. Audit objection to this 
payment was taken in the audit note for 
1934-35, and it was recommended that 
this sum should be recovered from the ex. 
President and members who voted for it. 
Thereupon the Committee on 8th January 
1937 resolved to file a suit against these 
defendants, and sanction of the Provincial 
Government was obtained on 3rd April 
1937. It should be added that on 6th July 
1934, Government intimated to the Com. 
mittee that the appeal would be heard on 
27th July 1934. Some time between 2l8t 
July 1934, when the payment of Es. 50 
was sanctioned, and 26th July 1934, the 
Committee applied to Government for sane, 
tioning the appointment of counsel. The 
Revenue Secretary replied by telegram 
(Ex. P-7) which reads: “Law does not per¬ 
mit representation by counsel in such cases; 
regret unable to grant request.” 

The defence to the present suit was that 
it was considered necessary for the Com. 
mittee that it should be defended in appeal 
and that the action of the defendants was 
bona fide showing due care and attention 
and hence they are not liable to refund the 
money. The Judge of the Additional Small 
Cause Court held that as diflfioult points of 
law were involved and when the rules say 
that the appointment of a legal practitioner 
may be sanctioned by the authority hold¬ 
ing the enquiry or hearing the appeal the 
defendants may have reasonably antici. 
pated that they would get sanction from 
the Government: they acted bona fide as 
was shown by the fact that when the 
Local Government refused permission they 
refrained from paying the balance of the 
Bs. 100 to the pleader. The lower Court 
also bolds that neither neglect nor misoon. 
duct of the defendants has been shown and 
therefore they are not liable under S. 49 
and are protected under S. 47, C. P. Muni. 


’. Minamal ( Gruer J.) fi.. I. Bt 

cipalities Act. The learned Judge cannot 
have read the rules very carefully. The 
relevant rule is No. 7 found under S. 25, 
Municipalities Act (page 69 of the Manual): 

Representation by a legal practitioner shall 
ordinarily not be permitted. When however the 
charges are complicated or special cause is shown, 
the officer bearing the appeal or revision petition 
may allow the employee concerned to be repre- 
sented. 

The rule makes no provision for repre. 
sentation on behalf of the Committee but 
only for the employee in special cases. The 
inference to be drawn by a prudent man is 
that engaging of counsel for the Committee 
being outside the scope of the rules would 
certainly require special sanction which 
could justifiably be applied for only in 
extraordinary circumstances. There was 
no question of an emergency here. The 
Committee had ample time to get previous 
sanction. The administration of public 
funds has to be jealously scrutinized. It 
was all the more incumbent on the defen¬ 
dants to consider whether this expenditure 
was unavoidably necessary, as their own 
Secretary was a law graduate and so pre¬ 
sumably capable of dealing with the legal 
aspects of the case by submitting a written 
or oral argument. It appears that this 
expenditure is not covered by any provision 
of the Act or rules thereunder and by in. 
earring it needlessly and without sanction, 
the defendants wasted public money for 
which they must be held responsible. Their 
good faith is not impugned, but the facts 
show that they have acted without due 

4 

care and attention, and the unnecessary 
and unauthorized expenditure of Bs. 50 is 
a direct consequenoe of their negligence. It 
is also urged on their behalf that the pro. 
cedure laid down by Ss. 8 to 13, C. P. Local 
Bunds Act (9 of 1933), not having been 
followed the present suit does not lie. I osm. 
not accept that argument. There is nothing 
in the Local Funds Act to indicate that the 
procedure laid down in it is exolusive or 
must necessarily be followed before a civil 
suit is launched. The application succeeds. 
I set aside the decree of the lower Court 
and pass a decree for Bs. 50 against the 
defendants. I am not inclined to award 
any interest, but the defendants mast pay 
costs in both Courts. Pleader’s fee here 
will be Bs. 25. 

D.S./R.E. Bevision allowed* 
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Btqne 0. J. AND Vivian Bose J. 

‘Trimhak Wamanrao and others — 

Defendants — Appellants. 

V. 

Ml Bhagu Bai w/o Damuji Mali — 

Plaintiff — Respondent. 

Letters Ratent Appeal No. 10 of 1937, 
Deoided on 16th March 1939, from appel. 
iate decree of Pollock J., in Miso. Appeal 
No. 12.B of 1936, D/- 22Dd March 1937. 

(a) Hindu Law — Widow — Maintenance— 
Agreement by members of Hindu family to 
1)ay maintenance to widow at certain rate^In 
-absence of express terms to contrary agreement 
Is subject to implied condition that rate will be 
subject to variation in family fortunes—Only 
meChod of obtaining variation is by showing 
ibat circumstances justifying variation have 
come into play. 

Under the Hindn law the widow’s right to main* 
tenanoe U dependant upon the family fortunes 
and so Is liable to fluctnation both up and down 
dn sympathy with them; and though the parties 
-ooDcerned can oontraot themselves out of this and 
•undertake to pay and receive a fixed and unvari- 
able sum irrespective of the state of the family’s 
■finance at any given time, they cannot be said to 
'intend to do so altogether unless they say so in 
express terms. When they agree to a certain rate, 
and say nothing more, the ordinary law will con- 
imne to apply in all other respects. An implied 
'term has to be read into the contract that the 
agreement is subject to the variation in the family 
fortunes. Variation is permissible only when the 
•CTtoumstanees have altered to such an extent as to 
jiutify a variation of the figure agreed upon, and 
they are altered before the cause of the action for 
maintenance accrued. The only method of obtain- 
of variation in the rate would be by 
showing that the agreement has ceased to subsist 
■or that the circumstances which according to its 
■impliM meaning will justify a variation, have 
come into play. Case law referred. [P 260 C 2; 
P 362 0 1 ; P 263 0 2 ; P 264 C 1 ; P 255 C 1] 

(b) Hindu Law — Widow — Maintenance— 
Veed agreeing to pay maintenance to widow 
must be conetrded with reference to practice 
•cad usage m these matters. 

The deed agreeing to pay maintenance to widow 
4&tiBe bo oo&stTiied in the light of the Burroundiog 
oltoumstanoes and with reference to the practice 
and usage in these matters. [P 261 0 1] 

(c) Hindu Law — Widow — Maintenance- 
WYactice of Court. 

where maintenance is awarded Court 

■flonid insert words which would enable them on 

^plication to set aside or modify their orders as 

^ou^tanoes might require and in such cases the 

more appropriate one by 

^pUoation under the leave reserved ; 2eBom SS6, 

J . tP 263 0 1] 

»litl s " Widow - Maintenance- 

Wabt of alteration. 

to alter or rescind rate of maintenance 

^ does not rest in the 

g mqk of either one side or the other but depends 
WBtttoal oiroumstances which apply equally 

fp 268 C 2] 

WW N/82 A 88 


(e) Decree—Variation—Decree can be varied 
by Court itself and only in particular way 

(Obiter), 

If a decree directs the doing of a certain thing, 
then that thing must be done unless and until 
the decree is altered or provides on the face of it 
for the limits of its own existence. It is not like a 
contract which can be varied by common consent 
and which the law recognizing the unwillingness 
of the average person to put into writing clauses 
which are too obvious to his mind to require men* 
tion, takes into consideration the surrounding 
circumstances. No such laxness can ordinarily be 
imputed to Judges. Their decrees can only be 
varied or altered by the Court itself and only in a 
particular way. [P 254 C 1, 2] 

(f) Hindu Law—Maintenance—Agreement 
by manager to pay maintenance is binding on 
family. 

The manager of a joint Hindu family has the 
right to settle maiutenance claims. Wheu be does 
so he acts on behalf of the family as a whole ; so 
it is bound by his action. [P 256 0 1] 

(g) Hindu Law — Maintenance—Past and 
future. 

Ordinarily the questions regarding the payment 
of past and future maintenance would be separate 
and independent and so in the absence in a deed of 
an express statement to the contrary, it must be 
assumed that they are treated separately there. 

[P 266 0 1] 

K. B. Tare and G. S. Brahamrakehaa — 

for Appellants. 

M. E. Bobde —for Eespondent. 

Judgment. — The plaintiff is a Hindu 
widow who is suing the members of her late 
husband’s family for maintenance. The 
claim is founded on a deed, Ex. P.1, dated 
4th June 1925, which was executed by 
Bapuji, the plaintiff’s fatber.in.Iaw, who is 
DOW dead. The suit is against his sons. 
The following genealogical tree will show 
the relationship between the parties. 

BAPUJI 

I 


I I 

Damuji Waman 
w. Bbagubai deft. 1 
(plaintiff) (who died 
pending suit) 
1 


I 

Laxman 
deft. 2 


I 

Sheshrao 
deft. 3 


1 

Trimbak 


(Substituted after tbeir 
father’s death.) 


Wasant 


The deed, in so far as it is relevant for 
the purposes of this case, is in the following 
terms : 

I promise to give you Rs. 250 annually for your 
maintenance. I shall give you the abovementioned 
rupees every year on the Ist April. According to that 
deed your first year of maintenance begins from 
the date 1st April 1926. I promise to give you 
your maintenance every year in advance that is as 
soon as the new year begins. I have already pro¬ 
mised to give you Bs. 260 for the first year of your 
maintenance that is for the year 1925-26 before 
the registering officer. I shall give you Bs. 260 on 
the date 1st April 1926 for your second year oi 
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mainteiianco, that is foe tho year 1926*27« Thus 
in this way I shall give you Bs. 250 every year for 
your maiotenance until you are alive. I have got 
three sons at present. There has been no partition 
between them and myself. We are all one family. 
My eldest sou died while we were a joint family. 
At present I am the karta of the family. I shall 
give you your maintenance amount as I have 
agreed till my life. But after my death all my sons 
must also give you Es. 250 for your maintenance 
once every year as I have agreed. By this deed all 
my sons are bound to maintain you. A mutual 
understanding between you and mo has been con¬ 
cluded for your past maintenance. I do not owe 
anything to you for your past maintenance. 

It 'will be observed that the deed has 
three marked features. The first is that the 
maintenauce is payable in advance: ac¬ 
cordingly the suit which was filed on 16th 
November 1933 is in the main for the 
Es. 250 due on 1st April 1933 for the year 
1933-34. There is also a small claim for 
Es. 2-8.0 on account of the previous year, 
the contention being that the amount paid 
for that year fell short of the Es. 250 due 
by this sum of Es. 2-8-0. The balance of 
Es. 60 is for the interest which the plain, 
tiff says she has made herself liable for on 
a loan which she was forced to borrow 
owing to the defendants’ omission to pay 
the Es. 250 for which this suit has been 
brought. The second outstanding feature of 
the deed is that Bapuji, though acting as 
karta of the family and though settling a 
maintenance allowance which under the 
Hindu law would normally vary according 
to the fortunes of the family, has neverthe¬ 
less contracted on behalf of bis sons as 
well as himself, that the plaintiff will be 
paid Bs. 250 a year for the period of her 
life. 

The defendants contend that this con. 
tract must be construed in the light of the 
surrounding circumstances and that there 
must be read into it an implied clause 
which makes the undertaking to pay 
Es. 250 a year subject to variation in the 
family fortunes. They also urge that 
Bapuji had no power to bind them con. 
tractually except to the extent that the 
manager of a joint Hindu family can bind 
the other members that an undertaking of 
this sorb, (if there is no implied term as 
above), which takes no account of possible 
fluctuations in the family fortunes, is on 
the face of it imprudent, and therefore the 
family is not bound to honour it when its 
fortunes decline, as they have at the pre. 
sent juncture. 

The third feature is that the agreement 
settles not only amounts payable in 
the future but also all claims in respect of 


arrears. The plaintiff’s contention is that 
she gave up her right to a lump sum in 
respect of arrears; which she says were' 
then due, on condition that she would be 
paid a steady and unvarying allowance of 
Bs. 250 a year irrespective of fluctuations 
in the family fortunes. The argument 
against this is that the clause dealing with 
arrears has nothing to do with the rest of 
the agreement. It merely states that the 
parties have come to a mutual understand* 
ing about the matter and agree that no. 
thing is now due. This forms no part of 
the consideration for the remainder of the 
agreement and merely recites a settled fact* 
The defendants admit that the agreement 
was executed by their father, and admit 
the plaintiff’s right to maintenance, but 
they contend that since that agreement 
was executed there has been a sharp da. 
dine in' the family income and that there¬ 
fore the amount fixed in the agreement 
must now be reduced. The plaintiff replies 
that there can be no reduction and relies 
on the terms of her bond. 

The First Court upheld the plaintiff’s 
contention and decreed her claim, though 
on agreement (which also gave the defen¬ 
dants liberty to appeal) instalments were 
allowed. The lower Appellate Court agreed 
with the defendants. In second appeal, 
the learned Judge from whose decision 
the appeal has been filed agreed with the 
first Court and so allowed the appeal and 
restored the original decree. The defen¬ 
dants appeal again. Two things are, we 
think, beyond doubt. First that under the 
Hindu law the widow’s right to mainten¬ 
ance is dependent upon the family fortunes 
and so is liable to fluctuation both up and 
down in sympathy with them; and second 
that the parties concerned can contract^ 
themselves out of this and undertake to 
pay and receive a fixed and unvariable 
sum irrespective of the state of the family’s 
finance at any given time; that is to say as 
Pollock, J. has put It, they can contract 
themselves out of the realm of status and 
enter the domain of contract and can agree 
to regulate their relations henceforth ao- 
cording to the terms of an agreement. The 
first thing therefore to look to is the deed 
and that is what the learned Judge whose 
decision we are now considering has done. 
According to him the deed is plain. It says 
that the plaintiff is to be paid Es. 250 for 
her life and is to be paid not only by 
the father Bapuji but also by his sons after 
bis death. It does not make this payment 
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sabjeob to flaotufttions and does not say 
that the figure is liable to variation on the 
happening of a given event. Therefore the 
learned Judge holds, full efieot must be 
given to these terms. 

There oan be no doubt that that is what 
the deed aotually says and had there been 
no oomplioations, we would have had no 
hesitation in agreeing with that view. Bub 
we feel that the matter is not as simple as 
that. The deed must be oonstrued in the 
light of the surrounding oiroumstances and 
with referenoe to the praotioe and usage in 
these matters; to do otherwise would result 
in an unjust oonolusion. The right and in 
faot the duty to do so is oonferred by proviso 
5 to S. 92,- Evidence Act. The reason for 
allowieg an exception of this kind is given 
by Lord Campbell in (1857) 110 R R 587^ 
at p. 593. His remarks with the necessary 
modification are apposite here. He says : 

Merchants and traders with a multiplicity of 
transactions pressing on them and moving in a 
narrow circle and meeting each other daily desire 
to write little and leave unwritten what they tako 
for granted in every contract. In spite of the 
lamentations of Judges they will continue to do 
so; and in a vast majority of cases of which Courts 
of law hear nothing, they do so without loss or 
inconvenience; and upon the whole, they find this 
mode of dealing advantageous even at the risk of 
occasional litigation. It is the business of Oouibs 
reasonably so to shape their rules of evidence as to 
make them suitable to the habits of mankind and 
such as are not likely to exclude the actual facts 
of the dealings between parties when they are to 
determine on the controversies which grow out 
of them. It cannot be doubted in the present case 
that in fact this contract was made with the 
usage understood to be a term in it; to exclude the 
usage is to exclude a material term of the contract 
and must lead to an unjust decision. 

If we might paraphrase that we would 
say that in spite of the lamentations of 
Judges, Hindu widows and members of 
joint Hindu families dealing with widows 
and other maintenanoe holders will not 
employ skilled draftsmen for the drawing 
up of their deeds and will persist, much to 
the embarrassment of Courts and Judges, 
in resorting to crude instruments fashioned 
by crude craftsmen. It is possible that in a 
poor country like India where skilled legal 
advice is not easily available and indeed is 
a luxury resorted to only as a last resort, 
this occasions no great ill in a large class 
of oases which never reach the Courts, bub 
unless this is borne in mind when a case 
does find its way into the Courts, injustice 
is likely to result. People who enter into 
these agreements may not be learned in 
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tbe law but they are usually steeped in an 
atmosphere of Hindu tradition and know 
well enough Hindu ideas and usage about 
these matters. They know that the amounb 
claimable by a Hindu widow for her main¬ 
tenance fluctuates with the family fortunes 
and consequently when agreeing to any 
particular rate all that they mean is that 
that is the fair rate when the family for¬ 
tunes are at a certain ebb. Therefore their 
undertaking is to pay at that rate so long 
as tbe family income and expenditure re- 
mains where it is at the date of tbe agree¬ 
ment. All concerned understand that if the 
income increases and there is no correspond, 
iog increase in the expenditure, as for ex. 
ample having more mouths to feed, then 
80 also will the amount claimable by the 
widow; on tbe other hand, if it decreases, 
then so also will the sum agreed upon. The 
agreement in such cases is nob so much 
about the right, nor yet the circumstances 
in which it is claimable, for about that 
ordinarily there neither is nor can be room 
for controversy, but about the rate which 
is reasonable in a given set of circumstances 
and that is all that they usually apply 
their minds to. There is thus force in the 
appellants’ contention that an implied term 
should be read into tbe contract, and we 
think this follows from the observations of 
their Lordships of the Privy Council in 6 
MIA 526^ at page 550 : 

The Hindu law, no less than the English law, 
points to tbe intention as tbe element by which 
we are to be guided in determining the effect of a 
testamentarv disposition; nor, so far as we are 
aware, is there anj difference between the one law 
and the other as to tbe materials from wbioh the 
intention is to be collected. Primarily, the words 
of tbe will are to be considered. They convey the 
expression of the Testator’s wishes; but the mean¬ 
ing to be attached to them may be affected by 
surrounding circumstances, and where this is the 
case those cicoumstances no doubt must be regard¬ 
ed. Amongst the circumstances thus to be regarded 
is the law of the country under which the will is 
made and its dispositions are to be carried out. If 
that law has attached to particular words a parti¬ 
cular meaning, or to a particular disposition a 
paitioolar effect, it must be assumed that the 
testator, in the dispositions which he has made, 
had regard to that meaning or to that effect, un¬ 
less the language of the will or the surrounding 
oircumstanoes displace that assumption. 

The right to mamteuance is, in the ab¬ 
sence of a contract to the contrary, govern¬ 
ed by the Hindu law, and is, as Pollock J. 
has pub it, matter of status. The incidents 
attaching to it are well known and the 

2. Sreemutty Boorjeemoney Dossee v. Deno- 
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term ifcgeU has acquired a particular mean, 
ing when used in relation to a given set of 
facts like the ones we have present here, 
and although it is true that such persons 
may contract themselves out of this status 
we hardly think that they intend to do so 
altogether unless they say so in express 
terms. When they agree to a certain rate, 
and say nothing more, they are, we think, 
merely reaching agreement on one question, 
namely the fair rate applicable to a given 
set of circumstances. "We do not think that 
they usually mean to abrogate the rest of 
the law which states that that rate shall 
be liable to variation if and when circum- 
stances alter, and indeed, to cease altoge- 
fcher under certain conditions. 

The force of this is seen when we turn to 
another class of cases. It is a rule of Hindu 
law that a widow loses her right to main, 
tenance (except at a starving rate) if she 
becomes unchaste, also that while unchaste 
she is not entitled to any maintenance at 
all. So also it is well settled that the right 
ceases upon remarriage. It has never been 
doubted that these rules obtain in full 
force, unless expresly abrogated, even when 
there has been a decree or an agreement of 
the kind now under contemplation : see 9 
Bom 108® at p. 110, 15 All 382,^ 17 Mad 
392,® Mayne’s Hindu Law, Edn. 10, p. 831. 
The true principle then is, we think, that 
when one contracts oneself out of status 
one must include in the agreement express* 
ly or by necessary implication every point 
on which the laws appertaining to that 
status are intended to be set aside: either 
that or agree wholly to leave the realm of 
status and expressly agree from thenceforth 
to be governed, solely by the laws of con¬ 
tract in all matters touching the subject- 
matter of the agreement. Unless that is 
done, the ordinary law will continue to ap¬ 
ply in all other respects. An implied term 
has to be read into the contract that the 
agreement is subject to the usual incidents 
of Hindu law and is to be read aloQg with 
it and interpreted in that light. 

This, as we understand it, is the prin. 
cipleupon which decrees, including compro. 
mise decrees, and also agreements, have so 
repeatedly been held to be subject to varia¬ 
tion in the absence of an express direction 
to the contrary, when on the face of it they 
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Bom 108. 

4. Daulta Kuarl v. Meghu Tewari, (1893) 16 All 

882=1893 A V. N 149. 

6 . Nagamma v. Yirabhadra, (1894) 17 Mad 392. 


do not appear to be so. In any event it is 
the only legal foundation we are able to 
find for the long line of rulings which deal 
with this matter. Bub however that may 
be, and whether these were the reasons 
which prompted the learned Judges who 
80 interpreted the law or not, the fact re¬ 
mains that maintenance decrees and agree¬ 
ments have so repeatedly been treated as 
subject to variation in the absence of an 
express direction to the contrary that that 
has now become the settled practice, and 
to hold otherwise at this stage would seri¬ 
ously disturb existing rights and might 
ruin families which have placed their bands 
to documents on the assumption .that that 
was the law. It is, in our opinion, a class of 
case to which the rule of stare decisis 
should apply. 

Turning now to the rulings on this point, 
they can be summarized thus. The Calcutta 
High Court enunciated the rule as far back 
as 1868 in 9 W R 152® and applied it to a 
compromise decree in the year 1879 in 5 
C L R 18.^ The Bombay High Court made 
similar observations in connexion with de. 
crees in a Full Bench case decided in the 
year 1878. It is reported in 2 Bom 624® at 
p. 630. The Allahabad High Court follow¬ 
ed suit in a case decided in the same year 
in which an earlier decree had directed 
payment of a particular sum "so long as the 
firm of Gulab Bai Chura Mai (the family 
firm) should exist," a provision not unlike 
the one found here. That decision is repor- 
ted in 1 All 594.® Madras comes next with 
three decisions, one in 1884, one in 1888 
and the other in 1899. The first two, though 
obiter, uphold this principle, and the third 
is directly in point. These decisions are 8 
Mad 94'® at p. 96. 12 Mad 183" at p. 185 
and 22 Mad 175'^ at p. 177. Then comes a 
decision from this province decided in 1900: 
13 C P L R 156.'® It was also a case of a 
decree. There is also another Bombay case 
to the same effect in that year: 24 Bom 
386.'^ These decisions have been follow^ 
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ainoe and the rule has been reproduced in 
the latest text books; see Mayne's Hiodu 
Law, 10th Edn., p. 835 and Mulla's Hindu 
Law, 8th Edn., p. 696, para. 568. The 
same rale was applied to agreements as dis. 
tinot from decrees in 11 Luck 607^^ and in 
14 M L J 339.^® We have not been shown 
any case to the contrary. There are there, 
fore strong reasons for applying the prin. 
oiple of stare decisis, 

A decision the other way round is 47 
Mad 308.^^ There the agreement provided 
expressly that the sum fixed was not to 
be varied. That illustrates the rule we have 
been expounding. When the contract or de. 
oree, either expressly, or by necessary im- 
plication, provides that there shall be no 
variation, then the Hindu law rule of varia. 
tion is excluded. To the same effect is A1 H 
1937 Bom 368.*® We may observe in pas¬ 
sing that it would save trouble, and in 
many oases unnecessary litigation, if agree¬ 
ments, and certainly decrees, were to be 
more specific and were to include clauses 
allowing variation instead of leaving them 
to be inferred. So far as decrees are con¬ 
cerned, it is the more logical, and certainly 
the more convenient course, and in Eng. 
land there would always have to be a 
' liberty to apply" clause. Without it varia¬ 
tion would not be permissible. Of course, 
the rules of Hindu law do not obtain there 
and that makes a difference, but the rules 
for construing decrees ought to be the same 
in both countries; and in any case a clause 
of that kind would avoid the necessity for 
bringing a fresh suit to have the decree 
varied. This was pointed out by Parsons J. 
in 24 Bom 386*^ and we reproduce his ob- 
servations for the future guidance of Courts 
in this province: 

We think that, in decrees where maintenance is 
awarded, Oourts should insert words which would 
enable them on application to set aside or modify 
their orders as circumstances might require, and 
in such cases the remedy would be the more appro* 
prlate one by application under the leave reserved. 

We turn now to a more difficult question. 
Granting that an agreement of the kind we 
are considering can be varied, the question 
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arises as to how it can be done and from 
what date the variation is to take effect. 
It was argued that the only logical rule is 
that so long as the contract subsists, it 
must be enforced as it stands and if varia- 
tion is desired, then the contract itself must 
be varied in one of the ways known to law 
before variation can be permitted, and then 
the variation will, in the absence of an ex- 
press agreement to the contrary, take effect 
from that date and will affect only the 
future and not the past. We agree that this 
is so but what is the contract ? If what we 
have said is correct, then there is an im¬ 
plied condition in it incorporating the usual 
incidents of Hindu law relating to this 
matter. It must be remembered that there 
is no case here either for rescission or for 
rectification of an instrument. The only 
circumstances in which rectification is 
possible are enumerated in S. 31. Specific 
Relief Act, namely when through “fraud 
or mutual mistake of the parties .... the 
instrument .... does not truly express 
their intention." There is no case of fraud 
here nor yet of mutual, or to use a more 
correct expression, common mistake, nor 
does the instrument fail to express the in- 
tentioQ of the parties. If the principles 
which we have been analyzing are correct, 
then both sides understood quite clearly 
what was meant and expressed their inten¬ 
tion adequately enough for all legal pur. 
poses. There is therefore no room for 
rectification : nor are there grounds for 
rescission. That is dealt with in S. 35 and 
the only ground relevant here is the one 
given in cl. (a) : “where the contract is 
voidable or terminable by the plaintiff.'' 
As we read the law the right to alter or 
rescind does not rest in the hands of either 
one side or the other but depends upon 
external circumstances which apply equally 
to both. 

The issue before the Court in such cases 
is therefore a simple one. Have the circum. 
stances changed to the necessary extent ? 
If they have, then variation is permissible; 
if not, then it is not. If that is so, then 
it does not matter when the question is 
raised ; that is to say whether by a suit in 
which the family sue for a declaration (not 
for rescission or rectification, be it observed, 
for on these assumptions there is nothing 
to rectify or rescind), or by way of defence 
when the maintenance holder sues. The 
issue in either case will be the same : have 
the circumstances altered to such an extent 
as to justify a variation of the figure agreed 
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riipoD, and did they alter before the cause 
of action for the maintenance accrued ? 
This, v:e think, follows from a decision of 
their Lordships of the Privy Council. It 
was doubted for a time whether a widow 
could sue in respect of arrears, and some 
Courts held that this was a matter within 
the discretion of the Courts and that the 
Court could for sufiQcLent reason refuse to 
award any arrears, or that it could award 
arrears at a lower rate than that fixed for 
her future maintenance. But their Lord, 
ships of the Privy Council overruled this 
in 8 Pat 840*® at p. 847 and held that 
“such arrears if they truly exist, fall within 
the range of the widow’s right to mainten. 
ance.” Therefore, as we see it. all that the 
Courts are required to determine is whe. 
ther the right to the figure claimed existed 
when the cause of action accrued. If it did, 
the widow is entitled to it whatever the 
date of suit (questions of limitation aside); 
if not, then the figure must be fixed in 
accordance with the state of the family 
fortunes at the date when the right accrued. 
Whether the issue is raised by way of 
attack or in defence is immaterial. The 
point for determination is the same in 
either event. 

We observe in passing that it is not any 
and every alteration in circumstances which 
will justify variation. The alteration in 
fortune must be substantial and of a kind 
which will justify an inference that the 
parties could not possibly have intended 
the old rate to continue in the altered cir. 
cumstances. It is also to be observed that 
the alteration must have occurred before 
the cause of action to the maintenance 
holder accrued. It is only when both ele. 
meets are present that a departure from 
the figure agreed upon can be justified. The 
decisions deal mainly with decrees and 
would appear to indicate a different rule, 
namely that unless a decree provides on 
the face of it machinery for its own altera¬ 
tion, variation can only be obtained by a 
separate suit properly framed for the pur¬ 
pose. But a decree, we think, stands on a 
different footing. There is not there, or at 
any rate ought not to be, room for implied 
clauses and unexpressed understandings. If 
a decree directs the doing of a certain thing, 
then that thing must be done unless and 
until the decree is altered or provides on 
the face of it for the limits of its own 
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existence. It is not like a contract which 
can be varied by common consent and in 
which the law, recognizing the unwilling, 
ness of the average person to put into writ, 
ing clauses which are too obvious to his 
mind to require mention, takes into consi. 
deration the surrounding circumstances. 
No such laxness can ordinarily be imputed 
to Judges. Their decrees can only be varied 
or altered by the Court itself and only in 
a particular way. 

It is true that owing to the unfortunate 
practice which has grown up in the matter 
of drawing up maintenance decrees, they 
now have to be construed, for reasons of stare 
decisis, as liable to alteration even though 
they do not say so. But though we would 
not feel justified in making a greater depar. 
ture than is necessary from normal rules of 
construction in the case of decrees, we do 
not think that the same considerations 
apply to contracts which have not merged 
in a decree. The rulings are as follows : In 
the following cases a decree had fixed the 
rate and it was allowed to be varied as 
regards the future, or so we gather, though 
it is not expressly so stated in some of the 
judgments: 1 All 594,® 22 Mad 175,*® 24 
Bom 386.** To the same effect is 14 M L J 
339,*® the only difference being that the 
rate there was fixed by a document and not 
in a decree. These rulings are not of much 
assistance because they do not determine 
whether a separate suit is necessary. That 
question can naturally only arise in a suit 
for arrears. It did arise, however, in the 
following cases: In 26 Bom 707®® modifi¬ 
cation of the rate fixed de futuro was sought 
in execution of the decree fixing it. It was 
held that the decree could not be altered in 
execution and that the proper remedy was 
a separate suit. This, we think, lays down 
the right rule as regards decrees in spite of 
a sentence in the judgment of Westropp 
C. J. in 2 Bom 624® at p. 630 which indi¬ 
cates other possibilities : 

Unless either party, by suit or otherwise brought 
to the notice of the Court that ciroumstances ren* 
dered it equitable that the rate should be enhanced 
or reduced. 

But, as we have said, we do not think 
this rule applies to agreements for, as we 
have explained, an agreement can only be 
varied or rescinded (apart from common 
consent) when the conditions specified in 
S. 31 or S. 35, Specific Belief Act, are present. 
Therefore unless the agreement provides 
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Ion the face of ib for variation, or that is 
the necessary implioation. it cannot, in the 
absenoeof a subsequent agreement modify, 
ing it be varied either by suit or otherwise 
Iso long as it subsists. Consequently, the 
only method of obtaining relief would be 
by showing that the agreement has ceased 
to subsist, or that the circumstances which, 
according to its implied meaning will justify 
a variation, have now come into play. 

The decision in 2 Bom 624® does not 
jassist us because there the claim was made 
for the first time in the suit itself. The 
rate had not been fixed previously either 
by agreement or in a decree. In 11 Luck 
607'^ the rate had been fixed in an agree¬ 
ment. The suit was by the maintenance 
■holder for arrears, claiming at the agreed 
Tate. The defendant was allowed to set up 
a plea of’ altered circumstances by way of 
defence and to obtain relief accordingly. 
Similar prayers were allowed in 5 G L B 
18^ and 13 C P L R 156;*® in both these 
cases the rate had been fixed by a decree, 
a oompromise decree in the first case and 
an ordinary decree after contest in the 
nther. There can therefore be no doubt 
that the plea can be set up either by way 
of attack or by way of defence and that it 
can relate to arrears of maintenance. But 
none of these cases decide when the altered 
circumstances must come into existence so 
^s to affect the claim, nor is it possible to 
deduce any rule in respect of this from the 
facts given. This therefore is a matter 
which is of first impression. In our opinion, 
the only possible rule is the one we have 
given. As we have said the Judicial Com¬ 
mittee has decided that if the widow’s right 
to arrears truly exists, then she is entitled 
to recover them. The extent of this right 
-can only be determined with reference to 
the circumstances as they exist on the date 
when the right accrues. Therefore, any 
alteration in circumstances after the right 
has matured cannot avail either side. They 
43 an only affect a right which accrues after 
they themselves have come into existence. 

Turning back now to the deed sued on 
■and reading it in the light of these obser¬ 
vations, we do not think that the parties 
contracted themselves wholly out of the 
•realm of status. All they did was to settle 
the rate of maintenance applicable to the 
toiroumstanoes of the family at the date of 
the agreement. We hold therefore that it 
isBnbjeot to variation both up and down if 
the ciroumstanoes of the family can be 
ilhown to have altered, and the basis for 


this decision is that that was the implied 
understanding between the parties and the 
sense in which the words found in the docu¬ 
ment were used. 

We do not think that the words making 
the sum settled payable for life make any 
difference, for that would be the case under 
the Hindu law as well. The right enures 
through life, but the amount payable is 
subject to variation, and if the true princi¬ 
ple be that the amount was settled with 
reference to the circumstances of the family 
as they existed at the date of the agree¬ 
ment, then the true construction of the 
document, read in the light of the circum¬ 
stances in which it was executed, is that 
maintenance is to be paid for life, and that 
the rate fixed is to enure for life also, 
unless the fortunes of the family change 
either for better or for worse. In that event 
the rate will be liable to alteration either 
up or down provided of course the circum¬ 
stances altered before the sum became due. 
The defendants raised this plea in this case. 
Therefore the burden will be on them to 
show that the agreement to which their 
father set his hand has ceased to subsist. 
That is to say they will have to prove that 
the family circumstances altered for the 
worse before 1st April 1933 when the 
Rs. 250 due for 1933.34 became due; and 
as regards the sum of Rs. 2.8.0 due on 
account of the previous year that they had 
altered on let April 1932 as well. 

There is also an item of Rs. 60 in the 
claim. The plaintiff says that she had to 
borrow money because the maintenance 
due to her was not paid in advance and 
that this represents the interest on that 
loan. If she succeeds in proving this, then 
she will, in our opinion, be entitled to it 
provided she borrowed at a reasonable rate, 
reasonable, that is to say in the circum¬ 
stances in which she was placed. The test 
will be whether she could have obtained 
money at a lower rate if she had made rea¬ 
sonable efforts to do so. The state of the 
family circumstances is a matter peculiarly 
within the knowledge of the other side, and 
so, unless they either pay the widow her 
money when it is due, or make her a rea¬ 
sonable offer, telling her the reason for the 
reduction, on or before the date on which 
the sum is due, she is entitled to assume 
that there has been no alteration in the cir¬ 
cumstances. If that has not caused her to 
act to her detriment, then of course no 
complication arises, for no damage or loss 
can be said to have resulted to her. But if 
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she has been caused thereby to act to her 
detriment (and that is a matter which she 
must allege and prove), then an estoppel 
arises and she will be treated exactly as if 
the circumstances had not altered. If they 
had not altered, she would have been en¬ 
titled to her money on the dates due, and 
if she was not paid promptly, she would be 
entitled to borrow on such reasonable terms 
as she was in a position to obtain. The 
defendants would then be liable to make 
good that loss to her. 

Two more points remain but they need 
not detain us long. The defendants con. 
tended that they were not liable for an 
agreement made by their father. We are of 
opinion that they are. The agreement was 
made as manager, and the manager of a 
joint Hindu family has the right to settle 
maintenance claims. When he does so, be 
acts on behalf of the family as a whole; so 
it is bound by his action. On the interpre. 
tation which we have placed upon the 
agreement, the father acted within his 
powers and there is no suggestion that the 
sum hxed was so unreasonable as to place 
the matter beyond the manager’s implied 
authority. 

The other point is that the rate was fixed 
at Bs. 250 on consideration that the plain, 
tiff gave up her right to arrears. We are 
unable to read the document in that way. 
It does not state that this formed any part 
of the consideration for the payment of the 
Rs. 250 a year. We are of opinion that 
that clause is an independent one reciting 
a settled fact. Ordinarily the two questions 
would be separate and independent and so 
in the absence of an express statement to 
the contrary, we must assume that they 
were treated separately there. 

The result is that the appeal succeeds. 
The decree of this Court is reversed and 
the order of the lower Appellate Court re. 
manding the case for a determination of the 
remaining issues is upheld. As regards costs 
it was the duty of the defendants either to 
pay the sum promised or to tender a lesser 
amount, giving their reasons. Since they 
have done neither, they will pay the entire 
costs of this litigation from the beginning 
whatever the result. 

d.s./r.k. Appeal allowed. 
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Baridas Narayandas Koshti — 

Appellant.- 

V. 

Jagannath Das and others — 

Respondents; 

Second Appeal No. 116 of 1937, Decided 
on 17th March 1939, from appellate deoreo 
of 4th Addl. Dist. Judge, Nagpur, D/. 15th 
October 1936. 

(a) Civil P. C. (1908), O. 2, R.6—Misjoinder 
of causes of action and parties is not invari* 
ably fatal to suit —> When such misjoinder 
objectionable stated. 

The joinder of causes of action and parties is 
not invariably fatal to the suit. 0.2, E. 6 is a rnle- 
of expediency and convenience. Whether the trial* 
would be convenient or not is a matter which has 
to be determined on the facts of each case and no 
hard and fast rule of an absolute character can be 
laid down. No doubt the misjoinder of claims and 
parties is to be discouraged when It is calculated* 
to defeat the ends of justice; but such joinder 
would be unexceptionable unless it is apparent 
that the defence will be embarrassed by confusing, 
different issues and proofs in the same litigation. 
The trial would be manifestly irregular when the 
causes of action or claims are so distinct and inde¬ 
pendent as to be incapable of coalescence and would* 
be objectionable only when the union of such 
claims embarrasses the trial and renders adjudica> 
tion impracticable. [P 267 C 2] 

(b) Transfer of Property Act (1862), Secs. 
59.A and 68 (I) (c)—^Mortgagor' includes sub¬ 
sequent purchaser. 

In view of the provisions of 8. 59-A, the word* 
'‘mortgagor” in S. 68 (1) (o) must include thesub* 
sequent purchaser of the mortgaged property: AIR 
J932 Pat 273 and AIR 1938 Oudh 210, Poll.; 
AIR 1930 Nag 139, held Overruled; 34 All 69^ 
(PC), Ref. [P 258 01]. 

(c) Appeal—Abatement—Decree for damages- 
passed — Judgment>debtor dying after appeal* 
hied — Appeal does not abate — Maxim *'actio 
personalis moritur cum persona”— ApplicatioD 
of. 

No doubt the general rule applicable to causes 
of action in tort is embodied in the maxim actio 
yertonalii moritur cum persona but that maxim- 
cannot operate when the suit has ended in a decree 
for damages so as to result in the abatement of the 
appeal, where the judgment-debtor dies after the 
filing of appeal : 26 Bom 697 and 26 Mad 499, 
Rel. on. [P 268 0 1] 

(d) Transfer of Property Act (1882), S. 68^ 
(I) (c)—Mortgagor’s liability under—Value of 
materials removed by him resulting in depre¬ 
ciation is no criterion. 

Under S. 68 (1) (c) a mortgagor is liable to the 
extent to which the security has been rendered in- 
sufficient by him. The cost of materials removed 
by the mortgagor, resulting in the depreciation of 
the security is not the criterion. [P 268 0 1, 2]: 

M. B. Kinkhede and K. A. Pote — 

for Appellant, 

R. N. Padhye and T. B. Pendharkar — 

for Respondent 2- ■ 
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Judgment. —This is an appeal by defen. 
dant 3 from the oononrring judgment of 
4th Additional Dietriot Judge, Nagpur, in 
Civil Appeal No. SO-A of 1936 delivered on 
16th October 1936. Mahadeo and Shrawan, 
defendants 1 and 2, who are now respon. 
dents 2 and 3, had on 21at April 1927 exe¬ 
cuted a mortgage, aSeoting a house, in 
favour of plaintiff.respondent 1, Jagannath- 
dae. The mortgage debt was due on 2lBb 
April 1929 and the property was to be 
foreoloaed on default of payment of the 
debt. On 2nd September 1929 the appel¬ 
lant’s father Narayandas purchased the 
mortgaged house but he re. conveyed it in 
their favour on 6th July 1934. During the 
interval that he was in possession of the 
house, in the month of May 1933, he, in 
common with the mortgagors, removed the 
wooden materials, fixtures and corrugated 
iron sheets of the house whereby the value 
of the house was substantially diminished. 
The mortgagee alleged that the value of hia 
security was, at the date of the mortgage, 
Bs. 5000 and that in consequence of the 
wrongful act of the defendants it had been 
reduced to Rs. 1500. He therefore prayed for 
a decree for foreclosure against the mortga¬ 
gors defendants 1 and 2 and a personal de. 
cree for Bs. 3500 against all the defendants. 
Later on, the plaintiff asked for a decree for 
sale instead of a decree for foreclosure. The 
trial Court passed a decree for Bs. 3634-6.9 
including interest and costs against de. 
fendants 1 and 2 and ordered the property 
to be sold on default of payment of that 
amount and passed a personal decree against 
defendant 3 Narayan for Es. 1500. The 
lower Appellate Court affirmed that decree. 
Defendant 3 Narayan preferred this second 
appeal on 6th February 1937 disputing the 
correctness of the personal decree passed 
against him. He having died pending the 
. appeal bis son Haridas brought himself on 
record as appellant and has prosecuted the 
appeal. 

On behalf of the appellant it is at the 
outset contended that the trial was defec¬ 
tive on account of multifariousness, namely 
misjoinder of causes of action and of par. 
ties. It is true that there has been a joinder 
of two causes of action, namely (l) failure 
to pay the mortgage debt, and (2) the 
wrongful act of removing the wooden mate¬ 
rials, etc. whereby the security was rendered 
insuffioient; but the question is whether 
this joinder of separate claims or causes of 
action and of parties vitiated the trial. It 
most be observed in the first instance that 
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under 0. 2, E. 7, the objection as to mis- 
joinder of causes of action and parties 
ought to have been taken at the earliest 
opportunity in the suit, but that was not 
done. Apart from this initial weakness of 
the appellant's contention it would appear 
that the contention itself is untenable. The 
joinder of causes of action and parties is not 
invariably fatal to the suit. O. 2, B. 6. 
Civil P. C., provides that when it appears 
to the Court that several causes of action 
joined in one suit cannot be conveniently 
tried or disposed of together, the Court 
may order separate trials. That shows that 
it is a rule of expediency and convenience. 
Whether the trial would be convenient or 
not is a matter which has to be determined 
on the facts of each case and no hard and 
fast rule of an absolute character can be 
laid down. No doubt the misjoinder of 
claims and parties is to be discouraged when 
it is calculated to defeat the ends of justice; 
but such joinder would be unexceptionable 
unless it is apparent that the defence will 
be embarrassed by confusing different issues, 
and proofs in the same litigation. The trial 
would be manifestly irregular when the 
causes of action or claims are so distinct 
and independent as to be incapable of 
coalescence and would be objectionable only 
when the union of such claims embarrasses 
the trial and renders adjudication impracti- 
cable. Can that be predicated of this case ?{ 
The obvious answer is “no." In so far as the 
claims for the enforcement of the mortgage 
and for personal decree were made against 
the mortgagors themselves, it could hardly 
be said that there was any misjoinder, and 
the joinder of defendant 3, Narayan, in res¬ 
pect of the claim for personal decree would 
not be open to attack in view of the allega¬ 
tion that he made common cause with the 
mortgagors in damaging the security: the 
cause of action against the defendants being 
one and indivisible justified their joinder. 
Under O. 2, E. 3, it is open to a plaintiff to 
unite in the same suit several causes of 
action against the same defendants jointly 
and it was not possible to file a separate 
suit against defendant, 3 Narayan, alone. 
The contention therefore must be overruled. 

The next contention is that Narayan who 
was only a subsequent purchaser of the 
mortgaged property could not be made per¬ 
sonally liable. Eeliance is placed on 34 All 
63.^ This argument cannot prevail in view 
of the important fact that Narayan's liabi. 

1. 7amDa Das v. Ram Autar Panda, (1912) 34 
All 63=13 I G 304=39 I A 7 (P C). 
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lity here is rested on his -wrongful act in 
causing damage to the security. The claim 
against him is sought to be made out under 
S. 68 (l) (c). T. P. Act. because the mortgagee 
was deprived of a part of the security in 
conseQuence of the wrongful act of Nara- 
yan. It is true that the Section only speaks 
of the mortgagor, but in view of S. 59-A 
of that Act the word "mortgagor” must 
include the subsequent purchaser of the 
mortgaged property. No doubt a different 
view was taken in 26 N L R 312,^ but that 
must be deemed to have been overruled by 
S. 59.A. The proposition is too plain to 
need any authority for its confirmation, but 
if one were needed, I may refer to A I R 
1932 Pat 273^ and AIR 1938 Oudh 210.* 
The next contention is that the cause of 
action came to an end with the death of 
Narayan and that in any case the present 
appellant Haridas would nob be liable for 
the tortious act of his father. The first 
branch of this contention is self-contradic¬ 
tory and if given effect to would destroy 
Haridas’s right to prosecute this appeal. 
No doubt the general rule applicable to 
causes of action in tort is embodied in the 
maxim actio personalis moritur cum per¬ 
sona, but that maxim cannot operate when 
the suit has ended in a decree for damages 
so as to result in the abatement of the 
appeal: see 26 Bom 597® and 26 Mad 499.® 
Haridas as the legal representative of 
Narayan cannot raise any defence personal 
•to himself. The issue before me is only this, 
whether or not the decree was rightly 
passed against Narayan. The question whe¬ 
ther it would be binding on his son or not 
is totally irrelevant and I need not pro¬ 
nounce my opinion at this stage as it can 
well be raised in execution. 

Lastly, it is urged that inasmuch as the 
plaintiff in his notice dated 19bh October 
1934 estimated the damages to amount to 
Rs. 500 he was not entitled to a decree 
exceeding that amount. The materials which 
had been removed might have been worth 
Rs. 500 but that is not the criterion. The 
mortgagee is entitled to compensation for 

2. Tretanath v. Ajodhyaprasad. (1930) 17 A I R 

Nag 189=124 I C 690=26 N L R 312. 

3. Janki Saran Bingh v. Mohammad Ismail, 

(1932) 19 A I R Pat 273 = 139 I C 525 = 13 

P L T 373. 

4. Mt. Mathura Devi v. Mohan Lai, (1938) 25 

AIR Oudh 210=177 I C 100=1938 OWN 

806. 

5. Gopal V. Ramohandra, (1902) 26 Bom 597 = 4 

Bom L R 326. 

Paramen Ohetty v. Sundararaja Naick, (1903) 

26 Mad 499. 
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the depreciation of his security. He would 
be liable to the extent to which the secu- 
rity was rendered insufficient. On this point 
Narayan himself as D. W. 1 admitted 
that when he had purchased the mortgaged 
house it was worth Rs, 3000 but that as 
the result of the wrongful act its value was 
reduced to Es. 1500. Both the Courts have 
agreed in estimating the depreciation at 
Rs. 1500 and that finding cannot be dis- 
puted in the face of Narayan’s admission. 
The appeal is dismissed with costs. Coun¬ 
sel’s fees Es. 25. The costs of the lower 
Courts will be paid as ordered by the lower 
Appellate Court. 

n.s./r.e. Appeal dismissed. 
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Getter J. 

Pannalal Singhai and another — 

Judgment-debtors — Applicants. 

V. 

Firm Hasan Dada through its owner 
Haji Wali Mohammad—Defendants 

— Opposite Party. 

Civil Revn. No. 50 of 1938, Decided on 
5th December 1938, from order of Diet. 
Judge, Chhindwara, D/- 23rd December 
1937. 

(a) buil P. C, (1908), O. 21. R. 90—Irregu¬ 
larity and illegality — Difference — Holding of 
sale few hours before advertised time is illega¬ 
lity which renders sale void ~ Court can set 
aside sale on its own initiative — It is at least 
material irregularity and can be dealt with 
under O. 21, R. 90. 

The difierence between an Irregularity and an 
illegality is one of degree. An irregularity of so 
serious a nature as to render impossible the publl-’ 
city which aOords some main security for fairness 
of public sales must be deemed to be an illegality. 
Hence, the bolding of a sale two or three hours 
before the time fixed is not merely an irregularity 
but an illegality which in itself renders the sale 
void, because it is more than likely that Intending 
bidders relying on the proclamation would not 
turn up until too late. The fact that there was 
beat of drum iu the village just before the sale was 
actually held would not make any difference to 
intending bidders. In such a case therefore the 
Court can set aside the sale on its own initiative : 
IS Cal 794; 17 Cal 769\ 7 All 289 and A I B1921 
Mad 583, Eel. on. [F 259 0 9] 

In any case such an illegality is at least a mate¬ 
rial irregularity and the matter can therefore be 
dealt with under 0. 21, R. 90 : AI E 1919 Nag 
128, Eel. on. [P 260 0 IJ 

(b) Civil P. C. (1908), O. 21, R. 90—Irregu¬ 
larity apparent from record but not taken in 
application — Objection based on such irregu¬ 
larity can be considered by Court at any stage* 

Where an irregularity is demonstrable from the 
record itself it is within the power of the Court to 
consider the objection based on snob irregnlarity 
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•TAD if not spaoifioftlly taken in the applloatlon 
and the Couit’e dealing 'with it cannot be quea* 
tioned at a later stage on the ground of delay. 

[P 260 C 1] 

(e) Execution eale — Setting aside — Appli¬ 
cation by one of several judgment-debtors — 
Property^ sold consisting of only one item — 
Irregularity not apportionable — Sale must be 
set aside as a whole. 

There is a distinction between an irregularity 
and injnry which can be allotted to one part only 
of the sale, in which case a Court may be justified 
in setting aside the sale of that part only, and an 
irregularity affecting the whole property and all 
ihe lots, where the sale should be set aside intoto: 
AIR 2933 Fat 223, Bel, on, [P 260 C 1] 

Where an applioation for setting aside a sale is 
made by one of the judgment-debtors and the pro¬ 
perty sold consists of only one item and the irregu¬ 
larity oannot be apportioned, the sale must be set 
aside as a whole : 410 W N 224, Dieting. 

[P 260 C 1] 

N. T. Mangalmurtii — for Applicants, 

E. N. Padhye — for Opposite Party. 

Order.. — On an objection preferred by 
one of the judgment-debtors, Babulal under 
D, 21, E. 90, Civil P. C., the first Court 
set aside the sale in execution of the judg. 
tnent-debtors’ house. This order was re¬ 
versed by the District Judge in appeal and 
the judgment-debtors now come up in revi¬ 
sion. The findings of the first Court are 
that the house was worth Es. 1500 and 
the price obtained in auction (Es. 350) was 
inadequate, that there was an irregularity, 
as the sale was proclaimed for 12 midday 
but was held at 9 A. M. and that by reason 
of this irregularity substantial injury had 
been caused to the judgment-debtors. The 
District Judge’s order proceeds on the 
ground that this objection had not been 
raised by the judgment-debtors in their 
application and in fact not till some time 
later in February 1937. In hi& opinion 
this was too late, and the objection should 
not have been entertained at that stage. 
The application says that the price obtained 
is inadequate and that there has been a 
mistake in the proclamation. The real 
objection now put forward is not of course 
any mistake in the proclamation but in the 
bolding of the sale at a time at variance 
with that given in the proclamation. The 
*applicantB*judgmeDt-debtoT8 contend how. 
ever that they should not be tied down to 
defective phraseology in their application, 
that the objection was taken when after 
renewal of the proceedings which had been 
afeayed the matter was taken up for dis¬ 
posal, that issues were framed, evidence led 
4nd the irregularity clearly made out and 
Ik is improi>er now to disallow the objec¬ 


tion altogether. It is also contended that 
the bolding of a sale before the hour fixed 
is not merely an irregularity but an illega. 
liby, which means that there was no sale 
at all and that the Court itself should set 
it aside, apart from any application under 
O. 21, E. 90. The findings of the first 
Court about inadequacy of price and injury 
caused by reason of the irregularity have 
not been upset by the Appellate Court and 
so must stand good. 

On the other hand it is contended that 
the objection was an afterthought which 
occurred to the judgment-debtors’ legal 
advisors later on when they went through 
the auction papers. It is not made out that 
the holding of the sale at this time had 
anything to do with the low price obtained. 
The matter must be decided under O. 21, 
E. 90, and not on the wider ground of ille¬ 
gality. Finally it is said that as only one 
of the judgment-debtors took objection the 
sale could be set aside only so far as his 
interest is concerned. 

There is no doubt authority for the view 
that the holding of a sale before the time 
fixed is not merely an irregularity but an 
illegality which in itself renders the sale 
void. It was so held in 16 Cal 791,^ which 
was followed in 17 Cal 769^ at p. 782; see 
also 7 All 289.® In 44 Mad 35* at p. 38 
it was said that the difference between 
an irregularity and an illegality was one of 
degree, and that an irregularity of so seri¬ 
ous a nature as to render impossible the 
publicity which affords one main security 
for the fairness of public sales must be 
deemed to be an illegality. Now when sale 
is held two or three hours before the adver¬ 
tised time it is more than likely that in¬ 
tending bidders relying on the proclamation 
would not turn up until too late. It is said 
that in the present case, there was beat of 
drum in the village just before the sale was 
actually held. Stijl that would not make any 
difference to intending bidders from out¬ 
side ; and even in the village, the beat of 
drum and its import may not have been 
appreciated by all. I therefore think that 
there was a good cause for the Court to set 
aside the sale on its own initiative. In any 

1. Basbarutulla v. Uma Churn Dutt, (1889) 16 
Cal 794. 

2. Mohendro Naraln v, Gopal Mondul, (1890) 17 
Cal 769. 

8. Bakhshi Nand Kiabore v. MalakCband (1885) 

7 All 289=1885 A W N 42. 

4. Jayarama Ayyar v. Vrldbagiri Aiyar, (1921) 8 
AIR Mad 683=691 C 167=44 Mad 35=39 
M L J 168. 
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case the matter can be dealt with under 
Order 21, Eule 90. Civil P. C., as the illega¬ 
lity is at least a material irregularity. In 
15N L R 125® the omission to state the 
time of sale was held to be a material ir¬ 
regularity. It was within the power of the 
Court to consider the objection even if nob 
taken specifically in the application, and 
seeing that the irregularity was demonstra¬ 
ble from the record itself I do not think 
that the Court’s dealing with it should 
have been questioned at a later stage on 
the ground of delay. There is a finding 
which has not been reversed that an inade¬ 
quate price was obtained. The sale papers 
show that there were only two bidders, one 
of them being plaintiff’s agent, and there 
were only three bids. There is a strong pro¬ 
bability that there might have been more 
bidders if the advertised time had been 
adhered to, so that it is reasonable to con¬ 
clude, as the first Court did, that substan¬ 
tial injury has been caused by reason of 
the irregularity. It is unfortunate that the 
execution proceedings should be so delayed, 
but the decree-holder himself might have 
noticed the wrong procedure and pointed it 
out to the sale Amin. 

Although only one judgment-debtor has 
objected I do not think that the sale can 
be set aside in part. That would be most 
inconvenient and unfair because the half 
of a house is not necessarily half as' valu¬ 
able to an auction-purchaser as the whole 
of it is. In 41 C W N 224® in which the 
sale was not entirely set aside the facts 
and circumstances were different and the 
other judgment-debtors had previously put 
in applications which failed. In 12 Pat 
181’ a good distinction was drawn between 
as irregularity and injury which could be 
allotted to one part only of the sale, in 
which case a Court may be justified in set- 
Iting aside the sale of that part only, and an 
irregularity affecting the whole property 
and all the lots, where the sale should be 
jset aside in toto. In the present case there 
is only one house, and the irregularity 
cannot be apportioned. Also, on the view 
that there has been illegality it is immate¬ 
rial whether both judgment-debtors objec- 
ted or not. The application is allowed with 

6. Narhar v. G. M. Buti, (1919) 6 A I R Nag 128 
=61 I 0 864=16 N L R 125. 

6. Amulya Krishna v. Dilip Kumar, (1936) 41 
OWN 224. 

7. Chhaterbijai Singh v. Damodar Das. (1933) 20 
A I R Pat 223=144 1 0 62=12 Pat 181 = 14 
P L T 493. 
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costs, and the order of the first Court set¬ 
ting aside the sale is restored. Counsel» 
fee Rs. 20. 

n.s./r.k. Revision allowed. 
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Pannalal Baliram and others — 

Defendants — Appellants.. 

V. 

Sumranlal Bupram — Plaintiff — 

Respondent. 

Second Appeal No. 214 of 1936, Decided* 
on 19th October 1938, from appellate 
decree of Diat. Judge, Jubbulpora, D/- 16th' 
March 1936. 

(a) Hindu Law—Widow—Remarriage—Effectr 

of, on rights of widow to bold property. 

Re-marriage according to the accepted view ot 
the Court of the Judicial Commissioner of Central- 
Provinces, results in the forfeiture of the widow s 

right to hold possession of the property that devolves- 

on her from her husband or from his lineal heir. 

[P 261 C 1, 2] 

^ (b) Adverse possession—Widow—Adverse 
possession against widow does not affect rever¬ 
sioner's rights. 

Adverse possession, howsoever long held, cannob 
impair the right of a person who was not during 
the continuance of that adverse possession, entitled 
to possession. The right of the reversioner as Is 
well known is spes successionis and his reversion¬ 
ary estate falls into possession only on the death 
of the intermediate owner, namely the widow. Con¬ 
sequently the adverse possession against the widow 
can hardly be recorded as hostile to the reversion¬ 
ers whose right was until the widow’s death only 
an ezpectanoy: Case law discussed. [P 263 0 1, 2}j 

M. B. Kinkhede and V. R. Dhoke — 

for Appellants*^ 

J. R. Mudholkar — for Respondent. 
Judgment.—This is a defendant’s appeal 
from a reversing judgment of the District 
Judge, Jubbulpore, delivered on 16th March 
1936 in Civil Appeal No. 8.A of 1935. The 
appellant and the respondent are related in 
the way that will appear from the under¬ 
mentioned genealogy : 

MOTIRAM 

I 


I 


I 


Deokaran 

1 

Chaitram 

Baliram (defendant 
appellant.) 


Mohanlal 

I 

Rupram 

I 

Sumran (PlaintiS- 
respondent) 

The respondent filed the suit out of 
which this appeal arises for possession of 
the property in suit in his capacity as re¬ 
versioner to Chaitram who died as far back 
as 1884. The plaintiff dated the cause of 
action for the suit on the death of Mt. 
Chukho, the widow of Chaitrami whiol^ 
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ooeurred on 15th November 1926. The 
qaestion that arose iu the suit was whether 
'the defendant Baliram who was in posses, 
aion of the property in suit continuously 
from 1884 to the exclusion of and adverse 
to Mt. Ohukho acquired such a prescriptive 
^title in respect of the property as to extin. 
guish the plaintiff’s reversionary right. I 
need only refer to the material facts to 
'elucidate the issue of law that arises in the 
case. Bupram’s widow, Mt. Fremabai, was 
diving with Ghaitram as his mistress and 
she bore him a son by name Baliram who 
was the defendant in the suit but is now 
•represented by his son, the appellant. Some 
>time after Ghaitram’s death bis widow 
'Ohakho left her husband's house and lived 
with one Sheoram of mouza Barela as his 
miatreas. She died as already stated above 
t>n 16th November 1926. When Ghaitram 
died in 1884 the mutation proceedings 
were started in which the mother and step, 
'mother of Ghaitram by name respectively 
Mt. Bulla and Mt. Chukbo and Ghaltram's 
widow Mt. Ghukho and his illegitimate son 
Baliram figured in those proceedings. The 
mutation officer remarked that although 
Baliram was an illegitimate son there was 
no difference made in point of legal rights 
‘between illegitimate and legitimate sons in 
the family of Ghaitram and he therefore 
recorded the whole property in the name 
■of Baliram with lambardari right and pro. 
vided at the same time that 2 annas share 
in the property would be recorded in patti- 
‘dari against the names of each of the three 
widows above named. The suit was con. 
tested on several grounds out of which 
those that are material are two: (l) that 
Mt. Ghukho had left her husband's house 
after she became a widow and began to live 
openly with Sheoram of Barela as his mis. 
tress, and (2) the effect of adverse posses¬ 
sion on the part of Baliram as against the 
widow Mt. Ghukho on the reversionary 
right of the plaintiff Sumran. 

On behalf of the appellant it is urged 
ihat it ought to have been held that Mt. 
Ohukho had contracted remarriage with 
Sheoram and that she was not his mistress 
as was found by the original Court. 1 do 
not see my way to enter into this question 
^or the reason that this question which was 
one of pure fact was not agitated in the 
'lower Appellate Court as it ought to have 
been done. It may be conceded that if Mt. 
Ohukho had been remarried then a ques- 
jtiom would arise whether the plaintiff 
j|8umran would be entitled to claim posses. 


fiion QQ the date of the remarriage, as re.| 
marriage according to the accepted view of 
the Court of tbeJudioial Commissioner Gen. 
tral Provinces results in the forfeiture of the 
widow’s right to hold possession of the pro¬ 
perty that devolves on her from her husband 
or from his lineal heir, but obviously the 
appellants are not entitled to raise this ques¬ 
tion of law unless they are in a position to 
displace the original Court's clear finding 
against them that Mt. Ghukho was Sheo- 
ram's mistress. This point should have been 
canvassed in the lower Appellate Court. It 
is true that the appellants in this Court 
were respondents in the lower Appellate 
Court but even then they were entitled under 
O. 41, R. 22, Civil P. C., to support the trial 
Court’s decree in tbeir favour on any points 
which were decided against them. As it was 
open to them to take that opportunity in 
the lower Appellate Court and they failed 
to avail themselves of that opportunity, 
they cannot now ask the Court in second 
appeal to go into the evidence bearing on 
that issue. As however I have perused the 
pleadings as well as the evidence, I may 
briefly state that the respondent’s plead, 
ings are devoid of any averment to show 
that Mt. Ghukho had re-married Sheoram. 
There is no express allegation made as to 
the re.marriage, nor is the date of re. 
marriage suggested in any place. There was 
no issue on the point and whatever evidence 
there is on the record tends to discount the 
story of re.marriage. The first contention 
therefore must be overruled. 

The second contention no doubt involves 
an important question of law. Baliram was 
admittedly the illegitimate son of Cbaitram.- 
He was not entitled to possession yet ths 
mutation order was made in his favour in 
1884 and he continued to be in possession 
all along up to the date of the suit. His 
possession was admittedly adverse to Mt. 
Ghukho who died on 15th November 1926. 
The question is whether that adverse pos- 
session would bar the reversioner’s right. 
That has been answered in the negative by 
the lower Appellate Court. It is that find, 
ing which is being challenged here. Reliance 
is placed on 48 Mad 883^ for the proposi- 
tion contended for. It is not necessary for 
me to deal, at any great length, with this 
contention as their Lordships of the Privy 
Council themselves have explained the scope 
and the effect of the decision reported in 

1. Yaithialinga Mudaliar v. Srirangath Anni, 

(1926) 12 A I B P 0 249 = 92 I C 86=62 I A 

822=48 Mad 883 (P 0). 
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that case in 51 All 439.^ Reading the deci¬ 
sion in 48 Mad 883^ correctly, I do not 
understand it as laying down the rule as 
contended, that the principle of the Shiva, 
ganga case® should be extended to the case 
of adverse possession against the widow. 
On the particular facts of that case, their 
Lordships no doubt had to deal with both 
the questions, namely the effect of a decree 
obtained against a widow and the adverse pos¬ 
session against her. It was in relation to the 
first point that their Lordships of the Privy 
Council referred to the Shivaganga case^ 
and other cases, but they treated the ques¬ 
tion of limitation on quite a different foot- 
ing unconnected with any considerations of 
the Shivaganga case® as is clear from the dis¬ 
cussion of that point at p. 904. Their Lord- 
ships took the view that they did for the 
reason that under Art. 129, Sch. 2, Act 9 
of 1871, it was incumbent on the rever¬ 
sioner to sue not only for a declaration as 
to the invalidity of an adoption but also 
for possession. That Article ran in these 
terms: for a suit to set aside an adoption 
the period of limitation is 12 years from 
the date of the adoption or (at the option of 
the plaintiff) the date of the death of the 
adoptive father. 

The question naturally arose whether 
that Article applied also to a suit for pos. 
session, and in 13 Cal 308* their Lordships 
of the Privy Council held that if the plain¬ 
tiff could not succeed without displacing an 
apparent adoption by virtue of which the 
opposite party was in possession, a suit by 
the plaintiff for possession fell under that 
Article. That case was followed in 20 Cal 
487,® and the view taken in 48 Mad 883^ 
was quite in accordance with the current 
of the old rulings bearing on the effect of 
Art. 129 of Act 9 of 1871. It was because 
the reversioners in that suit had failed to 
file a suit not only to set aside the adop. 
tion which took place in 1862 but also to 
claim possession for more than 12 years 
before the Act of 1877 was passed, that it 
was held that Art. 141 of the Act of 1877 
had no application as the adverse possession 
against the widow as well as the rever- 

2. Jaggo £ai v. Utsava Lai, (1929) 16 AIR PC 166 

t=117 I G 498=S6 I A 267=61 All 439 (P C). 

3. Katama Nabcbiar v. Baja of ShivagaDga, 

(1861-63) 9 U I A 539=2 W R 31 = 2 Sar 25 

(P 0). 

4. Jagadamba Chaudbrani v. Dakhina Mobun 

Roy Cbaudbri, (1880) 13 Cal 308--''8 I A 84= 

4 Sar 715 (P C). 

5. Mobesb NatainMonebiv.TaruokNathMoitra, 

(1893) 20 Cal 487=20 I A 30=6 Sat 261 (PC). 
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sioners was completed before the new Act 
came into force. It is therefore clear that 
the considerations which were applied in 
48 Mad 883^ cannot be extended to a suit 
which is filed in terms of Art. 141 of the 
Act of 1877. That this is so is made clear by 
their Lordships themselves in certain oases 
which arose after the Act of 1877, where 
their Lordships held that Art. 118 of the Act 
of 1877, which now supersedes Art. 129 of 
the Act of 1871, refers only to a suit for bare 
declaration and nob to suit for possession 
of property, even though it may be neces¬ 
sary in such suits to decide that a given 
adoption is invalid: see 28 All 727,® 39 
Cal 418^ and 48 Bom 411.® 

In 55 Cal 903® the observations made in 
48 Mad 883^ were obviously misunderstood 
and it was thought that the question of 
adverse possession against the widow fell 
to be decided by the same considerations 
as would apply to a case of a decree fairly 
and honestly obtained against a widow, 
namely by the principle of the Shivaganga 
case.^ That was a decision by a single Judge 
of that Court and the erroneous view taken 
in that case was pointed out in 57 Cal 
289,^® bub the authority which clinches the 
issue is the decision reported in 51 All 
439^ where their Lordships of the Privy 
Council explained the scope of the decision 
in 21 Cal 8^^ and 48 Mad 883,* and pointed 
out that those cases illustrate the applica¬ 
tion of the rule in the Shivaganga case^ 
where a decree found against a widow had 
been obtained against her in her lifetime 
and that they do not lay down that adverse 
possession against a widow per se would 
extiuguish the reversioner’s right. Their 
Lordships referred to the case in 23 Bom 
725.*® That was a case in which the trus¬ 
tees had been in adverse possession against 

6. TribbuwaD v. Rameswar. (1906) 28 All 727 = 
33 I A 166=9 0 C 877 (P C). 

7* Muhammad Umar Khan v. Muhammad Niaz- 
ad-din Khan, (1912) 39 Cal 418=13 I 0 844= 
39 I A 19=15 C L J 172 = 16 C W N 468 = 
126 P R 1912 (P C). 

8. Ealyandappa v. Cbanbasappa, (1924) 11 A I R 

P G 137 = 79 I C 971= 61 I A 220=48 Bom 
411 (PC). 

9. Aurabindo Nath v, Manorama Debt, (1928) 16 

A I R Cal 670=112 I C 496=55 Cal 903=32 
OWN 913. 

10. Abinasbchandra Ghoab v. Narbarl Matbar^ 

(1930) 17 A I R Cal 165=123 I C 444=67 Cftl 
289=50 0 L J260. 

11. Hari Nath v. Motburmoban, (1894) 21 Cal 8 

=20 I A 183=6 Sar 834 (P 0). 
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the widow and it was held that their 
adverse possession was not a bar to the 
reversioners’ right to eno in terms of Art. 
141 of the Aot of 1877, The case in 51 All 
439^ was not a case in which a decree had 
been obtained against a widow but a case 
of mere adverse possession against the 
widow and their Lordships pointed out that 
the case was governed by the dictum that 
was laid down in 23 Bom 725.^^ 

That there is a welUdehned ditferenco 
between a case of a decree obtained against 
a widow and a case of adverse possession 
against a widow is made amply clear in 
the observations made by their Lordships 
at page 452 of 51 All 439.^ They are as 
follows: 

It is therefore established by this decision that 
yrhete a decree founded upon the law of limitation 
is obtained against the widow in her lifetime the 
reversionary heir is barred and does not get the 
benefit of Art. 141. The question raised by the 
present case is whether the same result follows 
where there has been no decree, though at the 
death of the widow a stranger had been in adverse 
possession for 12 years or more. 

Their Lordships pronounced their opi. 
nion in these terms: 

In their Lordships' judgment where there has 
been no decree against the widow or other act in 
the law in the widow's lifetime depriving the 
reversionary beir of the right to possession on the 
widow's death, the heir is entitled, after the 
widow's death, to rely upon Art. 141 for the pur¬ 
pose of the determination of the question whether 
the title is barred by lapse of time. To hold other¬ 
wise would in their Lordships' opinion, in effect, 
compel the Court In determining a question within 
the scope of the Article to ignore the express 
words of the Article. 

^ It appears to me that this case conclu. 
sively disposed of the question now raised 
that the appellants’ adverse possession 
against Mt. Ghukho operated to extinguish 
the reversionary right of the respondent. I 
may in passing refer to some cases decided by 
the High Courts in India which sustain the 
view that I have taken: see 57 Cal 289,'® 
63 Cal 165'® and A I E 1932 Bom 434.'* 
The general principle, it appears to me, is 
indisputable that the adverse possession, 
howsoever long held', cannot impair the right 
of a person, who was not during the conti¬ 
nuance of that adverse possession, entitled 
to possession. The right of the reversioner, 
as is well known, is spes successionis and 
his reversionary estate falls into possession 

18. Hemendranath Bay v. Jnanendraprasanna 
Bhaduri, (1986) 22 A 1 B Cal 702 = 1591 C 
1101=40 0 W N 115 = 62 0 L J 49=63 Cal 
166. 

lit Bai Manohha v. Tilbhawan, (1932) 19 A I B 
Bom 484=189 I 0 26=34 Bom L B 886. 


only on the death of the intermediate 
owner, namely the widow. Consequently, 
the adverse possession against the widow 
can hardly be recorded as hostile to the 
reversioners whose right was until the 
widow’s death only an expectancy. For the 
foregoing reasons I agree with the lower 
Appellate Court and dismiss this appeal 
with costs. Counsel’s fees Es. 60. 

N.S./e.k. Appeal dismissed. 
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Provincial Government, G, P. and Berar- 

— Applicant. 

V. 

Dinanath Lala Ganpatrai and others. 

— Accused — Non-applicants, 
Criminal Eevn. No. 159 of 1939, Deci¬ 
ded on 10th June 1939, from order of the 
Sess. Judge, Raipur, Dated 13th and 16tb 
February 1939. 

(a) Penal Code (1860), S*. 34 and 120-A— 
Difference between S. 34 and S. 120-A ex¬ 
plained. 

There is nob much substantial difference between- 
conspiracy as defined in S. 120-A and acting on a 
common intention as contemplated in S. 34, Penal 
Code. While in the former the gist of the offence 
is the bare engagement and association to break 
the law even though the illegal act does not follow, 
the gist of the offence under S. 34, Penal Code is 
the commission of a criminal act in furtherance 
of a common intention of all the offenders which 
means that there should be a unity of criminal, 
behaviour resulting in something for which an 
individual would be punishable if it weae all done 
by himself alone : A I B 1925 PCI, Bel, on. 

[P 264 C 1, 2] 

(b) Criminal P. C. (1898), S. 239 ~ Prose- 
cution alleging unity of criminal behaviour 
actuated by common intention on part of all 
accused to extort confession—All accused are 
triable jointly. 

Where the prosecution has alleged that there 
was unity of criminal behaviour actuated by a 
common intention on the part of all the accused 
to extort confession, all the accused would be- 
jointly triable under S. 239, Oriminal P. C. The 
unity of criminal behaviour and the common 
intention prompting it would render all that was 
done in furtherance of an object as a part of 
one transaction. The necessity of a joint trial is 
strengthened if there is the additional element of 
proximity in time as well : 2 N L B 14,7, Bel on. 

CP 264 0 2] 

(c) Criminal P. C. (1898), S. 239—*‘Same- 

ness of transaction"—Relevant point of time is 
time of accusation. 

The relevant point of time in the proceedings at 
which the condition as to the sameness of transac¬ 
tion must be fulfilled is the time of accusation and 
not that of the eventual result A 1 B 19S6 P O 
ISOt Foil. [P 264 0 2} 

W. E. Puranik, Advocate-General_ 

for Applicant* 
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Order_This ia an application in revi¬ 

sion. made against the order passed in 
SasaioDB Case No. 4 of 1939 on 13th Febru¬ 
ary 1939 directing separate trials. The 
issue is considerably simplified by the fact 
that the learned Advocate-General has 
announced his readiness to withdraw the 
prosecution against accused 13, 14 and 
15. Nanjatia. Ehagua and Jageshwar res¬ 
pectively, and also to withdraw the charges 
in regard to the incidents of 25th and 26tb 
May 1938. The trial will thus proceed 
only against accused 1 to 12 in respect of 
wrongful confinement and use of violence for 
the purpose of extorting information leading 
to the detection of the culprits. The result 
of the learned Judge’s order had been to 
multiply trials. While all the accused and 
Nos. 1 and 2 would be jointly tried on the 
charge of wrongful confinement and beating 
respectively, accused 3 to 12 would each 
be separately tried. The learned Sessions 
Judge observes in para. 5 of his order under 
revision that the complaint filed before the 
committing Magistrate did not contain any 
allegation that all the accused formed a 
conspiracy in order to extort confession. 
The complaint in para. 4 says: 

All these persons were kept confined from 27th 
May 1938 to Slst May 1938, in the bada of the 
malguzat at Sajapali and they were not allowed 

to go out and talk with anybody.. During 

this confinement, all these persons were beaten by 
the accused and their thighs were trampled upon 
by them, while some were pricked with pins in 
order to extortconfesslon, restoration of property. » 

Then in para. 7 there is an allegation; 
The accused have committed offence under Ss. 830 
and 348 read with B. 34, I. P. 0., and that each 
one of them has abetted the commission of the 
offence committed by every other of them either 
by actual participation or by omission and have 
thus committed offences under 38.330 and 348 read 
with B. 114.1. P. 0. 

Although the word "conspiracy” is not 
used, there ia a very clear indication given 
by the nature of the allegations made in 
para. 4 and the reference to S. 34,1. P. C., 
made in para. 7 to make it clear that all the 
accused were animated by the common in. 
tention of extorting confession from the sus¬ 
pects by resorting to illegal means, namely 
wrongful confinement and the use of violence 
and force. There is not much substantial 
difference between conspiracy as defined in 
3.120-A and acting on a common intention 
as contemplated in S. 34, I. P. 0. While in 
the former the gist of the offence is the 
bare engagement and association to break 
the law even though the illegal act does 
not follow, gist of the offence under 


S. 34.1. P. 0., is the commission of a cri- 
minal act in furtherance of a common in. 
tention of all the offenders—which means 
that there should be a unity of criminal 
behaviour resulting in something for which 
an individual would be punishable if it 
were all done by himself alone as explained 
by their Lordships of the Privy Council in 
52 Cal 197.^ What was alleged by the 
prosecution was that there was unity of 
criminal behaviour actuated by a common 
intention to extort confession. Consequently, 
all the accused persons from 1 to 12 would 
be jointly triable under S. 239, Criminal 
P. 0. The unity of criminal behaviour and 
the common intention prompting it would 
render all that was done in furtherance of 
an object as a part of one transaction. The 
acts of violence committed by several per¬ 
sons in respect of the several suspects were 
so related to one another in point of pur- 
pose as to constitute one continuous action. 
There is the additional element in this case 
of proximity in time as well: see 2 N L B, 
147* at page 149. 

It may turn out in tli© end thftt tne &ct9 
were done without any common intention 
but that is a consideration which is foreign 
to the issue. As pointed out by their Lord- 
ships of the Privy Council in A I R 1938 
P C 130,* the relevant point of time in the 
proceedings at which the condition as to 
the sameness of transaction must be ful¬ 
filled is the time of accusation and not that 
of the eventual result. For the foregoing 
reasons the order of the Sessions Judge is 
set aside and it is directed that the trial of 
accused 1 to 12 be proceeded with relating 
to the incidents which occurred from 27th 
to Slst May 1938 in the bada of the mal- 
guzar of Sajpalli. Presumably the learned 
Sessions Judge was misled by the terms of 
the charges framed. It is open to him to 
amend the charges, if necessary. 

d.s./r.k. Order set aside. 


1. Barendra Eomai Qhosh v. Emporor, (1926) 

12 A I R P 0 1=86 I 0 47 = 62 I A 40=26 
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3. Babulal Chaukhani v. Emperor, (1988) 26 

A I R P 0 130=174 I 0 1=66 I A 168=39 
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Chandra Sharma — 

Appellant. 

V. 

^umar — Respondent. 

^o. 224 of 1937, Decided 
39. from appellate decree 
udge, Saugor, D/- 28th 

yance and contract of sale 
— Distinction between ex¬ 
on between conveyanoe and a 
minor’s property. When the 
Iready alienated, the Coatb is 
ad whether the alienation is 
r or nob. In such a oase no 
ity arises. The relief of specific 
ef in equity and the question 
^aced with is whether it should 
:o perform the onerous act of 
rty in consequence of the con- 
incurred by bis guardian : 
Dissent, ; A I R 1933 Mad 

[P 266 C 2] 

ntract of sale by guardian on 
— Purchaser cannot ask for 
ice against minor. 

itract for sale or purchase made 
minor is nob enforceable by or 
. The reason is that a contract 
►vable property is a contract of 
iture and as no personal liability 
i the minor, th^ minor cannot be 
orm the contract; for the same 
: take advantage of the contract 
do performance. There is another 
stlon. In every case when there 
lement the contract of sale by the 
; each is committed by the guardian 
f the minor. The purchaser therefore 
-cairo^^aiiia.tn compensation against the guardian 
and nob against the minor or his property except 
in the case where the guardian uses the money 
obtained from the purchaser for the improvement 
of the minor's estate, a oase which etands on a 
separate footing. The purchaser is not entitled to 
hold the minor personally responsible for the 
breach of contract of sale made by his guardian 
and he is not therefore entitled to claim compen¬ 
sation from him. As that is so, 8. 24-A, Specific 
Belief Act, debars the purchaser from claiming the 
relief of specific performance against the minor: 
•Case law reviewed, [P 267 C 1, 2] 

J. Sen — for Appellant, 

V. V. Kelkar — for Respondent. 

Judgment. — This is a plaintiff’s appeal 
irom the conctiTriDg judgment of the Addi- 
iiional District Jndge, Saugor, in Civil 
Appeal No. 24. A of 1936 delivered on 28th 
-November 1936. The suit out of which this 
Appeal arises was to enforce specific per- 
dormanoe of a contract of sale, in respect of 
A house beloDging to the minor defendant, 
1089 N;84 & 86 


made by his mother acting in her capacity 
as his guardian. The sale deed had in fact 
been executed on 14th October 1931 but 
the guardian mother changed her mind and 
refused to have it registered. The sale deed 
was not however produced in Court as it 
was alleged to have been lost. The plaintiff 
had at first claimed the relief that the 
defendant be directed to get the sale deed 
registered and also for rectification of the 
contract, but subsequently ho withdrew 
these reliefs and prayed for a decree for 
specific performance. The plaintiff averred 
that the sale was justified by legal uecessiby 
and also for the minor's benefit. The origi¬ 
nal Court did nob formulate the issues of 
fact arising out of the pleadings but tried 
the suit only on the preliminary issue whe¬ 
ther on the facts pleaded by the plaintiff 
he was entitled to a decree for specific per. 
formance. It held that he was not, and 
dismissed the suit. The lower Appellate 
Court agreed with that view and affirmed 
the decision. 

The general rule is that a contract to be 
specifically enforced by the Court must be 
mutual, that is bo say, such that it might, 
at the time it was entered into, have been 
enforced by either of the parties against 
the other of them. When, therefore, whe¬ 
ther from personal incapacity to contract, 
or the nature of the contract or any other 
cause, the contract is incapable of being 
enforced against one party, that party is 
generally incapable of enforcing it against 
the other, though its execution in the latter 
way might in itself be free from the diffi¬ 
culty attending its execution in the former: 
see Fry on Specific Performance, Edn. 6, 
Chap. 8, page 219. In (1895) 1 Q B 683^ at 
p. 684, Lindley L. J. observed : “You can¬ 
not get specific performance against an 
infant." The doctrine has, no doubt, some 
limitations which it is not necessary to 
indicate here. The weight of authorities in 
India is opposed to the granting of specific 
performance in favour of or against a minor. 
In 20 Cal 508^ Norris J. following (1828) 

4 Buss 298^ held that a minor could not 
maintain a suit for specific performance of 
a contract entered into on his behalf by his 
guardian on the ground of mutuality. That 
view was not accepted by the Madras High 

1. Lumley v. Ravenseroffc, (1895) 1 Q B 688=64 

L J Q B 441=14 R 347=72 LT 382=43^® 

584=69 J P 277. 

2. FatimaBibi v. DebnathShab, (1898) 20Gal 608. 

3. Flight V. Bolland, (1628) 4 Buss 293=28 R R 
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Court in 18 Mad 415^ in ^hich it was 
held, following the opinion of Mr. Whitley 
Stokes, that the doctrine of mutuality had 
DO application in India. The sanae view 
was taken in 27 Cal 276.^ 

In 34 Cal 163® the Calcutta High Court 
held that if a contract is validly entered 
into on behalf of a minor, and there is 
mutuality in such contract, it is capable of 
being specifically enforced. In that case, the 
manager of an infant’s estate entered into 
an agreement to purchase certain property 
on behalf of the minor and the question 
was whether the minor on attaining majo¬ 
rity could sue for specific performance of 
the agreement. The appeal was taken to 
the Privy Council in 39 Cal 232.^ Their 
Lordships approved of the application of 
the doctrine of mutuality but reversed the 
decision on the ground that it was not 
within the competence of the manager of a 
a minor’s estate to bind the minor or the 
minor’s estate by a contract for the pur- 
chase of immovable property, and further 
that as the minor in that case was not 
bound by the contract there was no mutua. 
lity and that he could not obtain specific 
performance of the contract. 

It is pertinent to notice that although 
the minor being a Muslim the guardian's 
contract was void their Lordships did not 
rest the non. enforceability of the contract 
on its being ab initio void but on the ground 
that the guardian’s contract, valid or void 
in itself, did not affect the minor or the 
minor’s estate. Their Lordships applied the 
doctrine of mutuality and refused specific 
performance on the ground of want of 
mutuality notwithstanding that the con. 
tract sought to be enforced was advan- 
tageous to the minor. In 47 Mad 692® 
Bamesam J. held that where a guardian of 
a minor enters into a contract on behalf of 
the minor that contract cannot be specifi. 
cally enforced though it may be for the 
purpose of necessity or for the minor’s 

4. Krishnasami v. Sundarappayyar, (1896) 18 
Mad 416=6 M L J 164. 

6. Kbairusnessa Bibi v. Loke Nath Pal, (1900) 
27 Cal 276. 

6. Mit Sarwarjan v. Fakhruddln Mahomed 

Ohowdhuty, (1907) 84 Cal 163=11 C W N 34 
=4 0 L J 431 (P B). 

7. Mir Sarwarjan v. Fakhruddin Mahomed, 
Chowdbuii, (1912) 39 Oal 232 = 13 I 0 831= 
39 I A 1=16 0 W N 74 (P 0). 

8. Naiayan Ohetty v. Muthlab Chetty, (1924) 11 
AIR Mad 680=60 1 0 668=47 Mad 692=46 
M L J 676. 


benefit. In 47 All 784® the Allahabad High 
Court declined to recognize the distinction- 
between a case where a minor is a pur. 
chaser and a case where he is a vendor on 
the ground that in either case there is 
absence of the element of mutuality. In 
57 Cal 268,*® which was a case of a con. 
tract by the manager of a joint family to- 
sell land belonging to joint family including 
a minor, it was held that the application of 
the principle laid down in 39 Cal 232^ was 
not limited to the case of a contract for the 
purchase of immovable property and that 
consequently the contract was not enforce¬ 
able against the minor’s share. 

In A I E 1924 Pat 81“ it was pointed 
out that no distinction could be drawn 
between a contract of purchase and a 
contract of sale and that the decision of 
the Judicial Committee was based on the- 
broader ground that it is impossible for tbe- 
Court to decree specific performance against 
a minor. Das J. rested his decision on the 
ground of mutuality which Foster J. was 
not prepared to accept although for other 
reasons he agreed with the decision of 
Das J. A different view was taken by 
Wort J. in A I R 1936 Pat 237.“ The 
criterion which the learned Judge appears 
to have adopted was whether the sale of 
the minor’s property was justified by legal 
necessity or benefit and acting on the prin. 
ciple that a guardian’s alienation made for 
legal necessity or benefit of the minor is 
binding on the minor he decreed specific 
performance. With due respect, the learned 
Judge overlooked the distinction between 
a conveyance and a contract. When the 
minor’s property is already alienated the 
Court is required only to find whether 
the alienation is binding on the minor or, 
not. In such a case no consideration of 
equity arises. The relief of specific perfor- 
manoe is a relief in equity and the question 
which the Court is faced with is whether 
it should compel the minor to perform the 
onerous act of alienating his property in 
consequence of the contractual obligation 
incurred by his guardian. This was pointed 

9. Swaiath Ram*Ram Sarau v. Bam Ballabb,- 

(1926) 12 A I R All 696=89 I 0 27 = 47 All 

784=23 A L J 626. 

10. NiipdQclTaohaxidra Sarkar v. Ekherali Joardar, 

(1930) 17 A I R Cal 457=127 I C 66=67 Cal’ 

268=34 C W N 272. 

11. Abdul Haq v. Yehia Khan, (1924) 11 A I B 

Pat 81=78 I 0 483=4 P L T 663. 

12. Bzahamdeo ▼. Haro Singh, (1985) 22 A 1 

Pat 237=167 1 C 327. 




onb by Stmdaram Ohefcti J, in 66 Mad 433'^ 
at p, 441, The Madras High Court, with the 
exception of 18 Mad 416.* which was decided 
before the clear pronounoement of the prin. 
oiple by their Lordships of the Privy Council 
in 39 Oal 232,^ has been quite oonsietent 
in declining speoifio performance against a 
minor on the ground of want of mutuality 
as is evident from the two cases cited al¬ 
ready. and AIR 1924 Mad 863^*and AIR 
1928 Mad 830.^* I may in passing refer 
also to AI B 1927 Lah 365^® which applied 
39 Oal 232 in the wider sense indicated by 
the observations of their Lordships of the 
Privy Council cited above. 

The review of the authorities shows that 
barring Wort J,, all the High Courts are 
unanimous on the view that a guardian’s 
contract for sale or purchase made on be¬ 
half of the minor is not enforceable by or 
jCgainst the minor. The principle underly¬ 
ing the view enunciated by their Lordships 
of the Privy Council evidently appears to 
be that a minor is not personally bound by 
any contract made on his behalf by his 
guardian as was laid down by their Lord- 
ships of the Privy Council in 11 Bom 551*^: 

also 42 Mad 186.^® A contract for sale 
of immovable property does not of itself 
create an interest in or charge on such pro- 
porty: see S. 54, T. P, Act. If it is a contract 
of purely personal nature and no per¬ 
sonal liability can be imposed on the minor it 
must logically follow that the minor can¬ 
not be compelled to perform the contract; 
for the same reason he cannot take advan¬ 
tage of the contract and ask for specific 
iperformance. There is another aspect to the 
question: can the purchaser recover com¬ 
pensation from the minor for a breach of 
contract by the guardian ? In every case 
when there is refusal to implement the 
contract of sale by the guardian the breach 
is committed by the guardian and never 
by the minor. The purc haser therefore 

18. Venkatachalam Filial v. Setburam Bao,(1933) 
20 A IR Mad 322=5142 IC 316=66 Mad 433 
=84 M L J 364 (P B). 

14. Ohidambara Swamigal v. Ramakrishna Red- 
diar, (1924) HAIR Mad 863=82 I 0 926 = 
47 M Ii J 668. 

16. Nageswara Bao ▼. Mandava, (1928) 15 A IR 

Mad 830 = 110 1 0 492 . 

16. Malla v. Mubammad Sharif, (1927) 14 A I R 
Lah 866=991 0 684=8 Lah 212=28 P L R 

IT. Wa^ela Raiaanjl v. Shekh Maslndin, (1887) 
ia 661=14 IA 89=6 Bar 16 (P 0). 

18. ^maiogayya v. Jag^nnadham, (1919) 6 A I R 

ml j 39 W B).^ ° 
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can only claim compensation against the 
guardian and not against the minor or hia 
property except in the case where the 
guardian uses the money obtained from the 
purchaser for the improvement of the 
minor’s estate, a case which stands on a 
separato footing. The purchaser is not en¬ 
titled to hold the minor personally respon. 
Bible for the broach of contract of sale 
made by his guardian and he is not there- 
fore entitled to claim compensation from 
him. If that is so, S. 24.A, Specific Relief 
Act, debars the purchaser from claimiDg, 
the relief of specific performance against^ 
the minor. The appeal is dismissed with 
costs. Counsel’s fees Rs. 25. 

D.S./r.k. Appeal dismissed. 
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Stone C. J. and Vivian Bose J. 

Seth Laxminarayan Ganeshdas — 

Applicant. 

V, 

Seth Ghasiram Dalchand PalUwal _ 

_ ^ Opposite Party. 

Misc. Civil Case No. 113 of 1937, Deci¬ 
ded on 12th December 1938, from decree 
of Judicial Commissioner’s Court, Nagpur, 
in P. A. No. 163 of 1930. D/- 16th Janu- 
ary 1931. 

C.P. Reduction of Interest Act (32 of 1936), 

S. 2—'‘Secured debt** — Attachment does not 
cause judgment.debt to be secured debt. 

In India attachment of the ]udgment*debtor’s 
property after judgment does not create a charge 
on attached property. It also does not create equi¬ 
table or judicial lien and hence does not cause 
judgment-debt to be a secured debt so as to affect 
the interest that may be allowed after 1st Janu* 
ary 1932: AI B 1918 Cal 851; 29 Cal 428 (F B)‘ 
AIR 1914 P C 129 and AIR 1933 Nag 229, 
Bel. on, fp 268 0 1,2] 

Fida Hussain — for Applicant. 

J. Sen and M. Adbikari_ 

for Opposite Party. 
Ordor, This miscellaneous civil case is 
connected with First Appeal No. 105 of 
1935.* This matter raises a point under 
the Central Provinces Reduction of Inter¬ 
est Act (Act 32 of 1936) which can be ex¬ 
pressed as follows : There was in this case 
an attachment of the judgment-debtor's 
property after judgment. The question is 
whether that causes the judgment.debt to 
be a secured debt so as to affect the interest 
that may be allowed after lat January 1932. 
"Debt" as defined by 8. 2 of that Act in¬ 
cludes a liability created by a decree. "Se¬ 
cured debt 18 defined as meauing 

• Beyorted in (1989) 26 A I R Nag 191, 
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& debt due to a creditor from his debtor for which 
the creditor holds a mortgage, charge or lien .... 
as a security for that debt. 

The argument is that an attachment, 
though not creating a charge, creates what 
is described as a judicial lien, alternative¬ 
ly an equitable lien. In support of that argu¬ 
ment para. 698,p.554,Yol.20of Halsbury’s 
Laws of England (2nd Edn.) is referred to. 

That paragraph runs as follows : 

A lien in its secondary sense, where the person 
claiming the lien has not got possession of the 
thing in respect of which the lien is claimed, is 
either judicial, equitable or statutory. Judicial 
liens are obligations established by judgments or 
orders of Courts of justice binding the property 
but giving no right of possession. Equitable liens 
arc founded upon the consideration of a duty or 
implied intention on the part of the owner to make 
property answerable for a specific claim. 

The equitable lien can be put on one side 
at once because quite clearly, as appears 
from the same volume of the same book, 
para. 714, p. 567 : 

An equitable lien maybe defined as an equitable 
right, conferred by law upon one man, to a charge 
upon the real or personal property of another. 

Admittedly an attachment does not create 
,any kind of a charge and consequently does 
not create that particular type of charge 
known as an equitable lien. But it is said, 
that an attachment falls within the mean¬ 
ing of the term "judicial lien” as it is an 
obligation established by a judgment or 
order binding the property without giving 
a right to possession. It has been held— 
that this is recognized by counsel for the 
appellant—in a number of cases that an 
attachment does not create a charge. It 
was observed in 44 Cal 1016' at p. 1024: 

I do not think that an attachment in this coun¬ 
try creates any charge or lien upon the attached 
property such as attaches in England upon seizure 
under a writ of/i./n. Attachment in this country 
only prevents alienation, it does not confer any 
title. 

That is an observation which is based 
on 29 Cal 428^ and 42 Cal 72* at p. 80. a 
Privy Council decision, and it expresses the 
law as well settled now in India and would 
appear to dispose of the argument at once. 
So far as the Judicial Commissioner’s Court 
is concerned, the matter was considered by 
a Bench in a case reported in 29 N L R 303* 
where it was held that 

1. In re Premlftl Dhar, (1918) 6 A I R Oal 361= 
48 I 0 848=44 Cal 1016. 

2. Peacock v. Madan Gopal, (1902) 29 Cal 428= 

6 0 W N 677 (P B). 

8. Raghunath Das v. Sunder Das, (1914) 1 A I R 
P 0 129=24 I 0 804=41 I A 261=42 Oal 72 

(P 0). 

4, Bansilal v. Eashlnath, (1988) 20 A I R Rag 
229=146 1 0 695=29 R L R S03. 
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an attachment by itself, whether it is before or 
after judgment, does not give the attaching credi¬ 
tor any charge or lien on the property, not does it 
give him any priority in respect of the property 
attached as against the official assignee or receiver; 
the only effect of the attachment is to prevent 
private alienation. 

In that case the following oases were 
relied on : 57 Cal 122,® 26 Mad 673,® (1903) 

2 K B 41^ and 39 Mad 903.® 

It is ingeniously suggested that in 44 Oal 
1016' the lien that is being spoken about is 
the ordinary lien and is not concerned with 
that unusual type of lien known as the 
judicial lien, and so far as the Reduction of 
Interest Act is concerned the term lien” 
is nob defined and must be deemed to in. 
elude any conceivable kind of lien. If one 
turns to the Provincial Insolvency Act one 
will find in S. 2 (e) the same sorb of defi¬ 
nition that one has in the Reduction of 
Interest Act. There the definition is of a 
secured creditor whereas in the Reduction 
of Interest Act what we have defined is 
secured debt. In the Provincial Insolvency 

Act "secured creditor" means 
a person holding a mortgage, charge, or lien on 
the property of the debtor or any part thereof as a 
security for a debt due to him from the debtor. 

The oases above cited are concerned with 
insolvency and it is permissible to apply the 
reasoning in those cases to this case, but 
even beyond that in our opinion judicial lien 
is not the same thing as that which arises 
where property is attached. As an example of 
a judicial lien one may refer to (1870) 4 H L 
414.® Such lien arises, e. g., where in a judg¬ 
ment in rem a lien is established by the 
judgment. It has never been held that an 
attachment creates that type of a lien any 
more than any other kind of lien so far as 
India is concerned at any rate. In our opin¬ 
ion therefore this point fails and interest 
will be calculated at the rate provided in 
the Act for unsecured debts as from Istj 
January 1932. The applicant will pay the 
costs of this application fixed at Bs. 25. 
The amount of the variation in the decree 
amount caused by the operation of the Re¬ 
duction of Interest Act will be worked out 

6. HaranohandraOhakravarti V, Joy Oband,(1929) 

16 A I R Cal 624=123 I 0 737=57 Oal 122. 

6. Ktlstuasawmy Madaliar v. Official Assignee of 

Madras, (1908) 26 Mad 678=13 M L J 278. 

7. In re H. E. Pollard, (1903) 2KB 41=72 L J 

K B 609 = 88 L T 662 = 51 W R 483 = 10 

Manson 152. 

8. T. Erriknlappa Ohetty v. Official Aseignee of 

Madras, (1917) 4 A I B Mad 748=82 I 0 190 

=89 Mad 903. 

9. Oastrique v. Imrie, (1870) 4 H L 414=39 L * 

0 P 860=23 L T 48=19 W R 1, 
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in offiod on this basis and the decree modi, 
bed accordingly. 

D.S./B.K. Order accordingly. 
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Stone 0. J. and Vivian Bose J. 

Lohman Ohhabilal Jain Bani — 

Auction^purchaser — Appellant. 

V. 

Moiilal Tulsiram Agarwala and another t 
Decree-holder and another, Judg-. 
menUdebtor — Respondents. 

Miso. Appeals Nos. 140 of 1938 and 130 
of 1936, Decided on 14th April 1939, from 
order of Addl. Sub.Judge, First Class, Jub. 
bulpore, D/. 5th April 1938. 

(a) Civil P. C. (1908), O. 21, R. 77— Sale of 
moveable property ii complete when ofhcer 
conducting eale declaree who ii purchaser and 
receive* purchase money and grant* receipt. 

So far as the' sale of moveable property is con¬ 
cerned, it is the officer who is holding the sale who 
oonolades the matter by saying who has purchased, 
within what time the purchase price must be paid 
by receiving the purchase money and by granting 
a receipt. Thereupon the sale becomes complete, 
property passes and the matter is over. 

[P 270 0 2; P 271 0 1] 

(b) Civil P. C. (1908), O. 21, R. 84-Officer 
conducting sale can declare highest bidder to be 
purchaser — He need not ask Judge to declare 
who is purchaser. 

In the Oentral Provinces a time is set aside 
during which persons may make their bids which 
are entered in a list. When that time is up, the 
highest bidder is declared by the officer conduct* 
ing the auction, to be the purchaser. It is not the 
practice for the officer conducting the sale merely 
to take the list of bidders to the Judge and ask the 
Judge to declare who is the purchaser : Case law 
reviewed. [F 271 C 1] 

(c) Civil P. C. (1908), O. 21, R. 84—Failure 
of officer conducting sale to wait for payment 
of deposit is not material irregularity. 

It cannot be said that theofficer couduoting the 
sale has to wait for the payment of the deposit; 
he cannot be compelled to wait. Hence it is not 
material Irregularity If the officer conducting the 
sale has not waited for the payment of the deposit. 

(P 272 0 2) 

(d) Civil P. C. (1908), O. 21, R. 84—‘Forth- 
with*—Meaning of—Ro'iale can be held on same 
day as date of default in payment of deposit 
if circumstances permit. 

The word ‘forthwith’ in B. 64 governs the time 
at wbioh the re-sale is to be held. The word 'im« 
mediately, governs the time when the deposit is to 
be made. “Forthwith” means “ as expeditiously 
as circumstances permit.” The officer conducting 
the sale can bold a re-sale the same day as the 
default in payment of deposit if oiroumstancas 
permit and if it is proper to do so. [P 272 0 1; 

P 278 0 1] 

(•) Civil P. C. (1908), O. 21, R. 71—Decree- 
holder can apply to recover deficit even if 
indgment-debtor, and not be. Is damnified by 
defeull. 
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0. 21.R.71 gives the right to rocovor the deficit 
to either the decree*holder or the judgmont-dobtor. 
Though one might well expect in oircumstanooB 
where the decree-holder is notdamnifled by default 
that he would leave the matter to the judgment- 
debtor ho need not do so. He may decide to recoup 
himself from the defaulter. Anything loft over 
from these realizations will of course go to the 
judgment-debtor so that the decree-holder is in 
efleot fighting the judgment-debtor’s battles for 
him. [P 278 c 1] 

(f) Civil P. C. (1908), O. 21,R. 71—Bid made 

on behalf of temple by its managing trustee 

—Defaultinpaymentof deposit —Trustee is not 
personally liable for deficit. 

The temple, unlike an idol, not being a juristio 
person, cannot sue or bo sued but somebody has to 
sue or be sued on behalf of the temple. Where the 
bid was made on behalf of the temple by the 
managing trustee (sarbarahkar) of the temple the 
liability for deficit in case of default is not of the 
trustee personally but of the trustee representing 
the temple* In other words deficit is to be payable 
out of temple funds. [P 273 0 2) 

J. Sen —for Appellant. 

R. S. Dabir, and W. B. Pendharkar — 
for Respondents Nos. 1 and 2, and 3 
respectively. 

Order. — This order governs Miscel¬ 
laneous Appeals Nos. 140 of 1938 and 130 
of 1936. The second of these appeals is an 
appeal by the judgment-debtor against an 
order refusing to set aside a sale held in 
execution on the ground of material irregu¬ 
larity resulting in inadequate price. The 
first of these appeals is an appeal by one 
Lokman who has been treated as an auc- 
tion-purchaser who defaulted in depositing 
25 per cent, of his bid with the result 
that the property was forthwith re-sold. 
Miscellaneous Appeal No. 140 of 1938 
raises a point of some importance in the 
practice of conducting -auction sales and 
makes it necessary to consider in some 
detail the various relevant rules contained 
in O. 21, especially in view of the decisions 
arrived at in other High Courts : see 2 Pat 
548,^ 58 Cal 788,2 ^929 Lah 673® 

and 6 Rang 609.* These (with the excep. 
tion of 2 Pat 548*) are cases which follow 
2 Pat 548* and decide that a declaration 
under R. 84 of 0. 21 must be made by the 
Court and should not be made by the offi. 
cer conducting the sale. 2 Pat 548* to 

1. Jaibahadar Jba v. Matukdhari Jha, (1928) 10 

AIR Pat 626=76 I 0 113=2 Pat 548 = 4 P 
L T 498. 

2. Surendramohan Sarkat v. Manmathanath 

Banerji. (1931) 18 A I R Cal 683 = 134 I 0 
447=68 Cal 788. 

8. Punjab National Bank v. Sundar, (1929) 16 A 
I R Lah 678=118 I 0 901. 

4. Afazuddin v. Howell. (1929) 16 A I R Rang 
12=114 I G 622=6 Rang 609. 
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some extent turns upon local practice. At 

p. 651 the matter is stated as follows : 

The rule laid down by the High Court, which is 
also in accordance with long standing practice, is 
that the auction should be conducted in the imme< 
dlate presence of the presiding officer, and where 
that is not possible, in another place within the 
Court premises to be selected by the presiding 
officer, 

In that particular case accordingly the 
bid was not finally accepted by the officer 
conducting the sale but was referred to the 
Munsif, that is the presiding officer or the 
Court. The Munsif wrote "close.” There¬ 
after, on certain representations being 
made, he cancelled that order. The ques¬ 
tion was whether he was entitled so to do. 
It seems to have been assumed throughout 
that in Patna owing to the rules obtaining 
there bids are not accepted by the officer 
conducting a sale but that the officer con- 
ducting the sale refers the matter to the 
Judge and it was for the Judge to say whe- 
ther the bid shall be accepted or not. Simi. 
lar rules do not obtain here. The rules 
relating to the conduct of sales are to be 
found in the Rules and Orders (Civil) of 
1938, Part 1, Gh. 10, p. 78 et seq. Para. 213 
provides as follows; 

Sales of immovable property in execution of 
decrees other than those which have been trans¬ 
ferred to the Collector shall be conducted by the 
following officials, viz. (i) when the sale is held 
at the District Court house, by the Sale Amin or 
an official not inferior in rank to a Naib*lTazir ; 
(ii) when the sale is held at a place other than the 
District Court house, by a Sale Amin or a Naib* 
Nazir or an official superior in rank to a process 
server. 

Id 29 N L R 52® the position was con¬ 
sidered where the auction sale was held in 
the moftissil and it was held there that the 
sale is complete if the final bid is accepted 
by the Sale Amin who condnots it. The 
permission of the Court ordering the sale 
is not necessary under the law to make the 
sale binding on the parties concerned. That 
decision, to some extent, is founded on 7 
Rang 425® which distinguishes 2 Pat 548^^ 
and dissents from 6 Rang 609.* 2 Pat 548^ 
was distinguished on the ground that the 
practice obtaining in Patna was as stated 
above, viz., the officer conducting the sale 
does nob accept the bids but places them 
before the Court. It was observed in 7 
Rang 425® : 

There has been no such practice in the Courts 
of this Province (Burma). Under R. 66 of O, 21, 
OivilP.O,, every sale in execution of a decree shall 

6. Mannulal v. Nanhelal, (1933) 90 A I R Nag 
123=141 I C 867=29 N L R 62. 

6. Maung Ohn Tin v. Chettyar Firm, (1929) 16 
AIR Rang 311=120 I 0 142=7 Rang 426. 


A. I. B. 

be conducted by an officer of the Court or by such 
other person as the Court may appoint in this behalf 
and shall be made by public auction in manner 
prescribed. Under R. 268 of the Rules of this 
Court published at p. 126 of the High Court Rules 
and Orders sales of immovable property in execu¬ 
tion of a decree for money are to be conducted by 
the Bailiff under the direct supervision of a Regis¬ 
trar. There is no provision in the Rules which 
requires a Judge to accept a bid. 

Here also there is no rule requiring the 
Judge to accept the bid. In 7 Rang 425® it 
was held that 

neither the provisions of O. 21, Civil P. 0., nor the 
rules of the High Court or of the Courts Manual 
require a bid to be accepted by a Judge before the 
contract of sale can be held to be complete. The 
officer conducting the sale oan declare the highest 
bidder to be the purchaser. 

58 Cal 788,* which follows 2 Pat 548,' 
appears to overlook the special local rules 
and practice obtaining in Patna and the fact 
that there in fact the bid was sent to the 
Judge for acceptance and the question was 
as to whether the Judge bad or had not 
finally accepted the bid. Nevertheless there 
being authority against the view that we 
are taking we consider it desirable to exa- 
mine the various relevant rules relating to 
sales. Court auction sales in execution are 
of two kinds, (a) of immovable, and (b) of 
moveable property. In either case the sale 
results in the transfer of property from the 
judgment-debtor to the auction-purchaser, 
but according as the subject-matter is 
immovable or moveable the mode of trans¬ 
fer is necessarily somewhat different. In 
the case of immovable property it is neces¬ 
sary to have some sort of vesting order 
which operates to transfer the property and 
this is done by means of confirmation of 
sale and the granting of a certificate of sale 
which has the effect of a vesting order. 
Title of course is not guaranteed. On the 
other hand moveable property does not 
reqnire a vesting order and so far as title 
to moveable property is concerned that is 
dealt with in R. 77 (2) which provides as 
follows ; 

On payment of the purchase money, the officer 
or other person holding the sale shall grant a 
receipt for the same and the sale shall become 
absolute. 

Further R, 77 (l) says : 

. . . the price of each lot shall he paid at the 
time of sale or as soon after as the officer or other 
person holding the sale directs .... 

It appears clear from those provisions 
that so far as the sale of moveable property 
is concerned it is the officer who is holding 
the sale who concludes the matter by say¬ 
ing who has purchased, within what time 
the purchase price must be paid, by reoeiv-l 
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ing bhe purohase money and by granting a 
reoeipt. Thereupon the sale beoomes oom. 
plete, property passes and the matter is 
over. If the sale is of immovable property 
farther safeguards are introduced to guard 
against cases where the vendor has no title 
(R. 91), of irregularity or fraud (Rule 90), 
where the jadgment.debtor pays the decre. 
ta]l amount together with a sum by way of 
compensation to the purchaser (R. 89). The 
importance of R. 77 is to be found in the 
iact that the relevant rules relating to sales 
generally, Rr. 64 and 65, are concerned 
with sales either of moveable or immova¬ 
ble property. If the officer conducting the 
Aale is in sufficient charge of the sale in the 
case of moveable properties to be able to 
say who is the buyer, when he must pay, 
and to be empowered to receive the price 
and, by giving a receipt, to pass title it is 
difficult to see how he is merely ministerial 
■officer in the case of a sale of immovable 
property. R. 64 empowers the Court to 
order a sale. R. 65 directs how the sale 

flhall be conducted and provides that 
save as otherwise prescribed, every sale in execu¬ 
tion of a decree shall be conducted by an officer of 
the Court or by such other person as the Court 
may appoint in this behalf, and shall be made by 
^ublio auction. 

The auction having been proclaimed in 
the prescribed manner and the time for the 
auction having arrived this officer conducts 
the auction and prima facie it seems to us 
to be clear that any person conducting an 
auction must be in a position to say who is 
the highest bidder. How he says it will de¬ 
pend upon the rules laid down for the conduct 
■of an auction. In Rnglandithe practice is to 
announce by the falling of a hammer when 
the bidding for a particular lot has ended 
and it is the highest bidder at that moment 
who is declared the purchaser. In the Cen- 
tral Provinces, the practice is different. A 
time is set aside during which persons may 
make their bids which are entered in a list. 
When that time is up, the highest bidder 
is declared by the officer conducting the 
auction to be the purchaser. It is not the 
practice for the officer conducting the sale 
merely to take the list of bidders to the 
Judge and ask the Judge to declare who is 
the purchaser. Nor do we think that such 
a rule would work satisfactorily in these 
Provinces. Many sales are held far away 
irom any Judge, and in a vast number of 
'Cases a rule requiring the bid to be taken 
'before a Judge, would involve trouble and 
■delay and the Jndge, so far as we can see, 
would have nothing to do bat select the 
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highest bidder. No arguments would be 
addressed to him, no parties would appear 
before him. There is nothing on which he 
can exercise a judicial mind. He would 
merely be doing the simple work, within 
the competency of the Sale Amin, of decid¬ 
ing who is the highest bidder. It is to be 
observed that R. 69 gives the officer con¬ 
ducting the sale as well as the Court power 
to adjourn the sale and before the officer 
adjourns the sale it is not necessary for 
him to take the orders of the Judge except 
in the case where the sale is within the 
precincts of the court-house. Further, the 
officer conducting the sale is entitled to 
stop the sale 

if, before the lot is knocked down, the debt and 
cost (including the costs of the sale) are tendered 
to the officer conducting the sale, or proof is given 
to his satisfaction that the amount of such debt 
and costs has been paid into the Oourt which 
ordered the sale, [R. 69 (3)]. 

Appendix E (Mulla’a Civil Procedure Code, 
page 1235) shows the normal conditions of 
sale as contained in the proclamation of 

sale. Condition (3) is to the following effect: 

The highest bidder shall be declared to be the 
purchaser of any lot, provided always that he is 
legally qualified to bid, and provided that it shall 
be in the discretion of the Court or officer holding 
the sale to decline acceptance of the highest bid 
when the price offered appears so clearly inade* 
quate as to make it advisable to do so. 

It will be seen from Rule 84 that the 
deposit of 25 per cent, has to be paid imme¬ 
diately to the person conducting the sale 
and it has to be paid immediately after the 
declaration that he is the purchaser. Bear, 
ing in mind the fact that sales are fro- 
quently held far away from a Court and 
that the sales frequently consist of many 
lota it is the intention, in our opinion, of 
the Rule to treat the person conducting the 
sale as the person who makes the declara¬ 
tion. Otherwise, there would be in many 
cases a long period stretching between the 
declaration and the payment which would 
consequently, of necessity, not be imme- 
diately after the declaration. If after the 
officer conducting the sale has declared a 
certain person to be a purchaser that per¬ 
son does not immediately pay the 25 per 
cent. R. 84 requires that the property shall 
forthwith be re-sold. The question that has 
been much debated is : What is the value 
to be given to the word “forthwith”? It 
has been said that “forthwith” means “as 
expeditiously as circumstaDoes permit” as 
was held in 53 Mad 900^ and that here the 
7. Hanumayamma v. Ankamma, (1930) 17 AIR 
Mad 761=127 1 0 308=63 Mad 900=59 MU 
267 (F B). 



Lokman Chhabilal V. Motilal Tulsiram 


272 Nagpur 

clrcumsfcaDces did not permit of the sale 
being held the same day and that the sale 
should have been held the nest day. In 44 
All 266® a Full Bench of the Allahabad High 
Court were concerned with the case where 
the abortive sale ended towards the end of 
a day. Bein^ late, the officer conducting 
the sale announced that the property would 
be re-sold the nest morning. At the abor. 
tive sale the highest bid was Es. 5050. Next 
morning the property fetched Es. 2850. 
The argument there addressed to the Court 
was'thatthis re-sale was not forthwith and 
that it should have been held the same day. 
In 53 Mad 900^ the re-sale was some weeks 
later after a proclamation and again it was 
argued that it was not held forthwith. It 
is true that in both cases the argument 
failed but the argument was the other way 
round to that addressed to us. We were 
pressed with the view that when the re-sale 
is immediately after the abortive sale it is 
not forthwith because ‘‘forthwith" means 
'as expeditiously as circumstances permit" 
and circumstances did not permit of a 
re-sale so soon. 

Wo have however no material before us 
to say that the re-sale was held more expe. 
ditiously than circumstances permitted. 
There is nothing to show that the oircum. 
stances did not permit of the sale taking 
place the same day. It is to be observed 
that the upset price was Es. 10,000 and 
that the successful bid was Es. 12,600, Es, 
2600 in excess of the upset price. In the 
second auction which was held somewhere 
between 3.30 and 5-45 P. M. — not an un. 
reasonable time of the day—there were 37 
bids. In the first auction there were 31 
bids. The first auction started with Es. 
3000, the second with Es. 6000, In the 
first auction there were only 18 bids of Es. 
6000 or over. There is nothing to show 
that the bidders had dispersed except the 
evidence of the bidder for Es. 15.000 who 
said that because of the temple bid he went 
away. There is nothing to show that the 
second sale was a mere mockery of a sale. 
On the contrary there were more bids. At 
both sales the decree-holder, who had been 
given leave to bid, bid the same figure, viz. 
Es. 12,500. 

It is suggested that had the sale taken 
place the next day the loss would not have 
occurred. In 44 All 266® the sale did take 
place next day and the loss was propor- 
tionately much more serious. It does not 

8. Bita Ram v. Janki Bam. (1922) 9 A 1 R All 200 
=66 I 0 813=44 All 266=20 A L J1051PB), 
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encourage bidders to go to high prices whom 
it is known that the successful bidder in 
the former sale had defaulted. When the- 
successful bidder is a rich temple the in. 
ference is that the failure to pay the deposit 
is an excuse for getting out of the purchase- 
When one finds as here a private servant' 
bidding Es. 15,000 and then a person whO' 
has chanced to drop in bidding Es. 15,001 
on behalf of the temple and then one finds 
the bidder of Es. 15,000 giving evidence to* 
the effect that as the temple had bid he did 
not increase bis bid although he thought, 
that the property was more valuable and- 
when one finds him going away forthwith 
one is left in some doubt as to whether this- 
bid of Es. 15,001 was not a means of get. 
ting out of a bad bargain not only on behalf 
of the temple but on behalf of the bidder 
of Es. 15,000. However that may be, here- 
the values do not suggest that the second- 
sale was wholly for an inadequate price. 
The decree.bolder put the value at Es- 
15,000 but be had not tried at the sale to 
go beyond Es. 12,500. The bidder of Es. 
15,000 put the value up to Es. 17,000, it is- 
true, and other witnesses for the judgment* 
debtor valued it at Es. 16,000, Es. 17,000 
and Es. 18,000. But these valuations carry 
very little weight. The one who gave Es. 
18,000 as the value thought that the rent 
“ought to" be Es. 50 or Es. 60. In fact it- 
is Es. 40, and if his valuation was based on 
a number of years purchase of the rental 
instead of Es. 18,000 it should be 12,000 •- 

We cannot set aside a sale with conse¬ 
quential loss and inconvenience to the pur¬ 
chaser unless there be some invalidating' 
fact present. Before us the argument was- 
tbat this sale was not held forthwith be¬ 
cause it was held sooner than was reason¬ 
ably proper and practicable. For the reasons 
above given we do not think that this is so. 
The matter was put somewhat differently 
in the preliminary stages. An effort was 
made then to set aside the second sale on 
the ground of irregularity and the allega¬ 
tion of irregularity is to be found at p. 26 
of Miscellaneous Appeal No. 130 of 1936 as 
follows : “The material irregularity con¬ 
sists in not waiting for Lokman's deposit of 
l/4th money offered." We cannot possibly 
say that the officer conducting the sale has 
to wait for the payment of the deposit. He 
cannot be compelled to wait. The relevant 
issues are : 

(2) Whether Lokman offered a bid for Bs. 
16,001 and failed to deposit one*foarth pried' 
forthwith. 
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(3) Whether re-sale upon Lokmau’s failure to 
deposit the l/4th price amounted to a material 
irregularity. 

We have dealt -with issue (3). As to 
issue 2 we have two observations to offer : 

(1) Lokeman did not offer a bid of Es. 
15,001. The temple through Lokmau 
offered a bid of Rs. 15,001, This is made 
Quite clear in the decree* holders’ applioa. 
tion where they say, 

or In case it is proved that he waa authorized by 
the temple to bid and purchase tho property for 
the alleged temple, the said temple is liable to 
make good the loss. 

Before us it was not disputed that he 
was authorized to bid and was bidding for 
the temple; it so appears in the list of 
bidders and it so appears in the order 
sheets that the purchaser was the temple. 

(2) The question is not whether the offerer 
failed to deposit “forthwith" but whether 
he failed to deposit “immediately." The 
word “forthwith" in Buie 84 governs the 
time at which the re.sale is to be held. The 
word “immediately" governs the time when 
the deposit is to be made. We are clearly 
of the opinion (l) that the officer conduct¬ 
ing the sale was justified in holding a re. 
sale the same day, (2) that the re-sale 
resulted in a deficiency of price by reason 
of the purchaser’s default (in the first sale) 
within the meaning of B. 71 of O. 21, and 

(3) that as a consequence either the decree- 
holders or the judgment-debtor can recover 
the difference from the defaulter (Rule 71). 

The point was taken that here the decree 
was for much less than Bs. 12,600 and that 
accordingly the decree-holders-applicants 
were not damnified. It was the judgment- 
debtor that lost as a consequence of that 
default and therefore it is said that the 
judgment-debtor should have made the ap. 
plication and not the decree-holders. In 
our opinion, however, E. 71 gives the right 
to recover the deficit to either the decree, 
bolder or the judgment-debtor. Though one 
might well expect in circumstances such as 
these that the decree.holder would leave 
the matter to the judgment.debtor he need 
not do so. He may decide to recoup him. 
self from the defaulter. Anything left over 
from these realizations will of course go to 
the judgment-debtor so that the decree- 
holders are, in effect, in these proceedings 
fighting the judgment-debtor’s battles for 
him. Why they should do so is neither 
here nor there. 

This leaves outstanding the question of 
whether these proceedings are against the 
•i^ight person. The difficulty is due to the 
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fact that the temple is shown as tho pur¬ 
chaser and yet the notice of the application 
to recover the deficit was served on Lok. 
man, not on anybody as representing the 
temple. The order sheet in the judgment- 
debtor’s application to set aside the sale 
(M. A. 130 of 1936) shows on 25bh Janu¬ 
ary 1936 as follows: 

Deoreo-Loldcp 2 Kisanlal with Mr. Agarwal. 
Mr. Nathulal with Mr. Mukhorjee. Auction pur¬ 
chaser Harpershad in person with Mr. Agarwal. 
Defaulting bidder Digainbor Jiiu Temple by one 
Lokeman. Prospective purchaser Babulal in person. 

As we have already pointed out the 
decree-holder having claimed against Lok. 
man—in the alternative he claimed against 
the temple — an order for the payment of 
the deficit has been given against Lokman 
personally. We think that this is clearly 
wrong. On the facts it is beyond contest 
that the bid was made on behalf of the 
temple by Lokman. Before us it was not 
denied that Lokman was the managing 
trustee (sarbarabkar) of the temple and it 
was not disputed that he was entitled to 
bid and be bid on behalf of the temple. 
Indeed the bid was repeated before us on 
behalf of the temple. The temple, unlike 
an idol, not being a juristic person cannot 
sue or be sued but somebody has to sue or 
be sued on behalf of the temple. Nobodyi 
has disputed that the appropriate person to 
represent the temple in proceedings such as 
these is Lokman. In those circumstances 
it appears to us plain that the liability is 
not Lokman’s personally but Lokman’s as 
representing the temple. In other words 
the order will be against him to pay the 
deficit out of the temple funds. As this 
matter was however much disputed in the 
lower Court and as we are in an important, 
respect, so far as Lokman is concerned, 
varying the lower Court’s orders so as to 
make the deficit payable by Lokman out of 
the temple funds, not by Lokman per¬ 
sonally, the appeal so far as Miscellaneous 
Appeal No. 140 of 1938 is concerned is 
allowed, without costs, to the above extent, 
that is to say, the order will be varied by 
making Lokman liable in his capacity as 
managing trustee of the temple. 

Miscellaneous Appeal No. 130 of 1936 is 
based on the view that there has been an 
irregularity in the conduct of the second 
sale which irregularity has resulted in a 
loss to the judgment.debtor and that there, 
fore the sale should be set aside. There is 
on the above conclusions a double answer: 
(1) There is no irregularity. (2) There is 
no loss because the difference will be made' 
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good through the decree-holders to the 
judgment-debtor. That is to say the decree, 
holders, having recovered the deficit from 
the temple, will credit the judgment.debtor 
with the amount so recovered, Miscellane. 
ous Appeal No. 130 of 1936 is accordingly 
dismissed with costs. 

d.s./r.K. Order accordingly. 
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Stone C. J. and Vivian Bose J. 

B. L. Chouda and others — Appellants. 

v. 

B. K. Bai and another — Respondents’ 

First Appeal No. 36 of 1937, Decided on 
23rd February 1939, from decree of Addl. 
Dist. Judge, Saugor, D/. 17th October 1936. 

(a) Civil P. C. (1908), S. 66 — S. 66 does not 
draw distinction between purchase by person 
in name of stranger and one by father in name 
of son. 

There is no difference between purchases by A 
in the name of B where A and B are strangers and 
where A and B are closely related as in the case of 
father and son. Consequently 8. 66 applies also 
‘to purchase by father in the name of son: 6 MIA 
63 (PC); AI R 1928 P C 172 and AIR 1926 
P C 181, Bxpl. [P 276 0 1] 

(b) Civil P. C. (1908), S. 66 (1) — S. 66 (1) 
does not deal with cases in which A purchases 
at court auction in bis own name though on 
'behalf of somebody else. 

Section 66 (1) does not deal with the kind of 
oases where A has purchased at court auction pro- 
rperty in his own name though he purchased on 
behalf of somebody else. It deals with a case where 
“any person" has made the purchase “on behalf 
of the plaintifl." [P 276 C 1] 

(c) Civil P. C. (1908), S. 66—Object. 

The object of S. 66 is to put a stop to benami 
'purchases at execution sales. [P 276 G 1] 

(d) Evidence Act (1872), S. 32 (2) — Can¬ 
celled will used in support of statement made 
by testator against hisowninterest is admissible. 

A cancelled will is admissible under S. 32 (2) if 
it is used iu support of a statement made by the 
testator in the interest of other persons, his sons, 
and against his own interest : AIR 1928 P C 172, 
Bisting. [p 277 0 2] 

D. N. Choudhary — for Appellants. 

R. N. Padhye and W. B. Pendharkar — 
for Bespondents 1 and 2 respectively. 

Judgment. — This is a plaintiffs’ appeal 
from a judgment dismissing the suit. The 
plaintiffs are three executors under the will 
of a gentleman who was in his lifetime a 
member of the Bnglish Bar but obviously 
towards the end of his life had shed those 
ideas which sometimes come with education 
in Europe. He died a man of considerable 
property leaving a small sum of money 
(Es. 30 a month) to his widow, some small 
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presents to friends and nothing to his two 
sons and daughter. Most of his will is con. 
earned with directions with regard to cer¬ 
tain religious and charitable purposes which 
appear to be designed to secure him favour- 
able reception in the world to come. This 
is the kind of will which the Romans 
treated as an inofficious will which a depen¬ 
dant could upset. It is a kind of will that 
does not look well unless there are grave 
reasons for disinheriting those who hav6 
some claim upon the author of their being. 
However with those considerations we are 
not in this case concerned because in this 
case we are not concerned with whether 
this is a good or a bad will but whether a 
particular item of property belonged to the 
testator at all. If it did, then be has dis. 
posed of it under this will. If it did not, the 
will and any other dispositions of the tes- 
tator have nothing to do with the passing 
of title. This is not a case of a beneficiary 
being put to his election. The property in 
question is a somewhat valuable one, a 
bungalow occupied at the present moment 
by the European Club, Saugor, and a pro- 
perty which was purchased some time ago 
for a sum of Es. 15,000. The question is : 
Did it belong to the testator so as to now 
form part of the testator's estate or does it 
belong to his sons? The learned Judge has . 
found that it belongs to the sons. He has 
founded that conclusion on two different 
grounds : (l) the conclusive presumption 
created by B, 66, Civil P. 0., and (2) the 
facts of the case (assuming that presump¬ 
tion does not arise). 

On 30th March 1919 the subject-matter 
of this suit was sold in a Court auction. 
The persons mentioned in the sale certifi¬ 
cate as the purchasers are the defendants, 
B. K. Rai and B. P. Rai. The case of the 
executors is however that the true pur- 
chaser was the deceased, the defendant's 
father. At the time of the purchase the 
defendants were minors and it is said that 
the testator has, in his will, declared it to 
be his property and that there is abundant 
evidence to show that the purchase price 
was paid out of the money standing to bis 
credit with his bankers. BansilalAbirohand. 
It is therefore urged that this is a case of a 
purchase by a father with that father's 
money in the name of his sons ; in other 
words it is a benami transaction. All the 
property of the testator is to be treated as 
his aelf.acquired property. The Sons are not 
to be regarded as members with him of a 
joint Hindu family. We proceed on the 
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basis thereford that ail his property was 
seLf.aoguired and that we are dealiog with 
a father aud two ohildren who are not joint. 
The applioability and oonatruotion of S. 66, 
Civil P, 0., are the first points that arise. 
That Section, in sub.s. (l), provides as 
follows : 

Ro suit shall be maintalDed against any porscn 
olaimlog title under a purohase oertifiod by the 
Oourt in such manner as may bo prescribed on tho 
ground that the purohase was mode on behalf of 
the plaintifi or on behalf of some one through 
whom the plaintiff claims. 

The argument addressed to us would 
involve reading that sub.seotion as follows: 

No suit shall be maintained against [a 
stranger] claiming title under a purchase 
certified by the Court in such manner as 
may be prescribed on the ground that the 
purchase was made [by the person certified 
as the purchaser] on behalf of the plaintiff 
or on behalf of some one through whom 
the plaintiff claims." 

We have placed in square brackets the 
words which it is said should be read into 
; this Section. It is said that there is a big 
difference in these benami matters, inolud. 
ing oases that fall within S. 66, between 
purchases by A in the name of B where A 
and B are strangers and where A and B are 
closely related as in the case of father and 
son. I L R (1936) Nag 65.* 6 M I A 53^ 
and 55 Cal 944® are referred to. In our 
opinion there is no difference at all between 
such purchases. In 6 M I A 53® an en. 
deavour was made to draw a distinction 
between them. The argument that was then 
addressed to their Lordships of the Judicial 
Committee was to the following effect : 

In English law if A pays the purchase 
price for the conveyance of Blaokacre which 
is taken in the name of B a resulting trust 
arises whereby B becomes trustee for A 
and therefore where it is once established 
that the price has been paid by A the pre¬ 
sumption arises that the title is in A 
although it appears to be in B. This in 
India is reflected in the law relating to 
benami transactions so that if one finds in 
India a transfer taken in the name of B 
And the purchase price supplied by A then 
the presumption is that the title, despite 
the fact that the t ransferee is B, is in A. 

1. Oopal V. Eeahosa, (1936) 28 A I B Nag 186 = 
166 10 860=1 L B (1936) Nag 66. 

Gopeekrist Goealii v. Gungapersaad Gossaln, 
(1864-67) 6 M I A 63 = 2 Suthef 13=4 W E 
46=1 Bar 498 (P C). 

Quian Bltta ▼. Bam Ditea.(l938) 16 AIBPO 
178=10910 728 = 66 Oal 944 = 66 1 A 286 
(P.O). 


The argument was then advanced that in 
India, as in England, different oousidora- 
tioDs arise when A and B are so related 
as to raise a presumption in suoh olroum- 
stances, that A paid that money, not with 
a view to get title in himself, but with a 
view to tho advanoement of B. Such cir. 
oumstances arise in England in the case of 
a child or in the case of a wife. 6 M I A 
53® was a case of a child and 55 Cal 944® 
was a case of a wife. In both oases {sec 
also 48 Mad 605^) their Lordships of the 
Judicial Committee upheld the Courts in 
India, oame to the conclusion that Indian 
social conditions did not attract that parti¬ 
cular rule of advancement and that there 
was no presumption of advancement in 
such circumstances in India. Therefore, 
their Lordships decided that even where 
A was a father and B was a son or a wife 
still the rule that the purchase is benami 
holds good. But, although that be so, the 
person alleging that the transaction is 
benami would have to give evidence in the 
first place to show that the deed did not 
speak the truth. In the most common case 
he would discharge that burden if be estab¬ 
lished that he supplied the consideration. 
If he established that, the burden of proof 
would shift. It would then be for the per. 
son in whose name the transfer was taken 
to show that it was not a benami transac- 
tion. That burden is not discharged by 
merely proving that be is a son. 

In this present case the converse was 
argued in an endeavour by Rai Bahadur 
Ghoudhari to get us to read for "any per¬ 
son” "a stranger." It was said that a differ¬ 
ence exists in the case of strangers and in 
the case of a father and son. The difference, 
it was said, was so deep as to make it 
necessary to limit the cases that S. 66 is 
concerned with two cases other than those 
where a father purchases in the name of 
a son, or a husband in the name of a wife. 
In developing that argument be relied on 
a further series of Privy Council cases, that 
is to say 37 All 545® and the earlier Privy 
Council case therein referred to at p. 555, 
12 Beng L R 317,® together with two more 
decisions one of which purports to follow 
37 All 545,® that is to say AIR 1919 Mad 

4. Laksbmiah Cbetty v. Kothandarama Pillai 
(1926) 12 A I B P 0 181=88 I 0 327=62 I A 
286=48 Mad 605 (P C). 

6. Ganga Sabai v. Kesri, (1916) 2 A I E P 0 81 
=30 I 0 265=42 I A 177=37 All 645 (P 0). 

6. Bodh Bingb Dodhorla v. Gunesh Chunder Sen 
(1873) 12 Beng L B 317=19 W B 866=3 Bat 
263 (P 0). 
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942^ and A I R 1937 Lah 471.® The last 
named case decided that on the facts there 
present S. 66 did not apply and accordingly 
the benami nature of the transaction could 
be gone into. 37 All 545,® as we read it, is a 
case in which it was found that a fraud 
had been perpetrated and is a case quite 
different on its facts from the present. 
The fact that their Lordships of the Judi¬ 
cial Committee founded their view on 
fraud is seen when their observations at 
page 555 are read. 

That leads us to the second alteration in 
the wording of the Section which it is said 
should be made if one is to arrive at a true 
construction of S. 66 (l), that is to say 
after the words’‘was made” should be add¬ 
ed “by the certified purchaser.” That 
however in our opinion is a hopeless con¬ 
struction because that would mean that 
we are not dealing with benami transac¬ 
tions at all but are dealing with cases in 
which A has purchased at court auction 
property in his own name though he pur¬ 
chased on behalf of somebody else. That is 
not the kind of case that S. 66 (l) is deal, 
ing with. It is dealing with a case where 
“any person” has made the purchase 'on 
behalf of the plaintiff.” In such a case if 
the person in whose name the purchase is 
taken is certified as the purchaser the 
plaintiff cannot maintain a suit against 
him claiming title on the ground that the 
purchase was made on his behalf. The most 
important case is where the purchaser is 
the plaintiff and where he has taken a 
transfer in the name of another who is the 
person certified as the purchaseri The rea¬ 
son why such a distinction has been made 
between court auction sales and private 
sales is brought out in Sir Linshah Mulla’s 
Notes to S. 66. As he observes the object 
of the Section is to put a stop to benami 
purchases at execution sales. Of course 
these provisions, like other provisions, are 
not permitted by Courts of law to operate 
so as to work a fraud, but where is the 
fraud in the present case ? 

In the present case the facts are as 
follows : The testator attended this auc- 
tion sale and bought this property in the 
name of his two sons. He paid off the pur¬ 
chase price by a cheque drawn on his bank. 
He fed the bank from a variety of sources, 
partly from his business, and round about 

7. Patrachariar y. Ramaswami, (1919) 6 A I R 

Mad 942=49 I C 734. 

8. Jai Kisban v. Parmesbii Das, (1937> 24 A I R 

Lah 471=171 10 866=39 P L R 132. 
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the time of this sale undoubtedly from the 
sale of property which was equally un¬ 
doubtedly his. But he has himself made it 
quite clear in a document that we shall 
refer to later, that he was buying this pro. 
perty not on his own behalf but on behalf 
of his sons. He was not buying it on behalf 
of his sons by way of advancement out of 
his own money but he was buying it on 
behalf of his sons with the sons’ own 
money, only the sons’ money had been 
used by him in the past and be was not in 
effect repaying them out of his own money. 
That is, as we understand this case, the 
truth of the matter. We derive that from 
the documents. Before we come to the 
documents it is desirable to make one or 
two preliminary observations. 

This gentleman made at least two wills. 
The one was made in 1927 and will be 
referred to as the cancelled will and the 
other in 1929, the effective will. He was at 
the time of his death well advanced in 
years, as things go in the East and between 
those two dates, whether it was due to- 
declining mental powers or to other reasons, 
he appears to have entirely changed his 
attitude not with regard to one of his 
dependants only but with regard to them 
all. In the earlier cancelled will there is- 
tbe following statement: 

List of property which is separately owned by 
respeodve persons is not included in mine ; for it- 
was separately purchased with their amounts. 

Club bungalow (the suit property] which at pre¬ 
sent fetches a rent of Rs. 100 per month. It was 
purchased in the names of Bhairo Prasad and 
Balkrisbna [the two defendants] only with the' 
amount accumulated, of all the four sons. Money 
used always to be given to them in their early life 
since their birth by way of presents which was 
laid by in a Savings Bank and led to profit being 
invested into the business. As for the way in which 
the rent of the same should be distributed. 

If reference is made to Ex. D-l, one finds 
a corroboration of the defendants’ story 
that in addition to the sums which came to 
them by way of gift in the manner stated* 
in the cancelled will they also obtained 
substantial sums from their mother. Exhi¬ 
bit D.l refers to two sums, one of Bs. 3000 
and another of Bs. 2300 which appears ae 
credited to Bhairo Prasad and Bal Krishna 
respectively. There is also an entry: "His 
mother paid from ornaments, etc. Hence- 
credited to him.” All these moneys wpuld 
appear to have been mixed by the testator 
with his own moneys. 

After this purchase was concluded one^ 
.finds in the testator’s books the following: 
entries : Under date 28th March 1921 
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"Ra. 90 oredibed on account of rent of the 
Olub House of Bhaiya Bhairo Prasad Bal 
Krishna for the month of February.” 
Similar entries are to be found under dates 
28bh June 1921, 2nd AuRusb 1921, 30bh 
^ptember 1921 and 5bh November 1921. 
On 7bh December 1921 have this entry: 

Qredited to the khata of Bal Krishna Bhairo 
Prasad on aocount of rent of the Club House for 
the month of October 1921. 

The last entry of this kind that we have 
is under date lat February 1922. It will be 
observed that in the entry dated 7th 
December 1921 a reference is made to the 
khata of these two sons “on account of the 
rent of the Club House.” If Ex. P.6 is 
referred to we hnd *'khata 1, khata of the 
■Club House . . . from 24th October 1919.” 
then certain credits and debits are given. 
Altogether a sum of Rs. 1534-2.0 is credited 
and that shows not only that those pay. 
ments were put into a separate khata of 
the Olub House but, read in with the entry 
that we have mentioned under date 7th 
December 1921, that that khata was the 
khata of the two sons. There is also the 
oral evidence of the son who went into the 
witness-box and gave evidence to the effect 
that he was 11 when this property was 
purchased for him and therefore was then 
'told what had been done for him. Putting 
that quite on one side it seems to us that 
the documentary evidence is all one way 
until we come to the last will of the 
testator. The last will of the testator is 
obviously made either after a quarrel or, 
what appears more probable, after ho 
had commenced to lose his mental facul. 
ties. We incline to the latter alternative 
because a son is disinherited apparently 
because be was active in causing an ailing 
sister to go ioto hospital and undergo an 
operation which probably saved her life. 
We are not to be taken as saying that the 
testator was of non-testamentary capacity, 
hut the will does bear on its face the signs 
of being made by a man who had lost all 
regard for hie dependants. That is a state 
of mind that does occasionally afflict people 
who are not well. In bis last will, unques¬ 
tionably, he treats the suit property as 
property belonging to him, property that 
*fae bought benami in the name of his sons, 
and he claims to exercise fall disposing 
power over it. But we do not in any way 
regard the evidence supplied by this last 
will as comparable with the evidence sup- 
plied by the cancelled will. The cancelled 
has no force or effect as a will and Bai 


Bahadur Choudhari argued that it has no 
evidentiary value at all founding himself 
on 55 Cal 944.^ But the reason their Lord, 
ships of the Privy Council treated the will 
there as being of no evidentiary value was 
because the cancelled will was there being 
used in support of a statement made by 
the testator in his own interest. Here thej 
statement is being made by the testator in 
the interest of other persons, his sons, 
against his own interests, and is accordingly 
admissible under S. 32 (2), Evidence Act. 

We observe that in this case we are 
sitting as an Appellate Court and the 
learned Judge, who had the advantage of 
seeing the witnesses, has arrived at a cer- 
tain conclusion of fact which ends the 
matter if upheld. That is to say the ques¬ 
tion under S. 66 does not arise if his find¬ 
ing of fact is correct. We, looking at the 
whole record, at a very early stage in this 
appeal arrived at the same conclusion of 
fact. That is enough to dispose of the 
appeal. Accordingly the appeal is dismissed 
with costs. We observe that the costs in 
the lower Courts have been given against 
the plaintiffs without in any way indicat¬ 
ing that they are to come out of the estate. 
There has been no appeal from this part of 
the decree bub the respondents leave the 
matter to us to deal with according to 
equity and bearing in mind what is usual 
in executors’ cases. We have no reason to 
think that this is a litigation undertaken 
maliciously or with the sole desire to cause 
trouble to the defendants, but we think 
that the executors really considered, acting 
under legal advice, that the case was one 
that should, in the interests of the testator’s 
estate and the charities, be filed. In such 
cases it is not usual to impose the burden 
of costs on executors or trustees personally. 
Accordingly the costs throughout will be 
paid by the plaintiffs to the defendants oub 
of the estate. 

D.S./R.K. Appeal dismissed. 
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Nitogi J. 

Pitamhar Bamchandra Paliye — 

Defendant—Applicant. 

V. 

Sahebchand Harakckand Shop through 
Kasturchand and another — 

Opposite Party. 

Civil Revn. No. 301 of 1938, Decided on 
26bh July 1939, from decree of Small Cause 
Court, Nagpur, D/. Idtb February 1938. 
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(a) C. P. Debt Conciliation Act (2 of 1933), 
Rules under, R. 18—R, 18 does not cure iUega- 
lity occurring under R. 47. 

Buie 18 only deals with a notice sent in an irre¬ 
gular form but does not cure the illegality occurring 
under R. 47. [P 278 0 2] 

(b) C. P. Debt Conciliation Act (2 of 1933), 
Rules under, R. 47 and S. 8—Failure of Board 
and debtor to have proper guardian appointed 
after due notice to minor and guardian—Pro¬ 
ceedings are null and void. 

Where the Board and the debtor have failed to 
have proper guardian appointed after due notice to 
minor creditor and his guardian, the proceedings 
are initially illegal and minor is gravely prejudiced 
if this has resulted in failure to submita statement 
of debt due to minor. The proceedings therefore 
being irregular minor is entitled to a declaration in 
Civil Conrt that the proceedings are null and void. 

[P 279 C 1] 

T. B. Pendharkar —for Applicant. 

B. R. Mandlekar —for Opposite Party, 

Order.—This is an application to revise 
the judgment of the Judge of the Small 
Cause Court, Nagpur, in Civil Suit No. 125 
of 1937, decided on 15th February 1938. 
The non-applicant Sahebohand Harak- 
chand Shop represented by the proprietors 
Kasturchand and Kapurchand, both minors, 
filed the suit out of which this application 
arises to recover a debt due on an instal¬ 
ment bond, dated 16bh June 1933 for 
Es. 487 executed by the defendant in favour 
of the shop (Sahebohand Harakchand) then 
represented by the proprietor Premchand 
Punamchand, the father of the plaintiffs. 
Prior to the suit there were proceedings 
before the Debt Conciliation Board initiated 
by the defendant for settlement of his debt. 
The plaintiff was described there by the 
name of the shop Sahebohand Harakchand 
as being represented by the owner Kastur. 
eband Premchand who was shown as a 
major. Notice was issued by the Board in 
the name of Sahebohand Harakchand, pro¬ 
prietor Kasturchand Premchand. Although 
Premchand had died and his sons Kastur- 
eband and Kapurchand were minors, no 
guardian was appointed to represent the 
minors. The notice issued in the name of 
the shop as above was received by Hem- 
karan who was one of the agents appointed 
under a power of attorney executed by the 
minors’ mother. It is not known whether 
Hemkaran was present at the proceedings 
before the Board but from the fact that a 
note is made in the order sheet as to the 
presence of all the creditors it may be pre¬ 
sumed that somebody on behalf of the shop 
Sahebohand Harakchand was present at 
the proceedings. The plaintiffs’ mother died 
during the pendency of the pro>>8edings. 


That was on 2nd November 1936. That 
fact was apparently brought to the notice 
of the Debt Conciliation Board but na 
attempt was made to appoint a guardian 
for the minors. It appears one Panmal 
became the natural guardian. No notice 
was sent to Panmal or to anybody else on 
behalf of the minors. According to S. 8 (l), 
Debt Conciliation Act, statement of debt 
owed to the minors ought to have been 
submitted to the Board but that was not 
done with the result that the Board declared 
that the debt owed to the shop of Saheb- 
chand Harakchand was discharged. In 
view of that order the defendant contended 
that the suit was not maintainable. The 
lower Court overruled the contention on 
the ground that the minor had not been 
served in accordance with law and that th& 
proceedings before the Board were null and 
void. It therefore passed a decree in plain, 
tiffs’ favour. 

On behalf of the applicant it is urged 
that although there has been irregularity, 
that was only technical and that it did not 
prejudice the minors’ interest in any way. 
Reliance is placed on O. 30, R. 10, Civil 
P. 0.. S. 99. Civil P. 0. and R. 18 of the 
rules framed under the G. P. Debt Oonci. 
liation Act, 1933. It is true that the agents 
appointed by the minors’ mother were fully 
aware of the proceedings before the Debt 
Conciliation Board as is clear from a tele, 
gram, Ex. D-S, and the letter, dated Slat 
May 1936. There was however an irre¬ 
gularity in not issuing notice to the minor 
Kasturchand whose name was mentioned 
as the proprietor of the shop Sahebohand 
Harakchand. He was there described as a 
major and bis brother Kapurchand was nob 
impleaded at all. Under R. 47 of the rules 
framed under the C. P. Debt Conciliation 
Act, 1933, the Board and the debtor were 
bound to follow the procedure laid down in 
O. 32, Civil P. C., 1908. They have ignored 
that rule altogether. R. 18 of those rales 
only deals with a notice sent in an irregular 
form but does not cure the illegality ocoar- 
ring under R. 47. Under O. 32, E. 3 it was 
incumbent on the debtor first to have a 
proper guardian appointed after due notice 
to the minor and to the guardian. The 
proceedings were initially illegal as this 
important step to secure the minors’ repre¬ 
sentation in the proceedings was not taken. 
Even on the death of the minors’ mother 
no step was taken to have a fresh guardian 
appointed. In short, the parties who were 
intended to be affected by the proceedings 
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of the Debt Oonoiliation Board were not 
properly brought before the Board. The 
iadt that Hemkaran appeared in the Court 
is non sequiiur as he happened also to be 
oue of the creditors and had notice to appear 
before the Board. It is not clear from the 
record whether Hemkaran appeared on his 
own behalf or on behalf of the minors. 
Even if he bad appeared in the latter oapa< 
city it was imperative on him to submit a 
statement of debt doe to the minors and 
his failure to do so has resulted in grave 
prejudice to the minors’ interest in that the 
debt due to them was declared to be dis¬ 
charged. The proceedings before the Board 
were so irregular as to entitle the minors 
to a declaration in the Civil Court that the 
proceedings were null and void and inope¬ 
rative to affect their interest. Consequently, 
the lower Court was right in holding that the 
order discharging the plaintiffs’ debt made 
by the Debt Conciliation Board was void 
and of no avail. The Civil Court has under 
S. 6 (2) power to revise the debt which has 
been illegally declared by the Debt Conci< 
liation Board to have been discharged. 

■ I may add that this is particularly a case 
in which the Civil Court cannot overlook 
serious irregularities in the procedure of 
the Debt Conciliation Board on the ground 
that they were of a technical character. If 
the irregularity is condoned in this case the 
minors’ debt would be wiped off and that 
would result in great injustice to them. On 
the other hand to take serious notice of 
these irregularities and regard them as 
invalidating the order of the Debt Conci. 
liation Board would induce a sense of res- 
ponsibility in the mind not only of the 
parties but also the Board when the minors 
are arrayed as parties before it. B. 47 lays 
the responsibility of securing the due repre- 
sentation of minor parties on the Board as 
well. Weighing the considerations advanced 
on either side there, is no doubt that the 
interests of justice would be served better 
by exacting a stricter standard of procedure 
before the Board as the lower Court has 
done than otherwise. This will not mean 
any injustice to the debtor as it is open to 
him even now to move the Board, if in 
existence, or to move its successor for set¬ 
tlement of the debt. The fact that a decree 
has been passed does not impair his right 
to have the debt settled. The application is 
dismissed with costs. Counsel’s fees Bs. 20. 

D.S./b.e, Application dismissed. 
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Niyoqi J. 

Kisan Dewaloo Mali — Decree.holder — 

Appellant. 

V. 

Ganga Bai wlo Jairavi Mali and 
others — Respondents. 

Misc. Appeal No. 125 of 1938, Decided 
on 26th July 1939, from order of First 
Addl. Dist. Judge, Akola, D/. I9bh January 
1938. 

Pre-emption Holder of decree for pre¬ 
emption depositing pre-emption price within 
prescribed period but withdrawing it on rever¬ 
sal of decree in appeal — In second appeal de¬ 
cree of trial Court restored—Pre-emption price 
which is withdrawn should be allowed to be 
deposited. 

The pre-emption decree made in terms of 0. 20< 
E. 14, Civil P. C., is in the nature of a prelimi¬ 
nary decree. It becomes operative as a decree dis¬ 
missing the plaintiS’s suit with costs in case the 
plaintiff fails to pay the full pro’emption price 
within the time allowed by the Court. On the 
other band it becomes operative as a decree enti¬ 
tling the plaintiff to claim possession of the pre¬ 
empted land in case be deposits the pre-emptive 
price within the prescribed time : 18 All 223, Bel. 
on. [P 280 0 2] 

Where a holder of a decree for pre-emption has 
deposited pre-emption price within the prescribed 
period and withdraws it on the reversal of the decree 
in appeal, be should be allowed to deposit it when in 
second appeal the decree of the trial Court is res¬ 
tored, because the deposit of the pre-emptive price 
completes the sale in favour of the plaintiff and 
the title passes to him. If thereafter be withdraws 
the amount the vendor would be entitled to claim< 
the price. He cannot get back his title which had 
already passed away from him unless the plaintiff 
on demand made by the Court declines to pay the 
pre-emption price. [P 280 0 2] 

W. B. Pendharkar — for Appellant. 

V. K. Bajwade — for Respondents. 

Order.—This is a decree-holder’s appeal 
from an order passed on 19bb January 1938 
in Transferred Civil Appeal No. 38.A of 
1937 by the First Additional District Judge, 
Akola. The facts are that the appellant 
Kisan had filed a suit for pre-emption in 
respect of field No. 614 against Bhagai, 
Damodar and Gangabai. The field belonged 
to defendant 2 Damodar who sold it to 
defendant 1 Bhagai who in turn sold it to 
Gangabai just on the eve of the institution 
of the suit for pre-emption. The plaintiff 
succeeded in the first Court and he was 
ordered to deposit into Court Bs. 100 any 
time between i5th February 1934 and 15bh 
March 1934 for payment to defendant 1. 
The plaintiff deposited that amount on 7tb 
March 1934 and had thus become entitled 
to possession of the field. Defendant 3 filed 
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an appeal from that decree and succeeded 
in getting that decree reversed on 13th 
April 1934. The plaintiff thereon filed a 
second appeal in the High Court. The High 
Court decreed the plaintiff’s suit with costs 
in all Courts bub omitted to extend time 
lor depositing the pre emption price. The 
plaintiff who had on 2nd May 1934 with, 
drawn the amount which he had deposited 
within the time prescribed by the trial 
Court tendered that amount in Court, but 
the tender was rejected on the ground that 
the time fixed by the original pre-emption 
decree had expired. The plaintiff’s suit was 
consequently dismissed and his appeal also 
was unsuccessful. 

It appears to me that in this case tech, 
nicality has been pushed to the extreme. 
It is true that the executing Court cannot 
-extend time fixed in the decree for payment 
of the pre-emption price. The cases relied 
on by the learned counsel for the respon. 
dents, namely 19 N L R 8,^ 18 All 223,^ 45 
All 456^ and 6 Lab 316* lay down the same 
proposition, bub no case has been brought 
to my notice in which the plaintiff obeyed 
the decree of the original Court by deposit, 
ing the money within time as the plaintiff 
did in the present case. If the High Court’s 
decree superseded the decree of the original 
Court, and it omitted to fix the time within 
which the money was to be paid the natural 
inference would be that the High Court 
permitted the plaintiff to deposit within 
reasonable time. If, on the other hand, the 
effect of the High Court’s decree was to 
restore in terms the decree of the original 
Court then the direction in that decree was 
obeyed by the plaintiff when he deposited 
the sum of Rs. 100 in the Court on 7th 
March 1934, that is before 15th March 
1934 which was the last date fixed for pay¬ 
ment. If the plaintiff is held bound by the 
terms of the first Court’s decree he must, in 
equity, be given the benefit of his deposit 
made within time. The pre-emption decree 
made in terms of 0. 20, Rule 14, Is in the 
nature of a preliminary decree. As pointed 
out in 18 All 223^ it becomes operative as 
a decree dismissing the plaintiff’s suit with 

'1. Ambadas v. Laxman. (1938) 10 A I BNag 210 

=7110 401=19 N L E 8. 

3. Jaggarnath Pande v. Jokha Tewaii, (1696) 18 

All 923=1896 AWN 43. 

3. Girdhari Singh v. Bhupal Singh, (1923) 10 

A I R All 616=74 I 0 745=45 All 466. 

4. Sukbraxn Das v. Nazar Mohammad. (1925) 12 

AIR Lab 380=89 I 0 163=6 Lah 316=26 

P Ii R 183. 


costs in case the plaintiff fails to pay the 
full pre-emption price within the time al. 
lowed by the Court. On the other hanff it 
becomes operative as a decree entitling the 
plaintiff to claim possession of the pre¬ 
empted land in case he deposits the pre- 
emptive price within the prescribed time. 
On 7th March 1934, when the plaintiff de. 
posited the pre-emptive price, there was in 
the eye of the law a final decree in bis favour. 
That final decree was vacated as the result 
of the lower Appellate Court’s dismissal of 
the plaintiff’s suit. When the High Court 
restored the original Court's decree the final 
decree, as the result of the deposit of 7th 
March 1934, was also automatically res- 
bored. The fact that the plaintiff withdrew 
the amount after the dismissal of the suit 
by the lower Appellate Court is inconse. 
quential so far as his substantial right to 
recover possession of the pre-emptive land 
is concerned. The deposit of the pre.emp. 
tive price completed the sale in favour of 
the plaintiff and the title passed to him. If 
thereafter he withdrew the amount the 
vendor would be entitled to claim the price. 
He cannot get back his title which had 
already passed away from him unless the 
plaintiff on demand made by the Court 
declined to pay the pre-emption price. 

As the plaintiff tendered the amount 
which he had once deposited but bad with¬ 
drawn because the vendor refused to accept 
that amount and bis suit also was dismissed 
in the lower Appellate Court, it ought to 
have beeu allowed to be deposited in the 
Court. The lower Appellate Court’s order 
is set aside and the Court of first instance 
is directed to accept the deposit made by 
the plaintiff. I grant the plaintiff one 
month’s time for depositing the amount in 
Court. If he fails to deposit within time 
his suit will be dismissed with costs. The 
respondents will pay the costs of the ap¬ 
pellant in all the Courts. Counsel’s fees 
Rupees 15. 

d.s./r.k. Order accordingly* 
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Niyogi J. 

Laxman Namdeo Koshti—Accused 

AppUoant 

V. 

Emperor, 

Criminal Revn. l^o. 166 of 1939, Deoidecl 
on l7bhJun01939, from order of the Addl. 
Sesa. Judge, Nagpur, D/- 24th January 

1939. 

C. P. Protection of Debtors Act (4 of 1937), 
Sees* 3 and 4 — Creditor going to debtor to 
■demand money and being told to go to Civil 
Court bitting him — This act does not amount 
to offence under Sec. 3. 

Where a oiedUor goes to the debtor to demand 
-debt due to him and, on being told by the latter 
to go to OivU Court for its recovery, gets an¬ 
noyed and beats him, bis act does not amount to 
an oSenoe under S. 3, 0. P, Froteotion of Debtors 
Aot, though he may be prosecuted for hurt or 
insult under Penal Code: Criminal Revn. No, 358 
of 1938, Disting. CP 282 0 1. 2] 

T. J. Kedar — for Applicant. 

Order. —This is an appUoation to revise 
4he order of the Additional Sessions Judge, 
Nagpur, in Criminal Revision No. 58 of 
1938, decided on 24th January 1939. The 
oase involves the question of construction 
of Sec. 3, Central Provinces Protection of 
Debtors Aot, 1937. The facta are that one 
Dpashya was indebted to the accused 
Xiaxman. On 13th January 1938, the ac. 
cuaed demanded payment of his debt, 
whereon Upashya became angry and bade 
■him go to Civil Court. The accused lost 
’his temper and beat Upashya with a shoe 
and left the place. The accused was pro. 
-secuted for an offence punishable under 
•8. 4,0. P. Protection of Debtors Act, 1937, 
•for molesting the debtor for the recovery 
of a debt owed by him. In a summary trial 
he was convicted of the offence and sen¬ 
tenced to pay a fine of Rs. 100. The ac¬ 
cused applied to the Additional Sessions 
Judge, Nagpur, for revising the order of 
■conviction and sentence on the ground that 
his assault on the debtor did not constitute 
an offence punishable under S. 4, 0. P. Pro¬ 
tection of Debtors Aot, 1937. The learned 
Additional Sessions Judge followed Cri¬ 
minal Revn. No. 358 of 1938' and held 

that the object of the intimidation was to make 
the complainant to pay a debt withont forcing the 
accused to take proceedings against him in a Civil 
Court, that a threat which would prevent him 
from taking up a position which the law allows 
him falls within the mischief of molestation as 
defined In 8eo. 8, C. P. Protection of Debtors Aot; 
and that the Aot does not permit a money-lender 

1. Emperor v. Mohammad Khan, Criminal Bevn. 

No. 868 of 1988 dated 7th November 1938. 

1989 N/86 & 87 


by threatening his oUent to deter the debtor from 
forcing his creditor to take action against him iu 
a Court of law. 

On this view he held that the assault on 
the debtor amounted to an offence of moles, 
tation as defined in S. 3 of that Aot. 

The situation in the case which came up 
before this Court in Criminal Revn. No. 358 
of 1938' was somewhat different. In that 
case the creditor threatened the debtor 
while he was going to his office on duty as 
an Assistant Foreman at the Power House. 
The threat was made in the vicinity of the 
place where he worked. The creditor was 
fined Bs. 100. The Additional Sessions 
Judge, Nagpur, referred the case under 
S. 438, Criminal P. C., for the opinion of 
the High Court as, in his opinion, no debtor 
could claim a right of not paying his cre¬ 
ditor and that therefore the threat to induce 
the debtor to pay up bis debt did not con. 
stitute molestation as defined in S. 3 of that 
Aot. The reference was not accepted by 
this Court and the reason given was that 
the object of the intimidation was to make 
the debtor pay a debt without forcing the 
accused to take proceedings against him in 
a Civil Court. It was conceded that a debtor 
could not claim a right that he would not 
pay his creditor but it was explained that 
the object of the threat was to prevent a 
case being brought in the Civil Court which 
would prevent the debtor from urging pleas 
in mitigation such as an exhorbitant rate 
of interest and any other pleas which the 
law would allow him. The rule was pro¬ 
pounded that a threat which would prevent 
a debtor from taking up a position which 
the law allows him falls within the mis. 
chief of molestation as defined in S. 3, C. P. 
Protection of Debtors Act. To understand 
the precise meaning of the foregoing expres- 
eion, I have made an analysis which shows 
that the learned Judge had envisaged the 
position as follows : The creditor wants to 
avoid going to Civil Court and the debtor 
wants to force him to go to it for recover, 
ing bis debt. The law allows the debtor 
to force the creditor to go to Civil Court 
although the debtor has no right to abstain 
from paying off his debt if he is able to do 
80 . When the creditor threatens the debtor 
with evil consequences to compel him to 
pay a debt without recourse to Civil Court, 
he thereby intends to cause the debtor to 
do an aot which he has a right to abstain 
from doing. The material words in Sec. 3, 
0. P. Protection of Debtors Aot, 1937, are 
as follows : 
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For the purposes of this Act, a person who, ^ith 
intent to cause another person to abstain from 
doing or to do any act which be has a right to do 
or to abstain from doing, (a) obstructs, or uses 
violence to, or intimidates, such other person . . « , 
shall be deemed to molest such other person. 

The terms of the definition indicate that 
the obstruction or using violence or intimi. 
dation to constitute molestation should be 
accompanied by the intent to cause the 
debtor to abstain from doing what he has 
a right to do or to compel him to do what 
be has a right to abstain from doing. It is 
evident that the particular intent is a ques* 
tion of fact in every case. If the Court 
holds that the creditor’s intention in ob¬ 
structing, or using violence to, or intimi. 
dating, the debtor is to compel him to pay 
a debt which he has a right in certain 
oironmstances to abstain from doing, the 
creditor's act would amount to molestation. 
In the present case, the circumstances in 
which the creditor used violence do not 
warrant any assumption that the creditor’s 
intention was to compel him to pay the 
debt. But on the contrary its efifeob would 
presumably be to confirm the debtor’s re¬ 
solve not to pay. The trial Magistrate says 
in para. 5 of bis order :] 

It has thus been proved that the accused did go 
to Upashya’s house to dun him for recovery of 
debts, that as the complainant asked him with 
impunity to have a recourse to the Civil Court the 
accused got aunoyed and abusing the complainant 
hit him. It is thus clear that the accused molested 
the complainant as contemplated under 8, 3, 0. P. 
Protection of Debtors Act. 

The finding of fact is that the creditor 
hit the debtor as a result of the annoyance 
caused to him by the debtor having asked 
him to go to Civil Court for recovering his 
debt. The violence done to the debtor was 
never regarded by the creditor as a means 
Ito compel him to pay his debt. I can well 
imagine a case where, in circumstances 
such as those proved in the present case, a 
oreditor might use violence to his debtor 
and ask him to pay up his debt to avoid 
further violence. That would indeed be a 
case of clear molestation. But here the 
creditor did not resort to violence as an 
instrument to compel the debtor to pay 
when he was not disposed to pay. It was 
only a manifestation of the pitch of his 
passion that was aroused by the debtor’s 
remark that the oreditor should look to 
Civil Court. The violence was not intended 
to operate on the debtor’s mind so as to 
induce him to pay but it was intended to 
be a punishment for his impertinence in 
asking the creditor to go to Civil Court. 


A. I. B, 

The oreditor was indeed liable to be 
punished for assault under the Penal Code, 
but I cannot persuade myself to concur in 
the view that his act amounted to an 
offence under Sec. 3, C. P. Protection of 
Debtors Act, 1937, in the particular circum, 
stances of the present case. For the fore-! 
going reasons I set aside the conviction and 
sentence and direct that the applicant be 
acquitted. The fine, if recovered, will be 
refunded to the applicant. It would be open 
to the complainant to prosecute the appli. 
cant for assault or causing hurt or insult, 
which are offences punishable under th& 
Penal Code, if he so wishes to do. 

d.s./r.k. Bevision allowed. 
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Niyogi AND Vivian Bose JJ. 

Akhar Ali Fida Hussain — Defendant 
— Judgment.debtor — Appellant. 

V. 

Sobharam M otiram Par war and another 
— Plaintiffs — Decree-holders — 

Bespondents. 

Misc. Appeal No. 82 of 1937, Decided on 
14th April 1939, from order of Diet. Judge, 
Ohhindwara, D/- let February 1937. 

(a) C. P. Debt Conciliation Act (2 of 1933lr 
St. 15 and 21^ Sale in execution before appli*- 
cation under S« 4 it made — Power of Civil 
Court to confirm tale under O. 21, R. 92, Civil 
P. C., it not affected either by S. 15 or S. 21. 

Section 15 can have no applioation where after- 
the sale, but before Us confirmation, the jadg- 
ment'debtor puts in an application to the Debt 
Oonciliation Board nnder 8. 4. Moreover, the pn>- 
ceedioge under O. 21, R. 92, Civil P. 0., for the 
confirmation of a sale already made cannot be said 
to be proceedings in respect of a debt for the settle- 
ment of which application has been made, within> 
the meaning of 8.21. Hence neither 8.16 nor 8.21 
afiects the power of the Civil Court under O. 21,. 
R. 92, Civil P. C., to confirm a sale held in exe¬ 
cution proceedings when such sale has taken plaoa 
before an applioation nnder 8. 4, Debt OoDolliation< 
Act, has b^n made to the Debt Conciliation. 
Board : AJB 2937 Nag 98 ; AIR 1938 Nag 273 ; 
2938 N L J 229 and AIR 1938 Nag J09, 
Avvroved; 1938 N LI 150, Dissent. [P 287 0 1] 

(b) C. P, Debt Conciliation Act (2 of 19331 
■—Act must be construed strictly. 

The Debt Conciliation Act is a coercive measure- 
intended to afieot vested interests and rights and 
to bring^ pressure upon creditors to effect a settle* 
ment with their debtors; therefore however benefi" 
cent it may be from the point of view of debtors,, 
it operates to the detriment of another class of 
persons, namely creditors, and consequently, the 
Act must, in accordance with the usual rules of 
oonstinction, be construed strictly. Any ambiguity 
in its clauses must therefore be resolved along 
lines which interfere as little as possible witb< 
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existing rights unless the contrary is unmistakably 
indicated in other parts of the Act. [P 285 0 2] 
(e) C. P. Debt Conciliation Act (2 of 1933)* 
S. 21 and R. 11—Object of certihcate. 

Rule 11 of tho Rules framed under tbo Act 
merely empowers a Board to issue a ocrtlfioate in 
respect of proceedings which should be suspended 
under S. 91. The object of the certidoato is merely 
to bring to the notice of the Court officially that 
there are proceedings pending before the Board 
which must be stayed under S. 21. [P 286 0 1, 2] 

(d) C. P. Debt Conciliation Act (2 of 1933), 
S. 21—Stay operates from date on which certih- 
cate is produced in Court. 

The stay under 8. 21 operates from the date on 
which the oertidoate is produced in Court and 
not from the date on which it is granted \ AI R 
19S8 Nag 109, Rel. on. [P 286 0 2] 

Hidayatullah — for Appellant. 

S. P. Kotwal and R. N. Padhye — 

for Bespondenis. 

Order of Reference 

Niyogi J. — This is an appeal frono the 
jadgment of the District Judge, Chhind. 
wars, in Miscellaneous Civil Appeal No. 15 
of 1936, dated Ist February 1937. The res. 
pondent in execution of his decree attached 
the appellant’s share in mouza Dongaria 
and got the decree transferred to the Col. 
lector for sale. The property was sold but 
as the appellant produced before the Civil 
Court a certificate of the Debt Conciliation 
Board under S. 21, Debt Conciliation Act, 
declaring that an application for settlement 
of tho appellant's debts had been filed, that 
Court stayed the confirmation of sale. On 
appeal the learned District Judge following 
the view of Pollock J., in 19 N D J 296,^ 
set aside the original Court’s order. Pol. 
lock J.’s view was that when property is 
sold in execution, the proceedings there¬ 
after cease to be execution proceedings and 
that S. 21, Debt Conciliation Act, does not 
operate to prevent the Court from confirm¬ 
ing the proceedings. This view was followed 
by me in Civil Revision No. 319 of 1937 
and Civil Revision No. 534 of 1937 reported 
respectively in 1938 N L J 60* and 1938 
N L J 229.® 

The learned counsel for the appellant has 
brought to my notice a decision of Grille J. 
reported in 1938 N L J 160,* in which the 

1. Firm Haji Dada KaohhhMalik Haji Wall 
Mohammad ▼. Pannalal, (1987) 21 A I R Nag 
98=169 I 0 99=19 N L J 296. 

9. Madhao v. Bamohandra, (1938) 25 A I R Nag 
978 = 178 I 0 268 = 1938 N L J 60= 1 L R 
(1939) Nag 101. 

8. Haxi Badasheo v. Waman Vithal, (1988) N L1 
929. 

, 4 . Tbakar Prasad v. Tbaknr Bagburajsingh, 
(1988) N L J 160. 
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learned Judge virtually dissented from 
Pollock J.’s opinion. On a question which 
affects interests of the debtors in general 
and is of frequent occurrence, it is essential 
that the High Court should pronounce its 
authoritative opinion. 1 am therefore of 
opinion that the question formulated below 
should be determined by a Bench of two 
Judges of this Court. 

Do Ss. 15 and 21, Debt Conciliation Act, 
affect the power of the Civil Court under 
O. 21, R. 92, Civil P. C., to confirm a sale 
held in execution proceedings? 

The case will be submitted to my Lord 
the Chief Justice for necessary orders. 

OPINION 

This reference raises a question relating 
to the construction of Ss. 15 and 21, Debt 
Conciliation Act. The question referred is 

as follows and speaks for itself: 

Do 3s. 16 and 21, Debt Conciliation Act, affect 
the power of the Civil Court under O. 21, B. 92, 
Civil P. 0., to confirm a sale held in eseoution 
proceedings ? 

The matter was considered by Pollock J. 
in 19 N L J 296,^ and by one of us, 
Niyogi J., in 1938 N L J 60* and in 1938 
NLJ 229.® The decision in 19 NLJ 296^ 
was upheld by a Division Bench consisting 
of Pollock and Digby JJ. in A I R 1938 
Nag 109.® In all these cases the question 
was answered in the negative. But recently 
Grille J. dissenting from 19 N L J 296^ 
reached the opposite conclusion in 1938 
NLJ 150.* We have now to choose be¬ 
tween these two views. In our opinion, 
though there is much to be said in favour 
of both views, the former is to be preferred. 
Tbe question referred is couched in a wide 
form but since it can only have reference 
to the facts of the case out of which it 
arises, we will deal with the matter only in 
so far as it relates to the facts of that case. 
They are as follows : 

Tbe respondent obtained a simple money 
decree against the appellant and in exe- 
cution attached tbe appellant’s share in 
Mouza Dongaria. Tbe decree was trans- 
ferred to tbe Collector for execution and 
ha puji the property up for sale. At the 
auction it was purchased by the decree, 
holder himself, that is to say by the res¬ 
pondent here. After the sale, but before its 
confirmation, the judgment.debtor.appel. 
lant put in an application to the Debt Con- 
oiliation Board under S. 4 and obtained a 

6. Mahtabsiogh Pransingh v. Erisbnaohandra 
Taraohand, (1938) 25 A I R Nag 109 = 172 
10 592. 
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certificate under R. 11 to S. 21, Debt Con¬ 
ciliation Act. He then produced it before 
the Civil Court. It waa in the usual terms 
and recited that an application under S. 4 
of the Act for the settlement of the appel¬ 
lant’s debts had been filed before the Board. 
That Court thereupon stayed the confir. 
mation proceedings. This decision was re¬ 
versed in appeal and so the matter came 
up here. In our opinion Sec. 15 does not 
apply to oases of this kind. It deals, so far 
as this point is concerned, with only two 
situations. S. 15 (2) states : 

Where any creditor sues in a Oivil Court for the 
recovery of a debt in respect of which a certificate 
has been granted under sub.s. (1). 

The suit contemplated is therefore one 
filed after the grant of the certificate under 
&. 15 (2). This is also clear when this Sec¬ 
tion is compared with S. 21 which recites: 

When an application has been made to a Board 
under Seo. 4, any suit or other proceedings, then 
pending before a Civil Court, eto. 

The Act refers to several different points 
of time, namely (l) the date of the appli¬ 
cation under Seo. 4; (2) the date of the 
certificate under S. 15 (2); (3) the date of 
the registration and so on; and deals with 
suits and other proceedings instituted before 
and after these several dates differently. In 
the case of Seo. 15 (2), the point of time is 
the date of the certificate under S. 15 (l), 
and what is struck at is suits instituted 
after that date. It will be observed that 
the words "or other proceedings” are not 
used in this sub.section. Apart from that 
the only penalties provided are: (l) that 
the plaintiff is to be deprived of his costs 
and (2) that certain restrictions are to be 
placed upon the amount of interest which 
he can claim. It is clear when sub-s. (2) is 
read in conjunction with sub-s. (l) that a 
person who has instituted his suit before 
the application to the Board is made is not 
being struck at.' The penalties are imposed 
upon creditors who having been taken 
before the Board, and having been offered 
a fair settlement, refuse it. and then sue. 
Therefore in no event can S. 15 (2) stop 
confirmation proceedings in respect of a 
suit instituted before the grant of the certi. 
ficate. Turning next to S. 15 (3), the point 
of time dealt with there is the date of 

registration of the agreement. It runs thus: 

Where, after the registration of an agreement 
under sub-s. (2) of Seo. 12 any unsecured creditor 
sues, eto. ... or any creditor sues for the recovery 
of a debt incurred after the date of such regbtra- 
tion, eto. 

The present suit was instituted before 
the registration; in fact, we understand 


A. I. B. 

that there has been no registration at all 
so far, bub whether that is so or not, the 
suit was instituted before that date and so 
S. 15 (3) cannot apply. That being so, S. 15 
is not a bar to confirmation in the present 
case. We are not concerned with other 
kinds of cases and so limit our observa¬ 
tions to the facts of the present case. That 
answers the reference in so far as it relates 
to S. 15. We now turn to S. 21. It refers to 
suits, "or other proceedings,” filed before 
an application to the Board under S. 4 has 
been made, and this is the third point of 
time upon which we must rivet our atten¬ 
tion. The Section speaks of any suit or other 
proceedings "then pending before a Board,” 
and the word "then' relates back to the 
opening sentence: "when an application has 
been made to a Board under S. 4.” There, 
fore S. 21 deals with suits and other pro- 
ceedings instituted before the application 
under S. 4 is made and which are still pend¬ 
ing at that date. 

There is also another limitation. Not only 
must the suit or other proceedings have 
been pending at the date of the application 
under S. 4, but it must also be "in respect 
of any debt for the settlement of which 
application has been made.” It is only suits 
or other proceedings which fulfil both these 
requirements that can be stayed under 
S. 21. The question therefore arises whe- 
ther proceedings under O. 21, B. 92, for the 
confirmation of a sale already made can be 
said to be proceedings "in respect of a debt 
for the settlement of which application has 
been made.” Now we have no doubt that 
if the execution proceedings are continued 
after a certificate under B. 11 has bean 
brought to the notice of the Court, and in 
spite of it, then the proceedings after that 
date will be incompetent if they fulfil both 
the requirements specified above, and iu 
that event the matter would have to be set 
right in revision or in appeal. But if the 
proceedings up to and including the sale 
are valid, then we do not see how mere 
confirmation can be stayed unless the con¬ 
firmation proceedings can be regarded as 
proceedings in respect of a debt, eto. 

That brings us up against a conflict of 
authority. When the auotion.purchaser is a 
stranger, there is not much difficulty. Their 
Lordships of the Privy Council have deci¬ 
ded in 27 N L R 95® at p. 100 that once 
the sale has taken place and the property 

6. Nanhelal v. Umrao Singh, (1931) 18 AIB FO 
33 = 130 I 0 686 = 68 I A 60=27 N Ii R 96 
(P C). 
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is purchased by a Btrauger» then the exeoa. 
tioQ proceedings cease to be solely between 
the judgment.debtor and the decree, holder. 
The interests of a third party have come 
into existence and they cannot be disregar. 
ded. Therefore their Lordships held that 
unless the requisite amount together with 
the statutory compensation of 5 per cent, 
is deposited within 30 days under 0. 21, 
B. 89, or unless the sale is set aside on one 
or other of the narrow grounds given in 
0. 21, Br. 90 and 91, the Court has no 
option but to confirm it, and once confirm, 
ed the title relates back to the date of the 
sale. For these reasons their Lordships 
decided that the judgment.debtor and the 
decree-holder are incompetent to effect an 
adjustment of the decree under 0. 21, B. 2, 
BO as to affect the title of a stranger auc. 
tion purchaser under the sale. Their Lord, 
ships have also held in another case, 10 All 
166^ at p. 172 that a stranger auction.pur. 
chaser is not affected by the subsequent 
reversal of the decree. Therefore when a 
stranger purchases lb is Impossible to say 
that the proceedings subsequent to the sale 
are in respect of the debt for the satisfac. 
tion of which the sale was made. 

But when the decree.holder purchases, 
the position is not quite as simple. There is 
nothing to prevent the decree.holder and 
the judgment.debtor from making an ad. 
jostment even at that stage, and of course 
a reversal of the decree would involve an 
automatic setting aside of the sale. But 
even then there is considerable difference 
of opinion among the various High Courts 
as to the exact position of the decree.holder 
purchaser. One view is that he has a dual 
capacity and that in so far as matters rela. 
ting to the sale are concerned, such for 
example, as proceedings for the obtaining 
of possession, he is not even a party to the 
decree and that such proceediogs cannot 
be said to relate to the “execution, die. 
charge and satisfaction of the decree” with, 
in the meaning of S. 47, Civil P. C. The 
other view is to the opposite effect. But we 
do not think it necessary to enter upon 
this vexed question here because we have 
now to construe S. 21, Debt Conciliation 
Act and nob Section 47, Civil P. C. The one 
speaks of proceedings in respect of a debt, 
the other of proceedings relating to the 
execution, discharge or satisfaction of a 
decree. , 

7. Zain.ul.abdln Khanv. Mahammad Asghar All 
‘ Shan, (1868) 10 All 166 = 16 I A 13 =: 6 Sar 
139 (P 0.) 


Once the debt has merged in the decree 
and matters have reached a stage in which 
it is no longer in the judgment.debtor's 
power to recall the sale, we are unable to 
regard proceedings from that point on as 
relating to the debt. They may or may not 
relate to the execution, discharge or satis, 
faction of the decree, but they cease to 
have effective connexion with the debt. 
The tie between the two thereafter is only 
an historical one and so we do not think it 
would be right to construe these words in 
such a way as to enable the judgment- 
debtor to hold the purchaser at bay even 
when there is no hope of his being able 
to save his property. The disadvantage of 
this is obvious. In some cases instalments 
have been granted by these Boards stretch, 
ing over 20 years to creditors who have 
settled. It can hardly have been the inten. 
tion to withhold possession for 20 years 
and then at the end of it to relate title 
back to the date of the sale. But of course 
that would nob be a relevant consideration 
if the Section was clear, nor do we place 
much weight upon it though it is one of the 
grounds which influenced Pollock J. 

What we think more important is this : 
The Debt Conciliation Act is a coercive mea. 
sure intended to affect vested interests and 
rights and to bring pressure upon creditors 
to effect a settlement with their debtors, 
therefore however beneficent it may be 
from the point of view of debtors, it ope¬ 
rates to the detriment of another class 
of persons, namely, creditors, and conse. 
quenbly, the Act must, in accordance with 
the usual rules of construction, be con. 
atrued strictly. Any ambiguity in its clauses 
must therefore be resolved along lines 
which interfere as little as possible with 
existing rights unless the contrary is un. 
mistakably indicated in other parts of the 
Act. In the present case the contrary is 
not indicated, and consequently proceed, 
ings which cannot affect the debt one way 
or another cannot be construed as proceed, 
ings in respect of that debt even though 
there may be a certain historical con. 
nexion between them. This is the view 
which Pollock J. and one of us, Niyogi J., 
have already taken in 19 N L J 296^ at 
p. 298, 1938 N L J 60^ at p. 63 and 1938 
N L J 229^ at page 230 and it is the 
view which a Division Bench consisting of 
Pollock and Digby JJ. upheld in A I B 
1938 Nag 108.^ AS regards the decision of 
Grille J. to the contrary in 1938 N L J 
150^ he proceeded upon the assumption 
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that the earlier decision of Pollock J. was 
in respect of a certihcate under S. 15 and 
that consequently the observations in it 
relating to S. 21 were obiter and did not 
bind him. He therefore dissented from 
those observations and reached the oppo¬ 
site conclusion, but unfortunately has not 
stated his reasons and that places us at a 
disadvantage. 

So far as his criticism of Pollock J.’s 
observations is concerned, we are, with the 
utmost respect, unable to agree that they 
are obiter. The facts are given at pp. 296 
and 297 of the report. The decree in that 
case was obtained on 23rd April 1933. On 
19th July 1933, the execution proceedings 
commenced and the property attached was 
sold on ISth March 1934. After this, but 
before the confirmation of the sale, namely 
on 4th January 1935, the judgment.debtor 
obtained a certificate from the Debt Con- 
oiliation Board. This was produced in the 
executing Court on 19th January 1935 and 
the question arose whether the confirma- 
tion proceedings could be stayed. In our 
opinion S. 15 can have no possible applica¬ 
tion to a case of this kind, for not only had 
the suit been instituted before the grant of 
the certificate and a decree obtained, but 
the sale had actually taken place; and 

that is what Pollock J. held : 

Bub-seotlon (3) of 8. 16 which deals with the 
stay of execution of decrees does not apply because 
there has been no suing after the registration of 
an agreement nor was the debt in question incur¬ 
red subsequent to such agreement. 

He then proceeded to consider the effect 
of S. 21 and held that it oonld not apply 
either because, at that stage, the proceed, 
ings DO longer related to the execution of 
the decree. We say nothing about this 
ratio decidendi here, because, as we have 
said, there is a wide divergence of opinion 
on this point and we prefer not to enter 
upon it in these proceedings. But the ulti. 
mate conclusion has our respectful con- 
ourrence, and with all due deference to 
Grille J. we are unable to regard the re- 
marks as obiter. 

It is true no mention is made in the 
judgment about the issue of a certificate 
under H. 11 and it may be accepted that 
DO such certificate was ever issued, but 
B. 11 merely empowers a Board to issue a 
certificate in respect of proceedings "which 
should be suspended under 8. 21.” The 
object of the certificate is merely to bring 
to the notice of the Chart officially that 
there are proceedings pending before the 
Board which must be stayed under 8. 21. 


&. LR. 

But if it turns out that S. 21 has no appli. 
cation, then clearly no question of stay 
under that Section can arise. The crux of 
the matter therefore turns upon the mean, 
ing of 8. 21 and that is what Pollock J. 
considered. 

Turning now to the actual decision in 
1938 N L J 150* with the utmost respect, 
we dissent from it. In the first place, the 
sale there had not only taken place but 
had actually been confirmed on the date on 
which the certificate under 8. 21 was pro¬ 
duced in Court. It is true the certificate 
was issued before the date of confirma- 
tion, (though after the sale), but a Division 
Bench of this Court has held in A I B 
1938 Nag 109^ that the stay under 8. 21 
operates from the date on which the certi¬ 
ficate is produced in Court and not from 
the date on which it is granted. This 
decision was not brought to the notice of 
Grille J. (we are not sure that it had been 
reported at that date), and it is possible 
that be would not have reached the same 
conclusion if he had been aware of it. In 
any case if the certificate under B. 11 is 
only a stay order, as Grille J. describes it, 
then it is a moot point whether it can 
operate till it has been communicated to 
the Court concerned. The High Courts in 
India have differed on this point and we 
feel that the question merits fuller oonsi. 
deration than it received especially as a 
Division Bench of this Court has decided 
that so far as 8. 21 is concerned, the stay 
does not operate until the certificate is pro¬ 
duced in the Civil Court. But we need not 
enter into this either. It is enough for us 
to state that, in our opinion, the proceed¬ 
ings for confirmation of the sale are not 
proceedings "in respect of the debt" within 
the meaning of 8. 21. The problem which 
was before the Division Bench does not 
arise here because the application to the 
Board in this case was not made until after 
the sale had taken place, and of course the 
certificate under B. 11 was not obtained till 
after that date either. It is pertinent in this 
behalf to refer to two more Division Bench 
decisions. In I L B (1938) Nag 489® the 

following words in 8. 16 were considered : 

16. No OWil Court shall entertain— 

(a) any suit in respect of— 

(i) any matter pending before a Board 

and the learned Judges stated: 

We must confess to some difficulty in under* 
standing what is meant by a suit in respect of any 
matter pending before a Board or a suit in respect 

8. Shivdln v. Bamratan. (1987) 94 A I B Nag 969 
=170 I 0 906=1 L B (1988} Nag 469. 
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the validity of any prooedure or the legality of 
«ny agreement made under this Aot referred to in 
enh^ols. (1) and (ii) of ol. (a). The matter pending 
helore a Board would appear to be an amioableset* 
tlement between the debtor and his creditors, and 
the only suit In respect of suoh a matter that we 
■can think of would be a suit restraining the Board 
from making suoh settlement. Again, the only suit 
in respect of the validity of any prooedure or the 
legality of any agreement made under this Aot 
would appear to be a suit for a declaration that 
some prooedure has been invalid or some agreement 
idegal. 

In 1939 N L J 173® at p. 182 another 
Diyiaion Benoh stated; 

We feel the same diffioulty as the Judges felt in 
I L B (1998) Nag 489^ in understanding what is 
meant by 'any matter pending before a Board.' 

The position here is similar. The oonfir. 
mation prooeedings are in respect of a sale 
which has been held and which can no 
longer be challenged. We find it difficult to 
Bee how they can be said to be prooeedings 

in respect of any debt, etc.” within the 
meaning of S. 21. On this ground therefore 
we agree with the decisions in 19 N L J 
296' at p. 298, 1938 N L J 60® at p. 63, 
1938 N L J 229® at p. 230 and AI R 1938 
Nag 109® and respectfully dissent from the 
decision in 1938 N L J 150.^ Our answer 
to the question referred is that neither S. 15 
nor S. 21 affects the power of the Civil 
Court under 0. 21, H. 92, Civil P. C., to 
confirm a sale held in execution proceedings 
when such sale has taken place before an 
application under S. 4, Debt Conciliation 
Aot, has been made to the Debt Conciliation 
Board. 

D.S./b.E. Answer in the negative 

9. Balkriehna v. Pandit Baijnath, (1939) 26 AIB 
Nag 160=182 I 0 662=1 L B (1939) Nag 166 
=1989 N Ii J 173. 
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Stone C. J. and Vivian Bose J. 

Oangaprasad Nandasao Bani and 
another — Appellants. 

V. 

Itwarsingh Manoharsingh Maowar and 
others — Judgment-debtors — 

Respondents. 

Pirsb Appeal No. 138 of 1935, Decided 
on 16th Maroh 1939, from order of Addl. 
Diet. Judge, Bilaspur, D/. 8th November 
1935. 

(a) C. P* Land Revenue Act (2 of 1917), 
S; 203—'S. 203 hatQotUngtodowithrigbUand 
UabUitiet of propriotora at between themtelvet. 

Section 208 regulatee the rights of the proprie¬ 
tor of the mabal vis.a-vit the persona epeoified in 
8* 908 and has nothing to do with the rights and 
UabUlUet of tba proprietors, when there are more 
dhan one. as between thems4veB, [P 986 0 1, 2] 
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(b) C. P, Lend Revenue Act (2 of 1917), 
S. 203 (2)—Coeharer parting with agricultural 
land and retaining only proprietary share in 
village cannot be said to forfeit bis right to 
house site in abadi. 

It is wrong to .say that a oosharer who parte 
with all his agrioultural land and retains only a 
proprietary share in the village would forfeit his 
right to a bouse site in the abadi however long he 
may have boon there and however palatial a resi¬ 
dence ho may have sot up on it. [P 286 G 2] 

(c) C. P, Land Revenue Act (2 of 1917), 
S. 188 (2)—Lambardar is not landlord vis-a-vis 
his coproprietort. 

In so far as the lambardar is deemed to be the 
landlord be is so vis-a.vis tenant only in so far ns 
they hold land of him. This does not make the 
lambardar the landlord vis-a-vis his coproprietors, 
except in so far as one or mors of them may hap¬ 
pen to be a tenant of the whole proprietary body 
and hold land of them. Cf’ 989 0 1] 

(d) C. P. Tenancy Act (1 of 1920), Sec. 2 — 
Definition of land does not apply to sites in 
abadi — Same meaning is assigned to Mand* in 
C. P. Land Revenue Act. 

The term 'land' in G. F Tenancy Act and the 
0. P. Land Revenue Act does not apply to sites in 
the abadi because suoh sites are let out lor the 
purposes of constructing houses for the habitation 
of human beings and that cannot be regarded as a 
purpose subservient to agriculture within the 
meaning of that definition : 16 N L J 277, Bel. 
on. [P289 0 1, 2; P 290 0 1] 

(e) C. P. Land Revenue Act (2 of 1917), 
S. 203 (6)—Exproprietor transferring site and 
building in abadi and keeping acre or two of 
occupancy land—Palatial residence erected by 
him in abadi is not preserved for him. 

It is not the intention of the legislature to pre¬ 
serve toan ex-proprietor a palatial residence which 
he may have erected in the abadi in the past when 
subsequently be may have only an acre or two of 
occupancy land left to him, after he has himself 
transferred the site and the building on it and 
reaped the full benefit of the proceeds. The Court 
may however if it is just and convenient direct 
suspension of the operation of the decree for a short 
period to give him breathing space in which to 
make other arrangements : A I B 1918 P G 166, 
Expl. [P 291 0 1, 2) 

(f) C« P. Land Revenue Act (2 of 1917), 
S. 68 (5) — Full effect must be given to enti 7 
however much vested rights are affected— It is 
sufficient notice of entry to all concerned if 
wide publicity is given to all settlement opera¬ 
tions. 

Once the entry bscomes final, full effect mustbs 
given to its implications however much vested 
rights are affeoted. Even though true notice of 
matters is not sent to the transferees it does not 
matter because givlog wide publicity to all settle¬ 
ment operations is sufficient notice to all concern* 
ed : A I B 193$ Nag 378, Bef. [P 292 0 2] 

(g) C. P. Tenancy Act (1 of 1920), S. 49 (1) 
— Mortgagor losing right to occupy sir land by 
foreclosure is entitled to benefit of Sec. 49 (1) 
even if land was declared sir after mortgage 
but before suit — Benefit can be claimed in 
execution. 

Where a mortgagor loses bis right to occupy his 
sir land as proprietor by means of foreolosure suit 
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by mortgagee, he is entitled to the protection of 
Seo. 49 (1) even If the land was declared to be sir 
after the date of mortgage but before the date of 
the foreclosure suit A I B. 1933 Nag 104; A I It 
1924 Nag 155 and A I R 1934 Nag 241, Bel. on, 

[P 293 C 1] 

The benefit of 3. 49 (1) can be claimed in ezecu* 
tion when the decree itself does not confer it, be¬ 
cause the right does not arise until the date of the 
loss, that is to say until the date of the foreclosure 
decree. All that will pass to the decree-holder will 
bo possession of the proprietary rights in the land 
subject to the occupancy rights which have accrued 
in the mortgagor’s favour : S, A. No. 517 oj 1935, 
Expl. and Disting. [P 293 0 1, 2] 

(fa) Mortgage— Mortgage by conditional sale 
*— Mortgagor’s title and right of possession is 
not lost on date of mortgage. 

A mortgagor does not lose either his title or his 
right to possess on the date of the mortgage even if 
the mortgage is by conditional sale. [F 294 C 2] 

M. R. Bobde —for Appellant. 

M. B. Kiokhede and A. B. Kulkarni 

— for Respondent 1. 

Judgment. — This is a decree-holder’s 
appeal in objection proceedings in execu. 
fcioD. The objector is the judgmenb-debtor 
and is the respondent here. The appellant 
obtained a final decree for foreclosure 
against the respondent on 26tb June 1935. 
Among the property foreclosed is the whole 
of the defendant’s malguzari share in the 
village (twelve annas in extent), 24.65 
acres of sir land, and a house in the abadi. 
The last two items form the subject-matter 
of the objection and of this appeal, the res. 
pendent's contention being that he having 
become the exproprietary occupancy tenant 
of the sir by reason of the foreclosure de. 
cree cannot be evicted; and in respect of 
the house, that he now being entitled to a 
bouse site in the abadi under S. 203, G. P. 
Land Revenue Act, cannot be turned out of 
that either. 

We will take up the question of the 
house first. At the date of the mortgage, 
the respondent was a cosharer in the vil. 
lage; in fact he was the lambardar, bub 
that makes no difference in the view we 
take. He was therefore owner of the bouse 
and of the site, and in the absence of a 
contract with the rest of his cosharers 
restricting bis rights of alienation had as 
much right to dispose of both the house 
and the site as he had to dispose of the 
share itself, without consulting his co. 
sharers. The restrictions on transfer con¬ 
tained in S. 203 do not apply to him. That 
Section regulates the rights of the pro. 
prietor of the mahal vis-a-vis the persons 
specified in S. 203 and has nothing to do 
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with the rights and liabilities of the pro-[ 
prietors, when there are more than one as 
between themselves. 

Sub-section 1, S. 208 states that every 
person holding land in a mahal for agricul. 
tural purposes is entitled to a bouse site 
in the abadi free of rent. Now that is 
curious language to use of a proprietor, for 
one does not usually speak of a proprietor 
bolding bis own land free of rent, but even 
if it be conceded that this sub.sectioh is 
wide enough to cover such a person, the 
other clauses leave us in no doubt, and of 
course the Section, which is a special Sec- 
tion dealing with special customary rights, 
now made uniform and crystallized in a 
statute, must be read as a whole. 

Sub-section (2) states that such person' 
on ceasing to hold such land, etc., shall' 
forfeit his right. That would mean, if thei 
respondent’s contention is sound, that a 
cosharer who parts with all his agricul-! 
tural land and retains only a proprietary' 
share in the village would forfeit bis right 
to d house site in the abadi however long 
he may have been there and however 
palatial a residence ho may have set upon' 
it. Many malguzars who own no agricul. 
tural land have acquired, especially of re- 
cent years, a sort of country residence to 
which they like to repair at intervals. If 
this contention is sound, they would forfeit- 
their rights to these sites, and also most 
of the money they have sunk in their 
buildings, for granting their right to tako 
away the materials, though even that is 
doubtful once their right to occupy has 
ceased, the labour of erection and demoli¬ 
tion would be a dead loss, as also the 
depreciation of the materials. We do not 
think that the Legislature intended that 
such a result should ensue. 

We turn next to sub-s. 4 which we think 
is the crucial one so far as this point is 
concerned. It states that the proprietor of 
the mahal shall be entitled to allot sites in 
the abadi. Now who exactly is the pro- 
prietor? In the absence of any special 
definition, it would of course mean tbs' 
owner of the mahal if there was only one^ 
or the whole body of owners if more than’ 
one. But there are special definitions in 
the Act and so we have to see whether and 
how far they modify that fundamental 
conception. The Act has a number of defi. 
nitions which deal, in one way or another^ 
with the word “proprietor.” But the only 
one relevant to tbe present purpose is thc»' 
one given in 8. 2 (6) : ^ 
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Lambardar means the proprietor of a mabal 
appointed to disoharge the duties imposed upon a 
lambardar by this Aot. 

That is to say, when there are a number 
of proprietors, one of them is selected by 
the requisite authority to disoharge certain 
Bpeoified duties on behalf of the entire pro« 
priotary body. What those duties are, are 
to be found in S. 188 (l). They include 
several things grouped under three heads 
but do not inolude the letting out of sites 
in the abadi, 8.188 deals with two things. 
The first sub-section deals with the duties 
of lambardars and the second with their 
powers. Since the letting out of house sites 
in the abadi has not been placed among the 
duties of lambardars, and since this clear 
out distinction has been made between 
duties and powers, it is clear that the 
lambardar has no statutory authority to 
deal with house sites in the abadi so far 
as 8. 188 (l) and the definition just given 
are concerned. We must look elsewhere for 
that. We turn next to sub-s. (2). Cl. (a) 
states that the lambardar "shall be deemed 
to be the landlord within the meaning of 
the Central Provinces Tenancy Act, 1898,*' 
When we turn to the definition of land¬ 
lord given there, (it happens to be the same 
in the Aot of 1920), we find him defined 
as follows: 

Landlord means the person of whom a tenant 
holds land and to whom a tenant is, or but for a 
contract, would be liable to pay rent. 

Therefore in so far as the lambardar is 
deemed to be the landlord, he is so vis.a-vis 
tenants only and only in so far as they 
hold land of him. This does not make the 
lambardar the landlord vis.a-vis his co- 
proprietors, except in so far as one or more 
of them may happen to be a tenant of the 
whole proprietary body and hold "land” of 
them. Now the words "tenant” and "land” 
have not been used in their ordinary sense 
in the C. P. Land Bevenue and Tenanoy 
Aots but have been given special meanings 
by a number of definitions and clauses 
which are peculiar to these Acts, one of 
them being that a tenant is a person who 
bolds land of the landlord. Now what does 
the word "land” as used here mean? Does 
it include house sites in the abadi ? We do 
|not think it does. The word has not been 
defined in the Land Bevenne Act hot it is 
defined as follows in the present Tenanoy 
Aot, (the definition was the same in the 
old Aot): 

liSDd which iB let or occupied for agrlonliural 
purposes or for purposes BObBerrient thereto and 
laolades the sites of baildings appurtenant to such 
land. 
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The Bevenue Courts held in 16 N L J 
277^ that this does not apply to sites in 
the abadi because such sites are let out for 
the purposes of constructing houses for the: 
habitation of human beings and that that| 
cannot be regarded as a purpose subservient! 
to agriculture within the meaning of that; 
definition. We think this is right though' 
we have no doubt that had it not been for 
the special meanings assigned to these- 
words in the Land Bevenue and Tenancy 
Aots of this Province, that would probably 
nob have been so. Agriculture was not 
defined in the old Tenancy Act but is now 
defined in the present Act as including 

(a) the raising of annual or periodical crops and 
garden produce ; (b) horticulture ; (c) the planting 
and upkeep of orchards ; and (d) the reserving of 
land for fodder, grazing or thatching grass. 

The only difference this has made to the 
law as then interpreted by the Courts in 
Nagpur is in respect of horticulture. Cer- 
tain rulings of the Judicial Commissioner’s 
Court had doubted whether agriculture in- 
eluded these purposes. The new Act makes 
it clear that it does. It is clear therefore 
that the building of a house in the abadi is 
not agriculture. Is it then a purpose sub¬ 
servient to agriculture? Now, we have no 
doubt that the building of a house may, in 
certain circumstances, amount to that and 
in fact the definition itself says so, but the 
question is whether the building of a bouse 
site in the abadi amounts to a purpose 
subservient to agriculture. None of these 
definitions helps us to solve that problem. 
We have therefore bo look elsewhere. The 
Tenancy Act defines a tenant as 

a person who bolds land of another person and is, 
or but for a contract would be, liable to pay rent 
for such land to such other person .... etc. 

If house sites in the abadi are "land” 
within the meaning of these Acts, then the 
moment a proprietor lets a person into pos¬ 
session under a special contract he would 
at once make him an occupancy tenant and 
would thereafter be unable to get rid of 
him or even bo enforce the terms of his 
contract against him whatever they might 
be. Bub 8. 203 (6), Land Bevenue Act. nega- 
tives this by enacting that "nothing in this 
Section shall affect the terms of any con- 
tract and the holder of a site in the abadi.” 
And it is to be observed that the Section 
carefully avoids the use of the term "land” 
when referring to sites in the abadi. When, 
ever it uses the word " land,” as it does in 
Bub.ss. (l) and (2), it uses the term to 

1. Ghanshiam Blugh Gupta, (1933) 16 N L J 277. 
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mean land in the mahal wbieh is oufcsido 
the abadi. This matter will be found dis¬ 
cussed in Barway’s Tenancy Act, Edn. 2, 
pp. 31 and 32. Therefore, we think that 
ithe term “land” as used in these Acts does 
not include house sites in the ahadi. 

Once that is accepted, then it becomes 
clear that the lambardar is not the *'land- 
lord ” of the persons who hold these sites, 
within the meaning of S. 188 (2) (a), Land 
Revenue Act. It is to be observed that 
S. 203 does not speak of the landlord but 
of the proprietor, and we think advisedly 
for this reason. Tenants are not the only 
persons entitled to house sites in the abadi 
free of rent: there are also agricultural arti. 
Bans and labourers and the village watch, 
men. These persons do not necessarily hold 
their sites free of rent because of a contract, 
but originally, because of custom, and now 
because of the statute. Therefore they do 
not fall within the dehnition of “ tenant ” 
given in the Tenancy Act and consequently 
the proprietor is not their 'landlord’ within 
the special meaning given to this term in 
the two Acts. That leaves us then with 
S. 188 (2) (b). This says that the lambar¬ 
dar shall “ exercise the powers of the pro. 
prietors in matters relating to the village 
abadi... The lambardar therefore de- 
rives his authority to act in the abadi from 
this part of the Section, but he acts there 
on behalf of the proprietary body as its 
agent, and not because of some peculiar 
status which places him above his cosharers 
and gives him the right to dispose of their 
own personal possessions. He is not acting 
there as “ the landlord. ” He is deemed to 
be that only vis-a-vis " tenants" in respect 
of “land" held of him, and for no other 
purpose. 

Now it is impossible to say that an agent 
oan farm out his principars land to bis 
principal, or to any one of them when there 
are more than one, unless he is specially 
invested with such powers by statute. But 
we have seen that so far as the abadi is 
concerned, the lambardar is not “the land¬ 
lord " but only an agent empowered by 
fitatute to do certain acts on behalf of his 
principals, but not over their heads. 

The moment that is accepted then it be. 
comes clear that S. 203 is not dealing with 
the rights and limitations of the proprie¬ 
tors as between themselves, but with the 
rights of the persons specified in sub-s. (l) 
(which on this hypothesis is limited to per¬ 
sons who have obtained house sites from 

the proprietor" and cannot include the 


proprietor himself) vis-a-vis the proprietors, 
and that being so, the restrictions in the 
Section on transfer do not apply to the pro¬ 
prietors. Historically also this is so. It 
must be remembered that S. 203 merely 
reproduces with modifications what origi¬ 
nally were the village customs recorded in 
the wajibularz. Of course the new Land 
Revenue and Tenancy Acts have radically 
altered the old conceptions of certain 
terms, but for all that S. 203 substantially 
crystallizes in a statute and unifies a series 
of village customs originally recorded in the 
wajibularz. Now the history of the wajib¬ 
ularz is this. In the sixties proprietary 
rights were conferred upon malguzars but 
they were not the fee simple rights known 
to English lawyers; in fact the term is 
sometimes quite unknown to them. The 
following paragraph from our decision in 
F. A. No. 177 of 1933,* where this matter 
has been discussed at length, will explain 
the position : 

It is to be observed that the term proprietary 
right is not used by English lawyers and Baden 
Powell suggests in his Land Tenures of British 
India, Vol. 1, page 217 that it was used because 
Qovernment rarely acknowledged anything like ft 
complete unfettered right vested in anyone person. 
But however that may be, this muoh is certain,, 
that the ‘proprietor* does not possess 'the entire 
bundle of interests which in the aggregate make up 
a complete or absolute estate but only some of 
them, the remainder being enjoyed by other persons 
such as 'tenants’ ‘inferior proprietors,’ 'tenure, 
holders’ and the like*; also there is the obligation 
to pay land revenue to Government and the reser¬ 
vation by Government of its rights in mines and 
quarries and in large tracts of uncultivated forest. 
The tenure is therefore not the fee simple of Eng* 
lish law. 

These rights which were carved out of 
the fee simple were entered in the wajib¬ 
ularz or village administration paper which 
thus embodied not only the village oustoms 
bub also the conditions on whioh the mal- 
guzars were to hold their villages in pro-; 
prietary rights." It regulated the rights as 
between the malguzars taken as a body on 
the one hand, and as between Government 
and the tenants and other inhabitants of 
the village on the other. Originally, all in¬ 
terested had to sign this document, but in 
some places the lambardar alone signed on 
behalf of the whole proprietary body. See 
Baden Powell's Short Account of the Land 
Revenue and its Administration in British 
India, 2nd Edn., p. 194, Note 1. This oum-. 
brous method of requiring countless signa¬ 
tures (see S. 80 of the old Land Revenue 

2. Thftkuc lAzmauBlngh ▼. Durgapershad, Flnt 
Appeal No. 177 of 1933. 
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AQt}\7as abolished by the preaenb Aot, and 
ia its place was substituted the preseot 
eystem wbioh presumes the correctness of 
these entries, the aggrieved parties being 
given rights of appeal in the Bevenue 
Courts and also an opportunity of contest 
in the Civil Courts. Bat the point is this: 
lambardars frequently signed the wajibuU 
arz on behalf of the whole proprietary 
body. They could hardly have done this if 
the wajihularz was intended to regulate 
the rights and liabilities of the malguzara 
inter se. If that had been the case, the sig. 
natures of all would have been necessary. 
Therefore, whether the question is viewed 
in its historical perspective or as a pure 
matter of construction, the conclusion is, 
we think, the same. Now once it is esta¬ 
blished that the respondent, as one of the 
proprietors, owned his house and the site 
on which it stood, and that he had every 
right to transfer it, it is clear that having 
done so he cannot resist the implications of 
bis act unless the Legislature or some spa- 
oial law protects him. S. 49, Tenancy Act, 
does not help him because it does not relate 
to abadl sites, nor does S. 203, Land Be- 
venue Aot, because it does not preserve to 
a proprietor entitled to transfer the fruits 
of the property transferred by reason of 
the transfer. 

It was argued that it is the policy of 
the Legislature to give every agriculturist, 
whether a proprietor or not, a place to live 
in 80 as to enable him to carry on his agri- 
cultural operations and that until another 
suitable site is found for him be cannot be 
turned out of the one he already occupies. 
We can only gather the intention of the 
Legislature from the language it employs 
and when we find in 8. 203 (6) that the 
holder of a site in the abadi can effect a 
transfer with the proprietor’s permission 
by the simple expedient of entering into a 
contract with him, the argument loses 
much of its force. Moreover, when, as here, 
the respondent himself would be the one to 
give such permission, he can clearly not be 
heard to say that he did not consent to bis 
own transfer. We can hardly think that the 
intention of the Legislature was to preserve 
to an ex.proprietor a palatial residence 
which he may have erected in the abadi in 
the past when now he may have only an 
%ore or two of occupancy land left to him, 
after he has himself transferred the site 
end the building on it and reaped the full 
benefit of the proceeds. 

We do not see bow he can be in a better 
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position than a tenant who transfers hisj 
site with the consent of the lambardar, a{ 
thing which the Aot permits. He may be, 
and indeed is, entitled to a fresh site and it 
may be just and convenient in most cases 
to direct suspension of the operation of 
the decree for a short period to give him 
breathing space in which to make other 
arrangements, but we can find no justifica¬ 
tion for bolding that that permits him to 
break a contract which the law has per¬ 
mitted him to make. If the intention was 
to give him special protection in this behalf 
it would have been given in express terms. 
In the absence of any such limitation full 
effect must, we feel, be given to the transfer. 
We have dealt with this at length because 
of a decision in 14 N L R 165^ at p. 174 
which is often cited as authoritative in 
these matters. That case went up to their 
Lordships of the Privy Council bub only 
in respect of the ex.proprietary occupancy 
land and not in respect of the bouses in the 
abadi. Therefore though the judgment of 
this Court was upheld by their Lordships, 
this question was not before the Board and 
the decision on this point remains a decision 
of the Judicial Commissioner’s Court. 

We do nob think it is of assistance here 
because the present Land Revenue Act was 
nob then in force. The decision was given in 
the year 1910 in respect of a contract of 
February 1905 and rested upon provisions 
contained in the wajib-ul-arz, the provi¬ 
sions of which have not been placed before 
US. But even if they were generally similar 
to those of S. 203 the matter would not be 
carried much further because of the special 
technical significance of the terms “pro- 
priobor," "lambardar" and "landlord" and 
"land" in the present Acts. The old concep¬ 
tion of these terms has been radically 
altered by the present Land Revenue and 
Tenancy Acts. One illustration will suffice. 
The definition of "lambardar" given in the 
Land Revenue Act of 1881 is that he is the 
person appointed to represent the proprie¬ 
tary body "in its relations with the Govern, 
ment." Beyond that no statutory recognition 
was afforded him and he was merely looked 
upon as a sort of customary agent of the 
proprietary body: see 11 N L R 164^ at 
page 168. 

8. Karayaa Ganeeh Gbatate v. BaUram, (1918) 

6 A I R F 0 84= 48 I C 141=45 I A 179=46 
Oal 76=14 N L R 166 (P C). 

4. Dina y. BUbambar Biogb, (1915) 3 A 1 R Nag 
126=811 0 464=11 N L B 164. 
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One result; of this was that his powers, 
except in his dealings with Government, 
could be withdrawn and the proprietors 
could, when they so chose, appoint another 
man, not the lambardar, and not even a 
proprietor, to represent them in all matters 
unconnected with Government: see 10 
N L R 93,“ Also, that when there were 
more lambardars than one, the consent of 
all had to be obtained to invest their action 
with validity unless the proprietors made 
some express or implied arrangement to the 
contrary: 12 N L R 24.® Now, he has to 
discharge the duties of the proprietors in 
some matters, is deemed to be ' the land, 
lord'’ in others, and is a statutory agent 
who cannot be removed except by the re. 
venue authorities and whose powers cannot 
be abrogated in still others. Therefore, a 
ruling based upon conceptions so funda. 
mentally different to the ones now preva. 
lent cannot assist us in construing the 
meaning of expressions vested with the 
special technical signihcance given to them 
for the first time by the Act of 1917: 14 
N L R 165® was distinguished by one of us 
along these lines in M. A. No. 204 of 1936^ 
and by a Division Bench which upheld it 
in 1 L B (1939) Nag 59.® We think there, 
fore that it can be accepted that the view 
taken in 14 N L B 165,® as regards house 
sites in the abadi, is now obsolete because 
of the change in the law effected by the 
Legislature, 

The appeal consequently succeeds so far 
as the house and the house site are con. 
earned. Possession of this will be given to 
the appellant. But since the respondent is 
entitled to a house site of reasonable dimen. 
sions consonant with his present status 
as an ex.proprietary occupancy tenant of 
24'65 acres of land, we direct suspension 
of the operation of this decree for a period 
of three months to enable him to make 
other arrangements for himself. We make 
it clear however that this will not entitle 
him to remove any portion of the materials 
of the house. They became the property of 
the appellant along with the site and the 
building on the date of the foreclosure. We 
also make it plain that we are exercising 
here a purely discretionary power which 

5. Haijnath v. Baghunatb, (1914) 1 A IB Nag 64 

=26 I 0 608=10 N L R 93. 

6. Ganpatsao v. Fandurang, (1916) 2 AIR Nag 41 

=33 I 0 758=12 N L R 24. 

7. Bamadhin v. Seth Sheodutt Bai, BeporUd in 

(1938) 26 A I R Nag 644=180 I 0 690. 

8. Dukhucam v. Kbauderao, (1939) 26 AIR Nag 

83=1811 C 677=1 L R (1939) Nag 69. 
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cannot be claimed as of right : and in suit* 
able cases it may be right to place the 
judgment.debtor upon terms such as pay. 
ment of rent, or compensation for use and 
occupation, in the interval. We do not do 
so here because no terms have been sug. 
gested and we do not know what the rent 
is likely to be except that it cannot be 
much and so not worth while enquiring 
about further. 

We turn now to the question of the land* 
The diflBculty here is that it was not sir at 
the date of the mortgage. It was converted 
into sir after the mortgage but before the 
institution of the suit. A second difficulty 
is that this matter was not brought to the 
notice of the Court which passed the decree 
with the result that the decree was passed 
on the assumption that the land waskhud. 
kast and the respondent has been directed 
to deliver possession of it to the appellant. 
The first point taken on behalf of the ap¬ 
pellant on this part of the case is that any 
rights conferred upon the mortgagor subse- 
quent to the mortgage must be subject to 
the mortgage and that the mortgagee can. 
not be prejudiced by subsequent events to 
which he was not a party. This is no doubt 
the normal rule but here a statute has 
intervened and so the rights of both sides 
are subject to its provisions. S. 68, 0. P. 
Land Revenue Act, empowers the Settle¬ 
ment Officer (and S. 106 (c) the Deputy 
Oommiseioner when a settlement is not in 
progress) to record land as sir and, subject 
to S, 68 (5), makes the entry conclusive. 
Therefore once the entry becomes final, full 
effect must be given to its implications 
however much vested rights are affected. 
S. 68 (5) affords a locus penitentiae within 
which any person aggrieved can institute a 
civil suit for the cancellation of the entry, 
but if that is not done, no other remedy is 
available. It is true, notice of these matters 
is not sent to mortgagees but on the other ^ 
hand wide publicity is given to all settle* ^ 
ment operations and if the Legislature' 
deems this sufficient notice to all concerned, 
it is not for the Courts to hold otherwise : 
see in this respect 30 N L E 109® at p. HO* 

This question has been debated in the 
Judicial Commissioner’s Court in 29 NLB 
142,^® A I B 1924 Nag 155^" and 17 N L J 

9. Bbola V. Obbajiulalsa. (1983) 20 A IR Nag 
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lOOi^* and in each oaee the fact that the 
land was declared sir between the date of 
the mortgage and that of the suit was held 
not to matter, and so the protection afforded 
by Sec. 49, 0. P. Tenancy Act, was given 
to the exproprietor. That Section, in our 
opinion, admits of no doubt. It is in these 
terms : 

Notwithstanding any oontraot to the contrary 
• . • a pioprifitor who .... loses .... his right to 
ooonpy any portion of his sir land as a proprietor 
shall, at the date of suoh loss, become an occu< 
pancy tenant of sooh sir land. 

The mortgage cannot, we think, be placed 
higher than an express contract to the con. 
braiy, and there can be no doubt that the 
right to occupy as a proprietor is lost at 
the date of foreclosure. Consequently, fol. 
lowing these decisions, we hold that the 
respondent is entitled to the benefits con. 
ferred upon him by S. 49 (l). We observe 
however that this position is not, in our 
opinion, satisfactory even from the point 
of view of the agricultural community. It 
permits a mortgagor here and there to gain 
and, as a consequence, a mortgagee to lose. 
But this sort of unfair result can be and is 
reflected in a general raising of interest 
rates. The very high rates of interest re. 
quired by money-lenders in India are, bear, 
ing in mind the usual law of supply and 
demand, necessary. We speak of course of 
reasonable rates suoh as 10 per cent. Suoh 
a rate is more than double what is charged 
in England (4.4^ X)er cent.) The reason 
doubtless is that the risk is higher. It is 
higher because of the law to a large extent. 
The emergence of a minor, the peonliarities 
of the joint family system, the statutory 
intrusion of provisions such as we have 
been examining are all factors which make 
it necessary, if the money-lender is to make 
his business pay, to charge higher rates 
than would otherwise be necessary. We 
consider that this particular risk could and 
should be eliminated by giving notice to 
persons whose rights are affected before 
land is converted from khudkast to sir. 

The next question is this: can these 
benefits be claimed in execution when the 
decree itself does nob confer them? This 
was resolved in favour of the judgment, 
debtor in 17 N L J 100,^^ and we think 
rightly. The right does not arise until the 
•data of the loss, that is to say, until the 
date of the foreclosure decree. Consequently, 
we cannot see how a person can be com- 

1'3. VUhwanath v. Jagannath, (1934) 21 AI B 
Nag 341=16110 1063=17 N L 7 100. 
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polled to claim it (however much it may be 
desirable in his own interests to do so) in 
advance before it has accrued. It accrues 
automatically in the passing of the final 
decree and as a result of that decree. Con. 
sequeutly the earliest stage at which it 
ought logically to be put forward is as an 
objection in execution. In all these matters 
the rule of “might and ought” obtains. It 
is not only that which might have been 
claimed which has to be considered but 
that whioh ought to have been claimed and 
as we say we find it impossible to say that 
a right whioh has not accrued ought to be 
claimed until it actually comes into exis. 
tenoe. That also answers the next objection, 
namely, that as the decree directs delivery 
of possession, the executing Court has no 
option but to obey. Under S. 74, and O. 21, 
Er. 97 and 98, Civil P. C., the judgment- 
debtor is entitled to resist execution for any 
just and sufficient cause; and we cannot see 
what juster cause there can be than that a 
statute ordains that on the passing of the 
decree the rights which the judgment deb- 
tor claims are to spring into existence. The 
decree in such a case must be read subject 
to the statute. Therefore all that will pass 
to the decree-holder will be possession of 
the proprietary rights in the land subject 
to the occupancy rights which have now 
accrued in the respondent’s favour. The 
appeal as regards this is dismissed. 

After we had heard arguments, and after 
the above portion of the judgment had been 
partially written in draft, but before judg¬ 
ment was delivered, the learned counsel for 
the decree.holder appellant drew our atten¬ 
tion to a decision of Pollock J. in 8. A. No. 
517 of 1935** and said that it might throw 
a new light on this difficult question. In 
these circamstances we thought it right to 
rehear counsel on this one point. Having 
done so we arejof opinion that the decision of 
Pollock J. has no application to the facts of 
this case. The facts there, in so far as they 
are relevant here, can be stated as follows: 
At the owner of a patti in a malguzari village 
which had sir and khudkast lands apper¬ 
taining to it, agreed to sell the patti toge¬ 
ther with the lands comprised in it, to B 
excluding however the “cultivating rights 
in the sir.” We will call these khudkast 
fields X and Y and the sir land Z, This 
agreement was made on let August 1928. 
After this, and in defeasance of the above 

18. Bk. Juman y. Dargaprasad, Second Appeal No. 

617 of 1936. 
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agreement, A sold the same property to G 
on 6th December 1928. C took with notice 
of the prior agreement in favour of B. B 
thereupon sued A and C for specific perfor¬ 
mance and obtained a decree on 2l8t June 
1930. Some time before this, namely on 
15th March 1929, though whether before 
or after B's suit is not clear, (we will assume 
in the appellant’s favour that it was before 
the suit), khudkasht field X was declared sir 
by the Settlement OfiBcer. After the decree 
B was given formal possession of the pro- 
perty “excluding the cultivating rights in 
the sir” and according to the judgment of 
the lower Court in that case B was not 
placed in khas possession of X which by 
then bad been declared sir. But in spite 
of that B took actual cultivating possession. 
C therefore sued B for the recovery of 
possession. Pollock J. decided (1) that in 
circumstances like these B's title takes 
effect from the date of his prior agreement 
(in that case 1st August 1928) and that 
therefore (2) A^ the vendor, had no title left 
in him which be could transfer to G after 
that date; consequently, (3) G took without 
title and was a trustee for B and so could 
not withhold possession from him. With 
that we entirely agree. Not only is it clear 
from Illus. (g) to S. 3, Specific Belief Act, 
and from S. 91, Trusts Act, both of which 
have been referred to by the learned Judge, 
but it also follows from S. 27 (a), Specific 
Belief Act, read with the illustrations to it, 
particularly the second. Pollock and Mulla, 
in their learned commentary on the Specific 
Belief Act, Edn. 6, page 815 explain that ; 

Tha rule is a consequence of the equitable 
dootrine which regards a purchaser as acquiring as 
soon as the contract is complete, the rights of an 
owner against the vendor and all persons not being 
purchasers for value without notice of the con* 
tract, and not claiming under an independent title 
adverse to the vendors. 

This is also the decision of the Calcutta 

and Bombay High Courts in 49 Cal 495^* 

and 40 Bom 498,^® both of which have 

been cited by Pollock J. It is clear then 

that on this view B is deemed in the eye of 

the law to have obtained title as against C 

from the date of the agreement and that 

ooDsequently O’s title was entirely displaced 

as against B. If his title was displaced from 

the date of the prior agreement, then so 

also was his right to possess, and conse. 

qnently, when the land w as declared sir C 

14. Jahar Lall v. Bhupendra Nath, (1922) 9 A I R 
Oal 412=67 I 0 108=49 Cal496=340L J79. 
16. Gangaram v. Lazman Ganoba, (1916) 3 A 1 B 
Bom 96=37 I C 860=40 Bom 498=18 Bom 
li B 466. 
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had neither title nor a right to possession 
as against B. In the eye of the law he 
never had either right as against B, or if 
he did, then both must be deemed to have 
been lost from the date of the agreement. 
That being so G could clearly not claim the 
benefit of S. 49, Tenancy Act, and resist B’s 
right to possess the land. That Section can 
only operate on sir land, and can only 
enure for the benefit of the person who was 
the proprietor of the land at the date when 
the loss occurred, and on this hypothesis G 
was never a proprietor so far as B was con¬ 
cerned, and in any event must be deemed 
to have lost his right to possess before the 
land became sir. It is to be observed that 
A does not come into the picture at all in 
Pollock J/s case except incidentally, and 
we say nothing hero about his rights in a 
case of that kind; all we decide here is that 
the decision of Pollock J. has no applies, 
tion to the facts of this case because a 
mortgagor does not lose either his title or 
his right to possess on the date of the mort. 
gage. It is also to be noted that Pollock J. 
took the same view as we are taking in a 
mortgage case, namely 17 N L J 100^^ to 
which we have already referred. 

It was argued that a mortgagor does lose 
his title, as also his right to possess, from 
the date of the mortgage when, as here, 
the mortgage is by conditional sale, and 
reference was made to S. 58 (o), T. P. Act. 
But the opening words of that clause fur. 
nish the answer: "when the mortgagor 
ostensibly sells the mortgaged property." 
The stress is on the ' ostensibly.’ It means 
clearly that when on the face of the deed 
he purports to sell but in reality has no 
inteution of doing so, and the conditions 
are such that the law infers a transaction 
of mortgage from the words of ostensible 
sale. It is too late in the day to suggest 
that the full proprietary title passes on the 
date of the mortgage in such oases, and 
still less to urge that the right to possess is 
also lost unless the mortgage is possessory* 
We are of opinion therefore that S. 49 (l)i 
G. P. Tenancy Act, applies, and that the 
judgment-debtor respondent became the ex¬ 
proprietary occupancy tenant by re^on of 
the foreclosure decree, and that he is there- 
fore entitled to resist the decree-holder's 
claim to khas possession of the land now in 
dispute. As regards costs, the trouble has 
arisen because of the respondeut’s omission 
to inform the trial Court about the faot 
that subsequent to the mortgage the 
in question here were oonverted into sir* 
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trherefore we direct that the appellant will 
obtain his fall costs here and in the Oourts 
below. The lower Oourt’s decree will be 
modified accordingly. 

D.S./R.K. Order accordingly. 
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Niyogi and Pollock JJ. 

Baliram Singh and others — Accused 

Appellants 

* 

V. 

Emperor, 

Oriminal Appeal No, 66 of 1939, Decided 
on 23rd May 1939, from order of Sess. 
Judge, Amraoti, D/- 7th March 1939. 

U) Criminal P. C. (1898). St. 164 (3) and 
S33—^ Certihcate recorded only partly comply¬ 
ing with S. 164 (3) — Evidence that statement 
wat voluntarily made it admissible under S. 533. 

Where after the confession had been recorded the 
Magistrate certified that the examination of the 
aoonsed was taken in his presence and hearing but 
the certificate only partly complies with sub*s. (3) 
of 8.164, B. 633 renders it admissible to give evi¬ 
dence that the statement was duly recorded, i. e. 
that the statement was voluntarily made and re. 
presents what was said : A I R 1937 Nag 220, 
Dialing, [P 298 0 2] 

(b) Evidence Act (1872), Ss. 10 and 30 ~ 
Object of conspiracy carried out — Subsequent 
confeuion made by accused after arrest is not 
admissible under S. 10 though it may be taken 
Into consideration against co-accused under 
Section 30. 

Where the object of the conspiracy had been car¬ 
ried out and the conspiracy bad come to an end, 
a subsequent confession made to the Magistrate by 
the accused after arrest cannot be said to have re- 
ferenoe to the common intention of the conspira¬ 
tors. The confession may however be taken into 
ooQsidezation against oo-aocused under 8. 30. It 
does not stand on the same level as substantive 
evidence but it may be used to supplement the sub¬ 
stantive evidence ’.AIR 1920 Cal 300 ; A I R 
1932 Bom 66 and AIR 1933 Oudh 86, Bel. on, 

[P 299 0 13 

(c) Criminal Trial — Confession — Retracted 
confession cannot be used to contradict co-ac¬ 
cused's confession. 

Retracted confession though can be used to con¬ 
tradict the accused making it, it being not sub¬ 
stantive evidence cannot be used to contradict 
oo-aooused*8 confession. [F 230 0 1] 

T. J. Kedar, B. G. Hau, B. D. Saranjanae, 
J. Sen and M. Adhikari — 

for Appellants. 

"W. B. Puranik, Advooafce-General — 

for the Crown. 

^ Judgment. — The appellants Baliram 
Singh, Bajaram Bapa, Waman Singh, Hira- 
1 b 1 Brahmin, Motilal, Mnngilal and Gbhote 
RJian have been convicted of conspiring to 
murder Nacayan Singh. Hiralal Brahmin, 
JJotiialY Mnngilal and Obfaote Khan have 


also been convicted of actually murdering 
him, and Baliram Singh, Bajaram Bapa 
and Waman Singh have been convicted of 
abetting that murder. Hiralal Brahmin 
and Motilal, who were alleged to have dons 
the actual killing, were sentenced to death, 
and the other five accused were sentenced 
to transportation for life. Parashram Singh 
and Hiralal Kalar, who were tried jointly 
with these accused on charges of conspiring 
to murder and abetting the murder, were 
acquitted. Tulsia, who is alleged to have 
been a member of tbe conspiracy and to 
have taken part in the murder, was granted 
a pardon and turned approver. An unusual 
feature of the case is that tbe assessors 
were unanimously of opinion that all the 
appQllauts except Waman Singh were guilty 
of the offences with which they were 
charged. In the Sessions Court wholesale 
allegations of misconduct were made against 
the police, but these have been more or less 
abandoned. 

On the morning of 1st August 1938 
Narayan Singh was found lying seriously in¬ 
jured in the field of Lutturam (P. W. 5) just 
outside Chandur Bazar. Lutturam at once 
made a report at the Station-house and 
Narayan Singh was taken in a lorry to the 
Chandur Bazar hospital where he died 
shortly afterwards without regaining con- 
soiousness. Narayan Singh had three incised 
wounds on the left side on his head, vary¬ 
ing in length from 5j^' to 4^ bone deep, 
and the skull was very extensively frac. 
tured. A portion of the left ear had also 
been severed and there was an incised 
wound on the middle finger of the right 
hand. With such serious injuries it is sur¬ 
prising that he survived so long as he did. 
Suspicion fell on Hiralal Brahmin from 
the start because Narayan Singh’s widow 
Mirabai (P. W. 42) at once stated that her 
husband had been called away in the night 
by Hiralal Brahmin. The Sub.Inspector 
Gazanfar Husain (P. W. 4), who was away 
at the time, returned to Chandur Bazar at 
4 P. M. on 1st August and sealed Hiralal 
Brahmin’s house that evening as there was 
no time then to search it; it was searched 
on the following day and a safa (Art. M) 
and satur (Art. N) were seized. The murder 
was obviously committed with some heavy 
cutting weapon and the satur is a heavy 
knife which, according to the Civil Surgeon, 
might easily have caused the wounds found 
on Narayan Singh. Blood stains were found 
on the safa, though it has not been shown 
that the stains were of human blood, and 
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the satur gave fche benzidine test for blood. 
On the same day Hiralal Brahmin told the 
Sub-Inspector that he would show the 
place where Narayan Singh had been mur¬ 
dered. There is some discrepancy whether 
Hiralal Brahmin stated that he would show 
the place where he murdered Narayan 
Singh or the place where Narayan Singh 
was murdered. As it is not clear which he 
said, it must be taken that he stated that 
he would show the place where Narayan 
Singh was murdered. He pointed out the 
spot marked A in the mapi just outside 
Ohandur Bazar, where the earth appeared 
to be blood stained and three rags stained 
with blood and fiEces were found on the 
ground. This spot was just oii the main 
road which leads from Chandur Bazar to 
Moral. From the point B, 280 feet east of 

A, blood stains were found along the road 
up to the bridge which is 2207 feet east of 

B. Narayan Singh’s body was found in a 
field 149 feet north of the road at 0, which 
-is 380 feet from the bridge. Mirabai’s state, 
ment that it was Hiralal Brahmin who 
took Narayan Singh away with him on the 
night of 31st July-lst August was corrobo¬ 
rated by Mt. Bedi (P. W. 46) and to some 
oxtent by Shaikh Kadar (P. W. 18) who 
stated that he saw two men going towards 
the Moral Boad that night and later three 
others following them. Both these witnes¬ 
ses came forward on 2Qd August to in. 
form the police of what they had seen and 
we agree with the learned Sessions Judge 
and the assessors that there is no reason 
why this evidence should be rejected. The 
witnesses differ to some extent as to the 
time when Hiralal Brahmin called Narayan 
Singh but such differences are to be expect, 
ed and we do not think that they weaken 
the evidence in any way. The earth and 
the rags found at the spot indicated by 
Hiralal Brahmin gave the benzidine test 
for blood, and this together with the blood¬ 
stains found on the safa (Art. M) and the 
discovery of the satur which was found 
hidden in the roof, leave no doubt that 
Hiralal Brahmin was one of the murderers. 

Though the record is extremely bulky 
and the arguments in the case have been 
extremely lengthy, the evidence of any 
real significance lies within a very small 
compass. As against the other accused, the 
most important evidence is that of Suleman 
(P. W. 7). He has stated that on 24th July 
MotilaL came to his house at Eajna and 
toid him that Baliram Singh wanted to see 
<him. Baliram Singh is a resident of Shiras- 


gaon Band which lies about two miles west 
of Ohandur Bazar on the road to Bllichpur. 
Of the other accused Rajaram Bapu, Para- 
sharam Singh, and Mobilal and the approver 
Tulsia are residents of Shirasgaon Band, 
and Waman Singh, Chhote Khan, Mungi. 
lal and the two Hiralals are residents of 
Chandur Bazar. The deceased Narayan 
Singh was living in Chandur Bazar at the 
time of bis death but had resided for a time 
in Shirasgaon Band. While Suleman reach- 
ed Baliram Singh’s house, Baliram Singh, 
according to Suleman, offered him Bs. 500 
if he would kill a man and said that he 
would give one or two men to help him, 
pointing to the accused Motilal. Sale- 
man however said that, though he was 
quite willing to beat anybody, he was not 
willing to kill anyone and asked who the 
man was. Baliram Singh said that he was 
a Kalar of Chandur Bazar. Suleman who 
had previously sworn that he would not 
reveal anything told bo him, was then ask. 
ed not to mention it to Baliram Singh’s 
brother Baghubansbi, a pleader of ElUch- 
pur who bad defended Suleman on one or 
two occasions. BajaramBapu then came in 
and asked Baliram Singh whether it was 
all right and Baliram Singh replied that 
the man was frightened. After Baliram 
Singh and Bajaram Bapu had gone into 
the house, Suleman asked Motilal who was 
the man to be killed and Motilal said that 
it was Narayan Sin|h. After that Suleman 
left. 

The murder was committed a week later; 
According to Suleman, he left BajnaoDthe 
Wednesday following the above talk and 
preceding the murder and went to India 
where his brother lives and stayed there 
for 13 or 14 days. He then returned to 
Bajna and four or five days later beard of 
the murder of Narayan Singh at Ohandur 
Bazar. Two days later on the following 
Sunday he went to the Chandur Bazar 
weekly market where he saw oonstabls 
Inayatali, who, like himself, is a Bohilla. Hd 
told the constable that he knew something 
about the murder and wanted to see the 
Station-house officer, but he and theO.I.B. 
Inspector had gone to ElUchpur. Suleman 
stayed in Chandur Bazar till their return 
and made a statement to them, apparently 
on 26th or 28th August. 

Suleman’s evidence was corroborated by 
Inayatali (P. W. 67), Bamrao (P. W. 9) and 
Baburao (P. W. 10). Ramarao, who Uvas 
at Dhanora which is between Bajna and 
Shirasgaon Band, said that he saw Suleman 
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Motilal as they were passing through 
hia village on the morning of Sunday (that 
would be 24th July) and Suleman told him 
that he was going to see Baliram Singh 
Babarao (P. W. 10), who also lives in Rajna, 
merely stated that he saw the aooused Moti. 
lal at his village on that Sunday morning 
going towards the Musalmanpura. Now 
Suleman is not a respectable person, but 
respectable persons are not asked to take 
part in murders: nor is Ramrao a partiou* 
larly reliable witness for he admittedly 
gave false evidence on behalf of Suleman 
in a case under Sec. 145, Criminal P. C. 
There seems however no reason to suppose 
that these witnesses would come forward 
to give false evidence against the accused 
on a charge of murder. Suleman was cross- 
examined at very great length and the 
learned Sessions Judge was impressed by 
his demeanour and considered that he was 
worthy of belief. All the assessors appa¬ 
rently took the same view. Hia evidence 
appears to us to be true and we agree that 
it should be accepted. 

That shows that on 24th July Baliram 
Singh and Bajaram Bapu were trying to 
find somebody to commit a murder and 
from the statement of Motilal who was in 
the conspiracy it appears that the man to 
be murdered was Narayan Singh. A week 
later, Narayan Singh was in fact murdered. 
It has been contended that Baliram Singh 
had DO adequate motive for wishing to 
murder Narayan Singh and that Bajaram 
Bapu had no motive at all. Baliram Singh’s 
motive, according to the prosecution, was 
enmity arising out of the intrigue discover, 
ed by Baliram Singh between bis married 
daughter Kamla and Narayan Singh. There 
is evidence that Narayan Singh boasted of 
this intrigue, but, apart from that, there is 
not very much evidence of it, though it is 
quite likely that all the relations of the 
parties wished to keep quiet. It is obvious 
however that there was enmity between 
Baliram Singh and Narayan Singh, what- 
ever its cause may have been. Narayan Singh 
was prosecuted in the previous August for 
the theft of cotton on the complaint of 
Baliram Singh and acquitted; shortly after¬ 
wards be was convicted of stealing money 
in a cinema theatre. His defence on each 
occasion was that the case bad been con- 
oooted by Baliram Singh on account of 
enmity. Baliram Singh may well therefore 
have been apprehensive that Narayan Singh 
wpnld seek to take revenge on him when 
he came out of jail after serving his sen- 
1989 N/38 Sc 39 
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tenoe of nine months and may have coma 
to the conclusion that it was desirable to 
do away with Narayan Singh. Bajaram 
Bapu had no personal motive but is a close 
friend of Baliram Singh. 

Bajaram Bapu has led evidence to show 
that he was nob in Shirasgaon Band on 
Sunday the 24th July. He admittedly had to 
give evidence in a criminal case at Ellioh- 
pur on the 25th and attended the Court 
for that purpose. The evidence given by 
him is that be left Shirasgaon Band on the 
afternoon of 24th July, spent the night at 
Amraoti, and proceeded to Ellichpur on 
the following day. There is a pacca road 
between Chandur Bazar and Amraoti and 
between Amraoti and Ellichpur; this dis- 
tance is about 60 miles. There is also a 
direct road but not a pacca road between 
Chandur Bazar and Ellichpur, a distance of 
about 20 miles. As there are motors plying 
on the pacca road the most convenient 
way is via Amraoti. The registers showing 
the passengers carried in the motor buses 
that left Chandur Bazar for Amraoti on 
24th July are not conclusive and the pas. 
senger's name shown as Bajaramji who left 
in the eighth car that day would not neces- 
sarily be Bajaram Bapu who is ordinarily 
described as such and not as Bajaramji 
Uttamrao (l D. W. 4), who also gave evi¬ 
dence in the case at Ellichpur on 25th 
July, said that he left Chandur Bazar by 
lorry at 10 A. M. and reached Ellichpur at 
1 P. M. and then met Bajaram Bapu in the 
tahsili. Daorao (3 D. W. 3), who ofiBciated 
for a short time as Assistant Superintendent 
of Land Records at Amraoti, said that 
Bajaram Bapu spent a night with him in 
Amraoti in July or August and went on to 
attend a case at Ellichpur the next day, 
but Bajaram Bapu attended two or three 
hearings in this case, so that evidence is 
not conclusive. The evidence of Shankarrao 
(3 B. W. 4) who is related to Bajaram 
Bapu, appears to us to be of very doubtful 
value. Had Bajaram Bapu really left 
Chandur Bazar on 24bh July, we think 
that he could probably have given better 
evidence than this, and we do not think 
that this evidence is sufficient to rebut the 
evidence given by Suleman. 

Apart from the evidence considered 
above, there is the confession made by the 
accused Motilal. Motilal was produced 
before Mr. Lawale, Additional District 
Magistrate, at 3.20 P. M. on 5th September. 
When the Magistrate asked him whether 
he wished to make a confession Motilal 
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said that he did not know anything about 
the case and did not wish to make a state- 
ment. He was accordingly taken away. At 
3.35 P. M. Motilal was brought back and 
he said that he wished to make a confes. 
sion. The Magistrate explained to him that 
it was bis choice to make a confession or 
not and Motilal said that he wished to 
make a confession voluntarily. He was 
accordingly given time to reflect. On the 
following day at 3.46 P. M., Motilal was 
produced and the Magistrate put the pres¬ 
cribed questions to him. In addition to this 
the Magistrate asked the following ques- 
tion: “You are not making this statement 
under police threat or fear of beating or 
other inducement” and Motilal replied: 
“No Sir, I make it voluntarily.” The Magis¬ 
trate then recorded the opinion that “the 
answers to the questions put to the accused 
show that the confession is not involuntary 
and that it will not be irrelevant.” After 
the confession had been recorded the 
Magistrate certifled that the examination 
of the accused was taken in his presence 
and hearing, that the record contained a 
full and true account of the statement, and 
that it was read over to the accused and 
admitted by him to be correct. This is 
only part of the certificate prescribed by 
sub.s. (3) of S. 164, Criminal P. C. That 
Section requires the Magistrate first to 
satisfy himself from questions put to the 
accused that the accused is making the 
confession voluntarily, and finally to certify, 
after he has recorded the confession, that 
the confession was, in bis opinion, made 
voluntarily. After the confession has been 
recorded the Magistrate is in a better posi. 
tion to say whether the confession was 
voluntary or not, for the manner in which 
it was made affords some indication whe¬ 
ther it was made voluntarily. This is the 
second case within a day or two that we 
have had before us in which Magistrates 
have failed to follow the proper procedure 
in recording confessional statements, and as 
a result very lengthy arguments have been 
addressed to us in each case on the ques. 
tion whether the confession was admissible 
in evidence or not. 

In I L R (1937) Nag 268,^ where the 
certificate required by S. 164 was not given 
and the signature of the accused was not 
taken, it was held that the confession was 
inadmissible and reliance was placed on 

1. Nehara v. Emperor, (1937) 24 A I B Nag 220 
=168 I C 962=38 Or L J 642=1 L R (1937) 
Nag 268. 
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the decision of the Privy Council in 17 
Lab 629.^ S. 533, Criminal P. C., providea 
that if any of the provisions of S. 164 or 
S. 364 have not been complied with by the 
Magistrate recording the statement the 
Court shall take evidence that the state¬ 
ment was duly made and such statement 
shall be admitted if the error has not in. 
jured the accused as to his defence on the 
merits. In I L R (1937) Nag 268^ it was 
stated that the practice of allowing defects 
in the formalities in recording confessions 
to be cured by S. 533 had received a check 
by the recent ruling of the Privy Council 
in 17 Lah 629^ where the practice had been 
emphatically condemned. In 17 Lah 629^ 
the Magistrate made rough notes of what 
he was told and then dictated a memo, 
randum from those rough notes which he 
afterwards destroyed. It was not contended 
that he had purported to act under S. 164 
of the Code, but it was argued that evi. 
dence could be given of a confession made 
to a Magistrate just as much as of a con. 
fession made to any other person. Their 
Lordships stated: 

In this case no question of the operation or scope 
of Sec. 633 arises and their Lordships desire to 
express no opinion on that matter. It is here con¬ 
ceded that the Magistrate neither acted nor pur¬ 
ported to act under B. 164 or 8. 364 and nothing 
was tendered in evidence as recorded or purporting 
to be recorded under either of those Sections. 

Their Lordships wenb on t:o hold that) 
where a power is given to do a certain 
thing in a certain way the thing must be 
done in that way or not at all and that there¬ 
fore it was not open to give evidence of the 
confession made to a Magistrate. In the 
present case however, the position is very 
different, and we think it impossible to con- 
strue S. 533 of the Code so as to render it 
inadmissible to give evidence that the state¬ 
ment was dnly recorded, i. e. that the state¬ 
ment was voluntarily made and represents 
what was said. In I L R (1937) Nag 268^ 
there was apparently no certificate at all# 
the signature of the accused was not taken, 
and the confession was described as less of 
a confession than an inquisition. In tho 
present case the Magistrate has given evi¬ 
dence to show that the confession was made 
voluntarily and that appears to ns to he 
correct. It would have been better if he 
had asked the accused why he bad ohanged- 
his mind about making a confession, but 
that point was covered by the additi onal 

2. Nazir Ahmad v. Emperor, (1936) 23 A IB P 0 

263=1936 Or C 762=163 I C 881=37 Or L ? 
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question put by the Magistrate whether 
the oonfession was being made on account 
of threats or indaoements offered by the 
police. We are therefore of opinion that 
the confession made by Motilal was made 
voluntarily and is therefore admissible. It 
has been contended by the learned Advo- 
oatS'General that the confession is admls< 
sible as evidence under S. 10, Evidence Act. 
We do not think that what was said by 
Motilal was said in reference to the com¬ 
mon intention of the conspirators. The 
object of the conspiracy had been carried 
out and the conspiracy had come to an end, 
and the confession appears to us to have no 
reference to the common intention of the 
conspirators. In support of this view, we 
may cite the decisions in 46 Cal 700,^ 55 
Bom 839* and 8 Luck 286.^ The confession 
may however be taken into consideration 
against a co.accused under S. 30, Evidence 
Act. It does not stand on the same level as 
substantive evidence but it may be used to 
supplement the substantive evidence. 

The gist of Motilal's confession is as 
follows : About years before Baliram 
Singh had discovered an intrigue between 
his daughter Kamla and Narayan Singh. 
After that Narayan Singh was unsuccess, 
fully prosecuted for a theft of Baliram 
Singh’s cotton and later was successfully 
prosecuted on a charge of pick.pocketing at 
Ellichpur in a cinema theatre and sen. 
tenoed to 9 months' imprisonment. About 
2 or 2i months before his release, Baliram 
Singh and Eajaram Bapu called Motilal 
and Tulsia Dhobi and said that Narayan 
Singh ought to he killed, as otherwise he 
would do something or other unpleasant. 
After Narayan Singh’s return to Ghandur 
Bazar Baliram Singh and Bajaram Bapu 
called Motilal and asked whether any 
arrangement had been made for killing 
Narayan Singh and who was going to be the 
accomplice. Motilal said that Tulsia and be 
would do it and that there was no need of 
any other accomplice. Five or seven days 
later Baliram Singh and Bajaram Bapu 
called Motilal and said that Dr. Waman 
Singh had told them that he had three 

8. Sital Singh v« Eioperoz, (1920) 7 A IB Cal 300 
=64 I C 63=21 Ce L J 6=46 Cal 700=30 
0 L J 266. 

4. Emperor v. G. V. Yaiehampayan, (1932) 19 
AIB Bom 66=1932 Cr 040=134101238=33 
Cr L J 76=66 Bom 839=33 Bom L B 1159. 

6. Kanwai Ben v. Emperor, (1983) 20 AIBOudh 
86=1933 Or 0 168=1411 0 192=84 Or L J 
124=8 Lack 286=9 OWN 1136. 


accomplices and that Tulsia and Motilal 
wore two more. Baliram Singh added, "ono 
accomplice of ours is Suleman of Bajna. Go 
and call him.” On Sunday Motilal went to 
Bajna and called Suleman. When they 
reached Shirasgaon Band Suleman went on 
ahead and later Motilal found him sitting 
in Baliram Singh's house having a meal. 
Baliram Singh and Bajaram Bapu, after 
making Suleman swear that ho would not 
disclose what was going to be said, asked 
him whether he was willing to murder a 
Kalal and Suleman refused. After that Sule¬ 
man went away. On the following Sunday, 
Nagpanohmi day, the Slst July, Baliram 
Singh and Bajaram Bapu, called Moti¬ 
lal and Tulsia and told Motilal to come to 
the house of Dr. Waman Singh between 
12 and 2 that afternoon. There Motilal 
found Baliram Singh, Tulsia, Bajaram Bapu, 
and Waman Singh. Later Hiralal Brahmin 
and Mnngilal arrived. It was then settled 
that they should murder Narayan Singh 
and that Baliram Singh should pay Bs. 300 
for the murder. Baliram Singh accord- 
ingly paid Rs. 25 each to Hiralal Brahmin, 
Mungilal, Tulsia and Es. 7-8-0 to Motilal; 
Rs. 25 was to be given to Chhote Khan 
also but as he was not present it was given 
to Hiralal Brahmin. That night Tulsia 
came to Motilal’s house at 12 o’clock and 
they both went to Baliram Singh’s house. 
Tulsia had brought an axe from his house 
and then the two went to Dr. Waman 
Singh's house where they found Dr, Waman 
Singh, Narayan Singh, Hiralal Brahmin, 
and Mungilal playing cards. The play was 
stopped and Hiralal Brahmin, Mungilal 
and Narayan Singh left. Hiralal Brahmin 
later returned there and told them that 
Narayan Singh had been told that they 
were going that night to discover buried 
treasure. At 3 or 4 in the night Hiralal 
Brahmin . came to Dr. Waman Singh’s 
house and called them. Narayan Singh wag 
there and he and Hiralal Brahmin went 
ahead, followed by Chhote Khan, Tulsia, 
Mungilal and Motilal. At a place beside the 
road they started to dig for buried treasure 
and while Narayan Singh was bending 
down Hiralal Brahmin struck him on the 
head with the satur. Motilal struck him a 
second blow and Hiralal struck him a third 
blow with the satur. They then lifted him 
up and threw him on the left side of the 
road and returned to Dr. Waman Singh’s 
house and afterwards to Baliram Singh’s 
house. Baliram Singh took charge of the 
axe, karta, and the satur. 
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Tulsia also made a confession and was 
made an approver, but when he came to 
give evidence in Court be went back on his 
confession altogether and said he knew 
nothing about the case. That confession 
Iwas used to contradict him, for he was 
itreated as a hostile witness, but it is not 
substantive evidence and cannot be used to 
contradict Motilal’s confession. The two 
confessions differ very considerably on im- 
portant points, and there is some reason to 
believe that Tulsia’s confession was proba- 
bly untrue on several points. Motilal’s con. 
fession corroborates the evidence given by 
the prosecution which has been summed up 
above except as regards the satur found at 
Hiralal Brahmin’s house. It was the state¬ 
ment made by Suleman to the police that 
led to the questioning of Motilal, who a 
week later made his confession. We agree 
with the learned Sessions Judge that it is 
in outline a substantially true account of 
what happened and sufficiently connects the 
murder of Narayan Singh with the conspi¬ 
racy of the 24th July described by Suleman. 

Baliram Singh has led evidence to show 
that he was not in Shirasgaon Band on the 
night of 31st July. The evidence is that ha 
went to Ellichpur to see his nephew who 
had returned to Ellichpur after an opera¬ 
tion in Nagpur, reached there at 7 P. M. 
and spent the night there. A letter written 
by his brother Kanhaiya Singh Baghuban- 
shi (l D. W^ 16), a pleader of Ellichpur, 
from Nagpur on 30th July has been pro. 
duced (Ex. D. 6), showing that the opera, 
tion on his son had been performed, that 
they were returning to Ellichpur by mail 
on the following day, and that there was 
absolutely no reason for him to come. Bali¬ 
ram Singh says that he left for Ellichpur 
in a bullock cart driven by Vithal Singh 
(l D. W. 15). They are said to have left 
Chandur Bazar at 3.30 or 4. P. M. and 
reached Ellichpur at 7.30 P. M. It seems to 
us somewhat unlikely that Baliram Singh 
would have gone to Ellichpur after receiv¬ 
ing this letter and most unlikely that he 
would have gone by the direct road when 
he could have gone there more conveniently 
by motor via Amraoti. Like the Sessions 
Judge we are not at all impressed by this 
evidence and we consider that the story is 
an afterthought. There was no suggestion 
in the committing Magistrate's Court that 
Baliram Singh was absent from Shirasgaon 
Band on the night of the 31st July. 

As against Baliram Singh, Rajaram Bapu, 
Hiralal Brahmin, and Motilal we consider 


that the charges have been proved. Moti. 
lal’s confession was subsequently with, 
drawn, hut we think that it may safely be 
accepted and that Motilal should be con- 
victed on this confession, corroborated as it 
is by the evidence of Suleman. As against 
the other accused there is hardly any evi¬ 
dence at all. Biood-stains were found on 
two garments seized from Ghhote Khan; 
he was away from the village for a few 
days after the murder contrary to his usual 
practice; and there is evidence that he as- 
sociates with some of the other accused. 
There was also a message sent by Hiralal 
to Waman Singh asking him to pay Ghhote- 
khan's mother and to try to persuade 
Ghhote Khan not to implicate Hiralal; but 
it is doubtful whether this message behind 
his back can be taken into consideration 
against Ghhote Khan. This evidence may 
raise a suspicion that Ghhote Khan had 
something to do with the murder but it 
makes out no sort of a case against him; 
the confession made by Motilal is not sub- 
stantive evidence but can only be taken 
into consideration where some sort of a 
case has already been made out. Against 
Waman Singh the case is even weaker. If 
the learned Sessions Judge had attempted 
to analyze the evidence against each accus¬ 
ed he would have realized that there was 
no case against Waman Singh, Ghhote 
Khan and Mungilal, just as there was no 
case against Parashram Singh and Hiralal 
Kalal. 

The convictions of Baliram Singh, Baja- 
ram Bapu, Hiralal Brahmin and Motilal 
are therefore upheld. There are no extenu¬ 
ating circumstances and the death sentences 
passed on Hiralal Brahmin and Motilal 
must therefore be maintained. We do not 
understand why the learned Sessions Judge 
thought that Baliram Singh who organized 
the murder should be treated more lenient¬ 
ly than the men whom he hired to carry 
it out, but as there has been no application 
for enhancement of the sentence passed on 
Baliram Singh, we do not propose to en¬ 
hance it now. The appeals of Waman 
Singh, Mungilal, and Ghhote Khan are 
allowed and we direct that they be set at 
liberty. The appeals of Baliram Singh, 
Bajaram Bapu, Hiralal Brahmin, and 
Motilal are dismissed. 

d.s./r.k. Order accordingly* 



1939 Jakiuddin v. Yithoba (Gruer JJ Nagpur 301 


A. I. R. 1939 Nagpur 301 

Gruee J, 

Jahiuddin Badruddin and others — 

Plaintiffs — Applicants. 

V. 

Vithoba Jagannath Gadali and another 
— Defendants — Opposite Party. 
Civil Revn. No. 369 of 1938, Decided on 
11th July 1939. 

(a) Partnership Contract of partnership 
may be implied. 

The oontraot of partnership may be implied and 
need not be expressed. [P SOI G 2] 

(b) Partnership — Guardian can enter into 
contract of partnership on behalf of minor. 

Though the minors are themselves incapable of 
contracting there is nothing to prevent their guar¬ 
dian from contracting on their behalf. [P 301 0 2] 

(c) Partnership Act (1932), S. 69—Suit dis¬ 
posed of before registration—Proceedings can¬ 
not be validated and decree cannot be passed 
by Appellate Court even if registration takes 
place during appeal. 

If registration has been done during the pen- 
decoy of the suit it may be legally proceeded from 
that date unless there is a bar of limitation. But 
where a suit has been disposed of before registra¬ 
tion was carried out, the proceedings cannot be 
validated and the Appellate Court cannot look into 
the merits and pass a decree even if registration is 
effected during appeal: Case law ref. [P 302 C I] 

D. N. Ohowdhury — for Applicants. 

J. Sen — for Opposite Party. 

Order. —It is unfortunate that this case 
was tried out on the merits before a finding 
on the issue about its maintainability was 
given. It would have been better had that 
issue been tried first. The findings on the 
merits are in favour of the plaintitls-appli- 
oants, but the suit has been dismissed be. 
cause the plaintiff's firm has not been 
registered under S. 69, Partnership Act. 
Plaintiffs are the sons of Badruddin, who 
died some years ago, and since then they 
are admittedly carrying on their father's 
basiness. Plaintiff 1 is now major and the 
others are minors represented through 
their mother as next friend. It is now sub. 
mitted that S. 69 of the Act was inappli- 
cable. The plaintiffs, it is said, got the 
basiness of their father by inheritance and 
should have been treated as co.owners and 
not as partners: partnership implies a con- 
tract and there was no such contract; in 
any case a certificate of registration has 
now been obtained and presented to this 
Court, which is asked to hold that the case is 
now validated, and to pass a decree in favour 
of the plaintiffs. Plaintiffs rely on 49 Cal 
660^ in whic h a minor was absolved from 

1. B&nyasiOharan v.Ezlsbnadban Banerji, (1929) 
9 A 1 R PO 287^67 1 0 124=491 A 108=49 
Oal 660 (P 0). 


liability in a new business. That family 
was a Hindu one, so special considerations 
applied ns will be seen from S. 6, Partuor- 
abip Act, which says that the members of 
a Hindu undivided family carrying on a 
family business ns such are nob partners in 
such business. Here the parties are Maho- 
medans. They themselves in their reply, 
dated 5th March 1937, stated that they 
had become partners of the family business 
by reason of their being heirs to Badruddin 
and not by any contract among them. They 
did not say they were co.owners merely. 
The contract of partnership may be implied 
and need not be expressed. 

It is to be nobed that even during the 
lifetime of the father the firm was styled 
“Badruddin Mulla Shamsuddin and Sons." 
By nob having the firm registered the 
plaintiffs are precluded under S. 68, Part¬ 
nership Act, from denying that a firm exists. 
Under S. 58 they had to give details about 
the partners. A copy of their application is 
nob forthcoming, but it cannot be doubted 
that all the present plaintiffs were regis¬ 
tered as partners. They were in the same 
position when they carried on the business 
at their father's death. The minors are 
themselves incapable of contracting but 
there is nothing to prevent their guardian 
from contracting on their behalf. In this 
case a contract is implied. The institution 
of the suit was therefore invalid. Is it now 
validated because registration has since 
been effected ? Learned counsel relies on 
AIR 1937 Mad 767^ in which a suit pre- 
viously filed was allowed to go on after 
registration. The Judge in that case was 
careful to remark that the subsequent act 
of registration does not validate the plaint 
from the date of its being filed. In 41 OWN 
534® a suit was dismissed although regis- 
tration had previously taken place while 
the suit was pending. It was held that it 
should not have been dismissed but ought 
to have been deemed to have been insti¬ 
tuted on the date when the firm was regis¬ 
tered. In ILR (1937) Nag 430^ it is pointed 
out that a second suit will lie if the pre. 
vious suit was dismissed under 8. 69 (2), 
provided that there was no determination 
of the subject-matter of the suit. That case 
is not helpful to the contention now put 
forward that a decree can be passed in 

2. Varadarajulu v. Bajamanika. (1937) 24 A I R 
Mad 767 = 176 I 0 916=(1937) 2 M L J 273. 

8. Badba Charan v. Matilal, (1937) ilGWN 534. 

4, Bonalal Hansraj v. Badashiv, (1937) 24 A I B 
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plaintiff’s favour in the present suit. About 
the possibility of bringing in fresh suit, I 
make no pronouncement. In A I B 1938 
Mad 185^ it was held that S. 69 must be 
strictly construed and a suit instituted con¬ 
trary to its provisions is bad and cannot be 
subsequently validated by compliance with 
those provisions. To the same effect is the 
judgment in AIR 1939 Pat 239® and A IE 
1938 Lah 767.^ 

The effect of all these authorities then is 
that as the present suit was disposed of 
before registration was carried out, these 
proceedings cannot be validated and this 
Court cannot look into the merits and pass 
a decree as requested by the applicants. If 
registration had been done during the pen¬ 
dency of the suit it might no doubt have 
legally proceeded from that date unless 
jthere was a bar of limitation. The applica¬ 
tion fails and is dismissed with costs. 
Counsel’s fee Rs. 20. 

d.s./b.k. Application dismissed. 

5. IbrahiiD Sahib & Brother v. Gurulinga Aiyer, 
(1938) 25 AIR Mad 185=175 I C 811=(1937) 
2 ML J 717. 

6. Firm Laduram v. Jamuna Prasad, (1939) 26 
AIR Pat 239=182 I 0 796=18 Pat 114=20 
P L T 33. 

7. Chhagan Lai v. Firm Mangal Sain Raj Natain, 

(1938) 25 AIR Lah 767=17910 863=40 PLR 
667. 
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Stone C. J. and Vivian Bose J. 
Zalliram Battoolal —Appellant. 

V. 

Mangalsingh Nandlal Singh 

— Respondent. 
Second Appeal No. 387 of 1936, Decided 
on 12bh April 1939, from appellate decree of 
Addl. Dist. Judge, Damoh. D/. 29-2.1936. 

J-. P. Land Revenue Acl (2 of 1917), S. 157 
(3)—Sadar lambardar paying land revenue due 
in respect of mortgagor's land has only priority 
over mortgagee to extent of land revenue —- 
Sale by him does not free land from incum¬ 
brance. 

Where the sadar lambardar has paid land reve¬ 
nue due in respect of mortgagor’s land he has 
priority over the mortgagee standing in Govern¬ 
ment’s shoes to the extent of the land revenue, 
due in respect of the mortgagor’s land paid by 
him. He can accordingly sell the land giving to 
the purchaser a like priority unless the mortgagee 
redeems this charge by payment. But the sale is 
not free from incumbrance: Case law reviewed. 

[P 305 0 1] 

R. S. Dabir and R. G. Pande_ 

AJ 3 U -1 • ^ -r. Appellant. 

M. Adhikari — for Respondent. 

^ Judgment. This second appeal raises an 

interesting point of law under the Land Re. 


A. I.R 

venue Act. The appellant is the mortgagee 
of a part of the village Nimarmonda which 
is divided up into a number of pattis. The 
sadar lambardar of the village was called up. 
on to pay land revenue in respect of the 
village including the patti belonging to the 
mortgagor. At all material times the mort. 
gagor had ceased to be interested in the 
land because he had been sued by his 
mortgagee and a preliminary and later a 
final decree had been passed against him. 
In that state of affaire the sadar lambardar 
paid the land revenue due in respect of the 
mortgagor’s patti. Next the sadar lambar. 
dar sold the mortgagor’s patti under the 
powers conferred upon him by S. 167, 
Land Revenue Act. Section 157 provides 
inter alia as follows : 

(1) Any sadar lambardar.who has paid 

any land revenue due by any proprietor .... may 
within six months from thedateof such payment, 
apply in writing to the Deputy Commissioner to 
recover the amount on his behalf ....... 

(3) The Deputy Commissioner.may .... 

proceed to recover, as if it were an arrear of land 
revenue, such amount, with costs and interest, 
from the person held by him to be liable for the 
same. 

Thus it will bd seen that a sadar lambar. 
dar can ask the Deputy Commissioner to 
proceed to recover the amount that he had 
paid on behalf of the patti in a particular 
mode. Where land revenue is unpaid to 
Government, Government may sell the 
defaulter’s land in order to recover the 
land revenue due. If it do so sell the land, 
(there are many other ways indicated in 
S. 128 of realizing land revenue); the pur. 
chaser acquires that land free from inoum. 
brances as a consequence of the provisions 
of S. 138 (l). Before we come to that Sec¬ 
tion we observe that under S. 122 the land 
revenue is made a first charge. The provi¬ 
sion is as follows: 

122 (1). The land reveuue assessed on an estate 
mahal or land, and any sum payable under a sub- 
settlement shall, notwithstanding any partition, 
be a first charge on the estate, mahal or land to 
which it relates, and on the rents or profits 
thereof. 

Returning now to S. 138 it is provided that 
unless the Deputy Commissioner in ordering the 
sale otherwise directs the purchaser of any estate, 
mahal, share or land sold for arrears of land reve* 
nue due in respeot thereof, shall acquire it free of 
all incumbrances imposed on It, and all grants 
and contracts made in respeot of it, by any person 
other than the purchaser. 

We now turn to S. 128 which details tha 
various modes in which the arrears pay¬ 
able to Government may be recovered* 
The ones that have bean referred to in the 
arguments are : 
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4t) b 7 aelUag auoh estate, mahal or land, or tho 
ehata or land of any oo*8harar who has not paid 
toe portion of the land revenue whioh as between 
him and the other oo«sharera, la payable by him 

and 

(g) by attaching and selling Immovable property 
belonging to the defaulter other than the land In 
tespeot of which the arcear has accrued. 

It will thus be seen that GoTornmeat 
may sell the land for arrears of land revenue 
and if the arrears of land revenue are due in 
respeot of the land that is sold, that land is 
Bold free from incumbrances unless the 
Deputy Commissioner otherwise directs, 
^he Act also provides that if the sadar lam. 
bardar pays the land revenue due in respeot 
of land belonging to a co.sharer, he may, 
through the Deputy Commissioner recover 
the sum that he has paid on behalf of the 
cosharer as if it were an arrear of land 
Tevenue. The question is: Does that relate 
to a mode or does it also relate to inoi. 
dents ? In other words: Does S. 157 (3) 
merely describe the machinery whereby 
the sadar lambardar can recover the 
amount of revenue that he has paid on be. 
half of another or does it also provide that 
if that machinery is put into operation and 
the sale of land takes place, the land sold 
(the land of the mortgagor in this case), 
that is to say, the land in respect of which 
the land revenue was paid, is sold free 
irom incumbrances ? The effect of provi- 
Bions of this kind in other Acts has been 
considered in a number of cases. In 30 N 
L R 240' the question turned on the word, 
ing of 8.225 (d), Land Revenue Act, which 
provides that 

any sum ordered by a liquidator appointed under 
eub'B. (1) of S. 42, Oo.operative Sooities Act, 1912, 
to be recovered aa a contribution to the assets of a 
society or as the cost of liquidation .... may be 
Tdoovered under this Act in the same manner as 
an arrear of land revenue. 

It was held that this provision related 
-to the mode in whioh the amount dne 
^ould be recovered. The sale was not free 
irom incumbrance. This kind of case is 
distinguishable from the present one be. 
cause it may well be said that the expres- 
■Bion “in the same manner” is not the same 
«8 the words “as if,” the former phrase 
trelating more clearly to the mode in which 
the money may be recovered. It was indi. 
•cated in 25 Mad 572* at p. 675 however 
dihat such difference in phrase is not im. 
Cortant. In 7 Mad 434* the question arose 

1. Yedha Society, Kimar v. Pragdas, (1984) 21 
AIB Nag 201=^1481 0 714 =: 80 N L B 240. 

S. Ohlnnasami Mndall v« Tirumalai Pillai, 
. . (1902) 25 Mad 572. 

41. i^mcliandra v. Fitohaikanni,(1684)7Mad484. 


under the Abkari Act and it was held that 
where land is sold under the provisions of 
8 .10, Madras Abkari Act, 1864, for arrears 
due by an abkari renter, the purchaser at 
the sale does not take the land free from 
incumbrances as in the case of a sale (or 
arrears of land revenue under the provi¬ 
sions of the Revenue Recovery Act. Their 
Lordships observe at page 435, after having 
considered the provisions of the Revenue 
Recovery Act, as follows : 

Taking those Sections together, the intention is 
clear that the purchase is free of prior encum¬ 
brances only when the arrear is of public revenue 
of which tho land is the first security by statutory 
declaration. By Sec. 10, Abkari Act, it is enacted 
that Collectors may proceed against abkari renters 
or other persons licensed under that Act for the 
recovery of arrears due by them in like manner as 
for the recovery of arrears of land revenue. . . The 
expression 'In like manner as for tho recovery of 
arrears of land revenue’ indicates only that tho 
same procedure is to be followed. . . . Arrear of 
abkari revenue is not due upon any specific land 
owned by the abkari renter. . . . 

It was accordingly held that the land 
when sold would not be free from iocum. 
brances: 25 Mad 672* was a case under the 
Land Improvement Loans Act, S. 7 (l) (a). 
As will be seen below there has been made a 
distinction between cases under 8. 7 (l) (a) 
and 8. 7 (l)(c). It is desirable to set out 

these two clauses. They are as follows : 

7. (1) Subject to such rules as may be made 
under S. 10, all loans granted under this Act, all 
interest (if any) chargeable thereon and costs (if 
any) incurred in making the same, shall, when 
they become due, be recoverable by the Collector 
in all or any of the following modes, namely : 

(a) from the borrower — as if they were arrears 
of land'tevenue due by him; 

(o) out of the land for the benefit of which the 
loan has been granted — aa if they were arrears of 
land revenue due in respect of that land . . . 

It will be seen that there is a broad dis. 
tinction between (a) and (c) though both 
give power to recover (as if they were 
arrears of land revenue). But (a) is as if 
they were arrears of land.revenue due by 
him,” and (c) is “as if they were arrears of 
land.revenue due in respect of that land.” 
In 25 Mad 572* it was held that when 
the land was sold under the provisions of 
cl. 1 (a) it was sold subject to incumbrances. 
In 41 Mad 491* on the other hand, it was 
held that when the land was sold under 
the provisions of 8. 7, cl. 1 (c), it was sold 
free from incumbrances. Ayling J, observes 
at page 693 : 

A comparison of the various clauses (a), (b), (c) 
and (d) ehows that the framers of the Land Im- 

4. Bankaran Nambadiripad v. Bamaswami Ayyar, 
(1919) 6 A I B Mad 590=47 I 0 801=41 Mad 
691=34 M L J 446. 
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provement Loans Act considered that there was 
some substantial difference between a sale ior 
arrears of land revenue of the land on which the 
arrears accrued and a sale for the same purpose of 
other lands whether belonging to the defaulter or 
some one else. 


41 Mad 691^ was followed in 26 N L R 340,® 
which was another case under the Land 
Improvement Loans Act, S. 7 (l) (c). In 
26 Mad 230® the sale was under the powers 
conferred by the Income-tax Act 2 of 1886. 
By S. 30 of that Act the Collector is em. 
powered, in default of payment of the tax, 
to recover the amount as if it were an 
arrear of land revenue. In that case the 
Collector proceeded to recover the amount 
as if it were an arrear of land revenue. It 
was held that S. 80, Income-tax Act, had 
not the effect of converting income-tax into 
an arrear of land revenue due in respect of 
the land which may be brought to sale for 
realization of the income-tax but that its 
effect was to extend the procedure pres¬ 
cribed by (Madras) Act 2 of 1864 and 
(India) Act 1 of 1890, to the recovery of 
arrears of income-tax. In other words, the 
land was sold subject to incumbrances. In 
28 Mad 420^ the case was one of sale for 
arrears of abkari revenue. The words were 
as if they were arrears of land revenue’' 
and it was held that they had the same 
meaning as the words “in like manner as 
for the recovery of arrears of land revenue” 
and accordingly only the mode and not the 
incidents was applied and the sale was 
subject to incumbrance. In 5 Bang 458® 
the Madras oases were reviewed. That case 
arose under the City of Rangoon Municipal 
Act where the relevant provision uses the 
words “as if they were arrears of land 
revenue.” It was decided that the Question 
whether the sale had the same conseQuence 
as a sale for arrears of land revenue due in 
respect of the land sold depended on the 
nature of the tax for which the sale was 
effected. At page 464 the learned Judge 
relying on 41 Mad 691* observes as follows: 


This ruling shows that the words ‘as if they 
were arrears of land revenue* do not by itself (slo) 
show that the intention of the Legislature was 
merely to regulate the procedure to be followed in 
such cases and that whether it was intended to 
attract also the provision relating to the substan- 
tive right of a purchaser depends upon a considera* 


6. Secretary of State v, Harinath, (1980) 17 AI 
Nag 195=122 I C 376=26 N L R 340. 

6. Kadir Mohideen Marakkayar v. Muthukrlshi 

Ayyar, (1903) 26 Mad 230=12 M L J 368. 

7. Ibrahim Khan v. Rang'^wami Naioken.(190 
26 Mad 420. 

8. Chettiyar Firm v. Subramanlam, (1927) ' 
AIR Rang ?89=105 10 268=6 Rang 468.” 


tion of the wording of the Act and the nature of 
the tax. This is made clear in the judgment of 
Seshagiri Aiyar 3. at p. 698 where, after referring 
to the passage in 7 Mad 734,^ I have already cited, 
the learned Judge says that to his mind that pas¬ 
sage is the key-note to the construotion of similar 
provisions in other Acts, i. e. that the fact whe¬ 
ther the tax is payable out of any particular or 
specified land must have a material bearing on the 
construction of the words. 

It was held that the sale was free from 
incumbrances. The same oonclusion was 
arrived at in 7 Bang 113® which was also 
a case under the same Act. It will be seen 
that in all the above cases one is con. 
cerned with sales by Government or some 
public body to recover taxes or publi^ 
loans. They are cases of abkari tax (excise 
revenue), or income-tax, or municipal tax 
or a public loan. The present case is a oas^ 
of recovery of a private debt by a private 
person, the sadar lambardar. Under the 
scheme of the Central Provinces Lan^ 
Revenue Act the Government looks pri¬ 
marily to the sadar lambardar for the pay¬ 
ment of land revenue due in respect of the 
area for which the sadar lambardar is res¬ 
ponsible (usually a village). If the sadar 
lambardar fails to get in and pay over such 
revenue, he is liable to have his land sold* 
But on such a sale the laud is sold subject 
to incumbrances because, as will be seen 
from the above quotation from S. 138, it is 
only when land is sold for arrears of land 
revenue “due in respect thereof" that it is 
sold free from incumbrances. 

The sadar lambardar having been made 
liable he is given a right over against the 
cosharer whose revenue is in arrear. To 
recoup himself, he may sell the cosharer's 
land, through the appropriate officer, or he 
may take any of the other steps available 
as if what was owed to him were land 
revenue owed to Government. We are of 
the opinion that, having paid Governmentt 
the first charge given by the statute to 
Government passes to him. We see no rea¬ 
son however to sweep away the mortgagee’s 
rights in order to enable another private 
person, the sadar lambardar, to recoup 
himself. We conceive that were this so it 
would open wide the gates to fraud of a 
type that could hardly bo proved. Sec. 138 
contains provisions which in certain cir¬ 
cumstances compel mortgagees to pay land 
revenue at the risk of losing their security 
if they do not. But the person who pays is 
the sadar lambardar. We take the case, of 
frequent occurrence, of due payment by the 

9. Abdui Rauf v. Ohettlyar Firm, (1929) 16 AIR 
Rang 176=117 I 0 676=7 Rang 118. 
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sadar lambardar. There is no delay. In 
sneh a ease the mortgagee cannot possibly 
know that although the land revenue has 
been duly paid without any delay there is, 
in point of fact, a default on the part of 
his mortgagor because the mortgagor has 
not put the sadar lambardar in funds as 
regards the share of land revenue due in 
respect of the mortgagor’s holding. Yet, 
were we to hold that the sadar lambardar 
can recoup himself as if he were Govern¬ 
ment selling the mortgagor's land in res¬ 
pect of an arrear of land revenue due in 
rrapeot of that land, the mortgagee would 
find his security gone without any chance 
being given to him to pay. This is not, in 
our opinion, the intention of the Act. We 
are of the opinion that the sadar lambar¬ 
dar has priority over the mortgagee stand- 
ling in Government’s shoes to the extent of 
the land revenue, due in respect of the 
Mortgagor’s land, paid by him. He can ac¬ 
cordingly sell the land giving to the pur¬ 
chaser a like priority unless the mortgagee 
redeems this charge by payment. 

This case is a perfect example of the 
mischief that would arise if it were held 
that in such circumstances the sale was 
free from incumbrances. The plaintiff ob¬ 
tained a foreclosure decree on the basis of 
his mortgage of two annas share of mouza 
(village) Nimarmonda, When, the prelimi- 
nary decree having been made final, the 
deoree.holder came to take possession, the 
defendant took objection in execution on 
the ground that he (the defendant) had 
purchased the share when it was sold for 
arrears of land revenue. That sale was not 
at the instance of Government, for Govern¬ 
ment had bean paid, but at the instance of 
the defendant who was sadar lambardar 
of mouza Nimarmonda. The defendant ap¬ 
plied to the Tahsildar to sell the land. The 
land was put up for sale and bought by the 
defendant for Es. 90. The value of the mort¬ 


gage decree was something over Rs. 700 
This was wiped away if the decisions of the 
lower Courts are sound and wiped away be. 
wuse a private person, the sadar lambardai 
w given the same powers to recover the 
money he has paid as if the debt due to him 
from the revenue defaulter were due tc 
‘nment as an arrear of land revenue. 

g addition to the Bs. 90 the sadai 
krdar incurred costs amounting tc 
) in the objection matter. The plain. 

not paid anything into Court 
h in the alternative he prayed only 
OonditioElal order for possession the 


condition being that he paid the defendant 
Es. 90. In our opinion the true position is 
that until the defendant is paid what is 
due to him, i. e. until his charge has been 
cleared,^ he is entitled to resist. This affects 
the position so far as costs are concerned. 
The appeal will be allowed. There will be 
an order for possession conditional upon 
the plaintiff paying to the defendant Es. 90 
together with Es. 50 together with the 
costs of these proceedings. The plaintiff 
would have been entitled to possession and 
to the costs of these proceedings had he 
tendered to the defendant the Es. 90 bub 
that he did not do at the time of the objee- 
tion application which was accordingly 
properly allowed. As the defendant was in 
the right in resisting he is entitled to re. 
ceive the Ra. 50 as well as the Es. 90 be- 
fore he can be compelled to deliver up 
possession. 

D.S./r,k. Appeal allowed. 
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Seth Mishrilal Seth Lahhmichand 
Oswal — Plaintiff — Appellant. 

V. 

Barik Tursi Kirar and others — 
Defendants 1 to 4: — Respondents. 

Second Appeal No. 215 of 1937, Decided 
on 20bh March 1939, from appellate decree 
of Second Addl. Dist. Judge, Hoshangabad, 
D/. 12th November 1936. 

(«) Civil P. C. (1908), O. 21, R. 63—Pro¬ 
perty attached declared to be subject to mort¬ 
gage — Fact that property is subsequently 
released from attachment does not relieve 
decree-holder of bis duty to bring suit within 
one year. 

The order in objection proceedings that property 
attached is subject to mortgage of tbe objector is 
oonclusive as against tbe decree-bolder unless be 
brings a suit which would terminate in his favour, 
within tbe period of one year. Tbe fact that the 
property is released from attachment afterwards in 
no way annuls tbe duty that lies on him if be 
wishesto bring tbe property to sale unencumbered. 

[P 307 0 2 ; P 308 C 1] 

(b) Civil P. C. (1908), O. 21, Rr. 62 and 66 
—Wfaat is sold as result of order under R. 62 is 
equity of redemption—Distinction between cases 
where property is sold subject to mortgage and 
cases where notice of alleged mortgage is given 
in sale proclamation. 

The phrase "subject to such mortgage’* must 
mean that what is sold is the equity of redemption 
and a distinction is made between an express order 
directing the property to be sold subject to a mort¬ 
gage and oases where notice of an alleged mortgage 
Is given in tbe sale proclamation. In the former 
case a prospective purchaser is told exactly what 
he is buying: In the latter be takes a chance that 
the mortgage which is alleged to exist may prove 
unenforceable either from inherent defects or possi- 
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bly because ib may have been satisfied by the time 
of the sale, and the price which the property 
would fetch would vary considerably according 
■whether the property is definitely stated to be sold 
subject to an ascertained encumbrance or merely 
subject to the risk of encumbrances existing : 28 
All 418 : A I R 2920 Cal 354 and AIR 1935 
Ondh 23, Rel. on. [P 308 C 2] 

(c) Civil P. C. (1908), O. 21. R. 62 — Pro¬ 
perty attached in execution of simple money 
decree—Mortgagee objecting that property is 
subject to his mortgage—Judgment-debtor sup¬ 
porting bis objection—Property sold subject to 
mortgage — Auction purchaser having know¬ 
ledge that mortgage was bctitious keeping 
silence cannot challenge validity of mortgage in 
mortgagee's suit. 

In execution of a simple money decree property 
was attached. A mortgagee objected to the attach¬ 
ment on the ground that the property was subject 
to his mortgage. The judgment-debtor supported 
this objection and the property was sold subject to 
the mortgage. The auction-purchaser knowing 
that the mortgage was fictitious kept silence in the 
hope of purchasing the property cheaper : 

Held that the auction-purchaser could not 
challenge the validity of the mortgage in a suit 
brought by the mortgagee. No equitable consi¬ 
deration could be brought into play in favour of 
such purchaser. [P 309 0 1,2] 

V. V. Kelkar — for Appellant, 

B. S. Dabir — for Respondent 4. 

Judgment.— The plaintiff, appellant 
Mishrilal brought a suit for foreclosure on 
the basis of a mortgage of which he was 
the transferee. The transfer was made by 
the mortgagee Tukaram, son of Tanu in the 
year 1934, and the mortgage was executed 
in bis favour by Barik and his son Tuka¬ 
ram in 1929. In order to avoid confusion, 
Tukaram, son of Barik, whose interests 
were identical with those of bis father, will 
nob be referred to again. Defendant 4 was 
XJmrao who was impleaded as an auction- 
purchaser of part of the mortgaged property 
at an auction sale in execution proceedings 
as the result of a simple money decree 
which bad been obtained by one Bhabi- 
ohand against Barik. In those execution 
proceedings the property was ordered to be 
sold subject to Tukaram’s mortgage ; the 
actual sale took place in 1933. Barik and 
Tukaram did not resist the plaintiff’s claim, 
but the auction-purchaser Umrao con. 
tended that the mortgage in question was 
bogus, fraudulent and without considera. 
tion and made with the intention to defeat 
the claims of Bhabiohand, Barik’s creditor, 
and that all these persons had entered into 
a conspiracy in order to defeat Bhabichand’s 
claim against Barik. 

The principal questions at the trial were 
whether the mortgage and the subsequent 
assignment of it to the plaintiff were bogus 
and fraudulent and whether the auction- 


purchaser had any right at all (the plaintiff 
denied that he had such a right) to ohal. 
lenge the mortgage inasmuch as he had in 
execution proceedings purchased the land 
subject to the mortgage existing and whe¬ 
ther the decision that there was a mortgage 
was conclusive against him. Both the Courts 
below have agreed that the mortgage and 
the assignment were hotitious and they also 
concur, although for somewhat different 
reasons, in finding that the auction-purcha¬ 
ser was entitled to challenge the validity 
of the mortgage. The trial Court dismissed 
the plaintiff’s suit entirely, holding that no 
suit can be based upon a deed of mortgage 
which is not genuine and which is fictitious 
and wholly without consideration. The lower 
Appellate Court however modified this 
decision by decreeing the plaintiff's claim 
as against Barik and Tukaram, holding 
that the transaction was not void but only 
voidable and that, since Barik and Tuka- 
ram bad admitted the mortgage, there was 
no reason why a decree should not be 
passed against them. The plaintiff’s claim 
however was rejected so far as that portion 
of the mortgaged property which had passed 
to the auction.purchaser Umrao in Bhabi- 
chand's execution proceedings, was con¬ 
cerned, and a date for redemption by them 
was fixed. In this second appeal by the 
plaintiff no appearance has been entered 
on behalf of Barik and Tukaram, and the 
only contesting respondent is Umrao. 1 
would also note that there has been no 
cross-appeal against the lower Appellate 
Court’s deoision by Barik and Tukaram. 
For the proposition that the auction-pur¬ 
chaser Umrao was entitled to challenge the 
validity of the mortgage in a suit brought 
by the mortgagee or bis representative, the 
auotion-purchaser not being the decree- 
holder himself, reliance was placed by the 
trial Court on 1 N L R 150.* This view 
was not accepted by the lower Appellate 
Court in the following words : 

It is held by the learned Subordinate Judgo that 
respondent 4 is entitled to challenge the validity 
of the mortgage on the ground that he is a stranger 
and not a decree-holder himself. This view seentf 
incorrect and 1 believe the case in 1 N Ij B 150,^ 
relied upon by the lower Court does not lay down 
that proposition. 

The learned counsel for the appellant 
states that be is in agreement with that 
view and that proposition is not challengod 
by the learned counsel for the respondent. 
The trial Court, considering that it was 
bound to follow what it considered to be 

1. Mt. Dhoka V. R.B. BeharUal, (190B) 1 NIiB 160. 
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tha ruling in 1 N L R 160,^ felt itself 


unable to follow the oontentions which had 
been advanced on behalf of the plaintiff, 
flupported by 28 All 418* and 47 Gal 446,* 
that a purchaser who is not the decree, 
holder is conclusively bound by an order 
tinder 0. 21, R. 62, as the result of which 
the auction.purchaser is bound by an entry 
in the sale proclamation declaring that the 
eale Is definitely subject to a mortgage, as 
opposed to an auction.purohaser’s right 
subsequently to challenge an entry in a 
sale proclamation under O, 21, R. 66, 
which is merely a statement that an en. 
oumbranoe may exist the correctness of 
which has not been determined by the exe. 
outing Gonrt. The trial Gourt found some 
support for its view that the proposition 
lust stated was incorrect in the observe, 
tions made in 52 All 1032^ at p. 1035 
where 28 All 418* was distinguished. 

The lower Appellate Court however ac. 
oepted the proposition of law that there 
was a clear distinction between an order 
passed under R. 62 of 0. 21 and a mere 
notification of an encumbrance in a sale 
proclamation under R. 66 of 0. 21, and 
that when the Gourt had held an inquiry 
and found that a mortgage subsisted and 
the property was put up to sale subject to 
a mortgage, the auction.purchaser could 
not challenge the validity of the mortgage, 
whether he was a stranger or the decree, 
holder himself. The lower Appellate Court 
referred to the ruling in A I R 1935 Oudh 
23,® whore the judgment in 28 All 418* 
was quoted with approval and that in 52 
All 1032* was distinguished. Nevertheless, 
although holding that the auction, purchaser 
would ordinarily be bound by a specific 
declaration in a sale proclamation that the 
property was to be sold subject bo the 
mortgage, the Court considered that there 
were oases in which an auction.purchaser 
would be entitled to challenge the validity 
of the mortgage subject to which he had 
imrohased the property; and its justifica- 
ition for holding so in the present case was 
filiated to be that there was nothing to 
show that in the objection proceedings the 
lUdgment.debto r Barik was a party, and 

Shib Kanwar Singh v. Sheo Prasad Singh, 
(1906) as All 418=3 AL J 200=1906 A W N 68. 
ovKalldas Ohandhuri t, PrasaDtia Kumar Daa, 
(1920) 7 A I B Oal 864=66 1 C 189=47 Cal 
446=80 0 L J 406=24 OWN 269. 

4. Kesho Bam y. Ohnnni, (1^31) 18 A IB All 189 
ss=181 I 0 674=62 All 1082=1931 A L J 1. 
'^1 Gallu y. Lekha Bingh, (1936) 22 A IB Oudh 
38=168 10 67=10 Lack 848=11 OWN 1475. 


that he did not become a party by the 
mere fact that he was a judgment.dobbor. 
The lower Appellate Gourt cites as its 
authority for this view a comment of the 
author in Mulla’s Civil Procedure Code 
under the heading "Parties to suits under 
this Rule" in the comments on O. 21, E. 63. 
Apart from the fact that the learned Judge 
has not connected the auction.purchaser 
with the judgmenb-debtor as having a com¬ 
mon interest, the point of the argument 
which appears to be drawn from the Full 
Bench decision in 30 Mad 335® is that the 
judgment.debtor who was nob a party to 
the proceedings would nob be precluded 
from instituting a suit on the ground that 
the order was not binding on him, more 
than one year after the date of the order, 
so long as be was within the period of 
limitation otherwise prescribed. Now, in 
the case before me, it is quite clear that 
Barik had at no time any intention of fiU 
ing any suit, and inasmuch as he admit, 
tedly appeared on behalf of tha object or 
Tukaram in the execution proceedings in 
order to support Tukaram’s claim that his 
property was subject to Tukaram’s mort¬ 
gage, it is difficult to sustain the position 
that Barik was not a party to the proceed, 
ings. Bhabiohand attempted to execute his 
decree and attached the fields. Tukaram 
intervened as an objector and pleaded his 
mortgage. The judgment-debtor, who would 
normally be expected to resist a claim that 
the property had been mortgaged, as in a 
sale on a simple money decree he would 
hope to receive a balance if the property 
was unencumbered, agreed that his pro¬ 
perty was encumbered and that the claim 
was justified. 

Thereupon the executing Gourt came to 
the conclusion that there was a subsisting 
mortgage and disposed of the objection in 
the applicant’s favour on 21st March 1931. 
The decree-holder was not present on that 
date, and on 27th March, as the decree, 
holder was absent, the case was struck off 
and the property was ordered to be re. 
leased. It may here be pointed out that 
the other ground on which the lower Appel¬ 
late Gourt considered that the auction.pur. 
chaser was entitled to question the validity 
of the mortgage was that as the result of 
the order of 27th March, the order of six 
days before was a nullity and that the very 
foundation of the order which would have 
b ecome conclusive un d er B. 63 of 0. 21 
6. KcUhQaaami Naidu y. Sundaram Chettiar 
(1907) 30 Mad 336=17 M L J 96 (F B). 
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was gone. In this I atn of opinion that the 
Court is wrong. The order which was pass, 
ed on 21st March 1931 was conclusive as 
against the decree-holder unless he brought 
a suit which would terminate in his favour, 
within the period of one year. The fact 
that the property was released from attach¬ 
ment afterwards in no way annulled the 
duty that lay on him if he wished to bring 
the property to sale unencumbered: and 
indeed when he attached the property 
again more than a year later and Tukaram 
renewed his objection, the decree.holder at 
once conceded that he was unable to resist 
the application inasmuch as he had failed 
to bring a suit and he consequently agreed 
that the property should be sold in ezecu. 
tion of his decree subject to the mortgage 
which had been held two years before to 
be subsisting. 

The orders of the Court and the proola. 
mation leave it in no doubt that the Court 
bad found that there was a subsisting 
mortgage and that the property could only 
be sold subject to it. The order of the Subor¬ 
dinate Judge, dated 7th January 1933 runs: 

As the decree-holder did not file any declaratory 
suit to get the order, dated Qlst March 1931 set 
aside it is conclusive against the decree-holder and 
the attached property will be scld subject to the 
objector's mortgage, dated 18bb October 1929. The 
attached property will therefore be sold subject to 
the objector’s mortgage, dated 18th October 1929 
and the Collector will be informed accordingly. 

Id Collector’s proceedings the following 
order was passed : 

Decree-holder in person. Judgment-debtor ab¬ 
sent. The attached land be sold subject to ob> 
jeotor's mortgage as directed by the Civil Court 
after proclamation at Multai. Sale ou 20th April 
1933. 

In the sale proclamation against the sche- 
dule of property and under the heading 
“Details of any encumbrances to which the 
property is liable" the following entry is 
made: “This property will be sold subject 
to the mortgage of Tukaram." Now. in this 
Court the plaintiff-appellant relies on the 
cases which have already been cited for the 
proposition that even when the purchaser 
is the decree-holder, there can be no doubt 
that he can have no right to challenge: vide 
19 N L R 15,^ that is to say, 47 Cal 446,® 
28 All 418® and A I R 1935 Oudh 23.® 
These decisions the learned counsel for the 
respondent challenges as incorrect law. 
The learned counsel for the appellant states 
that 52 All 1032^ is distinguishable, and I 
am of opinion that his contention is correct. 

7. Govisd ▼. Dheklu, (1923) 10 A IR Nag 363 = 
82 I C771 = 19 N LR 15. 


There the learned Judges were considering 
a case of a decree-holder auction.purchaser, 
and the ratio decidendi on which it was 
held that he was allowed to challenge the 
validity of the mortgage was that he had 
in fact brought a suit within one year of 
the order of the executing Court allowing 
the mortgagee’s claim, and in that case 28 
All 418® was queried mainly as the ruling 
did not consider the case of a decree-holder 
auction.purchaser who desired to bring a 
suit contesting the validity of the order in 
the execution department. 1 am, with great 
respect, unable to follow the comment that 
28 All 418® is incorrect in holding that all 
that is sold as the result of an order under 
O. 21, E. 62, is the equity of redemption 
and that what is actually sold is the ^pro¬ 
perty itself subject to the mortgage and not 
merely the right of redemption. I am in 
respectful agreement with the Bench of the 
Oudh Chief Court in holding that the 
phrase “subject to such mortgage" must 
mean that what is sold is the equity of re¬ 
demption and that a distinction is made 
between an express order directing the pro¬ 
perty to be sold subject to a mortgage and 
cases where notice of an alleged mortgage is 
given in the sale proclamation. In the for¬ 
mer case a prospective purchaser is told 
exactly what he is buying; in the latter he 
takes a chance that the mortgage which U 
alleged to exist may prove unenforceable 
either from inherent defects or possibly 
because it may have been satisfied by the 
time of the sale, and the price which the 
property would fetch would vary consider¬ 
ably according whether the property is 
definitely stated to be sold subject to an as¬ 
certained encumbrance or merely subject to 
the risk of encumbrances existing. This 
judgment on the material points repeats 
the judgment in 28 All 418® almost verba¬ 
tim. Again the distinction has been noted 
in 47 Cal 446® where it is stated: 

If a person parchases an estate snbjeot toamort- 
gage, whether under a voluntary oonveyanoe or 
under a sale in invitum or undertakes to discharge 
it, he cannot be heard to deny the validity of the 
mortgage subject to which he made his pnrohase. 
Where however the purchaser merely buys an 
estate which is under mortgage, bat does not take 
it subject to the encumbrance or undertakes to die* 
charge it, he is not precluded from impeaching the 
validity of the mortgage. The distinction between 
the two classes of oases depends upon the question, 
whether the property has been sold snbjeot to the 
mortgage or whether mere notice of the alleged 
mortgage has been given in the proclamation of 
sale. The former contingency is provided for by 
O. 31, B. 63, the latter is contemplated by O. SI, 
Buie 66. 


im 

■ As will be shown lateti Umrao was well 
ftware what he was purohasiog, and ib must 
be held that he has no right to ohallenge 
the mortgage. On this finding it is not 
really necessary to advert to the contention 
that the respondent Umrao has not been 
able to prove that the mortgage was fioti. 
tions and that the burden has been wrongly 
oast. It appears that both the Courts below 
have been influenced in their consideration 
ol law by the fact that they have held that 
the transaction was fictitious from begin, 
ning to end and was made for the purpose 
of defeating the claims of Bhabioband, who. 
as the result of the order under 0. 21, 
B. 62, which he did nob challenge, has been 
able to satisfy bis claim only in part, and 
that Umrao is an innocent purchaser who 
was unable to challenge the finding in exe. 
oution proceedings, as naturally he did not 
appear on the scene until after the sale had 
been concluded. But Umrao from his own 
deposition as a witness is deserving of no 
such sympathy which would justify the 
Court in seeking equitable considerations on 
his behalf. He has stated in the witness, 
box that he had ascertained beforehand 
that the transaction embodied in the mort. 
gage was a fraudulent and fictitious one 
and that he also obtained an assurance 
from Tukaram that, if he purchased the 
property, he would not be called on to pay 
part of the mortgage money as in fact 
(here was nothing owing to Tukaram. He 
was aware that the objection had been 
made by Tukaram and that the objection 
had been found valid and that the Court 
had come to the conclusion that there was 
a mortgage and declared that the sale was 
to be held subject to the mortgage. He has 
also admitted that as the result of this 
order he was able to obtain the property 
much cheaper than he would have done 
otherwise, that it was a good stroke of 
business to keep silence about his know¬ 
ledge that the mortage was fictitious, and 
that in fact he had saved a considerable 
Bum of money thereby. Equitable conside. 
rations cannot be called into play on behalf 
of Buoh a person. It may be unfortunate from 
hie point of view, assuming that his state- 
ments are true, that the executing Court 
was persuaded into coming to a definite 
deoUion that there was a subsisting mort- 
Sage and directing the property to be sold 
nibjeet to that mortgage. That declaration 
having once been made is final, and an auc. 
don-porohaser can in no oiroumstances be 
B^wed to challenge that finding because of 
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hU knowledge that the finding is incorrect 
and his hopes of obtaining a surreptitious 
profit by utilizing that knowledge. He may! 
have a cause of action against Tukaram, 
bub he cannot be entitled to resist Mishri. 
lal’s claim based on the mortgage. 

The appeal accordingly succeeds. The 
respondents Barik and Tukaram have ap. 
patently failed to redeem the mortgage as 
directed in the Courts below. A decree will 
be passed for the full claim with costs 
against all the respondents with interest at 
the rate given in the Court below. I fix the 
date of redemption at three months from 
the date of the delivery of this judgment, 
failing which the whole property will be 
foreclosed. 

D.S./r.k. Appeal allowed. 
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Pollock and Order JJ. 

Tikaram Ratiram Kurmi — Appellant 

V. 

Emperor. 

Criminal Appeal No. 62 of 1939, Decided 
on 5th April 1939, from order of Addl. 
Sess. Judge, Raipur, D/- 3-3-1939. 

(a) Criminal Trial—Evidence—Blood itain«on 
clothes of accused—Evidentiary value. 

Finding of small distintegrated blood stains on 
the dhoti and saluka ol accused ia not of much 
importance but it strengthens the case against 
him as a whole. [F 311 C 1] 

^ (b) Evidence Act (1872), S. 30—Confession 
must be confession of offence for which ac* 
cused are tried and not of some other offence. 

The principle on which the confession of one 
accused is used against another is that self-impli- 
cation is supposed to prove some guarantee of the 
truth of the accusation made against the other. 
'Where the statement is exculpatory so far as pos* 
sible, there is no such guarantee. The confession 
must therefore be a confession of the offence for 
which the accused persons have been tried and not 
of some other offence. [P 311 C 2] 

Where accused have been tried for murder and 
one of them confessed only to an offence under 
S. 201, Penal Code his confession cannot be taken 
into consideration against the other accused : 2 
All 4ii; AIR 1931 Mad 177; A I R1939 P C47; 
AIR 1926 Nag 117 and AIR 1926 Nag 119, 
Approved; AIR 1926 Bom 513, Dissent, 

[P 311 C 2] 

K. K. Gaud he — for Appellant. 

"W. R. i^ranik, Advocate.General — 

for the Grown. 

Judgment.—The appellant Tikaram has 
been convicted under S. 302, I. P. C., of 
the murder of one Kbedu and sentenced to 
death in the Court of the SessiooB Judge, 
Eaipur. Khedu was a boy of about 9 or 10 
and (he nephew of Tikaram. Khedu’s father 
Nathuram and Tikaram are brothers. They 
made a partition about 10 or 12 years ago 
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but continued to live afterwards in the same 
house, though in separate portions of it. 
until Tikaram recently went to live in a 
separate house of his own. On Saturday, 
3rd December 1938, when Nathuram was 
away in the village, Awadhram induced 
Khedu to accompany him to the threshing 
floor of the malguzar Mahasirbai, for whom 
Tikaram worked as a mukhtyar. In a room 
in that threshing floor Khedu was un¬ 
doubtedly murdered. Awadhram, Bam- 
bakas, and Tikaram are alleged to have 
done it, but Rambakas was granted a par¬ 
don and turned approver. Awadhram, who 
was acquitted of the charge of murder but 
was convicted under S. 201,1. P. C.,and sen¬ 
tenced to six years’ rigorous imprisonment, 
has not appealed. Blood stains were found in 
the room in the threshing floor, and it is 
not denied that Khedu was murdered there. 
The only ornaments that Khedu was wear¬ 
ing at the time — a pair of silver karas — 
were found intact on the body which was 
discovered in a well into which it was 
thrown, so the motive for Khedu’s murder 
was not robbery. The medical evidence 
shows that death was probably due to 
throttling, but there were also three lace¬ 
rated wounds on the head, a fracture of the 
jaw, and a contusion on the neck. 

There is ample evidence to show that 
Khedu accompanied Awadhram to the 
threshing floor of Mahasirbai in the after, 
noon and Awadhram has admitted this 
both in the committing Magistrate’s Court 
and in the Sessions Court. The story told 
by him and the approver Rambakas is that 
while Khedu was in the threshing floor 
near the room, Tikaram caught bold of 
him and murdered him and that Tikaram 
persuaded them to throw the body into a 
well that night. In short, both of them 
throw the entire blame on Tikaram, al¬ 
though they admit that they disposed of 
the body. Tikaram's 'defence, as put for¬ 
ward in this Court, is that the murder was 
committed by Awadhram and Rambakas 
and that he never went to the threshing 
floor at all that afternoon. It appears that 
it was at about 2 F. M. when ^hedu and 
Awadhram went to the threshing floor. 
Both Awadhram and Rambakas were the 
fleld servants of Mahasirbai and as such 
were working under Tikaram. The question 
is whether the approver’s story has been 
substantially corroborated as against Tika- 
ram. Daswa (P. W. 4) ci' ther field servant 
of Mahasirbai, stated that when he left the 
threshing floor in the afternoon Rambakas, 
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Awadhram and Khedu were there and no 
one else, and that when he went there that 
night Tikaram called him to pub the buf¬ 
faloes in the kotba and told him that if 
anybody asked him about it he should say 
that Khedu had not come to the threshing 
floor that day. Tikaram had probably 
heard that Daswa was at the threshing 
floor when Khedu came in the afternoon,, 
and probably thought that Daswa, as a 
fleld servant under him, could be induced- 
to keep silence about it. Jagmohan (P. W* 
6) stated that he saw Tikaram standing 
near the door of the threshing floor com¬ 
pound at about 3 P. M. that day. liulua 
(P. W. 7), another field servant of Maha- 
airbai, said that that night Tikaram told 
him that Rambakas and Awadhram had 
murdered Khedu and asked him to throw 
the body away; Luiua then asked Ramba¬ 
kas why he killed the boy and Rambakas 
replied that it was Tikaram who killed the 
boy; Tikaram then told all of them to keep- 
quiet. This witness also corroborate’s Das- 
wa’s statement that Tikaram told him- 
(Daswa) not to say that he had seen Kheda 
coming to the threshing floor. Nathuram 
(P. W. 13), Khedu’s father, has said that 
he had no enemy except Tikaram. Some 
sorb of enmity seems to be the only possible 
explanation of murder, and neither Awadh¬ 
ram and Rambakas had enmity with Nathu¬ 
ram or Khedu. There is ample evidence ta 
show that ill.feeling had long existed be¬ 
tween Nathuram and Tikaram, and com¬ 
paratively recently there was a quarrel in 
which Nathuram was said to have caught 
hold of Tikaram’s wife. On this point there 
is the evidence of Luiua (P. W. 7), Kuar 
Singh (P. W. ll), and Nathuram (P. W. 13). 
Khedu was in a way responsible for the 
starting of that quarrel, and possibly for 
this reason Tikaram took a dislike to the 
boy. There is the evidence of Dhanaai 
(P. W. 10) and Dhur Singh (P. W. 21) to 
show that Khedu was really frightened of 
meeting Tikaram and that Tikaram bad- 
made threats against Nathuram's family* 
According to the evidence of Rambakas 
(P. W. 27). he and Awadhram did not 
know, when they came to the threshing 
floor that afternoon, that Tikaram was 
there and it was only when Tikaram actu¬ 
ally dragged Khedu into the room that 
they realized that he was there. It is pro¬ 
bable that Awadhram was deputed by Tika¬ 
ram to bring the boy, as Awadhram has 
stated, and that Tikaram was concealing 
himself in the room, as otherwise Khedu 
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^nld probably haye run away at once on 
fleeicft him. This explains why Daswa 
(P. W. 4) stated that only Awadhram, 
Bambakas, and Khedu were in the thresh¬ 
ing floor when he left. Further corrobora¬ 
tion against Tikaram is the fact that he 
pioduoed the key of the room in which the 
murder was committed. He has offered no 
explanation of how he came to be in pos¬ 
session of the key; he has merely denied 
that he produced it. Small disintegrated 
blood stains on his dhoti and saluka, one on 
one garment and two on the other, were 
also found. These by themselves may not 
be of much importance, but they strengthen 
the case against him as a whole. Further, 
a pen-knife, which has shown to have been 
in Tikaram’s possession, was subsequently 
found in the well in the threshing floor 
compound, a weapon that may have caused 
the incised wounds on Khedu. The approver 
Bambakas and the accused Awadhram have 
probably not told the whole story in order 
to conceal the part that they played, and 
Bambakas’s statement that a log of wood 
found in the hut was used by Tikaram to 
press on Khedu is possibly an invention or 
it may have been that Tikaram tried it and 
gave it up at once as he found it an unsuit¬ 
able weapon. However that may be, we 
think that the story told by Bambakas is 
substantially true and that it has been 
substantially corroborated as against Tika¬ 
ram by the evidence of Daswa, Jagmoban 
&nd Lulua. Tikaram alone had a motive 
for the crime and he no doubt played the 
leading part in it. We therefore uphold the 
conviction under S. 302, I. P. C. 

The learned Additional Sessions Judge 
took into consideration under S. 30, Evi¬ 
dence Act, a statement made by Awadhram 
that he took Khedu to the threshing floor, 
that Khedu was there murdered by Tika- 
ram, and that then he and Bambakas, by 
Tikaram’s order, took away the dead body 
and threw it into a well. S. 30, Evidence Act, 
provides that when more persons than one 
are being tried jointly for the same offence 
ftud a confession made by one of such per¬ 
sons affecting himself and some other of 
such persons is proved, the Court may 
take into consideration such confession as 
against such other person. Here Awadhram 
made no confession of murder, but he did 
confess to an offence under Section 201, 
!• P, 0, In 2 All 444^ it was held that a 
confession by one accused should not be 
1, EmpreBB of India v. Ganraj, (1878-80) 2 All 
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taken into consideration against another 
accused unless the confessiog prisoner tars 
himself and the other accused with one 
and the same brush. We are of opinion 
that the confession must be a confession of 
the oDence for which the accused persons 
have been tried and not of some other 
offence. Here they have been tried for 
murder, but Awadhram confessed only to 
an offence under S. 201, I. P. C. In 50 
Bom 683’^ it was hold that a statement by 
one accused which would justify his convic¬ 
tion under S. 201, I. P. C., though not a 
confession of complete guilt so far as the 
charge of murder was concerned, was an 
indirect admission of constructive guilt and 
therefore could be taken into consideration 
against a co.accused. That view has been 
dissented from in 54 Mad 75^ and is nob 
in accordance with the recent decision of 
the Privy Council in A I B 1939 P 0 47* 
where it was held that an admission of an 
incriminating fact is not of itself a confes¬ 
sion. The view expressed by Straight J. in 
2 All 444^ was adopted in 21 N L E 88® and 
23 N L B 62,^ and we consider that this 
is the correct view, for the principle on 
which the confession of one accused is used 
against another is that self.implication is 
supposed to provide some guarantee of the 
truth of the accusation made against the 
other. Where the statement is exculpatory 
so far as possible, there is no such guarantee. 
Therefore we are of opinion that the state, 
ment made by Awadhram should not be 
taken into consideration against Tikaram, 
but we think that the case against Tika¬ 
ram has been proved beyond all doubt 
without that statement. For the brutal and 
deliberate murder of a small boy it is obvi¬ 
ously impossible to reduce the sentence. 
The appeal is therefore dismissed. 

D.S./r.K. Appeal dismissed. 
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Gruer J. 

Janha Dayaram Pardeshi — 

Judgment^debtor — Applicant. 

V. 

Manno Kashiram Kirad — 

Decree^holder — Opposite Party. 

Civil Revn. No. 436 of 1938, Decided on 
4fch August 1939. 

C. P. Debt Conciliation Act (2 of 1933), 
Sj. 16 (b), 15 — Allegation of fraud by decree- 
holder — In spite of it, the Debt Conciliation 
Board issuing certificate — Question of fraud 
cannot be reagitated in Civil Court. 

The intention of the Legislature in Sec. 16 is 
to preclude the Civil Courts from examining the 
reasons whether right or wrong, which induce the 
Debt Conciliation Board to issue a certificate under 
Sec. 15. It may be that if fraud was practised on 
the Board without the knowledge of the Board, 
the Civil Courts could set the matters right; but 
where the decree-holder did allege to the Board 
that the other debt was bogus, but in spite of that 
the Board accepted it as a genuine one, he is not 
entitled to have the question of fraud re-agitated in 
the Civil Court : A I R 1937 Nag 259, Bel. on ; 
AIR 1939 Nag 136, Discussed and doubted* 

[P 312 C 2] 

G. R. Pradhan — for Applicant. 

N. B. Obandurkar— for Opposite Party, 

Order.— The applicaut.judgment-debtor 
obtained from the Debt Conciliation Board 
a certibcate under S. 15, Debt Conciliation 
Act, but the lower Court has refused to 
give effect to it and has ordered execution 
to proceed. Only two creditors were named 
before the Board, the present decree-holder 
and one Imratlal. In the Civil Court the 
non-applioant-deoree-holder Manno took 
the plea that Imratlal’s debt was fictitious 
and so there is no debt for the settlement 
of which this deoree-holder can be post, 
poned under S. 15 (3). After recording evi¬ 
dence the Subordinate Judge found that 
the debt of Imratlal is fictitious. The point 
now to be decided in revision is whether 
the Judge had jurisdiction to go into this 
question at all. 

The applicant relies on S. 16 (b) of the 
Act which says that no Civil Court shall 
entertain any application to execute the 
decree the execution of which is suspended 
under sub-s. 3 of S. 15. On the other hand, 
it is argued that Civil Courts have full 
power to inquire into the facts necessary 
for the issue of a certificate especially where 
fraud was alleged. Reference was made to 
1939 N L J 142' in which it was held that 
where there was a miscalculation by the 
Board a bout the 40 per cent, of the debts 

iTSadasbeo Bao v. Boopoband, (1939) 26 A 1 B 
■N&g 136=1939 N L J 142. 


due to the creditors the Civil Courts could 
find that the Board had acted without 
jurisdiction in issuing a certificate under 
S, 15 against a creditor who did nob agree 
to conciliation. That involved not a ques. 
tion of initial jurisdiction to effect a settle, 
menb to which S. 7 A is applicable but a 
question of jurisdiction to issue a certificate. 
Interference may have been justified as the 
error of the Board was apparent on the 
face of the record. But with all due respect 
I find it a little difficult to reconcile that 
decision with the remarks of their Lord- 
ships in the published case in 1 L B (1938) 
Nag 489^ at page 495 : 

If the Board bad jurisdictioD to attempt to 
efiect a settlement, then the Civil Courts would 
not have jurisdiction to inquire whether that 
jurisdiction was properly exercised, and the lega- 
lity or validity of any orders passed in the exercise 
of the Board’s jurisdiction could not be questioned 
in any Civil Courts on any ground except perhaps 
fraud. 

These remarks have my respectful con. 
currence as I think that the intention of 
the Legislature in S. 16 was to preclude the 
Civil Courts from examining the reasons, 
whether right or wrong, which induced the 
Debt Conciliation Board to issue a certifi¬ 
cate under 8. 15. It may be that if fraud 
was practised on the Board without the 
knowledge of the Board, the Civil Courts 
could set the matters right; but that was 
not the case here. The decree.bolder did 
allege to the Board that the other debt was 
bogus, but in spite of that the Board ac. 
cepted it as a genuine one. Neither side has 
filed copies of the proceedings to show bow 
the Board arrived at that conolusioQi but 
that is immaterial. The point was decided 
by them. The decree-holder could have 
applied promptly for a review of the deci¬ 
sion but he did not. I am of opinion that 
he was not entitled to have the question of 
fraud re-agitated in the Civil Court. To hold 
otherwise would open the way to frivolous 
applications and lead to Courts being called 
upon to decide about the existence or vali- 
diby of debts of persons who are nob parties 
to the suits before them. I hold that the 
Civil Court acted without jurisdiction in 
making this inquiry. Its order is set aside, 
and effect must be given to the certificate 
issued against the non-applioant-deoree- 
holder. Costs of this application on the> 
Don.applioant. Counsel’s fee Bs. 15. 

N.K./R.K. _ Order set aside. _ 

2. Sblvdin y. Ramratan, (1997) 24 A 1 R Nag 2&9 
=170 1 O 906=1 L B (1938) Nag 499. 
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SUBJECT INDEX 


t 

Adverse Possession —Widow — Whoro a 
female comeg into possegsion of property 
as widow, there is no adverge posaesgion 

17o 

Agra Tenancy Act (3 of 1926), S, 197 — 
Groves in Aichaka village are nob trang. 
ferable 210a 

Alluvion and Diluvion—Custom of dhar. 
dhura explained — Custom of dhardhura 
obtains between villages of Dewaraganj 
and Naipura 269a 

Appeal—Abatement—Plots jointly asses¬ 
sed bo land revenue purchased by A and B 
—Suit by them jointly to recover amount 
of revenue paid by them — Joint decree in 
their favour—During appeal by defendant 
B dying bub his representatives not brought 
on record—Appeal held abated in toto : 241 
-Appellate Court—Powers of — Appel¬ 
late Court should not interfere with dis¬ 
cretion of trial Court unless it has been 
exercised illegally or improperly 616 
Attestation — No presumption of due at- 
testation can be made from registration 
•endorsement 213a 

Bengal Alluvion and Diluvion Regula. 
tion (11 of 1825), Ss, 2, 3 and 4—Custom 
referred to in S. 2 existing—Ss. 3 and 4 do 
nob operate 269c 

Cattle Trespass Act (l of 1871), S, 22 — 
Compensation cannot be awarded unless 
specifically claimed —Sentence of imprison¬ 
ment in default of compensation is not 
competent 376 

Civil Procedure Code (5 of 1908), S. 51, 
0.21, Br. 11 and 30, 0, 40, B. 1 —Provi¬ 
sions of 0. 21, B. 30 are not exclusive and 
do not override provisions of S. 51 or 0. 21, 
B. 11 in connexion with execution of decree 
for payment of money by means of appoint¬ 
ment of receiver under O. 40, H. 1 which 
gives very wide powers to Court which can 
do 80 when just and convenient 116 

- S. 80 — Notice by transferor, one of 

oo.plaintifis is enough for continuance of 
suit by other transferee co-plaintiff after 
former’s death — Decree passed is not a 
nullity 196fl 

- S. JOO—Second appeal —Question of 

law — Judge drawing wrong conclusions 
which in law could not be drawn— Second 
Appeal lies 210c 

■—S, 100 — Question of law — Whether 
ohaiaoter of grove land has changed is 
question of law 48 


Civil P. C. 

-Ss. 104 (1) (f), 104 (1) (h), 0. 41, 

Br 23,25, Srh. 2, Bara. 20 —Application by 
plaintilT to have award filed dismissed— 
Appeal against order of dismissal allowed by 
Appellate Court and case remanded to trial 
Court — No appeal lies against order of 
Appellate Court according to S. 104(l)(b)— 
Order of remand is notone made under 0.41, 
E. 23 but one under inherent powers of 
Court and is not appealable 104 

-S. 109 (a )—Appeal does not lie from 

order under 0. 41, R. 23 reversing decree 
dismissing suit on preliminary point and 
remanding suit for trial 224a 

- S. 109 fcj—Question depending upon 

interpretation to be put on previous judg¬ 
ment of High Court said to be bar in res 
judicata is nob question affecting large body 
of public—Appeal under S. 109 (c) does not 
lie 2246 

- S. 110 — Question whether party has 

succeeded in proving family custom is not 
a substantial question of law 60 

- S, /iO—Multiples prescribed by U. P. 

Encumbered Estates Act cannot be made 
basis of calculating values of property 1 

- S, 215—Order during pendency of 

suit setting aside award under para. 15 of 
Sch, 2—Revision does not lie 238a 

- S. i25^Word “case"— Scope—Word 

*'cas 0 ” is of larger amplitude than the word 
“suit” and would include proceedings under 
the Guardians and Wards Act, Provincial 
Insolvency Act. Religious Endowments Act 
and Succession Act, etc. 2386 

S. 225—Powers of High Court — Col¬ 


lector executing decree for under.proprie¬ 
tary rent is not subordinate to High Court 
and latter Court cannot act in revision : 177 

_5. 144. _S. 144 contemplates a case in 

which the decree or order of a trial Court has 
been put in execution and the decree or 
order has afterwards been varied or rovers- 
ed in appeal—The restitution sought under 
S. 144 must be in respect of a decree which 
has been varied or reversed 273a 

•-Ss. 144 and 151 — Restitution appli¬ 

cation and order thereon not strictly coming 
under S. 144 but under S. 151—No appeal 
lies from such order 2736 

- 0. 1, B. 9, S. 99 —Suit against idol— 

Sarbarahkar managing property belonging 
to idol impleaded as defendant — lb is not 
necessary to join trustees, if any, as parties 
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—Case is covered by O. 1, E. 9 — Plaintiff 
is entitled to protection of S. 99 145/ 

-0. 1, R. 10, 0. 43, R, 1 and S. 115 — 

Order adding person as party to suit is not 
appealable nor one open to revision 102a 

- 0. 9, R. 13 — Final decree passed in 

absence of defendant is ex parte decree : 111 

* - 0. 21, Rr. 58 and 63 and S. 64 — 

Order for release from attachment—Subse¬ 
quent suit by decree-holder under O. 21, 
B. 63 to establish his right to attach pro- 
party decreed in his favour — Private 
transfer by claimant made after order of 
release is void against rights of decree- 
holder under attachment, even if trans¬ 
ferees are not made parties to suit under 
O. 21, B. 63 178a 

-0. 21, R. 104 (Oudh) — B. 104 does 

not involve any question of attachment 

86a 

-0. 21, R. 104 (Oudh) — "Debt” — 

Meaning explained 865 

* -0. 22, Rr. 1 to 11 and S. 115 — 

There is no rule of limitation governing 
application for substitution of parties in 
revision application 277 

' 0. 22, R. 1 —One of plaintiffs transfer¬ 

ring all his rights to his co-plaintiff — 
Death of former during pendency of suit— 
Suit does not abate and decree is not nullity 

1965 

— 0. 22, R. 4 — Suit for partition — Of 
two respondents, father and son, if father 
dies, appeal does not abate as eon is already 
on record though no application for substi¬ 
tution is made 155a 

0. 31, R, 1 — Whether 0. 31 applies 
to suit against idol, which is not suit by or 
^against trustees, executors or administra¬ 
tors (Qucsre) 145 e 

* -0. 33 — OfiQcial Beceiver appointed 

under Insolvency Act—Whether can be 
allowed to sue as pauper (QucBre) 1295 

- 0. 34, R, 14 — Word 'mortgagee' 

explained—In suit upon mortgage of ances- 
tral property sons challenging validity of 
mortgage — Mortgagee giving up security 
and obtaining money decree against mort¬ 
gagor—In execution mortgagee held entit¬ 
led to bring mortgage property to sale — 
O. 34, R, 14 held did not apply as mort¬ 
gage no longer subsisted 126 

0. 40, R. 1 — Suit by A against B in 
respect of certain property — A’s share 
declared to be 2/15th and that of B l/3rd 
—Appeal by -4 — Application for appoint, 
ment of receiver on ground of waste daring 


CiYil P. C. 

pendency of appeal — Receiver held could 
not be appointed 229 

- O. 40, R. 1 — Power conferred by 

0. 40, B. 1 should be exercised with great 
care — Power of Court to appoint receiver 
is limited to cases where it appears just 
and convenient 61a 

- O. 41, R. 23 — For remand to be 

under B. 23 there must have been decree 
and something left undecided by original 
Court 157 

-0. 43, R. 1, 0. 41, Rr. 23 25, and 

S. 151 —Order of remand made in exercise 
of inherent powers of Court is not appeal, 
able — Court merely sending back case for 
retrial without revising any order of trial 
Court — Order of remand does not fall 
under O. 41, B. 23 or B. 25 — It is one 
passed under inherent powers of Court: 1025 

Contempt — Contempt of Subordinato 
Courts—Courts receiving letters amounting 
to contempt must bring this to notice of 
High Court 1805 

Contempt of Court — In criminal case 
against complainant accused as witness mak. 
ing defamatory statements—Complainant 
filing complaint for defamation after exa¬ 
mination of all prosecution witnesses — 
Accused starting contempt of Court pro- 
ceedings against complainant — Heal ques¬ 
tion is the intention of the complainant — 
If it is in good faith to protect bis good 
name there is not even a technical offence 
of contempt of Court against complainant 
who is not bound to wait till termination 
of case against him 225 

-Private letter to officer — Letter to 

Magistrate containing request to take steps 
in executive capacity for ensuring peaceful 
celebration of certain ceremonies likely to 
be obstructed by certain people—No prayer 
that such persons should be bound down 
under S. 107, Criminal P. 0. — No judicial 
proceeding pending against those persons 
when letter received by Magistrate—Writer 
of letter held not guilty of contempt of 
Court 182 

■ Private letter to Magistrate—lll.feeU 
ings between villagers and ziledar — Pro¬ 
ceedings under 8. 107, Criminal P. C., 
instituted by S. D. M. against villagers •— 
During pendency of proceedings, pleader for 
villagers writing letter to 8. D. M, request, 
ing him to take immediate steps against 
ziledar and not to proceed with cases 
against villagers—Letter held amounted to 
contempt of Court 180a 
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Subject Index, 

Contempt of Court 

-Inherent power of High Court to 

punish contempt of Courts can be taken 
away or curtailed by legislation (FB) 131/ 
Contempt of Courts Act (12 of 1926), 

— Act creates no fresh powers at all but 

merely recognizes fact that such powers 
already exist (FB) 1316 

-Act is not described as codifying and 

consolidating Act (FB) I3ld 

-S. Operative portion of Act is S. 2 

and not heading and Preamble of Act 

(FB) 131c 

- S. 2 (l) — S. 2 (l) does not define 

powers of High Courts in respect of con. 
tempts of themselves at all (FB) 131c 

**-- S, 2 (2) —Chief Court of Oudh has 

jurisdiction in respect of contempt of 

Courts subordinate to it (FB) 131g 

Contract Act (9 of 1872), Ss. 2 and 7 (l) 

— Advertisement by railway company in 

newspaper inviting tenders for certain 
contract — Firm making proposal to rail, 
way company to give them contract on 
terms mentioned in draft agreement — 
Bailway company accepting it conditionally 
—Counter proposals made by it not accep. 
ted by firm—Advertisement in newspaper 
held did not constitute proposal and there 
was no complete contract 249 

CoBharers—One cosharer erecting building 
on land in his exclusive possession as his 
Bahan darwaza — Other cosharers can 
object to such construction even in absence 
of proof of direct injury to them 275 

-One cosharer in exclusive possession of 

plot of land without let or hindrance by 
other cosharers can transfer it to third per. 
son — Transferee is entitled to continue in 
possession subject to suit for partition by 
other cosharera 243 

Court-fees — Suit for partition of joint 
family property dismissed—Appeal—Court- 
fee of Bs. 15 is sufficient 90 

Court.fees Act (7 of 1870), S. 7 (iv) (c) 
—Suit for declaration that plaintiff is 
entitled to property and defendant 2 a 
beneficiary under will had no right to pro¬ 
perty — Declaration virtually asking for 
consequential relief of cancellation of will 
—Plaintiff held liable to pay ad valorem 
court-fee under Sec. 7 (iv) (o) 125 

” Sch. 2, Art. 11 — Order of special 
Judge dismissing claim under provisions of 
8. 13i U. P. Hnoumbeied Estates Act ~ 
On appeal from such order court.fee pay¬ 
able is under Art. 11 43 

Oviminal Procedure Code (5 of 1898), 

(h), 250 ~ Applicant making appli. 
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cation to the Hon'ble Premier that 
certain police ofiioers had committed 
offences under I. P. 0. — Application 
forwarded to District Magistrate—District 
Magistrate directing Sub-Divisional Magia. 
trate to take statement of applicant on 
oath—Applicant making statement on oath 
repeating allegations —Police officers tried 
and acquitted of offences with which they 
were charged—Complaint found to be false 
and applicant directed to pay compensa¬ 
tion under S. 250—Order held proper— 
Statement made by applicant on oath held 
amounted to complaint 101 

- S. 106 — Scope — In order to proceed 

under S. 106 there must be finding that 
breach of peace has occurred 456 

’ S. 106 — Security cannot be taken 
from person convicted under S. 426, Penal 
Code 386 

- S. 128 — Section 128 though autho. 

rizes arrest under certain circumstances 
has nothing to do with the general powers 
of arrest possessed by a Magistrate—It only 
lays down circumstances in > which an 
assembly may be legally dispersed by force 

%U 

- Ss. 145 and 561-A — Magistrate has 

jurisdiction to cancel preliminary order 
issued under S. 145 (l) — Bub he cannot 
order delivery of attached property in 
favour of either party—Proper order for 
High Court in such case is to continue 
attachment until determination of question 
of title 284 

- S. 145 — Only case in which Magis¬ 
trate can refuse to bake action under S. 145 
is when he is not satisfied that there is 
danger of breach of peace—If he is so 
satisfied, he must issue notice to parties and 
receive evidence produced by them — It is 
not open to him to make use of evidence in 
another case pending in his Court as 
Revenue Court — Such procedure is illegal 
and unauthorized 15 

- S. 145 (4) and Proviso — Magistrate 

acting under sub-s. 4 need nob see whether 
any party was dispossessed within two 
months before date of order under sub. 
section (l) 31 

- S. 195 (l) (a) — Object of S. 195 (l) 

(a) explained—"Public servant concerned” 
means officer holding post when complaint 
is to be made 160 

- S, 36? — Case referred to superior 

Magistrate under S. 349—Form of judg. 
ment which he should conform to, stated 

35 
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Criminal Trial—Appreciation of evidence 
—Case for prosecution appearing ab initio 
impossible and enmity existing between 
parties—There being strong element of 
doubt, conviction must be set aside even 
in revision in spite of concurrent findings 
of fact 1^^ 

_Evidence — After giving evidence in 

support of charge, witness in examination- 
in-cbief making statement to prejudice 
Court against accused by showing that 
accused was attempting to force with, 
drawal of case — Statement held should be 
disallowed (Ver Ziaul Hasan and Yorhe 
JJ.t in the Order of Reference) (FB) 131a 

-Revision—Enhancement of sentence— 

High Court will not entertain applications 
for enhancement of sentences on behalf of 
private parties 

-Procedure-Summary trial — Magis¬ 
trate should record in brief reasons for 
conviction — But brevity should not tend 
to obscurity 

-Evidence — Dying declaration not 

implicating three of the accused — First 
informatiomreport and eyewitnesses men¬ 
tioning names of all as having assaulted 
deceased, but not assigning leading part to 
the three—Dying declaration held should 
be relied on 33a 

Criminal Tribes Act (G of 1924), S. 23 
( 1 ) — Words "any other such offence" 
mean one of those offences mentioned in 
Schedule I 16 

Crown Grants Act (15 oflS95), S. 3 — 
Conditions in grant ordinary legal condi¬ 
tions—Interpretation and application to be 
according to ordinary provisions of law 

196/ 

Custom—Proof—Judicial decisions—Judi¬ 
cial decisions recognizing a custom consti¬ 
tute the most satisfactory evidence that 
can be produced about the custom 1136 
Decree—Yearly maintenance decree made 
payable at end of certain month each year 
—In case of default decree providing reco¬ 
very of amount from person or other pro¬ 
perty of judgment-debtor — Decree held 
capable of execution 28 Ic 

Deed — Construction — Precedents can 
hardly be useful 2816 

-Construction—It is always dangerous 

to interpret a document with reference to 
the interpretation placed upon another 
document made in different circumstances 

257e 

-Construction—Application to Deputy 

Commissioner by a person containing ex- 
presslons to the effect that his wife shall 


Deed 

be heir to his properties after his death — 
Held on construction of the document that 
it was not a will but merely an application 
to protect widow of applicant against pro¬ 
duction of forged will 145d 

_Execution — Mortgage executed in 

Oudh in such old time as year 1822 bear¬ 
ing expression **Sahi’ instead of signature 
of executant can be held to be valid 966 

Easements Act (5 of 1882), S. 52 — 
Licence—Transaction held amounted only 
to license and not transfer of land 196d 

_ S. 60 (a) — License and transfer of 

property must have reference to same 
property and be coupled together 196e 

_ S. Licensee—Rights of, on revo- 

cation—Licensor revoking a licence and 
installing a fresh licensee — Original licen¬ 
see has no cause of action against any one 
except his licensor who evicts him whether 
for damages for breach of contract or for 

compensation under the provisions of S. 64 

I96ff 

Election—Applicability of doctrine—Doc¬ 
trine does not apply to case where person 
has consented to deed of gift and has 
merely given undertaking without any 

consideration that he will not contest it 

145o 

Evidence — Age — Statement made by 
deceased as to his age in previous case as 
witness—Exhibits of these statements pro¬ 
duced in subsequent case to prove age of 
deceased held admissible 
Evidence Act (l of 1872), S. 90 — Court 
can make presumption of fact about genu¬ 
ineness of original document if such pre¬ 
sumption is justified by proved facts and 
circumstances of case—Appellate Court 
ought not to interfere with discretion of 
trial Court with regard to genuineness of 
document when reasons given by it are 
prima facie sound 

-Ss. 91 and 92 — Plaintiff suing for 

balance of principal and interest—Plaintiff 
alleging payment of interest—■ Paymo*!® 
endorsed on the back of bond — Defendant 
denying payment and pleading limitation 
Plaintiff applying for permission to exa¬ 
mine witnesses to prove fact of payment 
towards interest — Oral evidence held not 
admissible and payment held did not save 
limitation 

- S. 115 — Estoppel by acquiescence 

Requirements of, mentioned 

-S. 124 —Object of — Meaning of word 

‘disclose’ explained—Section does not apply 


11 
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when once disoloeure has been made to 
member of publio 65a 

- S. 134 — Official confidence — Demi. 

official letters addressed by one olficer by 
name to another officer by name are writ, 
ten in official confidence 656 

-S. J54—'Public officer is to decide 

whether publio interest would suffer by 
disclosure—But Court has to decide if 
communication is made in official coufi. 
dence 65c 

- S. 154—Publio officer —Meaning of— 

Officer of Court of Wards is publio officer 

e5d 

-5. 124 — Privilege should be claimed 

after considering particular document 65c 

Expert evidence—Value of—Handwriting 
experts produced by both parties — Each 
supporting case of party calling him— 
Value of their evidence stated 213a 

Handwriting — Importance of writing 
characteristics stated 17c 

Hindu Law—Alienation—Widow — Con¬ 
sent of reversioners — Validity — Widow 
alienating property inherited from her 
husband—No legal necessity for transfer or 
legal necessity to a degree out of all pro- 
portion to transfer—Consent by presump¬ 
tive reversioners, which amounts to 
nothing more than promise without con. 
sideration to treat alienation valid at some 
future date, does not validate transfer 
otherwise bad—Reversioners concerned or 
persons claiming through them are not 
bound by consent and they are not pre. 
eluded from subsequently impugning tran. 
saction—Nature of such consent pointed 

145a 

-Alienation—Widow—Extent to which 

widow can alienate property inherited from 
her husband for pious and charitable pur. 
poses conducing to spiritual benefit of her 
husband is limited to small portion only 

1456 

--Custom superseding Hindu law must 

be ancient, certain and reasonable — Such 
custom is not proved by showing that 
family property was held by eldest son 
without partition lid 

-Joint family property — Agricultural 

holding acquired by member of joint family 
may become joint family property if it was 
io treated by members 232 

—Widow—Waste—Reversioners cannot 
ioterfere unless there is danger to property 
—Specific acts of waste must be alleged 
Wid proved — Realization of money or 


Hindu Law 

failure to keep accounts by widow does not 
raise presumption of waste 78 


Insolvency—Annulment of adjudication— 
Object and eQ'oot of—Insolvent’s property 
sold by recoiver with Court's sanction 
before annulment—Receiver has power to 
execute sale deed after annulment 55a 


Jains—Adoption—Sonless widow of Jain 
of any sect can adopt without authority 
from husband or consent of Idosmeu: 113a 

-Adoption—Effect of — Adopted son 

acquires rights of natural born son in mat. 
ters of succession to properly of adoptive 
father llSc 

Landlord and Tenant—Under.proprietor 
is absolute owner of trees in grove and 
cannot be restricted in his use of those 
trees 279 


-Simple assertion of proprietary right 

in judicial proceeding connected with land 
in dispute cannot by lapse of six or twelve 
years convert tenancy title into that of 
under, proprietor 257/ 

-Under.proprietary right — Shankalap 

—Rent consisting of revenue and some 
percentage—Decree granting heritable but 
non.transferable right, amount payable by 
tenant being revenue and 20 per cent, as 
haq taluqdari—Taluqdar referring to decree 
as having given "haq matahat”—On consi¬ 
dering entries in remarks column of settle- 
ment, wajib-ul-arz and other circumstances 
decree held did not grant under, proprietary 
right ^ 189 

-Groves—Proprietor is entitled to pos¬ 
session if grove holder abandons grove 
Abandonment may be by voluntary transfer 
or by auction-sale and relinquishing posses¬ 
sion subsequent to such sale—In places 
where custom does not exist, if document 
by grove.bolder contains terms on which 
groves are held under custom, owner of 
grove has same rights as he would have 
under custom 1^8 


Lease—In absence of specific 1p-w on ques¬ 
tion of lease Court can refer to provisions 
of Transfer of Property Act 257c 

_ Construction — Attendant circum. 

stances can be referred to 257d 

_Construction—Lease executed by one 

claimant in favour of another claimant in 
settlement of dispute relating to proprietary 
title and in consideration of latter with, 
drawing his claim—Lease perpetual and for 
ever—Lease held transferred heritable and 
transferable interest in favour of lessee 

257/ 
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Legal Practitioner — Powers of counsel 
appearing in case stated Counsel has 
implied authority to admit or deny docu¬ 
ment 257a 

Limitation Act (9 of 1908), S. 5 
Mistaken advice of counsel is not sufficient 
to extend time under S. 5 unless it is in 
good faith 2456 

*-5. 20 —Words “paid as such” are not 

superfluous, but provide that payment must 
be of interest paid * as interest and dis¬ 
tinctly stated to be so at the time of pay¬ 
ment to save limitation 1416 

-Jri. 64—Accounts stated—Essence of 

account stated is that parties must agree on 
taking accounts that balance only is payable 
—There must be mutual consideration to 
support promises so as to constitute new 
cause of action—Defendant who had deal¬ 
ings with plaintiff going through accounts 
and signing acknowledgment of his liabi¬ 
lity for certain sum in plaintiff’s account 
books—Entry held amounted to accounts 
stated 129 

- Art. 152—Under.proprietary rent is 

not malikana—Suit to recover such rent 
does not fall under Art. 132 but is governed 
by S. 132, Oudh Rent Act 57 

- Art. 152—Step.in-aid — Compromise 

decree providing for final decree—Decree- 
holder applying for final decree—Court 
dismissing application on ground that de¬ 
cree being under 0. 23, R. 4, Civil P. C., 
could be executed—Decree.holders applying 
for execution—Applications for final decree 
held steps.in.aid of execution 1556 

- Art. 183 — Decree in April 1927— 

Execution in July 1929—Application con- 
signed to record room in.September 1930— 
On 7th May 1932 application made under 
S. 39. Civil P. C., for transfer of decree to 
another Court—Application returned by 
Court on 9th May 1932, to file list of 
accounts and copy of decree within three 
days “Order not complied with—Another 
application under S. 39, for transfer of 
decree, on 5th July 1934—Application of 
1932 made under S. 39, Civil P. C., held 
valid application and even if it was rejected 
by final order, application of 1934 under 
S. 39, Civil P. C., was in time 118 

- Art. 183 (7) —Decree for maintenance 

directing payment at certain date—Appli¬ 
cation to enforce payment — Time runs 
from date of default of any of the instal- 
ments 2dla 

Mahoraedan La’.v—Will—Taluqdari pro¬ 
perty cannot !>e t%ken into consideration in 
determir * share of assets of testator: 2136 


Minor—Limitation — Guardian alienating 
minor’s property — Minor on attaining 
majority assigning same property to third 
person—Suit by assignee in respect of that 
property after 3 years from assignor be¬ 
coming major is barred, right to sue having 
extinguished _ 122a 

Mortgage—Equity of redemption—Proper 
representation—Mortgagor creating trust 
for paying debts including that on mort¬ 
gages—Trustees subsequently discharged, 
debtor having taken possession of proper¬ 
ties—Debtor declared insolvent—Suit by 
mortgagee on mortgages against debtor, hia 
son and receiver—Equity of redemption 
held not represented in mortgage suit: 1616 
Oudh Estates Act (l of 1869), S. 5 — 
Sanad and settlement by Government on 
one member of family of property belong¬ 
ing to joint family—Rights of other mem¬ 
bers of family are not affected—Even if 
this is regarded as trust by that^ member 
on behalf of family such trust is discharged 
by acceptance of guzara by other members 

17fl 

Oudh Laws Act (18 of 1876), Ss. 6, 7 
and 9 —Plaintiff, sole under, proprietor in 
village, suing talukdar and proprietor of 
village for pre.emption of under-proprie¬ 
tary tights alleged to have been created by 
him and transferred to certain persons— 
Village having only single proprietor in 
1876—No under-proprietor in village till 
twelve years prior to suit, when under- 
proprietary rights were obtained by plain¬ 
tiff — There being no under.proprietary 
village community and hence no right on 
custom of pre.emption plaintiff held not 
entitled to pre.emption—Plaintiff held not 
entitled to fall back upon presumption 

provided by S, 7. 1^^ 

- S. 7 —Past mesne profits are not pre¬ 
emptible 233(2 

Oudh Rent Act (33 of 1886), S. 3 (8)^ 
“Under.proprietor” covers perpetual lessee 
holding heritable and transferable rights 

2576 

- S. 3 (9) —Birfc rights are under.pro¬ 
prietary rights 99(» 

- S. 5—Word “proprietor” includes a 

subordinate proprietor 99® 

- S. 5 —Once oooupancy rights are crea¬ 
ted under S. 5 they are such under S. 6 
and no decree of a Settlement Court can 
confer them 99(J 

- S. 30~A —Finding under S. 30-A of 

Deputy Commissioner is nob res judicata 
and suit in Civil Court to set aside same is 
maintainable 



13 


Subject Index, A. I. R. 1939 Oudh 


Oadh Bent Aot 

-- Ss. 32.B (l) and JOS {'sj—Suit under 

8 . S2.B (l) may be joined ^ith euit under 
B. 108 (2) — Suits when so joined, whole 
appeal lies to Appellate Revenue Court and 
not to District Judge 2786 

■- S, 48 —Sister is collateral 247a 

' S. 48 — Cultivation done by husband 

on behalf of wife — This does not make 
wife sharer in cultivation 2476 

-S. JOS (8)t Proviso — Under.proprie. 

tor or proprietor can litigate to establish 
his right as such in Civil Court, after he is 
ejected by a Revenue Court 106 

—“Ss. 119 and 108 —Suit asking for two 
reliefs, one under S. 108 (7) and other 
under S, 108 (9) — Appeal lies to Commis. 
sioner » 239 

' S, 119.B — Appeal against appellate 
decision of District Judge if lies to High 
Court would be under S. 119.B and not 
under 0. 43, R, 1, Civil P. C. 278a 

- S. 127 —Liability to pay rent—Person 

entered as tenant hila tasfiva cannot claim 
title by adverse possession—But person in 
poBseaeion under bona fide claim of title and 
proved not to be trespasser is not liable to 
rent under S. 127 106 

Pedigree — Absence of numbers does not 
necessarily show that pedigree does not 
give relative seniority of brothers 176 

Penal Code (46 of 1860), S. 34 — Know- 
ledge~“S. 34 is restricted to common inten. 
tion and does not embrace any knowledge 

2076 

- Ss. 47 and 349 — Word ‘ animal' in 

B« 47 does not include human being — 
Causing change in position of another 
human being is not criminal force 816 
■ Ss. 149,147 and 324 —S. 149 does not 
create an offence by itself but enlarges area 
of guilt in cases falling under 8. 147 —Ac¬ 
cused convicted under 8. 147 and S. 324 
read with 8. 149 — Separate sentences 
passed in respect of both offences held legal 

91 

' — S. 224 —Essentials of S. 224 stated— 
Magistrate without power to arrest accused 
ordering arrest — Bub-Inspector of Police 
putting bis hand on shoulder of accused to 
effect arrest without explaining the reason 
of arrest—Aocused'escaping—Accused held 
not guilty under S. 224 81c 

8s. 299 and 300 —Mere beating of per- 
eon after he has fallen down is not enough to 
prove intention to cause death unless other 
faotois are also considered 207c 

88.302, 326 and 34 — Several accused 
ettaoking deceased with lathis and beating 


Penal Code 

him—Death caused by two serious injuries 
on vital part while other bodily injuries 
simple — Which of accused struck fatal 
blows not known— They are guilty of 
offence under S. 325 read with 8. 34 and 
not under 8. 302 254 

- Ss. 302, 304 and 326— Death caused 

by single blow on head with lathi— Other 
injuries on body not indicating determina¬ 
tion to beat deceased to death — Case does 
not come under 8. 302 but would come 
under second part of S. 304—But where it 
is not known which of several persons 
actually struck fatal blow, case would pro- 
perly come under S. 325 49 

- 8. 326 — Several persons beating an. 

other — Several blows inflicted out of 
which some proving fatal—Lines on which 
to proceed in deciding case stated — If 
neither knowledge nor common intention 
of causing death are proved and person 
who inflicted fatal blow is not known, 
all persons are guilty under S. 325 207a 

-Ss. 326 and JOP—Person attacked by 

many but dying from blow given by one of 
them—Others are guilty of abetting offence 
under S. 325 read with S. 109 336 

-S, 55J—Apprehension of use of crimi¬ 
nal force must be from person making 
gestures and not from others 81a 

-S. 379 —Accused charged under S.379 

for having caught fish in tank belonging to 
complainant— Land in which tank is situ¬ 
ated, admittedly in tenancy and possession 
of accused — Tank connected with a river 
and fish and water coming from river into 
tank and vice versa—Held that accused 
could nob be held guilty of theft of fish 
under S. 379 14 

- S. 380 —Punishment of whipping can 

be awarded in lieu of and not in addition 
to imprisonment 222 

- 8. 425 — Accused filling up ditch dug 

by complainant held nob guilty of mischief 

38a 

S. 425 — “property” does not include 
right of easement 38c 

_ $. 447 — Person ejected from land 

retaining possession illegally — Person 
rightfully entitled to possession entering 
on land when empty — Ejected person en¬ 
forcing supposed right of possession by 
entering upon land held guilty of offence 
under S. 447 45a 

Pre-emption — Suit by plaintiff for pre¬ 
emption on ground that he is recorded in 
khewat as cosharer in mohal or village — 



14 


Subject Index, A. I. R. 1939 Oudh 


Preemption 

Bare denial by defendant that plaintiff was 
entered as cosharer — It is not plaintiff’s 
duty to bring evidence beyond contents of 
khevvat 233a 

—Sale whether of doubtful rights de. 
pends on facts of each case— Sale held not 
of doubtful rights 2336 

__Suit for pre-emption fails if pre-emptor 

cannot pre-empt all that was sold — This 
objection can be raised for the first time in 
second appeal 233c 

Priyy Council Rules, R. 9—Privy Council 
appeal—High Court can under R. 9 extend 
time for filing security or to make good the 

deficiency ^2 

Promissory Note—Form and contents — 
Attested document containing promise to 
pay on demand— Document held intended 
to be treated as pro-note 107a 

-Liability— A executing note to B who 

sold it to C for consideration — Suit by C 
against A and B — Note proved to beexe. 
cuted by A without consideration— G held 
entitled to recover amount from A and B 

1076 

Provincial Insolvency Act (5 of 1920), 
S. 41 (2) — Discretion under—If insolvent 
cannot be granted absolute discharge, Court 
should consider whether conditional order 
of discharge should be passed 129a 

Provincial Small Cause Courts Act (9 of 
1887), S. 25 — Powers of High Court are 
discretionary and are to be exercised simply 
and solely to prevent miscarriage of justice 
or gross illegalities and are not intended in 
effect to give a right of appeal 141a 

Receiver— Appointment—Principle upon 
which Court to exercise discretion in ap¬ 
pointing receiver — When property is " in 
medio” Court may appoint receiver—When 
rights of parties with regard to property 
are decided, property cannot bo said to be 
“in medio” 94 

Registration Act (16 of 1908), S. 17 (2) 
(vi) as amended in 1929 — Words added 
to para, (vi) of Sec. 17 (2) by amendment 
of 1929 cannot have retro^ective effect 

269i 

Res Judicata —Consent,decree may operate 
as res judicata in subsequent suit 2696 

-Decision of Revenue Court of Oudh 

before 1865 regarding rights to land ope. 
rates as res judicata 17/ 

-Decision of trial Court on certain issue 

—Appellate Court disposing of suit on diffe. 
rent ground without deciding issue decided 
by trial Court—Issue decided by trial Court 
is not res judicata in subsequent suit 2 


Restitution of Conjugal Rights—Suit by 
Hindu husband — Court should consider 
entire conduct of parties — Husband guilty 
of continued neglect and desertion Suit 
should be dismissed — Conduct on part of 
husband in making charges of theft and 
immorality against his wife constitutes 
matrimonial offence of objectionable kind 
— It can be raised as defence to suit, espe- 
cially when there have been physical acts of 
violence — It also throws grave doubts on 
bona fides of plaintiff 68 

Revision—Application of Official Receiver 
for permission to sue as pauper — Court 
following ruling of other High Court and 
disallowing application in its jurisdiction— 
No ruling of its own High Court on the 
point — Revision does not lie from such 
order though Court may have taken wrong 
view of law 129fl 

Sale of Goods Act (3 of 1930), S. 59 (l) 
—Breach of warranty—Measure of damages 
stated 186 

Second Appeal — Question of fact — The 
question whether or not a certain transferee 
is a bona fide transferee for consideration is 
a question of fact 230a 

Specific Relief Act (1 of 1877), S, 31 — 
Purchaser’s rights not affected even if suit 
under Sec. 31 not filed 10^ 

-S.3Z —Mutual mistake between vendor 

and vendee as to description of property— 
Subsequent purchaser purchasing it with 
knowledge of mistake cannot plead having 
acquired rights in good faith 
Stamp Act (2 of 1899), S, 36 —Document 
once admitted in evidence cannot be reject¬ 
ed for insufficiency of stamp 856 

Succession Act (39 of 1925), 5s. 72 and 

71 — Case of unprivileged will is governed 
by Sec. 71 and not by Section 72 213o 

Sugar-Cane Act (15 of 1934), S. 7 —Buies 
under — U. P. Bugar.Cane Rules (1936J, 
Rr. 9 and 13—Two persons charged under 
Rr. 9 and 13 — One tried and convicted 
Other tried afterwards—Conviction of first 
held no ground for acquittal of other if both 
acted jointly as agents 
Transfer of Property Act (4 of 1882) 
S. 2 (d) — Sale by Official Receiver falls 
under Sec. 2 (d)—If the sale is sanctioned 
by Court, sale deed is not necessary 556 

-5. 3 — ‘Actionable claim’ does not 

include right in immovable property 1225 

- S. 6 — Applicability — Sec. 6 is not 

applicable to cases where property in res¬ 
pect of which right to damages is claimd 
is itself transferred 
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Transfer of Property Aot 

- Ss, 6 (e) and 231 — Alienation of 

minor'e property during minority not ohal. 
lenged by him vrithin 3 years of his attain, 
ing majority—Ex.minor transferring same 
property to stranger after 3 years of hia 
becoming major—Transfer is not of immov¬ 
able property or of actionable olaim but 
merely of right to sue 122 c 

- S. 62 —Order releasing property from 

attachment in olaim proceeding under 
0. 21, B. 58, Civil P. C.— Transfer made 
after it and before disposal of suit under 
0. 21, B. 63 to set aside that order is 
affected by Us pendens 1785 

-S. 62 — Trust — Property vesting in 

trustees — Trustees discharged author of 
trust taking back property—During mort¬ 
gage suit new trustees appointed — By ap. 
pointing trustees author held did not 
"transfer or otherwise deal with” trust 
property 161c 

-5. 63 —Scope — Transfer with inten¬ 
tion of defeating anticipated suit or execu- 
tion is not voidable even if its object is to 
prefer one creditor to another — Husband 
executing sale deed of properties in favour 
of wife for dowry debt actually due — No 
suit by creditor of husband then instituted 
nor any benebt reserved by husband in 
properties sold—Wife held transferee in 
good faith for consideration — Fact that 
wife could not obtain decree for full 
amount of dower held did not affect sale 

2306 

■ Ss. 63. A, 107 — Doctrine of part per. 
foimance is applicable even to lease 85a 

-5. Ill if) — Implied surrender when 

takes place stated 257^ 

-— Ss, 111 (g) and 112 —Forfeiture is 
waived by acceptance of rent which be¬ 
came due since forfeiture even if acceptance 
is under protest 257t 

*■- S. Ill (g) (2 )—Lessee setting up 

higher rights under lease than admitted by 
landlord—This is not disclaimer of land, 
lord's title and does not fall under S. Ill 
(g) 257ft 

■" S. 128 — Trust of whole property 
created by debtor for payment of debts— 
Trustees are not personally liable for debts 
of author of trust 161/ 

Trust — Trustee — Trust does not fail for 
want of trustee 161a 

Trusts Aot (2 of 1862), S.'9—Scope-S. 9 
is enabling Section 161d 

- S, II—Discretion of trustees—Oredi. 

tors not specified in trust deed are not 
entitled to be paid by the trustees—What 


. I. E. 1939 OUDH 
Trusts Aot 

is proper course for such creditors stated 

161^ 

-iS. II, F.xplanation —Scope of—Trust 

making no provision for paymcDt of into, 
rest on debts specified therein — Creditors 
aro not entitled to claim interest 161(7 
United Provinces Encumbered Estates 
Act (26 of 1031), Ss. 3 ajid 7 (1) (b)^ 
Jurisdiction of special Judge to decide 
validity or otherwice of transfer—Effect of, 
stated 406 

- Ss. 4 and 6 —Special Judge cannot 

‘ question entertainment of application by 
Collector under S. 4. 83 

- Ss. 4, 6 and 7 (l) (b) — A executing 

simple mortgage of bis share in village in 
favour of P— P obtaining decree on mort¬ 
gage—After .4’s death his sons and daugh- 
ter putting in application under S. 4— 
Order under S. 6 passed by Collector— 
Subsequently one of A's bods granting lease 
in favour of defendants in respect of some 
plots on the land, enabling them to dig 
earth from them — P suing defendants for 
perpetual injunction restraining them from 
digging the earth — Suits by P held not to 
be in respect of any debt and held not 
barred by S. 7 (l) (b) 40a 

- Ss. 4 and 11 (2) — S. 11 (2) does not 

contemplate claim derived from applicant 
under S. 4 subsequent to his application 

40c 

- Ss, 5, 9, 10 and 13 —Omission of 

existing debt from written statement of 
debtor under S. 8 not explained satiafae- 
torily—Presumption is that such omission 
is deliberate with intention to reap ad. 
vantage of S. 13 — Creditor is entitled to 
benefit of S. 18, Limitation Act 227 

- S. 9 (S) — Amendment of written 

statement cannot be allowed under O. 6 , 
B. 17. Civil P. 0., if under garb of amend¬ 
ment creditor is putting new claims which 

he is precluded from doing under S. 9 (3) 

245a 

- S. II—Claim under Sec. 11 analogous 

to suit under 0. 21, E. 63, Civil P. C.— 
Order passed on such claim held declara. 
tory decree—Appeal from decree—Court.fee 
must bo paid as on appeal from declaratory 

decree ^ 64 

_ 5 . 21 (4) —Order referred to in S. 11 

(4) means special Judge’s decision on claim 
to property mentioned in notice under S. 11 

40d 

__ Ss. 14 (a) and 15 — Under B. 15 Spe¬ 
cial Judge has to see whether Civil Court 
that passed decree could have passed it if 
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U. P. Encumbered Estates Act 
that Court bad to comply with provisions 
of S. 14 — Fact that interest on loan plus 
pendente lite and future interest exceeds 
unpaid principal is no ground for reducing 

it 

•iSs. H (4), 15 — Nature of power of 
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Special Judge under S. 15 explaiijed — 
Power is not affected by Proviso (ii) to 
S. 3 (a) of Usurious Loans Act 184 

_S. 14 Word ‘course’ explained— 

Contract made in course of transaction does 
not mean contract made at the time of 
transaction 110 

United ProYinces Land Revenue Act (3 
of 1901), S. 101 —Jurisdiction in matter of 
reduction of rent is upon Collector only 
—That jurisdiction cannot be exercised by 
every Court of revenue 44 

-S. Ill (1), Cl. (c) —When appeal to 

Civil Court lies stated — In partition pro. 
ceedings opponent filing objection — Re¬ 
venue Officer relying upon former judgment 
between parties and dismissing objection 
without going into merits—Appeal from 
order lies to Revenue Court and not to 
Civil Court 108 

-Ss. 143 and 184 —Assignee of land 

revenue can claim interest on arrears of 
land revenue due to him 63 

United Provinces Prevention of Adulte. 
ration Act (6 of 1912), S. 4 —Second part 
of S. 4 does not require purchaser to be 
prejudiced — Mere fact that the substance 


U. P. Prevention of Adulteration Act 
offered for sale is not purely the same for 
which license is given is sufficient to hold 
accused guilty 105 

United Provinces Temporary Postpone¬ 
ment of Execution of Decrees Act (10 of 
1937), S. d—S. 6 does not apply to de- 
crees for damages for malicious prosecution 

128 

United Provinces Village Panchayat Act 
(6 of 1920), S. 71 — Panchayat is nob 
Court — Proceedings of Panchayat or Col¬ 
lector under S. 71 are not subject to revi- 
sional jurisdiction of High Court 143 
Usurious Loans Act (10 of 1918), S. 3 — 
Suit can be brought on series of tranaac- 
tions 287 

-S. 3 (2) (h) (as amended hy U. P. Act 

23 of 1934) — Powers of Court to reduce 
rate of interest explained 223 

Wajib.ul.arz — Evidentiary value of — 
Custom—Wajib-ul-arz dated 1862 provid- 
ing that groves were nob transferable—No 
transfer taking place for 70 years Two 
recent transfers held attempt to end exist¬ 
ing custom that groves are not transferable 
and nob the proof of non-existence of the 
custom 2106 

Will—Attestation— Evidence of attesting 
witnesses doubtful — Court may consider 
circumstances of case and may disregard 
testimony of attesting witnesses—Presump¬ 
tion of due execution and attestation will 
be made in case of will which on face of it 
is duly executed 213d 
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A. I. R. 1939 Oudh 1 

■Thomas C. J. and Ziaul Hasan J. 

. Moulvi Rafi Uddin Ahmad and others 

— Applicants. 

V. 

Rani Kaniz Ahid and others — 

Opposite Party. 

■ Privy Council Appeal No. 2 of 1937, 
Decided on 19th October 1938, for leave 
to appeal to His Majesty in Council. 

Civil P. C. (1908), Sec. 110—Multiples pres¬ 
cribed by U. P. Encumbered Estates Act can¬ 
not be made basis of calculating values of 
property. 

The multiples prescribed by the U. P. Encum¬ 
bered Estates Act were fixed for the purposes of 
^e Act and they cannot be made the basis of cal¬ 
culating values of properties generally. The market 
value of immovable property is usually determined 
^y instances of sales. [P 1 G 2] 

Naziruddin — for Applicants. 

Ali Zaheer — for Opposite Party No. 1. 

Order. —This is an application for leave 
to appeal to His Majesty in Council against 
judgment and decree of this Court dated 
22nd September 1936. A question arose as 
to whether or not the value of the subject- 
inatter of the appeal was Es. 10,000 or 
more. The plaintiff-opposite party valued 
her suit at Es. 5990 and this valuation was 
never objected to by the present defendants- 
applicants. It was however urged in the 
application that the decree of this Court 
involves directly a claim respecting pro¬ 
perty of the value of Es. 14,000. We there¬ 
fore acting under O. 45, B. 5 referred the 
matter for report to the Court of first 
instance and the learned Civil Judge of 
Bara Banki has made a report to the effect 
that the value of the property in suit at 
the time when the suit was filed was 
1989 0/1 & 9 


Es. 10,370 and at the time of this Court s 
decree, Es. 11,720. 

This report is objected to on behalf of 
the plaintiff-opposite party on the ground 
that the learned Civil Judge was wrong in 
basing his calculations on the multiples 
prescribed under the U. P. Encumbered 
Estates Act, namely at thirty times the 
profits. We are of opinion that this objec¬ 
tion is well founded. The multiples pres¬ 
cribed by the Encumbered Estates Act 
were fixed for the purposes of the Act and 
they cannot to our minds be made thei 
basis of calculating values of properties 
generally. Moreover, the report of the 
learned Civil Judge shows that he arrived! 
at the figures mentioned above by adding 
Es. 600, the amount of mesne profits, to 
the actual value found out by him by 
multiplying the profits by 30 ; but no 
question of mesne profits would arise in 
the proposed appeal to His Majesty in 
Council as this Court distinctly dismissed 
the plaintiff’s claim for mesne profits. The 
market value of immovable property is 
usually determined by instances of sales, 
but the applicants did not produce a single 
sale deed before the Court below to prove 
the market value of the property in suit. 
We are not therefore satisfied that the 
value of the subject-matter in dispute in 
the present case is Es. 10,000 or upwards. 

It now remains to be seen whether apart 
from the value of the property in dispute 
the case is a fit one for appeal to His 
Majesty in Council. After carefully going 
through the judgment of this Court, we are 
of -opinion that it is not. The judgment 
shows that the plaintiff-opposite party’s 
title to the property in dispute was protec¬ 
ted by the judgment of their Lordships of 
the Judicial Committee in the appeal in 
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Eaushan Ali Khan’s suit as the follo^’ing 
passage in 1936 OWN 1069^ at page 1074 
will show: 

Their Lordships of the Judicial Committee in 
their judgment. Ex. 3, in reciting the history of 
the case, distinctly stated that the Subordinate 
Judge ‘gave the plaintiS a decree for the properties 
which fell to the junior widow, with the exception 
of certain properties in the possession of the Court 
of Wards, as to which the suit failed for want of 
the statutory notice’, and in the end restored the 
decree of the Subordinate Judge. It seems obvious 
that the defendants’ tights are subject to the limi¬ 
tations contained in the decree in their favour, and 
they cannot claim anything more than what has 
been granted under the decree. Thus there can be 
no doubt that the plaintifi’s title as mortgagee 
under Ex. B-21, and as owner of the equity of 
redemption in respect of the mortgage, Ex. B-8, 
under the purchase made by the Deputy Commis¬ 
sioner not only remained unaffected, but was 
expressly protected by the terms of the decree 
passed in Kaushan Ali Khan’s suit. 

How far the prior mortgage in favour of 
Eatan Lai and Kundan Lai, affected the 
plaintiff’s right to possession of the pro- 
perty was also decided on the decision of 
their Lordships of the Judicial Committee 
in 36 I A 203.2 

In view of the decision of their Lordships 
of the Privy Council referred to in the 
judgment no substantial question of law in 
our opinion remains to be decided. We 
therefore dismiss this application with 
costs. 

D.S./b.K. Application dismissed. 

1. Kaniz Abid Talukdaria v. Murtaza Husain 
Khan, (1937) 24 A I B Oudh 159=165 I 0 
373=12 Luck 540=1936 OWN 1069. 

2. Mt. Izzatunnissa Begam v. Kunwar Pertab 

Singh, (1909) 31 All 583=3 I C 793=36 I A 
203=6 A L J 817 (P C). 
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ZiAUL Hasan and Yoeke JJ. 

liar Kishan Das — Plaintiff — 

Appellant. 

V. 

Satgur Prasad — Defendant — 

Respondent. 

First Appeal No. 113 of 1935, Decided 
on 9th September 1938, against order of 
Thomas J,, D/- 17th September 1935. 

Res Judicata—Decision of trial Court on cer¬ 
tain issue—Appellate Court disposing of suit on 
different ground without deciding issue decided 
by trial Court—Issue decided by trial Court is 
not res judicata in subsequent suit. 

Where a trial Court has given a finding on an 
issue but the Appellate Court without deciding 
that issue or treating it as material disposes of the 
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suit on a totally different ground, the issue decided 
by the trial Court cannot be said to have been 
heard and finally decided and hence cannot operate 
as res judicata in a subsequent suit : A I R 1924> 
R C Ui ; AJR 1929 P C 289 and AIR 2932- 
Mad 529, Disling.; 24 Cal 626 (P G), Rel. on. 

[P 8 C 1 ; P 10 C 1, 21 

Niamatullah, Bhagwati Nath, Eadha. 
Krishna, Ganga Dayal and Karta 
Krishna — for Appellant. 

M. Wasim, Ghulam Hasan and B. P. 
Misra — for Respondent. 

Judgment.—This is a plaintiff’s appeal 
against a decree of a learned Judge of this 
Court sitting on the Original Side. The suit 
of the plaintiff-appellant was dismissed on 
a preliminary point, namely that it is 
barred by res judicata owing to the decision, 
in a previous suit (No. 1 of 1927) brought 
in this Court by Mahant Har Narain Das, 
the immediate predecessor-in.interest of the- 
plaintiff, against the present defendant res¬ 
pondent, and the only question argued before 
us was whether or not the decision in Suit 
No. 1 of 1927 was a bar to the present suit. 
The present suit was brought by the appel¬ 
lant for possession of properties specified in' 
annexures A to F attached to the plaint- 
and for some other reliefs and he claimed' 
to be the spiritual successor of Baba Hazara, 
and Mahant Gur Narain Das according to- 
the following pedigree : 

(For pedigree see next page.) 

Annexure A of the plaint relates to- 
villages and shares in villages, one hundred 
and eighty-one in number, situate in the 
districts of Lucknow, Unao, Hardoi, Bah- 
raich, Gonda and Kheri which formed what 
is known as the Maswasi Estate and is 
entered in lists I and II of the Oudh 
Estates Act of 1869. Annexure B comprises* 
four villages said to have been acquired by 
Mahant Gur Narain Das as accretions to 
the estate. Annexure C contains the nameS; 
of forty-two villages and shares in villages 
said to have been acquired by Mahant Har 
Charan Das. Annexure D is a list of 
twenty.five villages out of annexures A, B" 
and C which are said to have been made a 
waqf of for certain purposes by Mahant 
Har Charan Das on 13th February 1879^ 
Annexure E is the list of moveable property 
and cash and annexure P of decretal debt&^ 
standing in the name of Mahant Har 
Narain Das. 

The plaintiff’s case is that the propertied 
in suit belong to a religious institution of 
Udasi Nanakshabi Faqirs founded by Baba* 
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BABA IIAZAUA SAllEB (diedl82 t) 


3 


«39 


I 

Mahatit Gur Narain Das 
(died 18G2) 


Baba Amriti Das (died 1827) 

■ I ■ ■ 

Jot Dus 
(doad) 


Narain Das 


Oharan Das 
(dead) 


1 


Ram Saran Das 
(dead) 


I 

Mabant Bar Narain 
Das (died 1933) 


Balak Ram, appointed Mahant of 
Hathan (Puuiab) 

I I 

Harkishon Das Mabant Har Charan 

(de;ul) Das (died 1910) 

I 


lilabant Sant Rain Das 
(died 1922) 


Mabant Har Kisben 
Das (plaintid) 


1 

Santsaran Das 
(died 1918) 


Ifarbhajan Das 
(died 1907) 


Hazara, the headquarters of ^vhieh is in a 
compouud known as Bagh Baba Hazara, 
situate in mohalla Ahata Surat Singh, 
Lucknow City. The institution is known as 
Sangat Bagh Baba Hazara. Baba Hazara 
is said to have flourished in the beginning 
of the 19th century and to have come to this 
province from the Punjab. He settled in a 
grove under a withered nim tree which in 
course of time revived and the proprietor 
of the grove influenced by the spiritual 
powers of the Baba made a gift of the 
grove to him. Gifts of money and landed 
property were made by the public and the 
ex-kings of Oudh to Baba Hazara and his 
successors, Baba Amriti Das and Mabant 
Gur Narain Das, so that at the time of the 
annexation of Oudh and of the proclama- 
tion of Lord Canning dated 15th March 
1858, confiscating all lands in Oudh, 
Mahant Gur Narain Das was in possession 
of the property mentioned in annexure A. 
Subsequently when the land was released in 
favour of the previous owners by the letter 
of the Chief Commissioner dated lOth 
October 1859, the first and second sum. 
xnary settlements of the aforesaid property 
were made with Mahant Gur Narain Das. 
He died in 1862, but when the Oudh 
Estates Act was passed in 1869, Mahant 
Gur Narain Das’s name was entered as a 
taluqdar at No. 20 in list I and at No. 4 in 
list II of the lists prepared under Sec. 8, 
Oudh Estates Act. A sanad was also granted 
to him in 1860 and it contains a primoge¬ 
niture clause, 

Mahant Gur Narain Das was admittedly 
succeeded by his junior chela Mahant Har 
pharan Das, who is said to have made a 
waqf of property entered in annexure D in 
fayour of the samadbis of Baba Hazara and 
Gur Narain Das situate in the pre¬ 


mises known as Bagh Baba Hazara and 
for expenses of Sadabart, Bhandara and of 
Ram Lila. Har Charan Das died in 1910 
leaving a will dated 1st December 1908 by 
which he nominated his illegitimate son 
Sant Rain Das as his successor. By this 
will he enjoined his successor to observe 
celibacy and to adhere to the other tenets 
of the Udasi Nihang cult. Mahant Sant 
Rain Das accordingly succeeded Har Charan 
Das to the estate and was in possession of 
it up to his death which occurred in 1922. 
As he left no will and, according to the 
plaintiff-appellant, left no chela, three 
claimants to the estate appeared on his 
death. They were Har Narain Das, who 
claimed to be the chela of Har Charan Das 
and gurbhai of Sant Rain Das, Mt. Sheoraj 
Kuar, mother of Sant Rain Das, and the 
present defendant-respondent Satgur Prasad 
alias Har Charan Das, who claimed to be 
the son of Bibi Rup Kuar, daughter of 
Mahant Har Charan Das and sister of 
Mahant Sant Rain Das. This tripartite dis¬ 
pute was settled on 20th January 1922 by 
a compromise (Ex. A.3) brought about by 
some friends. Under this compromise, Har 
Narain Das was to remain in possession of 
the estate during his life and was to be 
succeeded by the present defendant-respon¬ 
dent and the latter was to nominate only 
a chela of the Udasi sect as his successor. 
On 25th November 1924, Har Narain Das 
executed a deed of release (Ex. A.4) by 
which he surrendered his life.interest to 
the present defendant-respondent who was 
to pay to him Rs. 1000 a month for his 
life. It was provided in this deed that if 
the monthly payments were delayed, the 
present defendant-respondent would lose 
his rights not only under this deed but also 
under the compromise of 1922 (Ex. A.3), 
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The plaintiff’s case is that the property 
in suit belongs to the Sangat Bagh Baba 
Hazara, that neither confiscation nor grant- 
ing of the sanad to Mahant Gur Narain 
I)Si nor the passing of Act I of 1869 could 
in law change the nature of the property 
■which continued to lielong and appertain to 
the Sangat Bagh Baba Hazara. He alleges 
that I^Iahant Har Narain Das remained 
in possession of the estate till 25th Nov¬ 
ember 1924, on which date the defendant 
obtained a release from him by means of 
fraud and undue influence, that in pur¬ 
suance of this deed of release the defen¬ 
dant came into possession of the properties 
except Bagh Baba Hazara which remained 
in the possession of Mahant Har Narain 
Das till his death in December 1933, that 
Mahant Har Narain Das in 1927 brought 
a suit against the present defendant for 
cancellation of the deed dated 25th Nov¬ 
ember 1924, on the ground, amongst others, 
of fraud and undue influence and for pos¬ 
session of the properties, except Bagh 
Baba Hazara, which was in his possession, 
and for mesne profits, that in pursuance of 
the final decree in this suit passed by their 
Lordships of the Privy Council in 1932, 
Mahant Har Narain Das obtained delivery 
of possession of immovable properties and 
remained in possession thereof till his 
death. He further alleges that on 11th Janu¬ 
ary 1934, he was installed as Mahant of 
Sangat Bagh Baba Hazara in place of the 
deceased Mahant Har Narain Das by Sri 
Mahants, Mahants and Paqirs of the 
various Udasi Nihang Nanakshahi Sangats 
and is entitled to possession of all the pro¬ 
perties in suit as such Mahant. It is further 
stated that after the death of Mahant 
Har Narain Das the defendant tried to oust 
the plaintiff from the Sangat where the 
plaintiff was residing and to take forcible 
possession thereof, but the said Bagh Baba 
Hazara with some of the moveable properties 
mentioned in annexure E was attached by 
the Criminal Court under S. 145, Criminal 
P. C., and is still under attachment, that 
the defendant who claims title under the 
deed of 20th January 1922, (Ex. A-3) is in 
unlawful possession of the properties in suit 
and has no title to them as he is neither an 
Udasi Nihang Nanakshahi Faqir nor the 
chela of any preceding Mahant of the 
Sangat. The plaintiff further says that the 
properties in suit being at any rate attached 
to the office of the Mahant of Bagh Baba 
Hazara ha who holds the said ofi&ce is 
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entitled to them and the defendant who is 
not the Mahant has no title to them. With 
regard to the agreement of 20th January 
1922 (Ex. A.3) he says that if it was exe- 
cuted by Mahant Har Narain Das, it is void 
and ineffectual for several reasons, namely, 
that Mahant Har Narain Das had no right 
to alter the line of succession and to come 
to an agreement with regard to succession 
with the defendant who is neither a chela 
of any Mahant nor an Udasi Nihang Nanak¬ 
shahi Faqir and therefore not a spiritual 
descendant of Baba Hazara, that the defen¬ 
dant retains his natural ties and caste, eats 
meat, drinks wine and has Mahomedan 
prostitutes in his keeping so that even if 
ever he was an Udasi Nihang Nanakshahi 
Faqir, he has ceased to be such, that Mahant 
Har Narain Das had no interest to convey 
to the defendant after his death and could 
not bind the subsequent Mahants, that the 
alleged agreement being in disregard of the 
interests of the Sangat is not binding on 
the Sangat or the plaintiff and that the 
agreement being neither a family settlement 
nor a deed of amicable settlement of doubt¬ 
ful claims, does not affect the rights of the 
plaintiff with regard to the property in dis¬ 
pute or the Sangat or its Mahantship. The 
plaintiff further contends that in any case 
the agreement of 20th January 1922 does 
not and cannot affect the title of the plain¬ 
tiff to the Mahantship of the Sangat, the 
Sangat itself and the properties mentioned 
in annexures D, E and F. On these allega¬ 
tions the plaintiff claims the following 
reliefs : 

(a) A decree for possession be passed in favour of 
the plaintiff in respect of the properties mention^ 
in annexures A, B, C and D and items 23 to 42 in 
annexure E. (b) That mesne profits amounting to 
Rs, 2,00,000 or such amount as the plaintiff might 
be held entitled to be decreed against the defen¬ 
dant. (c) That it be declared that the plaintiff is 
the lawful Mahant of Sangat Bagh Baba Hazafa 
and is entitled to the possession of the said Sangat 
and all the properties mentioned in annexure E, 
items 1 to 22 and F. (d) That if relief (a) is not 
granted to the plaintiff then it be declared that the 
properties mentioned in annexures A, B and 0 am 
charged with the expenses of the Sangat Bagh 
Baba Hazara and other religious and charitable 
objects connected therewith to the extent of Bs. 
10,000 pet month, (e) That costs of the suit be 
awarded to the plaintiff, (f) That such other rehef 
or reliefs which the nature of the case may require 
be granted to the plaintiff. 

The suit was contested by the defendant- 
respondent on various grounds which gave 
rise to the following issues : 

1 (a) Was Baba Hazara anTJdasi Nihang (celib^) 
of the Nanakshahi Faqir sect and did he found a 
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Saogat iu Moballa Aliatn Surat Singh. Tmcknow 
City, known as Bagh Baba Hazara ? (b) Is Bagh Baba 
Haaara an ancient religious institution aud public 
place of worship of the Hanakshahi sect and does 
it constitute a religious trust ? 2 (a) Is tho plaintitf 
the sole surviving chela of Mahant Har Naraiu 
Das? (b) Is the defendant a duly constituted chela 
of Mahant Sant Rain Das as alleged by him ? 3. 
Was Mahant Qur Harain Das in possession of tho 
immovable properties mentioned in anuexurc A of 
the plaint, or any of them, as and iu tho capacity 
of the Mahant of the alleged Sangat Bagh Baba 
Hazara, did those properties belong and appertain 
to the said Sangat, both before and after the 
annexation of Oudb by the British Government ? 
4. Are the properties mentioned in annexure B 
accretions to the alleged Sangat made by Mahant 
Qur Narain Das after the confiscation ? 5. In res¬ 
pect of what property was the sanad granted to 
Mahant Gur Narain Das ? Was it granted to him 
in his capacity as the Mahant of the alleged Sangat 
Bagh Baba Hazara ? 6. Was Mahant Gur Narain 
Das the owner iu bis own right, of the properties 
mentioned in annexure A (excepting items 178 to 
161), annexure B and items 14 to 33 of annexure C, 
before or after the annexation ? 7 (a). Did Mahant 
Gur Narain Das by his acts and declarations con¬ 
stitute the properties in annexures A and B trust 
properties and himself a trustee thereof and hold 
the same as Mahant of the Sangat ? (b) Wei'e the 
properties mentioned in annexure C acquired by 
Mahant Har Cbaran Das with income of the 
alleged Sangat property in his hands and do they 
constitute Sangat properties ? (c) If the properties 
in annexure A excepting items 178 to 181 and B 
are held to be Sangat properties was Mahant Har 
Ohaian Das the owner of properties in annexure C, 
excepting items 14 to 33, in bis own right ? (d) If 
the properties mentioned in annexures E and F are 
held to be the personal properties of Mahant Har 
Narain Das, is the plaintiS entitled to them ? (e) 
Did Mahant Har Narain Das die possessed of pro¬ 
perties mentioned in annexure E excepting items 
23, 24, 25 and 42 of annexure E (b) and properties 
entered in annexure F ? (f) What is the value of 
the properties mentioned in annexures E and F 
and of those proved or admitted to be in possession 
of the defendant ? 8. Is Bagh Baba Hazara a 
Sangat of Udasi Nihang Nanakshahi Faqirs and 
do the properties in suit belong and appertain to 
the said Sangat and are the trust properties for 
religious and charitable purposes relating to the 
said Sangat ? 9. If the properties in suit are not 
Sangat properties are they attached to the office of 
the Mahant of Sangat Bagh Baba Hazara and is 
the plaintiff entitled to them as such ? 10. Are the 
properties mentioned in annexures A, B and C 
burdened with the obligation of a trust in favour 
of the alleged Sangat and are they charged with 
expenses of the alleged Sangat and other religious 
and charitable objects connected therewith to the 
extent of Rs. 10,000 per mensem or of any other 
amount ? If so, is the plaintiS entitled to a decla¬ 
ration to that eSect?ll. Does there existacustom 
among the Udasi Nanakshahi Faqir sect or in the 
Sangat in question regulating the rule of succes¬ 
sion, (i) to Mahantship, and (ii) to the properties 
in suit ? If so what is the custom ? 

12. Were Sant Rain Das and bis predecessors-in- 
interest Jats and Sudras and if so bow does it 
affect succession to the properties in suit? 13. Was 
ithe plsintifi nominated as the successor under the 
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will dated 28th Docombor 1931, by j^Iahaiit Har 
Narsiin Das ? Is tho said will valid and operative ? 
Was tho plaintid installed as the Mahant of the 
alleged Saugat Bagh Baba Hazara ? If so, what is 
its olTcct ? 14 (a). Did the deed dated 13th Febru¬ 
ary 1879, create a valid waqf in favour of samadhis 
of Bagh Baba Hazara and Mahant Gur Narain 
Das, as alleged by tho plaintiff, or was it void in 
law ? (b) Was tho said deed cancelled as alleged by 
tho defendant and if so, is such cancellation valid 
aud effective? Is the plaintiff entitled to claim any 
relief on tho basis of tho said deed of waqf ? 15 (a). 
Did Mahant Har Narain Das enter into an agree¬ 
ment with the defendant iu 1922 as alleged by him 
(defendant) ? (b) Is the said agreement void, inef¬ 
fectual and uot binding on the alleged Sangat or 
the plaintiff, as alleged by the plaintiff in para. 29 
of the plaint ? (c) If the said agreement be held to 
be binding on the plaintiff, then to what properties 
in suit docs it apply ? IG. Is the present suit or 
any of the issues iu the present suit barred by res 
judicata as alleged in paras. 48 and 49 of tho 
written statement? 17. Is the plaintiff estopped 
from contesting the right aud title of the defen¬ 
dant to the properties in suit ? 13. Is the suit 
barred by limitation? 19. To what mesne profits, if 
any, is the plaintiff entitled ? 20. To what relief, 
if any, is the plaintiff entitled ? 

The learned Judge of this Court who 
heard the case recorded some evidence and 
proceeded to decide Issue 16 and held as 
follows : 

(1) That Mahant Har Narain Das, plaintiff, 
brought the suit (No. 1 of 1927) as representative of 
the Sangat and for possession of properties of that 
Sangat and that the present plaintiff is bound by 
that finding; (2) that reliefs (a) and a (1) were two 
independent reliefs and that Issue 5 was a direct 
aud substantial issue and it was heard and finally 
decided with reference to relief a (1) by both the 
Courts, aud the compromise of 20th January 1922, 
is binding on the plaintiff. Therefore the decision 
that the property is governed by Act 1 of 18G9 and 
that the property is the personal property of 
Mahant Gur Narain Das and is not burdened with 
any trust is res judicata. 

While deciding Issue 16 the learned 
Judge considered the other issues in the 
case also. With regard to Issues 2, 11, 12, 
13, 17,18 and 19, he held that they became 
unnecessary for decision in view of the find¬ 
ing upon the main question. With regard to 
the rest he was of opinion that their trial 
was also barred by the decision in the 
previous suit (No. 1 of 1927). 

The question before us is whether or not 
the decision in Mahant Har Narain Das’s 
suit (No. 1 of 1927) operates as res judicata 
in the present suit. In order to decide this 
question, we must refer in detail to tho 
pleadings and the decision in the previous 
suit. The plaint (Ex. A-695) of the previous 
suit will be found commencing from p. 40, 
part 3 of the paper-book. It begins with 
the pedigree of the spiritual family as given 
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in the present plaint and prays for the 
following reliefs : 

(a) That the deed dated 25tb November 1924, be 
set aside as void, (al) That a declaration be made 
to the eflect that defendant 1 is not entitled to 
any benefit under the agreement dated 20th Janu¬ 
ary 1922, and the deed dated 25th November 1924. 
<b) A decree for possession be passed in favour of 
the plaintiff in respect of properties mentioned in 
Schs. A, B and C. (c) That mesne profits amount¬ 
ing to Rs. 5 lacs be decreed against defendant 1. 

(d) Costs of the suit be awarded to the plaintiff. 

(e) Such other relief or reliefs as the nature of the 
case may admit of be granted to the plaintiff. 

With regard to relief (a), above, para. 23 
of the plaint runs as follows : 

That the deed dated 25th November 1924, re¬ 
ferred toabovc, is not binding on the plaintiff ‘inter 
alia’ on the following grounds and the plaintiff is 
entitled to the possession of the property in suit, 
(a) That the said deed dated 26th November 1924, 
is without consideration, (b) That the said deed 
dated 25th November 1924 does not effect any con- 
veyance of the rights of the plaintiff, (c) That the 
said deed was obtained by the exercise of fraud and 
undue influence as alleged in the preceding para¬ 
graphs practised on the plaintiff who signed it 
without understanding the nature and effect of the 
deed on bis interests at a time when be had no 
independent adviser and yielding to the impor¬ 
tunity of those on whom he relied and who had 
their selfish interest in view. 

With regard to relief (b) for possession, 
Mahant Har Narain Das’s allegations as 
contained in para. 24 of the plaint were as 
follows : 

That even if the deed dated 25th November 1924 
be held to be valid and binding the plaintiff is 
entitled to possession of the property in suit ‘inter 
alia’ on the following grounds : 

(a) That under the deed dated 25th November 
1924, the defendant was bound to pay every mouth 
to the plaintiff the sum of Rs. 1000 secured by the 
said deed and in case of default or delay the plain¬ 
tiff is entitled to enter into the possession of the 
entire property covered thereby and to avoid both 
the deeds dated 25th November 1924 and 20th 
January 1922 the defendant has all along been 
delaying the payment of the said sum and the pay¬ 
ment for the months of November and December 
1926 and January 1927 is still iu arrears in spite 
of repeated demands. 

(b) That defendant 1 has by his actions and pro¬ 
fessions renounced his adherence to Udasi sect as 
contemplated by the will of Mahant Har Charan 
Dass and the agreements dated 20th January 1922 
and 25th November 1924 each have been thereby 
contravened by defendant 1 and which in so far as 
they confer benefits on defendant 1 do so only in 
his capacity of a Nihang Udasi to which parti¬ 
cular cult JIahaut Gur Narain Das belonged. 

(c) That defendant 1 retains his natural ties and 
caste and professes to be a married man, facts 
which disqualify him from occupying the position 
of a Mahant of the Gaddi of Baba Hazara and to 
bo in possession of the property in suit. 

It may be noted here that the defen- 
dants of Mahant Har Narain Das’s suit 


were not only the present defendant-res. 
pondents but also two others, ’namely Mt. 
Eaj Kumari, defendant 2, who was said to 
be in the keeping of the present defendant- 
appellant, and Nand Kumar, defendant 3, 
w’ho was manager of the estate and who 
was said to have secured for himself a 
benefit of Rs. 100 a month as a charge on 
the property in suit. The suit appears 
however to have been contested mainly by 
the present defendant. His pleas will ap- 
pear from the issues framed in the case. 
They were as follows : 

(1) Was Har Charan Das the senior chela of 
Mahant Gur Narain Das ? (2) Is the plaintiff the 
chela of Mahant Har Charan Das and if so, is he 
the senior chela ? (3) Is Mt. Rup Kuar mother of 
defendant 1 the illegitimate daughter of Mahant 
Har Charan Das ? (4) Is defendant 1 the chela of 
Mahant Sant Rain Das ? (5) Is the property in 
suit appurtenant to the sangat of Baba Hazara and 
not the absolute property of the Mahant for the 
time being ? (6) Was the deed executed by the 
plaintiff and defendant 1 on 25th November 1924 
not a genuine agreement but intended by the par¬ 
ties themselves to remain inoperative ? (7) Does 
the above deed if genuine amount to a valid con¬ 
veyance of all the property ? (8) Is the said deed 
invalid as being (a) without consideration, or 
(b) obtained by undue influence and fraud as 
alleged by plaintiff ? (9) Are the holders of this 
gaddi members of the sect of Nihang Udasi and 
if so, are they bound to celibacy ? (10) Is defen¬ 
dant 1 married to defendant 2 ? (11) Has defen¬ 
dant 1 forfeited his rights.to this property by 
non-observance of the rules of the Udasi sect in 
the manner alleged in the plaint and in particular 
by contravening the terms of the will of Mahant 
Har Charan Das and the agreement of 20th Janu¬ 
ary 1922 ? (12) Has defendant 1 made default or 
delay in paying the allowance due to the plaintiff 
under the agreement of 25th November 1924 and, 
if so, has be forfeited his rights under that agree¬ 
ment ? (13) Is the plaintiff estopped by accepting 
benefits under the deed of 25th November 1924 
from challenging the validity of that deed ? (14) Is 
defendant 1 liable to render accounts of the receipts 
of the property since it came into his possession 
under the deed of 25th November 1924 ? (15) To 
Nvbat relief, if any, is the plaintiff entitled ? (16) 
Are the plaintiff’s rights extinguished by the doct¬ 
rine of merger and surrender ? 

The suit was tried by Pullan J. whose 
findings on the above issues were as follows: 

On Issue 1 he held that Har Charan 
Das was the junior chela of Gur Narain 
Das. On Issue 2, it was held that the plain¬ 
tiff was the senior chela of Mahant Har 
Charan Das. On Issue 3, Mt. Rup Kuar 
was found to be the illegitimate daughter 
of Mahant Har Charan Das. Issue 4 was 
found in the negative. On Issue 5, which 
is most important from the point of view 
of the present suit, the learned Judge held 
that the property was not appurtenant to 
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the Sangat of Bagh Baba Hazara but the 
ftbaolute property of the Mahant for the 
time being as a taluqdar under Act 1 of 
1869. Issue 6 was found against the plain, 
tiff and it was held that it was a genuine 
etgi^eement and was intended to be opera, 
.tive. Issue 7 was also decided against the 
plaintiff subject to the findings on Issue 8. 
-On Issue 8 it was held that the agree, 
ment of 25th November 1924 was not 
without consideration but was obtained by 
undue influence and fraud. On the ques¬ 
tion involved in Issue 9 it was held that 
the holders of the gaddi while abstaining 
from marrying were in the habit of keeping 
mistresses. On Issue 10, it was held that no 
marriage took place between defendants 1 
and 2. Issue 11 was decided in the nega- 
tive, that is to say against the plaintiff. 
On Issue 12 the decision was that defen¬ 
dant 1 made default in paying the allowance 
due to the plaintiff and that he had forfeited 
his rights under the agreement of 1924. 
Issues 13, 14 and 16 were decided in favour 
of the plaintiff. As a result of the findings 
referred to above, the suit of Har Narain 
Das, plaintiff, was decreed as follows : 

(a) The deed of 25th November 1924 is set aside 
as void, (b) a declaration is made to the effect that 
'defendant 1 is not entitled to any benefit under the 
agreement dated 20th January 1922, (c) a decree 
possession is passed in favour of the plaintiff in 
respect of the properties mentioned in Sch. A, B 
and C, (d) the plaintiff will receive such mesne 
profits aa may be subsequently determined from 
defendant 1, (e) the plaintiff will receive his whole 
‘Costs from defendant 1. Defendants 2 and 3 will 
•hear their own costs. 


Against the decree of the learned Judge 
the present respondent filed an appeal 
"which was heard by Stuart, C. J. and 
*Wazir Hasan, J.* who varied the decree 
■of the trial Judge in the following terms : 


We affirm the decree of the trial Court in so far 
as the relief of cancellation of the document of 
26th November 1924 is concerned, and also to the 
celief for possession in consequence thereof. As to 
the relief granted by that Court in respect of the 
forfeiture of the defendant-appellant’s rights under 
^he settlement of 20th January 1922 we accept the 
appeal and reject that relief. As to mesne profits 
(the plaintiff is only entitled to them from the date 
•.of the suit till the recovery of possession by him, 
4be reason being that the document of 25tb 
November 1924 was only voidable at the option of 
the plaintiff and the plaintiff did not exercise that 
Option earlier than the date of this suit. The 

S iount of the mesne profits will be determined 
reafter. 


* As to costs we are of opinion that the plaintiff is 
Clot entitled to his costs in foil because he obviously 
(Mkcd for more reliefs than he was entitled to and 
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it was only before u.s that the claim to relief in 
respect of a declaration that defendant 1 is not 
entitled to auy benefit under the earlier document 
of 20th January 1922, that is to say he has lost 
his remainderman’s estate also, was admitted by 
the plaiutiff-respondont’s learned counselasa relief 
to which the plaintiff is not entitled if the relief as 
to the cancellation of the deed of 25th November 
1924 is granted in his favour. We therefore direct 
that the plaintiff will be entitled to half his costs 
from defendant l.Satgur Prasad, in both the Courts 
and that the said defoudaut and the other two 
defendants will bear their own costs throughout. 

It will thus be seen that the Appellate 
Bench of this Court disallowed relief (al) 
of the plaint and varied the decree of the 
trial Court. With regard to mesne profits 
by restricting the period of those profits 
and holding that tho plaintiff was entitled 
to mesne profits from the date of the suit 
only. Against this decree both the parties 
appealed to His Majesty in Council and the 
judgment of their Lordships of the Privy 
Council (Ex. A-1025) shows that the decree 
of the Appellate Bench of this Court was 
varied only in so far as to substitute for 
the words date of the suit” the words 
“25th November 1924” and to add after 
the words “possession by him” the words : 

The defendant-appellant being entitled to credit 
in the account so to be taken for all sums paid by 
him after that date to respondent 1 and interest 
being allowed at the usual rate on both sides 
thereof. 

Thus the decree of the Appellate Bench 
was amended only in respect of tlie mesne 
profits. In other respects the decree was 
allowed to stand. 

There can be no doubt that Issue 5 of 
the previous suit, namely whether the pro¬ 
perty in suit appertained to the sangat of 
Baba Hazara or was the absolute property 
of the mahant was decided by the trial 
Court against the then plaintiff and it was 
held that the property was not appurtenant 
to the sangat but was the absolute pro- 
perty of the mahant for the time being 
as a taluqdar. As however, the decree of the 
trial Judge was appealed from it merged 
into the Appellate Court’s decree and the 
question is whether or not the Appellate 
Court decided this question and whether it 
affirmed or reversed or varied the finding 
of the trial Court on this point. While the 
learned counsel for the respondent contends 
that the finding of the trial Court on Issue 
5 was affirmed by the Appellate Bench, it 
was argued on behalf of the plaintiff-appel- 
lant that the Appellate Court did not 
decide the question at all but confined its 
decision to a finding on Issue 8 (b), namely 
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■whether or not the deed of 1924 was void 
on account of undue influence and fraud. 
It is conceded on behalf of the respondent 
that if the learned Judges who heard the 
appeal in this Court did not decide Issue 5 
the question whether or not the property 
in suit belonged to the sangat cannot be 
regarded as res judicata. 

After hearing the learned counsel for 
parties at length and giving our best con- 
'sideration to the question, we regret wo 
Icannot agree with the finding of the learned 
trial Judge on this point. After reading the 
[judgment of the Appellate Court with care 
more than once, we have come to the con¬ 
clusion that the question involved in Issue 
5 of the previous suit was left undecided 
iby that Court. 

Before quoting some passages from the 
judgment of the Appellate Bench which 
bear on the point, we consider it necessary 
to refer to some proceedings in the trial 
Court. It appears that during the course of 
the trial before Pullan J.,Mr. Niamatullah, 
counsel for the plaintifi", made the following 
among other statements, on I6th July 1927 
(page 69 part 3 of the paper-book) : 

His client claims the property as successor of 
Mahant Sant Bain Das but not independently of 
the agreement of 20th January 1922. 

After this statement the counsel for the 
defendant put in an application on 15th 
August 1927, saying that in view of the 
statement of the counsel for the plaintiff, 
Issues 1 to 5 and 9 in the case had become 
unnecessary and praying that these issues 
be deleted : vide page 71, part 3 of the paper- 
book. In reply to this application an appli¬ 
cation was put in on 22nd August 1927 on 
behalf of the plaintiff in which it was said 
that the statement of the plaintiff’s coun¬ 
sel referred to in the defendant’s applica¬ 
tion only meant that the plaintiff claimed 
to be the successor of Mahant Sant Eain 
Das as alleged by him in the plaint but sub¬ 
ject to the covenants binding on him under 
the agreement of 20th January 1922, and 
that that statement did not obviate the 
necessity of Issues 1 to 5 and 9 being tried. 
On this the learned Judge passed an order 
in which he said : 

In my opinion the issues as already framed 
should remain intact except for the verbal altera¬ 
tion efiected in Issue 8 and I order accordingly. 

It will thus be seen that all the issues 
originally framed in the case were allowed 
to remain as they were. Indeed the learned 
Judge recorded findings on each and every 
one of them. "When the case came up in 


appeal before the Bench however it appears 
that the learned counsel for the plaintiff 
agreed that if Issue 8 (b), namely whether 
or not the release Ex. A-4 was obtained by 
undue influence and fraud be decided in his- 
favour, other questions raised by him in 
his memorandum of appeal need not be^ 
decided. 

We may now refer to the following 
passages occurring in the judgment of their 
Lordships of the Appellate Bench : 

Before proceeding further, it is necessary to clear 
one important matter. The plaintiff founded his 
title to immediate possession exclusively on the 
settlement of 20th January 1922. This was clearly 
stated by the learned counsel for the plaintifi on- 
the day of the opening of the trial of this case 
before Pullan J. This statement will be found at 
page 32 of part 1 of the record. The statement is 
as follows : 

‘Mr, Niamatullah (counsel for the plaintiff* 
states that his client claims the property as the 
successor of Mahant Sant Rain Das, but not in¬ 
dependently of the agreement of 20bb Januar;^ 
1922.’ 

The question of the plaintiff’s title having thus 
been confined to rest on the settlement of 20th 
January 1922 the counsel for the defendant-appel“ 
lant stated in reply that ‘in view of the statement 
just made by Mr. Niamatullah for the plaintiff he 
does not now consider it necessary to set up the 
title of defendant 1 prior to the agreement of 20th 
January 1922.’ In this state of pleadings, it is 
clear that all questions relating to the titles of’ 
plaintiff and the defendant to the property in suit 
under a claim of succession to the estate ofr 
Mahant Sant Rain Das outside the terms of the' 
settlement of 20th January 1922 are beyond the 
scope of the present suit. It follows and this waa^ 
agreed to by the learned counsel on both sides 
before us, that in the event of the later agreement 
of 25th November 1924 being set aside as vitiated< 
by undue influence and fraud, the parties in re^* 
pect of their rights, are relegated to the position- 
which they occupy under the earlier agreement or 
20th January 1922, and in the same event it Is 
further agreed that the decree of the trial Coui^ 
must be modified by deleting the relief in respect 
of the deed of 20th January 1922, It will appear 
from what has just noto been stated that the 
mary question for decision in the appeal istheone 
which is covered by Issue 8 (b) (see p. 31, part t' 
of the printed record) of the issues framed 
the trial Court and if we uphold the finding or 
that Court on this issue no other question need 
be decided. We may however mention that on 
behalf of the appellant the findings of the trial 
Court on Issues 12 and 13 and on behalf the 
tiff-respondent on Issue 10 were also challengeo. 
After hearing prolonged arguments on both sid.^ 
and after having taken time for considering our 
judgment we have come to the conclusion th^ 
the finding of the trial Court on Issue 8 (b) must’ 
be affirmed. In consequence of this conclusion i 0 $ 
would refrain from deciding any other issue in' 
the appeal. 

The underlinedriiflZicf 2 'e(i here) portion^ 
of the above passages appear to us to sho^T 
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dearly that the Appellate Bench consider, 
ed it unnecessary to decide any of the 
issues arising in the case except Issue 8 (b) 
and that they did not decide any other 
issue. 

The learned counsel for the respondent 
xdies on the following passage occurring 
at page 119. 

Mahant Gut Naiain Das was therefore a taluq> 
darwithin the meaning of theOudh Estates Act of 
1869 and the immovable property' held by him 
and now in suit is an estate within the meaning 
of the same Act. This conclusion was agreed to by 
both sides during the course of the arguments 
before us. In the trial Court however, the plaintiff 
set up the case that the estate in suit was bur. 
dened with a religious trust and the succession to 
it was regulated by the custom of the foundation 
to which it was attached. This foundation accord* 
ing to him is the Nanakshahi sangat situated in 
the City of Lucknow. According to the custom 
the plaintiff said the title to succession is with 
hm and according to the same custom it is not 
with the defendant-appellant. The trial Court 
rejected this case of the plaintiff and lound that 
the estate in suit was held by Mahant Gur Karain 
Das in his own right without any obligations of a 
religious trust and that the incidents of an estate 
as defined in Act 1 of 1669 are applicable to it. 
This finding of the learned Judge was not ques* 
tioned before us by the learned counsel for the 
plaintifi-respondent and is therefore agreed to by 
both sides. 

It is argued that this amounts to au 
affirmation of the trial Court's finding that 
the property in suit is not appurtenant to 
the sangat and that in fact that finding of 
the trial Court was accepted in appeal by 
the learned counsel for the then plaintiff- 
wspondent. We cannot however accede to 
this argument. Though the last sentence of 
the passage quoted above is not very clear, 
there can be "bo doubt that the passage 
occurs in the narration of the facts of the 
case and cannot in our opinion be taken as 
a finding recorded by the Appellate Bench. 
The narration of facts continued to about 
three pages after the passage quoted from 
P* 119 and the consideration of the ques. 
tions involved in the case commenced with 


para. 1 at page 123 quoted above, and after 
referring to the points agreed to by the 
Jwrned counsel on both sides the learned 
Judges said : 

bearing prolonged arguments on both sides 
after havGig taken time for considering our 
flfidinxent, we ^ve come to the conclusion that 
to ding of the trial Court on Issue 8 (b) must 
fa rmed, tn consequence of this conclusion, we 
retrain from deciding any other issue in the 

ar© of opinion that the words “any 
^Mtrtlissu©’* mean any issue other than 
llfitie 8 (b). The learned counsel for the 
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respondent contends that they moan any 
issue other than Issue 8 (h) and the other 
issue referred to at p. 119, but this coiiteu- 
tion is rebutted and the view taken by us 
fully supported by what follows at p. 139, 
namely : 

On behalf of the plaiiitiif-respondent the tiudiiig 
of the trial Court on Issue 10 was challenged but 
as we have already said every other issue in the 
case becomes immaterial .after we have aflirmecls 
the finding of the trial Court on the issue of undue 
influence and fraud. 

This leaves no room for doubt that the 
learned Judge did nob consider it necessary 
to decide any issue other than tliat of 
undue influence and fraud and that they 
did not decide any such issue. The conclu¬ 
sion that we have arrived at is further 
strengthened by the fact that the whole of 
the judgment of the Appellate Bench after 
the narration of the facts of the case is 
devoted solely to a consideration of Issue 8 
(b), namely whether or not the release of 
1924 was obtained by undue influence and 
fraud. We may also point out that the sol© 
or at least the main object of Mahant Har 
Narain Das in the previous suit was to 
obtain immediate possession of the pro¬ 
perty, and, but for the release of 25th 
November 1924, he was entitled to posses¬ 
sion for life even under the agreement of 
20th January 1922, so that it was perfectly 
reasonable on the part of the counsel for 
Mahant Har Narain Das to say that if 
Issue 8 (b) relating to the invalidity of the 
deed of release on the ground of undue 
influence and fraud be decided in his favour 
he did not insist on any other question in 
the case being decided. Accordingly, the 
appellate Bench proceeded to decide Issue 8 
(b) and having concurred with the trial 
Court’s finding on that issue and having 
declared the release of 1924 void, decreed 
the plaintiff’s suit for possession “in con¬ 
sequence of” their cancelling the deed of 
25th November 1924. 

So far as the decree of their Lordships 
of the Privy Council is concerned, it only 
confirmed the decree of the Bench of this 
Court except with regard to the period for 
which the plaintiff was entitled to mesne 
profits, and though the plaintiff in his 
appeal before their Lordships raised various 
questions in his memorandum of appeal, 
their Lordships referring to the plaintiff’s 
cross-appeal and to the Appellate Court’s 
finding that the plaintiff was not entitled 
to mesne profits for a period earlier tlian 
the date of the suit, say : 
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It is against this finding only that the cross- 
appeal of the plaintifi has been pressed and it is 
contended on his behalf that, having regard to the 
conclusion, now established, that the deed under 
which the defendants got possession was procured 
by undue influence and fraud the plamtiQ onti* 
tied to the account which he has claimed* 

It is thus clear that their Lordships also 
did not decide any question other than that 
of mesne profits. We are therefore decidedly 
of opinion that the decision in Mahant Har 
jNarain Das’s suit (No. 1 of 1927) does not 
|operate as res judicata on any issue raised 
|in the present suit* In view oC this conclu- 
f>ion, it is nob necessary to refer to-the 
various cases relied on by the learned 
counsel for parties except one or two. The 
learned counsel for the respondent laid 
great stress on the case in 51 I A 293 in 
which it was held that an issue is res judi¬ 
cata where the judgment of an Appellate 
Court shows that the issue was treated as 
material and was decided although the 
decree made merely affirms the decree of 
the lower Court which did not deal with 
the issue, V>ut in Mahant Har Narain Das s 
case the Appellate Court neither decided 
Issue 5 nor treated it as material. 

The case in A I R 1929 P C 289"- was 
also relied on which lays down that an 
order by consent, not discharged by mutual 
agreement and remaining unreduced, is as 
effective as an order of the Court made 
otherwise than by consent and not dis¬ 
charged on appeal, bub this case too has 
manifestly no application to 
the case as found by us. In 139 I p 
relied on by the learned counsel for the 
respondent, it was held that where^ in a 
prior suit there was no issue or decision of 
a certain point as it was admitted by bot^h 
parties and a decree was passed on the 
basis of the facts admitted, res judicata on 
account of the prior decision extends not 
to the actual decision only but to the com- 
. mon basis or facts accepted by both parties 
and incorporated and made the foundation 
of the judgment and decree in the case ; 
but as we have seen, the decision of the 
Appellate Court in Mahant Har Narain 
Das’s case did not proceed on any facts 
agreed to by the parties. ____ 

1. Midnapur Zamindarl Go. bAd. v. ^aMsh 

Narayan Roy. (192^ 11 A I ^ 

I C 827—51 Cal 631=51 I A 293 fP D). 

2. Charles Hubert " 0^7 

cott. (1929) 16 A I R P 0 289=118 I G 7 

3 Sundararajamma v. Ramulu Chatty, (1932) 19 
air Mad 519=139 I C 761, 


The present case appears to us to be 
governed by the decision of their Lordships 
of the Privy Council in 24 I A 50. In that 
case a suit was brought to have it depared 
that the defendant was not the son of Anar 
Koer. In a previous suit between the same 
parties, the issue whether the defendant 
was or was not the son of Anar Koer had 
been raised and decided against the pain- 
tiffs by the first Court but the High Court 
dismissed the suit as not properly consti¬ 
tuted without giving any decision of the 
issue whether the defendant was or was 
not the son of Anar Koer. It was held by 
their Lordships of the Privy Council that 
the issue had not been heard and finally 
decided” and was not res judicata. Similarly, 
in Har Narain Das’s case though the trial 
Court have a finding on Issue 5 the Appel¬ 
late Court disposed of the suit on a totally 
different ground. Therefore the finding of 
the trial Court in the previous suit is not 
a bar to the trial of the issue in the present 
suit whether the property in suit apper¬ 
tains to the Sangat Bagh Baba Hazara. 

We may also note that it was conceded 
by the learned counsel for the respondent 
that even if Issue 5 of Mahant Har Narain 
Das’s suit be deemed to have been decided 
in that suit, some of the issues in the pre- 
sent suit, namely 2 (a), 2 (b), 11 (i)j 12, 
13, 14 (b), 15 (c). 17 and 18, will have to be 
tried. We allow the appeal with costs and 
having come to a conclusion contrary to 
the decision of the learned trial Judge on 
the question of res judicata, remand the 
case for trial under O. 41, Rule 23, Civil 
P. C. The costs of the trial Court will 
abide the result. 


d.s./e.k. 


Case remanded. 


4. Shcosagar Singh v. Sifcaram Singh, (1897) 24 
Cal 616=24 I A 50=7 Sar 124=1 0 W N 297 
(P C). 


A. I. R. 1939 Oudh 10 

Yorke J. 

Sheikh Barsati — Appellant. 

* 

V. 

Sarju Prasad and others —Respondents. 

Second Appeal No. 351 of 1936, Decided 
on 15th October 1938, against order of 
Addl. Civil Judge, Gonda, D/- 30th July 
1936. 

(a) Specific Relief Act (1877), S. 31—Pur¬ 
chaser’s rights not affected even if suit under 
S* 31 not filed. 
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Section is an enabling Section and the fact of 
its not being made use of cannot dopcivo a pur- 
chaser of the rights conveyed to him bv bis sale 
deed -.AIR 1033 Oudh 133 and A I R 1937 All 
355, lid. on. [P 11 C 2] 

(b) Oudh Rent Act (22 of 1888), S. 108 (8). 
Proviso — Under*proprietor or proprietor can 
litigate to establish his right as such in Civil 
Court* after he is ejected by a Revenue Court. 

Although a Revenue Court in Oudh is com¬ 
petent to decide a question between a tenant and 
A sub-tenant exclusively, an under-proprietor can 
litigate under S. 108 (10) to establish his rights 
as such in a Civil Court after he has been ejected 
by a Revenue Court, a fortiori a proprietor cannot 
be deprived of a similar right. [P 12 C 2] 

Plaiutifi purchased certain plots of land iu 
Oudh. One of the plots was wrongly entered in 
■the sale deed. Plaintiff was in occupation of all 
the plots for many years but was subsequently 
■ejected for arrears of rent, as be was treated only as 
A tenant under Sec. 127 on account of the clerical 
mistake. Plaintiff brought a suit for possession 
in a Civil Court : 

Held that the Civil Court could not set aside 
the decree of the Revenue Court, but the suit was 
maintainable under S. 108 (10), Proviso : A J JR 
1916 P C 150. foil; J93? 0 W N 686 and AIR 
2926 Oudh 348, Ref. [P 13 C 1] 

(c) Specihe Relief Act (1877), S. 31 —Mutual 
mistake between vendor and vendee as to 
■description of property—Subsequent purchaser 
purchasing it with knowledge of mistake can¬ 
not plead having acquired rights in good faith. 

Where there is a mutual mistake between the 
Tcndee and vendor as to the description of the pro¬ 
perty in the sale deed, a third person, who being 
aware of such mutual mistake and intending to 
take advantage of it subsequently purchases that 
property from the original vendor, cannot plead 
that he acquired his rights in good faith : 34 Mad 
SI, Rel. on. [P 13 C 2] 

Naim Bllah — for Appellant. 

G. D. Khare — for Hespondeyits. 

Judgment. —This is a defendant’s second 
appeal by one Sheikh Barsati in a suit for 
possession of a cultivatory plot No. 691 
in village Ekdanga, District Gonda. The 
plaintiffs came into Court with a statement 
that on 28th February 1906 they obtained 
a registered sale deed, Ex. 2, from defen- 
•dants 2 and 3 in respect of 13 plots, Nos. 
681 to 693, measuring 8’53 acres. This sale 
deed therefore included or was intended to 
include plot No. 691 with an area of '90 
acre, but by a clerical mistake the number 
was written in the sale deed as 651 instead 
■of 691. It was said that the plaintiffs 
■entered into possession of all the plots and 
remained in possession up to 1935, when 
they were ejected by the defendant treat¬ 
ing them as tenants under Section 127, 
Oudh Rent Act. It appears from the evi¬ 
dence that the plaintiffs applied for muta¬ 


tion on 20th Doccml)er 1906, wlu'n in 
spito of tho statement of one of the vondors, 
Ex. 3, in which ho admitted that plot 
No. 691 had been sold and that No. 051. 
Iiad boon written in tho sale dood by 
mistake, tho mutation Court by its order 
of 28th January 1907 refused mutation of 
plot No. 691 telling tho vondccs-plaintitfs 
that they should get another sale deed in 
respect of that plot. Tho mutation Court 
did not and could not give mutation in 
respect of plot No. 651 because that plot was 
in a different mahal and had an entirely 
different area from that entered in tho 
sale deed for plot, No. 651. This order of 
the Mutation Court was made despite tho 
fact that the mutation application was not 
opposed. It is clear that the vendees could 
at that stage have instituted a suit under 
S. 31, Specific Relief Act, but they did not 
do so, and as has been held in severalj 
rulings they w'ere not bound to do so, as 
that Section is an enabling Section and the 
fact of its not being made use of cannot 
deprive a purchaser of the rights conveyed 
to him. The only result of this failure on 
the part of the plaintiff's to institute a suit 
under S. 31 was that they were not recor¬ 
ded in the khewat as proprietors of this 
plot, and in the village khasra they were 
recorded as tenants “bila tasfia lagan”, that 
being the only entry which it was possible 
for the revenue authorities to make. 

On 12th December 1932 defendants 2 
and 3, that is the plaintiffs’ vendors, exe¬ 
cuted a sale deed. Ex. A-1, in respect of the 
whole of their 2 annas 8 pies share whose 
area is 16.03 acres with the exception of 
the area mentioned in the prior sale deed, 
Ex. 2, in favour of Noor Dlohammad, the 
predecessor of defendant 1, the present 
appellant. The recital in the sale deed is 
that in the share of 2 annas 8 pies trans¬ 
ferred, the plots in accordance with the 
khewat and the sale deed in favour of Sarju 
Prasad and others are exempted, the whole 
of the rest of the rights and share of 
2 annas 8 pies are sold to the vendees, and 
it is further on stated that the area of the 
whole 2 annas 8 pies share is 16.03 acres. 
In November 1934 defendant 1 issued a 
notice of ejectment for arrears of rent 
against the plaintiffs as recorded tenants of 
plot No. 691. He apparently took steps to 
eject the plaintiffs, treating them as tenants 
“bila tasfia lagan” under the provisions of 
Ss. 53 (2), 54 and 55, Oudh Rent Act. It 
appears that the plaintiffs did contest this 
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notice by iostituting on 28th April 1935 a 
suit under S. 59 to contest the notice, but 
this they withdrew on 24th November 1935 
probably in view of the fact that there was 
little point in proceeding with it as they bad 
previously on 25th April 1935 instituted a 
declaratory suit in the Civil Court for a 
declaration that they were in possession of 
plot No. 691 as proprietors. This suit had 
been subsequently changed into a suit for 
possession by an application of 11th June 
1935 after defendant 1 had obtained formal 
possession of the plot. 

In answer to the plaintilfs suit to recover 
proprietary possession of this plot, the 
defendant denied the plaintiffs title under 
the sale deed of 1906, and claimed that he 
was owner of the plot under the sale deed 
of 1932. He further claimed protection 
under S. 31. Specific Relief Act, and pleaded 
that the suit was barred by Art. 96, Limi¬ 
tation Act, and that the Civil Court had no 
jurisdiction to try the suit. The trial Court 
decided that plot No. 691 had been sold to 
the plaintiffs as alleged by them. It held 
that DO question of adverse possession arose 
and gave no finding on the issue which 
dealt with that question. It held that the 
suit was not barred by limitation and that 
it was cognizable by the Civil Court, but it 
held in favour of the defendant on the view 
that his predecessor.in-title was a purcha. 
ser of the property in good faith and for 
value, and therefore defendant I’s right 
could not be interfered with. The learned 
Civil Judge agreed with the finding of the 
trial Court that plot No. 691 was sold to 
the plaintiffs under their sale deed of 1906. 
It went on to hold that that plot was not 
sold to the defendant under his sale deed 
Ex. A-1 of 1932, and it further held that 
even if it were to be held that that plot 
which had already been transferred to the 
plaintiffs and defendants 4 and 5, was also 
transferred to defendant 1 s predecessor, 
Noor Mohammad, under the subsequent 
sale deed, it was impossible on the evidence 
on the record to hold that Noor Mohammad 
had no notice of tlie prior sale. It followed 
that he could not be said to be a purchaser 
of the property in good faith. The question 
of limitation was not apparently argued 
before the lower Appellate Court and has 
not been argued before me, and from the 
judgment of the lower Appellate Court it 
does not appear that the question of the 
cognizability of the suit by the Civil Court 
was argued before it. 


The first point which I propose to deal 
with is the question whether this suit was 
cognizable by the Civil Court. Learned 
counsel contended that the suit for eject¬ 
ment of the present plaintiffs was a suit 
under S. 127. Oudh Rent Act, read with 
S. 108 (2) of the same Act, which was cog¬ 
nizable only by the Revenue Court. He 
said that in that suit the defendants could 
plead that there was no relationship of 
landlord and tenant between them and the 
plaintiffs of that suit, and that they were in 
possession as landlords, but he has omitted 
to notice that the rent Court under the 
Oudh Rent Act has no power to decide that 
question, and is bound by its own records. 

It is no doubt a fact, as held in 1937 O \Y N 
886,^ that when a matter exclusively within 
the jurisdiction of a Court of Revenue has 
been tried and decided by the Court as bet¬ 
ween the parties, no subsequent suit would 
lie in the Civil Court having for its sole 
object the annulment of the decree passed 
by the Court of Revenue, but it is quite 
plain that although a Revenue Court in 
Oudh is competent to decide a question 
between a tenant and a sub-tenant exclu¬ 
sively as was done in the case reported in 
6 0 W N 1214.^ a case in which there was 
a dispute between a tenant and a sub-ten¬ 
ant who himself claimed to be the tenant 
in chief, Sec. 108, Cl. 10 directly provides 
that: 

Nothing in this Section shall operate to debar 
any person claiming to be an under-proprietor who 
has been ejected under the provisions of S. 60 from 
bringing a suit for possession in a Civil Court. 

If an under.proprietor can litigate to 
establish his rights as such in a Civil Court 
after he has been ejected by a Revenue 
Court.a fortiori a proprietor cannot possibly 
be deprived of that right, and that appears 
quite clearly from the notes at page 463 of 
Mata Prasad’s Rent Law in Oudh (Edn. 7), 
and the decision of the Privy Council 
reported in 20 O G 8,® where it was held 
that in Oudh the Court of Revenue has th& 
exclusive jurisdiction to determine what is- 
the status of a tenant of lands, and what 
are the special or other terms upon which 
such tenant holds, and that the Civil 
Courts have the exclusive jurisdiction ta 

1. Rustam Singh v. Mt. Ahmadunnisa, (1937) 

OWN 886=170 I C 639. 

2. Har Nath Singh v. Sri Ram, (1926) 13 A I R 

Oudh 348=93 I C 374=6 OWN 1214. 

3. Mohammad Abul Hasan Khan v. Prag, (1916V 

3 A I R P C 150=38 I C 814=20 0 0 8 (PC)* 
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deoido whether or not a person in posses- 
eion ot lands holds a proprietary or an 
under-proprietary right in the lands, To my 
mind therefore there is no room for doubt 
on this point. No doubt the Civil Court 
cannot set aside the decree of the Revenue 
Court but it can, as indicated by the very 
frame of the Proviso to Sec. 108, Cl. (8), 
give a decree to the present plaintiffs for 
possession. 

The second point, which has been urged, 
is set out in ground No. 3 of the grounds 
of appeal where it is stated that the learned 
Civil Judge has misconstrued the sale deed. 
Ex. A-1, in holding that the defendant- 
appellant is not the owner of the plot in 
dispute. There is really nothing to discuss 
in this point as it has been thrashed out 
already at great length by the learned 
Civil Judge. It is quite clear that what 
was sold to the plaintiffs and defendants 4 
and 5 under their sale deed, Ex. 2, was a 
series of plots from 681 to 693 with an 
area of 8‘63 acres. It is equally clear that 
there was a slip of the pen by the writer 
of this sale deed whereby No. 691 was in¬ 
correctly written as No. 651. In the light 
of the admission of the vendor, Ex. 3, and 
the fact that the plaintiffs were in posses, 
sion of this plot without payment of rent 
from 1906 to 1932, there can be no room 
for doubt that the plot had been transferred 
to the plaintiffs. It remains then to con. 
sider the sale deed of the defendant. By 
this sale deed, the defendant has sold a 
share (not plots) having an area of 16.03 
acres less the property consisting of plots 
transferred to Sarju Prasad and others, 
plaintiffs. A reference to the plaintiffs’ sale 
deed was obviously enjoined upon the pur¬ 
chaser Noor Mohammad, defendant I’s pre¬ 
decessor, by the very wording of his own 
sale deed and that sale deed Ex. 2 showed 
an area of 8.53 acres already transferred to 
the plaintiffs. It further appears from the 
evidence of the defendant’s own witness, 
p. W. 1, that at the time of the execution 
of the defendant’s sale deed what was con¬ 
sidered was only the area sold, and that 
inquiry was made from the plaintiffs also. 
The defendant was therefore perfectly well 
aware that the only area which he could 
get and was getting by his sale deed was 
7*50 acres. It seems to me that the learned 
Civil Judge was fully justified in coming to 
the conclusion that the defendant was not 
a transferee of plot No. 691 at all by virtue 
of his sale deed, Ex. A-l. 


Tho third point raised is tlio question 
whether tho last clauso of S. 31, Specific 
Relief Act, has any a]q)lication to tho j)ro. 
sent case. In view of what has been said 
already, it seems to me to bo clear that tho 
vondeo under tho sale deed of 1932 could 
not but bo awaro of tho whole situation in 
regard to plot No. 691. He must have 
looked up the khewat and tho mutation 
proceedings and he could not but be aware 
that the plaintiff’s were in possession of 
plot No. 691 ever since the date of their 
sale deed. It seems therefore that tho 
vendee of the 1932 sale deed did nothing 
more than gamble on the existence of this 
known mistake in the plaintiffs’ sale deed, 
hoping to be able to make a profit out of it. 
It has been held in 34 Mad 61* that 

a secoDd mortgagee who has advanced money with 
the knowledge of a mutual mistake of fact between 
the mortgagor and the first mortgagee as to the 
subject-matter of the first mortgage has notice of 
that mistake of fact and cannot plead that he 
acquired his rights in good faith under Sec. 31, 
Specific Belief Act. 

lb was also held that 

where a plaint alleges a mutual mistake of fact 
extrinsic evidence of such mistake is admissible 
although no rectification thereof is prayed for. 

The fact that the plaintiffs did not seek 
rectification of their sale deed within three 
years of their knowledge of the mistake 
cannot bo of any assistance to the appellant 
because, as held in A I R 1932 Oudh 123^ 
at p. 131, S. 31 is an enabling Section and 
therefore the fact that the plaintiffs did 
not choose to avail themselves of that Sec¬ 
tion at the time cannot deprive them of 
the rights which they obtained under their 
sale deed. The same view was taken in 
AIR '1927 All 355.® In my view, the 
learned Civil Judge rightly held that even 
if this plot were bo be held to have been 
transferred to Noor Mohammad under the 
sale deed of 1932, he was not protected by 
the last clause of S. 31, Specific Relief Act, 
inasmuch as he was not a purchaser of this 
property without notice. In my opinion 
therefore the lower Appellate Court rightly 
allowed the appeal before it and decreed 
the plaintiffs’ suit with costs. There is no 
force in the present appeal which fails and 
is dismissed with costs. 

N.S./E.K. Appeal dismissed. 

4. Mahadeva Aiyar v. Gopala Aiyar, (1911) 34 

Mad 51=8 I C 390=(1911) 1 M W N 36. 

5. Lakshmi Narain v. Mb. Mohamdi Begam, 

(1932) 19 A I R Oudh 123=137 I C 102 = 7 

Luck 454=9 O W N 60. 

6 . Kesho Singh v. Roopan Singh, (1927) 14 A I R 

All 355=100 I C 568. 
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Tilagistrate ought to have proceeded with 
the case according to the provisions of 
S. 145. The only case in which a Magis¬ 
trate can refuse to take action pnder S. 145 
is when he is not satisfied that there is a 
danger of a breach of the peace, but he 
never said that there was no danger of a 
breach of the peace in this case. In fact, 
the report of tho police, as noted above, 
was to the contrary. In case he was satis¬ 
fied by the police report, his duty was to 
proceed under S, 145, Criminal P. G., and 
to issue notices to the parties. If notices 
had been issued to the parties and written 
statements filed by them, it was again his 
duty under sub-s. 4 of S. 145 to receive all 
such evidence as might have been produced 
by the parties. The procedure of the learned 
Magistrate in considering tho evidence 
given in another case as evidence in this 
case, even though the other case was pend¬ 
ing in his own Court as a Revenue Court, 
was entirely unauthorized and illegal. I 
therefore accept this reference and setting 
aside the order of the learned Magistrate 
send back the case to him to be disposed of 
according to law. 

r.M./r.K. Beference accepted. 
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j)chari — Accused — Opposite Party. 

Criminal Ref. No. 50 of 1938, Decided 
on 12th October 1938, reference made by 
Sgss. Judge, Sitapur, D/- 3rd September 

1938. 

Criminal Tribes Act (1924), Section 23 (1)— 
Words “any other such offence” mean one of 
those offences mentioned in Schedule 1. 

Section 23, Criminal Tribes Act, refers only to 
convictions for offences specified in Sch. 1 and has 
no application to a conviction for an offence which 
is not contained in Sch. 1. The words “any other 
such offence” used in the Section mean one of 
those oSences mentioned in the Schedule- S- 23(1) 
of the Act has in mind not only the previous con- 
victions of the accused but also the offence for 
which be is being tried. fP 16 C 2] 

Asst. Govt. Advocate—/or the Crown, 

Order.—This is a reference under S. 438, 
Criminal P. C., by the learned Sessions 
Judge of Sitapur recommending that the 
order of commitment passed by Mr. D. P. 
Hardy be quashed. One Bihari, a member 


of a registered criminal tribe, was sent up 
before the learned Sub-divisional Magis¬ 
trate, First Class, of Misrikh on the charge 
of being found under suspicious circum- 
stances. The learned Magistrate came to 
the conclusion that the offence under Sec¬ 
tion 24 (a), Criminal Tribes Act, was estab¬ 
lished against the accused, but as the 
accused had several previous convictions, 
he thought he was unable to pass an ade¬ 
quate sentence. The learned Magistrate 
has given the following explanation : 

In committing these cases I had regard rather 
to the previous records of the accused and the 
limitation of my powers than to the strict inter¬ 
pretation of the words ‘such offence’ in See. 23(1), 
Act 6 of 1924. 

What the learned Magistrate really 
thought was that if he was_ to convict the 
accused under Sec. 24, Criminal Tribes Act, 
the accused was liable to enhanced punish- 
ment on account of his previous convictions. 
Therefore the Magistrate was not able to 
inflict an adequate sentence. This is a wrong 
view of the law. Sec. 23, Criminal Tribes 
Act, refers only to convictions for offences 
specified in Sch. 1 and has no application 
to a conviction for an offence which is not 
contained in Sch. 1. The words any other 
such offence” used in the Section mean one 
of those offences mentioned in the Schedule. 
As far as I have been able to find there is 
only one conviction against the accused 
under S. 457, Penal Code, which offence is 
specified in Schedule 1. There is therefore 
no question of a second or third conviction 
under Cl. (a) or Cl. (b) of Sec. 23, Criminal 
Tribes Act. The learned Sessions Judge is 
right in remarking that S. 23 (l), Criminal 
Tribes Act, has “in mind not only the pre. 
vious convictions of the accused but also 
the offence for which he is being tried. 

I accordingly accept the recommendation 
of the learned Sessions Judge, quash the 
commitment and send back the case for 
trial. As Mr. Hardy, on the evidence, has 
formed an opinion adverse to the accused, 
the case will be laid before the learned Dis¬ 
trict Magistrate who will either try it him¬ 
self or transfer it to the file of some other 
Magistrate of the First Class. 

d.s./r.k. Commitment quashed. 
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Hamilton J. 

C/t. Jadunath Singh and others — 

riaiutilTs. 


V. 

Th. Bisheshar Singh arid others — 

Defendants. 

Original Suit No. 1 of 1936, Decided on 
17th November 1938. 

(a) Evidence — Age — Statements made by 
■deceased as to his age in previous case as wit* 
ness—Exhibits of these statements produced in 
subsequent case to prove age of deceased held 
admissible. 

In a case, the age of a deceased was at issue and 
in order to prove his age exhibits of statemcuts 
iinade by the deceased previously as to his age were 
produced. Some of these exhibits were the state¬ 
ments made by the deceased in certain criminal 
case as a witness. The paper on which these state* 
■ments were taken down by the Magistrate was a 
plain paper and not paper with any printed words 
such as son of, caste, age, etc. Other exhibits were 
bonds signed by the deceased with endorsement 
signed by the Sub-Registrar giving the age of the 
oxecutant : 

Seld that in both the cases the presumption 
was that the presiding officer and the Sub*Regis* 
•trar followed the usual course of asking the wit¬ 
ness and the executant respectively their age 
instead of guessing it. Hence all these documents 
proved the statements made by a person who was 
dead as to his age and they were admissible in 
evidence : 26 All J08 (P C), ExpU [P 22 C 1] 

(b) Pedigree — Absence of numbers does nol 
necessarily show that pedigree does not give 
'relative seniority of brothers. 

It is an exception and not a general rule that 
•where numbers are not given in a pedigree, it 
cannot be held that the pedigree intended to give 
the relative seniority of brothers : A I R 1931 
Oudh 246 and AIR 1932 Oudh 172, Expl. 

[P 22 C 1, 2] 

(c) Handwriting—Importance of writing cha¬ 
racteristics stated. 

The importance of writing characteristics is 
recognized by all handwriting experts and it is 
sound because two difierent persons have not got 
'the same movements naturally, and in fact there 
.are some advanced movements that a writer of a 
^;>oor class cannot attain. It is also correct not to 
pay undue attention to the mere shape of letters 
because it can be imitated and on the other 
'hand persons do not always make a letter in the 
same shape, for instance, most people have more 
than one way of making—say a “t”. On the other 
hand, even the shape of letters cannot be dis- 
regarded for obvious reasons. There are many ways 
of making one particular letter, but the same 
'Writer does not use all of them and if therefore it 
'is found that in different writings the forms of the 
.letters differ, it is most unlikely that the writer 
was the same unless for some special reason he 
altered his natural writing. • [P 28 C 1] 

(d) Hindu Law — Custom superseding Hindu 
Jaw must be ancient, certain and reasonable— 
^Sueb custom is not proved by showing that 
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family property was held by eldest son without 
partition. 

Where a family had boon joint before the luiuoxa- 
tion of Oudh, the presumption is that the family 
estate is subject to ordinary Hiudu law. ^'hu i)ur- 
dou of proving that thoro was a custom supersed¬ 
ing Hindu law lies on tho person saying so. Such 
custom must bo ancient, certain and reasonable 
and being in derogation of thogcnoral rulo must l>o 
strictly construed. Tho fact tliat in certain family 
after tho death of tho holder of tho property tho 
property was maintained as a whole w’ithout parti- 
tion in tho family in the name of the eldest son is 
not .sufticient to prove such custom because even a 
Hindu joint family may hold an impartible estate: 
AIR 2932 P C 216 and 3 I A 259 (P C), Rcl. 
on. [P 2C C 2] 

(e) Oudh Estates Act (1 of 1869), Sec. 5 — 
Sanad and Settlement by Government on one 
member of family of property belonging to 
joint family—Rights of other members of family 
are not affected — Even if this is regarded as 
trust by that member on behalf of family such 
trust is discharged by acceptance of guzara by 
other members. 

If a settlement is made by the Government upon 
a member of a family who was in fact holding the 
estate for himself and other members, which other 
members had a right in that property, their right 
continues even if a sanad is granted to this estate 
and even if subsequently it was entered in one of 
the lists of the Oudh Estates Act. The sanad and 
survey settlements are a mere grant by tho Gov¬ 
ernment to one member of the family of property 
which belongs to the family and arc not intended 
to enure to the sole benefit of the grantee and do 
not affect the rights of the family. But even if this 
be regarded as a trust by that member on behalf 
of other members, the trust is discharged by the 
acceptance by the members of guzara : A I R1924 
Oudh 273, Rel. on; Case law referred. [P 26 0 2] 

(f) Res Judicata—Decision of Revenue Court 
of Oudh before 1865 regarding rights to land 
operates as res judicata. 

As is shown by the Preamble of Act 1C of 1865, 
before January 1862. the date of the introduction 
of the Code of Civil Procedure into Oudh, jurisdic¬ 
tion about the rights to land was of the Courts of 
Revenue and S. 2 of that Act shows that during 
settlement all land suits came to the Revenue 
Court, that is to say to the Court of the Settlement 
Officer. Hence the decision of the Assistaut Settle¬ 
ment Officer regarding rights to laud operates as 
res judicata. [P 27 C 2] 

(g) Adverse Possession—Widow. 

Where a female comes into possession of property 
as widow, there is no adverse possession. 

[P 28 0 2] 

E. B. Lai, R. N. Shukla, Suraj Sahai, 
Murli Manohar and Uma Shankar — 

for Plaintiffs. 

B. P. Misra — for Plaintiff 2. 

K. P. Misra and S. P. Avasthi — 

for Defendant 2. 
D. K. Seth — for Defendant 3. 

Sheo Govind Tripathi — 

for Defendants 4: to 6. 
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Judgment. —The plaintiffs in this suit 
ask for a declaration that they are entitled 
to the property moveable and immovable 
■which -was in the possession of Chaudhrain 
Mithan Kunwar up to her death in July 
1936. The principal claimant is plaintiff 1, 
Chaudhri Jadunath Singh, who belongs to 
the family of the husband of Chaudhrain 
Mithan Kunwar whose name was Balbhad- 
dar Singh and who predeceased her. Plain¬ 
tiffs 2 and 3 are transferees of part of the 
interest of plaintiff 1 to the extent of five 
annas in properties in lists A and B except¬ 
ing items 1, 2 and 3 of list B. Their names 
are Raj Kumar Lai Baldeo Bakhsh Singh 
and Thakurain Bachi Kunwar. Plaintiff 4, 
by name Thakurain Bilas Kunwar, is simi¬ 
larly a transferee of two annas in proper¬ 
ties in lists A and B excepting items 1, 2 
and 3 of list B and also of a two annas 
share in the properties contained in list C. 
The property consists of 22 villages in 
list A which are said by the plaintiffs to 
constitute a taluqdari estate, of three 
houses alleged by the plaintiffs to be houses 
that go with the estate and of proprietary 
and under-proprietary land and also of 
some Es. 58,000 in cash and various move, 
ables which are specified in list D and are 
of the value of about Rs. 15,000. 

Of the defendants. No. 1, Thakur Bishe- 
shar Singh, No. 2, Thakur Chandrapal 
Singh, and No. 3, Thakur Himmat Bahadur 
Singh, are also members of the family to 
which plaintiff 1 and the husband of Chau¬ 
dhrain Mithan Kunwar belong. Defen. 
dants 4 and 5, Thakur Ran Bijai Bahadur 
Singh and Thakur Iqbal Bahadur Singh, 
who claim under a will of Chaudhrain 
Mithan Kunwar belong to her family as 
does defendant 6, Mt. Rukmin Kunwar, 
who however admittedly has no interest in 
this litigation and may be disregarded in 
the body of the judgment. Defendants 7 
and 8 are Shri Thakurji Birajman Mandir 
Khiron and Shti Balbbadreshwar Maha- 
deva Birajman Shiwala Khiron, benefi¬ 
ciaries under two deeds of waqf executed 
by Chaudhrain Mithan Kunwar, and their 
case has been argued by counsel for defen¬ 
dants 4 and 5 who are mutawallis under 
these waqfs. Defendants 4, 6, 7 and 8 are 
interested as regards only a very small 
part of the property in suit and I shall not 
refer to them until I consider the issues 
which affect them. The pedigree given by 
the plaintiffs is as follows : 

(See next page.) 


It has not been accepted in toto by the- 
defendants who in fact allege it to be incor¬ 
rect in three important particulars. It will 
be seen that admittedly there was a com¬ 
mon ancestor Udaut Singh who had three 
sons Mardan Singh, Sheo Bakhsh Singh 
and Guman Singh, and plaintiff 1 belongs- 
to the branch of Sheo Bakhsh SingK 
while defendants 1, 2 and 3, Bisheshar' 
Singh, Chandrapal Singh and Himmafc 
Bahadur Singh, belong to the branch off 
Guman Singh. The variations to the pedi¬ 
gree which the defendants bring forward 
are : (l) Guman Singh was the second son 
of Udaut Singh and not the third as alleged 
by the plaintiffs, (by defendants 1, 2 and 3}. 
(2) Defendants 2 and 3 allege that Kali Din' 
Singh was the eldest son of Guman Singh- 
and Sultan Singh was the second son, in¬ 
stead of the contrary as is alleged by the- 
plaintiffs and defendant 1, and (3) Beni- 
Madho Singh, elder son of Dhaunkal Singhs 
had two legitimate sons, Mahabir who is 
dead and Shambhu who is alive, so tbak 
Shambhu comes before Jadunath Singh in- 
any case (by all defendants). 

Defendants 1 and 2 admit the existence- 
of a taluqdari estate to which succession is 
governed by the rule of lineal primogeniture- 
and therefore they say that Guman Singh- 
being elder than Sheo Bakhsh Singh they 
come before plaintiff 1. Defendant 2 as he- 
also says that his grandfather Kalidin was- 
the elder son of Guman Singh puts himself 
before Bisheshar Singh by the rule of 
lineal primogeniture. Under this rule defen¬ 
dant 3 would be cut out by Chandrapal’ 
Singh and he therefore alleges that the 
talukdari estate was really a joint and 
ancestral property belonging to the ances¬ 
tors of the parties and Chaudhri Raghunath 
Singh, father of Chaudhri Balbhaddar 
Singh, husband of Chaudhrain Mitham 
Kunwar, and his successor held the said 
taluka in trust for the entire joint family 
and consequently he is also entitled to one- 
third of the alleged talukdari estate under- 
Hindu law. As regards the property which, 
the plaintiffs admit to be not a talukdari 
estate, it is their case that in this family 
there is a custom which supersedes Hindus 
law so that the non-talukdari estate goes- 
by the rule of lineal primogeniture just as- 
much as the talukdari estate. The plaintiffs 
at first alleged that this result was brought 
about not merely by family but also by 
tribal custom, but that has been abandoned' 
and this alleged custom is said to exist in 




Chaudhri Udaut Singh 


Oudh 19 


1939 


I 


Obaudbil Mardaa Singh 
(eldesb son) 


'I 

Sheo Bakhsh Singh 
(second sou) 


Guman Singh (third son) 


Gbaudhii Bagha« Durga Singh 

natb Singh (younger son) 

(elder son) died without 

) male issue. 

Gbaudhari Balbhaddar 
Singh (died without 
leaving any issue on 
21st December 1877) 
=Ghaudhrain Mithan 
Kunwar, died on 6th 
July 1936. 


Sultan Singh 
(elder sou) 


Kali Din Singh 
(younger sou) 


I 


Ram Dayal 
Singh 
(eldest son) 


I 


Jaganuath Bakhsh Bishnath 
Singh (second son) Bakhsh Singh 
died without male (third*son) 
issue died without 

male issue 


~\ 

Bisheshar 

Singh 

(fourth son) 
defendant 1. 


I 

Bijai Bahadur Singh 
(elder son) died without 
male issue 


Fateh Bahadur Singh 
(younger son) died 
without male issue 


Atbal Singh (eldest son) 
died without male issue 


Dhaunkal Singh 
(second son) 


Baijnath Singh (third son) 
died without any male issue. 


Beni Madho Singh (elder son) 
died without male issue. 


I 


Chaudhri Jadunath Singh 
plaintiff 1. 


I 

Sheo Dut Singh 
(eldest son) 


I 


Gajraj Singh (second son) 
died without male issue 


Raja Bahadur Singh 
(third son) 


I 

Himmab Bahadur Singh 
(fourth son) defendant 3. 


Chandra pal Singh, defendant 2 


Kuar Bahadur Singh (elder son) 
died without male issue. 


I 

Sahdeo Singh (younger son) 
died without male issue. 


_At the death of Ohaudhrain Mithan Kunwar, the only persons then alive were Chau- 

dhri Jadunath Singh, plaintiff 1, Bisheshar Singh, defendant 1, Chandrapal Singh, defendant 2, 
and Himmab Bahadur Singh, defendant 3. All other persons of the above pedigree had died before. 


the family only as regards property held by 
the holder of the talukdari estate—property 
held by other members of the family 
devolving in accordance with Hindu law. 

Defendants 1, 2 and 3, on the other hand, 
allege that non-talukdari estate devolves 
according to Hindu law although defendant 
2 in bis written statement claimed the 
whole of the property in suit as the nearest 
mala agnate under S. 22 of Act 1 of 1869. 
This claim to the whole property originally 
put forward in the written statement must 
be held to be superseded by the fact that 
vvhen the counsel for defendant 2 exposed 
bis client’s case he stated that property 
outside the talukdari estate was governed 
by Hindu law. The issues which were 
framed by a learned Judge of this Court 
who was then trying suits within the origi- 
jurisdiction of this Court have not 


subsequently been altered and are as 
follows : 

1. (a) Are properties of list A and items 1 and 2 
of list B, and item 2 (a) of list C, attached to the 
plaint an ‘‘estate’’ within the meaning of Act 1 of 
1869 ? 

(b) Were items 3 and 4 of list B properties owned 
by Ragbunath Singh ? 

(c) Were properties of list C, items 1 and 2 (a) 
acquired by Chaudhri Balbhadra Singh ? 

(d) Were items 3 to 11 of list O acquired by 
Thakurain Mithan Kunwar as accretions to her 
husband’s estate ? 

(e) Were properties of list B owned by Chau* 
dhrain Mithan Kuar her absolute property ? 

2. (a) Whether plaintiff 1 is the nearest male 
agnate according to the rule of lineal primogeni* 
ture and did be become entitled to succeed to all 
or any of the properties in suit on the death of 
Thakurain Mithan Kunwar, under 01. 10 of Act 1 
of 1869 ? 

(b) Has plaintiff 1 succeeded to any of the pro¬ 
perties in suit ? 
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(i) Under the Hindu hwv. If so what properties ? 

(ii) Under the custom of Gaddi-nashini as alleged 
JD para. 12 of the plaint and oral pleadings, dated 
10th March 1937 ? 

(iii) Under the primogeniture sanad if one be 
held to have been granted to Chaudhri Raghunath 
Singh in respect of properties covered by it ? 

3. What is the order of seniority ? 

(a) Among the sons of Chaudhri Udaut Singh ? 

(b) Did Beni Madho Singh have two sons Maha- 
bir and Shambhu of whom Sbambhu is alive ? 

(c) Is Shambhu Singh a legitimate son of Beni 
l\Iadho Singh ? 

4. Whether Chaudhrain Mithan Kunwar camo 
into possession of the properties in suit, without 
any right and did she perfect her title to them by 
adverse possession ? 

5. Whether Chaudhrain Mithan Kunwar exe¬ 
cuted a will in favour of defendants 4 and 5 ? If 
so, in respect of what properties, and whether she 
was competent to execute it ? 

6 . Were all or any of the properties in suit held 
by Chaudhri Raghunath Singh in trust for the 
joint family as alleged by defendant S ? If so, to 
what effect ? 

7. Whether the deeds of wakf, dated 13th Octo¬ 
ber 1920, and 14th October 1920, are valid and 
binding on the plaintiSs and was Chaudhrain 
Mithan Kunwar competent to execute them ? 

8 . Whether plaintiffs 2 to 4 are purchasers of 
certain shares in the properties in suit, as stated in 
para. 13 of the plaint ? If so, to what effect ? 

9. To what relief, if any, are the plaintiffs 

entitled ? , ^ , 

10. Whether the decisions, dated 21st February 
1863, 22nd August 1864 and 11th December 1865, 
operate as res judicata against defendant 3 as 
alleged by the plaintiff ? 

(This last issue was added on 17th March 
1937). 

As I have already stated, I shall explain 
the case of defendants 4, 5, 7 and 8 when 
I take up the particular issues that concern 
them. The first issue that I am taking up is 
Issue 3, and the three points for decision 
are: (l) Whether Kali Din Singh, as alleged 
by defendants 2 and 3 and not Sultan 
Singh, was the elder son of Guman Singh. 
(2) Whether Sheo Bakhsh Singh was the 
elder brother of Guman Singh as alleged by 
the. plaintiffs and not a younger brother 
as alleged by defendants; and (3) whether 
Shambhu Singh is a son of Beni Madho 
Singh and if so whether he is a legitimate 
son. 

(l) It is of course immaterial to the 
plaintiffs whether Kalidin Singh was elder 
brother of Sultan Singh or not, for if Guman 
Singh was younger than Sheo Bakhsh Singh, 
plaintiff 1 crimes before the defendant 
members of the family, and if he was not, 
then all the defendant members of the 
family come before plaintiff 1 and the order 


in which they come before him is immate. 
rial to the plaintiffs. For this reason, at 
the request of the defendants no separate 
issue was framed on this point, but a deci¬ 
sion of this point is nevertheless necessary 
because the evidence oral and documentary 
adduced to prove that Kali Din was older 
than Sultan is also to the effect that 
Guman Singh was older than Sheo Bakhsh 
Singh. If this evidence is false or un¬ 
believable on such a material point, it is 
equally unworthy of credit on the point 
whether Guman Singh was older than Sheo 
Bakhsh Singh or not. I think it therefore 
most convenient to start by considering 
whether on the evidence adduced in the 
case Kali Din Singh is shown to be younger 
or older than his brother Sultan Singh. 
There are certain documents which give 
the age of Kali Din in various years and 
others which similarly give the age of 
Sultan Singh. All the documents about the 
age of Sultan Singh have been filed by the 
plaintiffs and none by the defendants and 
it may, therefore, be stated that if these 
documents are admissible there is no dis¬ 
agreement between the parties as to the 
age of Sultan Singh. There are a number 
of documents filed by the plaintiffs and 
two filed by defendant 3—one of these also 
being filed by defendant 2—which contain 
the age of Kali Din Singh. Those filed by 
the plaintiffs are the following: (The num- 
hers which I give as numbers of these 
exhibits refer to the copies of originals, 
but the originals have also been produced 
and are exhibits with different numbers, 
but as the copies were produced first and 
those numbers appear in the printed record, 
I shall refer to these documents under the 
numbers given to the copies and not the 
numbers of the originals, but what I state 
about them refers to the originals and not 
to the copies unless otherwise stated.) 

Ex. 160. Statement by Kali Din, dated 
16th February 1859, in vernacular signed 
by Kali Din and by Sohan Lai, Tahsildar, 
and also by two witnesses, Akbar Ali and 
Sital Prasad. It begins with the words 
“ordinary question” and the answer to it is 
‘my name is Kali Din, my father’s name is 
Chaudhri Guman Singh, resident of Khiron, 
occupation zamindari, age 33 years’. * 

Ex. 161. This is a similar statement, dated 
18th March 1859, signed by Kali Din and 
by two Qanungos as witnesses and by the 
Tahsildar who was the presiding oflQcer of 
that Court. Here again the answer about 
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age which is given as 33 years is in the 
same form as in Ex. 160. 

Ex. 197. This is a copy of proceedings 
of the Court of Sheikh Najaf Ali, Extra 
Assistant Commissioner, and includes the 
names of the parties, the abstract of the 
claim, the issues and the decision. The date 
is 17th January 1870, and the ago of Kali 
Din is given as 44 years. 

Ex. 200. This is dated 12th March 1870, 
and is signed by some officer in the verna¬ 
cular. It has ‘Dhaunkal Singh, son of Sheo 
Bakhsh Singh, aged 48 years, and Kali 
Din, son of Guman Singh, aged 45 years, 
stated on oath: Our statements are the 
same as that of Sultan Singh’. 

Ex. 51. This is a bond, dated 8th June 
1871, the original being Ex. 253. The bond 
starts *I am Kali Din Singh .... aged 
45 years.’ It bears the signature of Kali 
Din Singh, that of the other party, those of 
' two witnesses and the seal of the Sub- 
Registrar. The endorsement signed by the 
Sub-Registrar also gives the age of Chaudhri 
Kali Din as 45 years. 

Ex. 50 is a security bond, dated 11th 
June 1874, executed by Sultan Singh and 
Kali Din Singh whose signatures appear to 
it as well as those of witnesses. The ages 
are not given in the bond but are to be 
found in the endorsement which is signed 
by Sultan Singh, Kali Din Singh and by 
the Sub-Registrar who states that I know 
the aforesaid Chaudhri Sultan Singh and 
Chaudhri Kali Din Singh’. The age of 
Sultan Singh is given as 56 and that of 
Kali Din Singh as 49 years. 

Ex. 73. This is a plaint in the Court of 
an Extra Assistant Commissioner of Rae 
Bareli and it is dated 25th June 1878. At 
the end of the plaint appear the words ‘ we 
the plaintiffs know and believe that this is 
true” and there are the signatures Sultan 
Singh, Kali Din, Dhaunkal Singh and Baij- 
nath Singh written with the pen of Kali 
Din. There is a note by a clerk of the 
Court : ‘Names of presenters : All four 
plaintiffs have verified. The ages of the 
plaintiffs are given as follows: Sultan Singh 
60; Kali Din Singh 53; Dhaunkal Singh 68 
and Baijnath Bakhsh 53’. 

Ex. 77. This is a bond, dated 3rd Sep¬ 
tember 1883, executed by Baijnath Singh, 
Beni Madho Singh and Kali Din Singh. 
The certificate of the Sub-Registrar gives 
the age of Baijnath Singh as 58, Beni 
Madho Singh 32 and Kali Din Singh 59. 
The executants’ identification marks such 


the caro taken by the Sub-Registrar. 

Objection has been made to the admis¬ 
sibility of these documents and my atten¬ 
tion has been called to the case in 31 I A 
38,‘ whore as regards the description of a 
witness in the heading of the deposition to 
the effect that the witness was the wife of 
so and so, their Lordships of the Privy 
Council stated that it was no part of the 
deposition proper, that is, no part of the 
evidence given by the witness on solemn 
affirmation: that it might have been elici¬ 
ted by questions put by the Magistrate bub 
that it was just as likely that it was filled 
in by a subordinate official and on the paper 
when pub into the hands of the Magistrate 
for him to take down the evidence of the 
witness. Their Lordships therefore held 
that assuming that this was admissible as 
evidence against the claim of Makboolan it 
was nob entitled to any weight. (The depo- 
sition was of one Ghafooran and not of 
Maqboolan who was defendant in that suit.) 

The plaintiffs, on the other hand, rely 
on 61 I A 286‘^ at p. 306-ff, where it was 
held that a statement in a decree that cer¬ 
tain pedigrees were filed by the parties was 
admissible to prove that such pedigrees 
were filed and these pedigrees were admis¬ 
sible evidence against those that filed them. 
The statements in the decree were evidence 
either under Sec. 35 or Sec. 13, Evidence 
Act. It is not contended here that state¬ 
ments by Kali Din and Sultan Singh as to 
their age are not admissible and indeed 
defendants 2 and 3 have filed what purport 
to be statements by Kali Din, but what is 
asserted is that those statements cannot be 
proved by the documents produced by the 
plaintiffs. Their Lordships of the Privy 
Council in 31 I A 38^ did not state that an 
entry at the head of the deposition is in¬ 
admissible bub only that they could not 
attach weight to it. The age in Exs. 160 
and 161 is not in the heading bub is 
actually in the answer to a question by the 
Court just as is the rest of the statement. 
The age given in Ex. 200 is nob part of the 
statement and it was not stated on oath. 
In none of these cases however is there 
any reason to suppose that the age could 
have been filled in by a subordinate official 

1. Mt. Maqboolan v. Ahmad Husain, (1904) 26 

All 108=31 I A 38=8 Bar 583 (P C). 

2. Collector of Gorakhpur v. Ram Sunder Mai, 

(1934) 21 A I R P C 157=150 I C 545=56 All 

468=61 I A 286 (P 0). 
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and be on the paper \\’hen put into the 
hands of the Magistrate for him to take 
down the evidence of the vjitness. I have 
examined these originals and find that they 
■were on plain paper and not on paper with 
any printed words such as son of, caste, 
age, etc. and the writing throughout appears 
to be that of the presiding officer himself. 

1 see no reason either to presume that the 
presiding officer instead of taking the obvi¬ 
ous and usual course of asking the witness 
age should have put down the age merely 
by guess-work. Similarly, those entries in 
the registration endorsements were made 
by the Sub.Registrar himself, and the pre¬ 
sumption is that he too would follow the 
obvious and correct course of asking per¬ 
sons their age instead of guessing it. A 
similar presumption, I think, arises in the 
case of Ex. 197. In Ex. 61 the age appears 
in the body of the bond which is signed 
by Kali Din himself; while in Ex. 73, the 
plaint, where the age is given, was verified 
in writing by Kali Din himself and in 
addition to that there is that note that all 
four plaintiffs had verified the plaint. 

In my opinion therefore all these docu- 
ments prove statements by Kali Din, a 
person who is dead as to his age and they 
are admissible in evidence. It will be 
found that the ages agree except that when 
Kali Din was 45 on 12th March 1870, 
he could not be 45 on 8th June 1871 and 
similarly on 3rd September 1883 when his 
age is given as 59 it appears to have been 
over stated by a few months: nevertheless 
taking all these documents together the 
agreement as to age is, if anything, remark¬ 
able in a country where people are not 
infrequently uncertain as to their real 
age. (After examining certain documents 
the judgment proceeded further.) It is clear 
therefore that the pedigree which the plain¬ 
tiffs now set up is the same as that set up 
a number of times in a number of years by 
Sultan Singh, father of defendant l,and by 
Kali Din Singh, grandfather of defendant 

2 and father of defendant 3. It is objected 
.that where numbers are not given, it can¬ 
not be held that the pedigree intended to 
give the relative seniority of brothers and 
iCounsel for defendants have quoted 8 
OWN 306^ and 9 O W N 304.* The fact 

3. Abdul Karim v. Rashiduddin, (1931) 18 A I R 
Oudh 240=131 I C 903=8 OWN 306. 

4. Gane<?h Bakhsh Singh v. Ajudhiya Bakhsh 
Singh, (1932) 19 A I E Oudh 172 = 137 I C 
349=7 Luck 664=9 OWN 304. 


that they could only refer to two cases 
when there have been countless cases 
involving pedigrees itself indicates that 
these formed the exception rather than the 
rule, and a reference to those cases will 
show that this was so. I agree that a pedi¬ 
gree cannot always be accepted as correct 
even when it is not a forgery. In cases, for 
instance, when different pedigrees are put 
in, they cannot all be correct and when but 
a single pedigree has been put in it may be 
unsafe to rely upon it. Here however we 
have a number of pedigrees pub in by the 
direct ancestors of parties to this case and 
they are always the same, a fact which can¬ 
not be due to chance. There was design in 
the way those pedigrees were written and 
that design can only have been to give the 
correct order. I have further shown that 
though this absence of numbers is a feature 
of most of these exhibits, there are excep¬ 
tions and it is also worthy of consideration 
that where these pedigrees without num¬ 
bers include persons as to whose seniority 
there is no dispute, they agree with the 
order which is admitted by the parties. 
(After this the judgment considered some 
documentary evidence and proceeded fur¬ 
ther.) As regards the documents with which 
I will now deal two handwriting experts 
have been produced, one Mr. Gregory 
Afzal for the plaintiffs and another Mr. 
Charles Hardless, Senior, for defendant 2. 

It will not be necessary for me to depend 
much on the evidence of Mr. Gregory Afzal 
because independently of it, it is clear that 
these documents, Exs. B-5, B-11, C-19, 
C-24, 0-26 and C-27 are forgeries and 
clumsy forgeries at that. As regards Mr. 
Charles Hardless, Senior, I must say in 
the plainest terms that he is an expert 
who has clearly proved himself to be a 
dishonest expert, in fact one who without 
any regard for the truth is ready to give 
any evidence which would support the case 
of the person who has engaged him. When 
an expert does what he had done in this 
case, in view of the fact that much of 
what experts say cannot easily be checked 
by a Court, he becomes a menace to justice. 
Although I shall have to refer to his evi¬ 
dence when dealing with various documents 
there are certain points which I can set out 
at once. Mr. Hardless helped in the cross- 
examination of the expert and he admits 
that before he received the disputed docu¬ 
ments for him to examine he was aware of 
the case of his client, namely that they 
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^re genuine. Mr. Hardless has explained 
4iiB tnodus operand! which is as follows : 
Ge takes documents which are given to 
■him as standard documents, examines them 
•all and finds out what are the writing 
<oharaoteristio3. He then examines the dis¬ 
puted documents and if he finds that the 
same characteristics also occur there he 
nomes to the conclusion that all have been 
written by one and the same person. He 
says that he takes little or no notice of 
similarity of form, that is to say of shape 
of letters and the words that they compose. 
[The importance of writing characteristics 
is recognised by all handwriting experts 
and it is sound because two different per- 
sons have not got the same movements 
, naturally, and in fact there are some advan¬ 
ced movements that a writer of a poor class 
cannot attain. It is also correct not to pay 
undue attention to the mere shape of let¬ 
ters because it can be imitated and, on the 
other hand, persons do not always make a 
letter in the same shape. For instance, most 
people have more than one way of making, 
say a t”. On the other hand, even the 
shape of letters cannot be disregarded for 
obvious reasons. There are many ways of 
making one particular letter, but the same 
writer does not use all of them and if there¬ 
fore, we find that in different writings the 
forms of the letters differ, it is most un- 
Ukely that the writer was the same unless 
for some special reason he altered his natu- 
'xal writing. (The judgment further dealt 
with evidence of the handwriting expert 
and after discussing certain evidence pro¬ 
ceeded). 1 therefore decide Issue 3 as fol¬ 
lows : 


(a) Sheo Bakhsh Singh was the second 
son of Udaut Singh and Guman Singh was 
the third, and (b) and (c) Shambhu Singh is 
jQot a legitimate son of Beni Madho Singh 
hut may have been his illegitimate son. I 
have also decided that I find Sultan Singh 
to be the elder brother of Kali Din Singh, 
hut'this is only material as destroying on 
other points the evidence of witnesses who 
eay that Kali Din Singh was elder son of 
X^uman Singh and Sultan Singh wae the 
younger son., 

Issue 6. -The faots which will have to be 
referred to for the decision of this issue 
will have a considerable bearing on issues 
. and 10 also. The case of defendant 3 
i-da 'that Ghaudhari J^ghunath Singh was, 
Nndth his cousins, Sultan Singh, Kali Din 
|^iQ&<iDhBRiukal Singh,^ a member of a joint 


Hindu family which had held, before the 
annexation of Oudh, the estate f^r which 
settlement was made by the British Gov¬ 
ernment with Eaghunath Singh, and so it 
must be deemed that he held it in trust for 
the benefit of the joint family. Therefore, 
it is argued for defendant 3 that the estate 
must be treated as non-taluqdari property. 
The plaintiffs allege that the taluqdari 
estate is governed by the Oudh Estates Act 
1 of 1869 and what is non-taluqdari is 
governed by family custom of Gaddinashini 
and therefore the plaintiffs are also enti¬ 
tled to it. Defendants 1 and 2 are in agree, 
ment with them as regards the alleged 
taluqdari estate, but they say that the 
nontaluqdari property is subject to Hindu 
law. 


The heirs of Chaudharain Mithan Kun. 
war are the heirs of her husband, but, if she 
perfected her title to the property in suit 
by adverse possession, then she was entitled 
to dispose of any part of it by will or by 
wakf in favour of defendants 4, 5, 7 and 8. 
The case of the members of this family, 
other than the taluqdar, has throughout 
been that the family was a joint Hindu 
family and the taluqdari estate should be 
considered as the property of the joint 
family and not of the taluqdar. This has 
been asserted even by the plaintiff Jadu- 
nath Singh in Ex. 43, the plaint in the suit, 
against the Chaudharain in 1880 when she 
was believed to have adopted Anrudh Singh. 
In para. 2 of the plaint it is stated that the 
taluqa Pahrauli remained as ancestral pro- 
perty in the joint possession of the descen. 
dants of Udaut Singh till 1266-F, but a 
summary settlement had been made with 
Bagunath Singh, a sanad was granted by 
the Government to him and his name was 
entered in list 3 prepared under Act 1 of 
1869 and the plaintiffs got maintenance. 
The plaintiffs now however rely on cer¬ 
tain other documents which are the fol¬ 
lowing. 

Exhibit 170, dated 14th December 1859, 
a reply by Eaghunath Singh to an enquiry 
as to the custom in the family. He stated 
that from nine generations the family had 
been holding the post of Chaudhrani of 
Pargana Khiron and the eldest son always 
entered into possession and occupation of it 
and it was not divided with the younger or 
youngest brothers. From the time the 
Mtate was formed, the applicant had been 
in possession thereof according to the old 
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custom regarding the bolding of the post 
by the eldest son.' 

By Ex. 52, dated 1st February 1860, 
Baghunath Singh again stated that after 
his death the ilaqa should be maintained as 
a whole and without partition in the family 
in the name of the eldest son, Chaudhari 
Balbhaddar Singh, according to the custom 
of the Baj and Gaddi. In reply to yet an¬ 
other letter enquiring about the succession 
to taluqdar Baghunath Singh answered by 
Ex. 157, dated 19th December 1860, that 
the custom of his family was that after the 
death of the father the eldest son becomes 
owner of the estate. In 1869 Sultan Singh 
and Dhaunkal Singh put in a claim for 
2/3rds of Taluqa Khiron and this is con. 
tained in Settlement File No. 33 of 1870 in 
which is Ex. 184, a decision of the British 
Indian Association to whom it was sent. It 
will be instructive to read it to see what 
claim was then made and what answer was 
made to it by the taluqdar in whose favour 
was the decision of the British Indian 
Association and there is an order of Colonel 
Barrow on that -file. The result was that 
the applicants failed and merely got main¬ 
tenance which, however, they had already 
been in fact enjoying. Defendant 3 refers 
to a number of documents showing that 
Sultan Singh, etc. claimed a share in the 
taluqa from the very beginning. 

The earliest in date is Ex. 27 a decision 
of Mr. Capper, dated 18th August 1860, 
which is referred to in the other later docu¬ 
ments. That decision is itself a revision of 
some prior decision by him. Other similar 
documents are Ex. 213 probably of 4th 
May 1869; Ex. 214 of 22nd September 
1867, Ex. 34 of 19th February, 1871, which 
refers to Ex. 184; Ex. 151 of 18th Feb- 
ruary 1863; Ex. 152 of 10th March 1863; 
Ex. 172 of 19th October 1865, which refers 
to Ex. 27; Ex. 189, a judgment of 7th June 
1876, and Ex. 215, proceedings of the Court 
of the Settlement Olficer, dated 21st Sep¬ 
tember 1867. Allegations made in these 
various documents are that the family had 
been joint till the year 1266-F, and Baghu- 
nath Singh had obtained the settlement 
without objection by other members of the 
family, but when he had got the sanad he 
refused to give his cousins anything and in 
1266.P by the order of Mr. Gillan who was 
apparently Deputy Commissioner, Sultan 
Singh, etc. gave up possession and then Mr. 
Capper gave them some land for mainte¬ 
nance as is shown in Ex. 27. There is cer- 
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tainly evidence to show that the family 
was working together and even that they 
were regarded as a joint Hindu family with 
joint Hindu property. 

Ex. 66, dated 17th December 1856, is a 
bond possibly amounting to a mortgage 
executed in favour of Kali Din by Wali 
Mohammad Mirdaha. It is to the effect 
that if certain money was not paid the 
executant would put the said Chaudhri 
Kali Din in possession of his taraf in village 
Haripur. Now this Haripur Mirdaha is one 
of the villages in list A of the plaint form¬ 
ing the taluqdari estate. We find that on 
25th November 1858, when the first sum¬ 
mary settlement was about to take place,, 
some enquiry had been made from a Qa- 
nungo and he made a report, Ex. 8, in reply 
giving the prior history of this taluqa Pah- 
rauli. It is to the effect that it was included, 
once in the taluqa of Simri and in 1826 
Baghunath Singh, as it was his ancestral 
village, got it excluded and held it astahsiL 
mahal. Various things happened and even¬ 
tually as the revenue was not paid in 
1259-F a kabuliafe was obtained from Beni 
Madho Bakhsh and it was hypothecated to- 
him. In 1263.P, that is to say in 1855 or 
1856, Baghunath Singh paid up the mort¬ 
gage money and executed a kabuliat. In 
1264 during the British Buie, settlement was- 
made separately in the name of the revenue- 
payers and in 1265, that is to say in 1857- 
58, Beni Madho Bakhsh again entered, 
into possession which continued up to the- 
time that this report was written, that is- 
to say till 29th November 1858. With this 
report is a list of various villages now 
forming part of the property in suit and. 
there are some important entries. Against. 
Khiron it is stated ; this is ancestral vil¬ 
lage, but it is the hissadari of other brothers 
(really cousins) also. The same remark is- 
made about Kamalpur, although unlike 
Khiron which is entered as ancestral, it is 
entered as held under mortgage and the 
same is the entry about Lalpur. About 
Mirzapur which is entered as an ancestral 
village, there is a note that it is hissadari 
also of other brothers. Mohanpur which is- 
entered as a village held under mortgage is- 
also mentioned as one where the brothers 
have also shares and this applies also to- 
Narindpur which is held under a mustajri 
lease. Haripur Mirdaha is also mentioned 
as a village where other brothers have a 
share and this is that village that was 
mortgaged to Kali Din some years previ- 
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oualy. On the other hand, about certain 
'KiUagQB Baghunath Singh alone appears to 
have been entered aa ovrner, the entry being 
that the village was purchased by Eaghu. 
nath Singh and at the end of 1264 settle, 
ment was made in his name. As regards 
two villages Eishan Kbera and Khajowa, it 
is not clear whether the remark is that this 
village is of Beni and his brothers or whe¬ 
ther it is meant to read merely of his 
brothers also'*. 


On 14th December 1858, Baghunath 
Singh alone asked for settlement as is 
shown by Bxs. 9 and 10. He gives also the 
prior history but does not mention his 
cousins as having any right in the various 
villages. Exs. 11 and 12 show that it was 
proposed to settle the 22 villages which 
formed the taluqdari estate with Baghunath 
Singh and he executed a kabuliat Exs. 15 
and 16. In the month of December 1858, 
when Baghunath Singh also agreed to depo. 
sit arms as is shown by Ex. 162, he agreed 
to certain terms to obtain the ilaqa as is 
shown by Ex. 163. The matter was sent up 
to the Commissioner and the Chief Com. 
missioner and on Ist May 1859 settlement 
vnth him was sanctioned. 


During this period, other members of the 
family were working with him or for him. 
Ex. 158, dated 31st January 1859, shows 
that there was some question of profits 
between Baghunath Singh and one Bam 
Bakhsh and the tahsildar recorded the 
statement of Baghunath Singh. In Ex. 167 
dated 7th August 1859, Dhaunkal Singh, 
signing as cousin of Baghunath Singh, 
taluqdar, agreed to pay the money due by 
Baghunath Singh to Bam Bakhsh. On 12th 
February 1859, certain persons filed a suit 
against Baghunath Singh about the zamin. 
^ari of mouza Dukhanha, one of the taluq. 
dari villages in suit, and the parties agreed 
to arbitrate. On 16th February 1859, there 
w.as a, similar dispute about village Eha- 
jowa, the opposite party being one Daraban 
Sin^h. K^i Din Singh made a statement 
which he si^ed as the cousin of Chaudhri 
Baghunath Singh in which he stated that 
Khajowa stod^ 4nortgag^ with them and 
in Ex. 168i dated 19th ‘S^bruary 1859, the 
taluildar reported to % toperior officer that 
as regards the cl^na of Darshan Singh 
Chaudhri iBaghunath Singh, Kali 
had stated that ^ghunath Singh was 

paralysis and'Wto not in his 
'tontos and Darshan should 



be asked to wait till Baghunath Singh liad 
recovered. This was about Khajowa village, 
also one of these taluqdari villages, and 
Ex. 161 is a statement by Kali Din in 
similar proceedings about Baraula, Kishen 
Kbera, another of these taluqdari villages, 
and Khajowa where he stated that the 
zamindars of the aforesaid villages might 
pay them, that if the zamindars paid them 
profits, rateable money could be paid. 
Ex. 164, dated 17th May 1859, shows that 
Kali Din verified a kabuliat of one of the 
villages and so is Ex. 165 about another, 
while Ex. 166 is a receipt for a settlement 
patta signed by Baghunath Singh by 
the pen of Kali Din Singh. Ex. 167 shows 
that Dhaunkal Singh, signing as cousin of 
Chaudhri Baghunath Singh, that he agreed 
to pay in two instalments the rateable 
money claimed in the suit against Baghu¬ 
nath Singh. 

On 29th October 1859, Baghunath Singh 
got a sanad and soon after that troubles 
started in the family, for, we find in Exhibit 
C-17 that Baghunath Singh, Sultan Singh 
and Dhaunkal Singh agreed to appoint cer. 
tain arbitrators and to accept their arbitra¬ 
tion for the decision in settlement of the 
case of shares of themselves and of Kali 
Din who apparently was not present on 
that day and therefore did not sign the 
application. It seems then that after this 
Baghunath Singh went back on the agree¬ 
ment and then started a series of applications 
which went on for years by which Sultan 
Singh, Kali Din and Dhaunkal tried to get 
what they considered to be their rights in 
this talukdari estate. It was held in those 
days by the Courts in India that when a 
sanad had been given to one person, other 
members of the family had no rights in the 
estate except to get something as mainten¬ 
ance. Hence we get Ex. 27 giving Sultan 
Singh, etc. certain groves. There are vari¬ 
ous documents showing that these claimants 
got inferior rights in lands which would 
constitute an income of Bs. 1200 a year. 
There is one more document on which 
defendant 3 relies and this Ex. C-1 which 
purports to be an agreement between Sul¬ 
tan Singh, Kali Dfn and Dhaunkal Singh 
and Baghunath Singh to the effect that the 
summary settlement was pending and all 
of them claimed a division of the ilaka. 
There was a danger of Government depriv¬ 
ing them of the ilaka so they all agreed to 
remain in possession and occupation and to 
be in profit and loss os before and no claim 
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for settlement against Raghunath Singh 
would be made from the others. 

This document I am not prepared to find 
to have been proved to be executed by 
Baghunath Singh. As I have shown already 
on 18th August 1860, Mr. Capper had 
revised some prior order giving mainten¬ 
ance to Sultan Singh and even after that 
there were renewed applications for a share 
in the estate. It was not however till 5th 
August 1864, that any reference is made to 
this agr'eement. On that date, it was filed in 
Court as is shown by Ex. 198. Raghunath 
Singh, I should say, had already died but 
the Karinda for his successor says that he 
knew nothing about it and it must be 
forged. This Karinda was Sheo Sahai who, 
as I have already stated, was fully in the 
confidence of Raghunath Singh and ought 
to know of it. It bears no signature of 
Raghunath Singh but only a seal, and the 
impression of this seal is not shown to be 
similar to other impressions of a seal of 
Raghunath Singh. Even if it was the 
impression of a seal of Raghunath Singh, it 
would not have been impossible to have 
obtained the seal which belonged to Raghu- 
nath Singh. As for 6 years no mention was 
made about this agreement in spite of 
claims being made for which it would have 
been excellent evidence, I am not satisfied 
that this agreement was executed by 
Raghunath Singh. 

A number of decisions have been quoted to 
me: 14 M I A 112,^ 60 IA103,® 31A 259,^ 
4 I A 198,® 4 I A 178,® 6 I A 161,^® 16 I A 
71,^^ 3 Cal 645,^^ 8 I A 215,^® 9 I A 41,^* 

5. Mt. Thakurain Sookraj Koowar v.The Govern¬ 
ment, (1870.72) 14 M I A 112=2 Sar 705 = 3 
Suther 1 (P C). 

C. Raja Mohan v. Nisar Ahmad Khan, (1933) 20 
A I R P C 95=143 I 0 395=8 Luck 65 = 60 
I A 103 (P C). 

7. Hurpurshad v. Sheo Dayal, (1875-76) 3 I A 259 

=26 W R 55=3 Sar 611 (P C). 

8. Widow of Shunker Sahai v. Kashi Prasad, 
(1876-77) 4 I A 198=1 L R Sup 220=3SutheE 
4=3 Sar 289 (P C). 

9. Hardeo Bakhsh Singh v. Jawahir Singh, 

(1877-78) 3 Cal 522=4 I A 178 (P C). 

10. Thakur Hurdeo Bakhsh v. Thakoor Jowahir 

Singh. (1878-79) 6 I A 161=3 Suther 608 =4 
Sar 10 (PC). 

11. Shankar Buksh v. Hardeo Buksh,(1859) 16 Cal 

397=16 I A 71=5 Sar 299 (P C). 

12. Thakur Shere Bahadur Singh v. Thakurain 

Dariao Kuar, (1877-78) 3 Cal 645 (P 0). 

13. Jaidiyal v. Sita Ram, (1882) 8 I A 215 (P 0). 

14. Ramanund Kuar v. Raghunath Kuar, (1882) 

8 Cal 769=9 I A 41=11 0 L R 149 (P 0). 


14 I A 37,1® 26 I A 229^® and 37 I A 
161.1^ The facts in these various cases are 
different, but the general principle appears 
to me to be that if settlement was made by 
Government with a certain person and he 
was in fact holding the estate for himself 
and others, which others had a right in 
that property, their right continued even if 
a sanad was granted to this estate and even 
if subsequently it was entered in one of the 
lists of the Oudh Estates Act of 1869. It 
would appear from Ex. 8 that at the time 
this settlement was being made the family 
had for the time being lost possession of 
the estate. In 1264 settlement was made 
separately in the name of the revenue 
payers, whoever they were, and in 1266E, 
Beni Madho Bakhsh had taken possession 
and had continued up to 29th November 
1859. 

Considering all this evidence, I am of 
opinion that the family was joint before 
the annexation of Oudh and the presump¬ 
tion would then be that the family estate 
was subject to ordinary Hindu law. Even a 
Hindu joint family may hold an impartible 
estate as was the case in 59 I A 331,i® but 
the burden of proving that there was a cus¬ 
tom superseding Hindu law lay on the 
plaintiffs. As has been stated in 3 I A 259^ 
such custom must be ancient, certain and 
reasonable and being in derogation of the 
general rules of law must be construed 
strictly. The only evidence that there was 
such a custom appears in those declarations 
Exs. 170, 52 and 157 and I do not consider 
these to be sufficient proof. It has been 
held in 3 I A 259^ that: 

The sanad and summary settlements were a 
mere grant by the Government to one member of 
the family of property which belonged to the 
family and were not intended to enure to the sole 
benefit of the grantee, and did not affect the rights 
of the family. As regards such property which was 
not previously part of the family estate, it was 
granted for services presumably rendered with the 
use of the joint family funds, and could not there¬ 
fore be separate self-acquired property within the 
meaning of Hindu law. 

Although in the present case the family 
had temporarily lost its estate when the 
summary settlement was bei ng made, I 

15. Pirthi Pal v. Jowahir Singh, (1887) 14 Oal 493 

=14 I A 37=4 Sar 758 (P 0). 

16. Hasan Jafar v. Muhammad Askari, (1899) 26 

Cal 879=261 A 229=4 0 W N 65 (P 0). 

17. Kedar Nath v. Ratan Singh, (1910) 32 All 415 

=37 I A 161=7 I 0 648=13 0 0 332 (P 0). 

18. Shiba Prasad Singh v. Prayag Kumari 

(1932) 19 A IR P C 216=138 I 0 861=690al 

1399=59 I A 331 (P C). 
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think it must still be held that the fjraut 
was made to Raghunath Singh because 
that property had originally been held by 
him and as it was then held by him 
on behalf of the joint family so after the 
grant he held it on behalf of the family. 
If this constitutes a trust nevertheless 
defendant 3 fails in his case because the 
acceptance of the guzara amounts to a dis¬ 
charge of the trust. It was held in 10 O L J 
657^® that when a trust was established 
but the beneficiary claimed partition of his 
©state and in lieu of the said claim he 
accepted an annuity that trust was dis¬ 
charged. In this case there was a guzara 
even while Sultan Singh, Kali Din Singh 
and Dhaunkal Singh were pursuing their 
claims for a share in the property, but I 
do not think that makes any difference. In 
addition to this the case of defendant 3 also 
fails for other reasons. When the talukdar 
refused his cousins any rights in the estate 
they took steps to assert their rights. 

On 18th February 1863, in Ex. 151, 
Sultan Singh, Kali Din and Dhaunkal 
Singh applied for settlement with them on 
the ground that when the family had not 
been dispossessed of the estate the family 
was joint and had remained joint till 1266P 
and the property was going to be parti¬ 
tioned (which is a reference to Ex. C.17) 
but the talukdar then heard that the per¬ 
son in whose favour settlement had been 
made was safe till the next settlement. 
Reference is also made in this exhibit to 
the applicants having been given land for 
their maintenance but that, they stated, 
was not enough and every one knew that 
they had been joint with their brother. 
What apparently the applicants wanted 
was a partition of the estate but what, at 
any rate, is clear is that they alleged that 
the talukdar had been holding on behalf of 
the family and they were entitled to a 
share in the estate accordingly. Their claim 
was dismissed by the Settlement Officer as 
is shown by the last part of Ex. 151 which 
is also Ex. 49. Almost at the same time, 
that is to'say on 10th March 1863, as is 
shown by Ex. 162, there was a claim by 
Sultan Singh, Kali Din Singh and Dhaun- 
kal Singh against Ohaudhri Balbhaddar 
Singh that their possession and occupation 
as joint owners in the past, as they had 
always remained, be rest ored in the ilaka. 

19. Mt. Indar Kuar y.Mt.Nand Rani Kuar,(1924) 
HAIR Oudh 273 = 801 0 833 = 10 0 L J 
667. 
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Reference is made to a condition in tho 
sanad that those persons who have a share 
in the ownership under the subordination 
of the talukdar shall have their rights of 
possession maintained, but it is clear that 
this application went further than that and 
actually claimed a share in full proprietary 
rights based on previous joint possession, 
that is to say on the doctrine of trust. 

This claim was rejected by the Assistant 
Settlement Officer as is shown by Ex. 150 
and although there was a first and a second 
appeal, both were rejected as is shown by 
Ex. 235, the decision of the Financial Com. 
missioner of Oudh. The proper remedy for 
the claimants then was to apply for permis¬ 
sion to appeal to the Privy Council as was 
done in those cases which have been quoted 
to me but it was not done. As is shown by 
the Preamble of Act 16 of 1865, before 
January 1862, the date of the introduction 
of the Civil Procedure Code into Oudh.i 

9 t 

jurisdiction about the rights to land was of' 
the Courts of Revenue and S. 2 of that Act? 
shows that during settlement all land suits' 
came to the Revenue Courts, that is to say 
to the Court of the Settlement Officer. Rae 
Bareli Settlement Report at p. 103 states 
that the Assistant Settlement Officer after a 
time was invested with full powers and the 
fact that in this case the decision of the 
Assistant Settlement Officer was never 
questioned on the ground of lack of juris¬ 
diction and there was, on the other hand, 
an appeal to the Commissioner followed by 
a second appeal to the Financial Commis¬ 
sioner shows that Mr. Lang had full 
powers. 

I am therefore of opinion that his deci¬ 
sion operates as res judicata and the ques- 
tion of defendant 3 having a right in the 
estate because the taluqdar was holding the 
estate for the family, be that regarded as a 
trust or not, cannot now be re-opened. It 
has been urged that the decision, Ex. 49, 
also operates as res judicata because it was 
an application to Government for settle, 
ment and as Raghunath Singh derived such 
rights as he had from the British Govern¬ 
ment as grantee, that decision too operates 
as res judicata. I need not consider this 
question as I think that while there may 
be doubt about this, there can be no doubt 
as regards the proceedings which were 
decided by Bxs. 150 and 236 for there was 
a' regular plaint against Balbhaddar Singh 
which was decided by the Settlement Officer 
who had the power to decide it and there 
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was a final decision of the Financial Com¬ 
missioner. Even, however if these decisions 
do not operate as res judicata, and even if 
the acceptance of that guzara w'as not a 
discharge of the trust, I do not think that 
the defence of defendant 3 can be accepted 
now. Whatever may have been his rights 
in the year 1858 or 1859, at any rate from 
the moment that he got a sanad, if not 
before, Raghunath Singh held the estate 
adversely to the predecessor of defendant 3. 
Any suit brought by defendant 3 on the 
basis of such rights as his father had in 
1858 would now be barred by limitation. 
He has in fact no subsisting title now and 
cannot therefore defeat the right of the 
plaintiffs. The property in list A of the 
plaint is entered in List 1 and in List 3 
prepared under the Oudh Estates Act and 
therefore the rule of lineal primogeniture 
applies and by that rule plaintiff 1 is 
entitled to so much of the property as 
forms part of the original taluqdari estate. 

As regards non-taluqdari, the plaintiff 
has to prove custom. He has admitted that 
there is no tribal custom. He has also 
admitted that the family custom, if any, 
does not apply in the case of property 
belonging to members of the family other 
than the taluqdar. He bases his claim on 
those statements of Raghunath Singh, 
Exs. 170,157 and 52. On the other hand, 
Ex. A-20 shows that there was a suit about 
a market in which the plaintiffs were 
Sultan Singh and Dhaunkal Singh, and the 
defendant was Balbhaddar Singh, the taluq¬ 
dar. It was held there that the Gunj was 
made by Guman Singh, when the family 
was undivided and the income was enjoyed 
by all. The plaintiff's were therefore given 
a decree as to their rights in this Gunj. 
C.7 is a report of the Qanungo, dated 30th 
November 1859, that though the Parauli 
estate was entered in the name of the eldest 
son the shares were equally divided among 
all the brothers. This rejxjrt precedes in 
time, Ex. 170, the first of the declarations 
of Raghunath Singh, and is itself preceded 
in time by Ex. 8, dated 29th November 
1858, to which I have already referred. 
There is nothing to show that his father or 
he had alone inherited property from his 
own father to the exclusion of other mem. 
hers of the family. It is true that in Ex. 10 
Raghunath Singh referred to certain vil- 
lages being ancestral, and the Qanungo 
v.uo made a report, Ex. 8, also referred to 
some villages being ancestral, but the 


Qanungo also stated that other members of 
the family had a share in these ancestral vil¬ 
lages. It would appear from that report that 
Raghunath Singh recovered the villages 
from another taluqa and added others to 
it, but we know that one was a village 
which had been mortgaged to Kalidin 
Singh himself. There must be very strong 
evidence to prove custom that superseded 
ordinary Hindu law. I am unable to hold 
that the evidence in this case is sufficient to 
establish that custom. It is admitted that 
if Hindu law applies plaintiff 1 is entitled 
to one third, Bisheshar Singh to another 
third and Himmat Bahadur to the remain¬ 
ing third. I therefore decide Issue 6 as fol¬ 
lows : The trust if any was discharged by 
the acceptance of guzara and further defen¬ 
dant 3 cannot, as some 80 years have 
elapsed, allege that the trust still subsists. 

I decide Issue 10 as follows : The claim 
of defendant 3 is barred by res judicata as 
stated above. I decide Issue 4 as follows: 
Chaudhrain Mithan Kunwar came into pos¬ 
session of the estate as widow of Balbhad¬ 
dar Singh, excepting what she bought from 
profits, and not without any right and so 
there was no adverse possession. I decide 
Issue 2 as follows: Plaintiff 1 is the nearest 
male agnate according to the rule of lineal 
primogeniture and he is therefore entitled 
to so much of the property in suit as is 
taluqdari property. Under Issue 2 (b),I find 
that plaintiff' 1 is entitled under Hindu 
law to one third of the property which is 
not taluqdari property subject to the deci¬ 
sion which I shall shortly give about the 
validity of the waqfs and the will. I find 
that there is no custom of Gaddinashini 
and I finally find that the primogeniture- 
sanad has been superseded by the Oudh 
Estates Act and it is under the latter that 
plaintiff 1 is entitled to the taluqdari estate. 

Issue 1. The defence of trust having, 
failed all the property in list A is a taluq. 
dari estate. As regards list C, the only one- 
as to which there is a difference of opinion 
is item 2 (a), namely Mohal Chaudhrain 
Mithan Kunwar. It is admitted that there 
was land called patti Gharib in Merui 
which was part of the taluqdari estate on 
which the revenue was Es. 188. No evi¬ 
dence has been brought to show that this 
Mohal Chaudhrain Mithan Kunwar cor¬ 
responds to patti Gharib except the reve¬ 
nue of Rs. 220 which now w'ould more or less- 
correspond to the Rs. 188 revenue of patti 
Gharib. There is on the other hand no evi- 
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deuce that mohal patti Gharib was ever 
sold to anyone else, and the fact that no 
other part of the taluqdari estate has been 
sold from 1858 to the present time, I think, 
establishes the probability that Merui patti 
Gharib was also not sold. In the circum. 
stances, I come to the conclusion that 
Merui patti Gharib is now identifiable as 
Mohal Chaudhrain Mithan Kunwar and 
this also forms part of the taluqdari estate. 
List B is composed of houses. No. 1 is a 
taluqdari house which originally went with 
the estate but which Chaudhrain Mithan 
Kunwar to an unknown extent recon - 
structed and bequeathed by a will. I shall 
anticipate my decision as regards this house 
which I shall give in dealing with the will 
by stating now that the reconstructed house 
must be held to be the taluqdar’s house 
which goes with the estate. 

The second house is said to be a taluq. 
dari house with appurtenances at Jam. 
koriapur. The only evidence is that of 
defendants and it shows that it was built 
in the life.time of Chaudhrain Mithan 
Kunwar by Jang Bahadur Singh and his 
two brothers Ran Bijai Bahadur and Iqbal 
Bahadur. Where they got the money from is 
uncertain, but presuming even it was from 
Chaudhrain Mithan Kunwar with whom 
they were living, she could dispose of the 
profits of the property of her husband and 
give money to Jang Bahadur and his bro¬ 
thers as a gift. The evidence shows that 
their mother lived in this house and since 
then implements belonging to her sons are 
being kept there. It is not shown that 
Chaudhrain Mithan Kunwar had ever pos- 
session over it and therefore the plaintiffs 
are in no way entitled to it. Item 3 is 
the house in mohalla South Jahanabad, 
Bae Bareli City, and no evidence has been 
given about it: not even whether now it is 
in existence. It is not shown to be taluq. 
dari property and therefore if it is in exis- 
tence plaintiff 1 is only entitled to one 
third of it. It is immaterial whether other 


property was acquired by Balbhaddar Singh 
or Thakurain Mithan Kunwar except in so 
far as it has been disposed of by the will or 
the two waqfs and that will be considered 
then. In all property, not taluqdari pro- 
perty of which Chaudhrain Mithan Kunwai 
could not validly dispose by the will oi 
the deeds of waqfs, plaintiff 1 is entitled 
to a one third share. 

Issue 6. The case of the plaintiff as tc 
the Will which is Ex. D.l is that the will 


is invalid because it is improperly attested, 
that is to say, because the witnesses of 
defendants that prove attestation are not 
to be believed and secondly on the ground 
that the property bequeathed by Chaudh. 
rain Mithan Kunwar was not property 
that she could bequeath. Thirdly, I am 
asked to construe the will as bequeathing 
Rs. 5000 only out of the cash left at the 
death of the Chaudhi'ain. Suraj Bali Lai, 
D 4. W. 8, alleges that the Chaudhrain signed 
the will and then called the attesting wit. 
nesses. D 4. W. 9, Cheda Prasad, says that 
she showed him and Sheo Darshan the will 
which already bore her signature and asked 
them to affix their signatures ; after that 
she had herself showed to them the signa¬ 
tures that she had affixed. I see no reason 
to disbelieve this witness or the preceding 
one and I hold therefore that there was 
valid attestation. 

There remains to be considered whether 
Chaudhrain Mithan Kunsvar could bequeath 
(l) the residential house in Khiron and (2) 
the Kothi of Jamnabagh. The house which 
she calls her residential house is a house 
which was reconstructed and according to 
witnesses of the plaintiffs is the taluqdar’s 
house. Against this evidence there is the 
evidence of one defence witness who alleges 
that Balbhaddar Singh in his life.time 
lived in a house jointly with Beni Madho 
Singh and Jadunath Singh and this house 
was constructed by the Chaudhrain where 
previously there had been no house. This is 
contrary to what the will says that the 
Chaudhrain had reconstructed this house 
and I cannot believe this witness. How 
far the Chaudhrain has reconstructed this 
house is not known, as evidence has not 
been produced whether the reconstruction 
was great or small. If she destroyed any 
building which previously existed, it was a 
house which went with the estate and 
which she had no right to dismantle with, 
out replacing it. It was in fact not open to 
her to deprive the taluqdari estate of this 
house which was its appurtenance and to 
dispose of the house which replaced it. In 
my opinion, whatever was the amount of 
reconstruction this house must be held to 
be in law the original house which admit¬ 
tedly goes with the talukdari estate and 
the plaintiffs are therefore entitled to it. 

The plaintiffs only claim such houses as 
may be called talukdari houses. The Jamu. 
nabagh house and garden is no such house 
for it was constructed by the Chaudhrain 
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herself with money which was hers to dis¬ 
pose of as she liked and there is no evidence 
that she intended to make this house an 
accretion to her husband’s estate—in fact 
she disposed of it by will which shows that 
she had no such intention. It is not for me 
in this suit to decide what are the rights of 
plaintiff 1 as owner of the site, for this 
house and garden are on talukdari land, 
against the person to whom the house and 
garden have been bequeathed. That is a 
matter which if the parties do not come to 
an agreement, will have to be decided later. 
As successors to the estate, talukdari or 
non-talukdari, of Balbhaddar Singh or as 
heirs of Chaudhrain Mithan Kunwar, plain, 
tiff 1 is not entitled to this house and 
garden. The third point is the cash item. 
In the will the words are ; 

Whereas I have now Rs. 5000 only which is 

lying for occasions of emergency so I.make 

this will that this amount, subject to increase or 

decrease till my death.shall be owned after 

my death by my nephews Ran Bijai Bahadur 
Singh and Thakur Iqbal Bahadur Singh. 

A sum of about Rs. 58,000 was found at 
the death of Chaudhrain Mithan Kunwar 
and the defendants who claim on the will 
claim all on the ground that this corres- 
ponds to those Rs. 6000 subject to increase 
till her death, as stated in the will. The 
plaintiffs on the other hand, allege that in 
any case what she intended to leave was 
the sum set aside for emergency, whatever 
this sum was at her death, and further that 
she only meant to leave Rs 5000 because 
this sum without any mention of increase 
or decrease appears in the certificate of the 
Sub-Registrar. It has been proved that the 
will was read before registration and also at 
registration that the lady fully understood 
its contents which are in simple language. 
D. 4 W. 1, Dr. Kedar Nath Sinha, says that 
the will was read out to him in the presence 
of the Chaudhrain and that he even asked her 
a number of questions about the will and 
she answered that she was leaving the house 
where she was living, the cash that she 
possessed, the garden and the kothi and the 
contents of the residential house. I am 
satisfied therefore that the contents of 
the will were known to her and correctly 
represent her intentions and the endorse¬ 
ment of the Sub-Registrar was what he 
understood and may even be an incomplete 
statement of what the lady actually said. 
I am satisfied therefore that she meant to 
leave 5000 subject to increase or to 
decrease. On the other hand, I am not able 


to hold that she meant to leave every anna 
of the money that would be found at her 
death because she distinctly said in the will 
that she left a sum put aside for emergen* 
cies and certainly when she executed tho 
will she must have had more money avail* 
able than Rs. 5000 for she had to meet 
daily expenditure. I therefore hold that 
she meant to leave whatever was set aside 
for the purpose of emergency. 

It has not been shown how much nor 
how little was so set aside when she died- 
As when she had probably less she set 
aside Es. 6000 it is impossible to believe 
that when she had Rs. 68,000 no part of 
this was set aside. I know, having had to 
deal with reports of the receivers, that 
they had to pay a sum of Rs. 10,000 reve¬ 
nue that was due and over Rs. 3000 was 
still due to servants which were paid 
subsequently and the Chaudhrain had to 
live till the next instalment of revenu© 
became due, which would be some three 
months after her death. One has as far as 
possible to carry out the intentions ex. 
pressed in a will and I am therefore, I think, 
entitled on this material to arrive at a 
decision as to what part of this Rs. 58,000 
could be held to correspond to the sum set 
aside for emergency. Deducting Rs. 14,000 
for revenue and servants there remain Ru¬ 
pees 44,000. The revenue of the estate was 
about Rs. 25,000 so the profits might be 
Rs. 25,000 or Rs. 30,000 so that we may 
deduct about Es. 10,000 for what she 
would normally spend till the next amount 
of revenue came in. This would leave Ru¬ 
pees 34,000. Allowing for other possible 
expenditure I think one may safely hold 
that at least Rupees 25,000 constituted a 
reserve. It might have been more—it could 
hardly have been less—if it was more the 
defendant beneficiaries are at fault for not 
giving proof of it. I find therefore that the 
will is valid as to Rupees 25,000 and the 
balance must be held to be part of the non- 
talukdari estate after payments of whafc 
was due by the Chaudhrain such as land 
revenue and servants’ wages. I therefore 
decide Issue 5 as follows: ChaudhraiD 
Mithan Kunwar did execute a will in favow 
of defendants 4 and 5 and the will is valid 
as to the house and garden of Jamunabagh 
other than the land itself and as to Rupees 
25,000 of the money found in existence at 
the death of the Chaudhrain, but it is 
invalid as to the balance of the money and 
as to the residential house. There being no 
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mention of any contents of any of the 
houses in the will itself the will is not valid 
as to any contents of any of the said houses. 

Issite 7 ,—The wakfs Ex. D-2 and D.3 
are only disputed by the plaintiffs on the 
ground that the property could not be 
made the subject of a wakf. Ex. D.2 makes 
a wakf of two bighas of rent free abadi in 
Khiron proper, on which land is the Tha- 
kurdwara built by the Chaudhrain, an 
orchard and a pucca well and in addition 
the entire village of Mirazpur. Both Khiron 
proper and Mirazpur are villages forming 
part of the taluqdari estate and therefore 
it was not within the power of Chaudhrain 
Mithan Kunwar to dispose of them. Conse¬ 
quently this wakf is not valid. 

The second wakf, Ex. D.3, refers to certain 
numbers in Khiron of an area of 7 bighas 
18 biswas and 6 biswansis where there is a 
temple of Sri Mahadeva Balbhadreshwar 
Swami and farther to village Bhitargaon 
thok Domi mohal Khas. The Chaudhrain 
could not execute a waqf of this area in 
Khiron as it formed part of the taluqdari 
estate and the wakf is invalid to this extent. 
Bhitargaon is admitted in the plaint to 
have been property purchased by Chaudh. 
rain Mithan Kunwar herself. The fact that 
she executed this wakf shows that she did 
not mean this village to be an accretion to 
the husband’s estate and as it was bought 
out of the profits with which she was com¬ 
petent to deal, the waqf of this Bhitargaon 
land must be held valid.'As regards build, 
ings the position is as stated above about 
the Jamnabagh house. I therefore hold 
that the wakfs are valid only as to village 
Bhitargaon thok Domi mohal khas. 

Issue 8 .—The deed by which plaintiff 1 
transferred shares as stated in para. 13 of 
the plaint has been proved and it is there¬ 
fore valid. I therefore decide Issue 9 as 
follows : Plaintiff 1, subject to the transfer 
made by him in favour of the other plain¬ 
tiffs, is granted a declaration of exclusive 
right to property in list A, together with 
Item 2 (a) of list C, namely mohal Chaudh¬ 
rain Mithan Kunwar in village Marui and 
to Item 1 in list B, namely the talukdar’s 
house with appurtenances at Khiron. He is 
not entitled to the house in Jamkoriapur 
nor to the garden and house in Jamnabagh 
nor to village Bhitargaon nor to Es. 25,000 
out of the sum found in existence at the 
death of Chaudhrain Mithan Kunwar. As 
regards the remaining non-talnqdari pro. 
petty he is entitled to one.third after deduct- 
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ing such amounts as land revonuo and 
servants’ wages duo in the lifetime of 
Chaudhrain Mithan Kunwar. This decree 
is against all the defendants other than 
Mt. Rukmiii Kuuwar who has no interest 
in this property but as she has taken no 
part in the case there is no reason to grant 
her any costs. 

As regards defendants 4 to 8 they have 
succeeded in part and failed in part and 
this applies also to defendants 1 and 3, but 
the costs incurred by the plaintiffs are 
mainly due to the defences set up by 
defendants 1, 2 and 3. The plaintiffs have 
failed as -regards their claim of exclusive 
title to non-talukdari property but this has 
nob prolonged much the hearing of this 
case. Taking these facts into consideration 
defendants 4 to 8 shall bear their own 
costs. Plaintiffs are entitled to proportion, 
ate costs against defendants 1, 2 and 3. 
Defendants 2 and 3 are responsible for by 
far the greater amount of the costs, after 
the suit was filed, which the plaintiffs have 
had to incur. They shall pay jointly and 
severally three-fourths of the costs to 
which plaintiffs are entitled and defen. 
daub 1 shall be liable for one-fourth. The 
plaintiffs are allowed proportionate costs in 
that they failed to prove exclusive right to 
non-talukdari property and the proportion 
is the value of talukdari as compared with 
non-talukdari property in suit. Counsel fees 
as to which certificates have not been filed 
within due time are not to form part of the 
costs. 

D.S./r.K. Order accordingly, 

A. I. B. 1939 Oudh 31 

ZiAUL Hasan J. 

Syed Mohammad Nasir and another — 

Appellants. 

V. 

Dwarka Singh and another — 

Respondents. 

Criminal Eef. No. 45 of 1938, Decided 
on 28th September 1938, made by District 
Magistrate, Pyzabad. 

Criminal P. C. (1898). S. 145 (4) and Proviso 
—Magistrate acting under sub-s. 4 need not see 
whether any party was dispossessed witbin 2 
months before date of order under sub-s. (1). 

The procedure prescribed in the first Proviso to 
B. 146 (4) is not mandatory and if a Magistrate 
chooses to act under sub-sec. (4), that is to say, 
decides^ the question which of the parties was in 
possession at the date of the order made under 
sub-BCO. (1), it is nob necessary to see whether or- 
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nob any of the parties has been dispossessed within 
two mouths jiexb before the date of the order. 

CP 32 C 2] 

L A. Abbasi — for Appellants. 

H. and H. H. Zaidi — 

for Bespondents. 

Order. — This is a reference by the 
learned District Magistrate of Fyzabad 
recommending that an order made by a 
learned Magistrate of that district under 
S. 145, Criminal P. C., be set aside and an 
order under Sec. 146 be substituted for it. 
The facts of the case are that on 20th Sep. 
tember 1937, certain Chhutkau Singh and 
Dwarka Singh who claimed to be in pos¬ 
session of the entire patti Ram Kishun of 
Tillage Paikuliakalan, partly as proprietor 
and partly as mortgagees, made a report to 
the police against Ram Sumer, Ram Sahai 
and others stating that they had ejected 
the accused from certain specific plots of 
land and had cultivated the plots them- 
selves but that the accused were forcibly 
cutting away the crops raised by them (the 
complainants). The police made an inves¬ 
tigation, attached the disputed crops (it is 
said the attachment was made under Sec. 
149, Criminal P. C..)aud made a report to 
the Sub.Divisional Magistrate for action 
being taken under S. 145, Criminal P. C. as 
there was a danger of breach of the peace. 
The Sub.Divisional Magistrate transferred 
the case to an Honorary Magistrate on 6th 
October 1937. The learned Honorary 
Magistrate called for a fresh report from 
the police and directed the police to attach 
the crops if necessary. The police again 
attached the crops and on 11th November 
1937 made another report recommending 
action under Sec. 145, Criminal P. C. On 
this report the learned Honorary Magis¬ 
trate by his order dated 19th November 
1937 ordered the parties to file their writ¬ 
ten statements by 29th November 1937. 
As some of the parties were not served 
with this order, another date was fixed on 
29th November 1937 for filing of written 
statements. On 7th December however, the 
learned Honorary Magistrate returned the 
case to the Sub-Divisional Magistrate and 
on 10th December 1937, the Sub-Divisional 
Magistrate fixed a date for the parties filing 
their written statements. The case con¬ 
tinued for several months and finally on 
16th June 1938, the Sub-Divisional Magis¬ 
trate passed the final order declaring that 
i;he complainants, that is, Chhutkau Singh 
and Dwarka Singh, were in possession and 


ordering the attached crops to be delivered 
to them. 

Against this order Mohammad Nasir and 
Ram Sumer filed an application in revi¬ 
sion in the Court of the District Magis¬ 
trate and the latter ofiBcer has made this 
reference with the recommendation men¬ 
tioned above. The learned District Magis¬ 
trate seems to think that because more 
than two months had elapsed in the case 
since the date of the preliminary order, the 
learned Sub-Divisional Magistrate was not, 
competent to declare any of the parties to 
have been in possession and that in the 
circumstances the only course open to thej 
Sub.Divisional Magistrate was to make an 
order of attachment under S. 146, Criminal 
P. C. I am of opinion that this is not a 
correct view of the law. The learned Dis¬ 
trict Magistrate probably had in view the 
first Proviso to Section 145 (4) which runs 
as follows: 

Provided that, if it appears to the Magistrate 
that any party has within two months next before 
the date of such order been forcibly and wrong¬ 
fully dispossessed, he may treat the party so dis¬ 
possessed as if he had been in possession at such 
date. 

Sub-s. (4) to S. 145 to which the above 

is a Proviso is as follows: 

The Magistrate shall then, without reference to 
the merits of the claims of any of such parties to a 
right to possess the subject of dispute, peruse the 
statements so put in, hear the parties, receive all 
such evidence as may be produced by them respec¬ 
tively, consider the eSect of such evidence, take 
such further evidence (if any) as he thinks neces¬ 
sary and if possible decide whether any and which 
of the parties was at the date of the order before 
mentioned in such possession of the said subject. 

A perusal of the Proviso quoted above 
together with sub-s. (4) leaves no room for 
doubt that the procedure prescribed in^ the 
Proviso is not mandatory and that if a 
Magistrate chooses to act under sub-s. (4), 
that is to say decides the question which 
of the parties was in possession at the date 
of the order made under sub-sec. 1, it is not 
necessary to see whether or not any of the 
parties has been dispossessed within two' 
months next before the date of the order. 
As in the present case the learned Sub- 
Divisional Magistrate had decided on the 
evidence before him that the complainants 
were in possession, no question arises as to 
who was in possession two months before 
the passing of the preliminary order. There 
is in my opinion no ground for interference 
with the order of the Sub-Divisional Magis- 
.trate and I therefore reject the reference, 

N.S./r.K. Beference rejected . 
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Thomas C* J. and Ziaul Hasan J. 
,JSaw Damodar and others — Appellants. 

V. 

Emperor. 

Criminal Appeal No. 286 of 1938, Deoid. 
on 26th October 1938, against order of 
^099. Judge, Hardoi, D/- 15th September 
1938. 

(a) Criminal Trial—Evidence—Dying decla¬ 
ration not implicating three of the accused— 
^irst information report and eye-witnesses men¬ 
tioning names of all as having assaulted deceased, 
'but not assigning leading part to the three— 
•Dying declaration held should be relied on. 

A great deal of sanctity is attached to the dying 
-declaration because it is expected that the person 
who is on the verge of death will tell the truth. 

[P 84 0 2; P 35 C 1] 
Deceased in his dying declaration did not impli- 
•oate three of the accused persons but mentioned 
names of other accused persons as having assaulted 
him. In the first information report the names of 
all accused persons were mentioned and some of 
iihe eyewitnesses deposed that all accused persons 
•had taken part in the assault but no leading part 
was assigned to the three accused persons : 

Held it was safer to rely on dying declaration 
rather than on the first information report or on 
'the eyewitnesses. [P 35 0 1] 

(b) Penal Code (1860). Ss. 325 and 109— 
Person attacked by many but dying from blow 
given by one of them—Others are guilty of 
abetting oHence under S. 325 read withS. 109. 

Where a person is attacked by several persona 
armed with weapons but death is caused by a blow 
■inflicted by one of them, other persons who must 
have known that grievous hurt would, in all pro- 
•babillty, be caused, are guilty of having abetted 
Ahe offence under S. 825 read with S. 109 x A I B 
1919 Lah 375 and AIR 1938 Oudh 256, Foil. 

[P 35 C 2] 

Dr. J. N. Misra — for Appellants. 

Asst. Govt. Advocate — for the Crown. 

Judgment. —Nabbu Singh, Sobha Singh, 
^hhuttu Singh, Bala Din, Jai Jai Bam and 
Ram Damodar have been convicted by the 
learned Sessions Judge of Hardoi under 
S. 302,1. P. C., read with S. 149, I. P. C. 
Nabbu Singh has been sentenced to death 
and the learned Sessions Judge has sub. 
imitted the record to this Court for confirma¬ 
tion of the death sentence. The remaining 
five appellants have been sentenced to 
Aransportation for life. All the six appel¬ 
lants have also been convicted under Secs. 
J.47/148, I. P, C. Nabbu Singh has been 
sentenced to two years' rigorous imprison¬ 
ment and the remaining appellants to one^ 
year's rigorous imprisonment each. Nabbu 
Singh, Sobha Singh and Chhuttu Singh are 
brothers and Thakurs by caste. Bala Din, 
1939 0/5 & 6 


Jai .Tai Ram and Damodar are Brahnians. 
Jai Jai Ram is Bala Din’s cousin and Kam 
Damodar is Jai Jai Ram’s sister’s son. Tho 
date and hour of the murder is 19th April 
1938 at about 3 P. M. 

The case for the prosecution as given by 
Hirde Narain, P. W. 2, is that the six 
appellants went to the threshing floor of 
Bharat Singh deceased in the afternoon. 
Bala Din accused said to Bhart Singh that 
“ you abused at Holi, abuse now”. Bharat 
Singh who was sitting on a cot got up. 
Sobha Singh accused struck a lathi at 
Bharat Singh who fled towards his house. 
The six appellants pursued him and sur¬ 
rounded him and Nabbu Singh struck a 
spear at Bharat Singh and all the accused 
then ran away. Hirde Narain’s statement 
is corroborated by Kaptan Singh, P. W. 4, 
and Gaya Bakhsh Singh, P. W. 1. Gaya 
Bakhsh Singh, P. W. 1, who is the brother 
of Bharat Singh, deceased, took Bharat 
Singh to the police station Pali which is at 
a distance of six miles from the scene of 
the occurrence. The first information report 
was made at 6 P. M. by Bharat Singh him¬ 
self and it is in accordance with the pro¬ 
secution version excepting that it does not 
mention that the six accused pursued 
Bharat Singh and surrounded him. The 
names of all the appellants are mentioned 
in it. The motive for the assault is also 
mentioned in it which is to the effect that 
abuses were exchanged between Bharat 
Singh and Bala Din accused. Bharat Singh 
was sent to the hospital at Shababad where 
Dr. Sundar Lai examined his injuries on 
20th April 1938 at 7 A. M. He found : 

(1) Irregular penetrating wound I" x into 
abdominjil cavity (gaping) with protrusion of some 
fatty tissue through the opening on the upper 
part of abdomen above the navel, (2) contusion 
2" X I" on the middle lumbar region. 

In the opinion of the doctor injury No. 1 
was grievous and dangerous and was pro¬ 
bably caused by a pointed instrument such 
as a spear. Bharat Singh died about 6 p. M. 
on the same date. His dead body was sent 
to the Civil Surgeon at Hardoi for post 
mortem examination and the following 
injuries were found on him: 

(1) A penetrating wound 1" x and down into 
the abdominal cavity. 

(2) A contusion 10'^ x 4" over upper part of 
back. 

(3) A contusion 8" x 3'^ over middle of back on 
the left side. 

(4) A contusion &' x 4" over right side of head 
and face. The scalp was congested below the 
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injurios.The pleurae was congested. Both the lungs 
^Yere deeply congested. Ventricles of the heart 
contaiuod clotted blood. 

The injury report Ex. 3 prepared by 
Dr, Sunder Lai shows only two injuries 
while the post mortem report shows four 
injuries. It is difficult to understand how 
Dr. Sunder Lai could have missed injury 
No. 4 which was a contusion 6" x 4" over 
right side of head and face unless this was 
a post mortem injury, that is caused by 
some one after deceased’s death. Bharat 
Singh’s dying declaration was recorded by 
Syed Jafar Mirza Saheh, Naih Tahsildar, 
P. 6, on 20th April 1938, at about 2-30 
A.M. and it differs from the first informa, 
tion report. It is as follows : 

I was sitting in the threshing floor near my 
house when Nabbu Singh, Cbhuttu Singh, Sobha 
Singh all the three persons rushed and fell upon 
me. First Sobha struck a lathi on my waist. I 
stood up. Then Nabbu Singh struck a spear on 
my belly. There existed no particular enmity 
between me (and them); only an exchange of 
abusive language had taken place in connexion 
with the nautch party of a natni on the occasion 
of Holi festival at the door of Bam Singh and 
from that day onwards he and his companions 
Jai Jai Ram, Bala Din and Ram Damodar 
Brahmans armed with lathis and spears used to 
threaten mo. Yesterday in the noon at 2 P.M. 
they assaulted me with spear. 

He has nob named the three Brahman 
accused, namely Bala Din, Jai Jai Ram 
and Ram Damodar as his assailants, nor 
has he stated that they were with Nabbu 
Singh and others though he has distinctly 
said that Jai Jai Ram, Bala Din and Ram 
Damodar Brahmans used to threaten him. 
The accused have denied the charge and 
have alleged enmity with the prosecution 
witnesses. Nabbu Singh examined one 
witness in his defence, namely Niranjan 
Lai Patwari, who has stated that Hirde 
Narain’s father has tenancy in a patti of 
many co-sharers including Sobha Singh and 
Nabbu Singh accused and Gaya Bakhsh 
Singh. The evidence of this witness does 
not help the accused at all on the main 
incident. He was produced to falsify the 
statement of Hirde Narain about the 
tenancy land. The case against the accused 
depends on the statements of Gaya Bakhsh 
Singh, Hirde Narain, Deep Singh, Kaptan 
Singh and Sultan Singh P. Ws. 1 to 5, and 
Fatte P. W. 7 also to some extent supports 
the prosecution case. The eye-witnesses 
are Hirde Narain, Deep Singh, Kaptan 
Singh and Sultan Singh P. Ws. 2 to 5. 
Their names are mentioned in the first 
information report, and they saw the inci¬ 


dent from a distance of about 25 paces^ 
from the threshing floor. 

Hirde Narain has stated that he was- 
sitting under a pakaria tree to the east of’ 
Bharat’s northern chaupal after his meal 
and that Deep Singh and Sultan Singb 
were also there. That the six appellants- 
came to the threshing floor where Bharat- 
was from the west side; that Bala Din said' 
to Bharat Singh “you abused at Holi,. 
abuse now;” that Bharat gob up from the- 
cot and Sobha struck a lathi at Bharat; 
that the six appellants pursued him and’ 
surrounded him and Nabbu Singh struck a,, 
spear at Bharat; that Bharat Singh fell' 
down and the accused ran away; that Gaya. 
Bakhsh, his brother, came from the house- 
and took Bharat away, that Nabbu had a. 
spear and the other accused had lathis and' 
that they were wielding their lathis but he- 
could not say whether they hit Bharat or 
nob. Deep Singh, Kaptan Singh and SultaU’ 
Singh corroborate Hirde Narain. Deep Singh 
has stated that Nabbu had a spear and the- 
other accused had lathis hut he did not see- 
them wield their lathis. P. "W. 1, Gaya 
Bakhsh Singh, is the brother of thedeceased. 
He says that when he got to the scene he- 
saw the appellants whom he recognised 
running away. Patte P. W. 7 who has a. 
tailoring shop on the west of Bharat’s- 
house states that he saw the six appellants- 
with three others consulting together near 
a ruined house and shortly after the accused, 
went eastwards. He then heard a noise and' 
he ran and saw Bharat Singh lying on the* 
ground. He had a spear 'injury on the- 
abdomen and on inquiry Bharat Singh told 
him that Nabbu had struck a spear at him^ 
and the remaining accused had lathis. 

The learned Sessions Judge has believed) 
the evidence of these prosecution witnesses^ 
We have also carefully considered their 
statements and, in our opinion, they are^ 
true and there are no grounds to reject: 
them so far as they relate against the- 
Thakur accused, namely Nabbu Singh, 
Sobha Singh and Chuttu Singh. We have- 
already stated that Bharat Singh deceased' 
did not implicate the three Brahman 
accused in his dying declaration. It might- 
be that he was in expectation of death and 
he named only those accused persons who 
actually took part in the assault, that is to 
^ay the three Thakur accused. A great 
deal of sanctity is attached to the dying 
declaration because it is expected that the 
person who is on the verge of death will 
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tell the truth. It is true that the names of 
,all the appellants are mentioned in the 
first information report, but when Bharat 
Singh made the report his brother, Gaya 
Bakhsh Singh, P. W. 1, was with him and 
he may have suggested their names. In 
any case we consider it safer to rely on the 
dying declaration rather than on the first 
information report or on the eyewitnesses, 
who do not assign any leading part to the 
three Brahman accused. There is no special 
reason why they should have associated 
themselves with the Thakur accused in 
this murderous assault. The contention of 
the learned Assistant Government Advo¬ 
cate is that when Bharat Singh made the 
dying declaration he was in agony and there¬ 
fore he might have forgotten or could not 
state the names of the three Brahmans. It 
is true that he must have been in great 
pain, but it is clear from the evidence of 
Syed Jafar Mirza, Tahsildar, who recorded 
the statement, that Bharat Singh was in 
bis senses at the time when he made the 
statement. The deceased mentioned the 
names of the three Brahman accused as the 
persons who had been abusing and threa¬ 
tening him on previous occasions, and if 
they joined Nabbu Singh in the assault he 
would surely have mentioned their names. 
In our opinion, the case against the three 
Brahman accused is very doubtful and we 
give them the benefit of the doubt. 

The case against Nabbu Singh, Sobha 
Singh and Chhuttu Singh is very clear. 
We uphold the conviction and sentence 
passed on Nabbu Singh. The assault on 
the deceased by Nabbu Singh was preme¬ 
ditated, cowardly and without any justi¬ 
fication and the learned Sessions Judge was 
justified in passing the extreme penalty 
under the law. With regard to Sobha Singh 
and Chhuttu Singh, in our opinion, the 
offence committed by them is under See. 
326,1. P. 0., read with S. 109,1. P. C., and 
not S. 302,1. P. 0. or Ss. 147/148,1. P. C. We 
believe the evidence of the prosecution wit¬ 
nesses that Sobha Singh assaulted the 
deceased with a lathi and that Chhuttu 
Singh pursued the deceased and sur¬ 
rounded him. In 20 Cr L J 711^ two 
persons armed with deadly weapons made 
an attack upon another and it was proved 
that death was caused by a blow inflict¬ 
ed by only one of them. The Hon’ble 
-Judges who decided that case held that the 

/j^Bahal Siogh v. Emperor, (1919) 6 AIB Lah 875 
^ 5 c 62 1 0 791=20 Or LJ 711=24 PR 1919 Or. 


one who struck the blow was guilty of 
murder and the other who must have 
known that grievous hurt would in all pro. 
bability be caused was guilty of having 
abetted the offence under S. 325 read with 
S. 109, I, P. C. The same view was taken 
by a Bench of this Court in Cri. Appeal 
No. 233 of 1938^ of which one of us was 
a member. 

We therefore dismiss the appeal of Nabbu 
Singh and confirm the sentence of death 
passed upon him and direct that he be 
hanged till he is dead. It seems to us that 
the intention of Sobha Singh and Chhuttu 
Singh was to give the deceased a beating 
with lathis. In our opinion, they abetted 
the offence under Sec. 325, I. P. C. and 
though the act of murder committed by 
Nabbu Singh was done with the aid of 
Sobha Singh and Chhuttu Singh, it cannot, 
in our opinion, be said that it was the 
probable consequence of the abetment on 
their part. We therefore alter the convic¬ 
tion of Sobha Singh and Chhuttu Singh 
from S. 302 read with S. 149, I. P. C., to 
one under S. 325 read with S. 109, I. P. C., 
and sentence them to 7 years’ rigorous 
imprisonment each. Wo set aside the con¬ 
victions of Nabbu Singh, Sobha Singh and 
Chhuttu Singh under Ss. 147/148, 1. P. C. 
We allow the appeals of Bala Din, Jai Jai 
Ram and Ram Damodar and direct that 
they be released. 

N.S./r.K. Order accordingly. 

2. Baja Ram v. Emperor, Eeported in (1938) 25 
AIR Oudh 256=178 I G 162=1938 OWN 
1057. 
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Lallu Bam and others — Applicants. 

V. 

Emperor. 

Criminal Revn. No. 32 of 1938 , Decided 
on 10th October 1938, from order of Addl. 
Sess. Judge, Kheri, D/, 23rd February 
1938. 

Criminal P. C. (1898), S. 367—Case referred 
to superior Magistrate under S. 349—Form of 
judgment which he should conform to, stated. 

It is not sufficient for a superior Magistrate, to 
whom a case has been referred under S. 349, to 
accept the findings of the inferior Magistrate mak¬ 
ing the reference; he should form his own indepen¬ 
dent judgment and write a judgment according to 
the provisions of S. 367 : 29 All 506 (F B), Dis- 
ting.; AIR 1919 Pat 290, Foil. [P 36 G 1, 2] 


Emperor v. Babu Eam 


A. I. B. 
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Dr. J. N. Misra — for Applicants. 

Order.—This is an application in revision 
against an order of the learned Additional 
Sessions Judge of Kheri who dismissed the 
applicants' appeal against their conviction 
and sentences under S. 147, I. P. C. It 
appears that the applicants were tried by 
a Talisildar Magistrate of the Second Class 
under Ss. 147 and 323, 1. P. C. The Tah. 
sildar recorded evidence and came to the 
conclusion that the applicants were guilty 
under both the Sections but was of opinion 
that they deserved severer punishment than 
he could inflict. He therefore referred the 
case to the Subdivisional Magistrate under 
Sec. 349, Criminal P. C. The latter in 
his judgment after referring to the history 
of the case but without stating the facts 
passed the following order in the case: 

I have gone through the finding of the Tahsil* 
dar Magistrate and the cvidonce adduced by the 
complainant in that Court. I am fully convinced 
that the accused have committed the ofience under 
which they have been charged. I hold them guilty 
under S. 147, I. P. C., and convict and sentence 
each of them to undergo three months’ rigorous 
imprisonment. I also hold them guilty under Sec. 
323, I. P. C., and convict and sentence each of 
them to undergo six months’ rigorous imprison¬ 
ment, both sentences to run concurrently. 

Against this order the applicants appealed 
to the Sessions Judge and contended that 
the judgment of the learned Subdivisional 
Magistrate was no judgment in law. The 
learned Judge agreed with this contention 
but refused to send back the case to the 
learned Magistrate for writing a proper 
judgment on the grounds that it would 
involve a waste of public time and that the 
accused have by their own dilatory tactics 
disentitled themselves to any indulgence. 
The learned Judge was probably also in¬ 
fluenced by the fact that the offence under 
S. 323 was compounded by the parties after 
the accused filed their appeal. So far as the 
applicants’ conviction under Sec. 147 was 
concerned, their appeal was dismissed. 

The learned Additional Sessions Judge 
has relied on the case in 19 All 506,‘ but 
that case relates’ to the judgment of an 
Appellate Court while in the present case 
the judgment in question is the judgment 
of the trial Court. It has been held by 
various High Courts in India that it is 
not sufficient for a superior Magistrate, to 
whom a case has been referred under Sec. 
I 349 , Criminal P. C., to accept the finding s 

1. Queen-Empreso w. Pandeh Bhat, (1897) 19 All 
606=1897 A W N 142 (F B). 


of the inferior Magistrate making the refer¬ 
ence and that he should form his own 
independent judgment and write a judgment 
according to the provisions of Sec. 367, 
Criminal P. C. In 20 Cr L J 444^ the 
facts were very similar to those of the pre¬ 
sent case and the Subdivisional Magistrate’s 
order was also quite similar to the order 
passed by the Subdivisional Magistrate in 
this case. A learned Judge of the Patna 
High Court holding that upon the test 
laid down by S. 367, Criminal P. C., the 
Subdivisional Magistrate’s judgment was 
not a judgment at all, sent the case back to 
the Magistrate’s Court for writing out a 
proper judgment. I would have adopted the 
same course in the present case, but for 
the fact that in view of the special cir¬ 
cumstances of the case, this is no longer 
necessary. As said above, the parties have 
compounded the offence under S. 323. The 
accused have already undergone some 
imprisonment under S. 147 also. The com¬ 
plainant does not appear to oppose this 
application. In view of these circumstances 
I accept this revision and reduce the sen. 
tence of the applicants under S. 147,1. P. C,, 
to that already undergone by them. The 
order under S. 106, Criminal P. C., does 
not also seem to be necessary and is hereby 
set aside. 

d.s./r.k. Sentence reduced. 

2. Thakur Singh v. Emperor, (1919) 6 A I R Pat 
290=51 I C 268=20 Or L J 444. 
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Emperor 

V. 

Babu Eam — Accused. 

Criminal Ref. No. 41 of 1938, Decided 
on 2nd November 1938, made by Sess. 
Judge, Sitapur. 

Sugar-Cane Act (15 of 1934), Sec. 7—Rules 
under—U. P. Sugar-Cane Rules (1936), Rules 9 
and 13—Two persons charged under Rr. 9 and 
13 — One tried and convicted — Other tried 
afterwards—Conviction of first held no ground 
for acquittal of other if both acted jointly as 
agents. 

Where two persons who had not paid the price 
of the sugar-cane purchased by them, were charg* 
ed under Rr. 9 and 18, U. P. Sugar-Cane Buies, 
and ordered to be prosecuted, but as one of them 
could nob be found for the time, the case proceeded 
against the other and ended in his conviction and 
subsequently the first turned up and was tried : 
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Bald that the oonviotion of the socoud could 
not be a goc^ ground for acquittal of the first if 
both of them were acting jointly as agents of per¬ 
sons mentioned in 13* ^ 

H. K. Ghosh, Assistant Govt. Advocato 

— for the Crow 7 t , 

Mathura, Umrao, Kanhai and Jaiabhant 

in person . 

Order. —This is a reference made by the 
learned Sessions Judge of Sitapur recom- 
tnending to this Court that the conviction 
of Babu Bam v/ho was sentenced by a 
Magistrate of the First Class to pay a fine 
of Bs. 20 under Br. 9 and 13, U. P. Sugar- 
Cane Eules 1936 be set aside. It appears 
that certain tenants of the Sitapur District 
put in an application before the Deputy 
Commissioner of that district saying that the 
H. E. Sugar Factory Ltd. of Bareilly pur¬ 
chased cane from them on 4th May 1936 
but that the price of the cane had not been 
paid to them. This application which was 
put in, on 26th June 1936, was sent to the 
Naib Tahsildar for report after inquiry. 
The Naib Tahsildar made a report on 14th 
July 1936 that Eaghubar Singh and Babu 
Earn appeared from inquiry to have pur¬ 
chased cane from the applicants on behalf 
of the H. E. Sugar Factory, Bareilly, and 
that his inquiries further disclosed that the 
price of cane had not been paid by these 
persons to the tenants. It was on this 
report that both Eaghubar Singh and Babu 
Bam were ordered by the learned District 
Magistrate to. be prosecuted under the Sugar- 
Cane Eules. As Babu Earn could not be 
found for the time being the case proceeded 
against Eaghubar Singh and ended in his 
conviction. Subsequently, Babu Earn turned 
up and was tried summarily and fined 
Eupees 20. 

The learned Sessions Judge has made 
this reference mainly on the ground that as 
the two cases against Eaghubar Singh and 
Babu Earn respectively related to the price 
of the same cane purchased on the same 
day and as Eaghubar Singh has already 
been convicted, Babu Earn should not have 
been convicted. I doubt if the ground 
taken by the learned Sessions Judge could 
be urged as a good ground for the acquittal 
of Babu Bam if both he and Eaghubar 
Singh were acting jointly as agents of per- 
wns mentioned in E. 13 ; on going through 
the evidence, as it is on the record, I agree 
with the learned Judge that the accused 
^quld have been given the benefit of 
(bnbb as the evidence did not prove any. 


thing against him beyond the fact that ho 
sometimes used to pay the price of cano 
sold to the H. E. Sugar Factory Ltd., 
Bareilly. On the other hand the accused 
led evidence to prove that he was only a 
weighman in the factory and had no res¬ 
ponsibility about the payment of the price 
of cane. The trial having been summary, 
the evidence is not on the record but this 
is what appears from the judgment of the 
learned Magistrate. I may also observe 
that the learned Magistrate was wrong in 
relying upon the result of the Naib Tahsil- 
dar’s inquiry as the report of the Naib 
Tahsildar was based on hearsay and was 
therefore inadmissible. I accept this refer¬ 
ence and set aside Babu Earns conviction 
and sentence under Eules 9 and 13 of the 
Sugar-Cane Eules. The fine if paid shall be 
refunded. 

N.S./r.K. Conviction set aside, 
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Baijoo and others—Accused — Applicants, 

V. 

Emperor, 

Abdul Ahmad Khan — Complainant. 

Criminal Ref. No. 52 of 1938, Decided 
on 2nd November 1938, made by Addl. 
Sess. Judge, Sitapur. 

(a) Criminal Trial — Procedure — Summary 
trial—Magistrate should record in brief reasons 
for conviction — But brevity should not tend to 
obscurity. 

Where a Magistrate, invested with powers under 
S. 260, Criminal P. G., is trying a case summarily, 
it is desirable that he should set out in the column 
reserved for that purpose so much of the reasons 
that have influenced him as to satisfy the accused 
that the Magistrate has considered each of the 
ingredients necessary in law for the conviction to 
which the Magistrate has proceeded, and that 
while this should be recorded with brevity, the 
brevity should not be such as to tend to obscurity. 

[P 38 0 1] 

(b) Cattle Trespass Act (1871), S. 22—Com¬ 
pensation cannot be awarded unless specifically 
claimed—Sentence of imprisonment in default 
of compensation is not competent. 

No compensation can be awarded under S. 22 
for loss caused by the seizure of cattle unless the 
complainant makes the specific claim for it ; and 
the Magistrate is not competent to pass a sentence 
of imprisonment under S. 22 in default of payment 
of the compensation. [P 3b C 1, 23 

P. N. Chaudhri — for Accused, 

Complainant in person. 

Order. — This is a criminal reference 
under S. 438, Criminal P. C., by the 
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Addifeional Sessions Judge of Sifcapur recom¬ 
mending that the conviction be set aside. 
Abdul Ahmad Khan filed a complaint under 
S. 22, Cattle Trespass Act, against Baijoo, 
Peer Khan and Jafar Khan. The case was 
tried by the Subdivisional Magistrate of 
Misrikh, who convicted the accused under 
S. 24, Cattle Trespass Act (l of 1871) and 
fined each of them Rs. 50, in default to 
undergo rigorous imprisonment for one 
month. The case was tried summarily. The 
learned Subdivisional Magistrate has ad¬ 
mitted in his explanation that the offence 
committed was under S. 22, Cattle Tres¬ 
pass Act, but under pressure of work S. 24 
was written. I am inclined to think that 
this was a clerical error. The offence un¬ 
doubtedly was triable summarily, but in 
my opinion the learned Subdivisional 
Magistrate has not followed the correct 
procedure laid down for summary trials. 
S. 263 (h), Criminal P. C., lays down that 
where no appeal lies, the Magistrate need 
not record the evidence of the witnesses or 
frame a formal charge; but he shall enter 
the finding, and, in the case of a conviction, 
a brief statement of the reasons therefor. 
The Magistrate’s judgment is as follows : 

Five witnesses testified on behalf of the prosecu¬ 
tion in this case and four for the accused. Upon 
consideration 1 find the evidence of the former 
worthy and of the latter unworthy of belief. 

Where a Magistrate, invested with powers 
under S. 260, Criminal P. C., is trying a 
case summarily, it is* desirable that he 
should set out in the column reserved for 
that purpose so much of the reasons that 
have influenced him as to satisfy the 
accused that the INIagistrate has considered 
each of the ingredients necessary in law for 
the conviction to which the Magistrate has 
proceeded, and that while this should be 
recorded with brevity, the brevity should 
not be such as to tend to obscurity. These 
safeguards are essential so that in case of 
revision the High Court may have sufficient 
materials on the record before it for arriv¬ 
ing at the conclusion as to whether the 
order of the Magistrate is right or wrong. 
The language of the Legislature is suffi¬ 
ciently clear and no authority is needed for 
this elementary rule of procedure. 

The learned Magistrate has committed 
another error. Under S. 22, Cattle Trespass 
Act, compeu:aiion is to be awarded but no 
compensat:^'"i can be awarded for loss 
caused by the seizure of cattle unless the 
complainant makes the specific claim for it. 


The Magistrate is not competent to pass a 
sentence of imprisonment under S. 22, 
Cattle Trespass Act, in default of payment 
of the compensation. Here, as I have pointed 
out, the learned Magistrate has fined each 
of the accused Rs. 50 or in default of pay¬ 
ment of fine to one month’s rigorous impri- 
sonment. The complainant was allowed Rs. 
20 as compensation but there is no proof on 
the record of the damage the complainant 
actually suffered. The judgment does not 
show what the complainant actually paid 
in getting the cattle released. The order of 
the learned Magistrate is against the law 
and procedure and therefore it must be set 
aside. I therefore accept the recommenda¬ 
tion of the learned Additional Sessions 
Judge and set aside the conviction of the 
accused persons, but I do not agree with 
the learned Judge that in view of the fact 
that the accused have already undergone 
inconvenience and expense therefore no 
retrial should be ordered. I am of opinion 
that this is a fit case in which the retrial 
should be ordered. I therefore direct that 
the file of the case will be laid before the 
learned District Magistrate, who will send 
it to some Magistrate other than Mr. 
Hardy, who has already expressed his 
opinion, for retrial. 

N.S./r.K. Betrial ordered, 
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Bam Boop and another — Accused. 

V. 

Ejnperor. 

Criminal Ref. No. 48 of 1938, Decided 
on 2nd November 1938, made by Sess. 
Judge, Fyzabad. 

(a) Penal Code (1860), Sec. 425 — Accused 
filling up ditch dug by complainant held not 
guilty of mischief. 

Complainant had a vegetable garden attached 
to his house to the east. The accused closed the 
old door of their house and opened a new door 
towards the complainant’s garden and when the 
complainant dug a ditch around his garden, the 
accused filled it up and erected a chabutra : 

Held that accused was not guilty of the offence 
of mischief. [P 39 C 2] 

(b) Criminal P. C. (1898), S. 106— Security 
cannot be taken from person convicted under 
Sec. 426, Penal Code. 

Security under S. 106, Criminal P. C., cannot 
l^ally be taken from a person who has been con¬ 
victed under Sec. 426, I. P. C., as the offence of 
mischief does not involve breach of the peace : B6 
Mad 469, Rel, on. [P 89 0 1, 2} 
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(c) Penal Code (18^0). S. 425— “Properly** 
^oea not include right of easement. 

“Property" in S. 426 means tangible property 
■capable of being forcibly destroyed and does not 
dnolude a right like an easement, etc. i A I li 1930 
Mad 973, FMU tP 39 0 2] 

Bhagwati Nath — for Accused. 


Order* — This is a criminal reference 
made by the learned Sessions Judge of 
Fyzabad. Ram Roop and Ram Chandra 
•were prosecuted under Secs. 447 and 426, 
I. P. C., on a complaint made by one Ram 
^Dulare. The complaint was to the effect 
iihat the complainant had a vegetable garden 
-attached to his house to the east, that the 
:accused closed the old door of their house 
•■and opened a new door towards the com¬ 
plainant’s garden and that when the com- 
.plainant dug a ditch around his garden, the 
-accused filled it up and erected a chabutra 
on which they pat up the Congress flag. A 
Magistrate of the third class who tried the 
accused convicted them under both the 
Bections and sentenced them to pay a fine 
of Rs. 10 under Sec. 447 and of Rs. 5 each 
■under S. 426. I. P. G. The convicted per- 
■sons appealed to the District Magistrate 
who set aside their conviction under S. 447 
'but maintained that under S. 426. He fur- 
ther ordered the accused under Sec. 106, 
■Criminal P. 0.. to give security for one 
;year. Against the appellate order of the 
learned District Magistrate the accused 
■filed a revision in the Court of the Sessions 
Judge. The learned Judge did not accept 
■the accused’s plea that their conviction 
(under Sec. 426 was bad in law, but coming 
to the conclusion that security under 
Bee- 106, Criminal P, 0., could not legally 
be taken from a person who has been con- 
■victed under S. 426,1. P. C., as the offence 
•of mischief does not involve breach of the 
,peace, has sent the case to this Court with 
the recommendation that the order under 
Bee. 106, Criminal P. C., be set aside. 


Notice of this application was given to 
the complainant but he has not appeared. 
The accused persons are represented by a 
counsel. The learned counsel has nob only 
■supported the order of reference but has 
Also contended that on the facts of the case 



bis clients could not be convicted under 
Sec. 426,1. P. C. I agre# with the learned 
Sessions Judge that an order under S. 106, 
Criminal P. 0., could nob legally be passed 
in this case as the offence of mischief of 
phich the accused were convicted does^not 
WYolve a breach of the peace. This view is 


supported by the decision of tho Madrasj 
High Court in 26 Mad 469.^ 

I am however of opinion that the facts 
as stated do nob even make out a case of 
mischief against the accused. tJnder S. 425, 

I. P. 0., a person is said to commit mis¬ 
chief (which is punishable under Sec. 426) 
when he, with intent to cause or knowing 
that he is likely to cause wrongful loss or 
damage to the public or to any person, 
causes the destruction of any.property or 
any such change in any property or in the 
situation thereof as destroys or diminishes 
its value or utility or affects it injuriously. 
To constitute mischief it is necessary not 
only that wrongful loss or damage to the 
public or bo any person be intended or be 
likely bub also that any property should 
either be destroyed or any such change 
should occur in any property or in the 
situation thereof as destroys or diminishes 
its value or utility or affects it injuriously. 
Now, in the first place it is doubtful if it 
can be said that any wrongful loss was 
caused to the complainant by the accused 
filling up the ditch, as wrongful loss is de- 
fined as‘*lo33 by unlawful means of property 
to which the person using it is legally enti¬ 
tled.” In the second place the filling up of 
the ditch by the accused does not affect any 
property injuriously so as to diminish its 
value or utility. The learned Judge thinks 
that the accused were guilty under S. 426 
as they destroyed the fruits of the com. 
plainant's labour in making a ditch, bub 
property in S. 425 means tangible property 
capable of being forcibly destroyed and does 
not include a right like an easement, etc. as 
was held in 1930 M W N 909.^ It appears 
to me therefore that not only is the order 
under S. 106, Criminal P. C., bad but that 
the conviction of the accused under S. 426, 
I. P. C., cannot also be maintained. I 
therefore accept this reference and set 
aside the conviction and sentences of the 
accused and cancel the order passed against 
them under Sec. 106, Criminal P. C. 

N.S./r.k. Conviction set aside and . 

Order cancelled . 

1. Kannookaran Kunhamad v. Emperor, (1903) 
26 Mad 469=2 Weir 48. 

2 Rudraraiu Bamaraja v. Emperor, (1930) 17 
air Mad 973=1930 Or 0 1189=129 I 0 
77=32 Ct Ij J 225=1930 M W N 909. 
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Jai Naeain V. Shiam Lal 


A. I. R; 
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Pt. Jai Narain Misra — Appellant. 

V. 

Shiam Lai and another — Respondents. 

Second Appeals Nos. 446 to 448 of 1937, 
Decided on 17th October 1938, against order 
of Civil Judge, Mohanlalganj, Lucknow, 
D/'- 22nd November 1937, 

(a) U. P. Encumbered Estates Act (25 of 
1934), Secs. 4, 6 and 7 (1) (b) — A executing 
simple mortgage of his share in village in 
favour of P — P obtaining decree on mortgage 
" After death his sons and daughter put" 
ting in application under Sec. 4'"-Order under 
S. 6 passed by Collector —Subsequently one of 
A's son granting lease in favour of defendants 
in respect of some plots on the land, enabling 
them to dig earth from them — P suing defen¬ 
dants for perpetual injunction restraining them 
from digging the earth — Suits by P held not 
to be in respect of any debt and held not 
barred by S. 7 (1) (b). 

The expression “in respect of any debts” in 
S. 7 (1) (b) does not mean “having any connexion 
with any debts,” the latter expression being too 
wide. [P 41 C 1] 

A who owned a share in a village executed a 
simple mortgage in respect of it in favour of P. P 
obtained a decree on the mortgage. After A's death 
his sons and daughter put in an application under 
Sec. 4 and the Collector passed an order under 
Sec. 6. Subsequently M, one of the sons of A, gave 
four leases to the defendants on behalf of himself 
and his brother and sister in respect of certain 
specified plots of land. The leases were executed 
subsequent to the application under S. 4 and were 
given for the purpose of enabling the lessees to dig 
earth from the plots. P thereupon filed suits 
against the defendants for a perpetual injunction 
restraining them from digging the earth from the 
plots alleging that the leases infringed his rights 
and were void : 

Meld that the suits could not be said to be in 
respect of any debtsand were not barred under S. 7 
(l) (b). The special Judge appointed under the 
U. P. Encumbered Estates Act had no jurisdic¬ 
tion to give a decree for perpetual injunction 
sought for by P : A I P 2938 Oudh 192, lief. 

[P 41 C 1. 2] 

(b) U. P. Encumbered Estates Act (25 of 
1934), Secs. 3 and 7 (1) (b) — Jurisdiction of 
special Judge to decide validity or otherwise 
of transfer — Effect of. 

The jurisdiction of the special Judge to decide 
the validity or otherwise of a transfer does not bar 
the jurisdiction of the ordinary Civil Courts to 
entertain other suits relaling to that transfer. 

[P 42 C 1] 

(c) U. P. Encumbered Estates Act (25 of 
1934), Ss. 4 and 11 (2) — Sec. 11 (2) does not 
contemplate claim derived from applicant 
under S. 4 subsequent to his application. 

Sub-section (2) of Sec. 11 does not contemplate 
any claim derived from the applicant under S. 4, 
subsequent to his making his application, the rea¬ 
son being that all such transfers are void under 
Sec. 7 (3). [P 42 0 1] 


(d) U. P. Encumbered Estates Act (25 of 
1934), S. 11 (4)—Order referred to in S. 11 (4)^ 
means special Judge's decision on claim to 
property mentioned in notice under S. 11. 

The order referred to in sub-s. (4) of S. 11 mean&- 
the special Judge’s decision on any claim to tha 
property mentioned in the notice under Sec. 11 
brought before him. [P 42 0 1) 

Niamab Ullah and Kashi Prasad Sri- 
vastava — for Appellant. 

G. D. Khare — for Respondents. 

Judgment.— These are three connected 
second appeals against appellate orders ot 
the learned Civil Judge of Mohanlalganp 
in three suits brought by the plaintiff- 
appellant in the following circumstances : 

Mohal Ali Mehdi of village Kharka com¬ 
prising a five annas ten pies share waa 
owned by two brothers, Abul Hasan and’ 
Ali Mehdi in the proportion of two annaa 
nine pies and three annas one pie respec¬ 
tively. Abul Hasan died leaving severah 
children and two of his sons, namely Ali 
Naqi, and Mohammad Askari, made a usu¬ 
fructuary mortgage of a ten pies three 
krants share in favour of the plaintiff- 
appellant on 1st January 1932. The term, 
of this mortgage was ten years. On 23rd 
July 1932 the plaintiff-appellant took a 
simple mortgage of the three annas one pie- 
share from All Mehdi and a decree on foot 
of this mortgage has already been passed 
in favour of the appellant on the basis of> 
a compromise. Ali Mehdi is also dead and- 
has left two sons and a daughter. On 29th 
October 1936 the sons and daughter of 
Ali Mehdi put in an application under S. 4^, 
Encumbered Estates Act, and the Collector 
passed an order under Sec. 6 of the Act on. 
the same date. Subsequently one of the.- 
sons of Ali Mehdi named Mohammad Ali 
who had been appointed lambardar of the 
mohal gave four leases to various personSj, 
the defendants in the present three suits,, 
on behalf of himself and his brother and- 
sister in respect of certain specified plots of 
land. The lease in favour of Shiam Lai and 
Ram Lai, respondents to Appeal No. 446* 
of 1937, was executed on 2nd November 
1936. That in favour of Babu Kedar Nathv 
defendant-respondent in Appeal No. 447,. 
was executed on 25th January 1937 and 
that in favour of Sardar Sahib Sardar Sin- 
gar Singh, respondent in Appeal No. 448,. 
was executed on 4th November 1936. It 
will thus be seen that all the three leas^ 
were executed subsequently to the appli¬ 
cation under Sec. 4, Encumbered Estates- 
Act. All the leases were for 12 years and 
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•were given for the purpose of enabling the 
leases to dig earth from the leased plots to 
the depth of twelve feet for the purpose of 
making bricks. The suits which have given 
rise to these appeals were brought by the 
plaintiff-appellant for a perpetual injunc¬ 
tion restraining the defendants from digging 
earth from the plots in suit on the allega¬ 
tion that the leases given by Mohammad 
Ali to the different defendants infringed 
his rights and were void. 

The trial Court, the learned Munsif of 
Havali, Lucknow, decreed the suits except 
in respect of plots Nos. 37, 41/1 and 50 in 
Suit No. 91. The reason for dismissal of 
the suit in respect of these plots was that 
they w'ere found to have been leased out 
prior to the mortgage in favour of the 
plaintiff-appellant. The learned Munsif also 
dismissed the claim for damages. The de¬ 
fendants to the three suits filed appeals 
against the trial Court’s decrees and the 
plaintiff filed a cross-objection in respect of 
the plots about which his suit had been 
dismissed. The learned Civil Judge who 
heard the appeals came to the conclusion 
that the suits were barred by the provi¬ 
sions of S. 7, Encumbered Estates Act, and 
accordingly decreed the defendants appeal 
and dismissed the plaintiff s suits and 
cross-objectioDs. The plaintiff has therefore 
brought these appeals against the order of 
the learned Civil Judge. The question in 
all the three cases is whether or not the 
suits were barred by Sec. 7 (l) (b), U. P. 
Encumbered Estates Act. That Section 
runs as follows; 

No fresh suit or other proceedings other than an 
appeal or revision against a decree or order, or a 
process for ejectment for arrears of rent shall, 
except as hereinafter provided be instituted^ in any 
civil or revenue Court iu the United Provinces in 
respect of any debts incurred before the passing of 
the said order, 

and the order referred to is the order 
under Sec. 6 passed by the Collector. The 
question turns on the interpretation to be 
put on the expression **in respect of any 
debts" and after giving careful considera¬ 
tion to the points raised by the learned 
counsel for the parties in their arguments, 
we have come to the conclusion that the 
Ipresent suits cannot be said to be in respect 
of any debts. The learned counsel for the 
respondents wants us to interpret this 
expression as meaning “having any con¬ 
nexion with any debts;" but we cannot 
accept this interpretation which appears 
to ns to be too wide. The expression hav- 
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ing connexion with any debt" willombraco 
a number of suits of various descriptions 
aud would either leave many wrongs with¬ 
out a remedy or would confer on the 
Special Judge, appointed under the Act, 
jurisdiction which it was not intended by 
the Act to confer on him. Sec. 3 of the Act 
lays down that the Special Judge appointed 
by the Local Government shall, subject to 
the orders of Government as regards the 
area and extent of his jurisdiction, exercise 
the powers conferred and perform the 
duties imposed, on him by the Act; but 
the Act nowhere gives the special Judge 
jurisdiction to pass a decree for a perpetual 
injunction under S. 54, Specific Relief Act. 
If the plaintiff-appellant be entitled to a 
perpetual injunction, the interpretation of 
S. 7 (1) (b), Encumbered Estates Act, con¬ 
tended for by the respondents would 
deprive him of that right. No doubt the 
plaintiff’s right to the injunction sought 
for by him arises on account of the fact 
that he holds mortgages of the land in his 
favour but the suits brought by him cannot 
in our opinion be said to be in respect of 
his debts. A representative suit under 
S. 63, T. P. Act, also arises on account of a 
debt but in (1938) Oudh Appeals 548^ a 
Bench of this Court held that such a suit 
is not a suit in respect of any public or 
private debt and cannot be stayed under 
S. 7, Encumbered Estates Act. Exception 
was taken to this decision by the learned 
counsel for the respondents on various 
grounds but after considering the points 
urged by him, we are of opinion that the 
point was rightly decided in the case 
referred to. 

It was argued that every matter which 
the special Judge called upon to decide 
must be deemed to be in respect of a debt 
and that as the special Judge in the present 
case will have to decide whether or not the 
plots of land which are subject to the 
leases in question will be liable to be 
attached and sold for recovery of debts due 
from the applicants under Sec. 4, the sub¬ 
stance of the plaintiff’s suits will be decided 
by the special Judge and therefore no 
other Court has jurisdiction to decide it, 
but in the first place, as we have said 
above, the special Judge has no jurisdiction 
to give a decree for a perpetual injunction 
sought by the plaintiff in these suits, and 
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in the second, we do not think that the 
jurisdiction of the Special Judge to decide 
the validity or otherwise of a transfer bars 
the jurisdiction of the ordinary Civil Courts 
to entertain other suits relating to that 
transfer. Reliance was placed on sub-s. (4) 

to S. 11 which reads : 

Any order passed by the Special Judge under 
this Section shall be deemed to be a decree of Civil 
Court of competent jurisdiction; 

And it was argued that the lessees in the 
Ipresent case will have to put forward their 
Claims before the Special Judge under sub. 

's. (2) of S. 11; but, in the first place, we do 
not think that sub-s. (2) contemplates any 
claim, derived from the applicant under 
S. 4 subsequent to his making his applica¬ 
tion, the reason being that all such trans¬ 
fers are void under Sec. 7 (3) of the Act 
which provides that after the passing of 
the order under S. 6, the landlord shall nob 
he competent without the sanction of the 
Collector to make any exchange or gift of, 
or to sell, mortgage or lease proprietary 
rights, or any portion of them; and in the 
^second place, the order referred to in sub- 
s. (4) of S. 11 obviously means the Special 
Judge’s decision on any claim to the pro¬ 
perty mentioned in the notice under S. 11 
brought before him. If no such claim is 
actually brought, there is nothing for the 
Special Judge to determine. As in the pre- 
sent case the respondents-lessees have not 
l)ut forward any claim before the Special 
Judge (nor could they bring such a claim 
as said above) no order has been or could 
he passed by the Special Judge to consti¬ 
tute a decree of Civil Court and to bar the 
jurisdiction of the ordinary Civil Court. It 
was also argued that no injunction as 
prayed for by the plaintiff-appellant should 
be granted to him as his rights imder the 
mortgages in his favour can be extinguished 
under S. 18 of the Act which provides ; 

Subject to the right of appeal or revision confer- 
red in Chap. C. the effect of a decree of the Special 
Judge under sub-s. (7) of Sec. 14 shall be to extin¬ 
guish the previously existing rights, if any, of the 
claimant, together with all rights, if any, of mort* 
gage or lieu by which the same are secured and, 
where any decree is given by the Special Judge to 
substitute for those rights a right to recover the 
amount of the decree in the manner and to the 
extent hereinafter prescribed. 

But this is an argument on the merits of 
the case and has no connexion with the 
question whether the present suits are bar- 
red under Sec. 7, Encumbered Estates Act. 
We are definitely of opinion that the 
learned Judge of the lower Appellate Court 


Manzur Ahmad 

was wrong in thinking that the present 
suits were barred under S. 7, We therefore 
allow these appeals with costs and send 
back the appeal to the lower Appellate 
Court for decision on the merits. The cross- 
objection of the plaintiff will also be 
re.heard. 

r.m./e.k. Appeals allowed. 
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Thomas G. J. and Ziaul Hasan J. 

Raja Mohan Manucha and others 

Applicants. 

V. 

Manzur Ahmad Khan and others ■ 

Opposite Party. 

Privy Council Appeal No. 16 of 1937, 
Decided on 27th October 1938 for leave to 
appeal to His Majesty in Council. 

Privy Council Rules, R. 9 — Privy Council 
appeal — High Court can under R. 9 extend 
time for filing security or to make good the 
deficiency. 

The High Court has, under R. 9 of the Privy 
Council Rules, full discretion to extend the time 
for filing the security in a Privy Council App^lor 
to extend the time for making good the deficiency 
in the security : A I B 1927 Bom 217, ^ 

M. H. Qidwai — for Applicants. 

Abrar Husain — for Opposite Party 

Nos. 2 to 6. 

Order.— The applicants were ordered to 
deposit security in the Privy Council Appeal 
No. 16 of 1937. They deposited 3 percent. 
Government Promissory Bonds on 16th 
September 1938. The limitation for depo¬ 
siting this amount expired on 19th Septem¬ 
ber 1938. The office on inquiry from the 
Imperial Bank of India Ltd., Lucknow, as 
to th© market rate of the bonds discovered 
that there was a deficiency of Rs. 90 m 
the security money. A sum of Rs. 60 was 
due as interest on these bonds, so strictly 
speaking there was only a deficiency of 
Rs. 30. The learned counsel for the appli¬ 
cants was informed on 19th September 
1938 of this deficiency, and on 20th Sep¬ 
tember 1938 he deposited the deficit 
amount. The office now wants directions 
whether under the provisions of O. 45, 
R. 7 the deficit deposit may be treated 
within time for the purposes of the appeal. 

The learned counsel for the opposite 
party has no objection to this Court 
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extending the time for depositing the 
^ehoit amount. 

The contention of the learned counsel 
ioi the applicants is that under O. 45, E. 7 
this Court has discretion to extend the 
time for accepting the deficit amount, and 
in support of his contention he relies on 
the case in 61 Bom 430.^ It was held in 
that case that there was no express penalty 
provided by O. 45, E. 7 for failure to fur¬ 
nish security and to deposit the amount for 
■expenses within the time therein mention, 
ed. It was therefore in contrast with O. 45, 
Rr. 10 and 11 which provide in E. 11 that 
if the further security required by R. 10 
was not given then the proceedings w'ould 
he stayed and the appeal was not to pro. 
ceed without an order of His Majesty in 
Council. R. 9 of the Privy Council Rules is 
as follows : 

Where an appellant having obtained a certificate 
for the admission of an appeal, fails to furnish the 
security or make the deposit required (or apply 
with duo diligence to the Court for an order ad* 
anitting appeal) the Court may, on its own motion 
■or on an application in that behalf made by the 
respondent, cancel the certificate for the admis- 
-sion of the appeal, and may give such directions 
;as to the costs of the appeal and the security 
•entered into by the appellant as the Court shall 
think fit, or make such further or other order in 
the premises, as in the opinion of the Court the 
justice of the case requires. 

It WEL8 held in the Bombay case that 
the Privy Council Rules were passed as 
the preamble shows in pursuance of the 
English Act of Parliament, 4 William IV. 
It was therefore held that R. 9 should be 
given preference over O. 45, Rule 7. This 
case undoubtedly supports the contention 
■of the learned counsel for the applicants. 
In our opinion under Rule 9 of the Privy 
Council Rules we have full discretion to 
extend the time for filing the security or 
extend the time for ordering the applicants 
to make the deficiency good. The deficiency 
has already been made good by the appli- 
-cants. Wo accordingly order the office to 
Accept it. 

B.M./R.K. Order accordingly. 


1 , Nilkanth Balwant v. Bachidauand Vidya 
Karsioha Bharati, (1927) 14 AIR Bom 217 = 
1011 C 665=61 Bom 430 = 29 Bom L E 352 
(P B). 
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ZiAUL Hasan and Youke JJ. 

Sukkhu — Appellant. 

v. 

Nand Bahadur Singh and another — 

Respondents. 

First Appeal No. 9 of 1938, Decided on 
16th November 1938, from order on office 
report D/. 26th August 1938. 

Court-fees Act (1870), Sch. 2, Article 11 ■— 
Order of special Judge dismissing claim under 
provisions of S. 13, U. P. Encumbered Estates 
Act — On appeal from such order court-fee 
payable is under Art. 11. 

The order of special Judge dismissing claim 
under the provisions of S. 13, Encumbered Estates 
Act, on the ground that the claim not having been 
made within the time required by the Act the debt 
was to be deemed for all purposes and all occa* 
sions to be duly discharged is an order only and 
not an order having the force of a decree. Hence 
on appeal from the order the proper court-feo pay¬ 
able is under Article 11 of Sch. 2, Court-fees Act, 
namely Rs. 2. CP 44 0 1] 

Radha Krishna and S. N. Srxvasfcava — 

for Appellant. 

Order. — This is a reference in regard 
to the court-fee payable on an appeal 
against an order of the special Judge, First 
Grade, described by the office as dismissing 
the claim of the appellant under the provi¬ 
sions of Sec. 13, Encumbered Estates Act. 
What actually happened was that the 
application was made beyond the period of 
three months prescribed in the notice 
issued under Sec. 9 (2) of the Encumbered 
Estates Act, and the further period of two 
months allowed by Cl. 3 of the same Sec. 
tion. The learned special Judge heard some 
arguments in regard to the interpretation 
of these two clauses but held that the 
application was made beyond time and he 
therefore declined to admit it. He also 
noted in his order that by reason of the 
provisions of Sec. 13, Encumbered Estates 
Act, the claim not having been made with¬ 
in the time required by the Act the debt 
was to be deemed for all purposes and all 
occasions to be duly discharged. The office 
report is to the effect that this dismissal 
of the claim amounts to a decree and there, 
fore ad valorem court-fee of Rupees 205 is 
payable on Rs. 3600, the amount at which 
the appeal has been valued. 

Learned counsel has gone so far as to 
argue that even if this had been an adju- 
dication under S. 14, Eucumbered Estates 
Act, ad valorem court-fee would not have 





44 Oudh Mohammad Ejaz v. Mata Din ( Ziaul Hasan J .) A. I. R.^ 


been payble in a case in which the Court 
declined to pass a simple money decree under 
Cl. 7 of that Section. That is a question 
into which wo need not go on the present 
reference. Cases in which a money decree 
is granted or refused under the provisions 
of S. 14 are cases in which there has been 
an adjudication. In the present case we are 
|Of opinion that there has nob been any 
[adjudication at all and that the nature of 
the decision of the learned special Judge is 
that it is an order only and not an order 
having the force of a decree. In these cir- 
;cumstances we do not accept the office 
[report but are of opinion that the proper 
court-fee payable is under Art. 11 of Sch. 
2, Court-fees Act, namely Rupees 2. That 
amount having been paid there is no defi¬ 
ciency to be made good. 

D.S./lt.K. Order accordingly. 
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Ziaul Hasan J. 


Hohammad Ejaz Rasool Khan — 

Appellant. 


V. 

Mata Din and others — Respondents. 

Second Rent Appeal No. 40 of 1936, 
Decided on 31sb October 1938, against 
order of District Judge, Sitapur, D/. 19th 
February 1936. 

U. P. Land Revenue Act (3 of 1901), S. 10^1 
—Jurisdiction in matter of reduction of rent is 
upon Collector only — That jurisdiction cannot 
be exercised by every Court of revenue. 

Section 101 clearly provides a specific procedure 
for claims to reductions iu under-proprietary rent 
based on a reduction iu revenue and confers juris¬ 
diction in the matter upon the Collector only. 
That jurisdiction cannot be exercised by each and 
every Court of revenue while dealing with a suit 
for arrears of under-proprietary rent. [P 44 C 2] 

M. Wasim and All Hasan — 

for Appellant. 

Eadha Krishna — for Respondents. 

Judgment. — This second rent appeal 
against a decree of the learned District 
Judge of Sitapur who modified a decree of 
an Assistant Collector, First Class, arises out 
of a suit brought by the plaintiff-appellant 
against the defendants-respondents for 
recovery of arrears of under-proprietary 
rent for 1339 and 1342F. The claim was 
for Rg. 2330-4-0 in respect of the three 
years in question. It was decreed by the 
trial Court for Rs. 2316-6-0 which amount 
included rent (that is land revenue and 


malikana), local rates, etc. The defendants 
appealed and contended that as there was 
admittedly a remission of land revenue to 
the extent of Rs. 140 the malikana due by 
them should also be correspondingly re¬ 
duced and that the local rates payable by 
them amounted to Rs. 21-4-0 a year and 
nob Rs. 84 a year as held by the trial 
Court. 

On the first point the learned District 
Judge held that the defendants were 
entitled to a reduction in their rent as tho 
amount of malikana payable by them had- 
been fixed at a certain proportion as com¬ 
pared with the land revenue and on th» 
second point he held that the defendants 
were liable to pay local rates under Cl. (a) 
of S. 8 as well as under the main Section of 
the U. P. Local Rates Act (l of 1914). 
Against these findings, the plaintiff-proprie¬ 
tor has brought this second appeal and the 
defendants have filed a cross-objection with 
regard to the amount of the local ratee 
fixed by the learned Judge. So far as the 
point arising from the appeal of the plain- 
tiff-appellant is concerned, I am of opinion 
that the learned District Judge was not 
right in reducing the rent payable by the 
defendants-respondents. It is no doubt tru& 
that the malikana in the present case 
appears to have been fixed at about 49 per 
cent, of the land revenue and it cannot 
also be denied that land revenue wae 
partly remitted during the years in ques¬ 
tion; but if the defendants.under-proprie¬ 
tors wanted to get their rent reduced on 
account of a reduction in the land revenue, 
they ought to have proceeded under S. 101, 
Land Revenue Act, which lays down: 


Wbea the revenue assessed on land held in the 
Agra Province by an inferior proprietor, or in Oudb 
by a person to whom the provisions of S. 79 apply 
has been reduced or in part suspended or remitted 
the Collector may, subject to rules made under 
S. 234, make a proportionate reduction, suspension 
or remission in the amount payable by such infe¬ 
rior proprietor or such person for such land. 


This Section clearly provides a specifioj 
procedure for claims to reductions in under¬ 
proprietary rent based on a reduction in 
revenue and confers jurisdiction in the 
matter upon the Collector only. That juris¬ 
diction cannot to my mind be exercised by 
each and every Court of revenue whUe| 
dealing with a suit for arrears of under-pro¬ 
prietary rent. Therefore the defendants not 
having proceeded under Section 101, Land 
Revenue Act, cannot in my opinion be 
allowed to put up as a defence to a suit for 
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arrears of rent the plea that they are enti. 
tied to remission of rent proportionate to 
the remission made in revenue. Further, 
the VTritten statement of the defendants, 
respondents shows that they did not base 
their olaim for reduction in their rent on a 
remission of revenue but said in para. 8 of 
their written statement ; 

Since 1S39.F there has continuously been a 
remission of three annas in the rupee in rent and 
the oont^ting defendants are also entitled to a 
reduction of three annas in the rupee in their rent. 

This plea of theirs cannot however be 
tbccepted as there is nothing to show that 
«.ny reduction was made by the Local 
Government or any other competent autho. 
rity in the rent payable by under-proprie¬ 
tors, On the other hand, G. O. No. 2457 
•dated 8th December 1933, a certified copy 
of which has been filed, dealing with a 
particular case, clearly says : 

The Governor-in'Council thinks that the mali- 
&ana fixed at settlement at Rs. 595 should not be 
altered on account of the remission in revenue for 
«lump in prices. 

The learned counsel for the respondents 
relies on Section 2, U. P. Regularization of 
Remissions Act (14 of 1938) but all that 
that Section lays down is that an order of 
the Local Government or of any authority 
empowered by the Local Government 
remitting rent on account of any fall in the 
price of agricultural produce whether passed 
before or after the commencement of the 
Act shall not be called in question in any 
Givil or Revenue Court. In the present case 
the legality or otherwise of any such order 
is not challenged by any party. S. 2 there, 
fore has no application to the present case. 
It was argued that according to the defini. 
tions of ‘rent’ and ‘under.proprietor’ con. 
tained in the Oudh Rent Act the amount 
payable by the under.proprietor to the 
superior proprietor is rent and that there, 
fore under.proprietors should have remis. 
aiona in rent like any other tenant. The 
reply to this is that though rent includes 
under.proprietary rent yet the Local Gov¬ 
ernment do not appear to have contem. 
plated by their executive orders a reduction 
of under-proprietary rent on account of a 
fall in prices as the G. O. referred to above 
clearly shows, and this being so S. 2*. U. P. 
Regularization of Remissions Act, cannot 
help the respondents, who have not been 
«ble to show that they were entitled to a 
■cednotion in their rent under any order 
,4iiMkt epuld be covered by Sec. ^ of the Act. 
jyi^jihexefoie of opinion that the learned 


Judge of the lower Appellate Court was not 
right in making a reduction in the mali- 
kana payable by the defendants. 

The defendants in their cross.objections 
contend that they are liable to pay local 
rates only under Cl. 1 of S. 8, Local Rates 
Act (l of 1914). It is however admitted 
that according to the revenue papers on 
the record, the rural police rate payable 
under the U. P. Local and Rural Police 
Rates Act of 1906 in respect of the land in 
question was wholly recoverable from the 
defendants. If that is so, the defendants 
are clearly liable to pay the rate not only 
at the rate mentioned in Part 1 of S. 8 but 
also according to that mentioned in Cl. (a) 
of that Section. The finding of the learned 
District Judge on this point is perfectly 
correct. The result is that the appeal of the 
plaintiff is decreed with costs and the cross, 
objection of the defendants dismissed with 
costs. 

d.s./r.k. Appeal allowed. 

Cross-objection dismissed. 
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Yorkb J. 

Bans Gopal and others — Applicants. 

V. 

Emperor. 

Criminal Revn. No. 125 of 1938, Decided 
on 30th November 1938, from order of Sess. 
Judge, Fyzabad, D/- 30th August 1938. 

(a) Penal Code (1860), Sec. 447 — Person 
ejected from land retaining possession illegally 
—Person rightfully entitled to possession enter¬ 
ing on land when empty — Ejected person 
enforcing supposed right of possession by en¬ 
tering upon land held guilty of offence under 
S. 447. 

If a person is ejected from certain lands and for¬ 
mal possession is given to the rightful owner, the 
maintenance or the attempted maintenance of 
physical possession of the land by the ejected per- 
son is wholly illegal until such time as such person 
may get himself restored by process of law : A I B 
192i All 762, Foil. [P 47 0 1) 

If, while the ejected person is so illegally retain, 
ing possession, the rightful owner enters upon the 
land when it is empty and if in such circum¬ 
stances the ejected person enforces his supposed 
right of possession by entering upon the land, he 
commits an offence under 8. 447. The primary 
intention in such case is to intimidate and the 
secondary object is to enforce possession and so the 
ejected person cannot defend his act by reliance on 
his ultimate intention '.AIR 1933 Oudh 179, 
Disting. XP 47 C 1, 2] 

(b) Criminal P. C. (1898), S. 106 — Scope- 
In order to proceed under S. 106 there must be 
finding that breach of peace has occurred. 



&. I. R. 


46 Oudh Bans Gopal V. Empeeor rr’or^:^ J.) 


In order to justify the passing of an order under 
S. 106 against any person it is not sufficient that 
he should have committed the offence of criminal 
intimidation, but it is necessary, as is clear from 
the Section itself, that he should have been convic¬ 
ted of that offence. The words 'involving a breach 
of peace’ in the Section require that a breach of 
the peace should be an ingredient of the ofience 
proved, and before the Section can be -put in 
force, there must be a finding that a breach of the 
peace has occurred '.AIR 1932 Oudh 33, Foil. , 
29 Mad 190, Ref. CP 47 C 2] 

Hakimuddin — for Applicants. 

Krishna Nath Kaul — for the Crown. 

Order. — This is an application in revi- 
sion by Bansgopal Singh and three other 
persons who were convicted hy a Second 
Class Magistrate of Fyzabad of an offence 
under S. 447. I. P. C., and sentenced to pay 
various amounts of fine, out of which it 
was directed that Rs 30 should he paid to 
the complainant Amhika Prasad hy way of 
compensation. This case related to a plot 
formerly in the possession of the applicant 
Bansgopal. Bansgopal was ejected and for¬ 
mal possession or dakhaldehani was given 
on 13th April 1937. The document in ques¬ 
tion is Ex. 6. The prosecution case was 
that even after this ejectment Bansgopal, 
whether by force or otherwise, retained 
possession of this plot and cultivated there¬ 
in a kharif crop. On 7th April and 15th 
April he made payments in respect of the 
arrears of rent which were the foundation 
of the ejectment decree. It may be that he 
had made these payments in the hope of 
avoiding actual ejectment, but nonetheless 
it is clear that ejectment and formal deli- 
very of possession had taken place, and 
that thereafter the maintenance of physical 
possession over the land by Bansgopal was 
illegal unless he was actually restored to 
possession by the Manager of the Deara 
estate in which the plot was situated. So 
far from this being the case, on 4th June 
1937, as appears from the judgment of the 
trial Court, (the date is apparently wrongly 
stated as 28th June 1937 in para. 5 of the 
revision application in this Court) the Spe¬ 
cial Manager gave a lease of the plot in 
dispute to Bhagwati Prasad, brother of 
Ambika Prasad, complainant. Bhagwati 
Prasad is said to have sought to take pos¬ 
session but to have had no success. He 
filed a complaint under Sec. 107, Criminal 
P. C., which I am told was dismissed on 
7th July 1937. Subsequently his brother 
Ambika Prasad in September 1937 filed an 
application under S. 145, Criminal P. 0., 
but this vras also dismissed. On 23rd Sep¬ 


tember Ambika Prasad filed a complaint 
against Bansgopal in connexion with the 
paddy crop, which had been grown on the 
plot in question, alleging an offence under 
S. 379, I. P. C. That case was pending at 
the date of the occurrence with which we 
are concerned in the present case. It ulti. 
mately on 23rd January 1938 resulted in 
an acquittal, the Court taking the view 
that as Bansgopal had actually sown that 
crop, he could not he held guilty of theft 
in respect of it. 

On 22nd October 1937 Ambika Prasad 
filed the present complaint alleging that 
on I8bh October he had gone to this plot» 
which was lying fallow, with the intention 
of sowing gram and that offences under 
Secs. 323, 447 and 379, I. P. C., had been 
committed against him. The learned Second 
Class Magistrate found the evidence insuffi¬ 
cient to justify the framing of a charge- 
under Sec. 323, I. P. C. He framed charges- 
under Sec. 20, Cattle Trespass Act, under 
S. 379, I. P. G., and under S. 447, I. P. 0. 
He held that the evidence was not suffi¬ 
cient to prove the offences of theft and 
cattle trespass, but he was satisfied that- 
the charge under Sec. 447, I. P. C., was 
clearly made out and he convicted the ap¬ 
plicant accordingly. The case went in appeal 
to the District Magistrate of Fyzabad who- 
discussed the matter in this form. He said: 

On the day of occurrence the complainant came- 
on to the land which (by virtue of bis lease) he- 
had a right to possess and was ousted therefroia 
by the accused. Does this constitute an offence 
under S. 447, assuming the necessary ingredients ? 
In my mind it clearly does. The possession of the 
land during the kharif season can give no possible 
right to possession thereafter. An argument (was 
put forward) that possession was retained while 
the land was empty. If the accused, as 1 hold,, 
were ejected in law and in fact and subsequently 
regained possession without any claim of right,, 
and if while the land was empty, the complainant^ 
having a proper title to the land through the 
Court of Wards, entered upon the land when it 
was empty and the accused were absent, and if 
in these circumstances the accused were to enter 
upon the land with a purpose given in Sec. 441, 
I. P. C., then in my view an oSence under S. 447,. 
I. P. 0., is committed. 

The matter was thea taken in revision 
to the Sessions Judge who remarks on this- 
point: 

I understand that Ambika Prasad’s story was- 
accepted by the trying Magistrate and by the Dw- 
trict Magistrate, who heard the appeal to the 
extent of finding that the applicants had come 
and forcibly ousted Ambika Prasad from the land. 

He went on to accept the view that 
Ambika Prasad was in possession of the 
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land on 18tih October and that he was 
forcibly ousted and an offence was thereby 
committed under Sec. 447,1. F. 0., and he 
further remarked that the lower Appellate 
Court had found that the applicants came 
with the intention of intimidating and 
annoying the complainant, and on the facts 
stated he thought that there could be no 
doubt that this finding was justified. 
Learned counsel for the applicants has 
contended that by disregarding the formal 
delivery of possession and continuing culti- 
vatory possession during the kharif season 
the applicant Bansgopal obtained a fresh 
possessory title and was entitled to resist 
the attempt of Bhagwati Prasad to take 
possession of the plot on the basis of his 
lease or rather had the right to oust Bhag. 
wati Prasad or his brother, Ambika Prasad, 
after they had taken possession of the plot 
under that lease. 

To my mind the suggestion that Bans¬ 
gopal acquired any fresh rights by forcibly 
cultivating the plot during the kharif season 
is completely without force. As a learned 
Judge of the Allahabad High Court said in 

83 I 0 719^ : 

Alter the formal possession the maintenance or 
attempted maintenance of physical possession of 
the land is wholly illegal until such time, if any, 
as the person ejected may get himself restored by 
process of law. 

(I am not, of course, quoting the words 
exactly as they are found in the ruling.) 
It follows that I am in full agreement with 
the Courts below that on 18th October 
Ambika Prasad was in rightful possession 
of the plot when he went to it with the 
object of sowing a crop thereon. Learned 
counsel puts forward as a secondary con¬ 
tention the plea that no offence was com. 
mitted under S. 447, I. P. C., bearing in 
mind the wording of S. 441. He argues 
that the primary intent in the present case 
was to enforce the possession which Bans¬ 
gopal had been exercising pceviously and 
that this enforcement was based on a bona 
fide belief in Bansgopal’s own rights. He 
argues in fact that the primary intent was 
not to intimidate but to enforce a supposed 
right of possession. In my opinion there is 
no force in this argument at all. The 
primary intent in such case is to intimi¬ 
date and the secondary object is to enforce 
possession, and anyone who enters on pro¬ 
perty in the possession of another with 
Intent to intimidate cannot defend his act 

1. Goyind Bam v. Naubat, (1924) 11 A I B All 
762=88 I 0 719=26 Cr L } 169. 


by reliance on his ultimate intention. An 
attempt has been made to support this 
argument by reliance on a ruling of a single 
Judge of this Court reported in 10 O W N 
266,^ but the learned counsel has omitted 
to note that the important point in that 
case was that there was no finding of the 
first Appellate Court that the accused did 
trespass with intent to intimidate, insult 
or annoy the person in possession and tho 
finding of the trial Court was to the effect 
that the intention of the accused primarily 
was to take possession of the field in dis¬ 
pute. That statement in itself puts that 
case upon a different footing. 

In my opinion the applicants were 
rightly convicted of an offence under Sec. 
447, I. P. C., and it cannot possibly be 
said that the sentences inflicted were at all 
severe. I accordingly reject this application. 

In disposing of the appeal the learned 
District Magistrate remarked that : 

These struggles over the possession of land con¬ 
stitute a.menace to law and order, and it is clear 
that bitter feeliug exists. 1 therefore, under S. 106, 
Criminal P. C., order the accused to execute per¬ 
sonal bonds of Rs. 200 each to keep the peace for a. 
period of one year. 

The learned Sessions Judge has made a 
reference recommending that this order 
should be set aside on the view that an 
offence under S. 447, I. P. C., is not one 
involving a breach of the peace within the 
meaning of S. 106. He has relied on the 
case in 8 0 W N 1286® in which it was 
held that : 

In order to justify the passing of an order under 
S. 106, Criminal F. G., against any person it is 
not sufficient that he should have committed the 
offence of criminal intimidation, but it is neces¬ 
sary, as is clear from the Section itself that be 
should have been convicted of that offence. An 
offence punishable under S. 504, I. P. C., cannot 
be said to be one involving a breach of the peace 
and if a conviction takes place under Sec. 504, 
I. P. C., and no other Section, an order under 
B. 106, Criminal P. C., cannot properly be made. 
The words ‘involving a breach of the peace’ in the 
Section require that a breach of the peace should 
be an ingredient of the offence proved, and before 
the Section can be put in force, there must be a 
finding that a breach of the peace has occurred. 

This view was partly based on a ruling 
of the Madras High Court in 29 Mad 190.* 

2. Bisban Dayal v. Brij Behati, (1933) 20 A I R 
Oudh 179=1933 Cr C 390=145 I 0 625 = 34 
Cr L J 1014=10 OWN 266. 

3. Sadho Ram v. Emperor, (1932) 19 AI R Oudh 

33=1932 Cr C 65 = 136 I C 691 = 33 Cr L J 
193=7 Luck 573=8 OWN 1286. 

4. Muthia Ghetty v. Emperor, (1906) 29 Mad 190 

=3CrLJ461. 
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In the present case it is quite clear that 
there might easily have been a breach of 
the peace, but there is no finding that there 
actually was a breach of the peace, and in 
these circumstances it seems to me that I 
am clearly bound by this Bench decision 
and must therefore accept the reference 
and set aside the order under S. 106, Cri- 
minal P. C, I order accordingly. 

K.S./.E.K. Application dismissed; 

Reference accepted. 
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Thomas C. J. 

Chandra Bhan Singh — Appellant. 

V. 

Ilubha — Respondent. 

Second Rent Appeal No. 60 of 1936, 
Decided on 4th February 1938, against 
order of District Judge, Rae Bareli, D/.4th 
July 1936. 

Civil P. C. (1908), S. 100—Question of law— 
Whether character of grove land has changed 
is question of law. 

The nature and quantum of evidence required to 
prove that what was once grove land has ceased to 
retain that character is a question of law. Where 
a Court has misdirected itself on this point, it is 
impossible to maintain its finding as a finding of 
fact. [P 48 C 2] 

P. N. Chaudhri — for Appellant. 

Ganesh Prasad — for Respondent. • 

Judgment. — This is a plaintiff’s appeal 
under S. 119 (B), Oudh Rent Act, against a 
judgment and decree of the learned District 
Judge of Rae Bareli, dated 4th July 1936, 
upholding the decree passed by the learned 
Assistant Collector, First Class, of the same 
place dated 29th November 1936, dismiss¬ 
ing the plaintiff’s suit. The plaintiff ad¬ 
mittedly is the proprietor of Mahal Beni 
Bahadur Singh in ■which the disputed plot 
No. 180 is situated. The area of the said 
plot is 6 bighas and one biswa. The plain¬ 
tiff brought the suit for possession by eject, 
menb from a part of plot No. 180 only 
measuring three bighas. The defence was 
that the land in suit was the grove of the 
-defendant. 

The sole question for decision in the 
appeal is whether the plot in dispute is or 
is not a grove land. Both the lower Courts 
have held that the land in dispute had not 
lost its character as such. The proceedings 
of 27th August 1935 show that the defen- 
•dant admitted that there were eight mango 


Hubba (Thomas C. J.) 

and two babul trees on the plot in dispute. 
The defendant further admitted that three 
biswas was under cultivation while accord¬ 
ing to the plaintiff three bighas was under 
cultivation. The number in dispute in the 
first, second and third settlements is entered 
as a talab. It is further clear from the 
statement of the defendant that the area of 
the talab which is under water is 2i or 3 
bighas. 

The contention of the learned counsel for 
the appellant is that where there are only 
ten trees on an area of six bighas and one 
biswa, it should be considered that the 
grove in question has lost its character as 
such. Cn the other hand, it has been con¬ 
tended by the learned counsel for the res¬ 
pondent that whether or not the grove in 
question has lost its character as such is a 
question of fact. I do not agree with this 
contention. The nature and quantum of 
evidence required to prove that what was 
once grove land has ceased to retain that 
character is a question of law. Where a 
Court has misdirected itself on this point, 
it is impossible to maintain its finding as a 
finding of fact. The case therefore stands 
thus : That we have eight mango and 
two babul trees standing on an area of 
six bighas and one biswa. I have not 
the slightest doubt that the babul trees 
must be self grown. The question is whe¬ 
ther the grove has lost its character as 
such. The evidence of the defendant is 
vague. In his cross-examination he clearly 
stated that he could not say how many 
trees stood on the three bighas for which 
the suit was brought. He further admitted 
that he had brought three biswas of land 
under cultivation. This fact by itself is not 
sufficient to hold that a grove has lost its 
character as such; but in view of the area 
and the number of trees it seems to me 
impossible to hold that the grove has not 
lost its character as such. 1 accordingly 
hold that the grove has lost its character 
as such and that the mere fact that the 
defendant has planted some new trees does 
not help him. The plaintiff being the pro- 
prietor of the mahal in which the disputed 
land is situated is entitled to the relief 
which he has claimed. I accordingly allow 
the appeal and set aside the decree of the 
lower Courts with costs. 

N.s./e.k. Appeal allowed* 
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ZiAUL Hasan and Yorke JJ. 

Zahid Khan and others — Appellants. 

Y. 

Emperor, 

Griminal Appeal No. 339 of 1938, 
Decided on 12th December 1938, against 
order of Addl. Sess. Judge, Kheri, D/. Slat 
•October 1938. 

Penal Code (1660), Ss. 302, 304 and 325-- 
Death caused by single blow on head with lathi 
—-Other injuries on body not indicating deter- 
■mination to beat deceased to death—Case does 
not come under S. 302 but would come under 
•second part of S. 304 — But where it is not 
•known which of several persons actually struck 
-fatal blow, case would properly come under 

S. 325. 

"Where death has been caused by a single blow 
•with a lathi on the head and the other injuries 
found on the body of the deceased do not indicate 
a determination to beat the deceased to death it is 
not possible to hold that death was caused by 
doing an act with the intention of causing death 
or with the intention of causing such bodily injury 
as is likely to cause death, but it may be held 
that death was caused by the doing of an act with 
the knowledge that by such act the person who 
did it was likely 'to cause death and the case 
would thus come under S. 304, part 2. Where 
however the injury has been caused by one of seve¬ 
ral persons and it is not known which of the per* 
sons concerned actually struck the fatal blow, it is 
not possible by the application of S. 34 to convict 
any of the persons taking part of an offence under 
the second part of S. 304,1. P. C., and the appro* 
priate Section in view of the wording of S. 34 is 
•S. 325,1. P. 0. tP 53 C 1. 2 ; P 54 C 1] 

Dr. J. N. Misra and Rauf Ahmad — 

for Appellants, 

Govt. Advocate — for the Crown. 

Judgment.—This is an appeal by Zahid 
Khan, Chhubai Khan, Pathans, aged 22 and 
•25 years, and Ram Dayal Brahman, aged 
•50 years, all residents of Piparia Kaptan, 
police station, Mohamdi, District Kheri, 
"who have been convicted by the Additional 
Sessions Judge of Kberi of an offence under 
Sec. 302,1. P. G., and sentenced to death. 
'The case is also before us on a reference by 
Hihe learned Additional Sessions Judge for 
confirmation of the sentence. 


The prosecution story in this case is to 
•the effect that one Bam Sarup, who was 
fihe victim and who died as a result of the 
injuries received in the incident in question 
in this case, was on his way back from 


Majbgawan to Baghunabhpur at some time 
•not long before midday on 2l8t May 1938, 
m the company of Hemraj Barhai (P. W. 
iD pi Baghunatbpur. The distance between 
' 1939 0/7 & 8 


Majhgawan and Raghunathpur is about 
two miles. On the way back to Piparia 
Kaptan they were joined by Jaganuath 
(P. W. 2), who is said to have been going 
to Raghunathpur to realize rents from his 
debtors. Between Piparia Kaptan and 
Raghunathpur there is a grove called 
Banyon-ka-Bagh and at this grove, accord¬ 
ing to the prosecution story, four men, 
Zahid Khan, Chhutai Khan, Paragl and 
Ram Dayal jumped down from a tree and 
warned Ram Sarup that they were going to 
attack him; the meaning perhaps was that 
they had got him and they meant to beat 
him. Ram Sarup took to his heels and was 
pursued by these four men, who knocked 
him down and beat him after he had fal¬ 
len. It was said that while this beating was 
going on a light bullock.cart or addha was 
seen approaching at a distance of 250 or 
300 paces with four men sitting in it. 
When this bullock.cart came within ten or 
fifteen paces, three of the occupants jumped 
down (these are Pullu, P. W. 4, Chhut- 
kunnu or Chhutkai, P. W. 3, and another 
man Babu Ram, who has disappeared and 
was not produced as a witness) and ran up 
to the scene of the beating whereupon the 
assailants ran off towards the east. After 
this Hemraj and Jagannath started to take 
Ram Sarup to his house at Raghunathpur 
but Hemraj, who was carrying him, found 
him too heavy and had to put him down, 
and Jagannath then went and brought a 
bed from Raghunathpur on which Ram 
Sarup was carried to his house which was 
less than half a mile away. Thereafter, for 
reasons which we will explain later. Ram 
Sarup was taken to police station Khutar 
in the Shahjahanpur District and a first 
information report was made there by 
Hemraj, who was accompanied by Sheo- 
dayal, brother of Ram Sarup and Nokhey, 
chaukidar of Raghunathpur. 

Khutar police station is eight or nine 
miles away from Raghunathpur but as 
Raghunathpur is situated in the Mohamdi 
circle the first information report should 
have been made at police station Mohamdi, 
which is about 12 miles away. It is said 
that the reason why the report was made 
by Heq?raj at police station Khutar was 
that Ram Sarup was not on good terms 
■with the police of police station Mohamdi. 
The police of that station were prosecuting 
a case under S. 110, Criminal P. G., against 
what is called Bhabhuti Lai and Gopal 
Ram*s gang and among the accused in that 
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case was the prosecution witness Jagan- 
nath. Kam Samp had been called as a 
prosecution witness having of course previ¬ 
ously agreed to give evidence in support of 
the police case. ^Vlun however he was 
called, hedcclined to give evidence and pre. 
sumably was taldng sides with Bhabbuti 
Ijal and Gopal Kam and their associates. 
On the other liand, Zahid Khan’s uncle, 
Zafar Ali Ivhan, l)ad been called as a pro. 
sedition witness in the 110 case as also had 
Sadho Jtam, fatlier of the appellant Earn 
Dayal. Sadho Kam had given evidence as 
a prosecution witness on 17th May and 
Zafar Ali Khan had given evidence on ISth 
May, wihle as noted above the occurrence 
took jdace on 21st May 1938. Thus on the 
date of this occurienco wo may take it that 
ns Kam Sarup was siding with Bhabbuti 
Lai’s gang, there was a direct cause of 
enmity between the members of that gang 
on tbo one side and the prosecution wit¬ 
nesses of that case on the other, and that 
fact is furtlicr evidenced by the fact that 
as far back as 2Gth July 1937, a year before 
this case under S. 110 was actually pro¬ 
ceeding in Court, Zafar Ali Khan, mukhia 
of Biparia Kaptan, Zahid Khan and several 
others made an application to the Deputy 
Commissioner to the effect that they bad 
gone to attend a local enquiry evidently 
directed to ascertaining whether there w’as 
evidence against the members of this gang, 
that on arrival at the place of the enquiry 
they had found Gopal Kam and Bhabbuti 
Lai present and that they had been threa¬ 
tened in case they should say anything 
against the members of the gang. 

These facts would evidence hostility on 
the part of the members of the gang against 
the family of Zahid Khan and Bam Dayal. 
On the other hand, there is an allegation 
in the evidence of Sheo Dayal, brother of 
the deceased Bam Sarup, that in Sawan of 
1937 there was a fight between Zahid 
Khan, Chhutai Khan, Paragi and others on 
the one side and Bam Sarup and Sheo 
Dayal and a number of others on the other 
side on the west side of Baghunathpur in 
which the members of Zahid Khan’s party 
received injuries while the members of Bam 
Sarup’s party were unhurt. Hence, it is 
suggested that in order to get even Zahid 
Khan, Chhutai, Paragi and Ram Dayal 
made this attack on Bam Sarup and were 
also ready to give evidence. Sheo Dayal 
admits that so far as he knows no report 
was made about this incident and there is 


no corroboration of Sheo Dayal’s state¬ 
ment. So far as facts which are well proved 
go, therefore there was considerably more 
reason for Bhabbuti Lai, Gopal Bam and 
the members of the gang to desire to take 
vengeance on Zafar Ali Khan, uncle of 
Zahid Khan, and Sadho Bam, father of 
Bam Dayal, than there was for Zahid 
Khan and Bam Dayal for attacking Bam 
Sarup. On the other hand, it may w'ell be 
that the readiness of Zahid Khan and these 
other persons to give evidence against Bha- 
bhuti Lai, Gopal Bam etc., was that they 
were supporters of Bam Sarup and Sheo 
Dayal. We may now turn back to the 
actual occurrence and the evidence which 
has been led to support the prosecution 
story. Bam Sarup was brought back to his 
house in Baghunathpur and from there he 
was taken as mentioned above to the Khutar 
police station, where the first information 
report was made by Hemraj. In the first 
information report the story which we have 
given above was related and the name of 
the driver of the addha was given as 
Behari, a tenant of Majhgawan. The names 
of the other three persons who had been 
travelling in this addha were not mentioned. 
One other point worth mentioning is that 
the persons who attacked Bam Sarup were 
said to have been armed with spears and 
lathis, although no injury caused by a spear 
was proved on Bam Sarup’s body. 

A very curious feature of this case has 
next to be considered. Hemraj having gone 
with Bam Sarup to police station Khutar, 
P. W. 6, Chunni, chaukidar of Piparia 
Kaptan, went to police station Mohamdi 
and made a first information report of this 
incident, which is on the record as Ex. 2. 
Chunni deposed that he received the infor¬ 
mation of this attack on Bam Sarup from 
Jagannath and was told that Bam Sarup 
had been beaten in Banyon-ka-Bagh. He- 
went there and saw blood on the ground 
and he went on to Bam Sarup’s house in • 
Baghunathpur. Bam Sarup was lying. 
wounded and when he called him he only 
opened his eyes and did not speak. Chunni ■. 
says he asked Sheo Dayal to take Bam . 
Sarup to Mohamdi but Sheo Dayal said that • 
be intended to take him to police station > 
Khutar. Chunni accordingly, as it was his 
duty to do, went to police station Mohamdi i 
to report the incident and this he did at 
8 P. M. In this report he gives the names of 
the assailants as Zahid Khan, Chhutai 
Khan.Paragu andNokhey Brahman, that is . 
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to say we get the name of Nokhey Brahman 
instead of the name of Ram Dayai, hut the 
suggestion for the prosecution is that 
Nokhey’s name was substituted by the 
Mohamdi police for that of Ram Dayai 
because Ram Dayal’s father, Sadho Ram, 
had given evidence in support of the pro¬ 
secution in the case under S. 110, and the 
fact that Ram Sarup was lying unconscious 
was similarly omitted and the report was 
recorded as one under Sec. 323, I. P. C., 
although the report contain^ a statement 
that the skull had been fractured at two 
places. Actually the wording of this'state¬ 
ment is that dot tir pJioot gai hai, 

■which really means no more than that there 
were two contused wounds on the head. 
The report gives the time of the occurrence 
correctly as a little before noon and recites 
as witnesses Jagannath Brahman and 
Hdhiraj Barhai, and the rest of the story 
is told in much the same way as it is in 
the report made at police station Khutar, 
for instance, it is mentioned that the four 
assailants jumped down from a tree, and it 
is further stated that Ram Sarup had gone 
to police station Khutar to make a report. 
On the other hand, there is no mention of 
Behari’s cart and its occupants and those 
persons are not mentioned in the list of 
witnesses. 

This report, although it is not in evi¬ 
dence as a first information report, is valu¬ 
able. Chunni has admitted that he had no 
personal knowledge of the enmities men¬ 
tioned in it but the report does afford some 
support to the statement of Sheo Dayai 
because it mentions that in Sawan, Ram 
Sarup Ahir had beaten Zahid Khan. It also 
mentions a quarrel between Ram Samp’s 
brother and Paragu about taking cattle to 
the pound. It is a curious feature of the 
prosecution evidence of the present case 
that there is an attempt to suggest that 
there is something suspicious about Chunni 
going to make this report. ' Chunni had 
given the source of his information as 
Jagannath and Sheo Dayai. Sheo Dayai 
said that he did not see Chunni chaukidar 
in the village before he went to police 
station Khutar while Jagannath similarly 
denied having ever met Chunni chaukidar 
and told him anything about the occur¬ 
rence. We are clearly of opinion that there 
is no good reason for suspicion in regard to 
the circumstances in which Chunni made 
Ma report. Chunni went to the police 
• Btation in the ordinary course of his duties 
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to make a report of an incident which had 
taken place in his circle. Considering tho 
nature of the report, we do not find any 
adequate reason for supposing that the police 
of Mohamdi police station would have sub¬ 
stituted the name of an unknown person 
for the name of the accused Ram Dayai, 
and we are supported in this view by cer. 
tain points of suspicion in regard to the 
prosecution case. It is clear that there was 
no good reason for Chunni to omit a men¬ 
tion of the coming on the scene of the 
addha driven by Bohari, who was accom. 
panied by Pullu, Chhutkai and Babu Ram. 
The story told by the prosecution in re¬ 
gard to this cart and its occupants arriv¬ 
ing on the scene and witnessing what took 
place does not carry conviction. The medi¬ 
cal evidence shows that Ram Sarup had 
on him two contused wounds on the head 
and 12 contusions on the body. 

All these contusions were on the back 
and they are clearly the result of lathi 
blows as they vary in length from 3" to 4f* 
and in width from to an inch. It 
is clear that Ram Sarup was knocked 
down by two blows on the head, one of 
which resulted in a fracture of the skull 
and was then belaboured as he was lying 
on the ground. None of the blows given to 
him after he fell down was however suffi. 
cient to cause any fracture or serious injury 
at all. The whole beating of Ram Sarup 
could not have taken more than a minute 
or two. The attack on Ram Sarup had 
begun when the addha was first seen 250 
or 300 paces away and yet it is supposed 
to be still going on up to the time when 
the addha stopped 10 or 15 paces away 
and three of its occupants jumped down 
and ran to rescue Ram Sarup. Then again, 
we find that after the assailants had run 
away and it was necessary to take the 
injured man back to his house at Raghu- 
nathpur the occupants of this addha includ- 
ing the driver Behari took no further 
interest whatsoever but at once drove off 
leaving Hemraj to attempt to carry Ram 
Sarup back to his house. Now an examina. 
tion of the evidence of Behari, Pullu and 
Chhutkai shows that Behari, who it may 
be noted is a resident of Bhabuti Lai and 
Gopal Ram’s village Majhgawan, was not 
in a particular hurry to get anywhere with 
hia addha and is very much of a chance 
witness, as also is Pullu, while Chhutkai 
and Babu Ram had been picked up quite 
casually by Behari not very far away 
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case was the prosecution witness Jagan- 
nath. Ram Sarup had been called as a 
prosecution witness having of course previ¬ 
ously agreed to give evidence in support of 
the police case. When however he was 
called, hedeclined to give evidence and pre¬ 
sumably was taking sides with Bhabhuti 
Lai and Gopal Ram and their associates. 
On the other hand, Zahid Khan’s uncle, 
Zafar Ali Khan, had been called as a pro. 
secution witness in the 110 case as also had 
Sadho Earn, father of the appellant Ram 
Dayal. Sadho Ram had given evidence as 
a prosecution witness on 17th May and 
Zafar Ali Khan had given evidence on 18th 
May, while as noted above the occurrence 
took place on 21st May 1938. Thus on the 
date of this occurrence we may take it that 
as Ram Sarup was siding with Bhabhuti 
Lai’s gang, there was a direct cause of 
enmity between the members of that gang 
on the one side and the prosecution wit. 
nesses of that case on the other, and that 
fact is further evidenced by the fact that 
as far back as 26th July 1937, a year before 
this case under S. 110 was actually pro¬ 
ceeding in Court, Zafar Ali Khan, mukhia 
of Piparia Kaptan, Zahid Khan and several 
others made an application to the Deputy 
Commissioner to the effect that they had 
gone to attend a local enquiry evidently 
directed to ascertaining whether there was 
evidence against the members of this gang, 
that on arrival at the place of the enquiry 
they had found Gopal Ram and Bhabhuti 
Lai present and that they had been tbrea. 
tened in case they should say anything 
against the members of the gang. 

These facts would evidence hostility on 
the part of the members of the gang against 
the family of Zahid Khan and Ram Dayal. 
On the other hand, there is an allegation 
in the evidence of Sheo Dayal. brother of 
the deceased Ram Sarup, that in Sawan of 
1937 there was a fight between Zahid 
Khan, Chhutai Khan, Paragi and others on 
the one side and Ram Sarup and Sheo 
Dayal and a number of others on the other 
side on the west side of Ragbunathpur in 
which the members of Zahid Khan’s party 
received injuries while the members of Ram 
Sarup’s party were unhurt. Hence, it is 
suggested that in order to get even Zahid 
Khan, Chhutai, Paragi and Ram Dayal 
made this attack on Ram Sarup and were 
also ready to give evidence. Sheo Dayal 
admits that so far as he knows no report 
was made about this incident and there is 
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no corroboration of Sheo DayaTs state¬ 
ment. So far as facts which are well proved 
go, therefore there was considerably more 
reason for Bhabhuti Lai, Gopal Ram and 
the members of the gang to desire to take 
vengeance on Zafar Ali Khan, uncle of 
Zahid Khan, and Sadho Ram, father of 
Ram Dayal, than there was for Zahid 
Khan and Ram Dayal for attacking Ram 
Sarup. On the other hand, it -may well be 
that the readiness of Zahid Khan and these 
other persons to give evidence against Bha- 
bhuti Lai, Gopal Ram etc., was that they 
were supporters of Ram Sarup and Sheo 
Dayal. We may now turn back to the 
actual occurrence and the evidence which 
has been led to support the prosecution 
story. Ram Sarup was brought back to his 
house in Ragbunathpur and from there he 
was taken as mentioned above to the Khutar 
police station, where the first information 
report was made by Hemraj. In the first 
information report the story which we have 
given above was related and the name of 
the driver of the addha was given as 
Behari, a tenant of Majbgawan. The names 
of the other three persons who had been 
travelling in this addha were not mentioned. 
One other point worth mentioning is that 
the persons who attacked Ram Sarup were 
said to have been armed with spears and 
lathis, although no injury caused by a spear 
was proved on Ram Sarup’s body. 

A very curious feature of this case has 
nest to he considered. Hemraj having gone 
with Ram Sarup to police station Khutar, 
P. W. 6, Chunni, chaukidar of Piparia 
Kaptan, went to police station Mohamdi 
and made a first information report of this 
incident, which is on the record as Ex. 2.. 
Chunni deposed that he received the infor¬ 
mation of this attack on Ram Sarup from 
Jagannath and was told that Ram Sarup 
had been beaten in Banyon-ka-Bagh. He- 
went there and saw blood on the ground 
and he went on to Ram Sarup’s house in- 
Ragbunathpur. Ram Sarup was lying. 
wounded and when he called him he only 
opened bis eyes and did not speak. Chunni -i. 
says he asked Sheo Dayal to take Bam . 
Sarup to Mohamdi but Sheo Dayal said that ■ 
he intended to take him to police station • 
Khutar. Chunni accordingly, as it was his • 
duty to do, went to police station Mohamdi ^ 
to report the incident and this he did at 
8 P. M. In this report he gives the names of 
the assailants as Zahid Khan, Chhutai 
Khan, Paragu and Nokhey Brahman, that is • 
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to say we get the name of Nokhey Brahman 
instead of the name of Ram Dayal, but the 
suggestion for the prosecution is that 
Nokhey’s name was substituted by the 
Mohamdi police for that of Ram Dayal 
because Ram Dayal’s father, Sadho Ram, 
had given evidence in support of the pro¬ 
secution in the case under S. 110, and the 
fact that Ram Sarup was lying unconscious 
was similarly omitted and the report was 
recorded as one under Sec. 323, I. P. C., 
although the report contain^ a statement 
that the skull had been fractured at two 
places. Actually the wording of this'state, 
mentis that *'Khopri doi tir phoot gai hai," 
which really means no more than that there 
were two contused wounds on the head. 
The report gives the time of the occurrence 
correctly as a little before noon and recites 
as witnesses Jagannath Brahman and 
Hdharaj Barhai, and the rest of the story 
is told in much the same way as it is in 
the report made at police station Khutar, 
for instance, it is mentioned that the four 
assailants jumped down from a tree, and it 
is further stated that Ram Sarup had gone 
to police station Khutar to make a report. 
On the other hand, there is no mention of 
Behari’s cart and its occupants and those 
persons are not mentioned in the list of 
witnesses. 

This report, although it is not in evi¬ 
dence as a first information report, is valu¬ 
able. Chunni has admitted that he had no 
personal knowledge of the enmities men¬ 
tioned in it but the report does afford some 
support to the statement of Sheo Dayal 
because it mentions that in Sawan, Ram 
Sarup Ahir had beaten Zahid Khan. It also 
mentions a quarrel between Ram Sarup’s 
brother and Paragu about taking cattle to 
the pound. It is a curious feature of the 
prosecution evidence of the present case 
that there is an attempt to suggest that 
there is something suspicious about Chunni 
going to make this report. ^ Chunni had 
given the source of his information as 
Jagannath and Bheo Dayal. Sheo Dayal 
said that he did not see Chunni chaukidar 
in the village before he went to police 
station Khutar while Jagannath similarly 
denied having ever met Chunni chaukidar 
and told him anything about the occur, 
rence. We are clearly of opinion that there 
is no good reason for suspicion in regard to 
the circumstances in which Chunni made 
-bis report. Chunni went to the police 
ftation in the ordinary course of bis duties 
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to make a report of an incident which had 
taken place in his circle. Considering tho 
nature of the report, we do not find any 
adequate reason for supposing that tho police 
of Mohamdi police station would have sub- 
stituted the name of an unknown person 
for the name of the accused Ram Dayal, 
and we are supported in this view by cer¬ 
tain points of suspicion in regard to the 
prosecution case. It is clear that there was 
no good reason for Chunni to omit a men¬ 
tion of the coming on the scene of the 
addha driven by Behari, who was accom. 
panied by Pullu, Chbutkai and Babu Ram. 
The story told by the prosecution in re- 
gard to this cart and its occupants arriv¬ 
ing on the scene and witnessing what took 
place does not carry conviction. The medi¬ 
cal evidence shows that Ram Sarup had 
on him two contused wounds on the head 
and 12 contusions on the body. 

All these contusions were on the back 
and they are clearly the result of lathi 
blows as they vary in length from 3'' to 4|'' 
and in width from f" to an inch. It 
is clear that Ram Sarup was knocked 
down by two blows on the head, one of 
which resulted in a fracture of the skull 
and was then belaboured as he was lying 
on the ground. None of the blows given to 
him after he fell down was however suffi¬ 
cient to cause any fracture or serious injury 
at all. The whole beating of Ram Sarup 
could not have taken more than a minute 
or two. The attack on Ram Sarup had 
begun when the addha was first seen 250 
or 300 paces away and yet it is supposed 
to be still going on up to the time when 
the addha stopped 10 or 15 paces away 
and three of its occupants jumped down 
and ran to rescue Ram Sarup. Then again, 
we find that after the assailants had run 
away and it was necessary to take the 
injured man back to his house at Raghu. 
nathpur the occupants of this addha includ¬ 
ing the driver Behari took no further 
interest whatsoever but at once drove off 
leaving Hemraj to attempt to carry Ram 
Sarup back to his house. Now an examina¬ 
tion of the evidence of Behari, Pullu and 
Chhutkai shows that Behari, who it may 
be noted is a resident of Bhabuti Lai and 
Gopal Ram’s village Majbgawan, was not 
in a particular hurry to get anywhere with 
hie addha and is very much of a chance 
witness, as also is Pullu, while Chhutkai 
and Babu Ram had been picked up quite 
casually by Behari not very far away 
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from the scene of the occurrence. There 
does not seem to be any good reason why 
these persons should not have offered to 
carry Earn Sarup to his house on the 
addha. Then again, Behari is said to be a 
sub-tenant of Bhabuti Lai and even if the 
evidence on that point is not convincing he 
is at any rate a resident of Bhabuti Lai’s 
village. Pullu is also a resident of Majhga- 
wan and there is a curious discrepancy 
between the evidence of Behari and Pullu, 
each of them claiming to have been driving 
the cart at the time of the occurrence. 
Chhutkai is a resident of Karonda, a village 
which adjoins Majhgawan, and his presence 
at the scene of the occurrence was a matter 
of complete chance, as he was on his way 
back to Karonda from a village 12 miles 
away. This witness is one of that curious 
type of witnesses, who having witnessed a 
brutal assault on some one claims to have 
remained completely silent on the subject 
after his return to his home. The fourth 
occupant of the cart curiously enough has 
disappeared but he also is admitted to have 
been a temporary resident of Majhgawan. 

There is another curious feature about 
the story of the cart. If as a fact this cart 
and its occupants did come on the scene, 
then we should have expected to find the 
names of all the occupants of the cart men¬ 
tioned in Hemraj’s report. Instead we find 
the name of Behari only which suggests 
that the person making the report was 
retaining a free hand as to whom he should 
put in as witnesses to support Behari. In 
this connexion the evidence of Hemraj is 
most suggestive. Hemraj deposed in cross- 
examination that he knew all these occu¬ 
pants of the cart before and said that he 
did not give the names of the other occu¬ 
pants of the cart because tbe bead-muhar- 
rir did not ask him for them. He said that 
on the very next day, i. e. 22nd May 1938, 
he gave those names to the Sub-Inspector. 
Further, on he was faced with the fact that 
in his statement to the Sub-Inspector he 
had said that Behari came with a cart in 
which were sitting three men whose names 
he did not know. He then produced the 
story that he had learned the names of the 
persons two days later from Behari and 
this again he corrected by saying that he 
learned these names from Behari two days 
after he had been questioned by the Circle 
Inspector. In our opinion the cumulative 
effect of the omission of any mention of 
this cart in the report made by Chunni, 
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the omission of the names of the other 
persons in it in the first information report 
made by Hemraj and the other suspicious 
points to which w’e have drawn attention, 
make it inevitable that the evidence of 
Behari, Pullu and Chhutkai should be 
discarded entirely. 

It is obvious that the discarding of the 
evidence of these witnesses very seriously 
affects the case against the appellant Bam 
Dayal. Hadyt been possible to rely on 
these witnesses, it might have been possible 
to disregard the discrepancy between the 
report made by Hemraj and the report 
made by Chunni Chaukidar which con¬ 
tains the story told to him immediately 
after the occurrence by one of the eye. 
witnesses Jagannath. Jagannath in his 
evidence not only denied meeting Chunni 
and giving him any information but he 
said that he had never made any st^e- 
ment about meeting Chunni to the investi- 
gating officer. Jagannath was accordingly 
faced with a copy of his statement to the 
Sub-Inspector and he denied having ever 
made the statement recorded by that officer 
in which he said he saw Chunni Chaukidar 
at his door and at’ Chunni’s enquiry told 
him that Ram Sarup had been beaten by 
four persons, but the chaukidar did not 
enquire the names of the four persons, nor 
did he mention their names as he was feel, 
ing distressed by the hot weather. The 
Sub-Inspector was in due course called to 
prove that this statement had been made 
by Jagannath. It was doubtless for these 
reasons that the Mohamdi police did not 
ultimately prosecute Bam Dayal for parti¬ 
cipation in this occurrence and that it 
became necessary for Sheo Dayal to file a 
complaint against Bam Dayal in the Magis¬ 
trate’s Court. There is another point about 
the case against Ram Dayal which is very 
suggestive. Hemraj was examined by the 
police on 25th May and he then made a 
statement which was recorded by the police 
and was put to him in cross-examination. 
In this statement Hemraj stated : 

I do Dot know Sadho Ram and Ram Dayal 
either. 1 saw four men in the occurrence. Zahid 
Khan, Chhutai Khan and Faragi were known to 
me and the fourth man was not known to me. I 
do not know Nokhey Lai. The fourth man was of 
sallow complexion, round face, thick built, 
average stature, age about 30 years. When I was 
about to go to make the report Babhuti Lai of 
Majhgawan and Gopal Bam of Piparia told me 
that the fourth man was Ram Dayal son of Sadho 
Ram. As they mentioned Ram Dayal’s name I got 
his name recorded in the report. 
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It ma open to Hemraj when faced with 
this statement to deny having made it and 
to convey the suggestion that this was part 
of the trickery of the Mohamdi police 
intended to save Sadho Ram’s son Ram 
Dayal from prosecution. Instead of doing 
this Hetpraj deposed that he made this 
statement to the Sub-Inspector because the 
Sub.Inspector forced him to make it by 
beating and abusing him. There is of course 
no need whatsoever to beat and abuse any- 
body with the object of getting him to 
make a particular statement in an investi¬ 
gation. If a Sub-Inspector desires to do so, 
he can always record a witness as having 
made a statement whether he has made it 
or not and it serves no purpose to beat a 
witness in order to get him to make a 
particular statement from which he will 
in due course resile. Taking the whole of 
the facts to which we have referred above 
we are in no way satisfied that the evidence 
to establish the participation of Ram Dayal 
in the beating of Ram Sarup is reliable, 
and we accordingly allow his appeal, set 
aside his conviction and sentence and direct 
that he be released without delay. 

The case against Zabid Khan and Ghhu. 
tai Khan rests on a different footing. (After 
considering some evidence the judgment 
proceeded further.) On a full consideration 
of the whole of the evidence in this case 
wo find no suflScient reasons for doubting 
the truth of the prosecution story that 
Zabid Khan and Chhutai Khan did take 
part in the attack on the deceased Ram 
Sarup. 

It remains to consider whether these two 
appellants have been rightly convicted of 
an offence under Sec. 302, I. P. C., and if 
not of what offence they are guilty. We 
have already drawn attention to the in- 
juries indicted on the deceased. His death 
was undoubtedly due to a single lathi blow 
on the top of the head which caused a 
linear fracture of the frontal bone along 
the^ronto.parietal suture continuing on 
both sides to the temporal bones which 
were also fractured. The base of the skull 
was also injured, there being a fracture of 
the right middle fossa, one inch long and 
of the left middle fossa Si* in length. Death 
was due to the fracture of the skull with 
compression of brain hEemorrhago and 
shock therefrom. We are-of opinion that in 
a case of this kind where death has been 
caused by a single blow with a lathi, and 
fehe other injuries found on the body of the 


deceased do not indicate a determination to 
beat the deceased to death, such as is indi. 
onted in many cases, it is not possible to 
hold that death was caused by doing an 
act with the intention of causing death or 
with the intention of causing such bodily 
injury as is likely to cause death, but it 
may be held that death was caused by the 
doing of an act with the knowledge that 
by such act the person who did it was 
likely to cause death {vide S. 299, I. P. C.). 
In such a case the act of the striker can 
similarly only be brought within the pro¬ 
visions of clause fourthly in S. 300, which 
clause is based not upon intention, but upon 
knowledge. We however hesitate to apply 
that clause to the facts of the present case 
and would therefore have held that the act] 
of the actual striker fell within the purview! 
of the second part of S. 304,1. P. C. Where 
however the injury has been caused by one 
of several persons, and it cannot be said by 
which of those persons it has been caused, 
the persons concerned can all of them only 
be convicted by the application either of 
the abetment Sections or by the application 
of Sec. 34. It does not appear to us to be 
easy to apply the abetment Sections in a 
case of this kind {vide the wording of Sec¬ 
tion 107, I. P. C.). We have therefore to 
fall back on the provisions of S. 34, which 
provides that when a criminal act is done 
by several persons, in furtherance of the 
common intention of all, each of such per¬ 
sons is liable for that act in the same man. 
ner as if it were done by him alone. 

In interpreting S. 34 we have to remember 
that it has been held that the essential 
question in such cases is what was the 
common intention and further held that 
the common intention must be to-commit 
the offence actually committed. It is not 
difScult to infer from the facts proved in 
the present case that the common intention 
was to cause hurt, which might extend to 
causing grievous hurt, to the deceased Ram 
Sarup. All the persons, who took part in 
the beating of Ram Sarup, would therefore 
be liable to conviction under Sec. 325, read 
with Sec. 34, I. P. C., but in a case where 
the offence would be otherwise construed 
as one under S. 304 by the application of 
Cl. 3 of S. 299, the difficulty arises that in 
such a case the person who has done the 
act falls within the scope of that Section 
not by reason of intention, but by reason 
of knowledge. In consequence, it is for prac¬ 
tical -purposes impossible to convict persons 
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under S. 304 read with S. 34, if the case is 
one which falls within the knowledge clause 
of Sec. 299, and the same is true of a case 
under Sec. 302 falling within the clause 
fourthly of S. 300. In the present case we 
are of opinion first that the case is not 
really a case under S. 302 at all and that 
even if it could have been established who 
the person was w'ho inflicted the fatal blow, 
the case would more properly have fallen 
under the second part of Sec. 304 and not 
under Sec. 302, I. P. C. We are further of 
opinion that where it is not known which 
of the persons concerned actually struck 
'the fatal blow, it is not possible by the 
application of S. 34 to convict any of the 
persons taking part of an offence under the 
second part of S. 304, I. P. C., and the 
appropriate Section in view of the wording 
of S. 34 is S. 325, I. P. C. 

Wo accordingly allow this appeal to this 
extent, that we alter the conviction from 
one under Sec. 302, I. P. C., to one under 
S. 325 read with S. 34, I. P. 0. Bearing in 
mind the fact that the persons who knocked 
down and beat and caused the death of 
Earn Sarup clearly lay in wait for him. We 
think that a sentence of five years rigorous 
imprisonment will be proper and we sen. 
tence the appellants Zahid Khan and 
Chhutai Khan accordingly. 

D.S./r.K. Appeal partly allowed. 
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Som Nath and others — Opposite Party. 

Criminal Eevn. No. 80 of 1938, Decided 
on 23rd November 1938, from order of 
Dist. Magistrate, Sultanpur, D/. 26th April 
1938. 

Criminal Trial—Revision — Enhancement of 
sentence—High Court will not entertain appli* 
cations for enhancement of sentences on behalf 
of private parties. 

The High Court will not entertain applications 
for cubauceinent of sentences on behalf of private 
parties. It is the part of the Crown and not of the 
individuals to ask the Court for enhancement 
of the sentences. In dealing with applications for 
enhaucemonts of sentences the High Court will 
have regard to, what those responsible for mainten¬ 
ance of peace and order think of the matter and 
when the application has been rejected by the Dis¬ 
trict iilagistrate, it would all the more refuse to 
interfere : .1 I R 1927 Oudh 321 ajid AIR 1933 
Oudh 421, Rcl. on; AIR 2928 All 419 and AIR 
1929 Cal 340, Not approved. [P 54 C 2; P 55 C 1] 


Assfc. Govt. Advocate — for the Crown, 

P. N. Chaudhry — for Applicant. 

K. P. Misra — for Opposite Party. 

Order. — This is an application for revi¬ 
sion of an order of the learned District 
Magistrate of Sultanpur. The applicants 
prosecuted the opposite parties Under Ss. 
147, 323 and 324, I. P. C. They were tried 
by a Bench of Honorary Magistrates and 
all of them except Somnath and Parbhu 
Nath were convicted under Ss. 147/323 and 
sentenced to a fine of Rs. 7 each. Somnath 
and Parbhunath were convicted under 
Ss. 147/324 and were fined Es. 8 each. The 
applicants applied in revision to the 
learned District Magistrate and prayed 
that a recommendation be made to this 
Court for enhancement of the sentences of 
the opposite parties. This application was 
disallowed by the learned District Magis¬ 
trate, who said that the trying Magistrates 
had given good reasons for not sentencing 
the accused to imprisonment. It was against 
this order rojecting their application for 
revision that the present application has 
been brought. 

The learned counsel for the applicants 
has referred us to some cases in which it 
has been held that the High Court has 
power to enhance the sentence of an 
accused on the application of a private per¬ 
son. This is a proposition that can hardly 
be disputed. The question however is whe¬ 
ther or not we should entertain an appli- 
cation by private parties for enhancement 
of sentences. Some of the High Courts 
have sometimes issued rules for enhance¬ 
ment of sentence on the application of pri¬ 
vate individuals and have even enhanced 
sentences on such applications, e. g. 30 Or 
L J 219^ and 33 C W N 395,^ hut this 
Court has consistently refused to entertain 
applications for enhancement of sentences 
on behalf of private parties. In 4 0 W N 
699^ it was said that it is the part of the 
Crown and not of individuals to ask Courts 
to enhance sentences passed on criminal 
offenders. Similarly in 10 0 W N 903* 

1. Dcbi Singh v. Ram Charan Singh, (1928) 16 

AIR All 419=113 I C 763=30 Gr L J 219. 

2. Pramatha Nath Basu v. Ganga Charan, (1929) 

16 A I R Cal 340=118 I C 894=30 Or L J 

979=56 Cal 964=33 OWN 395. 

3. Jaduuandan Brahman v. Emperor, (1927) 14 

AIR Oudh 321=104 I C 242=2 Luck 605= 

28 Cr L J 802=4 0 W N 699. 

4. Hanuman Prasad v. Mathura Prasad, (1933) 

20 A I R Oudh 421=1933 Or 0 1294=146 10 

577=35 Cr L J 118=10 OWN 903. 
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another Bench oC this Court held that it is 
the part ot the Crown and not of indi- 
viduals to ask Courts to enhance sentences 
and refused to entertain an application of a 
private individual for enhancement of sen¬ 
tence. We prefer to follow the decisions of 
our own Court which appear to us to be 
based on a very sound principle, if we may 
say so with respect, namely that Courts 
should not be allowed to become tools in the 
hands of members of the public in giving 
vent to their private animosities. There is 
yet another consideration which keeps us in 
the present case from entertaining the pre¬ 
sent application. In dealing with applica¬ 
tions for enhancement of sentences, the High 
Court will have regard to what those res- 
Iponsible for maintenance of peace and 
order in the locality think of the matter 
andjn the present case the fact that the 
applicants’ application for enhancement of 
the opposite parties’ sentences was rejected 
'by the learned District Magistrate, the 
head of the Magistracy in the district, 
•shows that an enhancement of the senten- 
^ces of the present accused was nob consi- 
•sidered necessary in the interests of justice. 
We therefore dismiss this application. 

R.M./b.K. Application dismissed. 


A. I. R. 1939 Oudh 5S 

Thomas G. J. 

Wazirey — Defendant — Appellant. 

V. 

Mathura Prasad, Plaintiff and another, 

Defendant — Respondents. 

Second Appeal No. 263 of 1936, Decided 
on 30th November 1938, against decree of 
Divil Judge, Lucknow, D/- 26th May 1936. 

(a) Insolvency—Annulment of adjudication— 
'Object and effect of—Insolvent’s properly sold 
•by receiver with Court’s sanction before annul¬ 
ment—Receiver has power to execute sale deed 
after annulment. 

The annulment of the adjudication under the 
conditions defined under S. 43, Provincial Insol¬ 
vency Act, is intended as a punishment to the 
insolvent and cannot be used in bis favour. The 
protection conferred on him by reason of adjudi. 
cation is withdrawn but it does not necessarily 
follow that he is to get back from the control of 
the Coart his assets. Where therefore insolvent’s 
.property is sold by receiver with the sane on of 
the insolvency Oourb before the order of adjudica¬ 
tion was annulled, the receiver has power to exe. 
«ute the sale deed even after the annulment : AIR 
19B8 Mad 759, Approved; AIR 1936 Mad 915, 
'dHueni. [P 68 0 1, 2] 
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(b) Transfer of Property Act (1882), S. 2 (d) 

— Sale by Official Receiver falls under S. 2 (d) 

— If the tale is sanctioned by Court, sale deed 
is not necessary. 

Official Receiver’s sale falls under S. 2 (d). It is 
in the nature of a court sale and its validity really 
depends on the order of tlio Insolvoacy Court vest¬ 
ing the property in the Official Receiver and thus 
authorizing him to soli. Therefore such a sale if 
held with the sanction of Court does not uecossitato 
a sale deed '.AIR 1997 Mad 1 {F D), Disting. 

[P 56 0 2] 

Brij Bahadur — for Appellant. 

B. IC. DhaoQ and Ganesh Prasad — 

for Respondent 1. 

Judgment.—This is a second appeal on 
behalf of defendant 1 (Wazirey) against 
the judgment and decree of the learned 
Civil Judge of Lucknow dated 26th !May 
1936, reversing the decree of the learned 
Munsif of Havali, Lucknow, dated 14th 
November 1935. Wazirey, appellant, was 
declared insolvent on 31st October 1927, 
and an Official Receiver was appointed to 
take charge of the assets of the insolvent. 
The Official Receiver on 5bh July 1928 put 
in an application before the Insolvency 
Judge that he had pub up to sale the two 
houses belonging bo the insolvent and that 
the highest bid was of Rs. 100 which may 
be accepted {vide Ex. 2). The Court on 
23rd August 1928 passed an order that the 
sale was approved {vide Ex. 3). It appears 
that on llbh October 1928, the order of 
adjudication was annulled {vide Ex. A-l), 
but no order was passed as to what would 
become of the assets of the insolvent. The 
receiver executed the sale deed on 17th 
March 1929 {vide Ex. l). It was registered 
on 29th March 1929. Mathura Prasad, 
respondent 1, filed the present suit on Slsfc 
July 1935 for possession of the two-houses. 
The suit was contested on the grounds inter 
alia that the defendant was not bound by 
the sale deed executed by the receiver as 
he had no power to do so and that the 
houses belonged to his wife and mother. 
The trial Court dismissed the suit on the 
ground that as the sale deed was executed 
after the order of annulment, it was invalid 
under S. 37, Provincial Insolvency Act (5 
of 1920). On appeal the learned Judge 
disagreed with this view of the learned 
Munsif. 

The learned counsel on behalf of the ap¬ 
pellant has raised the following two points : 

(1) that as the sale deed was executed after 
the order of annulment the receiver had 
no power to execute the sale deed; and 

(2) that under the provisions of S. 54, T. P, 
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Act, the transaction was only a contract 
for sale and it did not create any interest 
or charge on such property. In my opinion 
there is no force in either of these argu- 
ments. Under S. 37, Provincial Insolvency 
Act, where an adjudication is annulled, all 
sales and dispositions of property and pay¬ 
ments duly made, and all acts theretofore 
done by the Court or receiver shall be valid. 
I am of opinion that where the bankruptcy 
is annulled, the authority of the Court will 
survive so far as may be necessary to com¬ 
plete the acts which were incomplete at 
the date when the order of annulment was 
passed. In my opinion the Court had juris¬ 
diction over the proceedings notwithstand- 
ling the annulment of bankruptcy. 

The learned counsel on behalf of the 
appellant has relied on the case in A I R 
1936 Mad 915,^ in which it was held that 
the effect of the annulment of adjudication 
under S. 43 is that the provisions of S. 37 
apply immediately an order of adjudication 
is annulled and that on an annulment of 
adjudication without any order vesting the 
properties in the Official Receiver the 
Official Receiver ceases to have any right 
or authority to deal with the properties of 
the insolvent. The learned counsel on 
behalf of the respondents has relied on the 
case in 1938 M W N 455,^ in which it was 
held that where the adjudication of the 
insolvents had been annulled and there was 
an order within a month of the annulment 
re-vesting the right, title and interest of 
the insolvents in the Official Receiver to 
sell the same and distribute the proceeds 
among the creditors, that order was not 
without jurisdiction because it was not 
passed simultaneously with the order of 
annulment but some time later. In my 
opinion there is no conflict in the case re¬ 
ported in AIR 1936 Mad 915,^ and relied 
on by the appellant. In the body of the 
judgment the learned Judge has stated as 
follows : 

Even now the Advocate appearing for the Offi¬ 
cial Receiver is not in a position to state that 
there was an order vesting the properties in the 
receiver along with or after the annulment of the 
adjudication or any order imposing any conditions 
on the reversion of the estate to the debtor. 

In case there is any conflict I am of 
opinion that the view laid down in 1938 
M^W N 455^ is the correct view. Under 


1. Baluswami Naidu v. official Receiver, Madura, 
(1936) 23 A I K Mad 916=165 I C 207. 

2, Baluswami Naidu v. Official Receiver, Madura 
(1938) 25 A I R Mad 752=(1938) 1 M L J 
824=1938 M W N 455. 


S. 43, Provincial Insolvency Act, if the- 
debtor does not appear on the day fixed for 
hearing his application for discharge or on- 
such subsequent day as the Court may 
direct, or if the debtor does not apply for 
an order of discharge within the period 
specified by the Court, the order of adjudi¬ 
cation shall be annulled. In my opinion 
the annulment of the adjudication under 
the conditions defined under S. 43 is inten- 
ded as a punishment to the insolvent. This 
is clear from Cl. (2) of S. 43. The protec. 
tion conferred on him by reason of his 
adjudica^on is withdrawn but it does not 
necessarily follow that he is to get back 
from the control of the Court his assets. 
An order of annulment may be made in a 
variety of circumstances, for instance, (l)' 
when a composition is approved by the 
Court or (2) when the insolvent fails to 
apply for discharge in time or to prosecute 
his application etc. I am therefore of 
opinion that the punishment provided in 
S. 43, Provincial Insolvency Act, cannot be 
used in favour of the insolvent. 

With regard to the second contention, 
the learned counsel on behalf of the appel- 
lant relies on the provisions of S. 54, T. P, 
Act. The point no doubt is a controversial 
one bub I am of opinion that the case is 
covered by S. 2 (d), T. P. Act. The words 
of the Section applicable are “transfer by 
order of a Court of competent jurisdiction.” 

I am of opinion that the Official Receiver’s 
sale falls within the words. It is in the 
nature of court sale and its validity really 
depends on the order of the Insolvency 
Court vesting the property in the Official 
Receiver and thus authorizing him to sell. 
The learned counsel on behalf of the appel¬ 
lant relies on the case in A I R 1927 Mad 

in which it was held that 

the Official Receiver is not an agent o{ the Court 
transferring an application for adjudication for 
disposal within the meaning of the Contract Act 
60 as to enable the Court to ratify any unautboriz* 
ed acts done by the agent, and therefore a sale by 
Receiver of insolvent’s properties before a vesting 
order in his favour is invalid and it cannot be 
validated by Court subsequently ratifying the sale. 

In my opinion, this case is distinguishable 
because no sanction of the sale had been 
obtained in this case but in the case before 
me there was a report by the Official 
Receiver (Ex, 2) and the Court sanctioned . 
the sale. Therefore I am of opinion that 

3. Sankaram v. Ganapati, (1927) 14 A I R Mad- 

1=99 I 0 8=60 Mad 135=61 M L J 529 

(F B). 
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the sale was complete and no sale deed was 
really necessary. I accordingly dismiss the 
appeal with costs. 

N.S./r.K, Appeal dismissed. 
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ZiAUL Hasan J. 

Brahma Din — Defendant — Appellant. 

V. 

Sangam Dal and others, Plaintiffs and 
others, Defendants — Respondents. 

Second Appeal No. 132 of 1936, Decided 
on 7th December 1938, against decree of 
Dist. Judge, Gonda, D/- 23rd January 1936. 

Limitation Act (1908), Art. 132 — Under¬ 
proprietary rent U not malikana — Suit to 
recover such rent does not fall under Art. 132 
but is governed by S. 132, Oudh Rent Act. 

The rent payable by anunder-proprietorinOudh 
is not malikana as referred to in explanation to 
Art. 132. A suit to recover such rent from the 
under*proprietor does not therefore fall under Art. 
182 but is governed by S. 132, Oudh Rent Act, and 
must be brought within three years : Case law 
distinguished. [P 59 C 2] 

R. B. Lai and M. Manohar Lai — 

for Appellant. 

H. Husain — for Bespondents 1 to 5. 

Judgment. — These connected appeals 
arise out of a suit for recovery of under- 
proprietary rent brought by Sangam Lai 
and others (appellants in Appeal No. 138) 
against the defendants, appellants in Ap. 
peals Nos. 132 and 133. The defendants 
are admittedly under-proprietors of village 
Gajadharpur, Tendwaujar and Patti Bari- 
salpur which were at one time under the 
superior proprietorship of Syed Ali Hyder. 
In 1927 Syed Ali Hyder sold his rights to 
one Laigham Ali. The present plaintiffs 
pre-empted that sale and obtained a decree 
in 1928. They also obtained possession of the 
property in pursuance of the pre-emption 
decree. The plaintiffs sued the defendants 
for recovery of Es. 109-3-0 as haq-i.mali- 
kana and prayed that if the defendants 
should not pay the amount within the time 
to be fixed by the Court, their under-pro¬ 
prietary rights specified in the plaint be 
sold ■ for recovery of the amount of the 
decree. Their allegation was that the defen. 
dants as under.proprietors in the villages 
in question were liable to pay 10% of the 
land revenue and abwab to the plaintiffs as 
under.proprietary rent or haq-i.malikana. 
The rent claimed related to the years 1334 
901339. 
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The defendants raised a number of pleas 
in defence on which the learned trial (3ourt 
framed ten issues. One of the issues, namely 
Issue 6, was whether or not the suit was 
cognizable by the Civil Court. This issue 
was decided by the trial Court, the learned 
Munsif of Kaisarganj, in the negative and 
accordingly he ordered the plaint to be 
returned to the plaintiffs for presentation 
to the proper Court. The plaintiffs appealed 
to the District Judge against this order but 
the learned First Civil Judge of Bahraich 
who heard the appeal concurred with the 
finding of the trial Court that the suit was 
cognizable by the Revenue Court only. The 
plaintiffs’ appeal was accordingly dismissed. 
The plaintiffs filed a second appeal in this 
Court and on 1st December 1933 the then 
learned Chief Judge allowed the appeal and 
in view of the provisions of Ss. 124-B, 
124-C and 124.D, Oudh Rent Act, remanded 
the case to the Court of the District Judge 
of Gonda for rehearing the appeal and 
deciding it according to law. As the suit 
had been decided by the trial Court on the 
question of jurisdiction only and no evi¬ 
dence had been taken, the learned District 
Judge sent back the case to the trial Court 
for disposal of the issues other than that 
of jurisdiction. The learned Munsif after 
recording evidence held that the plaintiffs 
were the transferees of the rights of Ali 
Hyder, that Syed Ali Hyder as superior 
proprietor was entitled to recover 10 o of 
the land revenue and cesses from the under- 
proprietors defendants as haq.i.malikana, 
that the defendants were paying Rs. 85-5-4 
as land revenue and cesses for Gajadharpur, 
Rs. 68-10-0 for Tendwaujar and Rs. 25-7-4 
for patti Barisalpur, that the plaintiffs were 
entitled to interest on the rent claimed at 
the rate of 1% per mensem claimed by 
them, that the claim for the years 1334 
and l335r was barred by limitation but 
that the plaintiffs were entitled to haq-i- 
malikana for 1336 to 1339F. On these 
findings the suit of the plaintiffs was decreed 
for Rupees 71-2-6 -with proportionate costs 
and interest at 1% per mensem up to the 
date of the decree and future interest at 
6% per annum. 

Both parties appealed against this decree 
of the learned Munsif but the learned Dis- 
trict Judge upheld that decree and dis¬ 
missed both the appeals. Appeal No. 132 
of 1936 has been brought by one of the 
defendants, Appeal No. 133 of 1936 by all 
the defendants and Appeal No. 138 of 1936 
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has been brought by the plaintiffs. I will 
take up Appeal No. 132 first. Only one 
ground has been urged in this appeal, 
which has been filed against the decree of 
the learned District Judge passed in appeal 
No. 64 of 1935 brought by the plaintiffs, 
namely that the lower Appellate Court has 
erred in allowing the respondents costs of 
the original suit amounting to Rs. 46-8-0. 

That decree provides : 

The rospondcufcs have incurred no costs in this 
Court of appeal. The plaintiff’s proportionate costs 
of the original suit amounting to Rs. 46-8-0 are to 
be paid by the defendants to the plaintiffs. 

In the other appeal (No. 61 of 1935) 
brought by the defendants Rs. 5-8-0, costs 
of the plaintiffs-respondents, were awarded 
against the defendants-appellants. The 
learned counsel for the defondant-appellant 
contends that as Appeal No. 64 of the 
plaintiffs was dismissed, no costs should 
have been awarded to them by the decree 
in that appeal. I do nob think there is any 
force in this contention. The decree of the 
trial Court was superseded by that of the 
Appellate Court and as that decree was 
confirmed and it provided for payment by 
the defendants of the plaintiffs’ propor¬ 
tionate costs of the suit, the order for pay¬ 
ment of the plaintiffs’ proportionate costs 
should naturally have found place in the 
Appellate Court’s decree. Perhaps it would 
have been more proper if this order had 
been inserted in the decree prepared in the 
defendants’ appeal bub the insertion of it 
in the plaintiffs’ appeal (No. 64) cannot be 
said to be illegal. Now, as the decrees of 
the lower Appellate Court stand, the plain- 
tiffs cannot recover this amount from the 
defendants twice. Appeal No. 132 of 1936 
has therefore been brought unnecessarily 
and must be dismissed. 

In their Appeal No. 133 of 193G, the 
defendants have raised two points before 
me. The first is that the amount found by 
the trial Court ns having been paid by the 
defendants on account of land revenue and 
cosses included also the haq.i.malikana. In 
other words, their contention is that the 
amount shown in the khewats of the three 
villages (Exhibits 26, 27. and 23) as that of 
abwab is really the amount nob of cesses 
but of the haq.i.malikana payable by the 
defendants. In the lower Courts the con¬ 
tention also was that the defendants are 
liable to pay ten per cent, of the land 
revenue only and not of the abwab; but 
this position has now been abandoned and 
all that is urged is that the use of the word 


"munafa” in Ess. 26 and 27 (pukbtedari 
khewats of Gajadharpur and Tendwaujar 
respectively) shows that the amount shown 
as munafa is really haq-i-malikana. No 
such plea was however raised by the defen¬ 
dants in their written statement. Moreover, 
the findings of the Courts below of the 
aforesaid amounts being the amounts of 
land revenue and of abwab are pure findings 
of fact and cannot be questioned in this 
Court. Further, there is no good reason 
to suppose that the amounts shown as 
‘munafa’ represent the haq.i.malikana pay. 
able by the defendants. On the other hand, 
there are good reasons for holding that 
those amounts represent the abwab. In 
the first place they occur in the column 
relating to abwab. In the second in three of 
the khatas mentioned in Ex. 26 the word 
munafa’ is coupled with the word ‘sewai’ 
and the omission of that word from khata 
No. 4 in question seems to be merely an 
accidental omission. The next point urged 
is that the plaintiffs are nob entitled to any 
interest on the amount claimed. This plea 
too has no force whatever. As the amount 
claimed by the plaintiffs is undoubtedly 
‘rent’ as defined in the Oudh Rent Act and 
as the learned counsel for the defendants 
himself was at pains to show in his reply 
to the plaintiffs’ appeal, there is no reason 
whatever why the plaintiffs should not get 
interest on the rent claimed by them. This 
appeal too has therefore no force. 

I now come to the plaintiffs’ Appeal 
No. 138 of 1936. This appeal is against the 
decision of the lower Courts that the suit 
relating to the years 1334 and 1335 F was 
barred by limitation. It is argued that the 
amount payable by the defendants was a 
charge on the property and that therefore 
the limitation for recovery of that amount 
was twelve years and nob three years. 
Reliance is placed on Article 132, Sch. 1, 
Limitation Act, and particularly on Expla¬ 
nation (a) to that Article. The Article read 
with Cl. (a) of the Explanation would read 
as follows : 


To enforce payment 
of money charged upon 
immovable property. 


12 years. 


When the 
money sued 
for becomes 
due. 


^?.rpZa»ia/ioM.—For the purposes of this Article: 

(a) the allowance and fees respectively called 

malikana and haqqs.shall be deemed to be 

money charged on immovable property. 

It is argued that the money claimed by 
the plaintiffs comes under the malikana 
mentioned in the Explanation to Art. 132. 
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^Malikana* has not been defined in the 
Limitation Aot or in any other Act but 
after a careful consideration of the cases 
relied on by the learned counsel for the 
plaintiffs I have come to the conclusion that 
the term cannot bo applied for purposes of 
Article 132, Limitation Act, to under.pro- 
prietary rent. The learned counsel for the 
plaintiffs has relied on the following cases: 
6 Cal 921.^ 9 All 591,'^ 41 All 259.® 10 
Cal 69710 C W N 151,® AIR 1934 Pat 
44,® AIR 1938 Pat 16.^ 7 0 C 108,® 18 
O C 380® and 19 O C 49.*® 


Almost all these cases bold that a claim 
to malikana can be brought within twelve 
years, but none of them is an authority for 
the view that the rent payable by an under- 
proprietor in Oudh comes within the term 
malikana’ occurring in the Explanation to 
Article 132, Limitation Act. In the first of 
these cases the judgment is very short and 
does not show what was the nature of the 
money claimed in that case. In the second 
what was claimed as malikana was the 
amount which the vendee of certain 
immovable property contracted to pay 
annually to the vendor. In the third the 
facts were that in 1938 the proprietors of 
a certain village refused to accept the 
settlement offered to them under the 
orders of Government. They were therefore 
•excluded from the settlement and a settle¬ 
ment was offered to the cultivators of the 
village and a malikana charge of 12| per 
cent, on the land revenue was fixed for the 
proprietors who had refused to accept the 
settlement and had been excluded. Mali- 
kana in this case was therefore more in the 
nature of nankar than of under-proprietary 
rent. In the fourth case also, the nature of 


1. Hurmuzi Begum v. Hirdaynarain, (1880) 5 Cal 

921=6 C L R 133. 

2. Ohuraman v. Balli, (1887) 9 All 591 = 1887 
AWN 121. 

■8. Nathu V. Ghansham Singh, (1919) 6 A I R 
All 331=49 I C 737=17 A L J 177 = 41 All 
269. 

4. Gopi Nath Chobey v. Bhugwat Pershad,(l’6d4) 

10 Cal 697. 

5. ITagarnath Pershad Singh v. Kharach Lai, 

(1906) 100 WN 161. 

6 . Padhum Lai v. Tribeni Singh, (1934) 21 A I R 

Pat 44=164 I 0 1013. 

7. Ramzan Ali v. Babu Lai Singh, (1938) 25 

A I R Pat 16=173 I 0 64=18 P L T 801. 

8 . Baja Mohammad Mumtaz Ali Khan v. Wazir 

Khan, (1904) 7 0 C 108. 

9. Bam Jiwan y. Jadunath, (1916) 3 A I B Oudh 

176=33 I C 655—18 0 0 380. 

10. Deputy Commissioner, Fyzabad v. iTagjiwan 
Bakb&b Singh, (1916) 3 A I R Oudh 129=33 
.10 461=19 0 0 49. 


the malikana claimed was far from any¬ 
thing like the rent payable by an undor- 
propriotor. The judgment in the fifth case 
does not show the nature of the malikana 
claimed. The same remark applies to the 
sixth case. The seventh case does not refer 
to malikana at all and all that was held was 
that where a mortgagor mortgages his right 
to recover rent from the tenant in respect 
of a certain holding, the mortgage though 
merely a right to recover rent is really a 
mortgage of an interest in immovable pro¬ 
perty. The last three cases of Oudh are 
clearly cases of nankar and not of under¬ 
proprietary rent. I am not therefore pre¬ 
pared to accept the learned counsel’s! 
contention that the under-proprietary renti 
payable by the defendants is malikana asl 
referred to in the Explanation to Art, 132. 

On the other hand, it is quite clear from 
the provisions of the Oudh Rent Act that 
the intention of the Legislature was that 
the haq malikana payable by an under- 
proprietor should be sued for within three 
years. According to Sec. 3 (5), ‘rent’ means 
money or the portion of the produce of 
land payable on account of the use or occu¬ 
pation of land or on account of any right 
in land or on account of use of water for 
irrigation. According to Sec. 3 (8) ‘under- 
proprietor’ moans any person possessing 
heritable and transferable right of property 
in land for whict he is liable or but for a 
contract or decree would be liable to pay 
rent. ‘Landlord’ according to Sec. 3 (ll) 
means any person to whom an under-pro- 
prietor or tenant is liable to pay rent. Fur¬ 
ther, 6. 108 which bars the jurisdiction of 
Courts other than Courts of Revenue in 
relation to certain classes of suit provides 
in Cl. (2), “for arrears of rent.” From all 
this it is quite clear that what an under, 
proprietor is liable to pay to the superior 
proprietor is rent and that a suit for 
recovery of it must be brought in the! 
Revenue Court under S. 108 (2), Oudh Renti 
Aot. Now S. 132 of the Act, provides ; 

A 6uit for the recovery of an arrear of revenue 
or rent .... shall ... be instituted within three 
years from the last day of the month of Jeth of 
the Fdrsli year in which the arrear fell due. 

As the case is fully governed by the pro¬ 
visions of the Oudh Rent Act those provi¬ 
sions must necessarily apply to it even 
though it be assumed that the rent payable 
by an under.proprietor can be called mali¬ 
kana referred to in the Explanation to 
Art. 132, Limitation Act. I am therefore of 
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Chhab Nath v. Seteaj Kuae 


opinion that the Courts below rightly dis¬ 
missed the plaintiffs’ suit for the years 
1334 and 1335-F. The result is that all the 
three appeals are dismissed. Parties will 
bear their own costs in this Court. 

N.S./e.k, Appeals dismissed. 
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Thomas C. J. and Ziaul Hasan J. 

Chhab Nath Kuar — Applicant. 

V. 

4 

Setraj Kuar — Opposite Party. 

Application No. 20 of 1937, Decided on 
4th November 1938, for leave to appeal to 
His Majesty in Council, against decision of 
this Court, in F. A. No. 121 of 1935. 

Civil P. C. (1908), S. 110—Question whether 
party has succeeded in proving family custom 
is not a substantial question of law. 

The question whether a party has succeeded in 
proving the family custom set up by her is not a 
substantial question of law within the meaning of 
S. 110: AIR 2927 P C 110, Disting. [P 60 C 2] 

M. Wasim and Ali Hasan — 

for Applicant. 

Haider Husain — for Opposite Party. 

Order. —This is an application for leave 
to appeal to His Majesty in Council against 
the decision of this Coudj in First Civil 
Appeal No. 121 of 1935. The parties to the 
case are both widows of Rai Chhab Narain 
Singh of Rae Bareli District, the plaintiff 
opposite party being the junior widow and 
the defendant-applicant the senior widow. 
The plaintiff brought the suit from which 
this application arises for recovery of one- 
half of the property left by her husband. 
The defence was that according to a family 
custom the defendant as the senior widow 
was entitled to possession of two-thirds of 
the property and the plaintiff as the junior 
widow to only one-third. It was further 
pleaded that under a family arrangement 
also the defendant was given a two-thirds 
share of the property. The trial Court 
overrules the pleas raised in defence and 
decreed the plaintiff opposite party’s suit 
and this decree was confirmed by a Bench 
of this Court on 1st October 1937. The 
present application has been brought by 
the defendant for leave to appeal against 
the decree of this Court. So far as the 

4 

value of the subject-matter of the suit and 
the appeal is concerned, the case fulfils the 
requirements of the law; but as this Court 


affirmed the decree of the trial Court, the 
question arises whether or not the case 
raises a substantial question of law. 

After hearing the learned counsel for 
parties we have come to the conclusion 
that the case does not involve a question 
of law within the meaning of S. 110, Civil 
P. C. The learned counsel for the applicant 
relies on the case in 54 I A 126,^ but all 
that was decided in that case was that the 
words “some substantial question of law’^ 
do not mean that the question of law in¬ 
volved must be of general importance and 
that the condition is satisfied if there is a 
substantial question of law between the 
parties. In that case the question between 
the parties rested on the construction to be 
put on a will which was a document of 
Utle. In the present case however the real 
question was whether or not the custom 
set up by the defendant had been proved, 
though the proof of the alleged custom was 
practically confined to the two documents 
Bxs. A-l and A.2. The following quotation 
from the judgment of this Court will show 
what was actually the question for decision 
in the case : 

After a careful consideration of the evidence in 
the case we have come to the conclusion that 
neither is there any custom in the family by which 
the defendant'appcllant should get two-thirds of 
Chhab Narain Singh’s property, nor was there 
any family arrangement between her and the res¬ 
pondent entitling the appellant to a two-thirds 
share. 

The applicant herself in para, (a) of her 
proposed grounds of appeal says : 

That their Lordships erred in holding that the 
custom of succession of the senior widow to the 
.extent of a two-third share in the property of her 
deceased husband has not been proved. 

It will thus he seen that though the 
applicant challenges this Court’s interpre. 
tation of Exs. A-l and A.2, the real ques¬ 
tion in the case is not the interpretation of 
those documents but whether she has suc¬ 
ceeded in proving the custom set up by her. 
It cannot therefore be said that the case 
involves a substantial question of law. The 
application is therefore dismissed with 
costs. 

n.s./r.k. Application dismissed. 


1. Raghunath Prasad Singh v. Deputy Commis¬ 
sioner, Partabgarh, (1927) 14 A I R P 0 110= 
102 I C S89= 2 Luck 93=54 I A 126 (P C). 
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Thomas 0. J. and Ziaud Hasan J. 
Bidurramji — Plaintiff — Appellant. 

V, 

Kesho Bamji — Defendant — 

HespondeDt. 

Miac. Appeal No. 98 of 1938, Decided on 
i4bh November 1938, against order of Civil 
Judge, Fyzabad, D/. 17th September 1938. 

(a) Civil P. C. (1908), O. 40, R. 1 — Power 
conferred by O. 40, Rule 1 should be exercised 
with great care Power of Court to appoint 
receiver is limited to cases where it appears 
just and convenient. 

The power conferred by O. 40, Rule 1 should be 
exercised with great care and caution and only in 
•cases in which the applicant lor the appointment 
of receiver has proved a prima facie title to the 
property. 0. 40, Rule 1 limits the power of a Court 
to appoint a receiver to oases where it appears 
both just and convenient that such appointment 
should be made, [P 62 0 1] 

The plaintiff, who claimed to be appointed the 
mahant of a religious institution (astbau) by a 
duly qualified committee, brought a suit for a de* 
claration that he was the duly constituted mahant 
and was entitled to possession of two kothris 
within the precincts of the asthau together with 
the moveables, cash and record which were in pos¬ 
session of the defendant. The kothris in dispute 
had been attached by a Criminal Court under 
Bee. 145, Criminal F. C., a^Qd proceedings in that 
case were pending. The defendant has been in 
peaceful possession of the asthan and the property 
in dispute for about 15 years without the least 
objection on behalf of anybody. The plaintiff did 
not even allege in his application that the property 
was in danger of being wasted by the defendant 
and the only ground on which ho wanted the ap¬ 
pointment of a receiver was that as the kothris 
would remain closed on account of the attach¬ 
ment, the articles and documents kept therein 
might be spoiled : ^ 

Held that the plaintiff had not made out a good 
case for appointment of receiver and appointment 
of receiver would not be proper under the circum¬ 
stances of the case. Possession of the Criminal 
Court attaching the property was to be deemed to 
be the possession of the defendant '.AIR 1937 
Oudh 280: 16 0 0 838 and (1850.63) 4 H L 997, 
Bel. on. [P 62 C 2) 

(b) Appeal—Appellate Court — Powers of— 
Appellate Court should not interfere with dis¬ 
cretion of trial Court unless it has been exer¬ 
cised illegally or improperly. 

Id matters which lie within the discretion of 
the trial Oouct the Appellate Court should not 
interfere with the discretion of the trial Court 
unless it has been exercised illegally or improperly. 

[P 61 0 2} 

M. Wasim and All Hasan — 

for Appellant. 

Badba Krishna and 0. P. Lai — 

for Bespondent. 


Judgment*—This is a miscellaueous ap. 
peal against an order of the learned Civil 
Judge of Pyzabad refusing to appoint a 
receiver on the application of the appol. 
lant. The facts are these : In Ajudhia 
there is a religious institution of the 
Hindus known as the Asthan of Kanopali 
of which the defendant.respondent is the 
managing mahant. The plaintiff-appellant 
in this case claims to have been appointed 
mahant of this Asthan on 27th May 1938, 
by a duly qualified committee which, it is 
said, had also power by custom to depose 
the defendant from the mahantship. On 
23rd July 1938 the appellant brought a 
^suit in the Court of the Civil Judge, 
Pyzabad, for a declaration that as a duly 
constituted mahant of Asthan Eanopali in 
Ajudhia, he is entitled to possession of two 
kothris within the precincts of the Asthan 
proper together with moveables, cash and 
records, which may be found in the said 
kothris and that the defendant has no right 
whatsoever in and is not entitled to posses¬ 
sion of the said property. On the same day 
he filed the present application for the 
appointment of a receiver of the property 
in dispute. It may be mentioned that as 
there was a dispute between the parties, 
the kothris in dispute were attached by the 
Criminal Court under Sec. 145, Criminal 
P. C., and that proceedings in that case 
were pending when the appellant brought 
his application for the appointment of a 
receiver. The learned Civil Judge came to 
the conclusion that the plaintiff had failed 
to make out a case for the appointment of 
a receiver and dismissed the application. 
The plaintiff brings this appeal against the 
order of the learned Civil Judge. 

We have heard the learned counsel for 
parties on this appeal at length and have 
come to the conclusion that the appeal can- 
not be allowed. In the first place, it is a 
well-established rule of law that in mat. 
ters which lie within the discretion of the 
trial Court the Appellate Court should not 
interfere with the trial Court’s discretion 
unless that discretion has been exercised 
illegally or improperly. In the second place 
we are ourselves of opinion that the pre. 
sent is not a fit case for the appointment of 
a receiver. The asthan in question is ad. 
mitted to have been founded by one Baba 
Sangat Bakhsh more than one hundred 
years ago. He was succeeded by his chela 
Baba Madhoram and the latter in his turn 
by his chela Baba Narain Earn Das. Narain 
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Earn Das is said to have made a will in 
respect of the entire px'operty in favour of 
the present respondent in the year 1912 
and to have nominated him as his succes¬ 
sor. Narain Kain Das died in 1923 and was 
succeeded hy the respondent who has been 
in possession since then. According to the 
plaintil’l'-appellant his appointment to the 
inahantship of the asthan was in accord- 
anco with a custom prevailing in the asthan. 
On the other band, the defendant’s case is 
that no such custom exists or could exist as 
no mahant was ever removed from mahant- 
ship since the foundation of the asthan. 

Courts are agreed that the power con¬ 
ferred by 0. 40, Rule 1, Civil P. C., should 
be exercised with great care and caution 
and only in cases in which the applicant for 
the appointment of a receiver has proved a 
prima facie title to the property. In 1937 
OWN 197^ where the defendant had been 
put in possession of the property in dispute 
by the Revenue Court, it was held that it 
would not be just and convenient to deprive 
him of that possession and to appoint a 
receiver in his place to manage the pro¬ 
perty. In the present case the defendant 
had been in peaceful possession of the 
asthan and the property in dispute for 
about 15 years without the least objection 
on behalf of anybody and we do not think 
that it would be in the interests of justice 
to deprive him of his possession. In 16 O G 
238,^ it was held that O.40,R. 1, CivilP. C.. 
limits the power of a Court to appoint a 
receiver to casbs where it appears to be 
both just and convenient that such appoint, 
ment should be made, and that the con¬ 
venience of the decree-holder is not a 
suHicient consideration to justify such an 
appointment, for what may be convenient 
to the decree-holdcr may not be just to the 
judgment-debtor. The learned Judges quote 
with approval the following passage from 
the judgment of Lord Cranworth in (1850- 
53) 4 H L 997^ at p. 1031 : 

In such cases the Court must of necessity exer¬ 
cise a discretion as to whether it will or w’ill not 
interfere by this kind of interim protection of the 
property. Where indeed the property is as it were 
in modi') in the enjoyment of no one, the Court 
can hardly do wrong in taking possession. It is the 


1. All Raza Khan v. Nawazish Ali Khan, (1937) 

24 A I R Oudh 230=106 IC983=19370 WN 
197. 

2. Muhammad Husain Khan v. Amar Chand 

Paul, (1913) 16 0 C 238=21 I 0 283. 

3. Owen v. Homan. (1850-53) 4 H L 997=10 ER 

752=17 Jur 861=94 E R 516. 


common interest of all parties that the Court- 
should prevent a scramble. Such is the case when 
a receiver of a property of a deceased person is 
appointed pending a litigation in the Ecclesiastical 
Court as to the right of probate or administration. 
No one is in the actual lawful enjoyment of pro¬ 
perty so circumstanced, and no wrong can he done 
to any one by taking it and preserving it for the 
benefit of the successful litigant. But, where the 
object of the plaintiff is to assert a right to pro¬ 
perty of which the defendant is in the enjoyment, 
the case is necessarily involvedinfurbherquestions. 
The Court by taking possession at the instance of 
the plaintiff may be doing a wrong to the defen¬ 
dant, in some cases an irreparable wrong. 

Applying the principle contained in this^ 
passage, we cannot hold that the appellant 
has succeeded in making out a good case for 
the appointment of a receiver. We may 
mention that the plaintiff does not even 
allege in his application that the property 
is in danger of being wasted by the defen¬ 
dant and the only ground on which he 
wants the appointment of a receiver is that 
as the kothris have been attached by the 
Criminal Court : 

It is very probable that on account of the kothris 
remaiuiDg closed for a long time, the articles and 
the documents in them might be spoilt. 

This is another reason why the appoint¬ 
ment of a receiver would not be proper in 
this case. The learned counsel for the appel¬ 
lant has contended that the property in 
dispute should be considered to be in medio,. 
but we do not agree with him. The posses¬ 
sion of the Criminal Court which has 
attached property under the provisions of 
the Code of Criminal Procedure must in 
this case be deemed to be the possession of 
the defendant-respondent, who was admit¬ 
tedly in possession before the plaintiff 
appeared on the scene and began to disturb 
his possession. As to the bona fides of the- 
plaintiff’s suit, we do not wish to say any¬ 
thing as it would not be proper on our part 
to pre-judge his case, and it is sufficient to- 
say that after a consideration of all the 
facts and circumstances of the case, we are 
clearly of opinion that the learned Judge of 
the Court below was right in rejecting the 
prayer for the appointment of a receiver. 
The appeal is therefore dismissed with costs. 

r.m./r.k. Appeal dismissed.. 
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A. I. R. 1839 Oudh 63 

Ziauij Hasan J. 

Amhica Dutt Ham — Defe)idani — 

Appellant. 

V, 

Nawah Shayns Ara Begam — Plainiijt 

Respondent. 

Second Rent Appeal No. 66 of 1936, 
Decided on 4th January 1939, against 
decree of Dist. Judge, Lucknow, D/. 27th 
July 1936. 

U. P, Land Revenue Act (3 of 1901), Secs. 
143 and 184 — Assignee of land revenue can 
claim interest on arrears of land revenue due 
to him. 

Section 143, Land Revenue Act, deals with an 
atreat of land revenue due to Government and not 
to one due to an assignee of land revenue. There is 
no provision in the Oudh Rent Act disentitling an 
assignee of land revenue to claim interest on the 
arrears of land revenue due to him. On the other 
hand the analogy of Sec. 184, Land Revenue Act, 
and S. 225, Agra Tenancy Act, clearly shows that 
the intention of the Legislature was that an 
assignee of laud revenue should get interest on 
the arrears due to him .AIR 1934 Oudh 259, 
Bel. on-, A1 B 1938 P C 67, E.vpl. [P 64 C 1] 

Hakimuddin — for Appellayit. 

H. H. Zaidi — for Despondent. 

Judgment.—This second appeal against 
a decision of the learned District Judge of 
Lucknow arises out of a suit brought under 
S. 108 (18), Oudh Rent Act, by an assignee 
of land revenue against the defendant 
zamindar for recovery of arrears of land 
revenue from Rabi 1339P to Kharif 1342P. 

. The defence was that the defendant had 
paid up the revenue for 1340 and 1341F 
and that the plaintiff was not entitled to 
costs and interest on a sum of Rs. 134-13-6 
for which a cheque was sent to him by the 
defendant but was returned uncashed by 
the plaintiff. The trial Court decided both 
the points against the defendant and decreed 
the suit. The defendant appealed and the 
learned District Judge agreed with the trial 
Court's finding with regard to the sum of 
Rs. 179-10-0 said to have been paid in res- 
pect of 1340 and 1341F but allowed the 
appeal to the extent of deduction of costs 
and interest in respect of the sum of Rs. 
134-13-6. The defendant brings this second 
appeal and the two questions argued before 
me are : (l) whether the sum of Rupees 
179-10-0 paid by the defendant by cheque 
in March 1935 should be credited towards 
the land revenue for 1340 and 1341F, and 
( 2 ) whether or not the plaintiff should get 
interest on arrears of land revenue. With 


regard to the cheque for Rs. 179.10.0 the 
allegation in the defendant’s written sttjfco- 
inonfc was that it was sent in respect of land 
revenue for ‘'13401\ etc.” In the course of 
pleadings in Court dated 30th September 
1935, it was stated that this amount was 
sent for the dues for Rabi 1339F and parts 
of 1340 and 1341F. In evidence Dirgaj 
Siugh, nmkhtar-i-am of the defendant, 
stated that it was sent for the land revenue 
of 1340 and 1341F. On behalf of the plain, 
tiff it was denied that any direction was 
sent along with this cheque and it was said 
that the amount of the cheque was credited 
towards a decree of this Court held by the 
plaintiff against the defendant. The trial 
Court was of opinion that the defendant 
had no right to ask the plaintiff to appro, 
priate the amount towards land revenue for 
1340 and 1341F when the revenue for 
1339F was already in arrears. The lower 
Appellate Court thought that the oral evi- 
dence of Dirgaj Singh was inadmissible as 
secondary evidence of the contents of the 
letter containing the direction about appro, 
priation of the amount said to have been 
sent along with the cheque as the letter was 
not summoned from the plaintiff. The judg. 
ments of both the lower Courts show that 
both of them were doubtful about the truth 
of the story that the defendant while send- 
ing the cheque for Rupees 179-10-0 directed 
the plaintiff to appropriate the amount 
towards the land revenue for any specified 
years; and in view of the contradiction on 
the point in the defendant’s case as noted 
above and of the evidence on record I am 
not also prepared to believe that any direc- 
tion was sent to the plaintiff along with 
the cheque. Moreover as land revenue for 
1340F and 1341F amounted to Rupees 
177-12.3 and Rs. 265-1-9 respectively tlie 
sum of Rs. 179-10-0 could not have cover¬ 
ed the land revenue due for these two years. 

I am therefore of opinion that the Courts 
below were right in rejecting the defen¬ 
dant’s plea about the cheque for Rupees 
179.10.0. 

The next point is whether or not the 
plaintiff is entitled to recover interest on 
arrears of land revenue due to him. The 
point was raised between the parties in a 
previous suit in the case reported in 11 
OWN 754^ and a learned Judge of this 
Court held that the plaintiff was entitled 

1 . Shams Ara Begam v. Ambica Dutt Ram 
(1934) 21 A I R Oudh 259=149 I C 901 = It 
OWN 754. 
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to interest on arrears o£ land revenue due 
to him. Eeliance is placed on S. 143, Land 
Revenue Act, ■which says that no interest 
shall be demanded on any arrear of reve¬ 
nue, but I am in perfect agreement with 
Nanavutty J. in holding that S. 143, Land 
Revenue Act, deals with an arrear of land 
revenue due to Government and not to one 
jdue to an assignee of land revenue. As was 
pointed out by Nauavutty J. in the case 
[referred to above, there is no provision in 
the Oudh Rent Act, disentitling an assignee 
[of land revenue to claim interest on the 
arrears of land revenue due to him. On the 
[other hand the analogy of Sec. 184, Land 
'Revenue Act, and Sec. 225. Agra Tenancy 
lAct, clearly shows that the intention of the 
■Legislature was that an assignee of land 
revenue should get interest on the arrears 
due to him. Sub-s. (2) of Sec. 225, Agra 
[Tenancy Act, provides : 

Revenue or profits not paid on the day on which 
they fall due become on the following day arrears, 
and the lambardar or co-sharer or muafidar or 
assignee of revenue or taluqdar or superior proprie¬ 
tor, as the case may be, entitled to realize such 
dues shall be entitled to claim interest on such 
arrears at one per cent, per mensem. 

It is inconceivable that the same Legis- 
lature which clearly provided for payment 
of interest to an assignee of land revenue 
on arrears of revenue in the province of 
Agra should have intended to deprive him 
of that interest in the Province of Oudh. 
The learned counsel for the appellant relies 
on the case in 1938 OWN 261^ but in 
that case their Lordships of the Judicial 
Committee clearly held that interest for 
the period prior to the date of the suit 
may be awarded under the provisions of 
any substantive law entitling the plaintiff 
to recover interest and I have already re¬ 
ferred to the provisions of law which 
appear to entitle an assignee of land reve- 
nue to recover interest on arrears duo to 
him, I am therefore of opinion that there 
is no force in the contention that the plain¬ 
tiff is not entitled to interest on the arrears 
due to him. The appeal fails and is dis¬ 
missed with costs. 

u.s./R.K, Appeal dismissed. 


2. B. N. Rly. Co. Ltd. v. Ruttanji Ramji, (1938) 
25 A I R P C 07=173 I C 15 = 32 S L R 374 
= I L R (1938) 2 Cal 72 = 05 I A 66 = 1938 
OWN 201 (P C). 
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ZiAUL Hasan and Yorke JJ. 

Har Govind Prasad — Claimant 

— Appellant. 

V. 

Mt. Mahraj Kunwar and others — 

Creditors — Respondents. 

First Appeal No. 8 of 1938, Decided on 
26th September 1938, against order of 
Addl. Special Judge, First Grade, Bara- 
banki, D/- 15th December 1937. 

U, P. Encumbered Estates Act (25 of 1934), 
Sec. 11—Claim under Sec. 11 analogous to suit 
under O. 21, R. 63. Civil P. C, — Order passed 
on such claim held declaratory decree-^Appeal 
from decree — Court-fee must be paid as on 
appeal from declaratory decree. 

A claim under S. 11 was made and was analo¬ 
gous to a suit under 0. 21, E. 63, Civil P. C. An 
order was passed on the claim : 

Held that the order was a declaratory decree 
and in an appeal from the order the appellant was 
liable to pay court-fee as on an appeal ^ 

declaratory decree. 1^ f** ^ 

Eadha Krishna — for Appellant, 

Judgment.— We have heard the learned 
counsel for the appellant on the office re. 
port. The claim of the appellant was under 
S. 11, Encumbered Estates Act, but it was 
dismissed by the lower Court. Sub-s. 4 of 
Sec. 11 lays down that any order passed by 
the Special Judge under this Section shall 
be deemed to be a decree of a Civil Court 
of competent jurisdiction, so that the order 
passed by the lower Court in this case was 
undoubtedly a decree of a Civil Court, but 
we are of opinion that the decree was a 
declaratory decree. The claim of the appel¬ 
lant was analogous to a suit under R. 63 of 
O. 21, Civil P. C. We hold, therefore, that 
the appellant is liable to pay court-fee as 
on an appeal from a declaratory decree and 
as the appellant has already paid Rs. 10, 
there is no deficiency in the court-fee. 

D.S./r.K. Order accordingly. 





Ohandra Dhar V, Deputy Oommr., Lucknow (Hamilton J,) Oudh 65 


A. 1. B. 1939 Oudh 65 

Hamilton J. 

•Chandra Dhar Towari and others — 

Plaintiffs. 

V. 

Deputy Commissioner^ Lucknow — 

Defendant. 

Civil Miso. Appln. No. 955 of 1938, Deci¬ 
ded on 29fch November 1938. 

(a) Evidence Act (1872), S. 124 — Object of 
—Meaning of word *discIose' explained—Sec¬ 
tion does not apply when once disclosure has 
been made to member of public. 

Section 124 is designed to pcovent the knowledge 
of official papers, that is to say papers in official 
•custody beyond that circle which would obtain 
knowledge of them in oonfidenca whether the oon- 
ddence was express or implied. It would normally 
■inolude all officers inoluding clerks of superior 
officers and might also apply to non.officials to 
whom such papers were disclosed on the under¬ 
standing, express or implied, that the knowledge 
•should go no further. The word ‘disclose’ means 
the first disclosure of communication made in offi¬ 
cial confidence and does not apply to disclosure in 
a Oouct of law of what has already been disclosed 
outside it. The Section has therefore no applica¬ 
tion when once there has been disclosure to a 
member of the public to whom the contents of 
such papers have not been made known in confi¬ 
dence. [P 66 0 1, 2] 

(b) Evidence Act (1872). Sec. 124 — Official 
•confidence—Demi-official letters. 

Demi-official letters addressed by one officer by 
name to another officer by name are written in 
official confidence. [P 66 C 2] 

(c) Evidence Act (1872), S. 124—Public offi¬ 
cer is to decide whether public interest would 
■ suffer by disclosure—But Court has to decide 
it communication is made in official confidence. 

It is in the power of the public officer concerned 
-and not in the power of the Court to decide whe- 
■ther disclosure of the contents of a document 
would be detrimental to the public interests : 
AIR 1915 Mad 1233; AIR 1918 Oudh 225; 
AIR 1925 Oudh 54,0 and AIR 1922 All 37, 
Ref, [P 66 0 2] 

But it is for the Court to decide whether the 
•communications are made in official confidence. 

[P 66 0 1] 

(d) Evidence Act (1872). S. 124—Public offi- 
•cer—Meaning of—Officer of Court of Wards is 
public ofificer. 

A public officer is an officer with public as 
opposed to private duties who receives communi¬ 
cations made to him in official confidence of such 
a nature that disclosure in certain cases would 
injure the public interests. The Court of Wards for 
the purposes of See. 124 is a Qovernmenb office and 
the officer of the Court of Wards is therefore a 
public officer within the meaning of S. 124 : Case 
law discussed. (P 68 0 1] 

(e) Evidence Act (1872). S. 124 — Privilege 
:ehould be claimed after considering particular 
document. 

It is not proper for an authority claiming privi- 
to claim privilege without considering par- 
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tloular papers and then ooming to a docisioa 
whether privilege should or should not bo 
claimed. [P 06 0 1] 

Order.—In an application undated but 
presented on 16th November 1938 the 
plaintiffs in Original Suit No. 4 of 1937 
have asked that certain documents be exhi. 
bited. The documents are ten in number— 
the first three being from a file there des¬ 
cribed as * Release File,” and two are from 
what is called the “Succession File” both 
being files which have been submitted to 
this Court under a sealed cover by the 
Court of Wards. The remaining five are in 
a file described as ‘Assumption and Allow¬ 
ance of Rani’s file from D. O.’s office' and 
they are in a file which has also come under 
a sealed cover from the Deputy Commis¬ 
sioner of Lucknow. Objection has been 
raised both on behalf of the Court of 
Wards and on behalf of the Deputy Com¬ 
missioner claiming privilege under S. 124, 
Evidence Act, on the ground that the pub¬ 
lic interest would suffer by disclosure of 
these documents. 1 must point out at once 
that the first three and the last five docu¬ 
ments are in files which the plaintiffs have 
been allowed to inspect by the Court of 
Wards and the Deputy Commissioner res¬ 
pectively and the plaintiffs are therefore 
aware of what is contained in the papers 
which they seek to make exhibits. This 
does not apply to the fourth and fifth docu¬ 
ments which in this application appear 
under Nos. 45 and 46. 

It has been urged on behalf of the Court 
of Wards and the Deputy Commissioner 
that the sole judge as to whether disclosure 
will harm the public interests is the public 
officer concerned and in this respect 39 
Mad 304,^ 5 O L J 294,^ 2 O W N 422* 
and 44 All 360* have been quoted. S. 124, 
Evidence Act, itself states that when the 
public officer considers that the public 
interest would suffer by the disclosure, ho 
cannot he compelled to disclose communi- 
cations made to him in official confidence 
and I therefore agree with the contention 
of the counsel that it is not for me to decide 
whether public interests would or would 

1. Nagaraja Pillai v. Secretary of State, (1916) 

2 A I R Mad 1113=26 I 0 723=39 Mad 304. 

2. Tribhawan Nath Singh v. Deputy Commr., 

Fyzabad, (1916) 6 A I R Oudh 225 = 47 I 0 
225-=5 O L J 294. 

3. Emperor v. Nanda Singh, (1926) 12 A I R 
Oudh 640=89 I 0 387 = 26 Or L J 1347 = 2 
OWN 422. 

4. Collector of Jaunpur v. Jamna Prasad, (1922) 

9 A I R All 37=44 All 360 = 20 A L J 140. 
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not suffer. Learned counsel bas admitted 
that it is for the Court to decide ■whether 
the communications were made in official 
confidence and it appears to me that it is 
beyond doubt that it is for the Court to 
decide what is the meaning of the words 
‘disclose’ and ‘disclosure.’ Learned counsel 
on behalf of the plaintiffs has urged that 
there cannot be disclosure within the mean¬ 
ing of S. 124, Evidence Act, now as there 
already has been disclosure when the plain¬ 
tiffs are allowed to examine two out of the 
three files. He further urges that Sec. 124, 
specially the words “made to him in official 
confidence” applies only to communications 
by an official to another official in confi¬ 
dence, not communications made by a non¬ 
official to an official in which case some 
such words as “received in confidence” 
would appear in the Section instead of the 
words ‘made in official confidence.’ Learn¬ 
ed counsel also urges that the Court of 
Wards, as at present constituted, is not a 
“public officer” within the meaning of 
Section 124. 

Possibly the fact that two of these files 
have been disclosed may also be a guide to 
the Court as to whether the communica¬ 
tions there contained were made in official 
confidence as presumably if they were so 
made permission to inspect the files would 
not have been given. In my opinion, S. 124, 
is designed to prevent the knowledge of offi¬ 
cial papers, that is to say papers in official 
custody beyond that circle which would 
obtain knowledge of them in confidence 
whether the confidence was express or 
implied. It would normally include all offi¬ 
cers including clerks of superior officers and 
might also apply to non.officials to whom 
such papers were disclosed on the under¬ 
standing, express or implied, that the know¬ 
ledge should go no further. 

It has been urged by counsel supporting 
this application for privilege that S. 124, 
Evidence Act, applies to disclosure in 
Courts and therefore privilege can be 
claimed even if there has been disclosure 
outside the Court. I am not able to attach 
this restricted meaning to the Section, for 
I hold that the object is to prevent the dis¬ 
closure of things not known outside that 
circle which is in confidence and this Sec¬ 
tion has no application when once there 
has been disclosure to what I might call a 
member of the public to whom the contents 
of such papers have not been made known in 
confidence. To hold otherwise would be to 


place Courts in an unfavourable position^ 
while actually the Courts are favoured in 
the sense that they have the power to> 
order the productions of documents which 
an ordinary individual has not. Even if the 
propagation of this knowledge is contrary 
to the public interests, the person who has 
been allowed to obtain knowledge of the 
contents of such documents can make- 
known to any person what he himself has 
come to know, and the mischief therefore 
is done. I do not see that the public inte¬ 
rests in the contemplation of the framers- 
of the Evidence Act would suffer by pro¬ 
mulgation in a Court of law and not by- 
promulgation outside it. As regards these 
documents therefore, I am of opinion that 
the word "disclose” means the first disclo¬ 
sure of communications made in official 
confidence and does not apply to disclosure 
in a Court of law of what has already been 
disclosed outside it. Therefore I hold that 
S. 124, Evidence Act, does not apply to any 
of these documents other than Nos. 45 and 
46 in the application and privilege cannot 
be claimed. 

There rem ain then two documents: No. 45^ 
in the application is a letter of the Commis¬ 
sioner of Lucknow to the Secretary of the 
Board of Revenue dated 14tb November 
1918; and paper 46 is described as a letter 
of Mr. MacLeod, dated 25th February 1919. 

I have examined the files which have been 
submitted, and I find that there is no letter 
by Mr. MacLeod but only what purports- 
to be a copy of it. This application is for 
exhibiting the original and I cannot take it 
to refer to the copy and further it has not 
been shown that this copy can legally be 
admitted in evidence in the place of the 
original. I have also examined that letter 
of the Commissioner of Lucknow. This is 
a “demi-official” letter addressed by one 
officer by name to another officer by-name 
and in view of the reasons for which demi 
official ” letters are usually written, I have 
no hesitation in holding that this letter was 
written in official confidence. It is in a filet 
inspection of which has not been given and 
therefore it has not yet been disclosed. I 
have already stated that it is in the power 
of the public officer concerned and not in- 
the power of the Court to decide whether 
disclosure of the contents of such a docu¬ 
ment would be detrimental to the public- 
interest once a Court has found the commu¬ 
nication to have been made in official confi¬ 
dence and not to have been disclosed before,- 
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There rem>vitia then to be decided whe. 
ther the Court of Wards as at present con¬ 
stituted is a public officer" or whether the 
President of the Court of Wards is such 
officer for the purposes of S. 124, Evidence 
Act. Various decisions have been cited before 
me by the learned counsel for the Court of 
Wards and the Deputy Commissioner. 3 
O C 205® is a case where it was decided 
that public documents including khasras 
prepared by a patwari, who was not 
appointed by Government but by thetaluk- 
dar, who did not receive his remuneration 
from Government but from the talukdar, 
whom the Deputy Commissioner could not 
suspend, dismiss, or punish for neglect of 
duty bub on whom it was incumbent to 
perform certain duties prescribed for him 
under the provisions of the Oudh Land 
Revenue Act, amongst such duties being the 
preparation of khasras, were public docu¬ 
ments. It was also held that such a pat¬ 
wari was a public officer as he was a person 
upon whom a special duty had been con. 
ferred by authority and for a public pur¬ 
pose. In 7 Gal 499,® the Official Trustee was 
held to be a public officer and in 50 Bom 
716’' a school master in a Native State was 
held to be public officer. In A I E 1928 
Sind 76® it was held that the Court of 
Wards was a public officer. In 21 All 127® 
the manager of the Court of Wards was 
held to be a public servant on the ground 
that the Board of Revenue was a depart¬ 
ment of the Government. At that time the 
Court of Wards was differently constituted 
from the present time and in fact the 
Board of Revenue was the Court of Wards 
and at the same time the Board of Revenue 
was of course a department of the Govern¬ 
ment. On the other hand in 55 I C 515^® a 
learned Judge of the Calcutta High Court 
held that the manager of the Court of 
Wards is not a public servant within the 
meaning of S. 2, Cl. 17, Civil P. C. In AI R 
1930 Mad 844'* the Municipality was held 

6 . Daljit V. Partab Narain, (1900) 3 0 0 205. 

6 . Bhahebzadee Shahanshah Begum v. Fercusson, 

(1881) 7 Cal 499. 

7. Bhanudas Narayanboa v. Krishnabai, (1927) 

14 A I R Bom 11=99 I 0 807=60 Bom716= 

28 Bom L R 1226. 

8 . Vishnomal y. Court of Wards, (1928) 15 A I R 

Sind 76=105 I 0 729=22 S D R 63. 

9. Queen-Empress y. Mathura Prasad, (1898) 21 

All 127=1898 AWN 205. 

10. Nanda Lai Bose y. Ashutosh Ghose, (1920) 7 

A I R Cal 167=651 0 616. 

11. Vasudeya Bao y. Municipal Council, Ananta* 

pur, (1930) 17 A I B Mad 844=69 M L J 690. 


nob to be a public officer for purposes of the 
Code of Civil Procedure. In 6 O W N 937'^ 
the question whether a Station Master in 
a State Railway was a public officer within 
the meaning of S. 124, Evidence Act, was 
left undecided. The learned Judge said 
that ho was certainly a public servant for 
the purposes of Ch. 9, I. P. C., under the 
provisions of Sec. 137, Act 9 of 1890, Rail¬ 
ways Act, but it would not follow from 
that that he was a public officer within the 
meaning of S. 124, Act 1 of 1872. There is 
therefore a divergence of opinion as to 
whether the Court of Wards and officers of 
the Courts of Wards and similar bodies are 
or are not public officers with regard to the 
definition of public officer’ elsewhere than 
under S. 124, Evidence Act. 

The Court of Wards now is composed of 
ten members of whom only one is nomi¬ 
nated by the Local Government, the Presi. 
dent who is amongthese ten being appointed 
by the Governor (not by the Government), 
the Secretary too is appointed by the 
Governor and not by the Government. On 
the other hand, the supervision and control 
of the Court of Wards by the Government 
is great and under S. 8 read with Sec. 12, 
Court of Wards Act, the Government can 
compel the Court of Wards to assume 
superintendence of the property of certain 
females and certain persons declared by 
the local Government to be incapable to 
manage or unfitted to manage their own 
property. It seems to me that the most 
reasonable construction of the term ‘public 
officer’ in Sec. 124 is to be partly derived 
from the Section itself. He is an officer 
with public as opposed to private duties 
who receives communications made to him 
in official confidence of such a nature that 
disclosure in certain cases would injure the 
public interests. I can conceive the possi¬ 
bility of communications of a confidential 
nature being made to the Court of Wards 
specially in view of the fact that Collectors 
and Commissioners often have to do Court 
of Wards work. In the majority of cases 
the communications would only injure pri¬ 
vate interests if at all, but there may be 
cases in which they would injure public 
interests also. The connexion between the 
Court of Wards and certain Government 
servants and the Court of Wards and the 
Government must necessarily be so close 

12, Emperor v. Bhagwati Prasad, (1929) 16 A I R 
Oudh 643=1929 Or 0 677=1231 0 222=31 
Or L J 479=5 Luck 297=6 OWN 937. 
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that there is considerable possibility that 
iconfidential communications would contain 
matters of public interest the disclosure of 
which would injure those public interests. 
The nature of a public officer has been 
exhaustively discussed in A I R 1928 Sind 
76® and the reasons there given together 
with that which I have just given have led 
me to the conclusion that the Court of 
Wards for the purposes of S. 124 should be 
Considered a Government office. I therefore 
allow the claim of privilege as to appeal 
No. 45 in the application. 

I would however add certain observa¬ 
tions necessary on the facts here. The 
plaintiffs summoned three files and not 
particular papers in those files and the 
claim of privilege was made as regards the 
three complete files without any attempt 
to discriminate which papers there might, 
if disclosed, injure the public interests and 
it appears to me obvious that certain 
papers there, if disclosed, cannot injure the 
public interests. For instance, one paper is 
nothing more than a copy of the notifica¬ 
tion that the Court of Wards has released the 
Sissendi Estate and that notification must 
have appeared in the Gazette. Another is a 
slip of paper which runs as foUov^: D. U i 
think all points have got settled. Deposit file 
now.’ It is not proper for an authority claim- 
ing privilege to’claim privilege without con- 
sidering particular papers and then coming 
to a decision whether privilege should or 
should not be claimed. A further question 
which may arise here is whether in view 
of my refusal to grant privilege to eight 
papers the public interests are likely to 
suffer by the disclosure of this ninth docu- 
ment. I would therefore request the autho¬ 
rity that has claimed privilege to examine 
it and then to decide whether it will con¬ 
tinue to claim privilege or not. I do not say 
this in any way intending to put pressure 
on the authority to withdraw the claim of 
privilege, but because what I have stated 
above shows that privilege was claimed 
about all papers indiscrimicately and 
secondly because a new situation has arisen 
owing to my refusal to grant privilege to 
other papers. I need hardly say that my 
decision is purely on the question of privi¬ 
lege under Sec. 124, Evidence Act, and has 
nothing to do with whether the documents 
are or are not admissible independently of 
S. 124, Evidence Act. 

N.S./e.k. Order accordingly. 
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Ram Bharosey — 

Plaintiff — Appellant. 

V. 

Mt. Sheo Dei and others — 

Defendants — Respondents. 

Second Appeal No. 216 of 1936, Decided 
on 8th December 1938, against order of 
Dist. Judge, Unao, D/. 19th March 1936. 

Restitution of conjugal rights Suit by 
Hindu husband—Court should consider entire 
conduct of parlies — Husband guilty of con- 
tinued neglect and desertion-Suit should be 
dismissed - Conduct on part of husband in 
making charges of theft and immorality against 
bis wife constitutes matrimonial ottence ot 
objectionable kind-Il can be raised as defence 
to suit, especially when there have been physi¬ 
cal acts of violence—It also throws grave doubts 
on bona fides of plaintiff. 

In a suit for restitution of conjugal rights by a 
Hindu husband, the Courts should consider the 
entire conduct of the parties so as to be able to 
judge whether the plaintiff deserves at the hands 
of the Court the relief which he seeks and whether 
such a relief is not unreasonable in the particular 
case against the defendant. The Court should, m 
each case, consider the entire conduct of the 
parties and if it comes to the conclusion that the 
husband has been guilty of continued neglect of 
the wife and has deserted her and the suit has not 
been instituted bona fide, the suit should be 
dismissed. [P 71 C 2 ; P 72 C X] 

The history of the marital relations of th® 
parties indicated the growth of unsatisfactory rela¬ 
tions between them from 1929 onwards. The hus¬ 
band had been guilty of physical violence on at 
least three occasions and the marital relations 
were broken off more than two vears prior to the 
date of the suit The wife alleged that she had 
been turned out of the house. The husband had 
more than once made charges of theft and imnao- 
rality against the wife The plaintiff did uot in¬ 
stitute any suit for restitution of conjugal rights 
until his wife had actually obtained against him 
an order for maintenance under S. 488, Criminal 
P. C.. and even when that order was sought by her 
he repeated his accusation of immorality 

Held that the plaintiff was not entitled to 
a decree. The conduct of the plaintiff in making 
charges of theft and immorality against his wife 
constituted a matrimonial offence of a very objec¬ 
tionable kind, such as could be raised as a defence 
to th© suit, particularly when there were also acts 
of physical violence. It also threw grave doubts on 
the bona fides of the plaintiff in instituting the 
suit. It was likely that if a decree was given 
against the wife and she went back to her husband, 
there would be serious danger to her health and 
safety by reason of her so doing '.AIR 2927 
Bnm 264 ; AI R 1935 Lah 386; AIR 1935 Mad 
616 : A I R 1924 All 391 and AIR 1937 Bang 
506, Rel. on ; 13 All 126, Commented Mpon.; 
Case laio discussed. [P 72 0 2 ; P 73 0 IJ 

K. P. Misra — for Appellant, 

L. S. Misra — for Respondents, 
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Judgment. —This is a second appeal by 
one Ram Bharoae Brahman, plaintiff, ^^hose 
suit for restitution of conjugal rights 
against his wife, Mt. Sheo Dei, was dis¬ 
missed by the Munsif of Safipur at XJnao, 
whose decision was maintained in appeal 
by the learned District Judge of Unao. 

The parties to this suit were married as 
far back as 1915 when the plaintiff was a 
member of a Hindu joint family. Separa¬ 
tion took place in that family in 1920 after 
which the plaintiff-appellant and the res¬ 
pondent lived separately from the rest of 
the family. It appears that troubles began 
between husband and wife from about the 
year 1929. In that year the appellant filed 
a report at the police station alleging that 
his father Sheo Narain had kidnapped his 
wife and that his wife, Mt. Sheo Dei, had 
committed theft of his property. This 
report was followed up in 1930 by a com¬ 
plaint against the wife under Ss. 323, 392 
and 384, I. P. 0. In 1932 a second report 
of theft was made against Mt. Sheo Dei by 
the plaintiff-appellant and in 1933 it is 
said that a third report was made against 
Mt. Sheo Dei and other persons. It is 
alleged that on several occasions previously 
the plaintiff-appellant had beaten his wife 
and that on this occasion in 1933 he beat 
her and turned her out of his house. Early 
in 1935, Mt. Sheo Dei filed an application 
under 8. 488, Criminal P 0., and obtained 
on 18th April 1936 an order for payment 
of Rs. 6 monthly as maintenance. The 
defence which was put forward by the pre¬ 
sent appellant in the Magistrate’s Court 
was that Mt. Sheo Dei was immoral but 
this was also accompanied by an offer to 
take her back. That offer was regarded by 
the Criminal Court as not having been 
made bona fide but merely as a reply to the 
claim for maintenance. Finally, in July 
1935 the plaintiff-appellant instituted the 
present suit on the allegation that Mt. Sheo 
Dei had gone to her own home in 1933 
and had since then refused to return. 
Hence he claimed restitution of conjugal 
rights. 

The defence put forward by Mt. Sheo 
Dei was that she bad been treated cruelly 
and bad been falsely accused of theft and 
Immorality. The learned Munsif framed a 
single issue: 

Is the plaintiff not entitled to a decree foe 
restitution of conjugal rights for reasons alleged in 
para 8 of the defendants' written statement ? 

Id a careful judgment he came to the 
oonolusion first of all that the only reliable 
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witness of the defendants was counter¬ 
balanced by that of the equally reliable 
witness of the other. He then went on to 
consider the evidence of the defendant her¬ 
self and the plaintiff and he concluded by 
saying: 

Now if wo read the statements of defendant 1 
and the plaintiff together I think there is hardly 
left any room for doubt about the alleged cruel 
treatment of the plaintiff towards his wife, defen¬ 
dant 1. 

This is clearly a finding of fact that the 
plaintiff.appellant was guilty of cruel treat¬ 
ment towards his wife in this way that as 
mentioned by the respondent he had beaten 
the defendant on two or three occasions. 
The learned Munsif went on in the very 
next sentence of his judgment to say : 

Even if the story of the plaintiff beating defen¬ 
dant 1 as narrated by the latter be supposed for a 
moment to be untrue, I think it has been abund¬ 
antly proved that the plaintiff has been guilty of 
legal cruelty towards defendant 1. 

The wording of this sentence itself clearly 
indicates that the Munsif was himself con¬ 
vinced of the truth of the charges of 
physical ill-treatment and he was only 
proceeding on the argumentative hypothesis 
that this was to be regarded as unproved. 
He then proceeded to come to the conclu¬ 
sion that the plainbiff-appellant by accus¬ 
ing his wife of theft and adultery and 
immoral living was guilty of legal cruelty. 
Finally, he remarked that the suit had 
clearly been filed simply with a view to get 
rid of the maintenance decree and was 
therefore not a bona fide suit at all and he 
dismissed it accordingly. When the case 
came in appeal before the learned District 
Judge of Unao, he seems to have thought 
that the trial Court had not relied on the 
oral evidence for the defendant in regard 
to physical cruelty and he proceeded to 
examine the evidence and held that the 
defendant had proved physical cruelty on 
the part of the plaintiff. This is a finding 
of fact which cannot be assailed in second 
appeal as such. He also went on to hold 
that the plaintiff had been guilty of legal 
cruelty and that in these circumstances the 
plaintiff-appellant was disentitled from 
obtaining the relief of restitution of conju¬ 
gal rights. Learned counsel has argued in 
the first place that the case reported in 4 
OWN 247^ relied upon by the two lower 
Courts is not applicable to the present case 
because the parties to that suit were Maho- 
medans. I would not be prepared to accept 

1. Maqboolan v. Ramzan, (1927) 14 A I R Oudh 
164=1011 0 261=2 Luck 482=40 WN247. 
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that contention entirely. What was said 
in 4 O W N 247^ was doubtless in conne¬ 
xion with a case between Mahomedans but 
the manner in which the principles were 
applied is stated at the top of p. 250 where 

the learned Judges remarked: 

It seems to us that the principles of justice, 
equity and good conscience not inconsistent with 
any positive rule of Mabomedan law may well be 
applied in determining the ground on which a 
claim for restitution of conjugal rights may be 
refused by the Courts of justice. 

The learned Judges went on to refer to 
sub-s. (g) of S. 3 of the Oudh Laws Act, 

and to say : , 

As observed by their Lordships of the Judicial 

Committee in the case quoted above, 11MIA 651,2 
an Indian Court might well admit defences founded 
on the violation of marital rights. 

They went on to quote an observation of 
Lord Herschell L. 0. in (1895) A C 384,® 
where he said : 

It is certain that a spouse may, without having 
committed an offence which would justify a decree 
of separation, have so acted as to deserve the repro¬ 
bation of all right-minded members of the com* 
munity. Take the case of a husband who has 
heaped insults upon his wife but has just stopped 
short of that which the law regards as saevilia or 
cruelty I can he, when his own misconduct has led 
his wife to separate herself from him, come into 
Court, and avowing his misdeeds, insist that it is 
bound to grant him a decree of adherence ? . . . . 

Might not the Court refuse its aid to one who 
had so acted, and regard his conduct as a bar to 
his claim to relief ? . . . . 

It is not a notion strange to our law that the 
Court should refuse its aid to one who does not 
come into it with clean hands. 

It seems to me that the principles stated 
in this case are of general application and 
not limited to cases of restitution of conju¬ 
gal rights where the parties are Mahome- 
dans. Learned counsel went on to argue 
that although doubtless there was a finding 
of physical cruelty, which is a finding of 
fact, that finding required to be reconsi¬ 
dered in its legal aspects, that is to say 
that it, as stated above, is a finding of fact 
only in regard to the actual acts of cruelty. 
He contended that a Hindu husband has a 
right to inflict corporal punishment on a 
wife with a light instrument and that the 
finding in the present case was that during 
20 years of married life the wife had only 
been beaten on three occasions, on two of 
which she was beaten with fists and kicks 
only, and it was contended that the plain¬ 
tiff was justified in inflicting this corporal 
punishment because the wife was declining 

2. Moonshec Buzloor Huheem v. Shumsoonnissa 
Begam, (1866-67) 11 M I A 551=8 W R 3=2 
Suther 69=2 Sar 259 (P 0). 
d« Mackenzie v. Mackenzie, (1895) A C 384. 


to leave the appellant’s village Makbi and 
go to live with him at the various places 
where as a District Board School Master he 
was posted. It was contended that a Hindu 
husband is entitled to demand obedience 
and that three beatings for disobedience 
could not be regarded as amounting to 
habitual cruelty so that a restitution of 
conjugal rights would involve a danger to 
safety of the wife. In this connexion learn¬ 
ed counsel referred to Dwarka Nath Mit- 
ter’s book, “The Position of Women in 
Hindu Law”, pp. 309 following, where he 
has remarked that “such defences are open 
to her as are possible under the principles 
of natural justice, read in the light of the 
Hindu law of marriage” and he has actu¬ 
ally referred to the case in 11 M I A 551® 
to which I have just referred above. In 
subsequent pages the writer has referred to 
several cases which have been quoted 
before me, in which it has been held that 
there may be cases where conduct, though 
short of legal cruelty, on the part of the 
husband may bar a suit for restitution. 
Further on, he mentions several defences, 
which would not be considered adequate to 
such a suit as for instance, the marrying of 
a second wife, the mere making of an 
assault on wife, or unkindness or neglect 
short of cruelty. At page 317 he remarks 
“Unfounded imputations upon the wife’s 
chastity would also be no good defence to a 
suit for restitution,” this remark being 
based on the Bombay ruling reported in 1 
Bom 164^ in which the learned Judges 
remarked: 

But we do not think that we should be justified 
under Hindu law, any more than under English 
law, in holding that an unfounded imputation 
upon a wife’s chastity, however gross an outrage, 
is by itself sufficient to constitute legal cruelty : 
vide page 173. 

The important words here however are 
the two words “by itself.” Learned counsel 
has further based his arguments on “The 
Hindu Law of Marriage and Streedhana by 
Banerjee, (The Tagore Law Lectures for 
1878),” where the relations of husband and • 
wife are discussed in Lecture IV on the 
legal consequences of marriage. At p. 128 
the writer mentions the rule of Manu that 
a wife may be corrected when she commits 
faults with a rope or a small shoot of cane, 
but the writer goes on to say that the 
weight of Manu’s authority is almost 
balanced by a text of high authorityi 

4. Yamunabai v. Naiayan Moreshvar, (1875) 1 
Bom 164. 
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^hioh says : Strike not even with a 
t>losaom a wife guilty of a hundred faults/' 
•and he proceeds to point out that the Penal 
•Code makes no exception in favour of the 
'husband’s right to chastise the wife. In 
my opinion the fact that the appellant 
ehastised the wife only three times in 20 
years cannot be defended on the basis of 
Hindu law in regard to the rights of bus- 
hands to punish their wives. Learned 
eounsel for the appellant based his argu. 
ments on a number of rulings, beginning 
with the case reported in 1 Bom 164>* just 
mentioned. He also referred to the cases 
reported in 6 Gal 500,® 19 Cal 84® and 34 
Gal 971,^ It does not appear to me that any 
of these oases is really particularly helpful 
in the present case. In the last of these 
cases it was held that the husband would 
not be entitled to succeed even if his con. 
•duct did not amount to cruelty but consti. 
tuted a grave matrimonial offence. That 
was also a case where there was a consider. 
«,ble doubt whether the action was insti. 
•tuted bona fide in order to obtain the return 
•of the wife for cohabitation. Another case 
relied on was 13 All 126,® but again, I 
•doubt if this case is really helpful to his 
argument. At page 160, for example, Mah- 
mood J. remarked : 

The general principles of humanity upon which 
■our Courts act in such matters have however led 
to a long course of decisions which recognize the 
Tule that legal cruelty of the husband would be a 
sufficient cause for refusing restitution of conjugal 
•tights, or otherwise afiect the claim, 

and commenting upon 1 Bom 164,* he 

■remarked that : 

In that case the Bombay High Court laid down 
-that the Hindu law on the question, what consti- 
•tutes legal cruelty sufficient to bar a claim for 
•restitution of conjugal rights, would not differ 
jnaterially from the English law ; that to consti¬ 
tute legal cruelty there must be actual violence of 
fiuch a character as to endanger personal health 
•or safety, or there must be reasonable appreben- 
eion of it, and that mere pain to mental feelings, 
such for instance as would result from an un* 
'founded charge of infidelity, however wantonly 
■caused or keenly felt, would not coma within the 
definition of legal cruelty. 

With great respect, I doubt whether this 
is exactly what was laid down in the 

6 . Jogendranundini Dossee v. Hurry Doss Ghose, 
(1860) 5 Oal 600=6 C L R 65. 

•6. Matangini Dasi v. Jogendra Chunder, (1892) 
19 Oal 84. 

y. Dalai Koer v. Dwaika Nath, (1907) 34 Cal 
971. 

«. Binda v. Eaunsilia, (1891) 18 AU 126=1891 
A W N 18. 


Bombay case* and I think that the words 
*'by itself" have perhaps been lost sight of. 
At the close of his judgment Mahmood J. 
said : 

I do not think that past cruelty any more than 
past adultery of the husband would constitute a 
sufficient defence under the Hindu law to such a 
suit, and I bold that in cases between Hindus, 
whilst past cruelty would furnish good reason for 
apprehending cruelty in the future, a Court would 
not be justified in dismissing a suit for conjugal 
rights where the circumstances would warrant the 
conclusion that no cruelty in the legal sense is to 
be apprehended, and the welfare and the safety of 
the wife oan be secured even if the suit is decreed. 

On behalf of the respondents reliance 
has been placed on a number of recent 
rulings, which indicate the progress of 
opinion such as might be expected from 
the seed sown in many of the above older 
rulings relied upon by the counsel for the 
plaintiff-appellant. In 51 Bom 329® it was 
held by a Bench of the Bombay High 
Court that in a suit for restitution of con. 
jugal rights by a Hindu husband, the bus. 
band is not necessarily entitled to a decree 
in the absence of a plea of cruelty by the 
wife, and that where the wife has pleaded 
desertion and want of bona fides she should 
be allowed to lead evidence so that the 
Court may be in a position to judge whe¬ 
ther the relief sought for by the husband 
should be granted or not, and if so on what 
conditions if any. It was pointed out in 
more than one place that although the 
Hindu law lays down the duty of the wife 
of implicit obedience and return to her 
husband, it has laid down no such sane, 
tions or procedure as compulsion by the 
Courts to force her to return against her 
will and that the remedy and procedure 
had been adopted by the British Indian 
Courts from the English Ecclesiastical 
Courts by various analogies such as to 
consider them as a species of suit for speci. 
fic performance. Madgavkar J. in his judg- 
ment in this case pointed out that the 
Courts have not assented to the proposition 
that actual physical cruelty is necessary to 
enable the wife to resist such a suit and ha 
remarked : 

lo the absence of legislation it appears therefore on 
the whole that the Courts desire to consider the 
entire conduct of the parties so as to be able to 
Judge whether the plaintiff deserves at the hands 
of the Court the relief which he seeks, and whe¬ 
ther such a relief is not unreasonable in the parti¬ 
cular case against the defendant. 

9. Jivi Bai v. Narsingh Lalbhai, (1927) 14 A 1 R 
Bom 264=101 I 0 408=61 Bom 329=29 
Bom L R 832, 
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In 16 Lah 892^® it was held that under 
Hindu law a suit by the husband for resti¬ 
tution of conjugal rights can be defeated on 
the ground of the desertion of the wife for 
a long period and continued disregard of 
his marital obligations towards her; it is not 
necessary to prove actual physical cruelty. 
A Court should, in each case, consider 
the entire conduct of the parties and if it 
comes to the conclusion that the husband 
has been guilty of continued neglect of the 
wife and has deserted her and the suit has 
not been instituted bona fide, the suit 
should be dismissed. Reliance was placed 
in this case on a number of cases to which 
I have referred earlier. Similarly in a re¬ 
cent case of the Madras High Court repor¬ 
ted in A I R 1935 Mad 616^^ it was stated 
as follows : 

The Hindu law is silent as regards the right of 
the husband to obtain the help of the Court in 
securing the company of his wife; though the 
Hindu law prescribes the duty of obedience and 
also contains provisions regarding the right of the 
wife to claim maintenance, a suit for restitution of 
conjugal rights is really not contemplated by the 
Hindu law proper, and such suits have been 
allowed on the analogy of similar suits in England 
which were dealt with originally under the Eccle- 
siastical jurisdiction. There is no stringent rule 
that in every case, unless actual cruelty is estab¬ 
lished, a husband is entitled to a decree for resti¬ 
tution of conjugal rights. Whether he is so 
entitled or not must be decided after a considera¬ 
tion of all the circumstances of the case ; in other 
words, what is sought in such a suit is an equit¬ 
able relief, and equitable considerations cannot be 
ignored even when they are in favour of a Hindu 
wife. 

These decisions seem to me to indicate 
the line of development, which has taken 
place in the views of the High Courts on 
this subject. In the light of these rulings it 
is necessary to consider the history of the 
marital relations between the parties as 
found by the Courts below. They indicate 
the growth of unsatisfactory relations be¬ 
tween the husband and wife from 1929 
onwards. He has been guilty of physical 
violence on at least three occasions and it 
is clear that marital relations were broken 
off more than two years prior to the date of 
the suit. Mt Sheo Dei alleged that she was 
turned out of the house and in the light of 
the various reports made by the plaintiff 
against his wife this seems to be highly 
probable. In my opinion the conduct of 

r ■ ■ . . -- 

10. Ude Singh v. Mt. Haulat Kuar, (1935) 22 
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the plaintiff in making charges of theft and 
immorality against his wife certainly con¬ 
stitutes a matrimonial offence of a very 
objectionable kind such as can be raised as 
a defence to a suit for conjugal rights, parti¬ 
cularly when there are also acts of physical 
violence. It also throws grave doubt on the; 
bona fides of the plaintiff in instituting the 
present suit. The plaintiff stated in his 
evidence that he was anxious to live with 
his wife despite her immorality and despite 
the injury to the family honour caused 
thereby. In this connexion I may refer to 
two rulings quoted by learned counsel for 
the respondents. The first of these is 
reported in 46 All 210.^^ The head-note 
runs as follows: 

The plaintiff, who was a Brahman, had many 
years ago turned his wife out of doors because he 
suspected her chastity. The wife went to live with 
her uncle, who supported her. Later on, she 
applied for and obtained an order for maintenance 
under S. 488, Criminal P.O., against her husband. 
During these proceedings the husband still refused 
to take his wile back, stating at the time that he 
suspected her chastity. When however the wife 
began to execute her decree for maintenance, the 
husband proceeded to file a suit for restitution of 
conjugal rights. It was held that in the above 
circumstances the inference was legitimate that 
the defendant would have a reasonable apprehen¬ 
sion of bodily injury if she returned to her hus¬ 
band. and that the Court below was right in 
refusing the plaintiff a decree. 

Similarly in A I R 1937 Rang 606'^ ifc 
was held in a suit for restitution of conju¬ 
gal rights that the suit was really intended 
to avoid payment of separate maintenance- 
which the wife was receiving, and she had 
reasonable cause for refusing to go to her 
husband. That also was a case in which- 
there was an order of maintenance under 
S. 488, Criminal P. C. It seems to me that 
a similar state of affairs is to be found in 
the present case. The plaintiff did not 
institute any suit for restitution of conjugal 
rights until bis wife actually obtained 
against him an order for maintenance under 
S. 488, and even when that order was- 
sought by her he repeated his accusations- 
of immorality. A man who in defence to- 
such an application accuses his wife of 
immorality disentitling her to an order for 
maintenance, can hardly expect to he be¬ 
lieved when in the same breath he says- 
that he is willing to take her back, nor can 
he at a later date expect that a Court will 
regard his suit for restitution of conjugal 

12. Babu Ram v. Mt. Kokla, (1924) HAIR All 

391=79 I C 634=46 All 210=22 A L J 68. 
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rights as a bona fide suit, and in the oir. 
oumstances that the suit is not a bona fide 
one it is reasonable to hold that if a decree 
is given against the wife and the wife in 
obedience to that decree goes back to the 
husband there will be serious danger to her 
health and safety by reason of her so doing. 
In ray opinion in the state of the law as it 
now stands the two lower Courts rightly 
disDcissed the plaintiff’s suit for restitution 
of conjugal rights. This appeal accordingly 
fails and is dismissed with costs. 

B.M./R.K. Appeal dismissed. 


A. 1. B. 1939 Oudh 73 

Yorke J. 

Sita Ham and others — Appellants. 

V. 

Chheda and another, Plaintiffs and 
others. Defendants — Respondents. 

Second Appeal No. 310 of 1936, Decided 
on 16th December 1938, against order of 
Dist. Judge, Hardoi, D/- 26th May 1936. 

Oudh Rent Act (22 of 1886), S. 30-A — 
Finding under Sec. 30-A of Deputy Commis¬ 
sioner is not res judicata and suit in Civil Court 
to set aside same is maintainable. 

The finding of the Deputy Commissioner arrived 
at while making an order in what is practically an 
executive matter under 8. 30-A can not operate as res 
judicata, and a suit in a Civil Court, whose object 
is to set aside such an order which a Revenue Court 
alone had jurisdiction to make, is maintainable. 

CP 73 C 2 ; P 74 C 1] 

K. N. Tandon — for Appellants. 

P. N. Chaudhri — 

for Respondents Nos. 1 and 2. 

Judgment. —This is a second appeal by 
8ita Bam and others, defendants, in a suit 
for declaration. This suit has arisen out of 
proceedings under S. 30-A, Oudh Rent Act. 
That Section relates to the acquisition of 
land by a landlord for certain purposes and 
provides that: 

A Deputy Commissioner shall, unless there are 
rea^nable grounds to the contrary, on the appli¬ 
cation of a proprietor or under*proprietor who is 
the landlord of a holding, authorize the acquisition 
oi the holding or part thereof for certain purposes. 

The present plaintiffs, Chheda and Bhola, 
made two applications under this Section 
with reference to plots Nos. 223-0, 317.B 
and 612-A, all situated in patti Bhawani 
of kbata khewat No. 2 of village Bhitbayeen 
in which the applicants were cosbarers. 
The applicants themselves in their appli¬ 
cation had admitted that there were other 
odsharers in the patti, but alleged private 


partition according to which the plots in 
dispute were said to belong to their share. 
In order presumably to decide whether the 
applicants could be held to be the landlords 
of the holding in question, the learned 
Deputy Commissioner framed an issue : 

Whether tboro is a private partition between the 
applicants aud tho other cosharer aud whether 
tbo plot ill disputo belougs to the share of the 
applicants ? 

I am not concerned with the question 
whether any such issue was really neces¬ 
sary, which question depends on whether it 
has been held that to be entitled as the 
landlord of a holding the applicant must be 
in exclusive possession as landlord. At any 
rate this was the issue and on this issue 
the learned Deputy Commissioner arrived 
at the finding that private partition was 
not proved and therefore the plots in dis¬ 
pute could not be said to belong to the 
share of the applicants, and he accordingly 
dismissed the application. The applicants 
then instituted the present suit iu the Civil 
Court for a declaration that the said three 
plots situated in patti Bhawani, mahal 
Nanga, village Bhitbayeen, were in the 
exclusive possession (maqbuza kbas) of the 
plaintifls, and that the order in question of 
the Deputy Commissioner bad no adverse 
effect upon the rights of the plaintiffs. 

It will be convenient here to dispose of 
the first ground argued in the present 
appeal, namely that the Civil Court had no 
jurisdiction to decide the present suit. This 
question was raised in the trial Court 
which decided it in favour of the plaintiffs 
and against the defendants. It was again 
raised in the lower Appellate Court but was 
not apparently argued as no mention is 
made of the point in the judgment. It has 
been argued again with some force in this 
Court on the basis that this is a suit to set 
aside the order of the learned Deputy 
Com&issioner, and that a suit in the Civil 
Court, whose object is to set aside an order 
which a revenue Court alone had jurisdic¬ 
tion to make, is not maintainable. In my 
opinion there is no force whatever in this 
contention. For the purposes of making an 
order, in what is practically an executive 
matter under S. 30-A, Oudh Rent Act, the 
Deputy Commissioner arrived at certain 
findings but those findings cannot operate 
as ‘res judicata’, and learned counsel has 
not been able to point out to me anything 
which would otherwise bar the present suit 
to obtain a declaration that these plots 
were in the exclusive possession of the 
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plaintiffs under a private partition, and that 
their rights as zamindars in exclusive pos¬ 
session of those plots are nob adversely 
affected by the incidental finding of the 
learned Deputy Commissioner, 

The next question, ■which arises, goes to 
the merits of the case. The question for 
decision was whether the plots in suit 
appertained exclusively to the share of the 
plaintiffs, that share having been separated 
from the only other share in the patti by 
a private partition. The decision of this 
question involves an examination of the 
previous history of the property as a whole, 
but I am of opinion that the ultimate deci¬ 
sion of the matter is a decision on points 
of fact and nothing else, and that it is not 
therefore a decision which can be assailed 
in second appeal. It appears from the 
record that the property of patti Bhawani, 
which amounts to biswas share out of 
20 biswas in mahal Nanga, was originally 
owned by one Hulli, on whose death it was 
owned by his sons, Earn Din, Bhawani, 
Dhanna, Nanda and Parmoon, in equal 
shares. It is said that Parmoon died issue¬ 
less about 1880 or earlier, and his share 
was mutated in the name of his "widow. 
This lady however disappeared within two 
years and has not been heard of^ since, bub 
no steps were taken for mutation of the 
share recorded in her name. In fact ho^* 
ever it was owned by the four remaining 
sons of Hulli in equal shares. It was alleged 
that there was a private partition between 
these four sons, and these particular plots 
now in suit were allotted to the share of 
Nanda. On the death of Nanda his son 
Gobrey sold his one-fourth share to plain¬ 
tiffs 1 and 2 who are the successors-in- 
interest of Earn Din and Bhawani. These 
plaintiffs thus became the owners of three- 
fourth share in the whole patti Bhawani. 
It was inaccurately mentioned in the plaint 
that Dhanna sold his share to the father 
of defendant 5, Maharaj Singh, but it has 
been shown as a fact that what happened 
was that he mortgaged his one-fourth share 
in favour of Maharaj Singh, who got a 
foreclosure decree in October 1896, and 
ultimately foreclosed and came into pos¬ 
session of the share. It has been clearly 
established by reference to the documents 
that the share mortgaged and foreclosed 
amounted to one-fourth of the whole patti 
Bhawani- Defendant 6, Shiama Kumar 
Singh, was in possession of that share. In 
defence defendants 1 to 4 who are recorded 


as cosharers of one-twentieth in the patti, 
and defendants 6 to 8, who were the ten¬ 
ants in possession of the plots, pleaded that 
the plots in suit were owned by the plain¬ 
tiffs jointly with defendants 1 to 4 and the 
tenant defendants paid part of their rent to 
the plaintiffs and part to defendants 1 to 4. 
It was also alleged that the suit was nob 
cognizable by a Civil Court and a plea of 
res judicata was taken. That plea is how¬ 
ever no longer pressed. The learned Munsif 
relying on oral and documentary evidence 
held that there had been a private partition 
between Earn Din, Bhawani, Dhanna and 
Nanda and the plots in suit had been 
allotted to Nanda, from whom they had 
come to the plaintiffs, hence the plaintiffs 
besides being the zamindars or owners were 
exclusively in possession of the plots in suit. 

The learned District Judge discussed at 
some length the question whether there 
had been a partition as alleged and whether 
the plots in suit were allotted to Nanda. 
He has not discussed separately the ques¬ 
tion of the allotting of these plots to Nanda 
which presumably was not argued before 
him, bub after considering the arguments 
on this question of partition he held that 
the oral evidence about the alleged parti¬ 
tion, that is the actual act of partition was 
worthless and could nob form the basis of a 
finding that there was a partition between 
the four brothers and the said plots fell to 
the share of one of them. He however 
agreed with the finding of the Munsif 
which was based on the fact that Dhanna, 
the grandfather of defendants 1 to 4, owned 
not more than a one-fourth share in the 
patti and mortgaged the whole of that one- 
fourth share which was foreclosed in favour 
of defendant 5, Shiama Kumar Singh, with 
the result that Dhanna had no remaining 
share in the patti. It was proved by evi¬ 
dence on the record that the whole of 
the cultivatory share of Dhanna was in 
the tenancy of one Meharban, from whom 
alone defendant 5 collected rent. Defen¬ 
dant 5 had no connexion with the other 
cultivatory plots situated in the patti and 
it must necessarily follow that such culti¬ 
vatory plots, whether they were tenancy 
plots or in the personal cultivation of the 
zamindars, were in the exclusive posses¬ 
sion of the plaintiffs. It seems to me that 
although the lower Appellate Court h^ 
not stated the point in very clear terms, it 
has quite clearly mentioned the finding of 
fact that there was a private partition, and 
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that it ms as the result of that private 
partition that Dhanna mortgaged the whole 
of his share, and Shiama Kumar Singh 
oame into exclusive possession of that share. 
It followed that defendants 1 to 4 had no 
subsisting interest whatever in the patti 
and defendants 6 to 8 could not be heard 
to say that they were the tenants of defen. 
dants 1 to 4 as well as of the plaintiffs. 
The statement that they paid rent to defen. 
dants 1 to 4 was evidently rejected. In my 
opinion this was certainly a finding of fact 
which cannot be assailed in second appeal, 
but I may deal with the chief argument 
put forward by learned counsel. His argu¬ 
ment was based on a misreading of the plea 
of defendant 5. Defendant 5 stated that the 
whole of his cultivatory land was in the 
tenancy of Meharban. The khetauni entries 
however show the area of Meharban’s ten¬ 
ancy land as 2 bighas 19 biswas out of 
3 bighas 15 biswas which is the area of 
the whole share. Hence learned counsel 
contended that 16 biswas land are not 
accounted for as having been mortgaged by 
Dhanna, but the very papers to which he 
has referred show that there are 15 biswas 
■of grove land entered in the name of Shiama 
Kumar Singh, and it is clear that this area 
represents the balance of the area corres. 
ponding to the one-fourth share of the 
original mortgagor Dhanna. 

The only other point suggested by him 
Is that Dhanna was not competent to mort. 
gage the whole one.fourth share because 
the widow of Farmoon had disappeared, 
but the fact remains that he did do so, and 
that defendants 1 to 4, who are the only 
persons who could make any claim in res¬ 
pect of this act of Dhanna, admitted that 
Dhanna had mortgaged the whole of his 
one-fourth share. The defendants-appel. 
lants, as it seems to me, can derive no 
inference in their favour from an argument 
based on the effectiveness or otherwise of 
the mortgage by Dhanna to dispose of the 
whole of the property covered by it. That 
mortgage has in fact effectively disposed of 
that property and the appellants are not 
concerned with that fact. On the merits 
also therefore it appears to me that the 
lower Appellate Court rightly dismissed 
the appeal of the defendants. There is no 
force in this appeal which therefore fails 
and is dismissed with costs. 

S.O./B.E. Appeal dismissed. 
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Hamilton and Yorke JJ. 

Pt. Ramsagar Prasad — Debtor — 

Appellant. 

V. 

Mt. Shayama and another, Creditors^ 
Claimant and others, Debtors — 

Respondents. 

First Appeals Nos. 126 and 128 of 1936, 
Decided on 3rd January 1939, against 
decree of Special Judge, Bara Banki, D/- 
14th August 1936. 

U. P. Encumbered Estates Act (25 of 1934), 
Ss. 14 (a) and 15—Under S. 15 Special Judge 
has to see whether Civil Court that passed 
decree could have passed it if that Court had 
to comply with provisions of $. 14 — Fact that 
interest on loan plus pendente lite and future 
interest exceeds unpaid principal is no ground 
for reducing it. 

The provisions in S. 15 that when there has 
been a decree, the Special Judge must accept the 
findings of the Court which passed the decree 
except in so far as they are inconsistent with the 
provisions of S. 14, mean that he has to see whe- 
ther the Civil Court that passed the decree could 
have passed the decree which it did pass if that 
Court had had to comply-with the provisions of 
S. 14. If the Civil Court at the time that it passes 
a decree had been bound by Sec. 14 it could have 
given a decree for the unpaid principal, for interest 
directly due on the bond or mortgage deed, that is 
to say on contract not exceeding the principal and 
in addition it could have given interest pendente 
lite and future interest. Hence, when a Special 
Judge proceeds under S. 15 and he finds that the 
interest on a loan up to the time when the suit 
comes before a Civil Court together with interest 
pendente lite and future interest granted by that 
Court comes to more than the unpaid principal, it 
cannot be held that the total interest must be 
reduced so as not to exceed the unpaid principal, 

[P 76C2; P 77 01] 

G. Hasan and I. Husain — 

for Appellant. 

AH Zaheer and Nasirullah Beg — 
for Respondents 1 and 2 respectively. 

Judgment. — There are two appeals 
Nos. 126 and 128 against a decision of the 
Special Judge, Bara Banki, in proceed¬ 
ings under the Encumbered Estates Act, 
the applicant in those proceedings being 
Pt. Bam Sagar Prasad. In both appeals the 
same point of law is raised and a question 
of fact is also raised in Appeal No. 128 and 
we shall deal with it at once. The question 
here was whether the principal was Rupees 
2644 or whether the principal was only 
Rs. 1800. The creditor alleged that Rupees 
2644 wore advanced in cash while Ram 
Sagar Prasad, the applicant under the En¬ 
cumbered Estates Act proceedings, alleged 
that he received Rs. 1100 in cash and had 
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previously received Rs. 700 in cash for 
which he had executed a pronote and the 
interest on that Rs. 700 had amounted to 
Rs. 200 so that there was a promissory 
note for Rs. 2000 and as interest had again 
not been paid on 4th April 1925, a pronote 
for Rs. 2644 was executed, but as we have 
explained above only Rupees 1800 of this 
amount was principal and the rest was 
interest. The creditor admitted that there 
had been an earlier prooote for Rs. 700 
but alleged that Rs. 900, that is to say the 
principal of Rs. 700 plus interest, had been 
paid off and the transaction had been closed. 
He asserted that no promissory note for 
Rs. 2000 was executed at all, but Rs. 2644 
had been taken in cash and the promissory 
note dated 4th April 1925 for Rs. 2644 
had consequently been executed. 

The debtor applicant produced in sup¬ 
port of his allegation himself and a karinda 
in the witness-box and he had also pro¬ 
duced a book of accounts with an entry 
that he executed a promissory note for 
Rs. 2000 which was composed of Rs. 1100 
advanced in cash and Rs. 900 due as princi¬ 
pal plus interest on an earlier pronote of 
Rs. 700. Bxs. A-l, A.2 and A.3, a bond 
and two pronotes, have been filed by him 
dated 4th April 1925, 23rd February 1928 
and 6bh February 1931. This last one was 
a bond on which the creditor obtained a 
decree. It is clear therefore that the two 
earlier pronotes which had been paid off 
by the execution of this bond were returned 
to the debtor and the presumption there, 
fore is that had an earlier pronote for 
Rs. 2000 been in existence it would have 
been returned to the debtor and would 
have been in his possession bub he has filed 
no such prooote, though he filed the account 
book in which there is an entry of a pro- 
note for Rs. 2000. This book of accounts 
shows that entries for several days and some¬ 
times for as long as a week were entered at 
one time. This book of accounts called 
“sahi” comes abruptly to an end on 31sb 
August 1922 though only a small portion 
of the book contained writing. The pages 
are also not numbered. The learned Special 
Judge therefore did not attach any great 
value to this book of accounts. On the 
other hand, account books of the creditor, 
Janki Prasad, predecessor-in-interest of the 
present creditor, were produced and on 
p. 54 of Ex. L there is an entry that a pro¬ 
note dated 12th November 1919 for Rs. 700 
was executed by Ram Sagar Prasad, but 


in a later book of accounts, Ex. M, there is- 
an entry at p. 24 to the effect that it had 
been paid off by a payment of Rs. 900 in 
cash made by Ram Sagar Prasad, on 5bh 
August 1922. There is of course no entry 
of any promissory note of Rs. 2000 for in 
view of the entry of Rs. 900 it could not 
have been there. The learned Special Judge 
has preferred this account framed on the 
mahajani system with entries regularly 
made day after day and the striking of a 
daily balance to that sahi of the debtor 
applicant and his evidence and the evidence 
of his karinda. It is impossible for us to 
say that in doing so the learned Special 
Judge was not justified and we find no force 
in the appeal therefore on the question of 
fact which has been raised before us. 

The point of law which is the same in 
both appeals is given as follows in the 
grounds of appeal of Appeal No. 126 : 

Because the learned Special Judge erred in law 
in holding that the claim in respect of interest 
awarded by tho decree from the date of the decree 
to tho date of the application is not covered by 
S. 14, sub-s. 4 (a), Encumbered Estates Act. 

Actually however we have to consider 
not merely S. 14, sub-s. 4 (a) but also S. 15, 
Encumbered Estates Act. Whab the learned 
counsel urges before us is that when a Spe¬ 
cial Judge proceeds under S. 15 and he 
finds that the interest on a loan up to the 
time when the suit comes before a Civil 
Court together with interest pendente lite 
and future interest granted by that Court 
comes to more than the unpaid principal, 
the total interest must be reduced so as 
not to exceed the unpaid principal. This 
means that the Special Judge treats a loan 
to which S. 15 applies exactly as a loan to 
which S. 14 applies. In other words, he 
sees whab the unpaid principal is, whab the 
interest is up to the date of the application 
and if the interest exceeds the principal he 
reduces it so as to make it nob more than 
the principal; we think that if this was the 
intention of the Legislature it would have 
been very easy to say in Sec. 14 that the 
Section applied to claims whether they had 
or had not been the subject of a decree. 
When however there has been a decree, the 
Special Judge must under S. 15 accept the 
findings of the Court which passed the de¬ 
cree except in so far as they are inconsis¬ 
tent with the provisions of S. 14. This, in 
our view, means that he has to see whether 
the Civil Court that passed the decree 
could have passed the decree which it did 
pass if that Court had had to comply with 
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the provisioca of S. 14, or to put it in 
other >^ords, the Special Judge has to say 
to himself: 

If I under Seo. 14 had then had to give a decree 
'would the decree that I could have given under 
8. 14 correspond with the decree which the Civil 
Court has in fact given ? 

The Special Judge passes a simple money 
decree under S. 14 (7) for an amount com¬ 
posed of principal and interest and also for 
costs which he may allow and pendente 
lite and future interest at a rate /not greater 
than rates specified in S. 27. The amount 
of interest on the loan which he is entitled 
to grant must not exceed that portion of 
the principal found due on the date of the 
application. It seems clear to us therefore 
that if there was a claim in which the 
interest due on the bond, that is to say on 
contract, exceeded the principal he would 
reduce that interest so as to be not more 
than the principal and he would grant pen¬ 
dente lite and future interest with the ulti¬ 
mate result that the three classes of interest 
would exceed the portion of the principal 
still found due. If the Civil Court at the 
time that it passes a decree bad been bound 
by S. 14 it could have given a decree for 
the unpaid principal, for interest directly 
due on the bond or mortgage deed, that is 
to say on contract, not exceeding the 
principal and in addition it could have 
given interest pendente lite and future 
interest. It may be that in giving pendente 
lite and future interest it would not have 
been entitled to exceed the rates specified 
in S. 27, but we do not feel called upon to 
■decide this point as it has not been urged 
in these appeals that the decision of the 
Special Judge is incorrect in view of S. 14 
(7) but that it is incorrect in view of S. 14, 
eub-B. 4 (a). 

Both parties are however agreed that the 
Special Judge has in his judgment not cor¬ 
rectly applied the principles that be himself 
has laid down. In the suit which has given 
rise to Appeal No. 126, the decree for 
Rs. 2961-6-6 is composed as follows : 

Bs. as. p. 

Principal amount ... 1400 0 0 

Bate of interest per cent. 

per mensem 1 12 0 
Period 19th August 1930 
to 6th July 1934 

Interest ... 1140 12 6 

Oosts of the suit ... 420 10 0 

It was admitted by the parties for rea- 
SOBS not given in the judgment that the 
principal sum duo. was Rs. 1310 and not 


Rs. 1400 and this sum has accordingly 
been taken as principal by the learned 
Special Judge and must be so taken by us. 
The interest therefore given can no longer 
be Rs. 1140-12-6. Rs, 73-6-0 must be de- 
ducted making interest Rs. 1067-7.6. List A 
attached to the written statement by the 
creditor has further entries as follows re¬ 
garding the period after the Civil Court 
decree: 

Bs. as. p. 

Principal amount ... 2961 6 6 

Rate of interest 6 per cent, 
per annum 

Period 8th July 1984 to 
7th February 1936 

Interest ... 282 0 0 

Realised ... 200 0 0 

The Special Judge has given these figures 
as the sum due to the creditors : 

Bs. as. p. 

Principal ... 1310 0 0 

Interest ... 1310 0 0 

Portion of the unpaid costs of the suit 

as awarded by the decree 220 0 0 

Interest awarded by the decree as 

calculated by the parties 183 8 6 

There is obviously an error in giving the 
interest as Rs. 1310, for, even on Rs. 1400 it 
was not more than Rs. 1140-12-6 and on 
Rs. 1310 it was only Es. 1067-7-6. Rs. 220 
is the cost minus the realization of Es. 200 
and it is correct. Rs. 183-8-6 is the inte¬ 
rest awarded by the decree as calculated by 
the parties. Now, the yearly interest at six 
per cent, per annum on Rs. 2961, the total 
including costs of the decree, would amount 
to Es. 178 but the period is given as 8th 
July 1934 to 7th February 1936, that is to 
say, one year and seven months; so how 
this sum of Rs. 183-8-6 which was agreed 
upon by the parties as correct was arrived 
at we do not know. Consequently, we must 
accept it as correct as the parties have 
agreed upon it. We have already stated 
that in the view we take, the fact that 
interest on the loan itself plus pendente 
lite and future interest exceeds the unpaid 
principal is no reason for reducing it and 
had the calculations been correct we would 
have dismissed this appeal. In view how¬ 
ever of the fact that the parties agreed that 
Rs. 1310 is the principal, the interest in 
the account given by the Special Judge is 
inexplicable and incorrect, and we must 
modify this decree by reducing this interest 
to Rs. 1067-7-6 with the result that the 
decree given by the learned Special Judge 
is reduced to Rupees 2781-10-0 in Appeal 
No. 126. 
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Turning now to Appeal No. 128, we find 
the valuation of the suit given there as 
Rs. 6879-12-6 and the valuation of the 
appeal as Es. 6129-4.0, that is to say, the 
decision of the Special Judge is not disputed 
only as to Es. 750-8-6. In the replication 
of the appellant, dated Ist July 1936, 
paras. 12 and 13 of which are referred to 
in the memorandum of appeal, the pre¬ 
sent appellant admitted that the principal 
amount was not more than Rs. 1800 and 
the total amount to which the opposite 
party was entitled could not be more in 
any case than Rs. 3600. In view of the 
provisions of S. 14, sub-s. 4 (a) quite apart 
from the question of the amount given as 
costs the appellant therefore did not dispute 

Rs. 3600 out of Rs. 6879-12-6 so that the 
valuation of the appeal as Es. 6129-4-0 is 
quite inexplicable. The grounds of appeal 
apart from that point of fact which we 
have dealt with in the beginning of our 
judgment are that the Special Judge erred 
in holding that S. 14, sub-s. 4 (a), Encum¬ 
bered Estates Act does not apply to claims 
based on decrees already passed. This is 
the same ground of appeal as is contained 
in appeal 126 and we have dealt with it. 

The last ground of appeal is that the 
learned Special Judge erred in holding that 
the amount of costs or future interest 
awarded under the previous decree cannot 
be varied by the Court. There is nothing 
to show us that this point was ever raised 
in the Court of the Special Judge nor has 
it been raised before us and therefore it 
is outside our consideration. The learned 
Special Judge has held as follows: 

The claimant is entitled to Rs. 2644 on account 
of principal, to a like sum on account of interest 
due till the date of the present application, to 
Rs. 499-6-0 on account of the costs awarded by 
that decree. This comes to Rs. 5787-8-0. To 
Rs. 341-12-0 on account of future interest awarded 
by the previous decree. The claim is accordingly 
decreed for a total sum of Rs. 6129-4-0 and pro* 
portionate costs. The decretal amount shall carry 
future interest from 30th July 1935, till realiza¬ 
tion at Rs. 4-4-0 per cent, per annum. 

Even the applicant in his replication of 
1st July 1936, stated the costs to be 
Es. 999-8-0 so it appears that there is 
some clerical mistake by which the creditor 
is losing Rs. 500 of his costs but he filed no 
appeal about this. As the original sum 
found due was Rs. 2644 and the decree 
apart from the costs given by the Civil 
Court was Hs. 5692 so that interest was 
more than the principal, that interest must 
be reduced to the amount of the principal, 


which has been done by the learned Special 
Judge. The learned Special Judge finds 
Rupees 341-12-0 to be the future interest 
awarded by the previous decree. The date 
of the previous decree was 2nd June 1934, 
and the date of the application under the 
Encumbered Estates Act was 7th February 
1936, that is to say, twenty months after 
that decree. As the rate of the decree was 
six per cent, twenty months at six per cent, 
equal ten per cent, and even on the finding 
that the amount on which such interest 
should be calculated is Rs. 5787-8-0 the 
interest would be Rs. 578-9-0 instead of 
Rs. 341-12-0. The correct decree would 
therefore really be for Es. 5288 principal plus 
interest on the loan up to the Civil Court 
case, Rs. 999-8-0 for costs and Rs. 578-9-0 
for interest after the period between the 
decree and the application under the En¬ 
cumbered Estates Act forming a total of 
Rs. 6866-1-0, but this decree is only for 
Rs. 6129-4-0 so it cannot be varied in 
favour of the appellant nor in favour of the 
respondent because the latter has filed no 
cross-appeal. 

This appeal is therefore dismissed. As 
the contention of the appellant in both 
appeals has failed although we have had to 
make a modification in one owing to a 
miscalculation by the Special Judge, we 
give the respondents their costs in both the 
appeals. 

d.s./e.K. Order accordingly. 
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Thomas C. J. and Ziaul Hasan J. 

P. Suraj Narain — Plaintiff — 

Appellant. 

V. 

Mt. Ram Devi and others—Defendants 

— Respondents. 

First Appeal No. 5 of 1936, Decided on 
30th November 1938, against order of 
Addl. Civil Judge, Hardoi, D/- 13th 
November 1935. 

Hindu Law— Widow—Waste—Reversioners 
cannot interfere unless there is danger to pro¬ 
perty — Specific acts of waste must be alleged 
and proved — Realization of money or failure 
to keep accounts by widow does not raise pre¬ 
sumption of waste. 

When a Hindu widow inherits the property 
upon the death of her husband, the reversioners 
cannot interfere with her management unless 
there is danger to the estate from the manner in 
which she is dealing with it. Therefore speoifio 
acts of waste or of mismanagement, or other xnis' 
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Qonduot must be alleged and proved. Unless this 
la done the widow can neither be prevented from 
getting the property into her possession nor can 
any orders be given to her by antioipation as to 
the mode in which she is to use or invest it. The 
mere faot that the widow realized money on a 
mortgage made in favour of her husband or that 
ahe failed to keep aooounts does not raise a pre> 
sumption of waste : 15 0 C 823 and AIR 1936 
Oudh 4, Disting. [P 80 0 1, 2] 

Shankar Sahai Sriyastava — 

for Appellant, 

Sri Eam and L. S. Misra — 

for Respondents 1 and 2. 

Judgment.— TbU is a plaintiff's first 
appeal against a decree of the learned Addi. 
tional Civil Judge of Hardoi. The plaintiff- 
appellant claimed along with defendants 3 
and 4 to be the reversionary heir of Manna 
Lai according to the following pedigree : 

GAURI PRASAD 

_ ! _ 

.1 M I 

Kand Kishora Jugul Kishore Sarju Prasad 

Manna Lal=Mt. Ram 
Devi (deft. 1) 


Chandra Shekar Suraj Narain Mahadeo Prasad 


(deft. 3) 

(Pita.) 

• 

(dead) 


1 



1 

Bam 

1 

Sheo 

1 

Sbyam 

1 

Gaoga 

Gharan 

Sahai 

Lai 

Gharan 

(deft. 4) 

(dead) 

(dead) 

(dead) 


It appears that Manna Lai held a mort. 
gage of a five hiswa share of village Biria. 
nazirpur, belonging to a certain Debi Prasad 
and Bhagwan Das by a deed (Ex. 18} dated 
18th September 1926, executed for a sum 
of Bs. 7400. On 11th April 1933, the 

mortgagors sold their equity of redemption 
in the aforesaid five biswas to Pandit Debi 
Shankar, defendant-respondent 2. The suit 
which has given rise to this appeal was 
brought by the plaintiff against Manna 
Lai’s widow, Mt. Bam Devi, defendant 1, 
and Pandit Debi Shankar, defendant 2, for 
a declaration that the plaintiff and defen. 
dants 3 and 4 are the owners of the mort¬ 
gage money due under the mortgage deed 
of 18th September 1926, for Bs. 7400 as 
next reversioners and that defendants 1 
and 2 have no right to allow or make 
redemption of that mortgage without the 
consent and consultation of the plaintiff 
and defendants 3 and 4. It was alleged in 
the plaint that defendants 1 and 2 are con. 
Bpiring to enable defendant 2 to redeem 
the mortgage and misappropriate the 


money by accepting a smaller sum than 
was due on the mortgage deed. 

The suit was contested by defendant 1 
who denied the allegations contained in the 
plaint and contended that nothing has 
been settled in respect of redemption of the 
mortgage in question, that the entire 
amount due on the mortgage belongs to 
her and that nobody has a right to lay 
claim to that amount during her lifetime. 
The following issues were framed in the 
case : 

1. Are the plaintiff and defendants 8 and i the 
next reversioners of Manna Lai ? 

2. Did defendant 1 intend or propose to allow 
redemption of the mortgage in suit for a lesser 
amount as alleged ? 

3. Are the plaintiff and defendants 3 and 4 
owners of the mortgage money in suit and is 
defendant 1 not entitled to allow redemption 
without consulting them as alleged ? 

4. To what relief, if any, is plaintiff entitled 
against the defendants 7 

5. Is the plaintiff not entitled to sue as alleged? 

Issues 1 and 5 were decided by the 
learned Judge in favour of the plaintiff, 
but the others against him. Eventually the 
suit was decreed, “for only this declaration 
that defendant 1 has got no right to spend 
or utilize the mortgage money of Ex. 18 or 
any other corpus of her husband’s estate 
without legal necessity.” The rest of the 
plaintiff’s suit was dismissed. The plaintiff 
was ordered to bear his own costs and to 
pay those of defendant 1. The plaintiff 
brings this appeal and challenges the lower 
Court’s findings on Issues 2 and 3 and also 
the order about costs. 

On the question whether defendant 1 
was intending to allow redemption of the 
mortgage in suit for a lesser amount than 
actually due, the only evidence on record is 
the statement of the plaintiff himself. The 
learned Judge has disbelieved that state¬ 
ment not only because the plaintiff is the 
most interested person but also because bis 
evidence did not impress him favourably. 
We have also gone through his evidence 
and agree with the learned Judge that the 
question cannot be decided in favour of the 
plaintiff on the strength merely of that 
interested statement. We therefore hold 
that the plaintiff has failed to prove that 
there exists any collusion between defen¬ 
dants 1 and 2 or that defendant 1 is in. 
tending to accept a smaller amount than 
actually due for redemption of the mortgage 
in question. The next question is, what is 
the nature of defendant I’s interest in the 
property left by her husband and what 
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are the plaintiff’s reversionary rights. A.t 
p. 166 of Mulla’s Principles of Hindu Law, 
8th Edn., it is said : 

a widow or other limited heir is not a tenant 
for life, but is owner of the property inherited by 
her, subject to certain restrictions on alienation, 
and subject to its devolving upon next heir of the 
last full owuer upon her death. The whole estate 
is for the time vested in her and she represents it 
completely. As stated in a Privy Council case 43 
I A ‘207,1 ‘her right is of the nature of a right of 
property; her position is that of owner; her 
powers in that character are however limited; but 
..... so long as she is alive, no one has any 
vested interest in the succession*. 

Again at page 215 it is said ; 

‘A widow, like a manager of the family, must 
,be allowed a reasonable latitude in the exercise of 
'her powers provided ... she acts fairly to the expec- 
Itant heirs.’ The Court will not interfere with bet 
management unless there is danger to the estate 
from the manner in which she is dealing with it. 

As regards the plaintiff s right to bring a 
suit of the nature of the present suit we 
are of opinion that there is no cause of 
action for a reversioner unless he can prove 
waste against the widow. On this question, 
Mayne in his Treatise on Hindu law and 
Hsage refers to the following renoark of Sir 
Lawrence Peel in Sevestre s Rep 661 as 
laying down the correct law 

The Hindu female is rather in the position of an 
heir taking by descent until a contingency hap¬ 
pens, than an heir or devisee upon a trust by 
implication. Therefore a bill filed by the pre¬ 
sumptive heir in succession against the immediate 
heir who has succeeded by inheritance must show 
a case approaching to spoliation. 

and says further : 

She must appear not merely to be using but to 
be abusing her estate. Therefore specific acts of 
waste or of mismanagement, or other mi-iconduct 
must be alleged and proved. Unless this is done 
the female heir can neither be prevented from 
getting the property into her possession nor from 
retaining it in her hands nor compelled to give 
security for it, nor can any orders be given her by 
anticipation as to the mode in which she is to use 
or invest it. 

The last mentioned remark disposes of 
the contention of the learned counsel for 
the appellant that defendant 1 be ordered 
to use only the usufruct of the amount in 
question and deposit the principal in some 
bank. No act of waste has been alleged, 
much less proved by the plaintiff. It was 
said that defendant 1 had realized money 
on another mortgage deed, a copy of which 
is on the record as Ex. 3, but has not 

1. Janaki Ammal v. Narayanaswami Aiyar, 

11916) 3 A I R PC 117=37 I C 161=39 Mad 

634=43 I A 207 (P 0). 

2. Harrydoss v. Rungunmoney, Sevestre’s Rep 

661. 


accounted for it; but from the mere fact 
that the money was realized by respon¬ 
dent 1 no presumption of waste can be 
raised against her, particularly when there 
is not a word in the plaint to show that 
any waste was committed or was being 
committed by her. Then, it was said that 
according to the evidence of the defendants’ 
own witness and mukhtar-i-am no accounts 
are kept by the widow but to our minds no 
presumption of waste can be made even 
from the absence of accounts. At any rate 
the plaintiff is not, in our opinion, entitled 
to argue on the widow's realization of 
money on Ex. 3 when no question what¬ 
ever on the point was put by him to the 
widow’s brother and agent, D. W. 1. The 
learned counsel for the appellant relies on 
15 O G 223^ in which it was held that 
where a reversioner is a party to the suit, 
he is entitled to ask the Court to safeguard 
his interests against possible acts of waste 
by the widow provided always that he can 
show reasonable grounds for apprehending 
the same In the present case however no 
reasonable grounds exist for apprehending 
waste at the hands of the widow. Reliance 
was also placed on the case in 1935 OWN 
1122,* but in that case a Hindu widow got 
the bonds standing in her deceased hus¬ 
band’s name renewed in her own name and 
the recitals of the new bonds showed as if 
consideration was paid in cash and it was 
in these circumstances that it was held 
that it amounted to waste on the part of 
the widow and the reversioner had a right 
to sue to restrain such waste. No such 
considerations arise in the present case. 

Lastly, it was contended that the Oourt 
below ought to have saddled the plaintiff 
with the costs of the contesting defendant 
but the learned Judge has given good 
reasons for doing so when he says that : 

He (plaintiS) bad filed his suit in fact without 
any cause of notion and the suit as launched by 
him has been practioally dismissed. 

We have ourselves held that on the facts 
proved no cause of action can really be said 
to have arisen to the plaintiff. The appeal 
is therefore dismissed with costs and the 
lower Court’s decree confirmed, 

N.S./r.K. Appeal dismissed, 

3. Kailasha v. Bitto, (1912) 16 0 0 223=16 I 0 

471. 

4. Sheo Das v. Ramkali, (1936) 23 A I B Oudh 

4=168 I C 301=11 Luck 608=1936 OWN 

1122. 
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Muneshwar Bux Singu v. Emi’EROU (Ziaul Hasan J.) 


A. LB. 1939 OudhSl 

IifiiAUL Hasan J. 

Miineshioar Bux Singh — Applicant. 

V. 

Emperor. 

Criminal Eevn. Appln. No. 143 of 1938, 
Decided on 13th December 1938, from 
order of Addl. Sess. Judge, Sitapur, D/- 
31sb October 1938. 

(a) Penal Code (1860), S. 351 —Apprehen¬ 
sion of use of criminal force must be from per¬ 
son maWing gestures and not from others. 

According to the definition of assault under 
Sec. 351 the apprehension of the use of criminal 
force must bo from the person making the gesture 
or preparation; and if that apprehension arises not 
from such person but from somebody else it does 
not amount to assault so that even if the accused s 
followers moved a little forward at the gesture 
from him, it cannot amount to assault by the 
accused. ^ 

(b) Penal Code (1860), Ss. 47 and 349— 
Word ‘animal’ in S. 47 does not include human 
being—Causing change in position of another 
human being is not criminal force. 

The word ‘auimaP in S. 47 does not include a 
human being. It follows that an accused by caus¬ 
ing change in the position of another person who 
advances forward brandishing his lathi at the 
Magistrate cannot be said to have used force with¬ 
in the meaning of S. 349. Therefore the accused 
cannot be held guilty of any offence under S. 353. 

fP 83 C 1) 

(c) Penal Code (1860), S. 224—Essentials of 
S. 224 stated—Magistrate without power to 
arrest accused ordering arrest—Sub-Inspector 
of Police putting his band on shoulder of 
accused to effect arrest without explaining the 
reason of his arrest — Accused escaping — 
Accused held not guilty under S. 224. 

For Sec. 224 to apply, it is necessary that the 
accused who is charged under it must have been 
lawfully apprehended or detained in custody 
which in its turn depends on whether the Magis¬ 
trate ordering the arrest of the accused has power 
to do so. ^ 

The Magistrate ordered the arrest of the 
accused for an alleged offence under S. 353 and the 
Sub-Inspector of Police put his hand on the 
shoulder of the accused or caught hold of his wrist 
In order to effect the arrest without the least inti- 
‘Hiation to him for what offence he was being 
arrested, and the accused wrenched himself free 
. and escaped, but the alleged offence under S. 353 
was ultimately found to be not proved : 

Held that it could not be said that the accused 
was charged with an offence and the Magistrate 
had power to cause his arrest and hence the 
accused could not be convicted under S. 224. 

[P 83 0 2] 

(d) Criminal P. C. (1898), S. 128—Scope of. 

Section 128 though authorizes arrest under cer¬ 
tain circumstances has nothing to do with the 
: general powers of arrest possessed by a Magistrate, 
•but only lays down circumstances in which an 
^asBezably may be legally dispersed by force. 

CP 83 0 2] 
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Dr. J. N. Misra ami Azi/uilJin — 

for Applicant. 

Asst, (lovt. Advocate — for the Crown. 

Order. — This is an application by 
Thakur Muneshwar Bakhsh Sin^li (or revi¬ 
sion of an order of the learned Sessions 
Judge of Sitapur dismissing his appeal 
against his convictions and sentences under 

Ss. 303 and 224, I. P. C. The applicant 
and four others were prosecuted under 
Ss. 143/341, 353 and 224/220, I. P. G.. in 
the Court of the Sub-divisional Magistrate, 
Misrikh. 

The case for the prosecution was as fol. 
lows: On 10th March last while a fair 
known as Paikarma fair was going on in 
Misrikh, Babu Kamta Prasad, Joint Secre¬ 
tary of the Mela, came to the Sub-divi¬ 
sional Magistrate, Mr. Mohammad Husain, 
P. W. 7, who was in camp in the Mela, at 
about 11 r. M. and informed him that a 
band of rogues was molesting women and 
that the Thakur of Baniamau (namely the 
present applicant) with his followers armed 
with lathis had completely blocked up one 
of the mela lanes and that there was a 
danger of a breach of the peace. The Sub. 
divisional Magistrate ordered the second 
officer of the Thaka, who was present, to 
go and look into the matter. Mr. T. N. 
Kaul, I. C. S., an Assistant Magistrate who 
had been deputed to the mela by the Dis¬ 
trict Magistrate to take cognizance of cases 
of petty offences in the mela, was also pre¬ 
sent. He volunteered to go with the Sub. 
Inspector to the place where, according to 
Babu Kamta Prasad’s statement, there was 
danger to public peace. He was taken to a 
square on the eastern side of which was a 
lane in which there was a gathering of 
some forty persons armed with lathis, who 
had completely obstructed the way. Kamta 
Prasad also pointed out to Mr. Kaul the 
present applicant who was settling a bar¬ 
gain about a ring at a jeweller’s shop. The 
men armed with lathis informed Mr. Kaul 
that they were sepoys of the Eaja of 
Baniamau. He asked them to move on and 
not to obstruct the way but was told that 
they would move from the place if ordered 
to do so by the Raja of Baniamau. The 
Naib Tahsildar who was also with Mr. 
Kaul asked the present applicant to remove 
his men from the place but the applicant 
retorted, “Who are you to threaten me?” 
Mr. Kaul then himself went up to the appli- 
cant and asked him to remove his lath- 
bands from the place as they were a danger 


1939 Oyil & 12 



Ai I* R»- 


82 Oudh Muneshwar Bux Singh v. Emperor (Ziaul Hasan J.) 


to the peace owing to their carrying their 
lathis in an unusual manner. The applicant 
however replied: “I don’t care for anyone.” 
Then the Naib Tahsildar for the first time 
brought to the notice of the applicant that 
the person who was speaking to him was 
the Joint IMagistrate and told him to be 
polite in his speech. To this the applicant 
replied: “You are threatening me.” 

According to the evidence of Mr. Kaul 
each time that the applicant said that he 
was being threatened by the Naib Tahsil. 
dar or by him (Mr. Kaul), he (the applicant) 
beckoned to his men and they advanced a 
little, brandishing their lathis. Mr. Kaul 
apprehending an immediate breach of the 
peace directed the Sub.Inspector to arrest 
the present applicant, whereupon Hasib 
Khan, Sub-Inspector, immediately laid his 
hand upon the applicant’s shoulder and 
also seized him by the wrist but the Tha- 
kur wrenched himself free and being sur¬ 
rounded by bis followers, escaped from the 
mela. The authorities and the police con- 
stables followed him to some distance but 
the applicant disappeared. Mr. Kaul went 
back to the Sub.divisional Magistrate and 
informed him of the incident. Then they 
all went to the applicant’s camp in the 
mela and arrested some persons there. 
Subsequently the applicant and four others 
were prosecuted for the offences mentioned 
above. The trying Magistrate acquitted three 
out of the five persons but convicted the 
present applicant and one Eaja Pande of 
all the charges brought against them. They 
were also ordered under S. 106, Criminal 
P. C., to execute bonds to keep the peace 
for the period of one year. Both of them 
appealed to the Sessions Judge and the 
learned Judge while acquitting Eaja Pande 
altogether acquitted the present applicant 
of the charges under Ss. 143/341, I. P. C. 
He however maintained the convictions of 
the applicant under Ss. 353 and 224,1. P. C., 
but made the sentences of six months 
rigorous imprisonment, awarded by the 
Magistrate under each of the charges, con¬ 
current. The fine of Es. 250 imposed under 
each Section was maintained. Nothing was 
said by him as to the order made by the 
trying Magistrate under S. 106, Criminal 
Procedure Code. 

It is contended on behalf of the applicant 
that no offence under Sec. 353 or S. 224, 
Penal Code, has been made out against 
the applicant. The charge against all the 
.accused was as follows : 


Firstly, that you on or about 15th March last 
at about 10-30 p. m. did obstruct a public right of 
way in the fair at Misrikh and thereby committed 
an offence punishable under Ss. 143/341, Penal 
Code, and within my cognizance. Secondly, that 
you having on the same occasion been duly direc¬ 
ted by the Assistant Magistrate present to clear 
the said public way did seek to deter him from his 
duty by show of criminal force and thereby com¬ 
mitted an offence punishable under S 353, Penal 
Code, and within my cognizance. Thirdly, that 
you ou or about 15th March last on the same- 
occasion upon one of your number, namely Mu¬ 
neshwar Bakhsb Singh, being arrested by the Sub- 
Inspector present did with intent assist the said 
Muneshwar Baksh Singh when be knowingly resis¬ 
ted his legal apprehension and thereby committed 
an offence punishable under Ss. 224/225, Penal- 
Code, and within my cognizance. 

The applicant has been acquitted under 
Ss. 143 and 341, Penal Code, as mentioned 
above and the question is whether or not 
he was guilty under Ss. 353 and 224, Penal 
Code. The learned Assistant Government 
Advocate bases the applicant’s conviction 
under S. 363 on the following portion of 

Mr. Kaul’s evidence : 

Then the Naib Tahsildar pointing to me said 
'You must speak politely to the Joint Magistrate.* 
This further infuriated him (the present appli¬ 
cant) and he again said to the Naib Tahsildar 
‘You are threatening me’ and again beckoning his 
men caused them to advance another foot bran¬ 
dishing their lathis. 

It is argued that the applicant was guilty 
of an assault on Mr. Kaul with intent to- 
prevent or deter him from discharging hie 
duty of dispersing the crowd by beckoning, 
to his followers and causing them to move- 
brandishing their lathis. ‘Assault’ under 
S. 351, Penal Code, is defined thus : 

Whoever makes any gesture or any preparatioDf 
intending or knowing it to be likely that such 
gesture or preparation will cause any person pre¬ 
sent to apprehend that he who makes that gesture 
or preparation is about to use criminal force to 
that person is said to commit an assault. 

According to this definition the appre¬ 
hension of the use of criminal force must' 
he from the person making the gesture or 
preparation and if that apprehension arises 
not from that person but from somebody 
else, it does not amount, in my opinion, to 
assault on the part of that person, so that 
even if the applicant’s followers moved a 
little forward at a gesture from him, it 
cannot to my mind amount to an assault; 
by the applicant. This is further clear from 
S. 349, Penal Code, which defines “using 
force” to another. That Section runs as^ 
follows : 

A person is said to use force to another if he- 
causes motion, change of motion, or cessation of 
motion to that other, or if he causes to any sub¬ 
stance such motion, or change of motion, or 
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cessation of motion as brings that substance into 
contact with any part of that other's body, or 
with anything which that other is wearing or 
carrying, or with anything so situated that such 
contact affects that other’s sense of feeling; Pro* 
vided that the person causing the motion, or 
change of motion, or cessation of motion, causes 
that motion, change of motion or cessation of 
motion in one of the three ways hereinafter des< 
oribed : 

First. By his own bodily, power. Secondly. By 
disposing any substance in such a manner that 
the motion or change or cessation of motion takes 
place without any further act on bis part, or on 
the part of any other person. Thirdly. By induc¬ 
ing any animal to move, to change its motion or 
to cease to move. 

As under S. 47 of the Code the word 
‘animal’ does not include a human being, 
it follows that according to S. 349 force 
cannot be said to be used by one person to 
another by causing change in the position 
of another human being. Therefore, as 
nothing is said to have been done by the 
applicant himself which could come under 
the definition of ‘assault’ he was not guilty 
of any offence under S. 353, Penal Code. 

Now remains the alleged offence of the 
applicant under S. 224, Penal Code. That 
Section runs as follows : 

Whoever intentionally offers any resistance or 
illegal obstruction to the lawful apprehension of 
himself for any offence with which he is charged 
or of which he has been convicted, or escapes or 
attempts to escape from any custody in which he 
is lawfully detained for any such offence shall be 
punished. . . . 

For this Section to apply it is necessary 
that the applicant, who was charged under 
it must have been lawfully apprehended or 
lawfully detained in custody and this in 
its turn depends on whether or not Mr. 
Kaul had power to order the applicant’s 
arrest. The learned Assistant Government 
Advocate relies on S. 64, Criminal P. C., 
which lays down that when an offence is 
committed in the presence of a Magistrate 
within the local limits of his jurisdiction, 
he may himself arrest or order any person 
to arrest the offender and may thereupon, 
subject to the provisions contained in the 
Code as to bail, commit the offender to 
custody. The learned counsel for the appli. 
cant argues that under this Section it was 
the Sub.divisional Magistrate and not Mr. 
Kaul who should have arrested or ordered 
the arrest of the applicant but in view of 
the Deputy Commissioner's order deputing 
Mr. Kaul to the mela 1 cannot accept this 
contention. The material portion of that 
order which is dated 23rd February is as 
follows: 


Mr. T. N. Kaul, 1.0.8., Assistant Magistrate 

will be the Paikarma mela Magistrate.Ho 

will dispose of all petty cases on the spot that may 
como up in conuexioa with the Paikarma fair. . . . 

In the face of this order it cannot be said 
that the mela was not within the tempo¬ 
rary jurisdiction of Mr. Kaul. It appears 
to me however that an offence under S. 224, 
Penal Code, too has not been made out 
against the applicant. In the first place, it 
is very doubtful if the applicant can be 
said to have been ‘charged’ with any offence 
in the present case. The mere fact that the 
Sub.Inspector of Police put his hand on the 
applicant’s shoulder or caught hold of his 
wrist without the least intimation to the 
applicant for what offence he was being 
arrested can hardly amount to the applicant 
being “charged” with any offence. In the 
second place, the only offence which is said 
to have been committed by the applicant in 
the presence of Mr. Kaul is said to have 
been one under S. 353, Penal Code; but it 
has already been held that no offence under 
that Section was committed by him. In 
these circumstances Mr. Kaul cannot be 
said to have had power to arrest the appli¬ 
cant or cause him to be arrested. He him¬ 
self says that he arrested him under S. 128, 
CriminalP. C., but that Section has nothing 
to do with the general power of arrest pos¬ 
sessed by a Magistrate and only lays down 
the circumstances in which an assembly 
may legally be dispersed by force. No doubt 
it authorizes arrest in certain cases, namely 
when the assembly on being commanded 
does not disperse or conducts itself in such 
a manner as to show determination not to 
disperse, but nothing of the kind occurred 
in the present case. 

For reasons given above, I am of opinion 
that no offence was committed by the appli¬ 
cant either under S. 363, Penal Code, or 
S. 224, Penal Code. I therefore set aside 
the applicant’s convictions and sentences. 
The order under S. 106, Criminal P. 0., 
will be automatically set aside. 

S.G./r.e. Conviction set aside. 
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Hamilton and Yorke JJ. 

Ganga Bakhsh Singh and others — 

Applicants. 

V. 

Mt, Pohoop Kuer — Opposite Party. 

Civil Eef, No. 1 of 1938, Decided on 9th 
January 1939, made by Dist. Judge, Hardoi. 
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U. P. Encumbered Estates Act (25 of 1934), 
Ss. 4 and 6 — Special Judge cannot question 
entertainment of application by Collector under 
Section 4. 

Under S. 4 it is tho Collector who has the power 
to entertain an application and it is for him to 
decide whether such application should be enter¬ 
tained or not ; the Special Judge cannot sit as a 
Court of appeal or revision on decisions, decrees or 
orders of the Collector, and hence he cannot deter¬ 
mine whether an application under S. 4 should or 
should not be entertained by the Collector \ A I R 
1937 All 769 and AIR 1938 All 75^ Rel. on. 

[P 84 C 1, 2] 

H. H. Zaidi — for Applicants. 

Mohan Lai — for Opposite Party. 

Order.—This is a reference made by the 
District Judge of Hardoi and the point 
referred is as follows : 

Can a Special Judge to whom an application 
tinder S. 4, Encumbered Estates Act, has been 
forwarded by the Collector under S. 6 of the Act, 
determine the maintainability of the application 
on an objection being taken by creditors opposite 
party ? 

The learned District Judge gives as his 
own view that the Special Judge has juris¬ 
diction to determine such an objection, but 
he has not referred to any Section of the 
Act as giving the Special Judge this power. 
He has, on the other hand, pointed out that 
in 1937 A L J 867^ and again in another case 
1937 AL J 1207^ it was held that the Spe¬ 
cial Judge could not question the Collector’s 
jurisdiction to entertain the application and 
had to proceed according to the various pro¬ 
visions of the Encumbered Estates Act. He 
has also pointed out what is the view held 
by the Board of Revenue, namely that if a 
creditor objects that the application before 
the Collector could not be maintained, he 
must file his objection before the Collector 
who will then refer the case to the Board 
of Revenue for the exercise of revisional 
powers. 

We have no difficulty in agreeing with 
the view expressed by the Allahabad High 
Court. Under S. 4 of the Act the Collector 
is the authority who has the power to enter¬ 
tain an application and that Section sets 
out in what cases the Collector can or 
cannot entertain it. Under S. 6 when the 
application is entertained the Collector for¬ 
wards it to the Special Judge and when the 
Special Judge has received it he has to pro¬ 
ceed in accordance with S. 8 and other 
subsequent Sections. It is therefore for the 

I. Jodha Singh In re, (1937) 24 A I R All 769 = 

172 10 32=1 L R (1937) All 963=1937 A LJ 

867. 

2. Br^ma Nand, In re, (1938) 25 A IR All 75= 

173 I 0 344=1937 A L J 1207. 


Collector to decide whether the application 
should or should not be entertained. Any 
decision or decree or order of a Collector is 
subject to appeal only under S. 46 and the 
appellate authority is the Board of Revenue. 
If no appeal lies nevertheless the Court 
which has power under S. 45 to hear an 
appeal may pass certain orders under S. 46, 
that is to say, if the admission of an appli¬ 
cation by the Collector under S. 4 cannot 
be questioned in appeal, the Board of 
Revenue can pass orders about it under 
S. 46. The Special Judge has no power to 
sit as a Court of appeal or of revision on 
decisions, decrees or orders of a Collector 
and therefore he cannot determine whether 
an application under S. 4 should have been 
entertained or not by the Collector. The 
learned District Judge thinks that if the 
Special Judge has no such powers difficul¬ 
ties will arise because the Board of Revenue 
cannot interfere with the proceedings in 
the Court of the Special Judge taken under 
S. 8 or any other Section of the Act, and 
so the Special Judge will have to proceed. 
We do not think that this difficulty is a 
real one. When a creditor considers that an 
application has been wrongly entertained by 
the Collector he can represent the matter 
to the Collector and at the same time he 
can ask the Special Judge to postpone fur¬ 
ther proceedings in his Court on the ground 
that he is going to object to the Collector 
in order that under S. 46 the Board of 
Revenue may act in revision. It is within 
the powers of the Special Judge to fix dates 
for the cases in his Court and he can pass 
suitable orders to avoid proceeding with the 
case when there is a probability that tho 
whole matter may come to an abrupt 
ending because the order entertaining the 
application is set aside by the Board of 
Revenue. 

Our answer to the question referred to 
us is therefore to the effect that it is not 
for the Special Judge to question the enter- 
tainment of an application by a Collector 
under S. 4, Encumbered Estates Act. Costs 
in accordance with the rules in this refer¬ 
ence are granted to the applicants. Let the 
reference be returned to the District Judge* 

s.G./r.K. Answer accordingly* 
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Ziaul Hasan J. 

Jumman Khan—Plaintiff —Appellant. 

V. 

Jagannath and another — 

Defendants — Respondents. 

Second Appeal No. 440 of 1936, Decided 
on 6th January 1939, ajjainst order of 
Civil Judge, Unao, D/- 30th September 
1936. 

(a) Transfer of Properly Acl (1882), Secs, 
53-A, 107 — Doctrine of pari performance is 
applicable even to lease. 

Section 53-A applies to contracts of transfers as 
\ 7 ell as to transfers, and hence the doctrine of 
part performance would et^ually apply to a lease, 
and defects if any of the requirements of S. 107 
■would be cured by S. 53'A. [P 86 C 1] 

(b) Stamp Act (1899), S. 36 — Document 
once admitted in evidence cannot be rejected 
for insufficiency of stamp. 

Where an unregistered document purporting to 
be a lease is admitted in evidence though on a 
stamp of Re. 0-8-0 and no objection is raised to its 
admission on the ground of insufficiency of stamp 
in the lower Courts, such objection cannot be 
entertained in the second appeal; 178 I G 335, 

Foil . . [P86Cl,2] 

H. Husain and H. H. Zaidi — 

for Apfellant. 

M. Wasim — for Respondent. 
Judgment. — This is a second appeal 
against a decree of the learned Civil Judge 
of Unao upholding a decree of the learned 
Munsif of that place dismissing the plain¬ 
tiff-appellant’s suit for possession of a house 
and for rent for two months. The house in 
question is situated in the town of Unao 
and bears No. 139. It originally belonged 
to certain Akbar Khan and Wazir Khan. 
On 6th October 1918, Akbar Khan and 
Wazir Khan mortgaged it with possession 
to Munawar Khan. In October 1931' 
Munawar Khan mortgaged his mortgagee 
rights in the house to one Paragi Lai. 
Paragi Lai sued on his sub-mortgage and 
obtained a foreclosure decree on 2l3b May 
1934. On 18th February 1935, Paragi Lai 
transferred his decree to the present plain¬ 
tiff-appellant who put the decree in execu¬ 
tion and obtained delivery of possession on 
4th July 1935. The present suit for posses¬ 
sion of the house and rent for two months 
was brought by the plaintiff-appellant on 
9th July 1935, on the allegation that the 
defendants were lessees of the house on 
behalf of Munawar Khan on a rent of 
Es. 10 a month, that at the time of deli¬ 
very of possession to the plaintiff the defen¬ 
dants had agreed either tp settle the rent 


with the plaintiff or to vacate tho houso 
but that they did neither. In defence tho 
defendants sot up an agreement between 
themselves and Munawar Khan (Ex. A-1 
dated 12th October 1931), by which it was 
provided that tho houso in question would 
be used by the defendants for the purpose 
of a Hour mill on a rent of Es. 5 per mensem 
and that the lessor would not be entitled ta 
eject them from the house. 

Both the Courts below have upheld the 
defendants’ plea and dismissed the suit 
holding that the defendants are protected 
by the doctrine of part performance. The 
agreement Ex. A-l is unregistered and is 
on a stamp of Re. 0-8-0 only. It is argued 
on behalf of the appellant that the doctrine 
of part performance may cure the defect of 
non.registration but that the document is 
inadmissible in evidence not only because it 
does not comply with the requirements of 
Sec. 107, T. P. Act, but also because it is 
insufficiently stamped. In support of this 
proposition reliance is placed on the fol¬ 
lowing remarks of their Lordships of the 
Judicial Committee in 58 I A 91^: 

Whether an English equitable doctrine should 
in any case be applied so as to modify tho effect of 
an Indian statute may well be doubted ; but that 
an English equitable -doctrine affecting the provi¬ 
sions of an English statute relating to the right to 
sue upon a contract, should be applied by analogy 
to such a statute as the Transfer of Property Act 
and with such a result as to create ■without any 
writing an interest which the statute says can only 
be created by means of a registered instrument, 
appears to their Lordships, in the absence of some 
binding authority to that effect, to be impossible: 
vide page 101. 

The case appears to me however to be 
governed by the presents. 53.A, T. P. Act. 
That Section eo far as it is applicable to 
the present case may be quoted as follows: 

Where any person contracts to transfer for con¬ 
sideration any immovable property by writing 
signed by him or on his behalf from which the 
terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, 
and the transferee has, in part performance of the 
contract, taken possession of the property or any 
part thereof . . . . , 

and the transferee has performed or is willing to 
perform his part of the contract, 
then, notwithstanding that the contract, though 
required to be registered, has not been registered, 
or, where there is an instrument of transfer, that 
the transfer has not been completed in the manner 
prescribed therefor by the law for the time being 
in force, the transferor or any person claiming 
under him shall be debarred from enforcing against 
the transferee and persons claiming under him any 

1. Ariff V. Jadunath Majumdar, (1931) 18 A I R 

P C 79=131 I C 762=58 I A 91=68 Cal 1235 

(P C). 
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the same suit or proceeding on the ground that the 
instrument has not been duly stamped, 


right in respect o£ the property of which the trans¬ 
feree has taken . . . possession, other than a 

right expressly provided by the terms of the 
contract. 

This Section on the face of it applies 
primarily to contracts of transfer but the 
words ‘where there is an instrument of 
transfer” show that it applies to transfers 
also. I\lulla in his commentary of the Trans¬ 
fer of Property Act,(1936 Edition, p. 264) 
says : 

The case of an instrument of transfer is put in 
the alternative. The amendment to S 49, Registra* 
tion Act shows that the Section applies although 
there is not a distinct and saparate contract in 
writing. The instrument itself is treated as the 
contract in writing as was done by Jenkins G. J. 
in 18 C W N 445.2 

Therefore whether Ex. A-1 is regarded 
merely as an agreement as contended by 
the learned counsel for the appellant or is 
considered a lease as argued on behalf of 
the respondents, the doctrine of part per¬ 
formance would equally apply. It purports 
to be an agreement and is also on a stamp 
of 8 annas only but at the same time it 
recites that the bouse has been let out on 
rent to Jagannath Prasad and Manni Lai 
on a rent of Rs. 5 a month and provides 
that the lessors would be put in possession 
on 12th November 1931 by which date the 
building would be completed for the pur¬ 
pose of a flour mill. If the document be 
treated as an agreement only, the objections 
raised on behalf of the appellant cannot 
hold good as in that case there would be no 
deficiency in stamp nor would there be any 
question of the requirements of S. 107, T. P. 
Act, not being complied with. If on the 
other hand the document be regarded as a 
lease, the only question will remain whe¬ 
ther the insufficiency of stamp would pre¬ 
vent its being admitted in evidence. The 
defect of the requirements of S. 107 not 
being complied with, wiU be cured by the 
provision in S. 63-A : 

That the transfer has not been completed in the 
manner prescribed therefor by the law for the time 
being in force. 

So far as the deficiency in stamp in case 
the document be regarded as a lease is 
concerned, I am of opinion that that defi. 
ciency will nob at this stage stand in the 
way of the document being considered. 
S, 36, Stamp Act, provides : 

Where an instrument has been admitted in. 
evidence such admission shall not, except as pro¬ 
vided in S. 61, be called in question at any stage of 

2. Puchha Lai v. Kunj Behari Lai, (1914) 1 AIR 
Cal 21=20 I 0 803=19 C L J 213=18 OWN 
445. 


and in 1938 OWN 1085^ it was held by 
a Bench of this Court that once a document 
has been admitted in evidence under S. 36, 
Stamp Act, the admission cannot be called 
in question at any stage of the suit or pro¬ 
ceeding and that the document cannot be 
rejected as inadmissible in evidence. In the 
present case the fact that no objection on 
the score of insufficiency of stamp was 
raised by the plaintiff in any of the Courts 
below is a further reason why the objection 
cannot be entertained in second appeal. In 
any view of the case therefore there is no 
bar to the document in question being 
admitted and considered and to the appli- 
cability of the doctrine of part performance 
and the Courts below were in my opinion 
right in dismissing the plaintiff-appellant’s 
suit on account of the provisions of S. 53-A, 
T. P. Act. The appeal is therefore dismissed 
with costs. As the respondents themselves 
treat Ex. A-l as a lease they shall pay the 
requisite duty and penalty in respect of it 
within a month from this date. In case of 
default the document will be impounded. 

S.G./r.k. Appeal dismissed, 

3. Avadh Siogh v. Randhir Singh, (1938) OWN 
1085=178 I 0 388. 
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yORKE J. 

C. D, Lincoln — Garnishee — Appellant. 

V. 

i?. W. Anderson, Decree-holder and 
another, judgment-debtor — 

Respondents. 

Execution of Decree Appeal No. 19 of 
1938, Decided on 14th December 1938, 
against order of Dist. Judge, Lucknow D/- 
21st March 1938. 

(a) Civil P. C. (1908), O. 21. R. 104 (Oudh) 
~-Rule 104 does not involve any question o£ 
attachment. 

Rule 104 and follovring do not involve any 
question of attachment at all. The effect of notice 
under B. 104 is to give a warning to the garnishee 
that if he pays money owing by him to the origi¬ 
nal judgment-debtor his creditor, an order may be 
made against him to pay whatever debt was due 
to his creditor from him to the creditor's creditor. 

[P 87 01 2] 

(b) Civil P. c. (1908), O. 21. R. 104 (Oudh) 
—“Debt”—Meaning explained. 

A debt is a sum of money which is now payable 
or will become payable in the future by reason of 
a present obligation. In other words the question 
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whether the granishee is indebted to the judg* 
«aent-debtor means ■whether or not thero was a 
debt owing or aooruing to the judgment-debtor at 
the dAte of the service of the garnishee order nisi. 
The debts owing or accruing include debts dohita 
sn prasenti s-dvendcB iu futiiro. The distinction 
must be borne in mind between the case whore 
there is an existing debt, payment where of is 
deferred, and the case where both the debt and its 
payment rest in the future. In the former case 
there is an attachable debt; in the latter case there 
is nbt. If, for instance, a sum of money is payable 
on the happening of a contingency, there is no 
debt owing or accruing. But the mere fact that 
the amount is not ascertained does not show that 
rthere is no debt : (1915) 3 K R 499, Rel, on, 

CP 89 0 2 ; P 90 C 1] 

J. Jackson and M. L. Saksena — 

for Appellant, 

D. N. Bhattacharji and Ganesh Prasad — 

for Respondents 1 and 2. 

Judgment.—This is a second appeal in 
?an execution case arising out of garnishee 
proceedings. A decree was obtained by Mr. 
Anderson against Mr. Olliff Lee on 12bh 
August 1936 amounting to some Rs. 500 
•odd. This decree was transferred to the 
Court of the Civil Judge, Lucknow, for exe- 
•oution, and on 26th November 1936 an 
application was made for execution refer- 
•ring to O. 21, R* 46 and O. 21, R. 104, Civil 
P. 0., against Mr. Olliff Lee and against 
the Carlton Hotel in the capacity of gar- 
•nishee. The allegation under which this 
application was made was that the Carlton 
Hotel had employed Mr. Olliff Lee as a 
■consulting engineer in connexion with the 
construction of a restaurant at the Luck¬ 
now Exhibition and owed him money in 
respect of the work done by him in that 
connexion. The first point which arose in 
connexion with this application was whe- 
djber there ever had been a proper attach¬ 
ment under the provisions of O. 21, R. 46, 
and it has been held by the lower Appel, 
'late Court that inasmuch as notice was 
•served only upon the Carlton Hotel and 
not upon the judgment-debtor, Mr Olliff 
Lee also, there was no proper attachment 
under R. 46. There is no doubt upon that 
point, and it has not been sought on behalf 
-of the respondent to argue otherwise. We 
have to take it therefore that this is not a 
case of attachment under O. 21, R. 46 at all 
and the question is as to the validity of the 
iproceedings under O. 21, R. 104 following. 

Learned counsel began by arguing this 
appeal as if the question of attachment had 
■some importance with relation to the pro- 
i<]c6ediogs under Rule 104. In my opinion 
llEul© 104 and following *do not involve any 


question of attachment at all. The effect of 
notice under Rule 104 is to give a warning 
to the garnishee that if he pays money 
owing by him to the original judgment, 
debtor his creditor, an order may be made 
against him to pay whatever debt was due 
to his creditor from him to his creditor’s 

creditor. R. 104 provides that 
the Court may, io the cafse of any debt due to 
the judgment-debtor, issue a notice to any person 
(hereinafter called fhe garnishee) liable to pay 
such debt, calling upon him to appear before the 
Court and show cause why he should not pay or 
deliver into Court the debt due from him to such 
judgment-debtor or so much thereof as may be 
sufficient to satisfy the decree and the cost of 
execution. 

Rule 105 provides that 

if the garnishee does not forthwith or within 
such time as the Court may allow, pay or deliver 
into Court the amount due from him to the judg- 
ment-debtor or so much as may be sufficient to 
satisfy the decree and the costs of execution, and 
does not dispute his liability to pay such debt or 
deliver such moveable property, or if he does not 
appear in answer to the notice, then the Court 
may order the garnishee to comply with the terms 
of such notice, and on such order execution may 
issue as though such order were a decree against 
him. 

By Rule 106, 

if the garnishee disputes his liability the Court, 
instead of making such order, may order that any 
issue or question necessary for determining his 
liability be tried as though it were an issue in a 
suit, and upon the determination of such issue 
shall pass such order upon the notice as shall be 
just. 

Rule 112 further provides that 

where the liability of any garnii^hee has been tried 
and determined under these rules, the order shall 
have the same force, and bo subject to the same 
conditions as to appeal or otherwise as if it were a 
decree, 

and hence his first appeal. 

It is in the light of these Rules that we 
have to consider the nature of the debt in 
respect of which the notice was issued and 
which is apparently under the provisions 
of Rule 107 to be regarded as attached or 
sought to be attached. As has been pointed 
out by the learned District Judge a notice 
was first issued on 2Dd December and 
served on the Manager of the Carlton Hotel 
on 4th December 1936 when it was return¬ 
ed endorsed by the manager with the 
remark that the hotel owed no money to 
Mr. Olliff Lee, but Mr. Olliff Lee owed 
money to the hotel. On the return of this 
notice and failure to appear on the date 
fixed in the notice, the Court was compe- 
tenc to pass an order under R. 105 without 
further ado. The Court instead of doing 
this, issued a fresh notice on 10th Decern- 
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ber fixing 21sfc December and calling on 
the Carlton Hotel to prove that nothing 
was due from it. This notice was endorsed 
by the proprietor, Mr. Lincoln, with the 
remark that Mr. Olliff Lee owed the Carl¬ 
ton Hotel about Es. 800, and no one put in 
an appearance on behalf of the garnishee 
on 21 st December. Again it was clearly 
competent for the Court on that date to 
have passed a final order under Buie 105. 
The Court treated the appellant with 
unusual and, I would say, unnecessary con¬ 
sideration by issuing a further notice for 
16th January 1937 ^Yhich was served on 
12th January. In this the Carlton Hotel 
was ordered to produce account-books and 
to show that nothing was owing from it. 
An appearance was put in on 16th January 
and a defence was made. The case dragged 
on up to 18th March when a written state¬ 
ment was filed on behalf of the hotel in 
which it was alleged that according to Mr. 
Olliff Lee’s contract, he was to get 6 per 
cent, on the settled bill for the construction 
of the pavilion at the exhibition and that 
the bill had not yet been settled, but the 
fee or commission would not come to more 
than Bs. 800 whereas it was alleged that 
Mr. Olliff Lee owed to the hotel a bill of 
Bs. 1382.3.0. The work which Mr. Olliff 
Lee had been engaged to do was supervision, 
etc. of the building of a pavilion in the 
exhibition, the work of construction being 
done by Frizzoni & Co. Frizzoni & Co.’s 
bill was for Es. 20,189-12-6, but this was 
disputed and the amount adjudged due by 
Mr. Olliff Lee was only Bs. 11,067-7-3. 

The matter is said to have remained in 
dispute for a long time but was finally 
settled early in 1938 at Bs. 16,000 on which 
Mr. Olliff Lee’s commission would have 
been Bs. 960. He was however also entitled 
to costs of transport and he himself put in a 
bill dated 9th February 1937 for Bs. 1563 
based on 6 per cent, on Bs. 15,909-13-6 
with an expense account of Bs. 591. This 
expense account, which is dated 13th Janu¬ 
ary is Ex. 6, includes Bs. 141 for taxi hire, 
Bs. 30 for one visit to legal adviser and 
Bs. 420 described as services involved by 
the failure of the contractor to complete 
his contract, at the rate of Bs. 30 per visit 
for 14 visits from 15th to 31st December 
1936. On 12th February 1937 Mr. Olliff 
Lee wrote a business letter Ex. A-2 refer¬ 
ring to this bill for Bs. 1563 and asking 
Mr. Lincoln to implement without delay an 
alleged promise of part payment of Bs. 300 


made the previous day. On the same day- 
in a private letter he stated that his per¬ 
sonal account against this sum of Bs. 1568 
stood at Bs. 1121 made up of Bs. 100 
receipt given, Bs. 300 described as cheques 
given as receipt (this was an euphemism 
by which dishonoured cheques were to be 
treated as receipts for cash advances), and 
Es. 721 supplies, etc., given. This referred 
to hotel bills for drink etc., not including. 
board which was free as part of the terms 
of the contract between Mr. Olliff Lee and 
the hotel, though not mentioned in that 
contract. It was shown and found on the 
record as a fact that against this demand of 
Es. 1563 two payments were made to Mr. 
Olliff Lee of Bs. 300 and Bs. 200. Es. 300 
was paid by a cheque dated 25th February 
1937 and Bs. 200 by a cheque dated 5th 
March 1937. Some attempt was made by 
the hotel to explain away these two cheques 
but that attempt has been rejected and it 
has been found as a fact that these two ■ 
payments were made to Mr. Olliff Lee as 
stated. The learned District Judgeexamined 
the demands made against Mr. Olliff Lee in 
the bills of the hotel and he held that the 
hotel bad heavily overstated its demands 
by alleging that according to the hotel the 
amount due on account of the supplies was 
Bs. 1382-3-0. This amount was stated in 
the copies of bills, Ex. A-l and was made 
up of bills for supplies amounting to Bs. 
800-11-0, cash on dishonoured cheques 
Bs. 380, a small item of Be. 1-8-0 and a 
sum of Bs. 200 described as paid by cheque 
on 5th March 1937, that date being subse¬ 
quent to the date at the head of the bill' 
which is 17th February 1937. 

Even if all the other items were taken 
to be correct, the total amount could not be ■ 
more than Bs. 1182-3-0 as this sum paid 
by cheque could not possibly be regarded 
as on the same footing as cash advances 
taken on dishonoured cheques given by 
Mr. Olliff Lee. These bills for supplies 
amounting to Bs. 802-3-0 further included 
bills No. 1165 and 1129 of a Mr. A. Holmes 
amounting to Bs. 108-2.0 which had been 
thrown in with Mr. Olliff Lee’s bill on the 
allegation that Mr. Olliff Lee himself had 
authorized this procedure, the bills being 
bills for drinks, etc., supplied to Mr. Hol¬ 
mes who was said to have been Mr. Olliff 
Lee’s assistant. It has been contended that 
Mr. Olliff Lee never disputed inclusion of 
this sum in his bill, but on the other handt 
it appears to me that what Mr. Olliff Lee- 
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did do V7as only to agree to his bills so far 
as they were supported by vouchers. It has 
not been shown that he ever agreed to the 
inclusion of a bill of Mr. Holmes in his bill 
except by the evidence of an hotel clerk. 
Had this been a bill for the board and 
lodging of Mr. Holmes, I would not have 
thought it improbable that Mr. Olliff Lee 
might have sanctioned its being included in 
his bill, but on examination it is not the 
kind of bill for which the head of a firm 
would accept responsibility on behalf of an 
assistant. It seems therefore that the total 
amount properly due from Mr. Olliff Lee, 
according to this account, was really Rs. 
1074-1.0 as against the account of Rs. 1563 
for which he had put in a bill a week 
earlier. 

This is one view of the state of account 
as between the parties and the learned Dis¬ 
trict Judge seems to have acted on this 
view of the account in his final decision, 
but I am in some doubt whether he was 
justified in so doing. He himself says at 
page 6 of the typed copy of his judgment; 

We have to consider not what was the state of 
account between Mr. OlliS Lee and the Carlton at 
the time when the Carlton finally condescended to 
put in an appearance in Court bub at the time 
when the first notice was served upon the Carlton 
under O. 21, R. 104. This was on 4th December 
1936. 

He goes on to say, as I think quite 
rightly, that the Carlton had no right to 
make any payments to Mr. Olliff Lee after 
that date in respect of the debt due to 
him. The contention which is put forward 
on behalf of the appellants is that on 4th 
December 1936 there was no debt due to 
Mr. Olliff Lee from the Carlton Hotel. 
Learned counsel has contended that the 
first date at which it could possibly be said 
that there was a debt due was at the date 
on which the pavilion was handed over to 
the Carlton Hotel and the work of Mr. 
Olliff Lee completed. In my opinion how. 
ever the District Judge was in error on this 
point. Each of the three notices served on 
the hotel begins with the phrase, “whereas 

it is alleged that a debt of Rs.is 

due from you to Olliff Lee, the judgment- 
debtor,” and the respondent is entitled to 
rely on whichever of these notices suits his 
case best. If the appellant says that no 
debt was due on 4th December and that 
the debt, if any, arose on 15th December, 
he is still faced with the notice of 17th 
Dacembei and so far as the actual bill put 
in by Mr. Olliff Lee on 9th February is 


concerned, this is entirely for work dono 
prior to 4th January 1937, and therefore 
prior to the notice dated 9th January and 
served on 12th January and any payments 
made against that bill of Rs. 1563 after 
service of the notice on that date, are pay¬ 
ments made in the face of the notice and 
therefore the amounts paid under them 
are claimable by the decree-holder and an 
order may be made for the payment of 
those amounts to the decree-holder despite 
the fact that they have been paid by the 
garnishee to his own creditor, the judgment- 
debtor. 

On the other hand learned counsel for 
the appellant strongly contends that until 
a debt is ascertained, it cannot be called a 
debt within the meaning of R. 104 of O. 21. 
Learned counsel relied on the notes to 
Mulla’s Civil Procedure Code (Edn. 10), 
p. 220, which however is a note on S. 60 
with reference to attachment and sale of 
debts, and particularly on the remark that: 

Money that has not yet become due does not 
constitute a debt, for there is no obligation to pay 
that which has not yet become due. The word 
“debt” in this Section means an actually existing 
debt, that is a perfected and absolute debt. 

It appears to me very doubtful if there 
is anything in the notes under this Section 
which is really helpful to the appellant s 
case. According to Chitaley, Vol. I, p. 517, 
Note 7 : 

A “debt” is a sum of money which is now pay. 
able or will become payable in the future by rea¬ 
son of a present obligation. In other words, it 
means an actually existing debt, that is a perfect- ■ 
ed and absolute debt. 

Reliance was placed on 1934 A L J 
713' but that ruling is not, in my opinion, 
applicable to the circumstances of the pre¬ 
sent case, and the claim which was one for 
the unpaid portion of the mortgage money 
was dismissed on the view that it was not 
a debt due to the mortgagor in the hands of 
the mortgagee, and it was open to the mort¬ 
gagor to sue the mortgagee for recovery of 
damages on account of the failure of the 
mortgagee to perform his part of the con¬ 
tract. For the respondent reference was 
made to 3 K B 499^ at page 516 where it 
was remarked : 

The question whether the garnishees were‘‘in¬ 
debted to the judgment-debtor” means whether oi 
not there was a debt owing or accruing to the 

1. Khunni Lai v. Bankey Lai, (1934) 21 A I R 

All 449=164 I 0 542=1934 A L J 713. 

2. O’Driscoll v. Manchester Insurance Commit¬ 

tee, (1915) 3KB 499=86 L J K B 83 = Ha 
L T 683=79 J P 553=31 T L R 632=59 S 5 
697=13 L G R 1156. 
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judgment-debtor at the service of the garnishee 
order nisi. 

It is well established that “debts owing or accru¬ 
ing” include debts dehita in prcesenti snlvenda in 
fufurn. The matter is well put in the Annual 
Practice 1915. page 808 : “But the distinction 
must be borne in mind between the case where 
there is an existing debt, payment whereof is 
deferred and the case where both the debt and its 
payment rest in the future. In the former case 
there is an attachable debt, in the latter case there 
is not.” If, for instance, a sum of money is pay. 
able on the happening of a contingency, there is 
no debt owing or accruing. But the mere fact that 
the amount is not ascertained does not show that 
there is no debt. 

Applying the principles which are to be 
derived from the above notes and rulings 
it appears to me that so far as can be 
inferred from the appellant’s own bills the 
amount due to the hotel from Mr. Olliff 
Lee up to 15th January 1937 was Rupees 
796-3-0 less Rs. 108-2-0, i. e. Rs. 688-1.0, 
which in the light of the case reported in 
38 Bom 631® the garnishee was entitled to 
set off against any amount due by the 
hotel to Mr. Olliff Lee. On the other hand 
there was due from the hotel to Mr. Olliff 
Lee an amount claimed by Mr. Olliff Lee 
to amount to Rs. 1563 and which by the 
very admission of the appellant amounted 
to at least Rs. 500 more than the amount 
which was due by Mr. Olliff Lee to the 
hotel. I say advisably “by admission” in 
the light of the fact that the hotel actually 
made payments by cheques of those amounts 
to Mr. Olliff Lee. Not only was there Rs. 
500 due but there was a considerably 
larger amount as can be inferred from the 
fact that this sum of Rs. 500 was paid in 
face of the fact that five cheques totalling 
in all Rs. 380 given to the hotel by Mr. 
Olliff Lee had been dishonoured and had 
therefore been added to the amount of 
bis account. 

Learned counsel for the respondent has 
contended that it is a finding of fact that 
Rs. 300 and Rs. 200 were paid towards the 
existing debt and I am in full agreement 
with that contention. He has further argu. 
ed that it is a finding of fact that the 
money claimed by the decree.holder was 
due to the judgment-debtor from the garni¬ 
shee on 4th December 1936. I am doubt¬ 
ful whether this is really a finding of fact 
as it depends on the legal question as to 
the stage at which Mr. Olliff Lee’s claim 
would become a debt, but I am quite clear 

3. Tayaballi Ghiilam Husein v. Atmaram Sakba- 
ram, (1914) 1 A I R Bom 299 = 26 I 0 376= 
38 Bom 631=16 Bom L R 520. 


in my mind that at the date of the third 
notice which was just as good a notice 
under 0. 21, R. 104, as either of the pre¬ 
ceding notices, there was a debt due from 
the hotel to Mr. Olliff Lee amounting to 
approximately Rs. 880. The lower Appel¬ 
late Court was therefore fully justified in 
making the order that the garnishee appel¬ 
lant would pay into Court the sum of Rs. 
500 for payment to the decree-holder Mr. 
Anderson. I hold that the judgment-credi¬ 
tor’s appeal was rightly allowed by the 
learned District Judge. This appeal there¬ 
fore fails and is dismissed with costs. 

d.s./r.k. Appeal dismissed. 
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Parmeshur Din and others — 

Plainti ffs — Appellants. 

V. 

Hargobind Prasad and others — 

Defendants — Respondents. 

First Appeal No. 67 of 1938, Decided on 
16th November 1938, against order of 
Addl. Civil Judge, Bara Banki, D/- 17th 
February 1938. 

Court-fees—Suit for partition of joint family 
property dismissed — Appeal — Court-fee of 
Rs. 15 is sufficient. 

A suit for partition of what was alleged to be 
joint family property was dismissed on the ground 
that the property was not joint family property. 
The plaintiff appealed against this decree : 

Held that the court-fee of Rs. 15 paid by the 
appellant was sufficient : 8 Cal 757 ; AI B 1934 
Lah 563 and AI B 1930 All 443, Er.pl. 

[P 90 0 2; P 91 0 1] 

Bhagwati Nath and P. L. Varma — 

for Appellant^ 

Judgment. —This is an office report to 
the effect that the court-fee paid by the 
plalntiffs-appellants in this Court is defi. 
cient by a sum of Rs. 1905. The suit was 
for partition of what was alleged to be 
joint family property. The trial Court 
accepting the plea of the defence held that 
the property was not joint family property 
but was the self-acquired property of the 
defendants. On this ground the suit of the 
plaintiffs was dismissed. They are now 
appealing against this decree and the office 
reports that they should pay ad valorem 
court-fee on the value of the shares sought 
to be partitioned. 

We have heard the learned counsel fori 
the appellants and are of opinion that thdl 
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joourfc.fee of R 3 . 16 paid by the appellants 
in this Court is sufficient. We have seen 
Ithe oases referred to by the office but none 
of them appears to us to be in point. In 
iaot 8 Cal 767^ goes against the office 
report. In A I R 1934 Lah 563^ which was 
•decided by a Full Bench it was held that 
in a suit for partition of joint property 
where the plaintiff alleges that he is in 
actual or constructive possession thereof, 
the court-fee payable would be under Art. 
17 (vi), Sch. 2, Court-fees Act. In this case 
no doubt the question arose as to the 
a,mount of court-fee payable on the plaint 
but the case remains the same in appeal so 
iar as its nature is concerned. In A 1 E 
1930 All 443® in which also the trial Court 
had held that the plaintiff was not in pos¬ 
session and the suit was dismissed for want 
of payment of the proper court-fee a learned 
Judge of the Allahabad High Court held 
that the plaintiff was not liable to make 
good the alleged deficiency in the court-fee 
until the question of joint possession was 
not finally settled in appeal. We therefore 
reject the office report and hold that the 
•court-fee paid by the appellants in this 
oase is sufficient. 

D.S./r.K. JReport rejected. 

1. Kirti Churn Mitter v. Aunath Nath Deb, 
(1882) 8 Cal 757=11 G L R 95. 

:2. Asa Bam v. Jagannath. (1934) 21 A I R Lah 
663=150 I C 994=16 Lah 631=36 P L R 48 
(F B). 

:d. 7al Pratap Narain Singh v. Babi Pratap 
Narain Singh. (1930) 17 A I R All 443=124 
I C 708=62 All 756=1930 A L J 984. 
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Emperor. 

Criminal Eevn. No. 115 of 1938, Decided 
on 23rd November 1938, against order of 
Addl. 8e8s. Judge, Bahraich, D/. 9th 
August 1938. 

Penal Code (1860), Se. 149, 147 and 324 -- 
*S. 149 does net create an offence by itself but 
•enlarges area of guilt in cases falling under 
■S. 147 — Accused convicted under S. 147 and 
S« 324 read with S. 149 —- Separate sentences 
ipassed in respect of both offences held legcd. 

Section 149 itself is not a Section which creates 
«n offence in the same sense as does for example 
8. 147. It does create an offence but only in the 
awn BA that it creates in all the persons who have 
part in a riot, the same offence as is com¬ 
mitted by the parUcular individuals who cause 


Oudh 91 

hurt, or grievous hurt or commit murder or com¬ 
mit any other crime in furtherance of the common 
object. It does not mean that the Section creates 
a separate offonco composed partly of rioting and 
partly of theoffencoconstructively committed. Sec. 
149in factenlarges theareaof guilt under S. 828 or 
S. 826 or whatever the Section may be in cases to 
which S. 147 applies A 1 R 1984i Mad 388, Dts- 
settled.: AIR J925 PCI, Expl.\ 9 All 645 and 
16 Cal 442, Ref. [P 93 0 2) 

Whore therefore the accused are convicted under 
S. 147 of being members of an unlawful assembly 
and under Ss. 324/149 by reason of hurt caused by 
one of them and are sentenced to separate terms of 
imprisonment in respect of both the offences, the 
sentences are legal and no exception can be taken 
to them '.AIR 1914 Oudh 205 and 97 I C 804, 
Foil.; AIR 1934 Mad 388 and AIR 1924 Cal 
771, Not foil. [F 93 0 1] 

Nasirullah Beg — for Applicants. 

Asst. Govt. Advocate — for the Crown. 

Order. — This is an application in revi¬ 
sion in a case under Ss. 147, 325 and 148, 
I. P. C. For the purposes of this case it is 
scarecely necessary to go into the merits at 
all. It has been found that the applicants 
were members of an unlawful assembly 
and in prosecution of the common object of 
that assembly they attacked one Chand- 
rika and caused him-grievous hurt. They 
were convicted by the Magistrate of offen¬ 
ces under Ss. 147 and 325, I. P. C., and 
sentenced under the former Section to 
undergo four months rigorous imprison¬ 
ment and under the latter to undergo six 
months rigorous imprisonment each and 
also to pay a fine of Rs. 10 each with six 
months further rigorous imprisonment in 
default. One of the applicants, Muneshar, 
was further convicted under S. 148,1. P. C. 
and sentenced to undergo four months’ 
rigorous imprisonment. The substantive 
sentences were ordered to run concurrently. 
The applicants went in appeal to the Addi¬ 
tional Sessions Judge of Gonda at Bahraich 
by whom their appeals were dismissed. 

The first point raised in this application 
is that the frame of the charges is not cor. 
rect. The charges were as follows: 

I. M. Altaf Husain Khan, Magistrate, First Class, 
Bahraich, charge you Ragbubar, Mune^^har, Goli, 
Oauri Shankar, son of Tulshi Bam, Gauri Shankar, 
son of Nand Lai, Dhonrey. Ori Lai, Ram >^hankar 
and Bharosey : Firstly, that you, on or about the 
idtbday of October 1937. at village Raipur Karnia 
before sunrise were member of an unlawful as¬ 
sembly and in prosecution of the common object 
of such assembly to beat Ghandrika, committed the 
offence of rioting, and thereby committed an 
offence punishable under S. 147,1. P. G. 

The wording of this charge seems to me 
to be entirely adequate and lucid. The 
second charge was: 
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Thab you, on or about the 16th day of October 
1937 at village Raipur Karnia before sunrise were 
member of an unlawful assembly the common 
object of which was to beat Chandrika and thab 
while you were member of such an unlawful 
assembly another member of the same voluntarily 
caused grievous hurt to Chandrika and thereby 
committed an oSence punishable under Ss. 326/149, 
Penal Code. 

It 13 clear that this charge like the first 
charge, is addressed to each individual of 
the nine persons whose names appear at 
the top of the page, and the only improve¬ 
ment which could have been made ui^n 
this charge might have been the addition 
of the words "you or" before the words 
“another member of the same", but the 
omission of these words does not appear to 
me to be such as could lead to any doubt 
in the minds of the applicants or any pre¬ 
judice to them in the defence of their case. 

The second point, which arises out of 
the first point, is that the charges having 
been framed as stated, the learned Magis¬ 
trate convicted the applicants as stated by 
me above. Learned counsel has referred to 
a number of rulings in which it has been 
held that if an accused person is charged 
with “constructive" grievous hurt under 

S. 325. I. P- C., read with S. 149, L P. C., 

he cannot be convicted of the substantive 
offence under S. 325,1. P. G., such a course 
nob being warranted by the provisions of 

Secs. 236, 237 and 238, Criminal P. C. I 
might have attached some importance to 
this contention, had it appeared from the 
judgment that the applicants had actually 
been convicted of the substantive offence 
under S. 325 and nob of what has been 
called the constructive offence under that 
Section by the application of S. 149,1. P. C. 
The judgment however shows that this 
was not a case in which after framing a 
charge of constructive commission of an 
offence under S. 325, I. P. 0., the accused 
were convicted of the substantive off'ences. 
What appears to have happened in the 
present case is that the Magistrate has 
merely in his judgment omitted mention of 
S. 149 in connexion with the conviction 
under S. 325. The point does nob seem to 
have been raised at all in the argument 
of the appeal before the learned Sessions 
Judge. 

The third point which has been urged 
and pressed with considerable force is that 
in view of the provisions of S. 71, I. P. C., 
although it is nob illegal to convict in such 
a case as the present one of an off’ence 
under S. 147 and also of an offence under 


S. 325 read with S. 149,1. P. C., it is illegal 
to inflict separate sentences for the two 
offences, on the view not that the offence 
under S. 325 is one -of the parts which go¬ 
to make up the offence under S. 147 but 
that the offence of rioting is a part of the- 
offence under S. 325 read with S. 149. In 
this connexion reference has been made to 
a decision of the Madras High Court 
reported in A I E 1934 Mad 388.^ 
same view has been taken in 51 Cal 79,*' 

where one of the learned Judges remarked: 

In my judgment the learned Judge had no juris¬ 
diction to sentence the accused in this case for 
both offences. If he had thought that it was neces¬ 
sary that the accused should be punished with a 
sentence of three years’ rigorous imprisonment, he 
could have inflicted a sentence for that period 
under S. 325 read with Sec. 149 and he need not 
have passed any sentence under S. 147. 

It was also remarked that the Court, 
that is tho High Court, was not necessarily 
obliged to maintain the sentence passed 
first in point of time and to set aside the 
one that comes next. On the other hand 
in 17 O G 184^ Mr. Lindsay, Judicial 
Commissioner, held that where the appli¬ 
cants were convicted under S. 147 of being, 
members of an unlawful assembly and 
under Ss. 324/149 by reason of hurt caused 
by one of them and were sentenced to- 
separate terms of imprisonment in respect 
of both the offences, the sentences were- 
legal and no exception could be taken to 
them, and that view was followed by Sir 
Louis Stuart C. J. in 3 O W N Sup 92.^ 
It has been suggested that the decision 
reported in 17 O C 184® is based on a dis¬ 
tinguishing of the Calcutta case based on 
the fact that one of the members of the- 
unlawful assembly in question in the Oudh 
case was actually proved to have commit¬ 
ted an offence punishable under S. 324, 
I. Pi C. It appears to me that that was a 
distinction without a difference. It is true- 
thab in that case a single member of the 
unlawful assembly was convicted of a sub¬ 
stantive offence under S. 324 and on the= 
ground of thab conviction the other mem¬ 
bers were convicted by the ap plication of 

1. Ponniah Lopes v. Emperor, (1934) 21 AIR- 

Mad 388 = 1934 Or 0 684=150 IC 977=67' 

Mad 643=35 Cr L J 1226=66 M L J 572. 

2. Keamuddi Karikar v. Emperor, (1924) 11- 

A I R Cal 771=811 0 593=25 Or L J 945= 

51 Cal 79=28 OWN 347. 

3. Mahpal Singh v. Emperor, (1914) 1 AlR 

Oudh 205 = 25 I C 633 = 15 Cr L J 625=1> 

0 C 184. 

4. Sheo Nath v. Emperor, (1926) 3 O W N Sup- 

92=97 1 C 804=27 Cr L J 1172. 
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S. 149, I. P. 0. In the present case wo havo 
it that a large numhor of injuries was inflic- 
ted by some one or other of the persons 
who have been convicted of rioting, and it 
does not appear to me that the inability to 
•convict any one of them of a substantivo 
sentence under S. 325 makes any real 
difference in principle to the correctness of 
sentencing all these persons separately for 
the offences under Ss. 147 and 325 read 
“with S. 149, I. P. C. The point is almost of 
an academic nature in most cases but the 
•question whether S. 71 really is or is not a 
bar to the infliction of separate sentences 
is by no means free from difficulty. That 
•jpoint was scarcely discussed either by Mr. 
iLindsay or by Sir Louis Stuart, but the 
fact does remain that so far as there is any 
current of rulings in this Court it is to the 
effect that such sentences are legal and I do 
not find any sufficient reason for taking a 
’ different view. 

I might observe in this connexion that 
as appears from the Madras case reported 
in A I E 1934 Mad 388,' the view of that 
Court, in which the view taken by Totten¬ 
ham J. in 16 Cal 442^ and the view taken 
hy the Bench of the Allahabad High Court 
in 9 All 645® were dissented from, was 
based on an interpretation of the decision 
of their Lordships of the Privy Council in 
•52 I A 40.^ Tottenham J. had said in re¬ 
gard to the question whether the offence 
under S. 326 read with S. 149 was a sepa¬ 
rate offence from the offence of rioting and 
punishable separately, that he was unable 
to adopt the view of the majority and he 
.added : 

I could perhaps do so if S. 149 defined and made 
punishable any specific oSence ; bub it does not do 
this. It simply declares that under certain citcum- 
Btances every person, who is a member of an un¬ 
lawful assembly, is guilty of the ofience committed 
by some other member of it, whatever that 
oSence may be ; and, if he is guilty, I apprehend 
ftie is liable to be punished for it. 

In the same way in 9 All 645,® the 
Bench of the Allahabad High Court took 
the view that Sec. 149 created no offence, 
but was merely declaratory of the prin¬ 
ciples of common law which had prevailed 
at any rate in England. The learned Judges 
■of the Madras High Court went on to say 
that the Privy Council has now held in 

5. Nilmony Poddat v. Queen-Empress, (1869) 16 
Cal 442 (F B). 

-fi* Queen-Empress V. Bisheshar, (1887) 9 All 645 
sl887 A W K 149. 

7. Barendra Euznar Ghosh v. Emperor, (1925) 12 
w: A 1R P 0 1=86 1 0 47=26 Or L J 481=62 
Oal 197=52 1 A 40 (P O). 


52 I A 40^ that Sec. 149 creates a spocific 
offence and deals with the punishniont of 
that offence. They proceeded to treat it as 
creating another offence of which the 
offence under S. 147, for which the appel¬ 
lants had also been convicted, was a part, 
on the same line of reasoning as was ad¬ 
opted in the Calcutta cases- Now the dictum 
of their Lordships of the Privy Council 
arose out of an argument in connexion with 
Secs. 114, 149 and 34 and it was said : 

The other part of tbe appellant's argument rests 
on Ss. 114 and 149, and it is said that, if Sec. 34 
hears the meaning adopted by the High Court, 
these Sections are otiose. Sec. 149 however is cer¬ 
tainly not otiose, for in any case it creates a speci¬ 
fic offence and deals with the punishment of that 
offence alone. 

With the greatest possible respect for fcho 
opinion of the learned Judges of the Madras 
High Court I would suggest that tbe inter¬ 
pretation given by them to this remark of 
their Lordships of the Privy Council goes 
far beyond the true meaning of the remark. 
The Section itself is not a Section which 
creates an offence in the same sense as does 
for example S. 147. It does create an offence 
but only in the sense that it creates in all 
the persons who have taken part in a riot, 
the same offence as is committed by the 
particular individuals who cause hurt, or 
grievous hurt or commit murder or commit, 
any other crime in furtherance of the com¬ 
mon object; but as I understand it their 
Lordships did not mean to say that it 
created a separate offence composed partly 
of rioting and partly of the offence con¬ 
structively committed. Sec. 149 in fact en- 
larges the area of guilt under Sec. 323 or 
S. 325 or whatever the Section may be, in 
cases to which S. 147 applies. In my opi¬ 
nion therefore the dictum of their Lord- 
ships of the Privy Council does not render 
erroneous the dissentient view expressed 
by Tottenham J. in 16 Cal 442^ or the 
view of the Bombay High Court in 17 Bom 
260.® There is therefore the more justifica¬ 
tion for continuing to follow the previous 
Oudh cases to which I have referred. 

The only question which remains is the 
question of sentence. Learned counsel has 
urged that in any case the sentence of four 
months is sufficient to meet the ends of 
justice, and he has sought to support this 
argument by a reference to points of doubt 
in regard to the facts. So far as the findings 
of fact go, I am not prepared to go into 

8 . Queen-Empress v. Bana Punja, (1893) 17 Bom 
260 (F B). 
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them in revision. The real point for consi¬ 
deration in regard to the sentence is the 
nature of the injuries inflicted on the 
■wounded man Chandrika. This man had 
no less than six penetrating wounds, 15 
contusions, and one abrasion on different 
parts of his body. One of the penetrating 
wounds fractured the nasal bone on the 
left side of the bridge of the nose. Both 
bones of the left forearm were broken as 
also were both bones of the right forearm. 

It is clear from an examination of the 
injuries that Chandrika was the victim of 
a peculiarly brutal assault, and in these 
circumstances I find it impossible to accept 
the view that the sentences inflicted are 
too severe. This application therefore fails 
and is dismissed. 

n.s./r.k. Application dismissed. 
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ZiAUii Hasan and Yorke JJ. 

Bisheshar Singh — Applicant. 

V. 

Jadunath Singh and others — 

Opposite Party. 

Misc. Appln. Nos. 943 and 1011 of 1938, 
and P. A. No. 125 of 1938, Decided on 
19th December 1938. 

Receiver Appointment — Principle upon 
which Court to exercise discretion in appoint¬ 
ing receiver—When property is ** in medio ** 
Court may appoint receiver—When rights of 
parties with regard to property are decided, 
property cannot be said to be in medio.*' 

The appointment of a receiver must be on the 
principle of preserving property pending the litiga¬ 
tion which is to decide the right of the litigant 
parties. In such cases the Court must of necessity 
exercise a discretion as to whether it will or will 
not take possession of the property by its officer. 
No positive unvarying rule can be laid down as to 
whether theCourt will or will not interfere by this 
kind of interim protection of the property. Where 
indeed the property is as it were in medio, in the 
enjoyment of no one, the Court can hardly do 
wrong in taking possession. It is the common 
interest of all parties that the Court should pre¬ 
vent a scramble. No one is in the actual lawful 
enjoyment of the property so circumstanced, and 
no wrong can be done to anyone by taking and 
preserving it for the benefit of the successful liti¬ 
gant : (1853) 4 H LC 997, Bel. on. [P 95 0 1] 

But where there has been a decision on the 
merits deciding the rights of the parties in the 
respective properties concerned, the property can¬ 
not be said to be any longer “ in medio and the 
unsuccessful party while appealing against such 
decision cannot rely on the above principle in 
asking for the appointment of a receiver : A I R 
1927 Fat 220 and AIR 1926 Oudh 504, Disting. 

[P 95 0 2] 


, Jadunath Singh A. I. R. 

Haidar Husain and Iffcikbar Husain — 

for Applicant.. 

Ram Bharosey Lai, R. N. Shukla, Nia- 
matuallah and Bishun Singh — 

for Opposite Party. 

Ordep. — These are two applications^ 
by Chaudhri Bisheshwar Singh, defendant- 
appellant, and Chaudhri Ram Bijai Baha- 
dur Singh, another party to First Civil 
Appeal No. 125 of 1938, asking this Court 
by the application of O. 40, R. 1, Civil 
P. 0., to appoint a receiver of certain pro¬ 
perty during the pendency of that appeal. 
This is an appeal in a taluqdari case deci¬ 
ded by Hamilton J., on 17th November 
1938 sitting on the Original Side of this 
Court. By the decision in this case the suit 
of the plaintiff Chaudhri Jadunath Singh 
for declaration in respect of the entire 
taluqdari property has been decreed, and 
in respect of the non-taluqdari property e» 
decree has been made distributing that 
property between the plaintiff, defendant 1 
appellant, and defendant 3. Defendant I 
has now appealed, his main ground of appeal 
being that his ancestor Guman Singh was 
the elder brother of Sheo Bakhsh Singh,, 
ancestor of the plaintiff, whereas the learned 
Judge has decided that Sheo Bakhsh Singh 
was the senior of the two brothers. The 
main question in issue in the appeal is a 
pure question of fact. During the pendency 
of the suit in the trial Court the whole of 
the property in dispute came first into the 
custody of the Deputy Commissioner of 
Rai Bareli on the death of the last holder, 
Chaudhrain Mitthan Kuar, on 6th July 
1936, but subsequently it was entrusted to 
two Receivers, both of them advocates of 
this Court, and it remained in their custody 
and management pending the disposal of 
the suit. At the time of the disposal of the 
suit it was ordered that they should be 
discharged and should make over possession 
to the parties in the terms of the decree. It 
is now sought that this receivership, which 
came to an end by the order of 17th Nov¬ 
ember 1938, should be continued until the 
final decision of the appeal by this Court. 

Learned counsel for the applicant has 
laid a great deal of stress on the contention 
that the property is at the present moment, 
as he describes it, in medio, and he puts 
forward this contention largely with the 
object of being able to rely on the well 
known decision in (1853) 4 H L 997,^ in 

1, John Owen v. Sarah Homan, (1868) 4 H 1j 0 
997=10 E R 752. 
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'whioh the Court made the followicg re. 
marks \ 7 hi 0 h are of general applioation : 

The receiver, if appointed in this case, must bo 
appointed on the principle on whioh the Court oi 
Ohauoery acts, of preserving property peuding the 
litigation whioh is to decide the right of the liti* 
gant parties. In such cases the Court must of 
necessity exercise a discretion as to whether it will 
or will not take possession of the property by its 
officer. No positive unvarying rule can be laid 
down as to whether the Court will or will not 
interfere by this kind of interiui protection of the 
property. Where indeed the property is ns it wore 
in medio, in the enjoyment of no one, the Court 
can hardly do wrong in taking possession. It is 
the common interest of all parties that the Court 
should prevent a scramble. Such is the case when 
a receiver of a property of a deceased person is 
appointed pending a litigation in the Ecclesiastical 
Court as to the right of probate or administration. 
No one is in the actual lawful enjoyment of the 
property so circumstanced, and no wrong can be 
done to anyone by taking and preserving it for 
the benefit of the successful litigant. But where 
the object of the plaintifi is to assert a tight to 
property of which the defendant is in the enjoy, 
ment, the case is necessarily involved in further 
questions. 

The question is whether when there has 
been a decision on the merits deciding the 
rights of the parties in the respective pro¬ 
perties concerned, the property can be said 
to be any longer ‘in medio.’ Learned coun¬ 
sel referred to a number of cases, as for 
example AIR 1927 Pat 220,^ but that is 
not a case at all on all fours with the pre¬ 
sent case. A reference was also made to a 
well-known case of this Court, AIR 1926 
Oudh 504.® In that case Stuart C. J and 
Misra J. accepted the appeal and retained 
the Deputy Commissioner as receiver of 
the property till the disposal of the suit. 
This was a case in which the Deputy Com¬ 
missioner, who was acting as receiver, was 
discharged by a Judge of this Court sitting 
on the Original Side and in appeal the Court 
decided to retain the Deputy Commissioner 
as receiver of the property till the conclu¬ 
sion of the suit. This was not a case of 
continuing the receivership pending the 
disposal of the appeal. It has been stated 
before us that in fact the receivership was 
continued right up to the time of the final 
disposal of the suit by their Lordships of 
the Privy Council but we have not before 
us any order passed at the same stage of 
the case as is present here. Incidentally it 
may be noted that the Bench of this Court 
remarked that they wished to make it 

2. Nilambar Das v. Mabal Behari Das, (1927) 14 
A I R Pat 220=101 I 0 640. 

8 . Mohammad AU Khan v. Nisar Ali Ehan, 
(1926) 13 A IB Oodh 604=96 10 661. 


absolutely clear that this was an excop. 
tional case and they referred to the princi. 
pies laid down in (1853) 4 U L G 997^ and 
remarked that they did not consider that 
they were acting in any way contrary to 
those principles in retaining the Deputy 
Commissioner as receiver in the case, and 
in any case they further provided that 
although they were depriving the defen¬ 
dant.respondent of the power to select his 
own manager, they were not prepared to 
deprive him of the income to which he was 
entitled from the estate owing to the fact 
that he had been declared in possession of 
it by the Revenue Court and that his name 
had been entered in the revenue papers. In 
our opinion it is no longer possible to say 
that property is any longer 'in medio’ after 
a declaratory decree has been passed as in 
the present case. 

The further question pressed on behalf 
of the applicant-appellant is that there is 
a danger of waste, and as be says irrepar. 
able loss, in case he is successful in his 
appeal. Learned counsel for the opposite 
party very aptly put forward the suggestion 
that if this was the attitude of the appli¬ 
cant, he should be prepared to pay the cost 
of receivership during the pendency of the 
appeal, which would otherwise be a dead 
loss to the successful plaintiff. This sugges¬ 
tion met with no response whatever. It is 
true that possession will necessarily be 
handed over by the receivers in accordance 
with the terms of the declaratory decree, 
but we are not impressed with the conten- 
tion that this may entail irreparable loss 
to the appellant in case of his success. The 
suggestion made is that the respondent may 
cut trees and make transfers to financier 
and divide up the estate. It is possible that 
there might be some cutting of trees but 
transfers would all be pendente lite and 
could not constitute irreparable loss. In 
fact no suggestion was made in the appli. 
cation as to what this irreparable loss could 
be. We are in no way satisfied that in res¬ 
pect of the zamindari property, there could 
be any question of irreparable loss. We 
find DO force in the application of the defen- 
dant-appellant and so far as it relates to 
the zamindari property we dismiss it. 

As regards the application of Chaudhri 
Ban Bijai Bahadur Singh, this relates only 
to certain cash sums. The claim of this 
defendant and defendant 5 was made under 
a will which mentioned a sum of Rs. 5000 
but implied that that was not a fixed sum. 
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Those defendants claimed Rs. 58,000 and 
have been given Es. 25,000 by the learned 
Judge of this Court. It is said that this 
cash amount of Es. 58,000 and ornaments, 
the value of which is not certain, are in 
the Court’s own custody and deposited in 
the Imperial Bank where the cash sum has 
been invested in 6xed deposit. Learned 
counsel suggests that if this money is made 
over to the persons to whom it will go 
under the decision of the trial Court, there 
will be some difficulty about its restitution 
and possibly S. 144, Civil P. C.. might not 
be found applicable, hence he asks that 
this be retained in custody, and he places 
some reliance on the provisions of O. 39, 
R. 7, Civil P. C. In the alternative he 
prays that if this money is to be paid over, 
security may be taken from the persons 
concerned. In this connexion he lays some 
stress on the fact that his client will suffer 
equally with the successful plaintiff because 
he will be unable to withdraw the sum of 
Es. 25,000 which has been adjudged to 
him. In our opinion there is some force in 
the contentions put forward, and in any 
case there is no question of real depriva. 
tion to anybody by making an order that 
the ornaments be retained in the Court’s 
own custody pending the disposal of the 
appeal, and that persons wishing to with¬ 
draw the cash deposits may only do so on 
furnishing security to the satisfaction of 
the Court. We order accordingly. 

n.s./r.K Order accordingly. 
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Hamilton J. 

Baghuhir Singh and others — 

Plaintiffs — Appellants. 

V. 

Thakurain Sukhraj Kuar — 

Defendant — Respondent. 

Second Appeal No. 189 of 1936, Decided 
on 13th December 1938, against order of 
Civil Judge, Sultanpur, D/- 9th April 1936. 

(a) Evidence Act (1872), S. 90—Court can 
make presumption of fact about genuineness of 
original document if such presumption is justi" 
fled by proved facts and circumstances of case 
—Appellate Court ought not to interfere with 
discretion of trial Court with regard togenuine^ 
ness of document when reasons given by it are 
priraa facie sound. 

Although no presumption of law can be made 
tinder S. 90, Evidence Act, as regards the genuine¬ 
ness of a document the original of which has not 
been produced in Court, yet the Court can make 


presumption of fact about its genuineness if such 
presumption is justified by the proved facts and 
circumstances of the case. The same will of course 
apply to an original when it applied to a copy. 
The r.aising of a presumption under,S. 90, Evidence 
Act, as to the genuineness of an old document is a 
matter eminently within the discretion of the 
trial Court and an Appellate Court ought not to 
interfere with the discretion of the trial Court if 
the reasons given by it are not prima facie 
unsound: A I B 1936 Oudh 87; AIR 1936 Oudh 
482 and AIR 1935 Oudh 289, Rel. on. 

[P 97 C 2] 

(b) Deed—Execution—Mortgage executed in 
Oudh in> such old time as year 1822 bearing 
expression *Sahi* instead of signature of execu> 
tant can be held to be valid. 

Under S. 2 (52), General Clauses Act, the mark 
is something done by a person who cannot write 
and it is therefore very doubtful whether it 
includes any writing such as the word ‘Sahi,’ and 
hence the writing of a word such as ‘Sahi’ cannot 
be considered to bo a mark made b}' a person who 
is unable to write his name in the absence of any 
proof that in fact that particular person is unable 
to write his own name. However the fact that in 
Oudh in such old times as the year 1822 docu¬ 
ments not infrequently bore an expression like 
‘Sahi’ instead of the signature of executant entitles 
one to presume that documents so executed were 
valid documents and consequently a mortgage 
deed with expression ‘Sahi’ can bo held to be a 
valid mortgage deed '.AIR 1931 Cal 596 and 
AIR 1935 Oudh 289, Ref. * [P 99 0 1] 

Bhagwabi Nath Srivastava — 

for Appellants, 

P. N. Chaudhri — for Respondent. 

Judgment.—This is an appeal by the 
plaintiff’s against a decision of the Civil 
Judge of Sultanpur who modified against 
the appellants a decision of the Munsif of 
Sultanpur. The suit of the plaintiffs was 
that they were in possession of the land in 
suit on a mortgage dated 2nd Badi Asarh 
1229, that is to say 1822, and they asked 
for a declaration that they had become 
owners of the property as the usufructuary 
mortgage had now become irredeemable. 
The learned Munsif decreed the suit, but in 
appeal the plaintiffs were only declared 
mortgagees of the land in suit by adverse 
possession starting from 1884. The learned 
Civil Judge held, if I understand his deci¬ 
sion correctly, that the plaintiffs were 
tenants up to 1884, that they then obtained 
mutation, that subsequently they treated 
the property as if mortgaged to them and 
in 1934 the defendant admitted that the 
plaintiffs were mortgagees. I have not to 
consider here whether, on the facts found 
by the learned Civil Judge to exist, the 
plaintiffs were entitled to the decree which 
he has given but only whether they are 
entitled to more than he gave them, namely 
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to be declared as full owners for reasons 
stated above. There are four piocos of 
evidence which have to be considered. 

(1) The mortgage deed. A copy of the 
mortgage deed has been hied and it shows 
that it was executed on 2nd Bad! Asarh 
1229.F,that the scribe was Ishwari Prasad, 
that there were attesting witnesses, that 
Drigpal Singh is mentioned in the body as 
mortgagor, that the executant instead of 
signing his name wrote the word “sahi" 
and that there was a paramsana of Hs. 29. 
Paramsana is the amount which the mort> 
gagee must yearly pay to the mortgagor 
from the prohts of the property after deduct, 
ing that amount which he is entitled to 
keep in lieu of interest on the consideration 
money of the mortgage deed. As this docu. 
ment is more than 30 years old the learned 
Munsif presumed it genuine under S. 90, 
Evidence Act, but the learned Civil Judge, 
for reasons which I shall consider later, 
held that it was not proved. 

(2) Exs. 9, 5 and 6 papers of the first 
settlement in 1865 which show that the 
ancestor of the plaintiffs was entered as a 
tenant of the plots in dispute at a rental of 
Es. 51. 

(3) In 1884 the plaintiffs applied for 
mutation and in their application referred 
to a mortgage deed, dated Sudi 2 Asarh 
1239 and stated the paramsana to be Es. 
106-9-3, but the sum of Es. 29 is entered 
and cut out. “Sudi” for “Badi” is obviously 
a mistake and the learned Civil Judge 
himself calls it a slight mistake and the 
fact that there was entered the sum of Es. 
29 which was then cut out and replaced by 
the sum of Es. 106-9-3 also shows that the 
mortg&ge so relied upon was the mortgage 
in suit. 

(4) In 1934 the defendant brought a suit 
for arrears of rent against the plaintiffs 
alleging the rent to be Es. 106-9-3, that is 
to say the same rent stated in the muta- 
tion application of the plaintiffs and that 

■ certain defendants in the suit, that is to say 
the plaintiffs here, were mortgagees and 
other defendants were sub-mortgagees. 

It is not the case of either party that 
there is any other mortgage than the one of 
1822 and consequently this suit brought by 
the defendant in 1934 is really a recogni. 
tion that what was stated in the mutation 
application was correct, and the mutation 
application was based on the very mortgage 
-deed filed in the present suit. The learned 
Civil Judge has therefore failed to realize 
1989 0/18 &li ' 


that there is this evidence to show that tho 
mortgage deed in suit is genuine. It has 
been held in 1935 OWN 1376^ that 
although no presumption of law can be 
made under S. 90, Evidence Act, as regards 
the gonuinoness of a document tho original 
of which has not been produced in Court, 
yet the Court can make presumption of fact 
about its genuineness if such presumption 
is justified by the proved facts and circum. 
stances of the case. The same will of course 
apply to an original when it applied to a 
copy. It has been held in 1935 OWN 845- 
that the raising of a presumption under' 
S. 90, Evidence Act, as to the genuineness! 
of an old document is a matter eminently^ 
within the discretion of the trial Court and 
an Appellate Court ought not to interfere 
with the discretion of the trial Court if the 
reasons given by it are not prima facie un¬ 
sound. This was also held in 1935 OWN 
387^ where it was stated that an Appellate 
Court would be slow to interfere with the 
discretion exercised by a lower Court in the 
matter of raising a presumption under S. 90, 
Evidence Act, bub the discretion allowed 
by the Section is a judicial discretion which 
has to be exercised on sound legal principles 
and after due regard to all the evidence and 
circumstances. 

There is nothing suspicious in the morb- 
gage deed itself. The learned Civil Judge 
regards it as not being genuine for the fol. 
lowing reasons: It is not signed nor thumb, 
marked and an incomplete and invalid 
document in the hands of an unscrupulous 
person might be validated by the mere 
writing on it of the word “sahi." I do nob 
see any great force in this argument because 
it would be just as easy to put a thumb 
mark of any one—the chances of finding a 
specimen of the genuine thumb-mark of the 
person alleged to be the executant being 
practically nill after 100 years have elapsed. 
It would therefore b6, if anything, easier for 
the purposes of forgery to pub a thumb 
mark instead of writing the word “sahi” as 
there is more cbahce of finding some writ- 
ing of the alleged executant than another 
thumb-mark. There would be no greater 
difficulty in forging the signature of the 
alleged executant than in writing the word 

1 . Shamsunnissa Bibi v. All Afsghar, (1936) 23 

AIR Oudh 87=1935 OWN 1376. 

2. Radhe Kishun v. Basdeo Lai, (1935) 22 A I R 

Oudh 482=156 I C 983=1935 OWN 845 

3. Special Manager, Court of Wards, Balrampur v 

Titbeni Prasad, (1935) 22 A J R Oqdh 289 = 

154 IC 966=1935 OWN 387 = U Luck 35. 
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sahi.” If there "was no ■writing of his in 
existence there would be nothing to com¬ 
pare either the signature or the word “sahi” 
and if there was any writing of his it would 
be no more difficult to imitate it in writing 
his name than in writing the word “sahi.” 
As regards the argument that the signatures 
of the attesting witnesses or of the scribe 
are not proved, the answer is that if every¬ 
thing was proved there would be no need to 
presume anything. 

The last reason given is that the genuine, 
ness is placed in great suspicion by the fact 
that at the first settlement no attempt was 
made by the alleged mortgagee to get the 
mortgage recorded and, on the other hand, 
he was shown as tenant at the rate of 
Bs. 51 and this entry could not have been 
made except on a verification from the 
tenant and the landlord. The learned Civil 
Judge states that the mortgagee accepted 
his position as a tenant and had the rent 
determined at the rate of Es. 51, while the 
paramsana in the mortgage was said to be 
Es. 29 and it was not till 1884 that an 
application was made for mutation and then 
the paramsana was entered as Es. 106-9.3, 
It is true that no application was made by 
the mortgagee to be entered as such, but 
the entry as tenant is, I think, explicable. 
There is no doubt that under the mortgage 
deed paramsana had to be paid and it is 
undoubted that the price of grain has 
increased considerably after 1882. The 
amount payable as interest on the other 
hand, remained the same hence one would 
naturally expect the amount to be paid by 
the mortgagee to the mortgagor to increase 
as the value of the produce of the land 
increased and this would explain why from 
Es. 29 it became Es. 61 and finally became 
Es. 106-9.3. In 1934, although the defen¬ 
dant herself sued for arrears of rent alleg¬ 
ing it was paramsana, she got a decree in 
the Eevenue Court, that is to say the Court 
then considered paramsana to be a tenant’s 
rent which could be recovered in an ordi¬ 
nary suit for arrears of rent. I do not by 
any means say that such a payment would 
be a payment of rent, but if it was, then 
the entry made at settlement about the 
V?.yment of paramsana in no way disproved 
-ihe existence of the mortgage. Even if this 
v’ew is incorrect and such paramsana can- 
i:ot be recovered in a suit for arrears of 
rent, there is nothing strange if the Settle¬ 
ment Officer and the parties themselves 
held the view as was held by the 


Eevenue Court in 1934. This entry there¬ 
fore of tenancy in the circumstances of the 
case is no strong argument against the 
genuineness of the mortgage. Against this 
we have the fact that mutation was claimed 
and obtained on the very basis of this 
mortgage in 1884, and presumably the 
defendant bad notice and the learned Civil 
Judge evidently thought she had notice 
because he held that the adverse possession 
by mortgage started from the time that this 
application for mutation was filed. There 
was therefore a silent recognition by the 
alleged mortgagor of the existence of this 
mortgage. In 1934 there was the clearest 
recognition of this mortgage by the suit 
brought by the defendant on the allegation 
that the present plaintiffs were her mort¬ 
gagees and were liable to pay the same 
paramsana rent as was entered in the appli¬ 
cation for mutation. 

In these circumstances therefore the 
learned Munsif acted in no way arbitrarily 
in exercising the discretion which he was 
entitled to exercise under S. 90, Evidence 
Act, and the learned Civil Judge should not 
have interfered with the exercise of that 
discretion. There remains one point whe¬ 
ther that mortgage was valid or invalid. 
It was in former times not unusual for the 
executant of a mortgage, specially if he was 
a person of some position, to write the word' 
"sahi” instead of his signature and instead' 
of, or in addition to, an impression of his 
seal. An example of this appears in 58 Cal' 
686 * and other examples occur in 1935 
OWN 387.^ The documents in this caso 
were not held to be genuine, but even if 
these documents were cot genuine, tbe- 
writicg of the word "sahi” shows that this^ 
was a recognized way of executing a docu¬ 
ment. I have also myself come across docu¬ 
ments with the word "sahi” or "likha sahi”^ 
in the place of the signature. In 58 Cal 686* 
where the actual words were "shree sahi” 
the words were held to be "a sort of 
symbolic writing which is to be taken to 
be the signature in the absence of proof to 
the contrary,” With all due respect to the 
learned Judges who decided that case. I do 
not feel able to go so far. Under S. 2 (62) 
General Clauses Act, 

‘sign’ • 'with its grammatical variations and cog¬ 
nate expressions, shall, with reference to a person 
who is unable to write his name, include mark 
with its grammatical variations and cognate 
expressions. _ 

i'4i Shailendranath v, Girijabhushan, (1931) 18 
A I R Cal 696=133 I 0 696=68 Cal 686. 
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The mark is therefore something done 
by a person "who cannot ■write and it 
appears to me therefore very doubtful whe¬ 
ther it includes any writing such as the 
word **sahi”, and I find it difficult to pre¬ 
sume that if a person can write the word 
"sahi” he is nevertheless unable to write 
his own name. Therefore I am not able to 
^consider the writing of a word such as 
|*‘sahi*’ to be a mark made by a person who 
^is unable to write his name in the absence 
jof any proof that in fact that particular 
'person is unable to write bis own name. 
This document however purports to have 
been executed in the year 1822 in Oudh 
which was then no part of British India, 
and therefore for valid execution it was not 
subject to the rules existing then or later 
in British India. What were the require¬ 
ments in 1822 in Oudh to execute a valid 
mortgage deed I do not know, nor can 
learned counsel tell me, but the fact that 
at that time documents ^not infrequently 
bore an expression like sahi’* instead of 
the signature entitle one, in my opinion, to 
presume that documents so executed were 
valid documents and consequently this 
mortgage deed was a valid mortgage deed. 
Once it was a valid mortgage deed no ques¬ 
tion of adverse possession arises, and the 
plaintiffs are entitled to their decree. Even 
if this mortgage deed was not valid, if the 
possession of the defendants arose from 
that day and continued throughout on the 
basis of that deed, they have established 
their allegation of adverse possession since 
1822 and are consequently entitled to the 
decree asked for. Apart from those entries 
in the papers of 1865, there is no reason 
for holding that the possession of the plain¬ 
tiffs was due to anything other than this 
mortgage deed, and I have already said 
that the application for mutation was an 
allegation that that mortgage deed had 
been acted upon and this allegation was 
not denied in 1884 and was actually, in my 
opinion, admitted by the suit for param- 
sana rent in 1934. 

Therefore I find that the plaintiffs hold 
this land on a valid usufructuary mortgage 
deed dated 1822 and therefore the decision 
of the learned Munsif was correct, and 
even if the mortgage was invalid they have 
held this land on that invalid mortgage 
since 1822 and have now acquired full 
title by adverse possession. I therefore sat 
aside the decision of the learned Civil 
Judge and restore that of the original 


Court decreeing the suit. The plaintiffs are 
entitled to their costs throughout. 

D.S./R.K. Suit decreed. 
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Hamilton J. 

Bam IlaraJch and another —Appellants. 

v. 

Badhika Dutt, Plaintiff and others — 

Respondents. 

Second Appeal No. 282 of 1936, Decided 
on 26th January 1939. 

(a) Oudh Rent Act (22 of 1886), S. 3 (9)-^ 
Birt rights, nature of. 

Bitt rights are under proprietary rights. 

[P 100 C 1] 

(b) Oudh Rent Act (22 of 1886), S. 5~Word 
^'proprietor” includes a subordinate proprietor. 

It is not only a person who has lost proprietary 
rights in the sense of superior proprietary rights 
that becomes an occupancy tenant under Sec. 5, 
Oudh Rent Act, but the word “proprietor” in the 
Section includes a subordinate proprietor also : 
Jwcda Prasad's Rent Act Rulings No. 49 and 2 
OLJ 714. Foil.; AIR 1928 Oudh 41 and AIR 
1931 Oudh 352, Ref. ; A J R 1934 Oudh 264, 
Disting. [P 100 0 1,2] 

(c) Oudh Rent Act (22 of 1886), S. 5—Once 
occupancy rights are created under Sec. 5 they 
are such under S. 5 and no decree of a Settle* 
ment Court can confer them. 

If all the conditions of S. 5 necessary to confer 
occupancy rights are created and there is a Settle¬ 
ment Court decree passed subsequently, such 
decree does not confer occupancy rights which ate 
already in existence under 8, 6, though it may at 
most confer in addition certain other occupancy 
rights. [P 101 C 1] 

K. N. Tandon for Suraj Narain — 

for Appellant. 

Krishna Prasad — for Bespondent 1. 
Judgment. — This is an appeal against 
an appellate decision of the Civil Judge of 
Gonda decreeing a suit for possession as 
mortgagee. The plaintiff Radhika Dutt 
brought a suit alleging that he was the 
heir of Shiv Narain, mortgagee, who was in 
possession till his death on 26bh September 
1932. He alleged that defendants 1 and 2, 
Bam Harakh and Gajadhar, had taken pos¬ 
session on the death of Shiv Narain and he 
impleaded Som Nath and Pandohi, defen¬ 
dants 3 and 4, as heirs of the original 
mortgagor. Defendants 3 and 4 admitted 
the plaintiff’s claim but defendants 1 and 2 
alleged that the plaintiff was not the heir 
of Shiv Narain and though they admitted 
Shiv Narain to be mortgagee they said the 
mortgage was invalid as it was a mortgage 
of occupancy rights conferred under Sec. 5, 
Oudh Rent Act. The original Court found 
the mortgage to be invalid and found that 
the plaintiff had not proved that he was 
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the heir of Shiv Naraio aod therefore dis¬ 
missed the suit. The learned Civil Judge 
found the plaintiff to be the heir of Shiv 
Narain and found that the land was occu¬ 
pancy land under a Settlement Court decree 
but nob occupancy land under S. 5, Oudh 
Bent Act, so that the mortgage was not in¬ 
valid but voidable only at the instance of 
the superior proprietor. Consequently, he 
allowed the appeal. The finding that the 
plaintiff is the heir of Shiv Narain is a 
finding of fact which cannot be reopened 
.here. 

The learned counsel for the defendant- 
appellants has however urged that the 
lower Appellate Court was incorrect in 
holding that the mortgage was valid. The 
learned Civil Judge has not stated clearly 
why he considered that this land was nob 
occupancy land under S. 5, Oudh Rent Act, 
bub from his reference to certain decisions 
to the effect that birt rights are not supe. 
rior proprietary rights, I understand him 
to mean that in his view a person must 
have had and lost superior proprietary 
rights before he could become an occupancy 
tenant under S. 5, Oudh Bent Act, in view 
of the use of the word “proprietor” in the 
second part of that Section. The learned 
counsel for the respondent has argued that 
a person must lose proprietary rights and 
not under.proprietary or subordinate-pro¬ 
prietary rights in order to become an occu¬ 
pancy tenant under S. 5, Oudh Bent Act, 
and has nob urged that birt rights are not 
under.proprietary rights. 

It may be said that in most cases birt 
rights have been recognized as being under- 
proprietary rights. They would apparently 
be so in this case because the predecessors 
of the mortgagee were given birt rights 
over the whole village. In 1870 on the 
strength of that birt grant they applied in 
the Settlement Court for under proprietary 
rights but the Court held that they had 
lost them at a certain time, and therefore 
dismissed the claim for under.proprietary 
rights. It however held that in certain land, 
including the land now in suit, they had 
never lost possession, but did not give them 
under.proprietary rights over this land bub 
only occupancy rights heritable but not 
transferable. I cannot agree with the view 
of the learned Civil Judge that only a per¬ 
son who has lost proprietary rights in the 
sense of superior proprietary rights becomes 
an occupancy tenant under Sec. 5, Oudh 
Rent Act. The word “proprietor” in S. 5, 


Oudh Rent Act, has been held to include a 
subordinate proprietor in Jwala Prasad’s 
Rent Act Rulings No. 49, a decision of the 
Judicial Commissioner of Oudh. This was 
also held in 2 0 L J 714,^ a decision of' 
the Board of Revenue. I agree with these 
decisions, and the use of the words “pro. 
prietary rights, whether superior or subor. 
dinate” at the beginning of S. 5, in my 
opinion, show that the word “proprietor” 
later in the Section means a person who 
had proprietary rights whether superior or 
subordinate. It is not disputed that if the 
word “proprietor” be read in this sense the 
ancestors of the mortgagors bad fulfilled all 
the conditions laid out in S. 5 which con¬ 
ferred occupancy rights. 

The learned counsel for the plaintiff-res¬ 
pondent however urges that because the 
rights were conferred by a Settlement 
Court decree of 1870, the mortgage was 
not invalid but voidable only at the in¬ 
stance of the landlord, and he has further 
urged that as these rights as shown by the 
decree were granted on an agreement with 
the landlord they come under the proviso 
to S. 5. He has quoted in this respect the 
following decisions: 4 O W N 1033^ where 
it was held that occupancy rights were 
conferred by a settlement decree subse. 
quent to the year 1868 as the result of an 
agreement between the landlord and the 
tenant so that the tenancy was one covered 
by the proviso to S. 5. It is not stated in 
that judgment whether the agreement was 
in writing or not bub as an agreement in 
the proviso to S. 5 has to be in writing, I 
presume that it was in writing. Another 
case that he quoted is 8 0 W N 785* 
where qabzadari rights were conferred in a 
Settlement Court based on a compromise. 
The compromise was presumably in writing 
and therefore, an agreement under the 
proviso. 

There is nothing to show whether that 
agreement in the Settlement Court which 
is referred to in the decree of 1870 was 
oral or in writing and as it is not shown to 
be in writing I cannot hold that the qabza¬ 
dari rights come under the proviso to S. 5. 
There then remains to be considered whe- 

1. Babu Jagdeo Siogb v. Karam Ali, (1915) 2 

O L 3 714. 

2. Abdul Ghafoor v. Earamat Khan, (1928) 16 

AIR Oudh 41=106 I C 126=4 OWN 

1033. 

3. Gaya Prasad v. Beni Madbo, (1931) 16 A I B 

Oudh 362 = 134 I 0 472 = 7 Luck 111 = 8 

OWN 785. 
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tber the decree ot 1870 conferred qabza. 
dari rights or not. No decision has been 
quoted to me showing that if all the condi. 
tions of S. 5 necessary to confer occupancy 
rights had been complied with but there 
was a Settlement Court decree the occu. 
pancy rights should be deemed to be con. 
ferred by the decree. It would appear from 
11 O W N 1032* that in that case there 
was a decree and the Court considered 
whether the defendant or his predecessor- 
in.title had acquired occupancy rights 
under the provisions of S. 5, Oudh Bent 
Act. On the facts the Court found that he 
had not, because it was not proved that his 
ancestors had been in possession of pro. 
prietary rights within the period men. 
tioned in the Section. The question was 
nevertheless gone into although there was 
a decree of the Settlement Court and it 
would appear therefore that had the Court 
found that all the conditions of S. 5 had 
been fulfilled it would have held that 
occupancy rights had been acquired under 
the Section and not by virtue of the decree. 
In my opinion one must consider whether 
the decree of the Settlement Court has 
conferred occupancy rights which had not 
been acquired under S. 5 because the neces¬ 
sary conditions had not been complied with 
or whether the decree recognized the ac- 
quisition of occupancy rights owing to the 
fulfilment of the conditions of Sec. 5. 

Once the conditions have been fulfilled, 
occupancy rights have been created and a 
decree passed after that date cannot confer 
occupancy rights, for they are already in 
existence, or at most can confer in addition 
certain other occupancy rights but not in 
substitution of those under Sec. 5. I hold 
therefore that in the present case the occu. 
pancy rights are occupancy rights under 
8. 5 and therefore the transfer was alto¬ 
gether invalid. 

The plaintiff has sued as mortgagee and 
if there is no valid mortgage he is not the 
mortgagee though be is the son of Shiv 
Narain because Shiv Narain did not hold 
on a valid mortgage. The contesting defen¬ 
dants themselves got mutation on the mort¬ 
gage in favour of Shiv Narain but as the 
mortgage is invalid they are not mortgagees 
in law. The plaintiff has not sued in the 
alternative on the ground that be is enti¬ 
tled to possession as the heir of Shiv 
Narain whether Shiv Narain was a mort- 

4. Tikam Singh v. Bhagwan Din, (1934) 21 
A 1 R Oudh 264 =11 OWN 1032. 


gagee in law or not, and he has never ap- 
plied for amendment on the allegation that 
he is entitled to possession as the heir of 
Shiv Narain even if Shiv Narain was not 
in law a mortgagee. He stands or falls on 
his case according to whether the mortgage 
in favour of Shiv Narain is valid or not, 
that is to say, he must prove his right to 
possession as mortgagee to oust the con. 
testing defendants. This he has failed to do 
and therefore his suit must fail. I therefore 
allow the appeal and dismiss the suit with 
costs throughout. 

S.G./R.K. Appeal allowed. 
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Thomas C. J. 

Gajadhar — Applicant 

V. 

Emperor. 

Criminal Revn. No. 141 of 1938, Decided 

on 6th January 1939. 

Criminal P. C. (1898), S«. 4 (h), 250 — 
Applicant making application to the Hon’ble 
Premier that certain police officers had com¬ 
mitted offences under I. P. C. — Application 
forwarded to District Magistrate — District 
Magistrate directing Sub.Divisional Magistrate 
to take statement of applicant on oath—Appli* 
cant making statement on oath repeating allega¬ 
tions — Police officers tried and acquitted of 
offences with which they were charged—Com¬ 
plaint found to be false and applicant directed 
to pay compensation under S. 250—Order held 
proper—Statement made by applicant on oath 
held amounted to complaint. 

An application that a certain police officer and 
two constables had committed oSences under 
Ss. 161, 347, 323, I. P. C., being forwarded to the 
District Magistrate by Hon’ble the Premier,^ the 
District Judge forwarded it to the Sub-Divisional 
Magistrate to take the statement of the applicant 
on oath. The Sub-Divisional Magistrate sent for 
the applicant and took his statement on oath and 
the applicant reiterated the allegations made in 
the application. The District Magistrate bolding 
that it amounted to a complaint retransferred it to 
the Sub-Divisional Magistrate for disposal. The 
police officer and the constables were tried and 
were acquitted of the ofiences with which they 
were charged and the complaint was found to be 
false and the applicant was directed to pay com¬ 
pensation under S, 250, Criminal P. C. : 

Held that the order was justified. That the 
statement made by the applicant on oath before 
the Sub-Divisional Magistrate was a complaint as 
defined by S. 4 (h). That the statement on oath by 
the applicant came under the words “upon infor¬ 
mation given to a Magistrate” in 8. 260. 

(P 102 0 2] 

H. N. Misra and Dr. J. N. Misra — 

for Applicant. 

Asst. Govt. Advocate — for the Crown. 

Order. — This is an application in 
revision against the order of the learned 
Sessions Judge of Gonda dated 29th Sep. 
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tember 1938, upholding the order of a First 
Class Magistrate of the same place dated 
22nd June 1938 awarding compensation of 
Rs. 100 to the accused under S. 250, Crimi¬ 
nal P. C. It appears that Gajadhar, appli¬ 
cant, sent an application on 23rd August 
1937 to the Hon’ble Premier against Sub- 
Inspector, Pt. Radhe Shiam, Officer in 
Charge of the Police Station Andhiari, and 
two constables, Sheo Shankar and Suraj 
Bakhsh Singh, charging them of offences 
under Ss. 161, 347 and 323, I. P. C. The 
Hon’ble Premier sent the application to 
the District Magistrate of Gonda who for¬ 
warded it to the Sub.Divisional Magistrate 
with the following order : “Please send for 
the applicant and ask him to make a state¬ 
ment on oath; ^.he does so, send on.” 

The Sub-Divisional Magistrate sent for 
the applicant and took his statement on 
oath. Gajadhar reiterated what he had said 
in his application to the Hon’ble Premier. 
The Sub-Di visional Magistrate after record¬ 
ing the statement of Gajadhar on oath 
submitted it to the District Magistrate who 
endorsed as follows : “ This amounts to a 
complaint. Retransferred to S. D, 0., Man. 
kapur for disposal.” 

The Sub.Divisional Magistrate summon- 
ed the Sub-Inspector and the two constables, 
and after a careful and protracted trial 
acquitted them holding that the complaint 
was false and frivolous. He accordingly 
issued notice to the complainant to show 
cause why he should not be made to pay 
compensation under S. 260, Criminal P. C. 
After hearing the accused Gajadhar the 
Sub-Divisional Magistrate awarded against 
the accused Gajadhar Rs. 50 compensation 
to the Sub-Inspector and Rs. 25 to each of 
the two constables. The learned Sessions 
Judge on appeal held that the application 
sent to the Hon’ble Premier did not 
amount to a complaint but the statement 
made on oath by Gajadhar on 1st Novem¬ 
ber 1937, before the Sub-Divisional Magis- 
trate, amounted to a complaint. He 
accordingly dismissed the appeal as in his 
opinion the order passed by the Sub-Divi- 
sional Magistrate was justified. 

In this revision the sole point which has 
been raised by the learned counsel on 
behalf of the applicant is that the state¬ 
ment made by Gajadhar before the Sub- 
Divisional Magistrate did not amount to a 
complaint as the applicant was sent for by 
the Sub-Divisional Magistrate and there¬ 
fore he had to make that statement. I do 


nob agree with this contention. It was open 
to the applicant not to have made any such 
statement. He could have simply said that 
he did not wish to support the application 
on oath, and I have nob the slightest doubt 
that under those circumstances the matter 
would have been dropped. 

Under S. 250, Criminal P. C., if in any 
case instituted upon information given to a 
Magistrate, one or more persons is or are 
accused of any offence triable by a Magis. 
trate, and the Magistrate by whom the case 
is heard discharges or acquits the accused, 
and is of opinion that the accusation 
against them or any of them was false and 
either frivolous or vexatious, the Magis¬ 
trate may award compensation. I have notl 
the slightest doubt that the statement onl 
oath mad© by Gajadhar comes under thel 
words “upon information given to a Magis-’ 
trate”. The word "complaint” is defined in 
S., 4 (b), Criminal P. C., and it means the 
allegation made orally or in writing to a' 
Magistrate with a view to his taking actionj 
under this Code that some person has com.' 
mitted an offence. I therefore hold that the 
information given by Gajadhar on oath’ 
amounts to a complaint as defined in Sec.’ 
4 (b). Criminal P. C. The view taken by 
the learned Sessions Judge is correct, and 
I accordingly dismiss the application. 

E.M./R.K. Application dismissed. 
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Thomas C. J. and Yorke J, 

Brij Manohar and others — Appellants. 


V. 

Bamanand and another —Respondents. 
Misc. Appeal No. 89 of 1936, Decided 

on 26bh January 1939. 

(a) Civil P. C. (1908), O. l.R. 10, O. 43.R. 1 
and S. 115 — Order adding person as party to 
suit is not appealable nor one open to revision. 

An order under O. 1, B. 10 (2) adding a {^rson 
as a party to a suit is not appealable nor is it one 
which can be assailed in revision being merely an 
interlocutory order : A I R 1932 P C 146, 
Distinq.; AIR 1932 Cal 448, Expl. [P 103 C 2] 

(b) Civil P. C. (1908), O. 43, R. 1, O. 41, 
Rr. 23 and 25, S. 151—Order of remand made 
in exercise of inherent powers of Court is not 
appealable — Court merely sending back case 
for retrial without revising any order of trial 
Court — Order of remand does not fall under 
O. 41, R. 23 or R. 25 — It is one passed under 
inherent powers of Court. 

An order of remand made in exercise of the 
inherent powers of tbe Court is not appealable 
under O. 43, R. 1. Where the Court merely sends 
back a case for retrial without coming to any 
decision on the soundness or otherwise of the trial 
Court’s decision, the order of remand, as it does 
not reverse any order of the trial Court, does not 
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COQ 16 under 0. 41, R. 33, nor is It an order of 
femaud under O. 41, R. 25 and that being so it 
enust be held to be one passed under the inherent 
f>owers of the Court. tP 103 0.2] 

G. D. Khare and K, Krishna — 

/or ilppe/Zanfs. 

B. P. Misra — for Respondents. 
Jadgment. — This is a miscellaneous 
appeal purporting to be an appeal under 
the provisions of O. 43, R. 1 (u), Civil 
P. 0., from an order of remand. The present 
fplainliCfs-appellants are the mortgagees of 
certain property which includes plots Nos. 
87 and 90 said to have been mortgaged by 
the Mahant Hari Saran Das as proprietor. 
The plaintiffs alleged that the defendants 
being riayas in the village had built a house 
on these plots without their permission 
and thereby their security had been dimi¬ 
nished, and they sought to recover posses¬ 
sion of the plots by demolition of the house. 
The main plea of defendant 1, Ramanand, 
was that the house in suit was built with 
the permission of the late Mahant Har 
Narain Das. The trial Court accepted this 
plea of permission and dismissed the plain¬ 
tiffs’ suit on 3l8t October 1935. The lower 
Appellate Court added certain issues and 
remanded the case apparently under the 
provisions of O. 41, R. 25. Under this order 
the trial Court recorded a finding on the 
issues remitted and returned the case to 
the lower Appellate Court. 

On this case coming up again for hearing 
on 12th August 1936, two applications were 
made to the Court, one by defendant 1, 
Ramanand, to the effect that he wanted 
the mortgagor, Bhalya Hari Saran Das, 
whom he calls the real owner of the pro¬ 
perty to be added as a party and the other 
by the same Bhaiya Hari Saran Das who 
applied to be made a party. In both these 
applications it was stated that Bhaiya 
Bari Saran Das did not desire the house to 
be demolished. The learned Civil Judge 
thereupon passed an order dated 30th 
October 1936 against which the present 
appeal is filed. In this order he did two 
things, first of all he made Bhaiya Hari 
Saran Das a party to the suit under the 
provisions of O. 1, R. 10 (2), read with 
S. 107, Civil P. C., and secondly he remand- 
the suit to the trial Court for retrial 
with Bhaiya Hari Saran Das as defen¬ 
dant 2. 

Learned counsel for the appellants argues 
that the order making Bhaiya Hari Saran 
Das a party was an improper order and 
should be got rid of by the setting aside of 


this order of remand. In the first place wo 
are of opinion that the order rnaking 
Bhaiya Ilari Saran Das a party is nob 
appealable as it could only be appealable as 
an order and an order under 0.1, R. 10, is 
not appealable as it does not find a place in 
O. 43, R. 1. It is also not one which can 
be assailed in revision because it is clearly 
an interlocutory order. Learned counsel for 
the appellants has referred us to the case 
in A I R 1932 P C 146,^ but we do not 
consider that this case is of any help to 
him. The case in A I R 1932 Cal 448 
seems to be rather a support for the proce¬ 
dure adopted by the learned Civil Judge 
than to be a sound basis for attacking that 
procedure. 

The second question which arises is whe¬ 
ther the order of remand made by the 
learned Civil Judge is one which can be 
assailed in appeal. It is quite clear that it 
is not one to which the provisions of 0.41, 
R. 23, are applicable because this is not a 
case in which the lower Appellate Court! 
has reversed the order of the trial Court. 
On the contrary he has sent the case back 
for retrial without coming to any decision 
on the soundness or otherwise of the trial 
Court’s decision. Similarly, it is not an order 
of remand under the provisions of 0. 41, 
R. 25. In these circumstances it is im¬ 
possible to hold that the remand has been 
made otherwise than in the exercise of the 
inherent powers of the Court, and it has 
been held by this Court as by other Courts 
in a series of cases that an order of remand 
made in the exercise of the inherent powers 
of the Court is not appealable under the 
provisions of 0. 43, R. 1. It might also be 
remarked that the present order of remand 
may well be regarded as rather more 
favourable to the appellants than otherwise 
since the case goes back for decision on the 
merits with all the parties to the matter 
in dispute present before the Court, and the 
decree of the trial Court which dismissed 
their suit therefore no longer stands in their 
way, although it has not been actually 
reversed. We are clearly of opinion that the 
order under appeal is one against which no 
appeal lies. This appeal accordingly fails and 

is dismissed with costs, 

B.M./r.K. Appeal dismissed. 

1, Tuan Man v. Che Bom, (1932) 19 A I R P C 

146=136 I C 632 (P C). 

2. Banbihari Mukherji v. Bhejnath Singh, (1932) 

19 A I R Cal 448=138 I 0 104=59 Cal 329. 


104 Oudh 


Balbaj Kiseobe V. Maheaj Kishore 


A. I. R. 1939 Oudh 104 

Hamilton and Yorkb JJ. 

Balraj Kishore — Appellant. 

V. 

Mahraj Kishore — Respondent. 

Misc. Appeal No. 94 of 1936, Decided 
on 9th January 1939. 

Civil P. C. (1908). Ss. 104 (1) (f), 104 (b). 
O. 41, Rr. 23, 25, Sch, 2, Para. 20^AppIica* 
tion by plaintiff to have award bled dismissed 
-—Appeal against order of dismissal allowed by 
Appellate Court and case remanded to trial— 
No appeal lies against order of Appellate Court 
according to S. 104 (b) — Order of remand is 
not one made under 0.41, R, 23 but one under 
inherent powers of Court and is not appealable. 

Where an application by a plaintiff in a suit, to 
have an award made by arbitrators filed and a 
decree passed in accordance with it, is dismissed 
by the Court, and on appeal under S. 104 (b) by 
the plaintiff against the order dismissing his appli¬ 
cation the Appellate Court allows the appeal and 
remands the case, no appeal lies from the order of 
the Appellate Court. The order of the trial Court 
under S. 104 (1) (f) is not a decree but merely an 
order and no appeal lies according to Sec. 104 (b) 
from an appellate order made under the provisions 
of S. 104 (1) (f). Moreover, the remand order 
passed^ by the lower Appellate Court, since it does 
not arise out of a decree is not an order of remand 
under the terms of 0. 41, R. 23 and as it does not 
fall within the provisions of 0. 41, R. 25 it can be 
nothing other than a remand made in the exercise 
of the inherent powers of the Court and an order 
of remand made in the exercise of inherent powers 
is not appealable. [P 104 0 2 ; P 105 C 1] 

Radha Krishna — for Appellant. 

B. K. Dhaon — for Respondent. 

Judgment. — Balraj Kishore, defendant, 
appeals from an order of the District Judge 
of Rai Bareli allowing the appeal of the 
opposite party, plaintiff Mahraj Kishore, 
and setting aside the order of the Civil 
Judge of Partabgarh who had dismissed 
the plaintiff’s application to have an award 
made by arbitrators filed and a decree 
passed in accordance therewith. This was 
a case which fell within the provisions of 
paras. 20 and 21 of Sch. 2, Civil P. C. The 
plaintiff Mahraj Kishore applied under 
para. 20 that the award be filed in Court 
and notice was directed to be given to the 
other parties. The opposite party defendant 
objected and a number of issues were framed 
by the Civil Judge, who however decided 
only Issues 1 and 2, and held thereon that 
the award was vitiated by the misconduct 
of the arbitrators. He accordingly dismissed 
the application to have the award filed. 
Thereupon the plaintiff appealed under the 
provisions of S. 104 (l) (f), Civil P. G., to 
the District Judge of Rai Bareli, who took 
a different view on Issue 1 and held that 
the award had not been vitiated by the 
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misconduct alleged in Issue 1. He accord¬ 
ingly remanded the case to the Civil Judge 
for the decision of the other issues. Against 
this decision the present appeal is filed by 
the defendant.appellant. 

A preliminary objection is taken that no 
appeal lies on the view that this is a case 
of appeal from order and that in the first 
place Cl. (2) of S. 104 in the ordinary way 
bars an appeal from an appellate order 
made under the provisions of S. 104, Cl. (l) 
(0, and secondly that if this be taken to be 
an order of remand, then it is not covered 
by the provisions of O. 43, E. 1 (u), as at 
present framed by this Court. 

Order 43, B. 1 (u), as it now stands for 
this Court, provides that 

an appeal shall lie from the following orders under 
the provisions of S. 104, namely : 

(u) an order under R. 23 of 0. 41, remanding a 
case, where an appeal would lie from the decree of 
the Appellate Court. 

The question that arises is whether this 
is a remand under the provisions of O. 41, 
B. 23 at all. That Buie has been modified 

by this Court and now runs as follows : 

Where an Appellate Court has reversed a decree 
and all questions arising in the case have not been 
decided, it may, if it thinks fit, by order remand 
the case, and may further direct what issue or 
issues shall be tried in the case so remanded, and 
shall send a copy of its judgment and order to the 
Court from whose decree the appeal is preferred, 
with directions to re-admit the suit under its 
original number in the register of civil suits, and 
proceed to determine the suit ; and the evidence 
(if any) recorded during the original trial shall, 
subject to all just exceptions, be evidence during 
the trial after remand. 

We have given careful consideration for 
the wording of the definitions of "decree” 
and "order" in Cls. 2 and 14 of S. 2, Civil 
P. C., and we are clearly of opinion that 
the order made by the learned Civil Judge 
in the present case comes under the scope 
of the definition of "order" and not within 
that of ‘decree’. Cl. 2 of S. 2 provides that: 

'Decree' means the formal expression of an ad¬ 
judication which, so far as regards the Court 
expressing it, conclusively determines the right of 
the parties with regard to all or any of the matters 
ip controversy in the suit and may be either pre- 
limioary or final. It shall be deemed to include 
the rejection of a plaint and the determination of 
any question within S. 47 or S. 144, but shall not 
include — (a) any adjudication from which an 
appeal lies as an appeal from an order, or (b) any 
order of dismissal for default. 

It is clear that by the expression "any 
adjudication from which an appeal lies as 
an appeal from an order,” reference is being 
made to S. 104, which deals with appeals 
from orders, and it follows clearly that an 
order under S. 104 (l) (f) cannot by any 
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possibility be treated as a decree. It follows 
that the remand order made by the lower 
Appellate Oourt since it does not arise out 
of a decree is not an order of remand under 
the terms of 0. 41, B. 23, and as it does 
not fall within the provisions of O. 41, 
R. 25, it can be nothing other than a 
remand made in the exercise of the inherent 
powers of the Court. It has been held in 
numerous cases that an order of remand 
made in the exercise of inherent powers is 
not appealable. We are therefore of opinion 
that the preliminary objection raised on 
behalf of the respondent must succeed. This 
appeal accordingly fails and is dismissed 
with costs. 

r.m./r.k. Appeal dismissed. 

A. I. R. 1939 Oudh 105 

Ziaul Hasan J. 

Suraj Narain — Accused — Appellant. 

V. 

Municipal Boards Lucknow — 

Complainant — Respondent. 
Criminal Ref. No. 62 of 1938, Decided 
on 24th January 1939. 

U. P. Prevention of Adulteration Act (6 of 
1912), S. 4 — Second part of S. 4 doe» not 
require purchaser to be prejudiced—Mere fact 
that the substance offered for sale is not purely 
the same for which license is given is suflFicient 
to hold accused guilty. 

If the substance exposed for sale by the accused 
is not purely the one for which be is given a 
license, he is undoubtedly guilty of an offence 
under the second portion of S. 4 which can apply 
even without there being a purchaser who need 
not be prejudiced. The expression “to the prejudice 
of the purchaser” goes with the first part and not 
with the second. [P 105 C 2] 

Raj Bahadur Srivastava —for Appellant. 
Mohammad Ahmad — for Respondent, 
Order. — This is a reference by the 
learned Sessions Judge of Lucknow recom¬ 
mending that the conviction and sentence 
of Suraj Narain under S. 4 of Act 6 of 1912 
be set aside. Suraj Narain is a licensed 
vendor of vegetable oil. On 20th December 
1937, an inspector took a sample of the 
vegetable oil that he had exposed for sale 
at bis shop. This sample was sent to the 
Public Analyst for examination and he 
reported that it contained a small propor¬ 
tion of fat or oil foreign to pure vegetable 
oil. A duplicate sample of the same sub¬ 
stance which had been left sealed and 
signed with the vendor was sent to the 
Chemical Examiner and be reported that 
it was grossly adulterated ghi, the adul¬ 
terant being a vegetable oil. Thereupon 
Suraj Narain was prosecuted under Sec¬ 


tion 4, U. P. Prevention of Adulteration 
Act of 1912. He was tried summarily l)y 
a Magistrate of the first class and sen¬ 
tenced to a fine of Rs. 100. He filed an 
appeal against his conviction and sentence 
in the Court of the Sessions Judge but as it 
was found that no appeal lay in the case, 
the appeal was heard by the learned Judge 
as an application for revision. The learned 
Judge has recommended that Suraj Naraiu’s 
conviction be set aside as it cannot be said 
that mixing ghee with vegetable oil can be 
to the prejudice of the purchaser. I am of 
opinion that the learned Judge’s reading of 
Sec. 4 (l) of the Act is not correct. That 
Section runs as follows : 

Whoever sells to the prejudice of the purchaser 
any article of food or any drug which is not of the 
nature, substance or quality of the article or drug 
demanded by such purchaser, or sells or offers or 
exposes for sale or manufactures for sale any article 
of food or any drug which is not of the nature, 
substance or quality which it purports to be or 
which is sold or exposed for sale in a manner 
contrary to any regulations issued by tbe local 
Government under sub*ss. 14 (f) (g), or (h) of 8. 14 
shall be punished for the first offence with fine 
which may extend to two hundred rupees and for 
a second or any subsequent offence with fine which 
may extend to one thousand rupees, or imprison, 
ment of either description not exceeding three 
months or both. 

The expression "to the prejudice of the 
purchaser" clearly goes with the’ first por- 
tion of the Section only and not with the 
second which is 

or sells or offers or exposes for sale or manu¬ 
factures for sale any article of food or any drug 
which is not of the nature, substance or quality 
which it purports to be. 

The first portion of the Section applies’ 
to a case where the article has actuallyl 
been sold to a purchaser, while the second* 
portion can apply even while the article isl 
offered or exposed for sale or is manu¬ 
factured for sale without there being a 
purchaser. In the latter case there can be 
no prejudice to the purchaser in fact and 
for the second portion of the Section to be 
applicable all that is necessary is that an 
article of food not of the nature, substance 
or quality which it purports to be, should 
either have been sold or offered or exposedl 
for sale or manufactured for sale. In the' 
present case as tbe substance exposed by 
Suraj Narain for sale was not pure vege. 
table oil for which he had a license he was 
undoubtedly guilty of an offence under the 
second portion of S. 4 of the Act. None of 
the Cls. (a) to (d) mentioned in the Proviso 
to the Section applies to the present case 
nor was any of them made tbe basis of his 
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defence by Suraj Narain. He tried to prove 
that he received the substance in the same 
condition in ^hich it was found by the 
inspector, but apart from the fact that the 
evidence on the point was not believed by 
the trying Magistrate, the other necessary 
matters that should have been proved 
according to the proviso to S. 6 of the Act 
were not proved. 

I am of opinion that the learned Magis¬ 
trate was right in his interpretation of S. 4 
of the Act and that Suraj Narain was 
rightly convicted. The reference is therefore 
rejected. Let the record be returned. 

S.G./R.K. Reference rejected. 
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Ziaul Hasan J. 

Mathura Prasad — Appellant. 

V. 

Vma Datt — Respondent. 

Second Rent Appeal No. 49 of 1936, 
Decided on 19th .January 1939. 

Oudh Rent Act (22 of 1886), S. 127 — 
Liability to pay rent—Person entered at tenant 
bila tasfiya cannot claim title by adverse pos¬ 
session — But person in possession under bona 
fide claim of title and proved not to be tres¬ 
passer is not liable to rent under S. 127. 

When the defendant sets up a bona fide claim of 
title or when adverse proprietary title of the land 
in suit is claimed by the defendant against the 
landlord and such claim appears to be a probable 
one, the defendant cannot be treated as a person 
coming under the provisions of S. 127 : 1 0 L J 
707\ AIR 2918 Oudh 122; AIR 1927 Oudh 219; 

AIR 1031 Oudh 401 and 135 I C 376. Bel. on. 

[P 106 C 2] 

The claim of a person to proprietary title by 
adverse possession cannot be accepted if he has 
been entered in the revenue papers as a tenant bila 
tasfiya : AI R 1925 Oudh 442 and A I R 1932 
Oudh 140, Rel. on. _ ^ fP 106 0 2) 

Where however person is in possession of land 
under a bona fide claim of title as a guzardar and 
it is proved that such person is not a trespasser 
the person is not liable for rent under S. 127 : 
12 Luck 126, Foil. ^ ^ [P 107 C 1) 

H. Husain and H. H. Zaldi — 

for Appellant, 

S, N. Srivastava for Radha Krishna — 

for Respondent. 

Judgment.—This is a plaintiff’s second 
appeal against a decree of the learned Dis¬ 
trict Judge of Fyzabad in a suit brought 
under S. 127, Oudh Rent Act. The appel- 
lant sued the respondent under S. 127, 
Oudh Rent Act, for arrears of rent for 1339 
to 1341-F and for ejectment. The defence 
was that the defendant was holding the 
land in dispute os guzaradar and further 
that he had acquired title to the land by 
advei'/'e possession. The learned Assistant 


Collector held that the defendant was hold, 
ing the land as guzaradar and dismissed 
the suit. In view of his decision on the 
main defence in the case he did not go into 
the question of adverse possession. The 
plaintiff appealed and the learned District 
Judge was of opinion that the learned 
Assistant Collector “went too far when he 
gave a specific finding as to the character 
of the defendant’s possession.” He however 
held that there was ample evidence for 
coming to the conclusion that the defendant 
was not holding the land as a trespasser. 
He therefore agreed with the trial Court in 
dismissing the plaintiff’s suit. The plaintiff 
has brought this appeal and it is contended 
that the finding of the trial Court that the 
defendant was holding the land as guzara- 
dar of the plaintiff having been set aside 
by the learned District Judge, the suit 
ought to have been decreed. 

I have heard the learned counsel for 
parties and considered the facts of the case. 
As a result I have come to the conclusion 
that the decree of the learned District 
Judge should be maintained. It has been 
held in various cases that when the defen. 
dant sets up a bona fide claim of title or 
when adverse proprietary title of the land 
in suit is claimed by the defendant against 
the landlord and such claim appears to be 
a probable one, the defendant cannot be 
treated as a person coming under the pro¬ 
visions of S. 127, Oudh Rent Act : vide 
1 0 L J 707,^ 5 0 L J 455,^ 1 L C 76,.® 
SOWN 849^ and 8 O W N 1101.® In the 
present case the claim of the defendant to 
proprietary title by adverse possession can- 
not be accepted as he has been entered in 
the revenue papers as a tenant bila tasfiya. 
In 12 0 L J 160® it was held that the entry 
of a person’s name in the revenue papers 
as a tenant can be regarded as evidence of 
tenancy and not of the defendant putting 
forward adverse possession as against the 
landlord. Sim ilarly in 9 0 W N 17^ it was 

1. Raja Bbagwan Bakhsh Singh v. Ch. Shafiquz- 

zaman, (1914) 1 0 L J 707=26 I 0 709. 

2. Sbeo Gobind v. Ambika Prasad, (1918) 6 A I R 

Oudh 122=47 I C 930=5 O L J 455. 

3. Sbeo Dularey v. Sbeo Shunkar Bux, (1927) 14 

AIR Oudh 219=101 I C 849=1 L 0 76. 

4. Krisbnapal v. Ramesbwar Bakhsh, (1931) 18 

AIR Oudh 401=132 10 770=8 OWN 849. 

5. Sri Autar v. Court of Wards, Berwa Estate, 

Gonda, (1931) 135 I 0 376=8 OWN 1101. 

6 . Nagesbar Singh v. Baldeo Singh, (1925) 12 

AIR Oudh 442=87 I 0 183 = 28 O 0 325= 

12 0 L J 160=2 OWN 148. 

7. Sitla Bakhsh Singh v. Subadar,(1932) 19 AIR 

Oudh 140=136 I C 700=9 0 W N 17. 
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held that ^here a person is in possession 
of a certain plot of land as tenant his 
possession cannot become adverse to the 
original proprietor merely because he is 
entered as tenant bila tasfiya in the village 
papers and has held the land for more than 
twelve years. There can however be no 
doubt that the defendant is claiming the 
land bona fide as a guzaradar. In 1936 
OWN 352® it was held that S. 127, Oudh 
Rent Act, does not apply where the defen. 
dants are in possession under a bona fide 
claim of title and have made out a strong 
prima facie case that they are not tres- 
passers. In the present case, the trial Court 
has found that the defendant and his pre¬ 
decessors have been in possession of the 
land for over thirty.two years and the Court 
in fact held the defendant to be a guzara. 
dar. The learned District Judge also held 
that the defendant was not holding the 
land as a trespasser. In these circumstances 
there can hardly be any doubt that the 
claim of the defendant to hold the land as 
a guzaradar is a bona fide one. 

The learned counsel for the appellant 
referred to the fact that in four suits under 
S. 127, Oudh Rent Act, brought by the 
plaintiff against the defendant, the latter 
set up the plea of his holding the land 
as a guzaradar bub bis plea was rejected in 
every case and from this he argued that the 
defendant’s plea in the present case also 
cannot be said to be bona fide. These suits 
however related to lands other than that 
in suit in the present case and no conclu- 
sion can be drawn from the decision in 
those cases about the defendant’s claim in 
the present case being bona fide or other, 
vsrise. Indeed there can hardly be a better 
proof of the defendant’s bona fides than the 
fact that his plea was accepted by the trial 
Court. I therefore hold that the learned 
District Judge was right in dismissing the 
plaintiff’s suit and I dismiss this appeal 
with costs. 

N.S./r.K, Appeal d ismissed. 

8 . Brij Bbushan v. Collector of Allahabad, (1936) 
12 Luck 126=1611 G 821=1936 OWN 352. 
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Thomas C. J. and Ziaul Hasan J. 
Sheikh Pudai — Plaintiff —Applicant. 

V. 

Mt. Bilasi and another—Defendants — 

Opposite Party. 
Civil Revision Appln. No. 94 of 1936, 
Decided on 17th January 1939. 


Oudh 107 

(a) Promissory Note — Form and contents — 
Attested document containing promise to pay 
on demand — Document held intended to be 
treated as pro-note. 

Where a document which was attested by wit. 
nesses contained the words“whereas a certain sum 
has been borrowed with a promise to pay the same 
on demand": 

Held that the words in the document showed 
that it was intended to be treated as a pro-note in 
spite of the fact that it was attested by witnesses: 
AIR 1927 Cal 472 and AIR 1927 Hag 195, 
Disting. [F 108 0 2] 

(b) Promissory Note—Liability—A executing 
note to B who sold it to G for consideration — 
Suit by 0 against A and B—Note proved to be 
executed by A without consideration — 0 held 
entitled to recover amount from A and B. 

Whenever one of two persons must sufier by the 
act of a third, he who has enabled that third per. 
son to occasion the loss must sustain it himself. 

A executed a promissory note to B. B sold it to 
C for consideration. C brought a suit on the note 
against A and B. It was in evidence that the pro¬ 
note was executed by A without consideration : 

Held that C was entitled to recover from A and 
B the amount due on the note even though it was 
originally made without consideration. [P 108 C 2] 

Iftikhar Husain — for Applicant. 

Ali Zabeer — for Opposite Party 1, 

Order. — This is an application under 
S. 25, Small Cause Courts Act, against the 
judgment and decree dated 27th July 
1936, passed by the learned Munsif of 
Kunda at Partabgarh, decreeing the plain¬ 
tiff’s suit. The plaintiff brought a suit to 
recover the sum of Rs. 27-2-0 on the basis 
of a document, which has been held to be a 
bond by the trial Court. It was executed 
by Mt. Bilasi, defendant 1. The original 
creditor was Nageshwar, defendant 2, who 
sold it to the plaintiff. Defendant 2 admit, 
ted the claim, but defendant 1 pleaded 
want of consideration and denied the sale 
in favour of the plaintiff. The trial Court 
held that the plaintiff was the purchaser of 
the bond in suit, that the bond was with, 
out consideration and that the question of 
estoppel did not arise in the case. He 
accordingly decreed the suit against defen. 
dant 2 and dismissed it against defendant 1. 

The sole question for decision in this 
application is whether the document in 
question is a promissory note or a bond. A 
“promissory note” as defined under the 
Negotiable Instruments Act (26 of 1881) is 
an instrument in writing, containing an 
unconditional undertaking, signed by tl^Q 
maker, to pay a certain sum of money only 
to, or to the order of, a certain person, or 
to the bearer of the instrument. The 
“holder” of a promissory note, as defined 
under Sec. 8, Negotiable Instruments Act, 
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means any person entitled in his own name 
to the possession thereof and to receive or 
recover the amount due thereon from the 
parties thereto. Under S. 43, Negotiable 
Instruments Act, a negotiable instrument 
made, drawn, accepted, endorsed or trans¬ 
ferred without consideration, or for a con- 
sideration which fails, creates no obligation 
of payment between the parties to the 
transaction. But if any such party has 
transferred the instrument with or without 
endorsement to a holder for consideration, 
such holder, and every subsequent holder 
deriving title from him, may recover the 
amount due on such instrument from the 
transferor for consideration or any prior 
party thereto. The document in dispute 
is as follows: 

(I am) Mb. Bilasi, wife of Autar Gadaria, resi¬ 
dent of Dobri Takia. 

Whereas Rs. 20, half of which comes to Rs. 10, 
bearing interest at Bs. 2 per cent- per mensem, 
have been borrowed from Nageshwar, son of Bach- 
chu Murari, resident of Dohri Takia, on account 
of family necessity with a promise to pay the same 
on demand, so these few presents by way of ruqqa 
have been reduced to writing to serve as an 
authority. 

The sale of this document (Ex. l) in 
favour of the plaintiff was effected by 
means of a sale deed. The contention of the 
learned counsel on behalf of the applicant 
is that the document in question is a pro. 
missory note though it is attested by wit¬ 
nesses, while the contention of the other 
side is that it is a bond because it is attes¬ 
ted by witnesses. The word bond” is not 
defined in the Negotiable Instruments Act 
but is defined under S. 2 (5), Stamp Act, 
(2 of 1899). It means that it includes 

(a) any instrument whereby a person obliges 
himself to pay money to another, on condition 
that the obligation shall be void if a specified act is 
performed, or is not performed, as the case may bej 

(b) any instrument attested by a witness and 
nob payable to order or bearer, whereby a person 
obliges himself to pay money to another. 

Under Cl. 22 of the said Section a pro¬ 
missory note is defined to mean a promis¬ 
sory note as defined by the Negotiable 
Instruments Act, 1881. It is contended on 
behalf of the opposite party that the docu- 
ment (Ex. l) contains an unconditional 
undertaking, signed by the maker, to pay 
on demand to the person, in whose favour 
it is executed, a certain sum of money and 
it'is attested by witnesses and is not pay¬ 
able to order or bearer, and therefore it is 
a bond and not a promissory note. Eeliance 
is placed on the case in 54 Cal 445-^ Beliance 

1. Khetra Mohan Saha v. Jamini Kanta, (1927) 
14 A I R Cal 472=100 1 G 630=54 CaJ 445. 
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is also placed on the case in 100 I C 794,^ in 
which it was held that if an instrument, 
whereby a person obliges himself to pay 
money to another, is attested by a witness 
and the amount due thereunder is not pay¬ 
able to order or bearer, it is a bond as 
defined in S. 2 (5), Stamp Act, and not a 
promissory note as defined in S. 2 (22) of 
the Act. It was urged that the document ' 
was not “negotiated " but a sale deed was 
executed. The above two cases relied on by 
the learned counsel on behalf of the oppo¬ 
site party are under the Stamp Act with 
which we have nothing to do in the present 
case. The words in Ex. 1 are “with a pro¬ 
mise to pay the same on demand." We have 
not the slightest doubt that the intention 
of the executant was to treat the document 
as a promissory note in spite of the fact 
that it was attested by witnesses. We are 
therefore of opinion that the document 
though attested by witnesses, is one to 
which the provisions of the Negotiable 
Instruments Act apply. This being so, 
under S. 37, Negotiable Instruments Act, 
the maker of the promissory note is liable 
to its purchaser, who is a “ holder" within 
the meaning of Sec. 8 of the Act, and the 
latter can recover the amount due on it, 
even if it was originally made without con. 
sideration. We are further of opinion that 
the purchaser can recover the amount on 
the principle that whenever one of two per¬ 
sons must suffer by the act of a third, he 
who has enabled that third person to occa¬ 
sion the loss must sustain it himself. We 
therefore allow the application and decree 
the plaintiff’s suit with costs against both 
the defendants. 

n.s./r.k. Application allowed, 

2. D. Rozario v. Hariballabh Onkarjee, (1927) 14 
AIR Nag 195=100 I C 794. 
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ZiAXJL Hasan J. 

Bhagwan Prasad Singh — 

Objector — Appellant. 

V. 

Mt. Abhairaji and another — 

Opposite Party. 

Second Appeal No. 243 of 1936, Decided 

on 19th January 1939. 

U. P. Land Revenue Act (3 of 1901), S. Ill 
(1), Cl. (c)—When appeal to Civil Court lie*- 
stated—In partition proceedings opponent filing 
objection—Revenue Officer relying upon for¬ 
mer judgment between parties and dismissing 
objection without going into merits—Appeal 
from order lies to Revenue Court and not to 
Civil Court. 
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A deoislon by the partition ofboer oau bo appealed 
against in tbo Civil Court only whan the partition 
officer has decided to determine the question of 
title himself and has paseed an order in the course 
of such determination. But, where during the 
partition proceedings, an objection is filed by tbo 
opponent disputing the applicant's right to claim 
partition and the Revenue Officer does not inquire 
into the merits of the objection but relies upon the 
copy of a decree in a previous litigation between 
the patties and overrules the objection and orders 
the suit to proceed, the order oannot be said to be 
one passed under S. Ill (1), Cl. (o) and an appeal 
from Buoh order therefore lies not to the Civil 
Court but to the higher Revenue Court : A I R 
1928 Oudh 603 and 7 OC 162, Foil. : 2 All 839, 
Bef, [P 109 C 2] 

S. N. Eoy — for Appellant. 

Ghulam Imam — for Respondent. 
Judgment. —This is an appeal against a 
decision of the learned District Judge of 
Gonda dismissing the appellant's appeal 
against an order of the Kevenue Court. It 
appears that Mt. Abhairaji, respondent, 
applied for partition of certain property to 
the Revenue Court. In a previous litigation 
between the parties, in the Court of the 
Judicial Commissioner of Oudh, there had 
been a compromise by which Abhairaji was 
allowed to remain in possession of the 
entire property then in suit which had 
belonged to her father-in-law, for her life- 
time without power of alienation. She was 
in possession of the property in pursuance 
of that compromise. The present appel¬ 
lant’s objection was that under the afore¬ 
said compromise, Mt. Abhairajl's rights in 
the property were no better than those of 
a guzaradar and that therefore she was not 
entitled to apply for partition. The learned 
Assistant Collector overruled this objection 
and ordered the partition case to proceed. 
Against this order the present appellant 
appealed to the District Judge and he 
upheld the order of the Revenue Court. 
This appeal has been filed against the 
District Judge’s order. 

A preliminary objection is taken by the 
respondent that no appeal lay in the case 
to the Civil Court and that the appeal 
should have been filed in the higher Re¬ 
venue Court. 1 have heard the learned 
counsel for the appellant in reply to this 
objection but I am of opinion that the 
objection is well founded. In 5 O W N 
897^ it was held that where in the course 
of the partition proceedings, an objection is 
filed under 8. Ill, XT. P, Land Revenue 

1. Saira Bibi v. Chandrapal Singh, (1928) 15 
AIR Oudh 608=114 1 0 120=4 Luck 159= 
SOWN 897. 


Act, and the Revenue Court does not pro¬ 
ceed to inquire into the merits of tho objec¬ 
tion itself, the only thing that it does, being 
that it refers to a mutation order in favour 
of the opposite party and to a judgment of 
the Civil Court dismissing the objector’s 
suit and on the strength thereof rejects the 
objector’s objection, the order rejecting the 
objection is one passed under the first por¬ 
tion of sub-s. (l) of S. Ill and not under 
Cl. (c) of sub-s. (1) of the said Section and 
in such a case the appeal does not lie to the 
Civil Court but to the Revenue Court. At 
page 902 the learned Judges say : 

It appears to us to be clear from the wordings of 
the Section (S. Ill) quoted above that where in a 
partition case an objection is raised by a recorded 
cosharer to the partition t>n the ground that a cer¬ 
tain question has already -been decided by a com¬ 
petent Court and the partition officer accepts the 
said objection he cannot be deemed to have decided 
himself the question of title raised in the objec¬ 
tion. Tn our opinion, if a party to the partition is 
dissatisfied with such an order of the partition 
officer his remedy lies by appealing to the higher 
Revenue Courts since a decision by the partition 
officer can be appealed against in the Civil Court 
only when the partition officer has decided to deter¬ 
mine the question of title himself and has passed 
the said order in the course of such determination. 

In 7 O C 161® ifc was held that it is only 
when the Revenue Court goes into the 
merits of the objection that its order deal¬ 
ing with the objection is appealable as a 
decree. A similar view was taken by the 
Allahabad High Court in 2 All 839.® In 
the present case the partition officer’s order 
ran as follows : 

The copy of order incorporating the compromise 
does not say that Abhairaji is a guzaradar. She is 
a recorded cosharer with limited rights restricted 
to her lifetime and without power of alienation. 
She can thus sue for partition. The suit will 
proceed. Objection is dismissed. 

This clearly shows that the question of 
title was not decided by the Revenue Court 
on the merits. The order cannot therefore 
be said to be one under Cl. (c) of sub-s. (1) 
of 8. Ill, U. P. Land Revenue Act, The 
preliminary objection is therefore allowed 
and the appeal dismissed with costs. The 
appellant is granted permission to appeal 
under S. 12 (2), Oudh Courts Act. 

n.S./r.K. Appeal dismissed. 


2. Mohammad Shahamat Khan v. Mt. Azizun- 

nissa, (1904) 7 0 0 161. 

3. Asghar Ali Shah v. Jhanda Mai, (1879) 2 All 

639. 
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Thomas C. J. and Ziaul Hasan J. 

Sunder Lal and others — Creditors — 

Appellants. 

V. 

Mt. Kaniz Zohra Bega^n — Debtor — 

Respondent, 

First Appeal No. 124 of 1936, Decided 
on 16th January 1939. 

U. P. Encumbered Estates Act (25 of 1934), 
S. 14 (5)—Word ‘course’ explained—Contract 
made in course of transaction does not mean 
contract made at the time of transaction. 

The use of the word ‘course’ shows that what 
was intended was that the contract by which a 
certain amount of interest should have been con¬ 
verted into principal should have been made at a 
time subsequent to the original transaction, while 
that transaction was in force but before 31st 
December 1916. Therefore the expression “any 
contract made in the course of the transaction” 
does not mean a contract made at the time of the 
transaction, because the very idea of the word 
“course” is of progress and not of a particular 
point, 

Radha Krishna, B. N. Khanna and 
G, P. Lal — for Appellants. 

Ali Zaheer and Habib Ali Khan — 

for Bespondent. 

Judgment.—This is a creditors’ appeal 
under Sec. 45, U. P. Encumbered Estates 
Act, against a decree passed by the Special 
Judge, First Class, Bara Banki, under S. 14 
(7) of the Act. The claims of the appel¬ 
lants against Mt. Kaniz Zohra, defendant- 
respondent, rested on two transactions. 
The first was a mortgage made by her in 
lieu of a sum of Rs. 6500 on 10th June 
1913, in favour of Dip Chand, predecessor- 
in-interest of Sundar Lal and Lal Chand, 
appellants, and Mahesh Prasad, prede- 
cessor-in-interest of Amar Nath, appellant. 
The other was a promissory note for Rs. 
1000 executed by the lady on 19th January 
1925, in favour of Sundar Lal, appellant, 
and Mahesh Prasad, father of Amarnath, 
appellant. The learned Civil Judge gave 
the appellants a decree for Rs. 15,877-9-0 
in respect of the mortgage transaction and 
of Es. 2297-7-6 on account of the debt due 
on the promissory note. With the latter 
portion of the decree we are not concerned 
as the appeal relates only to the decree 
passed in respect of the mortgage. It 
appears that the appellant got a decree on 
foot of the mortgage on 20th August 1926, 
for Rs. 27,802-0.3 and Es. 1475-1-9 costs. 
Mt. Kaniz Zohra appealed against that 
decree but the appeal was dismissed and a 
sum of Rs. 594-15-0 was awarded to the 
mortgagee as costs of the appeal. Even¬ 


tually a final decree for sale was passed for 
Rs. 28,923-11-6 and Rs. 8-9-0 as costs. 
The mortgaged property was sold and a 
sum of Rs. 10,234 was realized by the 
mortgagees by the sale. The mortgagees 
obtained a personal decree under O. 34, 
R. 6, Civil P. C.. for Es. 27,155-13-3 on 
22nd October 1932, and the appellants put 
forward this sum together with interest as 
the amount of their claim before the 
Special Judge. 

The learned Judge held that under S. 14 
( 4 ) (a), Encumbered Estates Act, the appel¬ 
lants could not get by way of interest more 
than that portion of the principal which 
was unpaid on the date of the application 
and that as the principal sum advanced 
was Rs. 6500 the appellants were entitled 
to only that amount as interest due till the 
date of the application under the Encum¬ 
bered Estates Act. He further held that 
they were entitled to Rupees 1475-1-9 on 
account of the costs of the first Court in 
the mortgage suit, Rs. 798-15-3 on account 
of interest awarded by the decree on costs. 
Rupees 594-15-0 on account of the costs 
awarded by the Court of Appeal and Rupees 
8-9-0 on account of costs of the preparation 
of the final decree for sale, total Rupees 
15.877-9-0. 


The learned counsel for the appellants 
contends that the principal amount should 
not have been taken to be Rs. 6500 origi¬ 
nally lent by the appellants to the res¬ 
pondent but that amount together with 
interest up to lOth December 1916. It may 
be mentioned that the terms of the mort- 
gage deed provided for payment of interest 
at 1 per cent, per mensem with'six monthly 
rests. The learned counsel relies on sub- 
sec. 5 of S. 14, Encumbered Estates Act, 
which runs as follows : 

For the purpose of ascertaining the principal 
under Cl. (a) of sub-s. (4), the Special Judge shall 
treat as principal any accumulated interest which 
has been converted into principal at any state¬ 
ment or settlement of account or by any contract 
made in the course of the transaction before 31st 
December 1916. 


Sub-section 4 is to the following effect: 

In examining each claim the Special Judge shall 
have and exercise all the powers of the Court 
in which a suit for the recovery of the money due 
would lie and shall decide the questions in issue 
on the same principles as those on which such 
Court would decide them subject to the following 
provisions namely 

(a) the amount of interest held to be due on the 
date of the application shall not exceed that por¬ 
tion of the principal which may still be found tc 
be due on the date of the application ; 
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(b) the provisions of the Usurious Loans Act, 
1918, will be applicable to proceedings under this 
Aot ; 

(o) the provisions of the United Provinces Agri* 
oulturists’ Relief Act, 1934, shall not be appli* 
cable to proceedings under this Act. 

The argument of the learned counsel is 
that the words occurring in sub-s. 5 “any 
contract made in the course of the transac¬ 
tion*' mean no more than “any contract 
made at the time of the transaction." 

He therefore argues that as according to 
the contract for payment of compound 
interest, interest was converted into princi¬ 
pal for the last time before 31sb December 
1916, on 10th December 1916, all the 
compound interest that accumulated up to 
that date should be treated as principal. 
We are unable to accept the interpretation 
put by the learned counsel on the expres¬ 
sion any contract made in the course of 
the transaction.” 

If the intention of the Legislature had 
been that compound interest on every debt 
that had accumulated up to 81st December 
1916, should be treated as principal, nothing 
was easier for them than to say so in clear 
and unambiguous terms. On the other hand 
the use of the word “course" shows that 
what was intended was that the contract 
by which a certain amount of interest 
should have been converted into principal 
should have been made at a time subse¬ 
quent to the original transaction, while 
that transaction was in force but before 
Slst December 1916. The following are 
the meanings, among others, of the word 
“course" in Webster’s International Dic¬ 
tionary : 

“The act of running; progress; passage*’ “Motion, 
considered as to its general or resultant direction 
or its goal;*’ “Line of progress or advance.” “Pro¬ 
gress considered with regard to time;” “Motion 
considered with reference to manner ; orderly 
progress.” “Customary or established sequence of 
events.” 

Keeping all the above meanings in view 
it cannot, we think, be contended with 
reason that the expression any contract 
made in the course of the transaction" 
means a contract made at the time of the 
transaction, because the very idea of the 
word “course" is of progress and not of a 
particular point. It appears to us that sub. 
B. 5 of B. 14 contemplates not only a state, 
ment or settlement of account but also a 
contract subsequent to the original transac- 
tion provided that the statement or settle¬ 
ment of account or contract is made before 
Slat December 1916* This provision is 


analogous to proviso (i) to sub-s. (l) of S. 3, 
Usurious Loans Act, as amended by the 
Local Legislature by Act 23 of 1934. In the 
Imperial Act that proviso runs as follows : 

Provided that in the exercise of these powers 
the Court shall not reopen any agreement purport¬ 
ing to close previous dealings and to create a new 
obligation which has been entered into by tho 
parties or any persons from whom they claim at a 
date more than twelve years from the date of the 
transaction. 

By tha Local Act 23 of 1934 the word 
“twelve” was substituted by “seventeen," 
This amending Act and the Encumbered 
Estates Act were passed at the same time 
and were published in the Gazette on the 
same date and as the amended proviso (i) 
to S. 3 (l), Usurious Loans Act, shows that 
tha intention was that subsequent contract 
beyond seventeen years of the date of the 
original transaction were not to be inter¬ 
fered with, similarly by sub-sec. 5 of S. 14, 
Encumbered Estates Act, the intention was 
that only those subsequent contracts should 
be given effect to which were made some 
nineteen years before the passing of the 
Act and not those which were made within 
that period. In other words both proviso (i) 
to S. 3 (l), Usurious Loans Act, and sub-s. 5 
of S. 14, Encumbered Estates Act, deal 
with renovations of contract and not with 
the original contracts. We therefore agree 
with the learned Judge of the Court below 
that only Es. 6500 should be taken as the 
principal in this case as no subsequent 
statement or settlement of account or con¬ 
tract by which the interest should have 
been converted into principal is proved or 
alleged in the case. As this was the only 
point argued in the appeal, the appeal is 
dismissed with costs. 

N.S./r.K. Appeal dismissed, 

A. I. R. 1939 Ondhlll 

Thomas C. J. and Ziaul Hasan J. 

Praiap Narain and another — 

Plaintiffs — Applicants- 

V. 

Bhagwati Singh and others — 

Defendants — Opposite Party. 

Civil Eevn. Appln. No. 192 of 1936, 
Decided on 16th January 1939, from order 
of Civil Judge, Fyzabad, D/- 11th August 
1936. 

Civil P. C, (1908), O. 9, R. I3-—Final decree 
passed in absence of defendant is ex parte 
decree. 

A final decree passed in the absence of the defen. 
dant is an ex parte decree and as such the provi¬ 
sions of 0. 9, R. 13 are applicable to it : 1 R 

m9 All g?9, Foil, [P 112 0 1) 
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T. E.. Srivastava — for Appellant, 

Kadha Krishna — for Opposite Party. 

Order.—This is an application for revi¬ 
sion of an order of the learned Civil Judge 
of Fyzabad setting aside a final decree for 
foreclosure passed in favour of the plain, 
tiffs-applicants in the absence of the defen¬ 
dants-opposite parties. The preliminary 
decree in the case was passed on 5th March 
1935. On 28th September 1935 the plain- 
tiffs applied for the decree being made 
absolute. Notices were issued to the defen. 
dants two or three times but every time 
service was effected by the notices being 
affixed to the residences of the defendants. 
Finally on the application of the plaintiffs 
substituted service was ordered on 9th 
December 1935 and on 21st December 1935 
the decree was made absolute. Delivery of 
possession was made to the plaintiffs on 
24th March 1936. On 27th March 1936 
some of the defendants applied for setting 
aside the final decree on the ground that 
they were not aware of the date fixed in the 
case. The application of the defendants 
was contested by the plaintiffs who alleged 
that after their filing the application for 
passing of the final decree for foreclosure, 
the defendants came to them in order to 
settle the matter out of Court. Evidence 
was given by both parties and the learned 
Judge of the Court below disbelieving the 
plaintiffs’ allegation held that the defen¬ 
dants were not aware of the date fixed for 
disposal of the plaintiffs’ application for 
final decree. He accordingly set aside that 
decree and allowed the defendants’ applica. 
tion with costs. 

The learned counsel for the applicants 
has vehemently challenged the finding of 
the Court below that it was necessary under 
the law to give notice to the defendants of 
the date fixed for the disposal of the appli- 
cation for preparation of a final decree and 
has relied on various cases in support of 
his contention. We think however that it 
is not necessary in this case to decide whe¬ 
ther or not notice to the defendants was 
necessary. It cannot be denied that as 
remarked in 51 All 634,^ a final decree 
passed in the absence of the defendant is 
an ex parte decree and as such the provi- 
sions of 0. 9, E. 13, Civil P. C., are appli- 
cable to it. Now under 0. 9, E. 13, an ex 
parte decree can be set aside if the defen. 

1. Awadh Bibari v, Fahiman, (1929) 16 A I B 
All 279 “ 119 I C 246 = 61 All 634 = 1929 
A L J 31' 


dant satisfies the Court that the summons 
was not duly served on him or that he was 
prevented by any sufficient cause from 
appearing when the suit was called on for 
hearing and a Proviso to this Eule has been 
added by this Court to the effect that no 
ex parte decree shall be set aside on the 
ground that the summons was not duly 
served if the Court is satisfied that the 
defendant had information of the date of 
hearing sufficient to enable him to appear 
and answer the plaintiff’s claim. In the 
present case the learned Judge of the Court 
below has held on the evidence before him 
that the defendants were prevented from 
appearing by their ignorance of the date 
fixed in the case and he has disbelieved the 
plaintiffs’ allegation which was calculated 
to show that the defendants had knowledge 
of the date. These findings of the Court 
below have not been challenged before us 
nor can they be under S. 115, Civil P. C. 

On the finding of the Court the applica. 
tion for setting aside the final decree was 
not also barred by time. The learned coun¬ 
sel for the applicants relies on the case in 
SOWN 845,^ but in that case which was 
an application for revision of a decree of a 
Judge, Small Cause Court, the question 
was of service of notice and a learned Judge 
of this Court considered the evidence on 
the record and held that the order for 
substituted service was made for good rea. 
sons, and that therefore the application 
wasHime-barred. As the decree was an ex 
parte decree the Court below had jurisdio- 
tion to set it aside under O. 9, E. 13, Civil 
P. C., and no illegality or irregularity was 
committed by it in the exercise of that 
jurisdiction. The present application there- 
fore has no force. It was also urged 
that the Court below should not have 
awarded costs of the application to the 
defendants - opposite parties against the 
plaintiffs: but we do not think that the 
Court exercised its discretion on the ques¬ 
tion of costs improperly, seeing that the 
application of the defendants was allowed 
in spite of the plaintiffs’ contest. We there¬ 
fore see no reason to interfere with the 
lower Court’s order about costs also. The 
application is dimissed with costs. 

n.s./r.K. Application dismissed. 

2. Tbakur Prasad v. Bharati Lai, (1931) 18 
AIR Oudh 369 = 132 I 0 778 = 8 0 W N 
845. 
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ZiAUL Hasan and Hamilton JJ. 
Nemi Chand — Defendant — Appellant. 

T. 

Santosh Chand — Plaintiff — 

Respondent. 

First Appeal No. Ill of 1937, Decided 
on 9th February 1939, against decree of 
Civil Judge, Malihabad, Lucknow, D/. 31st 
July 1937. 

(a) Jainc—Adoption—Sonleat widow of Jain 
of any «ect can adopt without authority from 
'husband or consent of kinsmen. 

A soaless Jain widow is competent to adopt a 
•eon to her husband without authority from her 
husband or the consent of his kinsmen. In this 
respect there is no material difference in the cus* 
tom of the Agarwala, Chooreewala, Khandelwal 
and Oswal sects of Jains ; Case law discussed : 9 
*0 C JS5, Expl. and not followed. P 114 G 2] 

(b) Custom*—Proof—Judicial decisions. 

Judicial decisions recognizing a custom consti* 
tute the most satisfactory evidence that can be 
produced about the custom : A I JR 2938 Nag 391 
and AIR 1918 P C 82, Pel. on. [P 115 0 2] 

(c) Jains—Adoption—Effect of—Adopted son 
acquires rights of natural born son in matters 
-of succession to property of adoptive father. 

Adoption among the Jains confers on the adopted 
.son all the rights of a natural born son and he 
succeeds to all the property of his adoptive father. 
The adoption has thus the effect of taking away 
*from the other coparceners the interest of the de- 
■ceased father and vesting it in the adopted son 
where the family remains joint till adoption : 
AIR 1932 Lah 426 and AIR 1936 All €41, 
Bel. on ; AIR 1925 P C 118, Disting. 

[P 116 0 1] 

Badha Kriabna, D, K. Sefch and G. D. 

Khare — for Appellant. 

Makund Behari Lai and Mauik Chand 
Jain — for Respondent. 

Jadgtnent.*—This is a first appeal against 
a decree of the learned Civil Judge of 
Malihabad, Lucknow, The following pedi. 
.gree will elucidate the facts of the case: 

KHUSHAL CHAND 

_I_ 

I I 

Sonpal, defendant Tkjpal 

I died in 1923 

Nemi Ohand, appellant I 

Harish Ohandra=Batna Bai 
died In 1924 

Santosh Ohand 
Plaintiff'Bespondent. 

It is admitted that Sonpal, Tajpal and 
Harish Chandra were members of a joint 
Hindu family. The plaintiff, respondent 
*claim8 to be the adopted son of Harish 
Chandra and brought the present suit for 
^partition of a half share of the joint family 
^property. The property in suit was men- 
1989 0/lC & 16 


bioued in lists A and B attached to the 
plaint. List A comprised immovable pro¬ 
perty and list B moveables. By a compro¬ 
mise arrived at between the parties during 
the pendency of the suit, the plaintiff with- 
drew his claim in respect of moveables and 
the suit continued about the properties of 
list A only. The parties are Jains of the 
Khandelwal sect and though it was stated 
in the plaint that Ratna Bai adopted the 
plaintiff on 15th December 1936, after 
permission was given to her by her bus- 
band, yet it was also contended that among 
Jains a widow could adopt a son even 
without the authority or permission of her 
husband. The defendant Sonpal raised 
various pleas in defence which will appear 
from the following issues framed by the 
trial Court. 

1. Whether Harish Chaudra gave any permis¬ 
sion to bis widow to adopt a son as alleged by the 
plaintiff ? 

2. Whether there is any custom among Digam- 
bari Kbandelwals where a widow can adopt with¬ 
out the permission of the husband ? 

3. Whether under Jain law or customary law 
of the Jains (if any) the adoption of the plaintiff 
by Ratna Bai is valid ? 

4 (a) Whether the plaintiff was adopted by 
Ratna Bai ? 

(b) If so, is that adoption invalid as alleged in 
paras. 18 and 19 of the written statement ? 

5. Which property is available for partition ? 

6 . Whether this suit for partition does not lie 
without seeking for possession 7 

7. To what relief, if any, is the plaintiff en¬ 
titled ? 

The first issue was decided against the 
plaintiff as there was no evidence on the 
point. On the second and third issues the 
learned Civil Judge held that as under the 
customary law of Digambari Khandelwal 
Jains a widow can adopt without the 
permission of her husband, the plaintiff’s 
adoption by Ratna Bai was valid. Issue 4 
(a) was decided in tbe afiQrmative and 4 (b) 
in the negative. On Issue 5, it was held that 
only the immovable properties were liable 
to be partitioned. Issue 6 was also decided 
in favour of tbe plaintiff and in tbe affirma¬ 
tive. Eventually the Court gave the plain¬ 
tiff a decree for partition of his half share 
in the immovable properties of list A of the 
plaint with proportionate costs. The defen¬ 
dant appears to have died after the trial 
Court passed its decree and the present 
appeal has been brought by his son'Nemi 
Chand. The main point urged before us 
was that the lower Court was wrong in 
holding that a widow of the Khandelwal 
Jains sect has power to adopt a son with¬ 
out authority from her husband. We are of 
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opinion however thafe there is no force in 
this contention. We think it is now well 
settled that a Jain widow can adopt with¬ 
out authority from her husband and the 
consent of bis collaterals. S. 66 (2) of 
Gour’s Hindu Code is as follows : 

The Jam widow is entitled to make ao adoption 
without the express or implied authority of her 
husband; or of bis kinsmen, and irrespective of 
whether the property she has inherited from her 
husband was his self>acquired or ancestral pro* 
perty. 

Similarly, Mulla in his Principles of 
Hindu Law (Edn. 8, page 632) says: 

Amongst the Agarwala Banias of the Sarogi 
sect, a sonless widow may by custom adopt with¬ 
out the permission of her husband or the consent 
of her husband's sapindas. 

It is not disputed that Sarogi is synony¬ 
mous with Jain. Mayne in his book, Hindu 
Law and Usage, Edn. 10, says at p. 209: 

Among the Jains, except in the Madras Presi¬ 
dency, a sonless widow cin adopt a son to her 
husband without his authority or the consent of 
his sapindas. 

This customary law of the Jains has also 
been established by judicial decisions be. 
ginning as far back as 1833. The first 
reported case on the point is 5 S D A 276.^ 
The same view was held in 8 S D A 636.^ 
In 1878 their Lordships of the Judicial 
Committee held iu 5 I A 87^ that a son. 
less widow of Sarogi Agarwalas enjoys the 
right of adoption without the permission of 
her husband or the consent of his heirs. In 
8 All 319* decided in 1866, their Lord- 
ships of the Allahabad High Court re¬ 
marked : 

It is true that the powers of a Jain widow in the 
matter of adoption are of an exceptional character, 
namely that she can make an adoption without 
the permission of her husband or the consent of 
his heirs, and that she may adopt a daughter’s 
son ; and further that no ceremonies or forms are 
necessary. 

Ib was conceded that this was a case of 
Kbandelwal Jains. The custom in ques¬ 
tion was recognized by the Calcutta High 
Court in 1889 in 17 Cal 518^ and ib was 
held that the custom which enables a Jain 
widow of the Oswal caste to adopt a son 
without the express or implied authority 
of her husband will not be affected by the 

conversion of the family to Vaishnaism. 

^ _ ■ -- 

1. Govind Nath v. Gulal Chand, 5 S D A 276. 

2. Mt. Chunnee Baee v. Mt. Qubboo Baee, 8 

8 D A 636. 

3 Sheo Singh Rai v. Mt. Dakho, (1880) 1 All 688 
=6 I A 87=3 Sar 807=3 Suth 629=2 0 L R 
193 (P C). 

4. Lakhmi Chand v. Ghatto Bai, (1686) 8 All 819 
=1886 AWN 118. 

6 . Man'tk Chand v. Jagat Settani, (1890) 17 Cal 
618. 


Again in 1899 their Lordships of the Cal¬ 
cutta High Court held in 27 Cal 379® that 
the custom that a sonless Jain widow was, 
competent to adopt a son to her husband 
without his permission or the consent of 
his kinsmen was sufficiently established 
and further that in this respect there was 
no material difference in the custom of the 
Agarwala, Chooreewala, Kbandelwal and 
Oswal sects of Jains. This decision was 
arrived at on evidence which consisted 
partly of judicial decisions and partly on 
oral testimony. In 1907, a Bench of the 
Allahabad High Court again held in 29 All 
495^ that according to the law and the 
custom prevailing among the Jain commu¬ 
nity, a widow has power to adopt a son to 
her deceased husband without special 
authority to that effect. The question arose' 
in the Allahabad High Court again in 
1908 in 30 All 197,® and again it was 
held that according to the law and custom 
prevailing amongst the.Jain community a 
widow has power to adopt a son to her 
deceased husband without any special 
authority to that effect. Coming to the 
Punjab, we find that in 1909 the Punjab- 
Chief Court held in 4 I C 844® that the 
widow of a deceased Jain may adopt with¬ 
out authorization from her husband. In 
1917 a Bench of the Nagpur Judicial Com¬ 
missioner’s Court also held that the per¬ 
mission of the husband is not necessary in- 
the case of a Jain widow adopting a son: 
vide 56 I 0 65.*® This decision waa 
affirmed by their Lordships of the Privy 
Council in 61 I C 481,** where their Lord- 
ships held that among the Sitambari Jains 
the widow of a sonless Jain can legally 
adopt to him a son without any express or 
implied authority from her deceased bus- 
band to make an adoption. In the Punjab 
the custom in question was again affirmed 
in 1932 in AI R 1932 Lah 426 ,*2 in which 
Tek Chand and Monroe JJ. of the Lahore 
High Court held that though under the 

6 . Harnabh Fershad v. Mandil Bass, (1900) 27 

Cal 379. 

7. Manohar Lai v. Banarsi Das, (1907) 29 AR 

495=4 A L J 407=1907 AWN 121, 

8 . Asharfi Kunwar v. Bup Chand, (1908) 30 All- 

197=6 A L J 200=1908 A W N 79. 

9. Manak Chand v. Munna Lai, (1909) 96 P B 

1909=4 I 0 844=168 P W R 1909. 

10. Jiwraj v. Sheokuwarbai, (1920) 7 A 1 R Nag. 

164=561 0 65. 

11. Sheokuwarbai v. Jivraj, (1921) 8 A I R P 0 77 

=61 I 0 481=16 N L R 170 (P 0). 

12. Sundar Lai v. Baldeo Singh, (1932) 19 A 1 R 

Lah 426=1381 0 151=14 Lah 78=33 P L R 

601. 
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Mitakshara a 'widow oanoob make an adop. 
tion to her husband without express or 
implied authority from him, yet among the 
Agarwala Jains of Delhi, Hindu law has 
been varied to this extent that for adopting 
a son to her deceased husband a widow 
need not possess express or implied autho. 
rity from him, nor is the consent of the 
kinsmen necessary for the purpose. Tbe 
last case on the point is that in A I B 
1936 All 641'^ in which it was held that 
by a custom prevailing among Jains, a Jain 
widow is competent to adopt without 
authority from her husband or permission 
of bis kinsmen. It will thus bo seen that 
the custom set up by the plaintiff-respon¬ 
dent has been well-established by judicial 
decisions and it is we think idle on the 
part of the defendant.appellant to deny it. 

Beliance was placed on some cases, e. g. 
2 0 W N 154,** in which it was held that 
unless a custom be proved to the contrary, 
Jains are governed by the Hindu law, but 
we have already said that the custom in 
question has been established by an over¬ 
whelming string of decisions of the various 
High Courts in India and of their Lord- 
ships of the Judicial Committee, so that 
there cannot now be any question of the 
Hindu law of adoption being modified so 
far as regards Jains to this extent that no 
permission of the husband is necessary for 
adoption by a Jain widow. We cannot also 
accept the argument that it has not been 
established in this case that the custom 
upheld by the decisions referred to above is 
applicable to the Khandelwal sub-sect of 
Jains. It may he mentioned that tbe Jains 
are divided into two main sects of Swetam- 
baris and Digambaris and that while the 
Oswal and Srimal are branches of the Swe- 
tambari sub-sect, Agarwal and Khandelwal 
are the main divisions of the Digambaris. 
We have seen however that most of the deci- 
sions lay down that the custom in question is 
common to all the Jains. Moreover the case 
in 8 All 319* was a case of Khandelwal Jains 
like the present. Farther, we have seen 
that in 27 Cal 379® their Lordships held 
that there was no difference as .regards the 
custom in question among the different sub¬ 
sects of the Jains. Apart from this, it is not 
disputed that the family of Khushal Chand, 
ancestor of the parties, migrated from the 

X8. Banarsi Das v. Sumat Prasad, (1986) 93 A I B 
All 641=164 I 0 1047=1986 A L J 1237 = 58 
All 1019. 

14, Mt. Mandit Eoer v. Phool Gbaod Lai, (1898) 2 
OWN 164. 


Jaipur State to this province and the 
plaintiffs has filed a certified copy of a 
decision of the Jaipur Chief Court (Ex. 4) 
in which the custom set up by the present 
plaintiff was upheld by that Court also. 
The case related no doubt to Agarwala 
Jains but the learned Judges of the Jaipur 
Chief Court referred to four other cases of 
their Court in all of which it was "decided 
that a Jain widow can make a valid adop. 
tion without the consent of her husband or 
of her husbands reversionary heirs," so 
that there is no substance in the argument 
that the decision proceeded on anything 
peculiar to the Agarwal sub.sect. 

It was also argued that in some of the 
cases referred to above, the custom was 
held to be proved on the strength of the 
evidence that was produced in those cases. 
This is DO doubt true but in A I R 1918 P O 
81*® their Lordships of the Privv Council 
said at p. 83 : 

When a custom or usage whether in regard to a 
tenure or a contract or a family right, is repeated 
ly brought to the notice of the Courts of a coun¬ 
try, the Courts may hold that custom or usage to 
be introduced into the law without the necessity 
of proof in each individual case. 


So that the custom in question can now 
be taken to be fully established. It cannot, 
in our opinion, be doubted as remarked by a 
Bench of the Nagpur High Court in A I R 
1938 Nag 391,*® that judicial decisions 
recognizing a custom constitute the most 
satisfactory evidence that can be produced 
about the custom. In the present case there 
is the evidence of a witness (P. W. 2) also 
to support the existence of the alleged cus¬ 
tom. The learned counsel for the appellant 
has relied on the case reported in 9 0 0 
125. A certified copy of the judgment is 
on the record and in it the learned Judicial 
Commissioners of Oudh held that the cus¬ 
tom that a widow can adopt without autho. 
rity from her husband was not established 
among Agarwala Sarogis throughout India. 
We are unable to follow this decision after 
having seen the overwhelming number of 
decisions to the contrary. Moreover, one of 
the reasons given by the learned Judicial 
Commissioners for their decision was that 
the parties to the case before them were 
Sarogis of Nawabganj and it had nob been 
shown that they were in any way connected 


xo. luanjpati liangadara Kama Rao v 

Raja of Pittapur. (I91P) 6 A I R p Q 81 = 47* 
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with the Sarogia of Delhi to whom mostly 
the evidence produced in the case related. 
In the present case however we have seen 
that the custom was recognized in the Jai¬ 
pur State itself from where the parties to 
the case before us migrated to Oudh. We 
are in full agreement with the Court below 
in holding that the custom set up by the 
plaintiff.respondent has been established. 

The only other point urged on behalf of 
the appellant was that as among the Jains 
adoption has no religious significance but is 
made for a secular purpose, namely to find 
a successor to property, the plaintiff could 
not divest the defendant of the property to 
which he succeeded by survivorship on the 
death of Harish Chandra. A similar objec. 
tion was considered by the Lahore and the 
Allahabad High Courts in A I R 1932 Lah 
426^2 and A I R 1936 All 641^^ referred to 
above, and it was held that adoption among 
the Jains confers on the adopted son all the 
rights of a natural born son and he succeeds 
to all the property of his adoptive father. 
In the Lahore case also the adoption was 
made by the widow, as in the present case, 
several years after the death of her bus. 
band and it was held that the adoption had 
the effect of taking away from the other 
coparceners the interest of the deceased 
husband and vesting it in the adopted son 
where the family remains joint till adop¬ 
tion. S. 618. Mulla’s Principles of Hindu 
Law, which we quoted above only in part 
runs as follows : 

Amongst the Agarwala Banias of the Sarogi sect 
a soilless widow may by custom adopt without the 
permission of her husband or the consent of her 
husband’s sapindas. If the family is joint he In¬ 
comes a coparcener. There is no such custom in 
the Madras Presidency. 

We do not therefore think that merely 
because the customary law of adoption 
among the Jains is different from the ordi¬ 
nary Hindu law to the extent that no per¬ 
mission of the husband is necessary no other 
rules of the Hindu law of adoption would 
apply to a Jain adoption. The learned coun¬ 
sel has in support of his argument relied on 
the following passage from the judgment of 
their Lordships of the Judicial Committee 
(occurring at p. 242) in 52 I A 231^®: 

Their Lordships have no doubt on the evidence 
that the story about the regular Hindu or, rather, 
Brahminical adoption in 1903, was invented with 
the object of giving to an ordinary Agarwala adop- 
tion the rights of collateral succession, and with 
the same object the statement had been put for- 

18. Dbanraj Joharmal v. Soni Bai, (1925) 12 AIR 
P 0 118 = 87 I 0 357 = 52 Cal 482=62 I A 
231=21 N D R 60 (P 0). 
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ward that the defendant had been adopted by both 
brothers, Joharmal and Bamdhan, which is held 
to be illegal under the Hindu law. 

No doubt this seems to imply that an 
adopted son in a Jain family has no right 
to collateral succession but the question 
which arises before us in the present case, 
namely whether or not an adopted son 
among the Jains can divest the survivors 
of a joint family of the joint family property 
was not directly before their Lordships in 
the case referred to above, and we do not 
feel justified in going against the decisions 
of the Lahore and Allahabad High Courts 
and the law as enunciated by the late Sir 
D. F. Mulla in his book on Hindu law. We 
decide this point also against the appellant. 
The appeal therefore fails and is dismissed 
with costs. 

N.S./e.k, Appeal dismissed. 


A. I. B. 1939 Oudh 116 

Thomas C. J. and Yorke J. 

Pi, Jai Dayal — 

Judgment-debtor — Appellant. 

V. 

Pt. Jagdeo Narain and others — 

Respondents. 

Execution of Decree Appeal No. 24 of 
1938, Decided on 6th February ■ 1939, 
against order of Addl. Civil Judge, Unao, 
D/- 9th April 1938. 

Civil P. C. (1908), S. SI, O. 21, Rr. 11 and 
30, O. 40, R. 1—Proviiions of O. 21, R. 30 are 
not exclusive and do not override provisions of 
S. 51 or O. 21, R. 11 in connexion with execu¬ 
tion of decree for payment of money by means 
of appointment of receiver under O. 40, R. 1 
which gives very wide powers to Court which 
can do so when just and convenient. 

Appointment of receiver is one of the recognized 
modes of executing a decree and the wording of 
O. 40, B. 1 which deals with the appointment of a 
receiver, is of such a nature as to give a Court very 
wide powers and does not cont.ain any exclusion; 
and in case of a decree for payment of money the 
provisions of O. 21, R. 30 are not exclusive and 
cannot be conceived to override or exclude all such 
other modes as may be found contained in Seo. 51 
or O. 21, R. 11. It is proper for the Court to order 
execution of a decree for the payment of money by 
means of appointment of a receiver when it is just 
and convenient from the point of view, both of the 
decree-holder as well as jndgment-dehtor : A I R 
1931 Oudh 307 and A Z B 1936 Lah 239, BeU on. 

[P 117 0 2; P 118 0 1] 

R. B. Lai and M. Lai — for Appellant. 

Rajeshwari Prasad and Raj Bahadur — 
for JRespondents Nos. I, S, 3 ,4 and 5. 

Judgment. — This is an execution of 
decree appeal under S. 96 read with O. 43, 
R. 1 (s) from an order of the Additional 
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Oivil Judge of Unao dated 9th April 1938, 
appointing a receiver of the property of the 
judgment.debtor appellant in three villages 
on the execution application of the decree, 
holders. 

The decree in question arose out of a 
murder case. The appellant Jai Dayal had 
two step brothers, Jai Kishen and Jai Deo, 
Jai Deo was murdered and Jai Dayal filed 
a first information report implicating his 
other step.brother Jai Kishen, Jado Nandan 
and others, and these persons were prose¬ 
cuted on a charge of murder. Jai Kishen 
and Jado Nandan were acquitted and a suit 
for damages for malicious prosecution was 
instituted. In that suit on 23rd February 
1929 a compromise decree was made, the 
details of which were given in the present 
application for execution. Put shortly, the 
defendant Jai Dayal was to deposit Rupees 
3500 in Court by 23rd August 1929, and 
failing his doing so, the plaintiffs were to 
have the power to realize that amount 
from the defendant through Court and to 
deposit it in the District Board, Unao, for 
the construction of a school building which 
was to be called the ** Jai Deo Jai Kishen 
School.” The defendant was further to get 
this school constructed completely by 30bh 
June 1930, and if he failed to get the said 
building or any portion thereof completed 
up to the date fixed, the plaintiffs were to 
have the power to realize Rs. 4500 from 
the defendant through Court and to deposit 
the same in the District Board, Unao, for 
the construction of the said building or 
buildings. The defendant judgment-debtor 
seems to have made no attempt whatever 
to comply with the provisions of the com- 
promise. It is said that two prior applica¬ 
tions for execution were without result, 
and in consequence the present application 
was made on 1st March 1938 for execution 
of the decree by the appointment of a 
receiver of three out of six villages in which 
the judgment-debtor has landed property 
in the Unao district. On this application a 
notice was issued which was served by 
affixation only, the report being that the 
. judgment.debtor had gone to Lucknow and 
it was not known when he would be back. 
He did not appear and on 9th April the 
Court appointed a receiver fixing his pay 
and directing him first of all to pay up the 
Government revenue and then to deposit 
the rest of his oollections in the Court and 
to submit an account every three months. 
The judgment-debtor did not move the 
Court to set aside the ex parte order, but 


filed this appeal in which the point of 
non-service has not been taken. 

Learned counsel for the appellant puts 
forward as his main contention that the 
appointment of a receiver was not a proper 
method of executing the decree. It is, of 
course, clear that the execution of decrees 
is governed in the first instance by S. 61, 

. Civil P. C. That Section sets out the 
powers of a Court to enforce execution and 
the modes by which it may do so, and 
these are further to be found set out in 
0. 21, R. 11 which is based on S. 51. Both 
in the Section and in the Rule we find a 
reference to the following methods of exe¬ 
cution, namely (l) delivery of property spe¬ 
cifically decreed; (2) attachment and sale 
or sale without attachment of a property; 
(3) arrest and detention in prison; (4) the 
appointment of a receiver, and (5) such other 
manner as the nature of the relief granted 
may require, for example demolition or the 
like. Learned counsel for the appellant 
however contends that in the case of a 
decree for the payment of money, the spe- 
cific provision contained in O. 21, R. 30 is 
to be conceived to override or exclude all 
such other modes as may be found con¬ 
tained in S. 51 or O. 21, R. 11. 0. 21, R. 30 
provides that : 

Every decree for the payment of money, includ¬ 
ing a decree for the payment of money as the 
alternative to some other relief, may be executed, 
by the detention in the civil prison of the judg¬ 
ment-debtor, or by the attachment and sale of his 
property, or by both. 

Learned counsel is prepared to concede 
that where there is a provision in, for 
example, a compromise decree, then execu¬ 
tion may be made in accordance with that 
provision but subject to that exception he 
seeks to contend that the provisions of 0. 21, 
R. 30 are in a way exclusive, and that it is 
not proper for a Court to order execution 
of a decree for the payment of money by 
means of the appointment of a receiver. It 
is, we think, -significant that there is no 
provision anywhere in 0. 21 except as 
mentioned in R. 11 (2) (j) (iv) for the ap¬ 
pointment of a receiver. For the appoint, 
ment of a receiver, we have to go to O. 40, 
R. 1, and we do not find in 0. 40, B. 1 any 
exclusions such as are suggested in the; 
argument.of learned counsel. On the con¬ 
trary, the wording of O. 40, R. 1 (1) is of 
such a nature as to give a Court a very 
wide power. A reference to the notes to 
O. 40, R. 1 on the subject of the appoint¬ 
ment of a receiver in execution proceedings 
both in Ohitalay’s Code of Civil Procedure 
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and the latest edition of Katju and Das’s 
Code of Civil Procedure makes it quite 
clear that there is no such principle as the 
one suggested by learned counsel. On the 
contrary the appointment of a receiver is 
one of the recognized modes of executing a 
decree. There have been a number of cases 
of different Courts on the subject. By some 
Courts it has been held that this is an • 
equitable execution, but nonetheless it is 
not always necessary that legal execution 
should be exhausted before equitable exe¬ 
cution by this mode is resorted to. It has 
been held that where the decretal debt 
will be equally and as surely satisfied by 
the appointment of a receiver as in any 
other way and at the same time the judg. 
ment.debtor will be saved from great pros, 
pective loss, the Court can appoint a receiver 
and that such an appointment can also be 
made where the interests of both the decree- 
holder and the judgment-debtor can be 
safeguarded, and where such appointment 
appears to be the only way in which the 
decree, holder can hope to realize any ap¬ 
preciable part of his dues. Learned counsel 
for the decree.holders has contended that 
the estate of the appellant is heavily 
encumbered and that the usual mode of 
execution by bringing the property to sale 
would lead to a series of difficulties and 
very likely ultimately be almost infrucfu- 
ous, whereas by the appointment of a re¬ 
ceiver the dues can be realized. He further 
points out that the judgment-debtor has 
landed property in six villages and that 
execution is being sought by the appoint, 
ment of a receiver in only three of them, 
hence it cannot possibly be said that the 
judgment-debtor will be deprived of the 
whole of his income. Learned counsel for 
the appellant has not been able to refer us 
to any case in support of his view. On the 
other hand we have been referred to a case 
of this Court, AIR 1931 Oudh 307,^ in 
which such an appointment was made. 
That also was a case of a compromise 

decree, and it was remarked that 
the relief for taking out execution against the per¬ 
son of the judgment-debtor certainly left open to 
the decree-holder the right of applying for execu¬ 
tion of bis decree otherwise than by sale of the 
hypothecated villages. This right embraces within 
it the relief of an appointment of a receiver. 

The application was ultimately dis¬ 
missed, bub not on an acceptance of the 
view put forward on behalf of the appellant 

1. Shambhu Nath Bakhsh Singh v. Balmukand 
Dikshit, (1931) 18 A I R Oudh 307 = 132 I 0 
349=7 Luck 203=8 OWN 677. 
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in the present case. It was held instead 
that it would not be just and convenient in 
that particular case to grant such a relief. 
In A I R 1936 Lah 239^ execution was 
ordered by the appointment of a receiver to 
receive the earnings from a theatre. We 
are quite clear that there is no force in the 
contention put forward on behalf of the 
appellant, and that the only question re¬ 
quiring serious consideration is whether the 
appointment of a receiver is just and con. 
venient in the present case. On this point 
learned counsel for the appellant has really 
had almost nothing to say. He suggested 
with some hesitation that Cl. (2) of B. 1 of 
O. 40 might be applicable, but we are clear 
that that sub-clause has no application to 
a party to the case. 

It is true that the learned Civil Judge 
has omitted to discuss all these points in 
his order, but in the light of the arguments, 
which have been put before us, we are 
satisfied that this was a case in which the 
appointment of a receiver was just and 
convenient from the point of view both of 
the decree-holders and the judgment-deb- 
tor, and that the application has been 
opposed by the judgment-debtor with the 
sole object of trying to put off the evil day, 
if not entirely to avoid compliance with the 
compromise decree to which he originally 
submitted. We find no force whatever in 
this appeal and dismiss it accordingly with 
costs. 

s.g./r.k. Appeal dismissed. 
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Execution of Decree Appeal No. 32 of 
1936, Decided on 21st February 1939, 
against order of Addl. Sub-Judge, Lucknow,- 
D/. 29th July 1935. 

Limitation Act (1908), Art. 182—Decree in 
April 1927 —Execution in July 1929—Appli- 
cation consigned to record room in September 
1930 — On 7th May 1932 application under 
S. 39, Civil P. C., for transfer of decree to 
another Court—Application returned by Court 
on 9th May 1932, to hie list of accounts and 
copy of decree within three days—Order not 
complied with — Another application under 
S. 39, for transfer of decree, on 5th July 1934 
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^Application of 1932 made under S. 39, Civil 
V* C., held valid application and even if it was 
'rejected by final order, application of 1934 
^nder S. 39, Civil P. C., wat in time. 

The deoree>holdors obtained their decree on 2nd 
April 19i7 and on 26th July 1929 made thoic first 
•eseoution application which was consigned to the 
record room on 10th September 1930. On 7th May 
1932 they made another application on a printed 
:form used for applications under O. 21, Rule, 11, 
Civil P. 0., but the application was really one 
under S. 39, Civil P. C., for the deorea being sent 
for execution to another Court. The application 
was returned by the Court on 9th May 1932 to be 
le-submitted after three days after amending it by 
'filing a list of accounts and after supplying a copy 
of a decree. The dQoree*holdet did not comply with 
the orders, but on 6th July 1934 made another 
application for transfer of the decree under S. 39: 

Held that the application under S. 89 made in 
1932 although made on a printed form for appli* 
cations under 0. 21, Civil P. C., was in order and 
was a valid application, so that even if it was 
rejected by a final order, the application of 1934 
under Sec. 39 was in time. The order of 1932 
■ directing that the other papers asked for should be 
supplied within three days, could not however be 
■considered to be a final order and if the order was 
not complied, the application could be rejected and 
there being no order to the effect that the appli- 

• oation was rejected, the application of 1932 was to 
be considered as pending and the decree-holders 
were entitled to have the application of 1934 
'treated as a request that the application of 1932 

be proceeded with : AIR 1926 All 473 ; A 1 R 
1937 All 397 and 4 Oudh <£ Agra L R 614, Rel. 
on, [P 120 Cl. 2] 

M. L. Tiwari — for Appellants. 

Hakimuddin and Naziruddin — 

for Respondents, 

Judgment* — This is an appeal against 
an appellate decision of an Additional Civil 
Judge of Lucknow who upheld a decision 
of the Munsif, North Lucknow, that an 

• execution application was time-barred. 

The decree.holders appellants obtained 
their decree on 2nd April 1927, and on 
26th July 1929 they made their first exe- 
cutiou application which was consigned to 
the record room on 10th September 1930. 
‘On 7th May 1932, they made another 
application on a printed form which is used 
for applications under 0. 21, Rule 11, Civil 
P. 0., but the request was really one under 
S, 39, Civil P. C., that the decree might be 
•Sent for execution to the Diabricb Judge of 
Pilibhit. The Munsif on 9th May 1932 
returned this application to be re-submitted 
within three days after amending it by 
'filing a list of accounts and after supplying 
a copy of the decree. This list of accounts 
was subsequently submitted on 1st Septem. 
'ber 1932, but a duplicate list was asked for 
:^nd the copy of the decree had not been 
flubmltted, so an order was passed that 
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within three days a duplicate list should 
be submitted as well as the copy of the 
decree. This application was returned al¬ 
though this appears to have been unneces¬ 
sary as there was no alteration to be made 
in anything, but only two additional papers 
were required. As this application was one 
under S. 39. Civil P. 0., the Court appa¬ 
rently required those papers in view of 
O. 21, R. 6, though even so, a duplicate 
of the list seems to have been unnecessary. 
The decree.holders never complied with the 
order, but on 5bh July 1934 made another 
application for transfer of the decree under 
S. 39, Civil P. C. No reference was made 
in this application to the prior application 
of 1932, and the office pointed out that the 
last execution proceeding had been con¬ 
signed to the record room on 10th Septem¬ 
ber 1930, and this new application was 
filed after the expiry of three years, but 
there was on the record a certificate under 
O. 21, B. 2 duly verified by the Court on 
14th October 1933, which made this appli- 
cation within time. As this application also 
contained a request for substitution of cer¬ 
tain persons as judgment.debtors, notice 

was sent under S. 50, Civil P. C., with the 
result that objection was made that the 
alleged payments of 1933 had in fact never 
been made and this application was time- 
barred. On 1st December 1934 the decree- 
holders referred to the application of 1932 
and asked that the present application 
might be treated as part of the former 
application of 1932 or if not, that the for¬ 
mer application might be regarded as a 
step-in-aid. 

The learned Munsif held that it was too 
late for the decree.holders bo come in with 
the execution application of 1932 after 
more than one and a half-years when only 
three days had been granted for supplying 
the additional papers, and he referred to 
the new rule under 0. 21, Rule 17 which 
authorized a Court to reject an application 
if the defect was nob remedied within the 
prescribed period. He failed to notice how¬ 
ever that the application of 1932 although 
presented on a printed form for applica¬ 
tions under O. 21, was an application under 
S. 39. Civil P. 0. 

The learned Civil Judge also took it for 
granted that the applications of 1932 and 
that of 1934 were under Order 21 although 
they were under See. 39, Civil P. C., and 
came to the conclusion that as in 1932 the 
decree.holders had nob obeyed the order to 
prqduce certain papers within three days. 
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that application should be deemed to have 
been rejected and so the present applica¬ 
tion could not be considered to be part of 
it. He held that as a result of the amend¬ 
ment of Art, 182, Limitation Act, mate¬ 
rially defective applications for execution 
have ceased to be treated as a step-in-aid 
of execution, consequently the application 
of 7th May 1932 could not be considered 
to be an application for execution nor could 
it be considered to be a step-in-aid of exe- 
cution. There then appears in the decision 
of the learned Civil Judge the following 
sentence : 

At the same order the order for the return of 
the application for correction could not be a final 
order. 

Presumably he meant “at the same time” 
and not “at the same order". He held that 
the present application for execution was 
therefore time-barred. As he has stated 
earlier in his order that the application of 
7th May 1932 should be deemed to have 
been rejected, it is not quite clear how at 
the end of his order he came to the con¬ 
clusion that the order for the return of the 
application for correction could not be a final 
order. It was held in A I R 1926 All 473^ 
that an application made under Sec. 39 is 
not an application for execution within the 
meaning of 0. 21, E. 10 but an applica- 
tlon to take a step.in.aid of execution. The 
same was held in A I R 1937 All 397^ 
where it was pointed out that an applica. 
tioD for transfer need not be in any parti, 
cular form and sufficient particulars of the 
decree sought to be transferred are enough 
and a mere clerical error in writing the 
name of the party does not make that appli¬ 
cation invalid. In 4 Oudh & Agra L R 614,® 
an Additional Judicial Commissioner of 
Oudh held that an applicant for transfer 
of a decree for execution in another dis¬ 
trict was not required to supply a certified 
copy of the decree but it was the duty of 
the Court to prepare an official copy of 
the decree pasting on it the necessary 
stamp which was to be supplied by the 
decree-holder. 

We are not aware of any rule which 
'requires two copies of the statement of 
accounts. The application under S. 39 made 
in 1932 was therefore in order and was a 

1. Mt. Sbahodra v. Bhagwan Das, (1926) 13 AIR 

All 473=94 I 0 482. 

2. Hafeez Uddia v. Bam Chander Das, (1937) 24 

A I R All 397=169 I C 226=1987 A L J 278. 

3. Iqbal Naram v. Bam Ratan, 4 Oudh & Agra 

L R 614. 


valid application so that even if it was 
rejected by a final order this present appli- 
cation under S. 39 would be within time. 
We are however unable to hold that the 
last order of 1932 that the other papers 
asked for should be supplied within three- 
days can be considered a final order to the 
effect that if the order was nob complied, 
with, the application was rejected. For'all, 
we know, had those papers been sup¬ 
plied one or two days late, the Court might 
have condoned the delay, and there was 
certainly no order to the effect that the-' 
application was rejected. We do not think 
that the fact that the application remained 
in the hands of the decree-holders instead 
of remaining in the possession of the Court 
has any bearing on the point of limitation, 
and had it remained in the custody of the 
Court and through forgetfulness or other¬ 
wise DO final order had been passed, the 
application would have remained pending. 
We consider therefore that the application 
of 1932 must be considered to be still pen. 
ding and the appellants therefore are en- 
titled to have this present application 
treated as a request that the application 
of 1932 be proceeded with. As we have 
said, even if that order that the papers be 
submitted within three days is to be read 
as one meaning that the application was 
to be deemed as rejected if the order was 
not complied with, it was an application 
which was, as originally filed, valid and 
the present application is therefore within 
the period of limitation. 

We therefore allow the appeal and order 
the original Court to proceed with this- 
application treating it as it is in fact an' 
application under Sec. 39, Civil P. C., and 
as part of the application of 1932. The 
appellants are granted their costs through, 
out. 

R.M./r.K. Appeal allowed. 
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Thomas C. J. and Ziahd Hasan J. 

Bam Charan — Defendant —Applicant. 

V. 

Nanhey — Plaintiff — Opposite Party.. 

Civil Revn. Appln. No. 51 of 1936, Decide^' 
on 17th January 1939, from order of Addl.' 
Civil Judge, Unao, D/- 30th April 1936. 

Limitation Act (1908), Art. 64 — Accounts*- 
stated — Essence of account stated is that par¬ 
ties must agree on taking accounts that balance 
only is payable—There must be mutual conti* 
deration to support promises so as to constitute*- 
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new cause of action —> Defendant who had 
dealings with plaintiff going thfough accounts 
and signing acknowledgment of bis liability for 
certain sum in plaintiff's account books—Entry 
held amounted to accounts stated. 

The essence of an account stated is not tbo 
character of the items on one side or the other, but 
the fact that there are cross items of account and 
that the parties mutually agree the several 
accounts of each and, by treating the items so 
agreed on the one side as discharging the items on 
the other side pro tanto, go on to agree that the 
balance only is payable. Such a transaction is in 
truth bilateral and creates a new debt and new 
cause of action. There are mutual promises, tbo 
one side agreeing to accept the amount of the 
balance of the debt as true and to pay it, the other 
side agreeing the entire debt as at a certain figure 
and then agreeing that it has been discharged to 
such and such an extent, so that there will be 
complete satisfaction on payment of the agreed 
balance. Hence, there is mutual consideration to 
support the promises on either side and to consti¬ 
tute the new cause of aotion. In determining 
whether there can be an account stated, it is not 
material whether the balance of indebtedness is 
throughout in favour of one side nor whether the 
debt in favour of the final creditor was created at 
the outset by one large payment or consisted of 
several sums of principal and several sums of 
interest; nor can it matter in this connexion, 
whether the only payments made on the other 
side were simply payments in reduction of such 
indebtedness or were payments in respect of other 
dealings. In any event, items must in the same 
way be ascertained and agreed on each side before 
the balance can bo struck and settled : AIR 
1934 P C 144 and AIR 1934 P C 147, Foil. 

[P 122 C 1, 2] 

D who used to have money dealings with plain- 
tifi went through the account on a certain date 
and signed an acknowledgment of bis liability to 
the extent of a specified sum in the plaintiff’s 
lekha bahi and also agreed to pay interest on the 
debt : 

Held that the entry of the acknowledgment 
amounted to an account stated within the mean- 
. ing of Art. 64. [P 122 C 2] 

K. P. Misra — for Applicant. * 

Badba Krishna —for Opposite Party. 

Order. —This is an application for revi¬ 
sion of a decree of the learned Judge, Small 
Cause Court, Unao. The suit of the plain¬ 
tiff, opposite party, was for recovery of 
Es. 246 based on what is said to be an 
account stated between the parties on 
Aghan Sudi 15,1919 Sambat corresponding 
to 1st December 1933. It was alleged that 
the defendant used to have money dealings 
with the plaintiff and that on the date 
mentioned he went through the account 
and signed an acknowledgment of his liabi¬ 
lity to the extent of Es. 200 in the plain, 
tiff's lekha bahi and affixed a one anna 
stamp to the entry. It was also said that 
the defendant agreed to pay interest on the 
debt at Be. 1 per cent, per mensem, hence 
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the claim for Bs. 246. The defendant- 
applicant denied his signature under tho 
entry in question and further pleaded that 
a more acknowledgment of a debt did not 
give a fresh start to limitation. As the 
alleged stated account was beyond three 
years of the original debt, the plaintili' 
tried to prove two later payments of 
interest but the learned Judge of the Court 
below did not believe the alleged payments 
of interest and held that the signatures of 
the defendant under the endorsements of 
those payments were nob genuine. He 
however held that the acknowledgment in 
question was signed by the defendant and 
amounted to an account stated and that 
therefore the plaintiff was entitled to sue 
on the basis of that acknowledgment. He 
therefore decreed the claim. 

The learned counsel for the applicant 
contends that the entry in question is a 
mere acknowledgment of a debt and as 
that acknowledgment was made more than 
three years after the original debt, it does 
not save limitation under Ss. 19 and 20, 
Limitation Act. On behalf of the opposite 
party on the other hand it is contended 
that the entry in question is an account 
stated within the meaning of Article 64, 
Limitation Act, and that therefore it could 
validly be made the basis of a suit. The 
generally accepted view of what constitu¬ 
ted an account stated used to be that the 
account must be mutual and for it to be 
mutual, there must be transactions on each 
side creating independent obligations on the 
other and not merely transactions which 
create obligations on the one side, those on 
the other being merely complete or partial 
discharges of such obligations. The law on 
the point has however been settled by 
their Lordships of the Judicial Committee 
in two cases both reported in HOW N. 
One is 11 O W N 997^ and the other is 
11 O W N 1003.^ In the former their 
Lordships at page 1000 say : 

An account stated may only take the form of a 
mere acknowledgment of debt, and in those cir¬ 
cumstances, though it is quite true it amounts to a> 
promise and the existence of a debt may be in¬ 
ferred, that can be rebutted, and it may very well 
turn out that there is no real debt at all, and in 
those circumstances there would be no consider¬ 
ation and no binding promise. 

But on the other hand, there is another form of 
account stated which is a very usual form as 

1. Siqueria v. Noronha, (1934) 21 A I R P C 144 

=151 I C 90=ai O W N 997 (P 0). 

2. Bishun Chand v. Girdhari Lai, (1934) 21 

A I R P C 147=160 I 0 6=11 OWN 1003= 

66 All 376=61 I A 273 (P 0). 
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between merchants in business in which the ac¬ 
count stated is an nccouiib which contains entries 
on both sides, and in which the parties who have 
stated the account between them have agreed that 
the items on one side should be set against the 
items upon the other side and the balance only 
should bo paid; the items on the smaller side are 
set off and deemed to be paid by the items on the 
larger side, and there is a promise for good consi¬ 
deration to pay the balance arising from the fact 
that the items have been so set oS and paid in the 
way described. 

In this case the plaintiff had been em- 
ployed by the dtfendanb from about 1913 
upto 1928. In the books of the business 
there were accounts of the plaintiff’s draw- 
ings from time to time but there was no 
account on the other side in respect of 
salary which had not been fixed. In 1928 
the account was drawn up and signed by 
the defendant’s manager showing credits 
for salary and debits for drawings and 
ending in a balance in the plaintiff's favour. 
The account had throughout been in the 
plaintiff’s favour and Lord Atkin held that 
it was an account stated involving a pro¬ 
mise to pay the balance for good consider¬ 
ation. The facts of the other case were 
similar to those before us in the present 
case. In that case the suit was brought as 
on an account stated evidenced by entries 
in the plaintiff's ledger. In the ledger on the 
debit side there was the following entry : 

Balance due to be received after adjusting th© 
account upto Kunwar Sudi 9 Sambat 1982, Bs. 
16.04.'1.8.9. 

Below this entry was written by one of 
the defendants : 

Balance due to be paid after adjusting the ac- 
count upto Kunwar Sudi 9 Rs. 16.043-8-9. 

The latter entry was signed by both the 
defendants. Their Lordships of the Judicial 
Committee held that the entries constituted 
an account stated. At page 1008 they 
observed : 

Indeed the essence of an account stated is not 
the character of the items on one side or the 
other, but the fact that there are cross items of 
account and that the parties mutually agree the 
several amounts of each and by treating the items 
so agreed on tbo one side as discharging the items 
on the other side pro t^nto, go on to agree that the 
balance only is payable. Such a transaction is in 
truth bilateral and creates a new debt aud a new 
cause of action. There are mutual promises, the 
one side agreeing to accept the amount of the 
bvlanco of the debt as true (because thero must in 
such cases be. at least in the end, a creditor to 
whom the bilance is due) and to pay it, the other 
bide agreeing the entire debt as at a certain ffgure 
and then agre.Kiug that it has been discharged to 
such and such an extent, so that there will be 
complete satisfaction on payment of the agreed 
balance. Hence, there is mutual consideration to 
support the promises on either side and to consti¬ 
tute the now cause of action. 


A. I. R. 

At another place their Lordships say ; 

Nor can It be material, as it seems, in determin¬ 
ing whether thero can bo an account stated, whe¬ 
ther the balance of indebtedness is throughout, as it 
must be at the end, in favour of one side. Equally 
it seems irrelevant whether the debt in favour of 
the final creditor was created at the outset by one 
large payment or consisted of several sums of prin¬ 
cipal and several sums of interest ; nor can it 
matter in this connexion, whether the only pay¬ 
ments made on the other side were simply pay¬ 
ments in reduction of such indebtedness or were 
payments in respect of other dealings. In any 
event, items must in the same way be ascertained 
and agreed on each side before the balance can be 
struck and settled. 

Further on, it is said : 

It is clearly involved in these observations that 
there can in law be a settlement of account as 
between banker and customer, and that this is the 
law. is constantly assumed and acted upon in 
practice, but in such cases the dealings are purely 
financial on each side and consist of money credits 
and debits in the course of which one side may 
never be able to sue the other for a demand or 
claim because be is always in debt to the other, 
though, if sued for the whole debt, he could avail 
himself of payments he has made in partial reduc¬ 
tion of the debt on running account, though 
merely by way of set-off or counter-claim. The 
customer in such cases may have had a continu¬ 
ous overdraft aud be in this respect in the same 
position as the respondents (in the case before 
their Lordships) on the account in question but it 
would be an unfortunate restraint on legitimate 
and ordinary business relations if the law were to 
say that an account could not be mutually stated 
and agreed between parties in such relationship. 

In view of the above exposition of the 
law by their Lordships of the Privy Coun¬ 
cil, there can be no doubt that the account 
in question is an account stated within the 
meaning of Art. 64, Limitation Art, since 
the original debt being of Bs. 200 only 
and the balance struck being of the same 
amoupt, there must have been intermediate 
payments by the defendant.applicant. We 
are therefore of opinion that the suit was 
rightly decided by the learned Judge of the 
Court below and dismiss this application 
with costs. 

N.S./r.K. Application dismissed^ 
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Yorke J. 

4 

Natha — Plaintiff — A'ppellant. 

V. 

Thakur and another — 

Defendants — Eespondents. 

Second Appeal No. 451 of 1936, Decided 
on 14th February 1939, against order of 
Civil Judge, Bara Banki, D/- 31st August 
1936. 
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(a) Minor—Limitation—Guardian alienating 
ininor*a property--Minor on attaining majority 
nuigning same property to third person—Suit 
l>y assignee in respect of that property after 
3 years from assignor becoming major is 
barred* right to sue having extinguished. 


As assignee or vendee from the ex>minor oannot 
have any higher rights than those which his own 
assignor would have had, and as the tight of a 
minor to challenge alienations made by his guar* 
dian daring his minority is limited to a suit 
within three years of the attainment of majority, 
a suit filed by the assignee more than three years 
nfter the attainment of majority by the minor in 
respect of the property assigned must fail on the 
ground that the right to sue has come to an end 
with the expiry of that period : A I B 1926 Bom 
292 ; 32 All 392 and AIR 1929 All 879, Ref. 

[P 124 C 2] 


(b) Transfer of Property Act (1882), S« 3— 
*Actionable claim* does not include right in 
immovable property. 


The term "actionable claim*' as defined in the 
Transfer of Property Act does not include a right 
in immovable property. tP 126 C 1] 

(c) Transfer of Property Act (1882), Ss. 6 (e) 
•and 131—Alienation of minor's property during 
minority not challenged by him within 3 years 
of his attaining majority—Ex-minor transfer¬ 
ring same property to stranger after 3 years of 
his becoming major—Transfer is not of immov¬ 
able property or of actionable claim but merely 
■of right to sue. 

Where an ex-minor, instead of cballenging 
within three years on bis attaining majority alie¬ 
nation of property made during bis minority by 
the guardian, transfers the same property to a 
third person after the expiry of the said period of 
three years, the transfer is of nothing more than a 
mere right to sue and therefore without effect. 
Such a transfer is neither an actionable claim nor 
a transfer of immovable property because the 
ox-minor transferor had at the time of transfer 
■ceased to have any tights in the property which 
he was capable of transferring. (S’ ^ 

S. 0. Dass — for Appellant. 

B. K. Dhaon — for Respondents. 


Judgment.—This is a second appeal 
<rom a judgment of the Civil Judge of 
Bara Banki, upholding the order of the 
Munsif of Bara Banki who had dismissed 
the plaintiff Natba’s suit for possession of 
-A house situated in Moballa Gularia Garda 
of Bara Banki town. The facta are quite 
simple and free from dispute. The house in 
question originally belonged to one Cheda 
who died leaving a widow Mt. Gulaba, and 
a son, Thakur, defendant 1, said to have 
been born in July 1912. On 24th April 
1930, Mt. Gulaba as his natural guardian 
sold this house to one Sheo Farsan Singh, 
who was benamidar for Dhani, defendant 2 
of the present case, for Bs. 150. On 5th 
May 1932, Sheo Parsan transferred this 
house to Dhani for a nominal consideration 
of Bs. 100. On the assumption that Thakur 


was born in July 1912 he would have 
become major in July 1930, and ho would 
have bad available to him a period of three 
years within which he must file a suit to 
set aside the transfer of the house made by 
bis mother purporting to act as his guar¬ 
dian. Thakur never instituted any suit at 
all, but on 9th September 1935 be exe- 
cuted a sale deed in favour of the plaintiff 
Natha whereby he purported to transfer 
the same house to the plaintiff for Bs. 200. 
The plaintiff, having failed to obtain pos¬ 
session of the house, instituted the present 
suit on 2nd November 1935 for possession. 
The defences put forward were that the 
transfer made by Mt. Gulaba was for legal 
necessity and therefore that transfer could 
not be avoided. This defence was negatived 
by the trial Court and is not now for con¬ 
sideration. The second defence put forward 
was that the suit was barred by limitation 
under Art. 44, Limitation Act, as not having 
been instituted within three years of the 
attaining of majority by Thakur. This plea 
was upheld by the trial Court. When the 
case came to the lower Appellate Court the 
learned Civil Judge remarked that though 
exception was taken in the memorandum 
of appeal to all the findings of the trial 
Judge that were against appellant, only 
two of the findings were actually challenged 
in the argument of the appeal. In the first 
place it was contended that Mt. Gulaba 
did not act on behalf of her son when she 
executed the deed of sale in favour of Sheo 
Parsan Singh. On this point he held that 
there was no force in the contention which 
did not appear to have taken before the 
trial Court iu the form in which it was 
urged before him. He pointed out that in 
the sale deed Mt. Gulaba described herself 
not only as the widow of Cheda but also as 
the mother and natural guardian of Thakur 
minor. It was therefore clear that she 
made the transfer as the mother and 
natural guardian of Thakur and in doing so 
was acting on bis behalf. Learned counsel 
has not taken this point again and be con- 
cedes that the transfer must be taken to 
have been so made on Thakur’s behalf but 
was voidable on a suit by Thakur instituted 
within three years of his attaining majo¬ 
rity as provided by Art. 44 of Sch. 2, 
Limitation Act. 

The second point taken before the lower 
Appellate Court was that Art. 44, Limita¬ 
tion Act, was not applicable. The learned 
Civil Judge remarked (and that is of course 
clear) that this was not a suit by the ward 
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to set aside a transfer made by the guar¬ 
dian but a suit by the ex-ward’s transferee, 
and he held that it was difficult to hold that 
Art. 44 applied to the present case, but he 
proceeded to decide the case on another 
ground, namely that after the sale by Mr. 
Gulaba nothing was left to the minor in the 
shape of a right or title in the property. In 
effect what he was saying was that as the 
transfer by Mt. Gulaba was not void but 
only voidable, the transfer was a good trans¬ 
fer unless the ex-minor could show grounds 
for its being avoided. It would follow that 
if the minor took no steps to get the trans¬ 
fer avoided within three years from his 
attaining majority, then under the provi¬ 
sions of S. 28, Limitation Act, the right to 
the property would be extinguished and 
hence when Tbakur purported to make 
this transfer of the property to the plain¬ 
tiff, he was transferring something which 
he did not possess. Putting the case at its 
highest, he considered that what was trans¬ 
ferred was a mere right to sue and such a 
transfer was prohibited by S. 6 (e), T. P. 
Act, hence the plaintiff had obtained no 
interest in the property by his sale deed 
and was not entitled to maintain bis suit 
for possession. 

Learned counsel for the appellant first 
argued the question as to what Article of 
Sch. 2, Limitation Act, was applicable to 
the present case. He very naturally accepts 
the finding of the lower Appellate Court 
that Art. 44 was not applicable, and he 
contends that the Article applicable is 
either Art. 120 whioji provides that for a 
suit for which no period of limitation is 
provided elsewhere in this Schedule, the 
period of limitation is six years from the 
date when the right to sue accrues, or it is 
Art. 144, the residuary Article in cases of 
suits for possession of immovable property. 
He has pressed the point that Art. 144 is 
the Article applicable, and in support of 
that contention has relied on 49 Bom 309^ 
in which it was held that Art, 44, Limita¬ 
tion Act, could not apply to an assignee 
from the minor who had attained majority, 
and on 32 All 392^ in which it was held 
that 

in the case of a suit to set aside an alienation of 
the plaintiS’s property made during his minority 
by bis guardian, the limitation applicable is as 
prescribed by Art. 144 of Sch. 2,' Limitation Act. 

1. Hanmant Gurunath t. Hamappa Lagamappa, 

(1925) 12 A I R Bom 292=86 I C 879=49 

Bom 309=27 Bom L R 211. 

2. Bachchan Singh v. Kamta Prasad, (1910) 32 

All 392=5 1 C 585=7 A L j 337. 


A. I.B. 

On further examination, however, it has- 
come to light that another Bench of the- 
Allahabad High Court has dissented from 
this latter case in A I E 1929 All 879,® in. 
in which it was held that Art. 44 is appli¬ 
cable in every case in which a ward on 
attaining majority impugns the transfer 
made by his or her guardian during his or 
her minority, and it was further held that 
there is no warrant for restricting the 
application of that Article to cases of trans¬ 
fers made by a certificated guardian, and 
that the word “guardian” is of general 
import and includes natural and testamen¬ 
tary guardians and guardians appointed 
by Court. 32 All 392^ has also been 
dissented from by the High Courts of Cal¬ 
cutta and Lahore in cases which it is in 
the circumstances unnecessary for me to 
quote. As to the Bombay case to which 
I have just referred, that was also a case of 
a suit by an assignee from the minor who 

had attained majority, and it was held that 
the claim not having been filed within 12 years 
from the date of alienation by the guardian so far 
as the plaintiS was concerned, the claim was time- 
barred. 

It is clear therefore that although tha 
Bombay High Court did not regard a suit 
by the assignee as coming within the scop& 
of Art. 44, they were in no way prepared' 
to give the assignee any advantage from 
that fact. It seems to me that whatever 
view may be taken as to the specific appli. 
cability of Art. 44, Limitation Act, one’ 
point is clear, namely that the plaintiff as 
assignee or vendee from the ex.minor can¬ 
not have any higher rights than those 
which his own assignor would have had, 
and as the right of the minor was limited 
to a suit within three years of the attain¬ 
ment of majority, a suit filed by the as- 
signee more than three years after the 
attainment of majority by the minor must 
fail on the ground that the right to sue has 
come to an end with the expiry of that 
period. The suit was therefore rightly dis¬ 
missed by the learned Munsif and the 
appeal might also have been dismissed by 
the lower Appellate Court for the same 
reason as that given by the trial Court. 

In these circumstances it is scarcely 
necessary for me to consider at any length 
the further question raised as to whether 
the learned Civil Judge was right in hold¬ 
ing that the plaintiff was not entitled to 
maintain the suit since all that he had 

3. Dip Chand v. Munni Lai, (1929) 16 A I R All 
879=122 I 0 680=52 All 110=1929 A L 3 
1248. 


1939 


Oudh 125 


Baij Nath v. Sbi Nath Kuar 


obtained by bis purchase was a mere right 
to sue. Learned counsel for the appellant 
-contends that what was transferred to him 
was nob a mere right to sue bub an action¬ 
able claim, and he has referred to Ohap. 8, 
T. P. Act, relating to transfers of actionable 
claims and specifically to S. 130 of the Act. 
On a consideration of that Section however, 
it appears to me that learned counsel has 
put himself on the horns of a dilemma. He 
has himself argued that what was trans- 
d[erred was not a mere right to sue to recover 
the property but the property itself. An 
actionable claim on the other hand so far 
as I am able to infer from Ss. 130 to 132, 
T. P. Act, cannot by any stretch include a 
right in immovable property. According bo 

Mulla’s Transfer of Property Act, 
actionable claims include claims recognised by 
•the Court as affording grounds for relief either, 

1. as to unsecured debts, or 

2. as to beneficial interests in moveable property 
not in possession, actual or constructive—whether 
present or future, conditional or contingent. 

In the old Sec. 131 the definition of 
^'actionable claim” had been held to cover 
suits relating to immovable property also, 
but it is said by Mulla in these notes that 

all these difiQculties have been removed by the 
.amended definition. Debts secured by a mortgage 
of immovable property or by a pledge of moveable 
property are excluded from the definition. These 
are now transfers not of claims to property bub of 
the property itself. 

That is to say when learned counsel at 
the same time tries to urge that this is a 
transfer of the property itself and a trans¬ 
fer of an actionable claim, he is putting 
forward a self-contradictory proposition. 
To my mind, it is quite clear that the plain¬ 
tiff’s transfer from Thakur was not a brans- 
' fer of an actionable claim, and it could not 
be a transfer of immovable property be¬ 
cause the minor transferor, not having 
himself instituted a suit within the period 
of three years provided by Art. 44, had 
ceased to have any rights in the property 
which he was capable of transferring. The 
lower Appellate Court was therefore right 
in coming to the conclusion that at best 
the transfer on which the plaintiff’s suit 
was founded was not a transfer of anything 
‘ more than a right to sue abd was therefore 
without effect in view of the bar of 8. 6 (e), 
T. P. Act. On this view the plaintiff’s suit 
was rightly dismissed by the lower Appel, 
iate Court. There is no force in the present 
.appeal which also fails and is dismissed 
with costs. 

19.S./r.k. Appeal dismissed. 
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Baij Nath Singh — Plaintiff — 

Appellant. 

V. 

Thakurain Sri Nath Kuar and another 
— Defendants — Respondents. 

First Appeal No. 101 of 1936, Decided 
on 19bh January 1939, against decree of 
Civil Judge, Sultanpur, D/- 15bh Septem¬ 
ber 1936. 

Courl-fees Act (1870), S, 7 (iv) (c)—Suit for 
declaration that plaintiff is entitled to property 
and defendant 2 a beneficiary under will had 
no right to property — Declaration virtually 
asking for consequential relief of cancellation 
of will—Plaintiff held liable to pay ad valorem 
court-fee under Sec. 7 (iv) (c). 

One R who died leaving a widow, was said to 
have made a will in favour of defendant 2 by 
which his property was to go to defendant 2. 
Plaintiff in a suit filed by him attacked the will 
as being void and also challenged it in the alter¬ 
native as being voidable on account of its having 
been brought about by undue influence. Plaintiff 
prayed for declaration that after the death of 
widow of ii, plaintiff was entitled to the property 
alleged to be bequeathed to defendant 2 and that 
no right of any sort bad accrued to defendant 2 
under any circumstance. He treated the suit as for 
two declarations only without any consequential 
relief and paid court-fees accordingly : 

Held that plaintiff was liable to pay ad valorem 
court-fee under S. 7 (iv) (o) as part 2 of the decla¬ 
ration sought, virtually asked for a cancellation 
of the will and must therefore be deemed toinvolve 
a consequential relief : A I B 193i Oudh 505, 
Bel. on. [P 126 C 1, 2] 

H. Husain and P. N. Ohaudhry — 

for Appellant. 

M. P. Srivasbava — for "Respondent 1. 

Judgment.—This is an office report to 
the effect that the court-fee paid on this 
appeal is deficient by Rs. 3577-8-0. The 
plaintiff-appellant filed a suit in the Court 
of the Civil Judge, Sultanpur, in which he 
prayed that a declaratory decree be passed 
in his favour against the defendants to the 
effect that the plaintiff after the death of 
defendant 1 is entitled to the property in 
suit noted in lists A to C and no right of 
any sort accrued to defendant 2 under any 
circumstance. Defendant 1 is the widow of 
Budr Pratab Singh, who was the heir of a 
taluqdar, and defendant 2 is a distant rela- 
tion of Rudr Pratab Singh who is said to 
have made a will in favour of defendant 2 
by which his property is to go to defend, 
ant 2 after the death of defendant 1. The 
plaintiff paid a court-fee of Rs. 30 in the 
Court below treating his suit as one for two 
declarations without consequential relief. 
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The learned Civil Judge was of opinion 
that one of the declarations sought involved 
a consequential relief and asked the plain¬ 
tiff to pay ad valorem court-fee under Sec. 
7 (iv) (c) Court-fees Act. This order was 
nob complied with and the plaintiff-appel¬ 
lant’s plaint was thereupon rejected. It is 
against the rejection of this plaint that the 
plaintiff is appealing. The appeal has been 
filed on a court-fee stamp of Rs. 30 and the 
office has reported that the appellant should 
pay ad valorem court-fee on Rs. 390,000, 
the valuation put on the appeal. 

We have heard the learned counsel for 
the appellant and also the counsel for the 
respondents and have come to the conclu¬ 
sion that the office report is correct. In 11 
OWN 1292^ the suit ostensibly was for a 
mere declaration of title but the learned 
Judges who decided the case held that the 
plaintiff was virtually seeking the cancel¬ 
lation of the deed of waqf and the will exe¬ 
cuted by one Janki Sahu and that the 
plaint was for a declaration with conse¬ 
quential relief within the meaning of Sec. 
;7 (iv) (c), Court-fees Act. In the present 
case the second portion of the relief claimed 
by the plaintiff virtually asks for the can¬ 
cellation of the will executed by Rudr 
Pratab Singh in favour of defendant 2 and 
must be deemed, in our opinion, to involve 
acoQsequential relief. In fact it was not dis¬ 
puted that if the plaintiff's suit be deemed 
to ask for cancellation of the will, the case 
would fall under Sec. 7 (iv) (c), Court-fees 
Act. It was however contended that as the 
will is challenged by the plaintiff on the 
ground of its not being genuine and not 
being registered under the law, it was not 
necessary for the plaintiff to ask for its 
cancellation. This argument would perhaps 
have held good if the plaintiff had attacked 
the will as void only ; but he also chal¬ 
lenges it, in the alternative, as being void¬ 
able on account of having heed brought 
about by undue influence, and the fact that 
the plaintiff was not content to challenge 
it on the ground of its being void, itself 
shows that he is not sure of the will being 
void as he alleges. In any case there is the 
allegation in the plaint that the will was 
brought about by undue influence and there¬ 
fore voidable against the plaintiff. This 
being so a relief for cancellation of the will 
should in our opinion be read into the relief 
sought and the plaintiff must pay ad valo- 

1. Mathura Prasad v. Ram Lai, (1934) 21 A I R 
Oudh 505=162 I C 312=11 OWN 1292. 
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rem court-fee under S. 7 (iv) (c), Court-fees 
Act, on the valuation pub by him on the 
appeal. We accordingly accept the office 
report and give the plaintiff-appellant a 
month’s time from this date to make good 
the deficiency in court-fee on the appeal. 

N.S./r.K. Order accordingly. 
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Thomas G. J. and Torke J. 

Shyam Sundar — Judgment.debtor — 

Appellant- 

V. 

Mt, Chandan Devi — Decree-holder — 

Respondent- 

Execution Decree Appeal No. 45 of 1936, 
Decided on 8th February 1939, against 
order of the Addl. Civil Judge, Gonda, 
D/. 26th September 1936. 

Civil P. C. (1908), O. 34, R. 14 — Word , 
^mortgagee* explained—In suit upon mortgage 
of ancestral property sons challenging validity 
of mortgage—Mortgagee giving up security and 
obtaining money decree against mortgagor— 

In execution mortgagee held entitled to bring 
mortgage property to sale—O. 34, R, 14 held 
did not apply as mortgage no longer subsisted- 

The word “mortgagee” in R. 14 of O. 34 is in¬ 
tended to mean the holder of a subsisting and 
effective mortgage which could still be set up by 
the mortgagee against the purchaser or would*be 
purchaser of the mortgaged property. [P 128 C 1] 

A mortgage of ancestral property was executed 
by the father. In a suit by the mortgagee upon 
the mortgage the sons challenged the validity of 
the mortgage on the ground that it was not exe¬ 
cuted for legal necessity. The mortgagee thereupon 
gave up the mortgage security and only obtained 
a simple mortgage decree against the mortgagor on 
the basis of the personal covenant in the mort* 
gage deed. In execution of the money decree mort¬ 
gagee sought to bring the mortgaged property tn 
sale : 

Held that O. 34, Rule 14 did not apply as the 
mortgage no longer subsisted and tbe^mortgage& 
was therefore entitled to put the property to sale : 
AIR 1935 All 607, Ref. ; SO All 146 : A I R 
1914 All 98 and AIR 1935 Rang 132, Disting. ; 

2 AL J 256, Not foil. [P 128 0 1, 2J 

H. D. Chandra — for Appellant, 

K. N. Tandon — for Respondent. 

Jadgment.—This is a judgment-debtor'& 
appeal arising out of execution proceedings 
against the ordir of the learned Additional 
Civil Judge of Gonda dated 26th September 
1936, upholding the order of the learned 
Munsif of the same place dated 12th March 
1936 dismissing the appellant’s objections. 
The judgment-debtor Sbyam Sundar exe. 
cubed a mortgage deed in favour of Mt. 
Chandan Devi on 8th December 1923, in 
respect of two groves and two residential 
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tiouses. Mt. Ghandan Devi brought a suit 
on the basis of the mortgage on 9th Dacem. 
her 1930. On 4th February 1931 the two 
SODS of Sbyam Sundar applied to be made 
a party, and the Court ordered that they 
should be made. They ohallenged the vali¬ 
dity of the mortgage on the ground that the 
mortgaged property was the joint ancestral 
property of the father and the sons, and 
that there was no legal necessity for exe- 
outing the mortgage deed. It was stated 
on behalf of the plaintiff that she wanted 
a simple money decree against Shyam 
Sundar, defendant 1, only upon the personal 
covenant to pay and that the other defen. 
dants be discharged. The sons, who were 
defendants 4 and 5, objected, but the Court 
disallowed their objection. On 9th April 
1931, a simple money decree was passed 
against Shyam Sundar. It appears .that 
the decree.holder and the judgment.debtor 
then entered into a compromise, and hied 
an application in the Court under O. 20, 
E. 11, Civil P. G., under which the decretal 
amount was made payable by instalments. 
The decree was accordingly allowed to be 
amended in accordance with the terms of 
the compromise. Under the amended decree 
the judgment-debtor was allowed to pay 
by monthly instalments of Bs. 10 and in 
case of default the decree, holder was en¬ 
titled to recover the whole amount by exe¬ 
cution of her decree. The judgment-debtor 
paid some instalments but there was a 
default, and the decree, holder put her 
decree into execution and attached the 
same property which had been mortgaged 
to her. The judgment-debtor hied an ob¬ 
jection on the ground that under O. 34, 
Buie 14, the property was not liable to 
attachment and sale in execution without 
instituting a suit for sale in enforcement of 
the mortgage. 

The learned Munsif held that the mort- 
gage was not subsisting because the plain- 
tiff-decree-holder had given up tb e mortgage 
security and the decree was passed on the 
basis of the personal covenant contained in 
the mortgage deed. The learned Additional 
Civil Judge on appeal disagreed with this 
view of the learned Munsif, and held that 
there was no extinguishment of the mort¬ 
gagee rights of the plaintiff and therefore 
the mortgage subsisted. In dismissing the 
appeal be relied on the terms of the com¬ 
promise in which it was stated that in case 
of default of any instalmeut the decree- 
holder was. entitled to recover the decretal 
amount by getting a warrant issued against 
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the judgment-debtor orin any other manner 
she may choose —jistarah $e chahen baza, 
riye tjra wasul karlewenge. He was of opi¬ 
nion that this provision clearly gave a right 
to the decree-holder to recover his money in 
any manner she liked by execution. The 
contention of the learned counsel on behalf 
of the appellant is that in view of the pro. 
visions of 0. 34, B. 14 the decree-holder is 
not entitled to attach and sell the property 
without instituting a suit for sale in enforce¬ 
ment of the mortgage. The Buie runs as 
follow : 

Where a mortgagee has obtained a decree for the 
payment of money in satisfaction of a claim aris¬ 
ing under the mortgage, he shall not be entitled to 
bring the mortgaged property to sale otherwisie 
than by instituting a suit for sale in enforcement 
of the mortgage and he may institute such suit 
notwithstanding anything contained in Order 2, 
Rule 2. 

Reliance has been placed by the learned 
counsel on behalf of the appellant on the 
following cases: (l) 2 All L J 356' in which 
it was held that a mortgagee, who disclaims 
all interest under the mortgage and obtains 
a simple money decree upon the personal 
covenaut to pay, cannot attach and sell 
the mortgaged property except by a suit 
under the provisions of S. 67, T. .P. Act. 
The relinquishment of the mortgage lien 
does not prevent the property from being 
mortgaged property and the mortgagor 
cannot be deprived of the rights conferred 
upon him of redemption and time for pay¬ 
ment. (2) 30 All 146^ in which it was held 
that though the mortgagee disclaims all 
interest in his mortgage and asks* for and 
obtains a simple money decree be is pre¬ 
cluded by S. 99, T. P. Act, 1882, from 
bringing the mortgaged property to sale in 
execution of the simple money decree. (3) 
36 All 264.^ In this case certain mortgagees 
sued for a simple money decree in respect 
of their mortgage debt stating that they bad 
relinquished their claim under the mort¬ 
gage and obtained a decree as prayed. The 
decree in this suit stated that the plaintiff 
would not be entitled to bring to sale the 
property mortgaged in the bond sued on. 
This decree was not satisfied and the plain- 
tiffs mortgagees proceeded to put their 
naortgage into Court and prayed for a decree 
for sale on it. Held that the former pro. 
ceedings were no bar to the present suit. 

1. Madho Prasad Singh v. Baij Kath Tewari, 

(1905) 2 A L J 356=1905 AWN 162. 

2. Eishan Lai v. Umrao Singh, (1908) 30 All 146 

=6 A L J 121=1908 A W N 49. 

8. Indarpal Singh v. Mewa Lal,(1914)l A IBAll 

98=23 I C 429=86 All 264=12 A L J 874. 
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( 4 ) 157 I C 363.^ In this case in a suit by a 
mortgagee for a money decree he stated in 
the plaint that he surrendered the mort¬ 
gage security but in execution he applied 
for leave to execute the decree against the 
property ^hich under the mortgage was 
security for the loan for the payment of 
■which he had obtained the money decree. 
It was held that the mortgagee’s rights 
were not extinguished by the mere aver¬ 
ment in the plaint that he had given up 
the security. We may mention that S. 99, 
T. P. Act, has been repealed and re-enacted 
as E. 14 of 0. 34. We have carefully gone 
into the decisions cited by the learned 
counsel on behalf of the appellant and are 
of opinion that they do not support his 
contention. The only case which to some 
extent is helpful to the appellant is the 
case in 2 All L J 356.^ 

We are of opinion that the provisions of 
O. 34, E. 14 cannot apply to the facts of 
this case because the mortgagee seeing the 
force of the objection raised by the sons of 
the judgment-debtor that the mortgage was 
not enforceable had to abandon his claim 
and rest content with a simple money 
decree. The effect of that objection was 
that the mortgagee only obtained a simple 
money decree against the mortgagor. In 
our opinion there is no subsisting mortgage, 
and it is not open to the mortgagee to bring 
a separate suit for the enforcement of such 
a mortgage as provided for in O. 34, E. 14. 
He is clearly entitled to attach the interest 
of the mortgagor and put it up for sale. 
The word “mortgagee” in E. 14 of O. 34, 
Civil P. 0., is intended to mean the holder 
of a subsisting and Sffective mortgage 
which could still be set up by the mort- 
gagee against the purchaser or would-be 
purchaser of the mortgaged property. We 
are of opinion that no such subsisting 
mortgage exists in the present case. In 
A I E 1935 All 507® it was held that 

where a suit is brought on a mortgage on joint 
family property executed by the father and the 
mortgage is found to be not for legal necessity to a 
certain extent and the mortgage is declared invalid 
but a simple money decree for such amount is 
passed against the father, the decree-holder can in 
execution of the decree so obtained attach and sell 
the property covered by the mortgage and 0. 34, 
E. 14 is no bar to his so doing. ^ 

We are therefore of opinion that as there 
is DO subsisting mortgage the decree-holder 

4 . Administrator*General,BurmaV. E. O.Tewary, 

(1935) 22 A I R Rang 132=157 I C 363=13 

Bang 292. 

6. Hurmat Singh v. Ganga Narain, (1985) 22 

A IR All 507=157 I 0 1010. 


can put the property to sale in execution, 
of his decree. We accordingly dismiss the 
appeal with costs. 

n.S./e.k. Appeal dismissed. 
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Thomas C. J. and Yorke J. 

Ft. Jai Dayal — Objector — Appellant. 

V. 

Ft. Jagdeo Narain and others — 

Eespondents. 

Exeention Decree Appeal No. 23 of 1938, 
Decided on Slst January 1939, against 
order of Addl. Civil Judge, Unao, D/- 27th 
April 1938. 

U. P. Temporary Postponement of Execution 
of Decree Act (10 of 1937), S. 6—S. 6 does not 
apply to decrees for damages for malicious 
prosecution. 

A money decree in a suit founded on plaint in 
which damages for malicious prosecution are 
claimed is certainly a decree for damages for tort 
and comes within the mischief of Sec. 6, and the 
judgment-debtor cannot claim protection of the 
Act. [P 129 O 1] 

E. B. Lai and M. M. Lai — 

for Appellant. 

Eajeshwari Prasad and Eaj Bahadur 
Srivastava — for Respondent 1. 

Judgment. — This is an execution of 
decree appeal by one Pandit Jai Dayal 
judgment-debtor.objector. It arose origi¬ 
nally out of a murder case. One Jai Deo, 
who had a full brother Jai Kishen and a 
step-brother Jai Dayal, was murdered. Jai 
Dayal filed a first information report impli¬ 
cating Jai Kishen, Jado Nandan and others 
as responsible for the murder. Jai Kishen 
among others was prosecuted on a charge 
of murder. Jai Kishen was acquitted and 
instituted a suit for damages for malicious 
prosecution. In the course of that suit there 
was a compromise decree under which the 
judgment-debtor.appellant, Jai Dayal, was 
to make certain payments for the building 
of a school. This decree was passed as far 
back as 1929. Certain former applications 
for execution appear to have been infructu- 
ous, but on the present application for 
execution an application was made for ap¬ 
pointment of a receiver which is the sub¬ 
ject of a connected Appeal No. 24 of 1938. 
In the present case the judgment-debtor 
filed objections under Sec. 47, Civil P. 0.. 
read with S. 3, Temporary Postponement 
of Execution of Decree Act (U. P. Act 10 of 
1937). The only point which arises in this 
appeal is whether the exeoption of the 
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•deoree is to be postponed under tbe provi. 
«ion8 of that Act. Learned oounsol for the 
^bppellant oontends that this is a mere 
money decree passed on a compromise. For 
the respondents it is contended, as it was 
•oontended in the lower Court, that the 
decree in suit comes within the mischief of 
B. 6 of the Act. That Section provides: 

Nothing heroin contained shall (a) .... or (b) 
apply to decrees for money arising out of claims 
«^ating to trusts or for maintenanoe or for profits 
in favour of a oo-tenant or co-owner, or for mesne 
.profits, or for damages for tort, or for contribution 
>b6tween co-tenants of agricultural land. 

Learned counsel argues that this Section 
is to be read, so far as this case isconcern- 
'Od, as meaning that nothing in the Act 
shall apply to “decrees for damages for 
'tort,” and he contends that this was not a 
decree for damages for tort. It is however 
.clear that it is a money decree passed in a 
suit founded on a plaint in which damages 
,for tort were claimed, and we are of opi. 
nion that in these circumstances the decree 
, in question is certainly to be construed as a 
. decree for damages for tort. In any case wa 
would not have been prepared to accede to 
this contention because we do not road the 
Section as learned counsel has sought to 
read it. We are of opinion that Section is to 
he read not as suggested bub as laying down 
that “nothing herein contained shall apply 
to decrees for money arising out of claims 
, for damages for tort.” Beading the Section 
^ in this way, it is quite clear that the pre¬ 
sent case comes within tbe mischief of S. 6 
of the Act and the judgment-debtor cannot 
claim the protection of the Act. 

Learned counsel for the respondents has 
.further pointed out that there is a second 
reason why the judgment-debtor cannot 
43 laim the protection of the Act. S. 3 gives 
protection to an agriculturist judgment, 
debtor only if such judgment-debtor does 
•not pay more than Rs. 250 as land revenue 
or rent. The appellant himself filed khewats 
from which it appeared that the land 
revenue payable by him and his two sons 
is Rs. 765. Even if this were divided into 
'three shares, the share of each would be 
more than Rs. 250, but in fact one of the 
.appellant’s two eons has been adopted into 
•another family and has no longer any 
share. It follows that this amount of land 
revenue is to be divided by two and not by 
ithree and therefore the amount of land 
revenue which the appellant pays, is nearly 
Rs. 400, and he is therefore debarred from 
jfilaiming the protection of the Apt. In these 
oiroumstanc^ we are quite clear that the 
1989 0/17 & 18 


objection of the appellant was rightly rejoc. 
ted by the lower Court. There is no force 
in this appeal which therefore fails and is 
dismissed with costs. 

s.g./r.k. Appeal dismissed. 
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ZiA0 L Hasan and Hamilton JJ. 

Badri Nath — Appellant. 

V. 

Ram Chandra and another — 

Respondents. 

Misc. Appeal No. 66 of 1936, Decided on 
23rd January 1939, against order of Dist. 
Judge, Gonda, D/. 6th July 1936. 

(a) Provincial Insolvency Act (1920), Sec. 
41 (2)—Discretion under—If insolvent cannot 
be granted absolute discharge, Court should 
consider whether conditional orderof discharge 
should be passed. 

Sub'Section (2) of S. 41 gives discretion to the 
Court to grant or refuse an absolute order of dis¬ 
charge but does not give the same discretion to 
pass or refuse to pass an order of conditional dis- 
charge. An application by an insolvent for an 
order of discharge should not ordinarily be entirely 
rejected, and if the Court is of the opinion that 
the insolvent should not be granted an absolute 
order of discharge, it should consider whether a 
conditional order of discharge should not be passed 
or whether an order of discharge, with a provision 
that its operation be suspended for a specified 
time, should not be made '.AIR 1935 Lak 919, 
Bel. on. [P 130 01, 2] 

s:*(b) Civil P. C. (1908), O. 33--Official 
Receiver appointed under Insolvency Act whe¬ 
ther can be allowed to sue as pauper (Quaere}, 

Whether the word “person” in 0. 33, means a 
natural person, that is a human being and in¬ 
cludes a juridical parson such as a receiver and 
whether a receiver appointed under the provisions 
of the Insolvency Act can therefore be allowed to 
sue as a pauper : A I R 1930 Rang 259; AIR 
1918 Mad 362; AIR 1928 Mad 66; A I R 1927 
Cal 309; AIR 1935 Nag 209 and AIR 1937 
Mad 549, Ref. (P 130 0 2] 

(c) Reviaion—Application of Official Receiver 
for permission to sue as pauper—Court follow¬ 
ing ruling of other High Court and disallowing 
application in its jurisdiction—No ruling of its 
own High Court on the point — Revision does 
not lie from such order though Court may have 
taken wrong view of law. 

When a Court which has jurisdiction either to 
allow or disallow an official liquidator’s applica¬ 
tion for permission to sue as a pauper, disallows 
that application in exercise of the jurisdiction 
following a ruling of other High Court, there being 
no ruling of its High Court on the point, it can¬ 
not be said that tbe Court acted illegally in follow¬ 
ing such other Court’s ruling, and therefore even if 
the Court in disallowing the application has taken 
a wrong view of law in the matter, that would 
not give jurisdiction to High Court to entertain an 
application in revision against such order : 11 Oal 
€ fP G) and AIB 1917 P G 71, Bel. om 

[P X31 G 11 



130 Oudh 


Badri Nath v. Ram Chandra 


H. Husain and H. H. Zaidi — 

for AppellanL 

H. D. Chandra — for Mespondent 2, 

Judgment. — These are two connected 
cases. In one Badri Nath insolvent appeals 
against an order of the learned Bist. Judge of 
Gonda refusing to grant him an order of dis¬ 
charge and in the other the Official Receiver 
in charge of Badri Nath insolvent’s estate 
applies under S. 115, Civil P. C., for revi- 
sion of an order of the learned Civil Judge 
of Gonda dismissing his application for 
permission to sue as a pauper. The Official 
Receiver wanted to bring a suit to get it 
declared that the partition between Badri 
Nath insolvent and his father Ram Harakh 
was collusive and that Badri Nath was 
possessed of property not shown by him in 
his application. We take up the insolvent’s 
appeal first. The appellant was adjudged 
an insolvent on 1st June 1933, and was 
given one year’s time to apply for his dis¬ 
charge. The application for discharge was 
made on 9th May 1934 and was objected 
to by the creditors. Thereupon the District 
Judge disallowed the application for dis¬ 
charge mainly on the ground that he had 
been informed that a suit had been filed to 
have it declared that the insolvent still 
owns considerable property and that in the 
circumstances the insolvent should not in 
his opinion be given a discharge, absolute 
or conditional. We are of opinion that the 
order of the learned Judge absolutely refus- 
ing to grant a discharge was bad. S. 41 (2), 
Provincial Insolvency Act, provides : 

Subject to the provisions of this Section, the 
Court may, after considering the objections of any 
creditor and, where a receiver has been appointed 
the report of the receiver 

(a) grant or refuse an absolute order of discharge; 

or ' 

(b) suspend the operation of the order for a speci¬ 
fied time; or 

(c) grant an order of discharge subject to any 
conditions with respect to any earnings or income 
which may afterwards become due to the insol¬ 
vent, or with respect to his after-acquired property. 

It seems to us clear that tbissub.section 
gives discretion to the Court to grant or 
refuse an absolute order of discharge but 
does not give the same discretion to pass 
or refuse to pass an order of conditional 
discharge. On the other hand Cls. (b) and 
(c) provide that the operation of the order 
of discharge may be suspended for a speci¬ 
fied time or an order of discharge may be 
granted subject to certain conditions. We 
therefore hold that an absolute refusal to 
grant an order of discharge is not justified 
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by S. 41 of the Act. We are supported in 
this opinion by the case in AI R 1935 Lah 
919^ in which it was held that an applica¬ 
tion by an insolvent for an order of dis- 
charge should not ordinarily be entirely 
rejected, and that if the Court is of the 
opinion that the insolvent should not be 
granted an absolute order of discharge, it 
should consider whether a conditional order 
of discharge should not be passed or whe. 
ther an order of discharge, with a provision 
that its operation he suspended for a speci¬ 
fied time should not be made. The learned 
counsel for the respondents has not been 
able to refer us to any authority justifying, 
an absolute refusal to grant an order of 
discharge. We are of opinion that the appel- 
lant should have been granted a conditional 
order of discharge as was prayed for by 
him in his subsequent application dated 
18th May 1936. 

We now take up the Official Receiver’s: 
application in revision. The learned Civil 
Judge refused to give permission to the 
applicant to sue in forma pauperis on the 
strength of the ruling of the Rangoon High 
Court in A I R 1930 Rang 259 = 126 I C 
650^ in which it was held that the word 
“person” in O. 33, Civil P. 0., means a 
natural person, that is a human being and 
does not include a juridical person such as 
a receiver and that therefore a receiver 
appointed under the provisions of the Insol- 
vency Act oannot be allowed to sue as a 
pauper. The learned counsel for the appli. 
cant argues that the learned Civil Judgo 
did not consider the rulings of the Madras 
High Court and of the Nagpur Judicial 
Commissioner s Court in which a contrary 
view was taken and it was held that an 
Official Receiver of the estate of an insolvent 
could sue in forma pauperis as a juridical 
person. He has referred us to the cases in 
41 Mad 624,® AIR 1925 Mad 765,^ AIR 
1928 Mad 66.' 100 I 0 264,' AIR 1935 


1. Bbag Mai v. Parshotam Singh,(1935) 32 A I R 

Lah 919=160 I 0 629. 

2. S. M Mitra v. Corporation of the Royal 
Exchange AsRurance, (19S(i) 17 A I B Bang 
259-rl26IC650. 

8 . Perumal Koundan v. Thirumalarayapnraxa 
Jananukoola Dhanasekhara Sangha Nidhi 
Ltd., (191«) 5 A T R Mad S62 = 46 I 0 164= 
41 Mad 624=84 M L J 421. 

4. Sivagami Ammal v Oopalaswami Odsyar,. 
(1926) 12 A I R Mad 765=87 I 0 372=48 
M L .1 390. 

6 . Ammakannammal v. V. K. Damodara Muda- 
liar. (1928) 16 A I B Mad 66=109 I C 258. 

6 . Mabia Rhatnn v. Sheikh Satkari, (1927) 14 
A RCal 809=100 I 0 264 =46 0 L J 68. 
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Nag 209^ and I L R (1937) Mad 784.® On 

behalf of the opposite party, it is oontended 
that in the oiroumstances of the case no 
revision lies. We are of opinion that this 
objection is well founded. In 11 I A 237® 
at p. 239 their Lordships of the Judicial 
Committee held that when a Court has 
jurisdiction to decide a question and decided 
it whether rightly or wrongly, there can 
be no revision under S. 115, Civil P. 0., as 
even if the Court decided the question 
wrongly, it did not exercise its jurisdiction 
illegally or with material irregularity. 
Similarly, in 44 I A 261*® their Lordships 
of the Judicial Committee referring to 
S. 115, Civil P. C., observed at p. 267 : 

It will be observed that the Section applies to 
jurisdiction alone, the irregular exercise or non* 
exercise of it, or the illegal assumption of it. The 
Section is not directed against conclusions of law 
or fact in which the question of jurisdiction is not 
involved. 

Id the present case the Court below had 
jurisdiction either to allow or disallow the 
applicant’s application for permission to 
sue as a pauper, and has exercised that 
jurisdiction following the ruling of a High 
Court. As admittedly there is no ruling of 
this Court on the point, the learned Judge 
cannot be said to have acted with irregula- 
rity in following the Rangoon High Court’s 
ruling, which, we may mention, is sup¬ 
ported by a ruling of the Calcutta High 
Court reported in A I R 1938 Cal 746-** 
It is not necessary for us in this case to 
express an opinion which view is correct 
but even if the learned Judge of the Court 
below had taken a wrong view of the law 
in the matter, that would not have given 
jurisdiction to this Court, according to the 
pronouncements of their Lordships of the 
Privy Council, to entertain an application 
in revision against his order. We are there¬ 
fore of opinion that no revision lies in the 
present case. We decree Badri Nath's appeal 
with costs and setting aside the order of 
the learned District Judge grant him an 
order of discharge on condition that in case 

7. Sbaokarji Mabaraj v. Mt. Qodavaribai, (1935) 

22 A I B Nag 209=168 I 0 660 = 31 N L R 

413. 

8 . Bwaminatban v, Official Receiver of Bamnad, 

(1937) 24 A I R Mad 649=170 I 0 37=1 L R 

(1937) Mad 784=(1937) 1 M L J 727 (F B). 

9. Baja Amir Hassan Khan v.Sbeo Baksh Singh, 

(1886) 11 Oal 6=111 A 287 (P 0). 

10. Balakrishna Udayar v. Vaendeva Aiyar, (1917) 

4 A I R P 0 71=40 1 0 660=40 Mad 793=44 

I A 261 (P C). 

11. Bbarat Abhyudoy Cotton Mills, Ltd. v. 

Eameswar Singh, (1988) 26 A I R Cal 745 = 

178 I 0 977 =42 OWN 1164. 
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on a suit by the Official Receiver or the cre¬ 
ditors the insolvent be declared to hold 
some property, that property will be avail¬ 
able to the creditors and that half of 
whatever may be his earnings or income 
during the next three years will also be 
distributed among the creditors. The appli¬ 
cation of the Official Receiver is dismissed 
with costs. 

N.S./r.K. Order accordingly^ 

^ A.I.R. 1939 Oudh 431 

FULL BENCH 

Thomas C. J., Ziaul Hasan and 

Yorke JJ. 

Mohammad Yusuf — Applicant. 

V. 

Imtiaz Ahmad Khan —Opposite party. 

Criminal Misc. Appln. No. 70 of 1938, 
Decided on 20th February 1939. 

(a) Criminal Trial—Evidence — After giving 
evidence in support of charge, witness in exa¬ 
mination-in-chief making statement to preju¬ 
dice Court against accused by showing that 
accused was attempting to force withdrawal of 
case — Statement held should be disallowed 
fPer Ziaul Hasan and Yorke JJ., in the Order of 
Reference). 

After the witness had given evidence in support 
of the charge of offence, he made a statement in 
examination-in-chief with the object of prejudic¬ 
ing the Court against the accused by showing that 
he had been attempting to force the withdrawal 
or compromise of the case : 

Held that the Court should have disallowed the 
statement. [P 132 C 2] 

(b) Contempt of Courts Act (1926) — Act 
creates no fresh powers at all but merely recog¬ 
nises fact that such powers already exist. 

The Contempt of Courts Act is an Act which 
creates no fresh powers at all, but merely recognises 
the fact that such powers already do exist but 
seeks to define and limit them. [P 136 G 1} 

(c) Contempt of Courts Act (1926), S. 2 — 
Operative portion of Act is S. 2 and not head¬ 
ing and Preamble of Act. 

It is not to be doubted that both the heading 
and the Preamble are to be taken into considera¬ 
tion in interpreting the clauses of the Act, but they 
are not tbe operative portion of the Act. The 
operative portion of the Act which the Court has 
to interpret is contained in S. 2. [P 137 C 1] 

(d) Contempt of Courts Act (1926) — Act is 
not described as codifying and consolidating 
Act. 

The Contempt of Courts Act is not described as 
a codifying and consolidating Act and if it is 
construed to be a codifying and consolidating Act, 
it is remarkably defective. Whatever the original 
intention may have been, that was not the result. 

[P 137 C 2] 

(e) Contempt of Courts Act (1926), S. 2 (1) 
^ S. 2^(1) does not define powers of High 
Courts in respect of contempts of themselves 
at all. 
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Sub-clause (1) of S. 2 read with S. 3 does not 
define the powers of the High Courts in respect of 
contempts of themselves at all, but merely speaks 
vaguely of the jurisdiction, powers and authority 
which the High Courts already have and exercise 
in respect of such contempts. [P 137 C 2] 

(f) Contempt of Court-— Inherent power of 
High Court to punish contempt of Courts can 
be taken away or curtailed by legislation. 

The inherent power of High Court to punish 
contempt of Courts can certainly be curtailed or 
even taken away by legislation enacted by an 
authority competent to enact it. [P 138 C 2] 

^ ^ tg) Contempt of Courts Act (1926), Sec. 
2 (2)'—Chief Court of Oudh has jurisdiction in 
respect of contempt of Courts subordinate to it 

(Pec Full Bench), 

The Chief Court of Oudh is, by virtue of the 
Oudh Courts Act and the Government of India 
Act, the High Court of Oudh and theone and only 
Court of Record, and by virtue of its position it is 
a superior Court of Record with a position akin to 
that of the Court of King’s Bench. It is therefore 
to be conceived from its being the one and only 
Superior Court of Record and from its enacted 
power of superintendence over all inferior Courts 
whether criminal or civil, to have an inherent 
power and authority to protect its subordinate 
Courts and to prevent interference with the course 
of justice in any way which may be necessary. Its 
powers in that respect are defined and limited by 
the Contempt of Courts Act of 1926. That Act is 
silent as to the powers of the Chief Court to deal 
with contempts of Courts subordinate to it but 
such a power cannot be negatived by silence and 
is to be inferred from the wording of thesub*cl. (2) 
of 8. 2 in which the words “subject to the provi¬ 
sions of sub.s. (3)“ would otherwise be meaning¬ 
less, and in fact contradictory. It is in the highest 
degree necessary that the Chief Court should have 
such authority and should in proper circumstances 
not hesitate to exercise it : Case law discussed. 

[P 139 0 1] 

E. F. Bahadurji and S. C. Dasa 

for Applicant. 

(j. G. Chatterji and N. U. Beg— 

for Opposite Party. 

H. S. Gupta amicus curia. 

Order op Eeference 

Ziaul Hasan and YorJee JJ. — This is 
an application under Sec. 2, Contempt of 
Courts Act (12 of 1926). On 25th October 
1936 one Haji Mohammad Ismail Khan 
£led a complaint under Ss. 420 and 406, 
I. P. C., against Imtiaz Ahmad Khan, 
opposite party of the present application, 
Mushtaq Ahmad Khan and Sheo Narain 
Bajpai. One Nur Mohammad was ezanained 
as a prosecution witness on 16th August 
1937. The subsequent history of the case is 
that on 29th September 1937 a charge, 
sheet was framed against Imtiaz Ahmad 
Khan alone, the other two accused being 
discharged. An application in revision came 
before this Court in respect of this order of 
discharge and on 29th August 1938 the 
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order of discharge in the case of Mushtaq 
Ahmad was set aside. On 7th February 
1938, while the case against him was held 
up by the applications against the discharge 
of his CO. accused, Imtiaz Ahmad Khan 
filed a complaint against Nur Muhammad 
under S. 500, I. P. C., in respect of certain 
statements made by Nur Mohammad in 
his statement in examination.in.chief on 
I6fch August 1937. In consequence the 
present application has been filed by one 
Mohammad Yusuf, wife's brother of the 
original complainant, who was allowed to 
carry on the case after the death of the 
Haji. In this application it is contended 
that the complaint made by Imtiaz Ahmad 
Khan under S. 500,1. P. C., while the case 
under Ss. 420 and 406, I. P. C., was still 
pending, was made with the object of put. 
ting pressure on Nur Mohammad and the 
other witnesses for the prosecution in that 
case and therefore constitutes an interfer. 
ence with the administration of justice and 
amounts to contempt of Court within the 
meaning of the Contempt of Courts Act. It 
is therefore prayed that Imtiaz Ahmad be 
summoned and dealt with according to law 
and that the proceedings in the case under 
S. 500, I. P. C., be ordered to be consigned 
to the record room by quashing the com. 
plaint. 

Learned counsel has urged before us 
with some vehemence that the whole object 
of this complaint was to overawe Nur 
Mohammad and the other prosecution wit- 
nesses and must be construed therefore as 
an interference with the course of justice. 
Learned counsel for the opposite party has 
put forward the position that his client 
was compelled by the behaviour of Nur 
Mohammad not only in Coart in August 
1937 hut outside Court subsequent to that 
date to take action in the matter. We have 
looked into the statement of Jl^nr Moham. 
mad and the circumstances in which it was 
made. It was a statement made in exami. 
nation, in.chief after the witness had given 
evidence in support of the charge of cheat¬ 
ing and misappropriation, and we are 
clearly of opinion that it was evidence 
which the witness should not have been 
asked to give and which the Court should 
have disallowed. We are given to under¬ 
stand that a protest was made at the time 
but the Court allowed the evidence to be 
given. It appears to us that the evidence 
was clearly intended to prejudice the Court 
against the opposite party, and the only 
suggestion put forward is that it wm evi- 
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denoe given to indicate the oiroumstanoes 
in which the aooneed o( that case were able 


to commit the offenoea alleged agaioat them. 
In the paragraph in which the statements 
which are the subject of the complaint 
under 8. 500 occur, Nur Mohammad stat. 
ed as follows : 

Moh&mtxxad Yunus Khan, Asad All Khan Pesh* 
kar, Fasal Rab told me that the aooused Imtiaz 
Ahmad had told them he bad filed a false oase 
against me so that I may either vrithdraw from 
the pairwi of this oase or I might have the matter 
oompromised. The aooused spoke similarly to 
Mirza Abid Hussain, Ali Mirza, Fazal Ahmad 
Khan and others whose names I do not recollect 
at present. The false oase referred to is the case 
brought by Bahim Khan under 8eo. 497,1. P. 0., 
against me and whioh was dismissed. The accused 
also said to those people named above that he 
would have hundreds of oases instituted against 
me and would see me in jail. 

This statement could have no other 
object than to prejudice tbe Court against 
Imtiaz Ahmad by showing that he had 
been attempting to force the withdrawal 
or compromise of the case. It was after this 
statement that the witness Nur Mobam- 
mad went on to make the statements 
whioh formed the subject of the complaint 
under 8. 500,1. P. C. He said : 


, ' 



Haji Saheb was always afraid of Imtiaz Ali 
Khan because he (I. A. K.) twice committed cri¬ 
minal breach of trust with regard to municipal 
money in his possession. The money was paid by 
Haji Saheb, and so no proceedings were_ taken 
against him by the Municipal Board. Imtiaz Ali 
Khan was 'onco oaugbt for stealing water-melon and 
was being taken to the thana when Haji Sahib 
got him released. 

Learned counsel for Imtiaz Ahmad Khan 
alleges, and has read out the complaint in 
the case under Sec. 500, I. P. G., with the 
object of showing that the charge in res¬ 
pect of the statement in evidence was only 
one of the charges contained in the com¬ 
plaint. He says that his client was forced 
into Court because Nur Mohammad was 
going about bringing him into disrepute 
with the public and with his own superior 
officers. He contends that the present 
application made by Mohammad Yusuf on 
behalf of Nur Mohammad is not a genuine 
one, but only intended to deprive Imtiaz 
Ahmad Khan of the right to defend him¬ 
self. As regards his client’s bona hdes he 
points out that all the witnesses for the 
prosecution in the oase under Ss. 420 and 
406 have given their evidence and his 
client has not filed any complaint against 
any of them except Nur Mohammad. There 
can he no question, he says, of any attempt 
to put pressure on the prosecution wit- 
at this stage of their evidence, and 


indeed we feel that there is some foroo in 
this contentiou. The only idea that can be 
suggested is that the threat of prosecution 
might lead tbe witnesses to say something 
favourable to Imtiaz Ahmad Khan in their 
oross.examiaatioD. There is not very much 
likelihood of this in view of the fact that it 
would expose the witnesses themselves to 
danger of prosecution for perjury in case 
they should go back on the statements 
made by them in examioation-in-cbief. 

Learned counsel for Imtiaz Ahmad Khan 
has also suggested that there is some room 
for doubt about the power of this Court to 
take action under S. 2, Contempt of Courts 
Act, in view of the wording of sub.cl. (2) 
of that Section which does not give to a 
Chief Court the power to take action in 
respect of contempt other than contempt of 
itself. We were inclined to take the view 
that as a result of the provisions of Ss. 219 
and 220, Government of India Act, 1935, 
this Court had the same powers in regard 
to contempt of inferior Courts which the 
High Courts have always exercised. S. 219, 
para, (l) provides that for the purposes of 
this Act, the Chief Court in Oudh shall be 
deemed to be a High Court. S. 220, 01. (l) 
providesthat every High Court shall be a 
Court of record.” There is some support 
for tbe view that it is in the capacity of 
superior Courts of record that the High 
Courts have claimed to exercise jurisdiction 
to deal with cases of contempt of Court 
both of themselves and of inferior Courts. 
We are however very doubtful if this view 
can be sustained. Tbe subject has been dis¬ 
cussed at considerable length in 46 Bom 
692^ at pp. 606 following and 41 Cal 173^ 
at pp. 202 following, and pub shortly the 
conclusion seems to be that superior Courts 
of record have as such the power to deal 
summarily with contempts of themselves 
but the power to deal with cases of con¬ 
tempt of inferior Courts is one which in 
England rests with the Court of King’s 
Bench as the guardian and protector of 
public justice throughout tbe Kingdom, 
and has been, so to speak, inherited there, 
from by High Courts of Judicature estab¬ 
lished by Letters Patent in this country. A 
reference to Halsbury’s Laws of England, 

1 , Emperor v. Bal Krishna Govind, (1922) 9 
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Edn. 2, lends support to this view. In 
Vol. 7, Part I, page 2, para. 2, it is stated 
that : 

^ The superior Courts have an inherent jurisdic¬ 
tion to punish criminal contempt by the summary 
process of attachment or committal in cases where 
indictment or information is not calculated to 
serve the ends of justice. 

In para. 36, at page 23, it is stated : 

The King’s Bench Division has a general 
superintendence over all crimes whatsoever, and 
watches over the proceedings of inferior Courts, 
not only to prevent them from exceeding their 
jurisdiction or otherwise acting contrary to law, 
but also to prevent persons from interfering with 
the course of justice in such Courts. 

The King’s Bench Division will punish as con¬ 
tempt disobedience to a Crown Office subpoena to 
attend and give evidence at quarter sessions, but 
not disobedience to a subpoena issued by quarter 
sessions. 

The Court will also punish as contempt acts 
amounting to an interference with the course of 
justice in connexion with an enquiry into a crimi¬ 
nal offence pending before Magistrates, oven 
though it is uncertain whether the accused will, 
if committed, be sent to trial to the assizes or to 
quarter sessions. 

In Vol. 8, Parti. I, there is some expla¬ 
nation of what is meant by "Courts of 
record,” in para. 1169 which forms part of 
sub-s. 2 relating to "classification.” The 
passage runs : 

Another manner of division is into Courts of 
record and Courts not of record. Whether a Court 
is a Court of record or not depends on whether it 
has power to fine and imprison, whether for con¬ 
tempt of itself or for other substantive offences. 
Courts of record are such as have been expressly 
made so by statute or by implication of a statute, 
that is by having statutory power to fine and 
imprison, and Courts of record at Common law 

.All Courts of record, with the exception of 

the Courts of the counties palatine, are Courts of 
the King. . . . The proceedings of a Court of record 
preserved in its archives are called records, and 
are conclusive evidence of that which is recorded 
therein. 

It may be noted in passing that there is 
a great distioction between superior Courts 
of record and inferior Courts of record such 
as Borough and Local Courts of Record 
described in Part 16 of the same volume. 
Prom the above remarks it would appear 
that prima facie this Court does not, by 
virtue of being a Court of record, possess 
the power to deal with contempts of Courts 
other than itself, and that is, as we have 
already indicated, the very inference which 
is to be drawn from the wording of sub¬ 
clause 2 of Sec. 2, Contempt of Courts Act. 
There is another reason for thinking that 
the Government of India Act does not put 
Chief Courts in any different position from 
that which they held under the Contempt 
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of Courts Act of 1926 in the fact that the 
Contempt of Courts Act is nob one of those 
which have been included in the Govern¬ 
ment of India Act (Adaptation of Indian 
Laws) Order, 1937, made by the King in 
Council under S. 293, Government of India 
Act, 1935. Had it been intended by Ss. 219 
and 220, Government of India Act, to put 
Chief Courts in the same category as High 
Courts in regard to contempt of Courts by 
making them Courts of record, the Con¬ 
tempt of Courts Act would presumably 
have been one of those which would have 
found place among the Acts requiring adap. 
tation along with the adaptations made 
therein, immediately after the Naturaliza¬ 
tion Act (Act 7 of 1926) and before the 
Trade Unions Act (Act 16 of 1926). 

In our opinion, then, it is prima facie 
doubtful whether this Court really has the 
power to deal with cases of contempt of 
inferior Courts. This is however a point of 
very considerable general importance and 
not one on which we would like to express 
a confident opinion without the matter 
being put before a Full Bench of this Court 
and decided after a full argument and full 
consideration of all aspects of the matter. 
We would, accordingly under Sec. 14 (l), 
Oudh Courts Act, refer for the decision of 
the Full Bench the question whether this 
Court has jurisdiction in respect of con¬ 
tempt of Courts subordinate to it. 

OPINION 

Torke J. — The question which has 
been referred to this Full Bench for deci¬ 
sion is, whether this Court has jurisdiction 
in respect of contempt of Courts subordi¬ 
nate to it. This point was argued before 
the referring Bench but not very fully 
argued, in fact not as fully argued as would 
appear from the order of the Bench by 
which the reference was made. We have 
now had the advantage of hearing a full 
argument on this question both from learns 
ed counsel representing the parties and also 
from the learned Government Advocate. 
On behalf of the applicant Mohammad 
Yusuf, who has moved this Court for the 
summoning of the opposite party to answer 
a charge of contempt of Court, it has been 
contended that despite the apparent diffi. 
culty arising from the Contempt of Courts 
Act (Act 12 of 1926), this Court has gob the 
power to deal with contempts of the Courts 
subordinate to it. Learned counsel has re¬ 
ferred to the discussions on this question 
in the well-known English cases in (1903) 
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•2 KB 432.® (1906) 1 K B 82* and (I92l) 
2KB 732,® whereby the Court of King’s 
Benoh has been established to have the 
power of punishing summarily oontecnpts 
•of subordinate Courts in England. He has 
further referred to the Indian decisions in 
12 Cr L J 525,® a Madras ease of 1911, 
41 Cal 173,® 46 Bom 592^ in the year 1922 
and the two Allahabad oases in 48 All 711/ 
a case of 1926 and 62 All 619® which is a 
Eull Benoh case of 1930. These cases and 
the Lahore case in 1936 reported In 18 
Lah 69/ and a Nagpur case reported in 
AIR 1936 Nag 46^® cover practically the 
whole historical held of decisions on this 
matter. In the earliest case of 1911, the 
Madras High Court held that it had the 
ipower to deal with contempts of subordi¬ 
nate Courts. In the Calcutta case a Bench 
of three Judges, after a very full discussion 
of the state of the law at that time, nega¬ 
tived the existence of such a power or 
jurisdiction. They held that such a power 
oould not be derived from the historical 
origin of the Court, and that there was no 
euch inherent power. In 46 Bom 592,^ the 
learned Chief Justice, Sir Norman Macleod, 
took an opposite view while the other 
member of the Bench, Shah J., adopted the 
same line of reasoning as had been adopted 
in the Calcutta case. The opinion of the 
■Chief Justice prevailed and the person thus 
ffound guilty of contempt of Court was ad¬ 
monished by the Court. The view taken by 

Macleod C. J. in this case was that 
•the High Court possessee the same powers of 
ipuDisbiog for contempt as the Court of the K.ing 8 
Bench Division by virtue of the Common law of 
iPngland. 

The view taken by Shah J. was that 
"“the High Court has no power to punish 
<x)ntempt8 of Criminal Courts subordinate 
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to it." He was of opinion that it was difli- 
oult to hold that Isecause a contempt of 
Court is punishable under the English 
Common law, it is punishable as such in 
India even though the Indian law does not 
make it punishable. It would be in effect 
creating a new offence to hold that a con¬ 
tempt of a subordinate Court as such is 
punishable. The High Court, he thought, 
had no power with reference to the con¬ 
tempts of other Courts similar to those of 
the King’s Bench in England which it 
exercises under the Common law of Eng¬ 
land. It had no powers such as the Court 
of King’s Bench in England has as being 
the custos morum of all the subjects of 
the realm under the Common law of the 
land. The mere fact that the High Court 
has powers of superintendence over the 
subordinate Courts does not give it any 
such jurisdiction. The same question came 
before a Full Bench of three Judges of the 
Allahabad High Court in the case reported 
in 48 All 711^ and it was held that 

the High Court as a Court of Record and as the 
protector of public justice throughout its jurlsdio- 
tion has power to deal with contempts directed 
against the administration of justice, whether 
those contempts are committed in face of the 
Court or outside it, and independently of whether 
the particular Court is sitting or not sitting, and 
whether those contempts relate to proceedings 
directly concerning itself or whether they relate to 
proceedings concerning an inferior Court, and in 
the latter case whether those proceedings might or 
might not at some stage come before the High 
Court. 

In the Allahabad High Court there was 
present a feature common to this Court, 
namely that the jurisdiction of the High 
Court to deal with cases of contempts of 
subordinate Courts could not be argued to 
he based on any kind of inheritance of 
those powers from a Court which had 
existed at a prior date. In his judgment in 
this case Walsh J. held that the High 
Court is a Court of record and has general 
power of superintendence and control over 
the Courts subordinate to it, and he accord, 
ingly took the view that the High Courts 
in India have the power to punish con. 
tempts committed against Courts subordi¬ 
nate to them. Sulaiman J. in hie judgment 
said that he preferred to leave the question 
of contempts of the inferior Criminal Courts 
because that question did not arise in the 
case which was before the Bench, and he 
noted certain differences in the aspect of 
the matter as regards Criminal Courts and 
Civil Courts. He relied on the Madras case 
in 12 Cr L J 525® and the Bombay ease of 
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1920 in 22 Bom L R 368^^ for the view 
that power existed in India as in England 
to protect the Civil Courts of inferior juris¬ 
diction, He considered the Calcutta view 
and conceded that there was no statutory 
provision under which the power to punish 
for contempt of inferior Civil Courts had 
been expressly conferred on the High Court 
and noted that the new Contempt of Courts 
Act did not come into force till after the 
publication of the pamphlet. He then went 
on to remark that 

although it might be true that every Court of 
Record need not possess such power (an inherent 
power to punish for contempts of Courts), for 
example, the Court of Quarter Sessions, Mayor's 
Court and County Court in England do not pos¬ 
sess such powers, it cannot be equally true that a 
Court of record, which is the highest Court in the 
land, does not also possess such powers. 

The view he took was that the High 
Court from its very constitution had cer¬ 
tain inherent powers which it could exer¬ 
cise over the districts within its jurisdiction, 
and on the following page (727) he went on 
to say that 

the question which one has to consider is whS' 
ther power to protect its inferior Courts is not co¬ 
eval with its very foundation and institution, 
and a necessary incident to every High Court of 
justice, 

and this was the view which he ultimately 
maintained remarking that he could not 
properly allow his mind to be influenced by 
the American authorities on such questions 
as was done by a learned Judge in the 
Calcutta case. In concluding his judgment 
he remarked : 

I might add that the new Contempt of Courts Act 
has been enacted in order to remove doubts which 
had arisen as to the powers of a High Court. That 
enactment does not imply that the Legislature has 
recognized that no such power did in fact exist. 

I am of opinion that so far from the 
enactment implying a recognition that no 
such power had in fact previously existed, 
the contempt of Courts Act is an Act which 
creates no fresh powers at all, but merely 
recognizes the fact that such powers already 
do exist but seeks to define and limit them. 
Learned counsel for the applicant, Moham¬ 
mad Yusuf, has adopted the view expressed 
by Sulaiman and Walsh JJ. in this case 
and has drawn our attention to the word¬ 
ing of Ss. 8 and 9, Oudh Courts Act (0. P. 
Act No. 4 of 1925), by which this Court 

was established. S. 8 provides that 
the Chief Court shall be deemed for the purposes of 
all enactments for the time being in force to be the 
highest Civil Court of appeal and revision. 

11. Mohandas Earamchand Gandhi, In re, (1920) 
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Section 9 provides that “the Chief Court* 
shall be the highest Court of criminal ap¬ 
peal and revision,” S. 18 provides that, 
the general superintendence and control over all^ 
other Civil Courts shall be vested in, and all such^. 
Courts shall be subordinate to the Chief Court. 

Clause (2) of this Section provides that 

the Chief Judge of the Chief Court or a Judge of 
the Chief Court appointed by him shall from tima 
to time visit and inspect the proceedings of the- 
Courts subordinate to the Chief Court and shalL 
give such directions in matters not provided for by 
any law as may be necessary to secure the dua^- 
administration of justice. 

It is to be noted that there is no such- 
provision in regard to the superintendenco- 
and control of subordinate Criminal Courts^ 
but apart from the provisions of the Ood& 
of Criminal Procedure in regard to appeal, 
reference and revision contained in Cbap> 
ters 31 and 32 of the same Code, S. 661-A- 
of the Code provides that 

nothing in this Code shall be deemed to limit or 
affect the inherent power of the High Court tct 
make such orders as may be necessary to give effect 
to any order under this Code, or to prevent abuser 
of the process of any Court or otherwise to securer 
the ends of justice. 

Learned counsel has further referred to^ 
Ss. 219, 220 and 224, Government of India. 
Act, 1935. S. 219 (l) provides that 

the following Courts shall in relation to British 
India be deemed to be High Courts for the pur¬ 
poses of this Act, that is to say, tbeHighCourts in. 
Calcutta, Madras, Bombay, Allahabad, Lahore- 

and Patna, the Chief Court in Oudh.. 

(2) the provisions of this chapter shall apply to 
every High Court in British India. 

By S. 220, Cl. (l) “every High Court shall 
be a Court of record.” S. 224 gives to every 
High Court superintendence over all Courta 
in India for the time being subject to itS' 
appellate jurisdiction, and provides that the 
High Court may do any of the following 
things, that is, 

(a) call for returns ; 

(b) make and issue general rules and prescribe* 
forms for regulating the practice and procedure foxr 
such Courts ; 

(o) prescribe forms. 

(d) settle tables of fees. 

Sub.clause (2) of this Section provider 
that 

nothing in this Section shall be construed as giv¬ 
ing to a High Court any jurisdiction to question^ 
any judgment of any inferior Court which is not. 
otherwise subject to appeal or revision. 

Learned counsel for the applicant has^ 
further contended referring to these provi¬ 
sions of the Oudh Courts Act and the Gov- 
ernmeDt of India Act that this Court is- 
not only a High Court but it is in every, 
way the highest Court of the province, hav¬ 
ing both civil and criminal, partial revenud; 
jurisdiction and combining in its jurisdio- 
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tion matters whiob would come in Eu^land 
not only before the Court of King's Bench 
but also before any of the other divisions 
of the High Court, as for instance Divorce 
and Admiralty, Chancery, etc. He contends 
that in the light of this fact it is impossible 
to suppose that this Court has not got 
inherent jurisdiction to deal with all oases 
of interference with the course of justice 
whether the interference takes place in 
reference to proceedings in the High Court, 
that is the Chief Court itself, or in refer, 
ence to proceedings in a aubordinate^Court. 

Learned counsel for the opposite party, 
Imtiaz Ahmad Khan, contends that what, 
ever view might have been taken of this 
matter prior to 1926, the whole situation 
has been altered by the enactment of the 
Contempt of Courts Act of 1926, and that 
there is no longer any scope for going out. 
side the limits laid down in that Act. The 
Contempt of Courts Act is described in the 
heading as “ an Act to define and limit the 
powers of certain Courts in punishing con¬ 
tempts of Courts, ” and the Preamble runs 
as follows : 

Whereas doubts have arisen as to the powers of 
a High Court of Judicature to punish contempts 
of Courts. 

And whereas it is expedient to resolve these 
doubts and to define and limit the powers exercis- 
able by High Courts and Chief Courts in punish¬ 
ing contempts of Court; it is hereby enacted as 
follows : 

It is not to be doubted that both the 
heading and the Preamble are to be taken 
into consideration in interpreting the clauses 
of the Act, but they are not the operative 
portion of the Act. The operative portion 
of the Act which we have to interpret is 
contained in S. 2. Sub-cl. (1) of that Sec¬ 
tion provides that : 

Subject to the provisions of sub-s. (3) the High 
Courts of Judicature established by Letters Patent 
shall have and exercise the same jurisdiction, 
powers and authority, in accordance with the 
same procedure and practice in respect of con. 
tempts of Courts subordinate to them as they have 
and exercise in respect of contempts of them* 
selves. 

(2) Subject to the provisions of sub'sec. (3), a 
Chief Court shall have and exercise the same 
jurisdiction, powers and authority, in accordance 
with the same procedure and practice, in respect 
cf contempt of itself as a High Court referred to in 
sub-s. (1). 

Sub.eection (3) provides that: 

High Court shall take cognizance of a con* 
tempt alleged to have been committed in respect 
of a Court subordinate to it where such contempt 
is an ofience punishable under the Penal Code. 

Learned counsel, who has had the sup. 
(Port in this line of argument of the learned 
lOovernment Advocate, contends that the 


Contempt of Courts Act is to be construed 
as a codifying and consolidating Act like, 
for example, the Legal Practitioners Actj 
(Act 20 of 1853), and is intended to conso.i 
Udate the law on the subject of contempts! 
of Courts. I note that it is not so described] 
and that if it is construed to be, as sug-| 
gested, a codifying and consolidating Act, 
it is remarkably defective. Whatever the 
original intention may have been, that was 
not the result. It is said that sub-cl (l) of 
S. 2 read with S. 3 defines and limits the 
powers of the High Court. In the first 
place it does not define the powers of the 
High Courts in respect of contempts of; 
themselves at all, bub merely speaks vaguely; 
of the jurisdiction, powers and authority; 
which the High Courts already have and' 
exercise in respect of such contempts. In 
the second place, sub-s. (2), which relates 
to Chief Court, contains what appears to 
me to be a patent inconsistency. Ex hypo- 
thesi on the argument which has been 
addressed to us on behalf of the opposite 
party, this Act is to be understood as 
negativing the jurisdiction, powers and 
authority of a Chief Court with respect to 
contempt of Courts subordinate to it, yet 
this sub.section refers to sub-s. (3) of the 

same Section which provides that: 

No High Court shall take cognizance of a con¬ 
tempt alleged to have been committed in respect 
of a Court subordinate to it where such contempt 
is an offence punishable under the Penal Code. 

Sub-clause (2) provides that a Chief Court 
shall have and exercise its jurisdiction, 
powers and authority subject to the provi¬ 
sions of sub-s. (3), but if a Chief Court has 
no jurisdiction to take cognizance of con¬ 
tempts alleged to have been committed in 
respect of Courts subordinate to it, then 
the reference to sub-a. (3) in sub-s. (2) was 
unnecessary. Thus the mere inclusion of 
the words ’* subject to the provisions of 
sub-sec. (3) ” would seem to be an answer 
to the argument that by this Acb a Chief 
Court is denied power to deal with con¬ 
tempts of Courts subordinate to it. 

In support of the view which he pro¬ 
pounds, of the proper interpretation of the 
Contempt of Courts Act, learned counsel 
has referred to the two cases mentioned 
earlier as reported in 18 Lah 69® and 52 
All 619.® In the Lahore case, Din Moham¬ 
mad J., who pronounced the judgment of 
the Special Bench, at pages 74 and 75 
attempted an analysis of the Contempt of 
Courts Act and remarked : 

In the matter of the Chief Court, the Act con¬ 
fers upon it the same jurisdiction, power and 



138 Ondh Mohammad Yusuf v. Imtiaz Ahmad (FB) TrorAie JJ A. I. R, 


authority in accordance with the same procedure 
and practice in respect of contempts itself as is 
possessed by a High Court. It is significant that 
the Act does not confer any power on the Chief 
Court to punish contempt of Courts subordinate 
to it and limits its power to punish contempt of 
itself alone. It is for this reason that the words 
‘Chief Court’ find no place in either sub*s. (1) of 
S. 2 or sub*s. 3 of the same Section. 

It is, of course, to be noted that this 
expression of opinion was entirely obiter 
and unnecessary for the decision of the 
matter before the Court which related to 
the extent to which the power of a High 
Court was limited by the Act. In the 
Allahabad case referred to, the majority of 
the Full Bench summed up their conclu¬ 
sions at pp. 686 and 687 and among these 
conclusions we find : 

I. 1 (c) No power to punish for contempt of an 
inferior Court now esists independently of the 
Penal Code and the Contempt of Courts Act. 

Again I have to note that the High 
Court was concerned with the position of a 
High Court as it stood after the enactment 
of the Contempt of Courts Act, and not 
with the position of a Chief Court. In the 
Nagpur case the view taken was that the 
Court of Judicial Commissioner had no 
jurisdiction in respect of contempts of sub- 
ordinate Courts, but that again is not a 
decision which is in any way binding on 
us, or indeed strictly speaking relevant. 
There are in the course of the judgments, 
both the minority and the majority of the 
Full Bench in the Allahabad case, remarks 
which seem to me to lend a strong support 
to the view that the Contempt of Courts 
Act cannot be held to negative the exist¬ 
ence of an inherent jurisdiction in this 
Court to deal with contempts of subordi¬ 
nate Courts. In the judgment of the mino¬ 
rity the view as expressed, page 631, was 
that the High Court had inherent powers 
to punish contempt of Court committed 
either against it or a Court subordinate to 
it and bad power to inflict a punishment of 
fine or imprisonment. At page 633 it was 
remarked : 

It is clear from the authorities that a jurisdic¬ 
tion existing in a Court can only be taken away 
by the use of precise and distinct words in a sta¬ 
tute or, as some authorities have held, by necessary 
implication of the words used. 

At page 641 it was further stated : 

It being our view that the inherent powers 
exist, as stated by us, in this Court by virtue of 
its being a Court of Supreme Jurisdiction, it is 
unnecessary to consider further whether we have 
powers co-extensive with the inherent powersexer- 
cised by the Court of King’s Bench in EnglaVd, 
those powers being conferred on us by statute (that 
is the old High Courts Act). 

Id the majority judgment of Sulaiman 


Banerji and Sen JJ., it was remarked that 
it could not be seriously denied that even 
an inherent power could be curtailed in 
this way, that is to say by a specific clause 
of the Letters Patent, and I would further 
concede that an inherent power can car- 
tainly be curtailed or even taken away by 
legislation enacted by an authority compe. 
tent to enact it. They went on to remark 
that even this inherent power to deal with 
contempt of Courts had now been defined 
and limited by the Contempt of Courts Act 
and the High Court must exercise its juris, 
diction in accordance with the same pro. 
cedure and practice as it exercises in respect 
of contempt of itself. It cannot take cogni. 
zance of a contempt which is an offence 
under the Penal Code, and the only punish, 
ment which it can impose under Sec. 3 is 
imprisonment or fine, and the latter is 
limited to Rs. 2000. It is a curious fact in 
this judgment that the conclusion (c) at 
page 687, to which I have referred earlier, 
finds no place in the judgment of the majo. 
rity Bench and is apparently in the nature 
of a translation of the statement contained 
in para. 1 of p. 656. The discussion of the 
subject of codification and consolidation by 
Niamatullab J. at pages 672 to 674 of his 
judgment in this case seems to me to deserve 
careful consideration. The view he has ex- 
pressed is that the Legal Practitioners Act 
is an example of codification and consoli. 
datioD, and he remarks : 

It would be contrary to all canons of construc¬ 
tion if summary power in the name of ‘inherent 
power’ is exercised in disregard of the machinery 
contemplated by the Act. If 1 am right in taking 
the view that the Legal Practitioners Act is an 
exhaustive enactment as regards pleaders, there is 
no room left for any inherent power in matters for 
which provision is expressly made by the Act. To 
concede power outside the Act would be to stultify 
its provisions. 

It being clear from the remarks which I 
have made earlier that the Contempt of 
Courts Act is far from being an exhaustive 
enactment and indeed contains provisions 
consistent with the view that it does not 
negative the powers and authority of this 
Court to deal with contempts of inferior 
Courts, it cannot he said that it would be 
contrary to the canons of construction for 
summary powers to he exercised in the 
name of inherent powers in disregard of 
the machinery contemplated by the Act. I 
have not considered it necessary to discuss 
above the effect of this Court having been 
made a Court of Record by S. 220, Govern¬ 
ment of India Act. The subject of Courts 
of Records was discussed at some length in 
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the reference order dated 9th September 
1938. In that order it was remarked that 

pcima {aoie this Court does not, by virtue of being 
a Court of record, possess the power tu deal with 
contempts of Courts other than itself, 

but it was further noted in that order that 
there are Courts of record of different 
grades and it is a further fact that while 
there were a number of superior Courts of 
record in England all of the same grade, 
yet the power to punish for contempt of 
inferior Courts was apparently reserved to 
the Court of King’s Bench. It was, as it 
seems to me, not only in the capacity of a 
Court of record that the Court of King’s 
Bench exercised the power and authority 
to punish for contempts of inferior Courts, 
but it was also apparently partly by reason 
of its being a Court of record. X am inclin¬ 
ed to the view that it was partly with this 
idea in mind that the High Courts in India 
were declared to be Courts of record, that 
is with the idea that, all the powers of the 
superior Courts of record in England being 
in each province or, as in the United Pro¬ 
vinces, in each of the two subdivisions of 
the Province concentrated in a single High 
Court, that High Court would be the one 
Supreme Court of Eecord and exercise the 
powers natural to such a Court. 

To sum up the whole position, as it 
appears to me, this Court is by virtue of 
the Oudh Courts Act and the Government 
of India Act the High Court of Oudh and 
the one and only Court of Eecord, and by 
virtue of its position it is a superior Court 
of record with a position akin to that of 
the Court of King’s Bench. It is therefore 
to be conceived from its being the one and 
only superior Court of record and from its 
enacted power of superintendence over all 
inferior Courts whether Criminal or Civil, 
Ito have an inherent power and authority 
to protect its subordinate Courts and to 
prevent interference with the course of 
justice in any way which may be neces- 
eary. Its powers in that respect are defined 
and limited by the Contempt of Courts 
Act of 'lOSfi, That Act is silent as to the 
power of this Court to deal with contempts 
, of Courts subordinate to it but such a power 
cannot be negatived by silence and is to be 
inferred from the wording of sub-cl. (2) of 
I Bee. 2 in which the words “subject to the 
'provisions of sub-s. (3),” would otherwise 
be meaningless, and in fact contradictory. 
It is needless to say that it is in the highest 
degree necessary that this Court should 
hme Buoh authority and should in proper 


circumstances not hesitate to exercise it. 
On a full consideration of all the arguments, 
which have been put before us and the 
relevant Sections of the Acts which have 
been quoted to us, I would have no hesita. 
tion in answering the question referred to 
the Pull Bench for decision in the affirma- 
tive. 

Ziaul Hasan J.—I have nothing to add 
to what has been said by my learned bro- 
ther Yorke J. with which I fully agree. 

Thomas C. J. — The following question 
has been referred to the Pull Bench : 
"Whether this Court has jurisdiction in 
respect of contempt oi Courts subordinate 
to it.’-’ S. 2, Contempt of Courts Act (Act 12 
of 1926), is as follows : 

2. ;1) Subject to the provisions of sub-s. (3), the 
High Courts of Judicature established by Letters 
Patent shall have and exercise the same jurisdic¬ 
tion, powers and authority, in accordance with the 
same procedure and practice, in respect of con¬ 
tempts of Courts subordinate to them as they have 
and exercise in respect of contempts of themselves. 

(2) Subject to the provisions of sub-s. (3), a Chief 
Court shall have and exercise the same jurisdiction, 
powers and authority, in accordance with thesame 
procedure and practice, in respect of contempt of 
itself as a High Court referred to in sub-s. (1). 

(3) No High Court shall take cognizance of a 
contempt alleged to have been committedin respect 
of a Court subordinate to it where such contempt 
is an offence punishable under the Penal Code. 

Section 219 (l), Government of India 
Act, 1935, provides that for the purposes of 
this Act, the Chief Court in Oudh shall be 
deemed to be a High Court, S. 220 (l) pro¬ 
vides that every High Court shall be a 
"Court of Record." The contention of the 
learned counsel on behalf of Mohammad 
Yusuf is that in spite of certain difficulties 
arising from the Contempt of Courts Act, 
this Court has got power to deal with con¬ 
tempt of Courts subordinate to it because, 
(l) it is the highest Court; (2) it is a Court 
of record; (3) it has power of superinten¬ 
dence, and (4) it has an inherent power. 
This Court has undoubtedly criminal and 
civil jurisdiction in respect of all the Courts 
in Oudh, and by virtue of this position, it is 
a superior Court of record with a position 
akin to that of the Court of King’s Bench 
Division which protects and has power to 
deal with the cases of contempt of the 
inferior Courts. 

The phrase "contempt of Court” has 
been in use in English law for centuries 
and the offence is as old as the law itself, 
for no Court can function properly unless it 
has the power to enforce discipline within 
its precincts and punish those who fail to 
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comply with its orders. The learned coun- 
eel on behalf of Mohammad Yusuf has 
referred to the discussions in the well, 
known Enfilish cases, namely (1903) 2 KB 
432^ and (1906) 1 KB 32* whereby the 
Court of King’s Bench has been established 
to have the power of punishing summarily 
contempts of the subordinate Courts in 
England. The other important cases bear, 
ing on the point are: 12 Cr L J 525,® 41 
Cal 173,2 46 Bom 592,^ 48 All 711,^ 52 All 
619,® 18 Lah 69® and AI R 1935 Nag 46.^® 

In the case reported in 12 Cr L J 525,® 
it was held that in dealing with cases of the 
contempt of the lawful authority of the 
Civil and Criminal Courts subordinate to a 
High Court, the High Court possesses the 
same jurisdiction as the old Court of King’s 
Bench in England, but no such jurisdiction 
has been conferred on the High Court by 
virtue of S. 15, Charter Act. In the case 
reported in 41 Cal 173,2 a Bench consisting 
of three Hon'ble Judges (Jenkins C. J., 
Stephen and Mookerjee JJ.) held that the 
High Court had no inherent power or juris¬ 
diction. Mookerjee J. in his judgment has 
stated that: 

It is plain that the reasons thus assigned do 
not indicate that a Court of record has inherent 
power to punibh for contempt of an inferior Court 
over which it esercises a power of superintendence 
and which is subject to its appellate and revisional 

jurisdiction.There is consequently no 

foundation laid by the Crown for the theory that 
this Court as a Court of record has authority to 
punish for contempt of the Court of the Magis¬ 
trate of Barisal merely because this Court is a 
Court of record which exercises power of superin¬ 
tendence over that Court or because that Court is 
subject to its appellate and revisional jurisdiction. 

In the case reported in 46 Bom 592,^ the 
learned Chief Justice held that the High 
Court possessed the same powers of punish¬ 
ing for contempt as the Court of the King’s 
Bench Division by virtue of the Common 
law of England, while Shah J. followed 
the view in the case reported in 41 Cal 
1732 and held that the High Court has no 
power to punish contempts of criminal 
Courts subordinate to it. In the case 
reported in 48 All 711,2 
the High Court as a Court of record and 
as the protector of public justice through, 
out its jurisdiction has power to deal with 
all contempts directed against the adminis- 
tration of justice. Walsh J. in bis judg- 
ment held that the High Court was a 
Court of record and had general power of 
superintendence and control over the Courts 
subordinate to it. Sulaiman J. at p. 723 
said that he preferred to leave the question 


of contempts of inferior criminal Court& 
still open, for that question did not arisd 
in the case. 

The learned Government advocate has 
contended that whatever might have been 
the divergence of opinion prior to the year 
1926, the matter has been settled by the 
enactment of the Contempt of Courts Act 
of 1926. He referred to the heading in 
which it is said that it is “an Act to dedne* 
and limit the powers of certain Courts in 
punishing contempts of Courts.” I am of 
opinion that the Preamble and the beading 
have to be taken together and they are not 
the operative portion of the Act. What we 
have to construe is sub.ols. (2) and (3) of 

8. 2, and in this I agree with the construe- 
tion which has been pub by my learned 
brother Yorke J. The learned counsel on 
behalf of Mohammad Yusuf further drew 
my attention to the provisions of Ss. 8 and 

9, Oudh Courts Act (U. P. Act 4 of 1926) 
and to S. 661.A, Criminal P. C. S. 8 pro¬ 
vides that the Chief Court shall be deemed 
for the purposes of ail enactments for th& 
time being in force to be the highest Civil 
Court of appeal and revision. S. 9 provide® 
that the Chief Court shall be the highest 
Court of criminal appeal and revision. 

Section 561.A, Criminal P. G., provides 
that nothing in this Code shall be deemed 
to limit or affect the inherent power of ths 
High Court to make such orders as may bo 
necessary to give effect to any order under 
this Code or to prevent abuse of the process 
of any Court or otherwise to secure the 
ends of justice. I have already pointed out 
that under 8. 219, Government of India 
Act of 1935, this Court is a High Court. 
1 am iberefore of opinion that this Court 
is the.highest Court of record with a posi¬ 
tion akin to that of the Court of King’s 
Bench. It has its power of superinten- 
deoce over all inferior Civil and Criminal 
Courts, and it has power to protect its 
subordinate Courts from improper inter, 
ference in the administration of justice. In 
my opinion, it will be absurd to think that 
this Court, which is the custodian and 
protector of public justice throughout the 
province, has no power to deal with the 
contempt of subordinate Courts. It is abso¬ 
lutely necessary that this Court should 
have such power and authority and exer¬ 
cise it. I entirely agree with the view 
taken by my learned brother Yorke J- 
I therefore answer the reference in the 
affirmative. 

D.S./B.K. Answered in affirmative. 
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Thomas C. J. and Yorke J. 
Zaman Khan — Applicant. 

V. 

Bam Asre — Opposite Party. 

Civil Revn. No. 89 of 1936, Decided on 
81st January 1939. 

(a) Provincial Small Csuse Courts Act (1887), 
S. 25—Pov/era of High Court are discretionary 
«nd are to be exercised simply and solely to 
prevent miscarriage of justice or gross illegali¬ 
ties and are not intended in effect to give a 
eight of appeal. 

Under S. 25, though the High Court has powers 
to interfere even upon point of fact, it cannot be 
intended to be nor oan possibly undertake the 
duties of a Court of First Appeal. These powers are 
discretionary and it behoves it to exercise them 
simply and solely for the purpose of preventing 
miscarriage of justice or gross illegalities and are 
not intended to give in effect a right of appeal in 
all small cause cases either on law or fact. 

CP 141 0 2] 

^ (b) Limitation Act (1908), S. 20—Words 
** paid as such *' are not superfluous, but pro¬ 
vide that payment must be of interest paid ** as 
interest” and distinctly stated to be so at the 
time of payment to save limitation. 

The words “ paid as such ” in Sec. 20 are not 
superfluous, but provide that the payment by deb¬ 
tor to creditor must be a payment of interest paid 
“ as interest ”, and the mere crediting of interest 
by creditor in his account books is not enough to 
satisfy the provisions of the statute to save limi¬ 
tation, but must be interest paid as ‘‘ Interest ” 
and distinctly stated to be so at the time of pay¬ 
ment : A I B 1935 Mad 101, N'oi foil. ; AI R 
1987 Pat 583 ; A I R 1937 Lah 820 ; AI B 1937 
Sind 95 and AIR 1935 All 946 (F B), Bel. on. 

(P 142 C 1, 2] 

K. N. Tandon — for Applicant. 

B. K. Dhaon — for Opposite Party. 

OpdeP. — This is an application under 
8 . 25, Small Cause Courts Act, against the 
judgment and decree of the learned Munsif 
of Bahraich exercising small cause court 
powers dated Slst August 1936. The plain¬ 
tiff brought the suit to recover a sum of 
Es. 81 on the basis of a bond dated 16th 
March 1930. The amount was payable by 
52nd May 1931. The plaintiff alleged that 
the defendant paid only Rs. 12 towards 
the debt on Baisakh Budi 2, 1341 Fasli 
corresponding to 15th April 1934. The 
defendant denied the payment of Es. 12 as 
alleged by the plaintiff and further pleaded 
that the suit was barred by limitation. 
The learned Munsif held that the payment 
of Es. 12 was proved, but he dismissed the 
suit relying on the case reported in 1935 
A li J 1029' holding that the payment did 
not save limitation. 

1. Udeypal Singh v. Lakehml Chand, (1936) 22 
A 1 B All 946=159 I 0 887=1935 A L J 
1029 (F B). 


The application raises an important ques¬ 
tion of law, namely whether tbo payment 
of a sum of money by the debtor without 
specifying whether the payment was made 
towards interest or towards principal can 
save limitation under S. 20, Limitation Act. 
The endorsement on the back of the bond 
is as follows : 

Miti Doij Sudi Baisakh San 1341 Fasli ko babat 
tamasuk ko Rs. 12 wasul pai, (i. e. received Rs. 12 
towards tho bond on 15th April 1934), Sd. Ram 
Asre. 

It may be mentioned that the plaintiff 
in his plaint does not say whether he paid 
this sum of Es. 12 towards the principal 
or interest. The contention of the learned 
counsel on behalf of the applicant is that 
the circumstances are such that it should 
be assumed that the amount was paid 
towards the interest, and therefore the 
finding of the trial Court that the suit was 
barred by limitation is wrong. S. 20, Limi¬ 
tation Act, is as follows : 

Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such 
by the person liable to pay the debt or legacy, or 

by his agent duly authorized in this behalf. 

a fresh period of limitation shall be computed 
from the time when the payment was made. 

A large number of cases have been cited 
by the learned counsel on behalf of the 
applicant, but we are of opinion that in 
an application under S. 25 of the Act, no 
High Court can be intended to be or can 
possibly undertake the duties of a Court of 
First Appeal from decisions of a Small Cause 
Court Judge. While the High Court has 
the power to interfere even upon a point 
of fact, it behoves it to exercise this power 
simply and solely for the purpose of pre- 
veutlug miscarriage of justice or gross 
illegalities. The powers conferred by Sec¬ 
tion 25 are purely discretionary. It is not 
intended by S. 25 to give in effect a right 
of appeal in all small cause court cases 
either on law or fact. The learned counsel 
on behalf of the applicant has tried to 
argue this application as an appeal. In our 
opinion, the learned trial Court has decided 
the case sensibly and intelligently. There 
was no direct decision of this Court on the 
point for its guidance and he relied on a 
Full Bench decision of the Allahabad High 
Court for his guidance which he was entitled 
to do. These observations are sufficient to 
dispose of this application. 

We may however briefly consider the 
contention of the learned counsel on behalf 
of the applicant. His contention is that the 
words “ paid as such ” in S. 20, Limitation 
Act are redundant and that a payment of 
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interest is a payment of interest and it is 
no more payment of interest if the ’words 
as such ” are added. It was held in the 
Allahabad case, 1935 A L J 1029,^ that: 

Where money is paid by a debtor without speci¬ 
fying whether the payment is towards interest or 
towards principal, leaving it to the option of the 
creditor to appropriate it as he likes, and the cre¬ 
ditor appropriates it towards interest. Held (by 
majority) that there is neither a payment of inter¬ 
est as such nor a part payment of the principal 
witbia the meaning of S. 20, Limitation Act. 
(Headnote.) 

We do not agree with this contention. 
In our opinion, the words “ paid as such ” 
are not superfluous. The Section provides 
that it must be payment as interest by the 
debtor to the creditor though the form of 
payment may differ. Mere crediting of 
interest by the creditor in his own account 
books is not enough to satisfy the provi¬ 
sions of the statute. It must be interest 
paid “ as interest ” and distinctly stated to 
be so at the time of payment. 

The learned counsel for the applicant 
relied on the case reported in 58 Mad 418^ 
at p. 426, in which it was held that when 
a part payment is evidenced by a writing 
which is signed by the person making the 
same, it makes no difference whether the 
payment is held to be for interest or for 
principal or for both. This case undoubtedly 
supports the contention of the learned coun¬ 
sel for the applicant. The view of the 
Bombay, Allahabad (majority of Judges), 
Patna and Lahore High Courts and of the 
Judicial Commissioner’s Court of Sind is 
that where money is paid by a debtor with¬ 
out his specifying whether the payment is 
towards interest or towards principal leav¬ 
ing it to the option of the creditor to 
appropriate it as he likes, and the creditor 
appropriates it towards interest, there is 
neither a payment of interest “ as such " 
nor a part payment of the principal within 
the meaning of S. 20, Limitation Act: vide 
40 Bom L R 968,® AIR 1937 Pat 583,^ 
AIR 1937 Lab 820,® AIR 1937 Sind 
95® and 1935 A L J 1029.^ 

We are of opinion that so far as the 
'payment of interest is concerned, the ac- 

2. Lakebmi Naidu v. Guunamma, (1985) 22 
A I H Mad 101=164 I 0 1053=58 Mad 418= 
66 M L J 470. 

3. Havabu Bai v. Isup Musa Patil, (1938) 26 

air Bom 467=178 10844=40Bom L R ^68. 

4. Idan Sadagar v. Premsukbdas Ramchaodra, 
(1937) 24 A I R Pat 683=167 I 0 944. 

5. Lai Phand v. Ramanshab. (1937) 24 A I R 

Lah 8-20=172 I C 466=39 P L B 622. 

6 . Hariram Powlatram v. Bam Biogh Qopal 

Singh. (1937) 24 A I R Sind 96=168 I 0 820 
= -il SLR 68. 


knowledgment in writing must be of the 
payment of interest as such.” The word 
"payment” in the proviso refers back to the 
Section which it qualifies, and the words 
" as such ” occur in relation to the pay¬ 
ment of interest in the Section itself. W& 
are therefore of opinion that the view 
taken by the trial Court is correct, and w© 
accordingly dismiss the application with 
costs. 

S.G./r.K. Application dismissed* 
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Thomas C. J. and Yorke J. 

Zaman Khan — Plaintiff — Applicant. 

V. 

Ganga and another — Defendants — 

Opposite Party. 

Civil Bevn. No. 123 of 1936, Decided on 
3 l9t January 1939 

Evidence Act (1872), Ss. 91 and 92—Plaintiff 
suing for balance of principal and interest— 
Plaintiff alleging paynaent of interest — Pay¬ 
ment endorsed on the back of bond — Defen¬ 
dant denying payment and pleading limitation 
— Plaintiff applying for permission to examine 
witnesses to prove fact of payment towards 
interest — Oral evidence held not admissible 
and payment held did not save limitation. 

The plaintifi sued on a bond for the recovery 
of the balance of the principal and interest due 
thereon but alleged payment of interest which 
was endorsed on the back of the bond. The defen¬ 
dant denied payment and pleaded limitation. The 
plaintid applied for permission to examine certain 
witnesses to prove the fact that the payment was 
towards interest : 

Held that oral evidence was not admissible : 
AIR 1937 All 640 and AIR 1918 Cal 891* 
Disting. [P 143 0 2} 

K, N. Tandon — for Applicant. 

B. K. Dhaon — for Opposite Party. 

Order. — This is an application in revi¬ 
sion against the judgment and decree of 
the learned Munsif of Bahraich exercising 
Small Cause Court powers dated 27th 
October 1936. The plaintiff brought the 
suit to recover a sum of Rs. 81 on the basis 
of a bond dated 16th March 1930, on the 
allegation that defendant 2 paid Rs. 12 on 
account of interest on 15th April 1934, 
which payment was endorsed on the back 
of the bond. The plaintiff’s suit related to 
the balance of principal and interest due 
on the bond. The defendant denied the 
payment of Rs 12 and further pleaded that 
the suit was barred by limitation. The trial 
Court relying on the Full Bench decision 
of the Allahabad High Court reported in 
1935 A L J 1029' dismissed the suit hold- 
ing that it was barred by limitation. _ 

1. Udevpal Singh v. Lakshmi Chaod, (1935) 22 
A 1 R All 946=1985 A L J 1029 (F B). 
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This application ^as heard along ^ith 
Section 26 Application No. 89 of 1936* 
and the question of law involved in this 
application is the same as that involved 
in Application No. 69 of 1936. We are of 
opinion that the question of law decided 
by the learned Munsif for the reasons given 
by us in S. 25 Application No. 89 of 1936 
is correct. There was an additional argu¬ 
ment advanced in this case, namely that 
the trial Court was wrong in not allowing 
the applicant to produce oral evidence in 
the case. It appears that on 5th October 
1936 the applicant filed an application 
before the learned Munsif praying that he 
may be permitted to examine certain wit. 
nesses to prove the fact that the payment 
was made towards the interest. The learned 
Munsif dismissed the application holding 
that the oral evidence to prove such pay¬ 
ment was not admissible. The learned 
counsel for the applicant has relied on 
AIR 1937 All 640^ and 44 Cal 567.® 

In the Allahabad case referred to above, 
it was held that Secs. 91 and 92, Evidence 
Act, do not preclude evidence being given 
to show that at the time when the pay. 
ment was made the debtor expressly stated 
that it should be appropriated towards 
interest. If therefore it is proved on evi¬ 
dence that the payment was towards inte¬ 
rest, such endorsement saves limitation. 
We have carefully considered this decision. 
It appears that in this case oral evidence 
had been produced without any objection 
in the trial Court and no objection as to 
its admissibility or non.admissibility was 
raised in the High Court. In the case 
reported in 44 Cal 567,® it was held that 
where payments are made towards a debt, 
but there is nothing to show whether they 
had been made in respect of principal or 
interest, the Court is entitled to find out 
on the evidence for what purpose the pay¬ 
ments were made. No question of oral 
evidence was involved in this case. B. 91, 

Evidence Act, lays down that 

when the terms of a contract.have been 

reduced to the form oi a document, and in ail 
cases in which any matter is required by law to be 
reduced to the form of a document, no evidence 
shall he given in proof of the terms of such con* 
tract .... or of such matter except the document 

itsrff. .^_ 

* Zaman Khan v. Ram Asre, Reported in (1939) 
26 A I B Oudb 141. 

2. Feare Lai v. Mohammad Yusuf, (1937) 24 
air All 640 = 171 I 0 422 = I L R (1937) 
All 7.42=1937 A L J 792. 

■8. Hem Chandra ▼. Fnrna Chandra, (1918) 5 
A 1 B Cal 691=85 I 0 638=44 Cal 667 = 22 
OWN 190, 
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Section 92 of the same Act lays down 
that 

when the torms of any such contract .... or any 
mutter required by law to be reduced to the form 
of a document, have been proved according to the 
last Section, no evidence of any oral agreement 
or statement shall be admitted, as between the 

parties to any such instrument.for the 

purpose of contradicting, varying, adding to, or 
subtracting from, its terms. 

We are therefore of opinion that the 
trial Court was right in rejecting the plain, 
tiff 8 application of 5th October 1936. We 
accordingly dismiss the application with 
costs. 

S.Q./e.K. Application dismissed. 
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ZiAUL Hasan and Hamilton JJ. 

Badri Nath — Applicant. 

V. 

Sheophal — Complainant — 

Opposite Party. 

Criminal Revn. No. 110 of 1938, Deci¬ 
ded on 7th February 1939, from order of 
Dist. Magistrate, Fartabgarh, D/. 5th July 
1938. 

U. P. Village Panchayat Act (6 of 1920), 
S. 71—Panchayat is not Court—Proceedings of 
Panchayat or Collector under S. 71 are not 
subject to revisional jurisdiction of High Court. 

There nothing in the U. P. Village Panchayat 
Act, to indicate that a panchayat is in any way to 
be regarded as a Court of law. It corresponds 
more closely to a caste panchayat. It is not a 
Court “constituted under any law other than this 
Code” as defined under Sec. 6, Criminal P. C. 
Hence the proceedings of a panchayat or of a Col¬ 
lector under 8. 71 are not magisterial proceedings, 
that is to say, not proceedings of a Criminal Court 
and hence they are not subject to revisional juris¬ 
diction of High Court '.AIR 1926 AU 27y 
Dissent. [P 144 C 2) 

I A. Abbasi — Jor Applicant. 

Assb. Govt. Advocate — 

for Opposite Party. 

Order.—This is an application in revi¬ 
sion against an order of the District Magis¬ 
trate of Fartabgarh dismissing under S. 71, 
Panchayat Act, an application made to 
him by Badri Nath who had been found 
guilty of an offence under S. 426, I. F. C., 
by a village panchayat and had been 
ordered to pay a fine of Rs. 7. Although 
the District Magistrate described himself 
as such, he was really acting as Collector 
in view of S. 71, Village Panchayat Act. 
The first point for decision is whether an 
application in revision lies to this Court. 
The learned counsel for the applicant has 
referred us to 48 All 23.^ In considering 

1. Emperor v. E&mlapati Pantb, (1926) 13 A 1 R 
All 27=91 I C 61=27 Cr L J 19=48 All 23 
=i3 A L J 897. 
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%vhebher they had jurisdiction, the learned 
Judges made certain observations while 
stating that they were not unaware that 
they would be in the nature of obiter dicta. 
They held that they would have little 
hesitation in coming to the opinion that a 
village panchayat constituted and held 
under Local Act 6 of 1920 was a “Court" 
and when dealing with a case with regard 
to an offence, that it was a Criminal Court. 
They held that S. 53, which provided that 
there was no appeal or no revision except 
as provided in Ss. 49 and 71 of the Act, 
dealt only with civil suits and there was 
no provision in the Act declaring that the 
Collector’s order under S. 71 in criminal 
proceedings should be dual. 

With all due respect to the decision of 
the learned Judges, we are unable to hold 
that a panchayat under this Local Act is a 
Court over which we have any jurisdiction. 
We do not think that the mere fact that a 
panchayat consists of a number of indivi¬ 
duals who decide matters of a criminal 
nature in itself constitutes such a pan. 
chayat a “Court." It is well-known that a 
caste panchayat, for instance, does punish 
members of that community for what 
we might perhaps term “moral offences" 
which are also offences under the Penal 
Code. They deal therefore with certain 
criminal matters, but it cannot possibly be 
said that such a panchayat is a Court over 
which we would have any jurisdiction. In 
this connexion it may be interesting to 
refer to the U. P. Village Courts Act of 
1892 which has been abolished by the 
U. P. Village Panchayat Act in such areas 
as it functions. The very title of the Act 
of 1892 contains the word “Court" and 
the Presiding Officer is called a “Village 
Munsif.” Eevision lies from him to the Dis¬ 
trict Judge. Although the Civil Procedure 
Code, the Provincial Small Cause Courts 
Act and the Court-fees Act are excluded, 
yet that Act contains many Sections deal¬ 
ing with procedure which are based on the 
Civil Procedure Code. In the Village Pan- 
ohayat Act, on the other hand, the pan. 
chayat is never styled a Court and such 
interference with its decision as is possible 
under S. 71, is not by a District Magistrate 
in criminal matters nor by the District 
Judge in civil matters but by the Collector 
obviously not as a Revenue Court but in 
his executive capacity. We may note that 
under S. 71 (3), when an order has been 
passed by the Collector under sub.s. (l) in 
respect of any case, proceedings in respect 


of the same offence may be instituted in 
the Court of a Magistrate having jurisdic¬ 
tion. Under sub.s. (1) a Collector may—(a) 
cancel the jurisdiction of a panchayat, (b) 
quash any proceedings of a panchayat at 
any stage, and (c) cancel any order passed 
by a panchayat. 

If a panchayat as a Criminal Court con- 
victed a person of an offence and the Col. 
lector as a Criminal Court set aside that 
order, the case might be a “summons case" 
under the Criminal Procedure Code and 
the order of the Collector would amount to 
an acquittal in which case there could be 
no further proceedings before any Magis¬ 
trate. This makes it clear, in our opinion, 
that the proceedings of a panchayat or of a 
Collector under S. 71 are not magisterial 
proceedings, that is to say, not proceedings 
of a Criminal Court which would be sub- 
ordinate to our criminal jurisdiction. We 
may further note that under S. 43 a pan- 
chayat is bound by no laws of evidence or 
procedure other than the procedure pres- 
cribed by or under this Act and this seems 
to he nothing more than keeping some 
very simple registers. Under S. 52 no order 
of a panchayat can be called in question in 
any Court on the ground that it was passed 
without jurisdiction. We could not there, 
fore, if we claimed to exercise revisional 
powers, do so either on the ground of 
usurpation of jurisdiction by the pancha- 
yatoron tbeground that it violated any law 
of evidence or law of procedure so that prac- 
tically we could not interfere in any case 
in any way. 

We may also note that a panchayat 
under Oh. 6 of the Act also deals with 
sanitary and other local matters which 
have nothing to do with criminal or civil 
matters. In short, we find nothing in the 
Act to indicate that a panchayat is in any 
way to be regarded as a Court of law, but 
it corresponds more closely to a caste pan¬ 
chayat. We therefore are of opinion that 
it is not a Court “constituted under any 
law other than this Code" as defined under 
S. 6, Criminal P. C., and is therefore not a 
body subject to the revisional jurisdiction 
of this Court. We therefore dismiss this 
application. 

D.S./r.k. Application dismissed. 
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Thomas C. J. and Yorke J. 

Debi Dayal and another — Plaintiffs 

— Appellants. 

V. 

Sri Radha Krishna — Defendant — 

Respondent. 

First Appeal No. '46 o£ 1936, Decided on 
■9th March 1939, against order of Addl. 
Civil Judge, Sitapur, D/- 27th January 
1936. 

(a) Hindu Law—AHenation —Widow — Con. 

■ sent of reversioners—Validity—Widow alienat* 
ing property inherited from her huaband— No 
legal necessity for transfer or legal necessity 
to a degree out of all proportion to transfer*— 
Consent by presumptive reversioners, which 
amounts to nothing more than promise without 
consideration to treat alienation valid at some 
' future date, does not validate transfer otherwise 
bad*—Reversioners concerned or persons claim* 
ing through them are not bound by consent 
and they are not precluded from subsequently 
impugning transaction — Nature of such con¬ 
sent pointed. 

Where, in the case of an alienation, by a Hindu 
widow, of property inherited by her from her 
deceased husband, there is no legal necessity for 
the transfer or legal necessity, if at all, only to a 
degree out of all proportion to the extent of the 
transfer actually effected, a consent by a presump¬ 
tive reversioner, which amounts to nothing more 
than a promise without consideration to treat the 
alienation as valid at some future date, does not 
validate a transfer otherwise bad and the con¬ 
senting reversioners or those who claim through 
them are not bound by it. Where the transfer is 

• one for pious purposes, which can extend only to 

• a small portion of the estate, a transfer of 3/4bh 
of the estate cannot be validated by such a 

- consent and the consenting reversioners are not 
precluded by their consent from subsequently 
impugning the validity of the transaction. The 
principle of surrender does not come in at all in 
such a case when the consent is not the consent 

• of the whole body of presumptive reversioners 
existing at the date of the tranefer. What the 

• consent amounts to is nothing more than a pro¬ 
mise without consideration to treat the deed of 
gift as valid at some future date. It does not come 
within the doctrine of estoppel or the doctrine of 
©lection or the doctrine of ratiflcatioh, and the 
only doctrine, within the scope of which it can be 
brought is the doctrine of definitive election: Case 

■ laia discussed. [P 164 0 1, 2] 

(b) Hindu Uw— Alienalion—Widow—Extent 
to which widow can alienate property inheri¬ 
ted from her husband for pious and charitable 
•purposes conducing to spiritual beneht of her 
husband is limited to small portion only. 

The extent to which a Hindu widow is entitled 
to alienate the property inherited by her from her 
deceased husband for pious or charitable purposes, 
which conduce to the spiritual benefit of the 
-deceased, Is limited to a small portion only of the 
-estate. The expense that is allowed as regards this 
-class of acts most be limited by a due regard to 
x^ho entire bulk of the estate and may even be 
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totally disallowed where it is not warranted l)y the 
circumstances of the family. [P 154 02; P156 C 1] 

In the case of an estate with a value of Rupees 
40,000 the share which can reasonably be regarded 
as capable of being considered to bo a small por- 
tion, having regard to the entire bulk of the estate, 
would bo a one-twentietb portion of the estate. 
A dedication of ^th of the estate cannot be said 
to be a dedication of a reasouable portion of the 
property and such a transfer is voidable at the 
instance of the reversioners on the death of the 
widow: AIR 192i Lah 429 and AIR 1928 Lah 
58, Disiino. [P 166 C 1] 

(c) Election—Applicability of doctrine—Doc* 
trine does not apply to case where person has 
consented to deed of gift and has merely given 
undertaking without any consideration that he 
will not contest it. 

The doctrine of election is not applicable to 
cases, where a person has consented to a deed of 
gift and has merely given a kind of undertaking 
without any consideration that be will accept 
the transfer and not contest it at some future 
date. CP 149 C 2] 

(d) Deed — Construction — Application to 
Deputy Commissioner by a person containing 
expressions to the effect that his wife shall be 
heir to bis properties after his death—Held 
on construction of the document that it was 
not a will but merely an application to protect 
widow of applicant against production of 
forged will. 

An application was addressed by a person to the 
Deputy Commissioner which contained a sum¬ 
mary in which it was said that “the applicant is 
ill aud has no issue or near relation, and that 
Mt. Umrai Euar, the wedded wife of the applicant 
is his heir. In case of the applicant’s death, the 
said Mt. Umrai Kuat shall be the heir and entitl¬ 
ed to the proprietary possession and occupation of 
the entire moveable and immovable property left 
by the applicant.” In the body of the deed it was 
said, “the applicant has not up to this time exe¬ 
cuted any document in favour of any person, nor 
will he do so. The facts are that the applicant has 
neither any issue nor any near relation. Mt. 
Umrai Euar, the wedded wife of the applicant, is 
his heir, who shall, after the applicant’s death, be 
the lawful heir and entitled to the proprietary pos¬ 
session and occupation of the entire moveable and 
immovable property left by the applicant. All 
this is the self*acquired property of the applicant 
and is not ancestral. Therefore if the applicant 
dies and any person of his caste produces any deed 
in support of his claim to the property left by the 
applicant as against the applicant's wife, or alleges 
bis title in some other manner, then it be deemed 
void and unentertainable,” It was contended that 
the document was intended to be a will : 

Held that the document was not a will. The 
application to the Deputy Commissioner was 
merely intended to protect the widow against the 
production of a forged will by which she might 
have been deprived of her widow’s estate. 

[P 147 C 2] 

(e) Civil P. C. (1908), O. 31, R. 1—Whether 
O. 31 applies to suit against idol, which is not 
suit by or against trustees, executors or admi¬ 
nistrators (Quaere). 

It is doubtful whether 0. 3L applies to a suit 
against an idol, which is not a suit by or against 
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trustees, executors or administrators as it cannot 
be said in such a case that the property is vested 
in a trustee, executor or administrator. 

(P 147 0 2; P 148 0 1] 

(f) Civil P. C. (1908), O. 1, R. 9, S. 99—Suit 
against idol — Sarbarabkar managing property 
belonging to idol impleaded as defendant—It is 
not necessary to join trustees, if any, as parties 
—Case is covered by O. 1, R. 9 — Plaintiff is 
entitled to protection of S. 99. 

Where in a suit against an idol the sarbarahkar 
managing the property of the idol is impleaded as 
defendant, it is not necessary to join the trustees, 
if any, as defendants to the suit. The idol is sufB> 
ciently represented by the sarbarahkar, and the 
case is covered by 0. 1, Rule 9. In any case the 
plaintiS is entitled to the protection of S. 99 if the 
misjoinder or non.joinder has not afiected the 
merits of the case or jurisdiction of the Court. 

[P 148 C 1] 

Mohammad Wasim and Ali Hasan 

— for Appellants. 

Sridhar Misra — for Bespondent. 

Judgment.—This is a first appeal arising 
out of a suit for declaration that the plain, 
tiffs are the owners of the property in suit 
and that the deed of gift or wakf executed 
by Mt. Umrai Kuar in favour of the defen¬ 
dant, Sri Eadha Krishna, under the manage- 
mentofBala Bin, sarbarahkar, on 2Dd July 
1932 is invalid, void and ineffectual as 
against the plaintiffs. The property in suit 
was originally in the ownership and pos. 
session of one Earn Adbin, husband of 
Mt. Umrai Kuar, who is said to have died 
on 2nd August 1888. He was succeeded by 
his widow, Mt. Umrai Kuar who died on 
11th December 1933. This lady on 2nd 
July 1932 executed a deed of gift of the 
entire mohal Khalispur in favour of the 
idol of Sri Eadha Krishna. Subsequent to 
the death of Mt. Umrai Kuar, there was a 
dispute in the mutation Court, and it is 
said that Bala Din applied unsuccessfully 
for mutation of names in favour of Sri 
Eadha Krishna under his own management 
in the Courts of the Sub-Divisional Officer, 
Sidhaul, the Deputy Commissioner of Sita- 
pur and the Commissioner of Lucknow, 
but was successful in the last Court of 
Appeal, that is the Board of Eevenue, in 
which an order for mutation of names was 
made in favour of Bala Din as manager of 
the trust on 22nd August 1935. The plain, 
tiffs claimed that they were in possession 
of the property in suit, and that in view of 
these proceedings it became necessary for 
them to bring a suit for declaration that 
the deed of wakf was invalid, void and 
ineffectual as against them. 

The plaintiffs put forward a pedigree 
which has been found to be correct subject 


to one false statement whereby it was- 

sought to make out that one of the two 

branches of the family of the propositus 

Pitambar Pass were the children of an un. 

wedded wife. That attempt has failed, and 

the point is no longer in dispute. The- 

plaintiffs clearly realized the weakness of 

the contention that one branch of the 

• 

family descended from an unwedded wife 
because they obtained deeds of transfer 
from the surviving members of that branch 
of the family, who belonged to a generation 
one stage higher than themselves, namely 
Sangli, Eameshwar and Sukhpal benami on 
8 th, 9th and 10th February 1934. They 
further, on 15th September 1934, obtained. 
a deed of relinquishment from the benami. 
dars. 

In the trial Court a large number of 
issues were framed arising out of the plead, 
ings of the parties. On these issues the 
learned Civil Judge held that the plaintiffs 
were not themselves the next reversioners 
of Earn Adhin but were assignees of the 
next reversioners, Sangli, Sukhpal and 
Eameshwar, and therefore entitled to main, 
tain the suit. On Issue 2 he held tbalr 
Jawahir and Nilkantb, ancestors of the 
plaintiffs’ transferors, were not the children- 
of an unwedded wife of Pitambar Dass. On 
Issue 3 he held that Earn Charan alone 
was not the nearest reversioner to Earn 
Adhin on the date of the deed of wakf, but 
that Earn Charan, Sangli, Sukhpal and 
Eameshar were all reversioners at that 
time ; but that at the date of Mt. Umrai 
Kuar’s death Earn Charan had died. On 
Issue 4 he held that Sangli and Sukhpal 
did consent to the execution of the deed of 
wakf. On Issue 5 he held that Earn Adbin 
did not on 12th July 1888 make a will in 
favour of Mt. Umrai Kuar. This issue arose 
out of the plea that an application made 
by Earn Adhin to the Deputy Commis¬ 
sioner on 12th July 1888 was to be con¬ 
strued as a will, and that as a result of the 
will Mt. Umrai Kuar became absolute 
owner of the property and did not hold it 
with a widow’s estate only. On Issue 6, the 
plea of adverse possession on the part of 
Mt. Umrai Kuar was negatived. On Issue 7 
it was held that Mt. Umrai Kuar executed 
the deed of wakf in favour of the defendant 
Intelligently and on Issue 8 it was held 
in a somewhat equivocal manner that 
Mt. Umrai Kuar could make an endowment 
by wakf of the property constituting half of 
the entire estate. In this connexion the 
learned Judge remarks: 
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As to the said su£Eoienoy of the eudowment, 1 
may explain myself thus, that the endowed pro¬ 
perty is about three-fourths of the entire property. 

. . . and so by the exclusion of the oue-third 
share of one reversioner, which oomes to onc-third 
of three-fourths or one-fourth, the endowed por¬ 
tion remains one-half of the entire property and as 
against the legally permissible" small portion, ” 
it is evidently no small share but quite sufhciout. 

It oertainly ms no small share and was 
much more than sufficient. On Issue 9, he 
held that a suit for mere declaration was 
maintainable and that the other trustees 
were not necessary parties as alleged in 
para. 22 of the written statement. In the 
event he decreed the suit for declaration 
with reference to one-third share of the 
property in suit, that being the one-third 
share belonging to the plaintiffs' transferor 
Rameshwar, and dismissed the suit for the 
remaining two-thirds of the property. 

Learned counsel for the appellants does 
not contest any of the findings of fact, but 
be contested the finding under Issue 4 that 
some endowment could be validly made by 
Mt. Umrai Kuar for the spiritual benefit of 
her deceased husband, that the consent of 
the next presumptive reversioners to that 
endowment was with consideration, and 
that when succession opened on the widow’s 
death, the said consenting reversioners and 
their transferees were estopped from chal¬ 
lenging the endowment. On the other hand 
in supporting the decision of the trial Court 
learned counsel for the respondent has 
attempted to establish that the findings on 
Issue 5 relating to the alleged will of Ram 
Adhin and Issue 9 (B) relating to the omis- 
sion of the plaintiffs to make the other 
trustees parties to the suit were wrong, and 
he sought to have those decisions upset, the 
result of which would necessarily be that 
the suit would fail. It would fail if the 
decision on Issue 5 is reversed because in 
that case Mt. Umrai Kuar was competent 
to dispose of the whole of the estate as she 
liked, and it would fail on the other issue 
because if the argument was successful, the 
whole suit would be held to be liable to 
dismissal. We propose therefore to dispose 
of these two points before dealing with the 
main issue in the appeal. As regards the 
question whether the document of 12th 
July 1888 can be construed as a will of 
Ram Adhin, the document in question was 
an application addressed by Ram Adhin to 
the Deputy Commissioner of Sitapur, and 
contains a summary in which it is said 
that 

the applicant Is ill and has no issue oi near rela¬ 
tion, and that Mt. Umrai Kuar, the wedded wife 


of the applicant is bis heir. In case of tbo appli¬ 
cant’s death, the said Mt. Umrai Kuar shall bo tbu 
boir and CDtltled to the proprietary possossion and 
occupation of tbo entire moveable and immovable 
property left by the applicant. 

In the body of the deed it is said: 

Tbo applicant has not up to this time executed 
any document in favour of any person, nor will 
he do so. The facts are that the applicant has 
neither any issue nor any near relation. Mt. Umrai 
Kuar, the wedded wife of the applicant, is bis heir 
who shall after the applicant’s death, be the lawful 
heir and entitled to the proprietary possession and 
occupation of the entire moveable and immovable 
property left by the applicant. All this is the self- 
acquired property of the applicant and is not an¬ 
cestral. Therefore if the applicant dies and any parson 
of hiscastoproducesany deed in support of bisclaim 
to the property left by the applicant as against the 
applicant’s wife, or alleges his title in some other 
manner, then it be deemed void and uneutertain- 
able. 

For the respoudeut, stress is laid ou the 
use of the word “malik,” and it is contend¬ 
ed that this document is intended to be a 
will and that by it an intention is expressed 
that after Ram Adhin, his wife shall be the 
absolute proprietor of his estate. Reliance 
has been placed on 20 O 0 360,^ but we 
are clear that no support for the argument 
can 'be derived from the analogy of the 
wills of talukdars expressed in the form of 
letters in reply to a notice from the Com¬ 
missioner at the time of the gi^nt of 
“sanads” to talukdars of Oudh. We are 
clearly of opinion that this application to 
the Deputy Commissioner was merely in- 
tended to protect Mt. Umrai Kuar against 
the production of a forged will by which 
she might have been deprived of her 
widow’s estate. We see no reason whatever 
to differ from the finding of the trial Court 
on Issue 5. 

As regards Issue 9 (B) the learned Civil 
Judge held that the other trustees were re¬ 
presented by their president, and this not 
being a suit under the Trusts Act, it was not 
necessary that they should all be made 
parties to the suit. Learned counsel has re- 
ferred to O. 31, R. 2 and certain oases 
reported in 55 All 687=A I R 1934 All 1^ 
and AIR 1922 Mad 405.® As regards 
O. 31, R. 2, it seems to us doubtful whe- 
ther this order has any application to the 
present case. This is not a suit by or against 
trustees, executors or administrators, but a 
suit against the idol of Sri Radha Krishna. 

1. Balraj Kuar v. Mahadeo Pal Singh, (1918) 5 

AIR Oudh 125=44 I C 69=20 O 0 360. 

2. Ram Ghulam v. Shyam Sarup, (1934) 21A1R 

All 1=149 I C 849=55 All 687=1933 A L J 

1893« 

3. Adiraju Arasu v. Pattu, (1922) 9 A I R Mad 
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Tb cannot be said that in a case like the 
present case, the property is vested in a 
trustee, executor or administrator. The case 
reported in 55 All 687" was one instituted 
under S. 92, Civil P. C., and was clearly 
within the mischief of O. 31. In the Madras 
case the judgment is so short that it is im¬ 
possible to be certain whether that was not 
also a suit under S. 92. In these circum¬ 
stances, we are of opinion that the point is 
covered by R. 9 of O. 1. We do nob think 
that there was any non.joinder of parties, 
;but even if there was, we are of opinion 
jthat the plaintiffs were protected by that 

rule, which provides that: 

No suit shall be defeated by reason of the mis¬ 
joinder or non-joinder of parties, and the Court 
may in every suit deal with the matter in contro. 
versy so far as regards the rights and interests of 
the parties actually before it. 

In this case the idol was before the 
Court sufficiently represented by Bala Din. 
In any case the plaintiffs would now be 
entitled to the protection of S. 99, Civil 
P. C., since it is clear that this misjoinder 
could not have affected the merits of the 
case or jurisdiction of the Court. 

Before we come to the main question of 
the effect, if any, of the consent of Sukhpal 
And Sangli to the deed of wakf executed by 
Mt. Umrai Kuar, we have first to consider 
the question of the extent to which it is 
competent for a Hindu widow to make a 
wakf of her husband’s property. The learned 
Civil Judge has held without any discussion 
oT the point that as a Hindu widow, 
Mt. Umrai Kuar could alienate a small 
portion of the property by way of dedica- 
tion for the spiritual benefit of her husband, 
and he referred to the decision of the Privy 
Council in 49 I A 383.^ In that case their 
Lordships distinguished between two ob¬ 
jects of transfer for religious purposes, 
divided into essential expenditure such as 
expenditure on the obsequies of the deceased 
and optional expenditure as gifts by way 
of dedication which, though not for the 
performance of an essential observance, 
were considered to be for the spiritual 
benefit of the deceased husband, and they 
held that the gift in question, which was of 
property amounting to l-75th of the whole 
property, was not improper and must be 
held valid. Their Lordships said : 

In their Lordships* opinion the Hindu law 
recognizes the validity of the dedication or aliena¬ 
tion of a small fraction of the property by a Hindu 

4. Sardar Singh v. Kunj Behari Lai, (1922) 9 
A I B P 0 261=69 I G 36=49 1 A 363=44 
All 503 (P G). 


female for the continuous benefit of the soul of 
the deceased owner. It is clear in this case that 
the act, which the Rani did, was fully in accord¬ 
ance with Hindu religious sentiment and religious 
belief, and was not therefore in excess of her 
powers having regard to the fact that the dedica¬ 
tion related to l-75th of the property made spe¬ 
cially for the creation of a permanent benefit. 

This case has been followed in a case of 
this Court reported in 2 Luck 713® where 
the property endowed came to about l-55th 
of the entire property left by the husband 
of the donor. It might be noted here that 
the person who drafted the deed of endow, 
ment, evidently had an eye to the decisions 
of the Courts because it is stated in the 
document that the lady “hereby creates an 
endowment of a reasonable portion of the 
zamindari property of her husband." We 
are however clearly of opinion that it 
would be very difficult to hold that the 
dedication of 3/4th3 of the estate of the 
deceased, which is found in ths present 
case, could possibly be supported on the 
view that it was a dedication of a reasonable 
portion of the property. Had it been pos¬ 
sible to say that that was the case, the 
question of the effect of consent would 
hardly have called for consideration. 

We come now to the main question in 
the case. It will, of course, be clear that if 
this transfer is not one which is protected 
by the principle just referred to, namely 
that it was only a transfer of a reasonable 
portion of the estate, the transfer is one 
which would ordinarily be voidable at the 
option of the reversioners on the death of 
the widow of the last owner. The main 
argument on behalf of the respondent is 
that because two of the reversioners con¬ 
sented to this deed of gift as shown by the 
endorsements below the signature of the 
executant, they could not be permitted to 
question the transfer at a later date, and 
therefore their transferees, the plaintiffs, 
have no “locus standi” now to contest this 
deed of wakf. At the foot of the deed, we 
find the thumb impression of Sangli and 
the signature of Sukhpal, and against each 

there is the following note : 

The executant has signed in my presence. I 
attest this deed with full knowledge of the con¬ 
tents and knowing them to be true, and I give my 
consent. 

It is not now in dispute that at the time 
in question Sangli and Sukhpal were two 
of the four nearest reversioners, all of equal 
standing, and the ar gument la that o n 

5, Indar Bux Singh v. Sheo Naresh Singh, (1927) 
14 A I R Oudh 460=104 I G 676=2 Luck 
713=4 OWN 820. 
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whatever footing the effeot of consent is 
pat, that is whether it was on the footing 
of an estoppel, election or ratification, the 
present plaintiffs are bound by it. Learned 
counsel for the respondeat has relied mainly 
on two rulings of this Court reported in 4 
OWN 903“ and 4 O W N 1101/ and the 
oases reported in 52 Mad 556,“ 51 Bom 
476“ and 45 All 339.^“ In 4 O W N 903“ 
a Bench of this Court in 1927 discussed 
the law on the subject of the consent of 
the husband’s kindred to a gift of the hus. 
band's property by the widow. They con¬ 
sidered the view of the Privy Council in 
the case in 8 M I A 529'^ and remarked: 

We interpret their Lordships to lay down hero a 
rule which affects all alienations and not only 
alienations which purport to be lot necessity or 
religious or charitable purposes. We cannot inter¬ 
pret the word 'an alienation by her which would 
not otherwise be legitimate’ as so narrow as not 
to include an alienation by gift. Therefore we 
interpret the latter portion of this passage to mean 
that a gift made by a Hindu widow, which is a 
form of alieuation which she is not ordinarily 
competent to maae, can become a valid alienation 
if made with the consent of her husbaud's kindred. 

We note that they further remarked at 
page 907: 

That is to say, an alienation which, if chal¬ 
lenged, would be set aside, is a good alienation if 
the whole body of persons constituting the next 
reversiou assent to it. 

We further note, however, in connexion 
with this case that as stated in para. 2 of 
the headnote what happened in this case 
was that no attempt was made to chal¬ 
lenge the gift by the widow until no right 
of challenge legally remained. The case is 
therefore in no sense on all fours with the 
present case. Learned counsel also relied 
on the case in 4 O W N 1101.^ The deci¬ 
sion in that case was based on that in 
4 O W N 903® and reference made to 
54 1 A 396,'^ another case of the year 1927 

6. Mt. Jumna Kuar v. Madari Singh, (1927) 14 

AIR Oudh 469=sl06 I O 828=4 OWN 903. 

7. Gaya Din Singh v. Madho Singh, (1927) 14 

air Oudh 558 = 107 I 0 180 = 4 0 W N 

1101 . 

8. Ramakotitayya v. Viraraghavayya, (1929) 16 

AIR Mad 502=119 I C 156=52 Mad 656= 
66 M L J 766 (F B). 

9. Akkawa v. Sayadkhan Mithekhan Mulguod, 

(1927) 14 A 1 R Bom 260=102 I C 232 = 61 
Bom 476=29 Bom L R 386 (F B). 

10. Fateh Singh v. Rukmini Ramanji Maharaj, 

(1923) 10 A I R All 887 = 72 I C 8 = 45 All 
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11. Collector, Masulipatam v. Cavaly Veneata 
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which will be considered later on. In 
52 Mad 556^ it was held in 1928 that 

if the next prcsumpbive male revcrelonor coiisoubH, 
though for no consideration, toanalionatiou with¬ 
out necessity by a Hindu widow (o. g. a gift as in 
this case), the transaction will be binding on him 
when ho acbully succeedfi to the estate. 

In this case the Full Bench of the Mad¬ 
ras High Court which followed the Allaha¬ 
bad and Bombay decisions reported ia 
45 All 339“* and 51 Bom 475“ discussed 
the doctrines of estoppel, election and rati¬ 
fication. They concluded that no question 

of estoppel could arise in such a case, 
for the essence of the doctrine of estoppel is that 
a person who acts on a representation of fact mad© 
to him by another person and is thereby damni¬ 
fied, is entitled to say that the person, who made 
that representation, cannot be heard to contest the 
truth of the facts which he himself asserted. The 
essence of the doctrine is that the person, who 
acted on the faith of the assertion, was damnified 
by so acting, and that feature is altogether absent 
in this case. 

They went on to discuss the doctrine of 
election and they quoted from a leading 

case in this connexion the following words: 

Election is the obligation imposed upon a party 
by Courts of Equity to choose between two incon¬ 
sistent or alternative rights or claims in cases 
where there is a clear intention of the person from 
whom he derives one that he should not enjoy 
both. Every case of election therefore presupposes 
a plurality of gifts or rights, with an intention, 
express or implied, of the party who has a right to 
control one or both that one should be a sub¬ 
stitute for the other. The party who is to take has 
a ohoicc, but he cannot enjoy the benefit of both. 

Learned counsel for the appellant has 
put it to us that election presupposes a 
plurality of benefits, etc.; it suggests alter¬ 
native benefits and incorporates a doctrine 
of compensation. The person, who is put 
to election, has in fact to choose between 
two benefits of which be can have either 
but not both. In the ordinary sense there- 
fore the doctrine of election does not seem 
to be applicable to cases of this kind, where 
a person has consented to a deed of gift 
and has merely given a kind of undertaking 
without any consideration that be will 
accept the transfer and not contest it at 
some future date. The judgment goes on to 
discuss the doctrine sometimes spoken of 
as election and sometimes as ratification 
and to refer to the Privy Council case 
reported in 46 I A 72^^ to which we shall 
have occasion to refer later, and the learned 
Judges proceed to include among persons 
who are to be construed as bound by this 
doctrine a person who, although no one has 

13, Rangasami Gouuden v. Nacbiappa Gounden, 

(1918) 5 A I R P C 196=50 I 0 498=46 I A 

72=42 Mad 523 (P C). 
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been damnified so as to call in the doctrine 
of estoppel and althou;5h be has taken no 
pecuniary benefit to himself within the 
meaning of the strict doctrine of election 
(as in cases where there has been a kind of 
family settlement between the widow and 
the reversioners) “has nevertheless posi¬ 
tively and definitively chosen to announce 
his intention” and in fact agreed to abide 
by the act of the widow. It seems that in 
this judgment the learned Judges contem¬ 
plate that a person, who has positively and 
definitively announced his intention and 
given a kind of undertaking without con. 
sideration to abide by the act of the widow, 
will be bound by his act at some future 
date after the reversion has opened, even 
though the undertaking is of the nature of a 
nudum pactum. This view is in accordance 
with the view of the Full Bench of the 
Allahabad High Court as expressed in 1923 
in 45 All 339,^® in which it was held that 

a reversioner to the estate of a deceased separated 
Hindu, who has expressly assented to an aliena- 
tion of property forming part of the estate made 
by the widow in possession, cannot, on succeeding 
to the estate after the widow’s death, repudiate 
his action and sue for possession of the property 
alienated by the widow, and that the position of 
such reversioner was in no way affected by the 
fact that a co-reversioner, who had not consented 
to the alienation, had sued for and obtained a 
declaratory decree in respect of half the property 
alienated by the widow. 

In the judgment of the majority of the 
members of the Full Bench, reliance was 
placed on the words used in the judgment 
of their Lordships of the Privy Council in 
46 I A 72^^ at p. 86 in which it was said 
that a presumptive reversionary heir was 
not bound to challenge an alienation by the 
widow in possession of the estate as soon as 
it came to his knowledge, but was entitled 
to wait till “the death of the widow has 
affirmed his character,” but then followed 
the words : “Of course something might be 
done even before that time which amounted 
to an actual election to bold the deed good” 
and the Full Bench proceeded on the basis 
of this remark to hold that it was possible 
for a reversioner even by what was some¬ 
thing like a declaration or undertaking or 
consent to make what they called an elec¬ 
tion to bold the transfer good. It is clear 
from the judgment of Walsh J. that this 
document was described as a deed of relin- 
quishment and amounted to an undertak. 
ing to recognize and be bound by this 
particular transfer. The other case relied 
upon on behalf of the respondent is 51 Bom 
476® where, reasoning on similar lines, 


that Court in 1927 held that where the 
plaintiff bad actually joined in the deed by 
which the property in question was alien¬ 
ated, it was a clear election to hold the 
transaction as valid. Reference was made 
to the Allahabad case just referred to and 
to a previous case of the Bombay High 
Court, 46 Bom 292,^^ but that case was 
decided on the ground of estoppel, a ground 
which is clearly not applicable in the pre. 
sent case. Learned counsel for the appel¬ 
lants has traced the development of the 
law relating to the consent of rever- 
sioners to an alienation by a Hindu 
widow, and he contends that the deve¬ 
lopment of the doctrine, which has found 
favour with the Allahabad, Madras and 
Bombay High Courts, is based in the 
main on a misunderstanding in 35 I A 1^^ 
and of the words quoted earlier from 46 
I A 72'® that “something might be done 
even before that time which amounted to 
an actual election to hold the deed good,” 
and he contends further that that view 
has not found favour with this Court as 
shown by certain recent decisions to which 
we shall refer later. 

He asks us first to consider the position 
of a reversioner. It is clear that he has no 
vested interest and it has been held in 
numerous cases that his right is no more 
than a “spes successionis” or possibility of 
inheriting and is not transferable : vide for 
example 45 I A 35'® and 50 I A 239.*^ It 
is in the light of the very limited nature of 
the reversioner's right that the value of 
consent by him has had to be assessed. 

Turning now to the position of the Hindu 
widow and her power to alienate the estate 
of her deceased husband, it is settled law 
that she can transfer the whole of her 
interest in the estate to the nearest rever. 
sioner and can efface herself. It is further 
settled law that she can transfer a part of 
or even the whole of the estate for legal 
necessity and that the consent of the rever. 
sioners is not in any way necessary. The 
question is, what is the effect of her having 

14. Basappa v. Fakirappa, (1922) 9 A I B Bom 102 

= 64 I C 214 = 46 Bom 292 = 23 Bom L R 
1040. 

15. Bajraogi Singh v. Manokamika Bakhsh Singh, 
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-chtained the oooourrdQoe or consent of the 
nearest reTerslonera at the time of such 
transfer ? The effect of numerous decided 
eases appears to be no much more than 
that the consent of the nearest reversioners 
raises presumption that there was a legal 
necessity for the transfer. That is a pre. 
sumption which is clearly rebuttable where 
the reversioner at the time of the death of 
the widow is not the same person who had 
consented; where however it is the same 
person, that person is precluded from say¬ 
ing that there was no legal necessity at all. 
•On the other hand, it seems prima facie 
reasonable to suppose that where on an 
•examination of a transaction it is clear 
that it goes beyond the bounds of legal 
necessity or pious obligation or whatever it 
may be called as decided in cases bearing 
•on that particular aspect of the matter, 
•even the consenting reversioner himself 
would not be precluded from saying that 
although there was some legal necessity, 
the legal necessity did not extend to so 
large a transfer of property as has been 
actually effected. In the specific case of 
transfers for legal necessity in the shape of 
gifts of the kind found in the present suit, 
that is transfers for religious purposes, the 
•case which is generally referred to as the 
leading case is the case in 8 MIA 529^^ 
referred to above, in which it was said at 
page 551 that: 

For rsligious or chacitablB purposes, or those 
■vhioh are supposed to conduce to the spiritual 
welfare of her husband, she (the Hindu widow) 

• has a larger power of disposition than that which 
-she possesses for purely worldly purposes. To sup¬ 
port an alienation for the last she must show 
necessity. On the other hand, it may be taken as 
established that an alienation by her, which would 
not otherwise be legitimate, may become so if 
made with the consent of her husband’s kindred. 

.gjbe exception in favour of alienation with 

consent may be due to a presumption of law that 
where that consent is given the purpose for which 
the alienation is made must be proper. 

This was one of the numerous oases 
■ considered in 40 Cal 721.^® Jenkins C. J. 
summed up at p. 752 the result of his exa¬ 
mination of the previous cases as follows: 

The result then of the authorities binding on us 
.appears to me to be this. To uphold an alienation 
by a widow of her deceased husband’s eetate 
where she is his heir it should be shown (i)^ that 
there was legal necessity, or (ii) that the alienee, 
-after reasonable inquiry as to the necessity, acted 
bonestly in the belief that it existed, or (iii) that 
•'there was Buoh consent of the next heirs as would 
fxaise a presumption, either of the existe nce o r 

as. Debl Prosad Ohowdhury v. Golap Bhagat, 
(1918) 40 Oal 721=19 I 0 278=17 0 L J 
499=17 OWN 701. 


necessity, or of reasonable inquiry and hono.st 
belief as to its existence, or (iv) that thoro was a 
consent of the next heirs to an alienation capable 
of being supported by reference to the theory of 
the relinquishment of the widow’s entire interest 
and oousoqueut acceleration of the interest of the 
consenting heirs. Where anyone of the first three 
positions is established, the alienation may be of 
the whole or any part of the husband’s estate, but 
where the fourth alone is proved, then the aliena* 
tion must be of the whole. 

In his judgment Mookerjee J. ab p. 781 
summed up the matter in very similar 
terms and remarked at the foot of p. 781 
under head (iii) : 

When a Hindu widow has alienated, in whole 
or in part, the estate inherited by her from her 
husband, with the consent of the reversionary 
heirs, such consent may raise the presumption 
that the transfer was for legal necessity or that 
the transferee had made proper and bona fide 
inquiries and had satisfied himself as to the exis¬ 
tence of such necessity. The quantum of consent 
necessary to raise this presumption depends upon 
the facts of each particular case, and in all cases, 
the presumption raised by such concurrence on 
the part of the reversioners is rebuttable. 

It would seem that if the transfer goes 
far beyond the limits of legal necessity for 
a transfer of the particular kind, to that 
extent the presumption raised by the con¬ 
currence on the part of the reversioners is 
rebutted, and that is one of the points for 
consideration in the present case. In a 
series of cases the nature and the effect 
of consent of reversioners has been con¬ 
sidered and the binding effect of such 
consent has in different cases been based, 
as already indicated upon estoppel under 
Sec. 115, Evidence Act, upon election and 
upon ratification. Learned coansel has 
pointed out that the case in 35 I A 1^® 
has led to differences of opinion. In that 
case a widow made a series of transfers bo 
her son-in-law, and at a subsequent date a 
number of the then nearest reversioners 
executed for consideration deeds confirming 
the sales by the widow to the son-in-law 
and disclaiming all title to the property in 
dispute. Later, after the death of the widow, 
the reversioners, some of whom were the 
descendants of the consenting reversioners, 
instituted suits to set aside the transfers 
made by the widow. It was held that the 
consent of the then reversionary heirs was 
sufficient (presumably to establish that the 
transfers made by the widow were for legal 
necessity) and that it was immaterial that 
it was given after the execution of the sale 
deeds. The question which has arisen since 
is what was the real ratio of this decision 
bearing in mind that the consent was given 
by those reversioners before the reversion 
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opened and could not therefore come with¬ 
in the ambit of the theory of ratification. 
Similarly, it could nob come within the 
ambit of estoppel, as by no stretch could 
the provisions of S. 115, Evidence Act, be 
considered applicable. The case was there¬ 
fore interpreted by some High Courts as 
justifying the view subsequently expressed 
in the Allahabad case in 45 All 339^*^ that 
it was a case of election of a peculiar kind, 
since again it did nob come within the 
ordinary scope of the doctrine of election, 
in view of the fact that at the time at 
which the consent was given (and it was 
clearly given for consideration) the rights 
of the consenting reversioners were not 
transferable rights. This was considered in 
1918 in 46 I A 72,*^ and in conclusion it 
was remarked that 

the judgment affirmed the Calcutta as against the 
Allahabad view, but it did not particularize on 
what exact ground the alienation was supported, 

and their Lordships did not at any stage 
come to a clear conclusion as to the ratio 
of that particular case. Their Lordships 
proceeded on p. 84 to lay propositions in 
regard to alienations by the widow of her 
deceased husband's estate remarking that 
these propositions were substantially the 
same as those laid down by Jenkins C. J. 
and Mookerjee J. in 40 Cal 721.^* The case 
which they were discussing was a case which 
they held to be a case of a deed of gift, and 
they remarked at page 85 : 

Being a deed of gift it cannot possibly be held 
to be evidence of alienation for value for purposes 
of necessity. It follows therefore that the deed, 
taken by itself, cannot stand. 

They proceeded to hold that there was 
DO room for the doctrine of estoppel, and 
in that connexion referred again to 35 I A 
1.^^ Thereafter they referred to the doc¬ 
trine of ratification which ratification is 
also expressed in some cases as election to 
hold the deed good.” They went on to 
remark : 

But it is well settled that though he who may 
be termed a presumptive reversionary heir has a 
title to challenge an alienation at its inception, be 
need not do so, but is entitled to wait till the 
death of the widow has affirmed bis character, a 
character which up to that date might be defeated 
by birth or by adoption. The present plaintiff 
raised these proceedings immediately after his title 
was confirmed. Of course something might be 
done even before that time which amounted to an 
actual election to hold the deed good. 

Their Lordships went on to hold that 
what the appellant of that case had done 
did nob amount to such an actual election. 
It is these two lines in 46 I A 72*^ which 


left room for the extension of the doctrine- 
of election found in 45 All 339.^** The ques¬ 
tion is what sort of acts were contemplated 
by their Lordships when they made this 
remark. Learned counsel for the appellants 
contends that they had in contemplation 
such cases as the case in 45 I A 118,*® 24 
OWN 105,^^ 54 I A 396*^ and possibly" 
35 I A l.*“ In 45 1 A 118*® the appellant 
had entered into and taken the benefit of a 
compromise, and he was held precluded 
from claiming as reversioner. He had not 
actually taken a share under the compro¬ 
mise but he was thereby recognized as the 
adopted son of another deceased uncle and 
subsequently obtained by relinquishment 
possession of the share of the property 
allotted to that uncle's widow. In 24 0 W N 
105^® it xwas held 

that the plaintiff, who was a party to the arrange¬ 
ment made to divide the property at a time when. 
the rights of the widow and the daughters were in 
doubt, could not be allowed to repudiate the same 
and to impeach a sale made on the faith of it. 

This was a case bordering upon an estop, 
pel. In 64 I A 396*^ there were three deeds 
executed and registered on the same day, 
and it was held that the three deeds were 
to be regarded as forming one transaction 
entered into by all the persons interested 
in the properties, and that the then rever¬ 
sioner, who had taken a sale of hall the 
property from the widow, and consequently 
the plaintifis (bis sons and grandsons) were 
precluded from disputing the two aliena- 
tions now sought to be set aside, the aliena. 
tions being by the widow were voidable' 
and not void, and the consenting rover, 
sioner being precluded from questioning 
them, it was not necessary to conaider- 
whether he could validly deal with his 
reversionary interest. 

This decision was interpreted by a Bench 
of this Court in 4 O W N 1101^ referred to 
above, as laying down the simple principle- 
that a deed of gift executed by a Hindu 
widow with the consent of her husband’s 
nearest heir is an alienation justified by 
law, but an examination of the case suggests 
that this conclusion is based on rather a 
cursory reading of it. It appears rather tO' 
come within the scope of the two lines so- 
frequently quoted from 46 I A 72,*® and to 
be a border line case attributable to an 
extension of the doctrine of estoppel. 
Learned counsel for the appellants referred 

19. Kanhai Lai v. Brij Lai, (1918) 6 A I R P 0 70’ 

=47 I C 207=45 I A 118=40 All 487 (P C). 

20. Mt. Hardei v. Bhagwau Siogh, (1919) 6 A IR- 

P C 27=50 I C 812=24 OWN 105 (P 0). 
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QS to the Privy Council case in 46 I A 
as a case which, as he argues, illustrates 
the limitations oi the theory of estoppel by 
consent, and particularly brings out the 
point that consent by a reversioner will 
not validate a transaction otherwise bad. 
In this case one Hanuman Sahai (father of 
Gur Narayan, plaintiff), who subsequently 
oame to own certain properties by purchase 
from the immediate reversioners at the 
time of the death of the widow, had been 
not merely a consenting party but an actual 
party to a transfer by the widow having 
joined in the conveyance executed by her. 
It was held that : 

A person joining in the conveyance is not estop* 
ped from denying the vendor’s power to convey 
more than her life interest, unless the purchaser 
has thereby been misled. Except in that case, 
therefore, the conveyance does not operate upon an 
interest acquired after the vendor’s death by the 
person eo joining. 

There is however an important distinc¬ 
tion between that case and the oases of 
consent which we have to consider in con. 
nezioD with the present case. In that case 
Hanuman Sahai was not a presumptive 
reversioner at the time when he joined in 
the conveyance, and that was a fact which 
must have been known to the purchaser 

from the widow. As remarked on p. 13 : 

Hanuman Sahai's ioteresb, if it can be so called, 
in either view of the facts, was a mere expectancy, 
contingent, firstly on his mother surviving Maba- 
sundar, and secondly on bis surviving his mother. 
His association in the deed of sale was, in their 
Lordships’ opinion, wholly futile and bad no legal 
effect in validating the transaction if otherwise 
invalid. 

This case, as is clear from remarks at a 
number of places in the judgment, had been 
decided on the footing of estoppel, and 
their Lordships held that no case of estop¬ 
pel under 6. 115, Evidence Act, could pos- 
sibly arise. In these circumstances, we are 
of opinion that this case is not really help, 
ful. Coming to more recent cases we have 
to consider first the two cases of this Court 
reported in 4 O W N 903® and 4 O W N 
1101^ referred to earlier. These two cases 
came before a Bench consisting of Stuart 
C. J. and Baza J. in 1927, and we have 
already remarked that bearing in mind the 
oircumsbanoes in 4 O W N 903® we find it 
difficult to apply it to the present case, and 
we are inclined to think that the generali- 
zations on the subject of consent, both in 
this case and the later case, go considerably 
further than anything contemplated in the 
decisions of their Lordshins of the Privy 

21. Out Narayan v. Sheo Lai Siugb, (1918) 5 A iH 
PO 140=49 IC 1=46 IA 1=46 Cal 586 (PC). 


Council. The subject came up again in 1929 
before another Bench of this Court in 4 
Luck 622."^ In this case it was held, after 
consideration of the law on the subject as a 
whole, that 

there can be no case of alienation by a Hindu 
widow unless the alienation is made for legitimate 
purposes, which may bo proved either‘‘aliunde" 
or by raising a presumption In favour of it, which 
presumption may, if not rebutted by contrary 
proof, bo based on the consent of reversioners. Ob¬ 
viously therefore a transfer by way of gift in 
favour of a stranger is not an alienation to which 
the presumption of its being legitimate founded OU' 
the consent of the reversioners can be applicable. 

Reliance was placed on 46 I A 72*^ and 
reference was made to the case in 64 I A 
396^^ and the opinion expressed that this 
decision did not lay down the proposition 
that a pure gift by a Hindu widow of her 
husband’s estate in favour of a stranger can 
hold good, if it is supported with the proof 
of consent of the reversioners. In this case 
therefore the Bench clearly dissented from 
the view expressed in 4 OWN 1101.^ 
They further in the course of their judg¬ 
ment remarked : 

As a pure proposition of law we are not prepared 
to state it as broadly as it has been done by the 
learned Judges of the High Court at Allahabad in 
45 All 339^^ mentioned above, 

that is to say that for practical purposes 
they rejected the theory that an election to 
hold a transfer good not coming within the 
bounds of estoppel or election more pro- 
perly so described, would be binding upon 
the reversioner after the death of the 
widow. The subject has been again care¬ 
fully considered by a Bench of this Court 
consisting of Baza and Smith JJ. in 1931 
in 7 Luck 360^^ in which it was held that 

where an alienation by way of gift by a Hindu 
widow of property forming part of her husband’s 
estate is consented to by the next presumptive 
male reversioner, who receives consideration for 
giving such consent or has benefited by the trans¬ 
action, the transaction is binding on the consent¬ 
ing reversioner and persons claiming through him, 
if he succeeds to the estate after the death of the 
widow. 

The proposition laid down was stated in 
clear terms at p. 378 where it was stated i 

In our opinion it is now settled law that where 
a reversioner has unequivocally manifested his in¬ 
tention to abide by the act of the widow, e. g. by 
joining in the deed of the widow during her life¬ 
time, and has benefited by the transaction, he is- 
personally debarred from resiling from it and im*- 
pugning its validity. Those who claim under or 

22. Bindesbwarl Singh v. Har Narain Singh,. 

(1929) 16 A I R Oudh 185=127 I C 20=4 

Luck 622=6 OWN 233. 

23. Babu Singh v. Rameshwar Bakhsh Singh. 

(1932) 19 A I R Oudh 90 = 135 I C 881 = T 

Luck 360=8 OWN 1400. 
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through him have no better title to succeed in a 
suit brought by them after bis death than hehim- 
sclf had. 

This appears to us to be a case of the 
type contemplated by their Lordships in 
those two lines quoted from the case in 46 
I A 72’^ where there is something approxi¬ 
mating to a real election because a benefit 
has been taken. Per contra it would seem 
to follow that where there has been no 
more than a consent which might be des¬ 
cribed as nothing more than a promise to 
recognize the transfer as valid at some 
[future date, it would be difficult to hold 
ithat the consenting reversioner is debar- 
!red from resiling from the transaction and 
'impugning its validity, unless it were the 
case that presumptive proof of legal neces¬ 
sity was sufficient for the purpose of the 
particular transaction in question. Where 
as here the transfer is one for pious pur¬ 
poses, and it is the consistent view of Courts 
that such a transfer or dedication can only 
extend to a “small portion” of the estate, 
the transfer of 3/4th of the whole estate 
could not possibly be held to be validated 
by such a consent and the consenting re¬ 
versioners could not be held precluded by 
their consent from subsequently impugning 
the validity of the transaction. 

Putting the case in another way we do 
not find that there is any Privy Council 
case in which a consenting reversioner, 
who has given a consent to a transfer by 
way of gift, such as is found in the present 
case, without any consideration therefor, 
the gift being one which could not, if it 
stood by itself, be validated on the ground 
of legal necessity to its full extent or any¬ 
thing like its full extent, has been held 
bound by that consent. The principle of 
surrender does not come in at all in this 
case and further the consent is not the con¬ 
sent of the whole body of presumptive re¬ 
versioners existing at the date of the 
transfer. What this consent therefore 
amounts to is nothing more than a promise 
without consideration to treat the deed of 
gift as valid at some future date. It does 
not come within the doctrine of estoppel 
or the doctrine of election or the doctrine 
of ratification, and the only doctrine, within 
the scope of which it can be brought, is the 
doctrine of definitive election, the best ex¬ 
ample of which is to be found in the 
Allahabad decision in 45 All 339*° and Bom. 
bay, 51 Bom 475,° and Madras, 52 Mad 
556,® cases referred to above, (a, case of sale 
and a case of gift), an extension of the doc¬ 


trine of election which has been expressly 
dissented from, though perhaps to some 
extent obiter, in 4 Luck 622^^ at p. 631. 
We are therefore of opinion that where, as 
here, there is no legal necessity, or, if legal 
necessity at all, only to a degree quite out 
of proportion to the extent of the transfer 
actually effected, such a consent or promise 
cannot validate a transfer otherwise bad, 
and the consenting reversioners and those 
who claim through them cannot be held 
bound by it. 

The only question which remains is as 
to the extent to which the transfer effected 
by the widow in the present case can be 
held to be valid. There is no very satis¬ 
factory basis for arriving at a decision on 
this point. In two cases to which we have 
referred earlier, such a transfer of shares 
amounting to 1.55th and l-75th were held 
to be good. The property which has been 
the subject of transfer in the present suit, 
has been valued for the purposes of juris¬ 
diction at Rs. 30,000, and as this property 
is said to represent about 3.4tbs of the 
entire property of the deceased Ram Adhin, 
the value of the entire property would 
seem to be roughly Rs. 40,000. Learned 
counsel for the respondent referred us to 
two Lahore cases reported in A I R 1924 
Lah 429^^ and A I R 1928 Lah in 
both of which a gift of one-fourth of the 
total estate was held to be reasonable, bat 
an examination of those cases shows that 
they are not applicable in the present case. 
These are both cases of gifts made on the 
occasion of the marriage of a daughter 
which have been held to be valid under 
Hindu law and afford no guidance for what 
are the proper limits in a case of gift for 
pious purposes. 

The subject is discussed in Mulla’s Prin¬ 
ciples of Hindu Law (Edn. 8 at page 178, 
para. 181-A). The learned author says that 
alienation for religious or charitable pur- 
poses may be for purposes which are divi¬ 
sible into two classes, those which are 
essential such as the obsequies of the 
deceased or the payment of his debts, and 
those not indispensable or obligatory are 
still pious purposes which conduce to the 
benefit of the soul of the deceased. As 
regards this second class it is stated that 

the widow can alienate "a small portion only*' ofl 
the estate for the pious or charitable pur pose she | 

24. Jowala Bam v. Hari Eishen Singh, (1924) 

HAIR Lah 429=801 C 690=5 Lah 70. 

25. Wazir Ghand v. Mt. Jlwan Bevi, (1928) 16 

AIR Lah 58=103 I 0 353. 
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have in view ; bhe expense that is allowable 
ae regards this class of aots must be limited by a 
due regard to the entire bulk of the estate, and 
may even be totally disallowed where it is not 
warranted by the oircumstancos of the family. 

We are inolined to think that in the ease 
of an estate with a value of Es. 40,000, the 
Largest share wbioh can reasonably be 
regarded as capable of being considered to 
be a small portion, having regard to tbe 
entire bulk of tbe estate, would be a one. 
twentieth portion of tbe estate, that is such 
share in the property in dispute as has a 
value of Es. 2000, that is to say a one, 
fifteenth share in the property which was 
the subject of the deed of wakf executed by 
Mb. Umrai Kuar. On this view we allow 
the appeal of the plaintiffs, and grant a 
declaration that the deed in suit is invalid 
to the extent of 14.15th share and tbe suit 
will stand dismissed for the remaining one- 
fifteenth share. Tbe plaintiffs-appellants 
will get their costs from the defendant, 
respondent in both Courts to the extent 
of 14.15th3 and the defendant-respondent 
will get his costs from the plaintiffs.appel. 
ilants to the extent of 1.15th only. 

E.m./r.k. Appeal allowed, 

A, I. R. 1939 Oudh 155 
ZiAUL Hasan and Yorke JJ. 
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-Haghunath Singh and another — 

JudgmenUdehtore — Appellants. 

V. 

Subedar Singh — Decree-holder — 

Respondent. 

Execution of Decree Appeal No. 48 of 
1936, Decided on Slst January 1939, 
against order of Addl. Civil Judge, Hardoi, 
D/- 3rd October 1936. 

(a) Civil P. C. (1908), O. 22, R. 4—Suit for 

partition—Of two reipondents, father and son, 
if father dies, appeal does not abate as son is 
already on record though no application for 
substitution is made. 

In appeal arising oub of a suit for partition, of 
tbe two respondents, father and son, tbe father 
^ied and no application for substitution of names 
<witbm the prescribed period was made : 

Held that as the son was already a respondent, 
the appeal did not abate at all : A I B 1929 Mad 
152 and AIR 1926 Lah 607, Foil. [P 155 0 2] 

(b) Limitation Act (1908), Art. 182 — Step* 
In.aid—Compromise decree providing for final 
decree—Decree-holder applying forbnaldecree 
— Court dismissing application on ground that 
• decree being under O. 23, R. 4, Civil P. C. 
•could be executed — Decree.holders applying 
-for execution — Applications for final decree 
l&eld steps-in>aid of execution. 


V. Subedar Singh 

Where a compromise decree for partition pro* 
vided for a final deoreo for which decroe-holdar 
applied but the Court dismissed the application on 
the ground that the decree being under O. 23.R. 4, 
Civil P. 0. could bo executed in the execution 
department; and so an application was made for 
the execution of the^deoreo : 

Held that equity was on the side of the decree* 
bolder and that bis applications for the decree 
being made absolute were steps-in.aid of execution: 
AIR 1926 All 95; AIR 1929 All 677; AIR 
1934 Bovi 123 and AIR 1932 Otidh 148, Expl.; 
A I B 1928 Mad 38, Foil. [P 156 0 2J 

K. N. Tandon — for Appellants. 

Judgment. — This is an appeal against 
an order of the learned Additional Civil 
Judge of Hardoi dismissing the appellants’ 
objection to execution of a decree. The 
appeal was originally filed against two res¬ 
pondents Chet Singh and Subedar Singh. 
Of these Chet Singh died but no applica¬ 
tion under O. 22, Rule 4, Civil P. C., was 
made for substitution of names within the 
prescribed period. On 9fch November 1937, 
an order was passed by the Hon. Chief 
Judge declaring that the appeal bad abated 
as regards Chet Singh and leaving the 
question whether the entire appeal had 
abated or not to be decided at the hearing 
of the appeal. In view of the fact that 
Subedar Singh, son of the deceased, was 
already a respondent in the appeal, we do 
not think that the appeal can be said to 
have abated altogether or in fact at all: 
vide 51 Mad 347' andAIR 1926Lah 607,^ 

The facts are that in February 1930 the 
predecessor.in-interest of the respondents 
brought a suit for partition of joint family 
property against the predecessor-in-interest 
of tbe appellants. On 25bh July 1930 the 
parties to the suit entered into a compro- 
mise by which it was provided that a 
decree would be passed in favour of the 
plaintiff for partition of landed property 
and some houses and for mesne profits tbe 
amount of which would be determined 
through a commissioner at the time of pas¬ 
sing of the final decree. The plaintiff put in 
an application on 25bh October 1930, for 
the passing of the final decree but this ap¬ 
plication was dismissed for default on 24bh 
January 1931. On 27th July 1932 he again 
put in an application for getting the decree 
made absolute. To this application the 
judgment.debtors objected and the Court 

1. Achutaa Nair v. Manaviktaman, (1929) 16 
AIR Mad 162=109 I C 372=51 Mad 347 = 
54 M L J 675. 

2. Gopal Daa v. Mulchand, (1926) 13 A I B Lab 

607=98 I C 960=7 Lah 399=27 P L R 688. 
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on 24th November 1932, passed the follow¬ 
ing order: 

The application for final decree is dismissed as 
the decree having been passed under O. 23, B. 3, 
Civil P. C. is itself final. It can now be executed 
in execution department. The applicant to bear 
his costs. 

Thereafter the present application which 
has given rise to the present appeal was 
filed on 20th November 1935, for execution 
of the decree. The judgment.debtors objec¬ 
ted on the ground that it was barred by 
time. The learned Judge of the Court below 
has however held that limitation has been 
saved by the previous applications made 
by the decree-holders. The question there- 
fore is whether or not the applications of 
25th October 1930 and 27th July 1932 
can be said to have been steps.in.aid of 
execution of the decree. The learned coun¬ 
sel for the appellants has relied on the 
cases in A I R 192G All 95,^ AIR 1929 
All 677/ AIR 1934 Bom 113^ and 9 
OWN 209® but the question what is a 
step-in.aid of execution did not arise in any 
of those cases in the manner and circum¬ 
stances in which it arises in the case before 
us, so that what was held in those cases can¬ 
not strictly be applied to the facts of the 
present case. Oo the other hand the case in 
AIR 1928 Mad 38^ relied on by the 
learned Civil Judge is on all fours with the 
present case. There too the decree was pas¬ 
sed on a compromise and the decree.holder 
first applied for preparation of a final 
decree several times and then put in an 
application for execution of the decree. It 
was held that the previous applications 
were steps-in.aid of execution for the decree- 
holder was asking the Court to make an 
order which was thought necessary before 
taking out actual execution of the decree 
and as the ultimate object of those peti¬ 
tions was to hasten the actual realization 
of the decree amount. In 9 0 W N 209® 
also relied on by the learned counsel for 
the appellant it was said:_ 

3. Sheo Prasad v. Mt. Naruiai Bai, (1926) 13 

A I R All 95=90 10 938 = 48 All 468 = 24 
A L J 137. 

4. Maqbul Ahmad v. Pateshri Parfcab Narain 
Singh, (1929) 16 A I R All 677=118 I C 670 
=1929 A L J 976. 

5. Ratan Ghand Bhalchand v. Ghandulal J. 

Doshi, (1984) 21 A I R Bom 113=150 I G 866 
=36 Bom L R 115. 

6. Ram Bbarose v. Ramman Lai, (1932) 19 

AIR Oudh 148=137 I G 768=7 Luck 590= 
9 O W N 209 (P B). 

7. Eunhammad Hajee v. Cbathoth Parkum 
Kozbuvammal, (1928) 15 A 1 R Mad 38=106 
I C 395. 


If the facts of a particular case show that the- 
proceeding in question has the eSect of facilitating 
or advancing the execution to anj extent or re¬ 
moving some obstacle from the way of execution, 
it may well be regarded as step*in.aid ofexecution. 

We think therefore that the learned 
Judge of the Court below was right in dis¬ 
missing the appellants’ objection. We may 
observe that equity is also on the side of 
the decree-holder-respondent. As the com- 
promise itself contemplated that a final 
decree would have to bo prepared, the 
decree-holders were not unjustified in ap. 
plying for preparation of the final decree iu 
the first instance. Moreover, the judgment- 
debtors who objected to the application for 
preparation of the final decree should not, 
in our opinion, be allowed now to turn 
round and object to the application for exe¬ 
cution on the ground of limitation. We 
therefore dismiss the appeal with ex parte 
costs as the respondent has not appearedl 
before us. 

S.G./r.k. Appeal dismissed, 

A. I. R. 1939 Oudh 156 

ZiAUL Hasan J. 

Brij Kishore — Applicant 

V. 

Emperor. 

Criminal Revn. No. 168 of 1938, Decided^ 
on 16th February 1939, from order of Sess. 
Judge, Rae Bareli, D/- 19th November 
1938. 

Criminal Trial-Appreciation of evidence — 
Case for prosecution appearing ab initio impos¬ 
sible and enmity existing between parlies^ 
There being strong element of doubt, conviction- 
must be set aside even in revision in spite of 
concurrent hndings of fact. 

Where a case seems ab initio impossible and' 
there is enmity between the parties, the element of 
doubt is so very strong therein, that the conviction- 
must be set aside even in revision notwithstanding 
the concurrent findings of fact by the Gourfcs below: 
16 I C 520 <£ 19 I C 1008^ Bel. on. [P 157 0 1, 2)- 

Nasirullah Beg —for Applicant. 

Assistant Govt. Advocate —for the Groton. 

Order. — This is an application in revi¬ 
sion against an order of the learned Ses- 
sions Judge of Rae Bareli, dismissing the 
applicant’s appeal against his conviction 
and sentence of one and a half year’s rigo¬ 
rous imprisonment under Sec. 436,1. P. 0. 
The case against the applicant and his 
brother Gaya Prasad was that on the night 
of 24th February 1938, while the applicant 
set fire to a thatch in the bouse of Pirthi- 
pal Singh, P. W. 1, Gaya Prasad abetted 
the offence under S. 436. Gaya Prasad was*- 
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-acquitted by the learned Assistant Sessions 
Judge who tried the case but the applicant 
waa convicted. The learned Judge relying 
>on the evidence of the prosecution witnesses 
held the applicant guilty. 

No doubt both Courts below have believed 
•the evidence of Pirthipal Singh, Debi Kali 
-and Kandhai in holding the accused guilty 
hut it appears to me that the case was not 
at all free from doubt. In the first place, it 
is nob easy to accept the story of the pro- 
-seoution that while on the night in question 
at about 11 P. M. Pirthipal Singh heard 
foot steps on the roof of his dalan, he woke 
up and sent his sons Jageshar and Jagdeo 
to collect neighbours in order to catch the 
iihief or thieves who he believed had entered 
his house and while help arrived in the 
persons of Debi, Kali and Kandhai, the 
applicant was waiting to set fire to the 
thatch in order to be seen hy all the pro- 
seoution witnesses. If the applicant had 
actually come to set fire to Pirthipal Singh’s 
thatch, he would have accomplished his 
purpose and disappeared long before Pirthi¬ 
pal Singh and the other prosecution wit- 
nesses had an opportunity of seeing him. 
In the second place, I do not find any 
motive for the applicant to burn Pirthipal 
Bingh’s thatch. On the other hand, the fact 
that Pirthipal Singh had to pay about Es. 
11 to the canal department on account of a 
-complaint made by the applicant against 
him is a reason for Pirthipal Singh being 
inimical to the applicant. In the third place, 
there was undoubtedly delay in making the 
report to the police. It was made at 10 
A. M. on the next day. The explanation 
^iven by Pirthipal Singh that the delay was 
caused hy the fact that he was engaged in 
putting out the fire during the whole night 
is not very satisfactory, and even if the 
whole night was spent by him in extinguish, 
ing the fire, there waa no reason for him to 
wait till 10 in the morning for going to the 
thana which was only two miles away from 
his village. In the fourbh place, the wit¬ 
nesses claim to have recognized the accused 
hy the light of the burning thatch hut in 
the natural course of events, the accused 
would have fled immediately after setting 
•fire to the thatch before a suMoient portion 
-of the thatch could be burnt to spread light. 

I am not, in shorti satisfied of the truth 
lof the prosecution story. In 16 I C 520^ it 
{wM held by the Pnniab Chief Court that 

’ 1, 'Boori V. Itlng-Bmpero*, (1912) 16 10 620=13 
dr t# J 712=28 P W R 1912 Or. 


when a case seems ah initio improbable andj 
there is enmity between the parties, the 
element of doubt is so very strong therein 
that the conviction must be set aside ovenj 
on revision notwithstanding the concurrent’ 
findings of fact by the Courts below. The] 
same Court in another case, 19 I C 1008,^ 
held that where with reference to the first 
report at the thana and other circumstances, 
the case against an accused person is very 
doubtful, the benefit of the doubt should 
be given to the accused and in such cases 
even the concurrent findings of fact of the 
lower Courts are liable to be set aside onj 
revision. I quite agree with the principle of 
these decisions. I accept this application 
and set aside the conviction and sentence 
of the applicant. 

r.M./e.k. Application allowed. 

2. Kisar Singh v. Emperor, (1913) 19 I G 1008= 
14 Ct L J 320 = 152 P L R 1913 = 5 P W R 
1913 Cr. 
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Hamilton and Yorke JJ. 

Mt. Umrai and another — Defendants 

— Appellants. 

V. 

Bahim Bux and others — Plaintiffs — 

Bespondents. 

Second Appeal No. 255 of 1936, Decided 
on 15th February 1939, against order of 
Civil Judge, Gonda, D/. 22Dd May 1936. 

Civil P. C. (1908), O. 41, R. 23—For remand 
to be under R. 23 there must have been decree 
and something left undecided by original 
Court. 

The word6 used in B. 23 of 0. 41, as amended 
make it quite clear that for a remand to be under 
this rule there must have been a decree and there 
must have been something left undecided by the 
original Court. [P 168 0 1] 

Where the remand is made by lower Appellate 
Court on the ground that one or both parties had 
been prejudiced and though everything had been 
decided it bad been decided improperly, the remand 
is not under 0.41,B. 23, and hence no appeal lies. 

[P 168 C 1, 2] 

Krishna Prasad — for Appellants. 

S. C. Das — for Bespondents 1 and 2, 

Judgment.—This is an appeal against a 
decision of the Civil Judge of Gonda, who 
set aside a decree of the Munsif of Gonda 
and remanded the case for a fresh trial. 
This appeal waa referred to a Bench of 
two Judges by the late Mr. Justice Smith 
on the ground that it gave rise to several 
difficult points of law. A preliminary ob- 
jection has been raised that no appeal lies 
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on the ground that this is not a remand 
under O. 4t, Rule 23, Civil P. C., but a 
remand under the inherent powers of the 
Court which is not open to an appeal in 
view of a decision of this Court reported in 
1939 OWN 128.* A remand under O. 41, 
R. 23 is made “Where an Appellate Court 
has reversed a decree and all questions 
arising in the case have not been decided.” 
Admittedly, a decree has been reversed 
and the question is whether all questions 
arising in the case have not been decided. 
O. 41, R. 23 before it was amended by this 

Court began as follows : 

Where the Court from whose decree an appeal is 
preferred has disposed of the suit upon a prelimi* 
nary point and the decree is reversed in appeal, the 
Appellate Court may, if it thinks fit, by order 
remand the case. 

The Rule as now amended is wider as 
under the Rule the Court’s power of remand 
is not confined to a case which has been 
disposed of upon a preliminary point and 
all that is required is that all questions 
should not have been decided, that is to 
say, something was left undecided by the 
Court of first instance which the lower 
Appellate Court could not or did not think 
proper to decide on appeal so that it was 
compelled to remand the case to the lower 
Court, The learned counsel for the appeU 
lants has argued that even if the original 
Court had decided all questions, but the 
Appellate Court had not and remanded the 
case the remand was under this Rule. In 
fact his argument amounts to this, that any 
remand when there has been a decree is a 
remand under O. 41, R. 23 but when there 
is no decree the remand is under the in¬ 
herent powers of the Court. The words 
used in the Rule as amended make it, in our 
opinion, quite clear that for a remand to be 
under this Rule there must have been a 
decree and there must have been something 
left undecided by the original Court. The 
Iremand in this case was not because in the 
opinion of the learned Civil Judge the 
learned Munsif had left something undeci¬ 
ded which the Appellate Court could not 
decide but because the pleadings had not 
been made clear, proper issues had not 
been framed and facts had been gathered 
from evidence, mainly oral, without giving 
the parties full opportunity to rebut them 
with the result that the trial Court had 
made out a case totally different from the 
one arising out of the pleadings; in other 

1. Balraj Kishore v. Mahraj Kishore, (1939) 26 
AIR Oudh 104=179 I C 799=1939 OWN 
128. 


words the learned Civil Judge came to the; 
conclusion that one or both parties had^ 
been prejudiced and though everything had' 
been decided it bad been decided impro¬ 
perly. We are therefore of opinion that no- 
appeal lies and the appeal is therefore dis¬ 
missed with costs. 

d.s./r.k. Appeal dismissed, 

A. I. R. 1939 Oadh 158 

Hamilton J. 

Baja Syed Mohammad Saadat Alv 
Khan — Defendant — Appellant. 

V. 

Baja Mohammad Amir Ahmad Khant. 
Plaintiff and another, Defendant 

— Respondents.. 

Second Appeal No. 376 of 1936 Decided 
on 8th March 1939, against order of First 
Civil Judge, Kheri, D/- 17th July 1936. 

Landlord and Tenant—Groves—Proprietor ia 
entitled to possession if grove holder abandons- 
grove — Abandonment may be by voluntary 
transfer or by auction* sale and relinquishing 
possession subsequent to such sate — In places 
where custom does not exist, if document by 
grove holder contains terms on which groves 
are held under custom, owner of grove has- 
same rights as he would have uuder custom. 

There is a general custom in Oudh that when a 
grove holder abandons the grove the village pro* 
prietor is entitled to possession : A J R 2926 Oudh 
139 and AIR 1925 Oudh 319, Bel. on, 

[P 160 0 1] 

If once it is proved that there is abandonment 
whether the abandonment be by an immediate 
voluntary act, namely by transferring the grove 
and handing over possession or by acquiescence in 
the sale and relinquishing possession subsequent 
to that auction sale, does not materially alter the 
position. In places where custom as to groves does 
not exist, if the document executed by the grove 
holder contains the terms on which groves are held 
in Oudh under custom when such custom exists, 
it is implied, .that the owner of the grove would 
have the same rights as he has where the custom 
exists : Case law discussed. [P 160 0 1} 

M. H. Kidwai — for Appellant. 

Ali Zaheer — for Bespondent 1. 

Judgment. — This is an appeal by a 
defendant against an appellate decision of 
the first Civil Judge of Kheri who himself 
dismissed an appeal against a decision of 
the Additional Munsif of Kheri, The facts 
are that the taluqdar of Mahmudabad gave 
some land to one Hazari Lai, father of 
defendant 2, for starting a grove and a 
document was executed on 20th June 1877, 
by Hazari Lai to the effect that on his 
application the taluqdar on 1st November 
1876 had given him land to start a grove 
on certain conditions which included that 



1989 


Syed Mohammad v. Mohammad Amir (IJamilton J.) Oudh 159 


theownership the trees and land would be 
in the talukdar and Hazri Lai would have 
no power ol sale or mortgage. There was 
no condition of re-entry stated. Hazri Lai 
died and subsequently the appellant ob¬ 
tained a deoree against Maiku Lai, the son, 
and pnrohased at auction the grove. Maiku 
Lai raised no objection and possession 
passed to the auction-purchaser. Then the 
taluqdar of Mahmudabad filed this suit for 
possession of the grove and succeeded in 
the trial and first Appellate Court. 

The learned counsel for the appellant 
has urged that Maiku Lai as successor of 
Hazari Lai did not violate the conditions 
on which his father was given this land to 
plant a grove as he executed no voluntary 
transfer and also as there was no condition 
of re-entry the plaintiff could not obtain 
ejectment. The learned counsel quoted the 
following cases in support of bis conten¬ 
tion. 17 Gal 826^ was a case where there 
was a permanent maurasi lease with a 
stipulation that the lessee would not trans- 
fer the land and if he did so the sale was 
void. There was a sale by a Court and it 
was held that the plaintiffs could not eject 
as there was no clause giving a right of re¬ 
entry or making the lease void in case of a 
breach of contract against alienation. The 
condition against transfer could not be said 
to be for the benefit of the lessor and under 
S. 10, Act 4 of 1882, it was void. Further 
there was no breach entitling the lessor to 
re-entry as there was no voluntary trans¬ 
fer. In 21 Bom 195^ it was held that no 
suit of ejectment lay when there was a 
kabnliab by which there was an undertak- 
ing not to sell or mortgage and a statement 
that mortgage or sale, if made, would be 
void, but there was no clause of re-entry. In 
28 All 400,® there was a lease under which 
the lessee and his heirs would not be com. 
petent to transfer by sale or mortgage. 
The property was alienated and the lessor 
brought a suit for possession which was 
however dismissed. In 43 Mad 503^ there 
was a perpetual lease of agricultural land 

with the following provision: 

When yon do not require this property it shonld 
be delivered back to us and you shall have no 
light to alienate the same to anybody in any way. 

1. Hil Madhab Bikdar v. Narattam Sikdar, (1890) 

17 Cal 826. 

2, Madar Sabeb v. Nabawa Gajaransha, (1897) 

21 Bom 195. 

9. Netrapal Singh v. Salyan Das. (1906) 28 All 

400=3 A D J 196=1906 A W N 60. 

4. Udipi Seshagiri v.Seghamma Sbettati, (1920) 7 

A Z R Mad 1006=611 G 658=43 Mad 603= 

89MLJ128. 


The assignment of the lease was held 
operative. The decision of the Courts below 
has been supported by learned counsel for 
the respondents on the strength of various 
Oudh decisions. 28 0 G 119® was a case of 
transfer of a house with site and the wajib- 
ularz established the custom that the trans- 
feror had no right to sell the house with 
site. It was held that there was a genaral 
custom that in the absence of a special 
contract to the contrary there was in the 
Province a mere right to use the house as 
long as the house was maintained and as 
long as the person in possession did not 
abandon the house by leaving the village. 
The occupier therefore had no interest 
which he could sell or which could be sold 
in execution of a decree except the interest 
in the timber, roofing and woodwork. This 
view was held by following 20 All 248.® 
Apart from that however the learned Judge 
held that the plaintiff being admittedly the 
owner of the land her ownership embraced 
within it the right to possession. Conse¬ 
quently, the transferor having died and 
the plaintiff being the owner of the land 
on which the bouse stood was entitled to 
recover possession unless the defendants 
established a right of occupancy. The 
transfer having been found to be invalid, 
the defendants’ occupation of the plaintiff’s 
land was rank trespass and without any 
further ado they must vacate. 28 O C 133^ 
being aboi^jb a grove is more in point. It 
was held there that the sale of one-half of 
a grove by a tenant who is not the owner 
amounted to an abandonment of the grove 
to that extent and the landlord is entitled 
to eject the purchasers in pursuance of the 
usual custom prevailing in Oudh that the 
grove reverts to the landlord when it is 
abandoned by the tenant. 

In 1938 O W N 176® it was held that 
where on the basis of a wajib-ul-arz the 
only right which the grove-holders had 
was to enjoy the fruits and every other 
incident of property in the trees belonged 
to the talukdar, the grove holders had no 
right to sell the trees. If they sold the 
trees the sale amounts to abandonment 
and as the purchaser gets nothing by an 


5. Azmat-un-niaa v. Ganesh Prasad, (1925) 12 

AIR Oudh 262=83 I 0 61=28 0 C 119. 

6. Sri Girdharji Mahraj v. Cbhot© Lai. (1898) 20 
All 248=1898 A W N 27. 

7. Mahabir Prasad v. Uman Shankar, (1925) 12 
AIR Oudh 319=85 I 0 527=28 O 0 133=2 
O W N 22. 

8. Iqbal Husain v. Kesho Dayal, (1938) 26 A I R 
Oudh 91=173 I C 289=1938 OWN 176. 
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invalid purchase, the talukdar was entitled 
to get possession of the grove so sold. In 
2 O W N 944® it was held that according 
to the usual custom prevailing in Oudh a 
tenant is debarred from selling a grove 
held by him and if he does so, the landlord 
can treat it as abandonment and sue for 
recovery of possession from the transferee. 
It was urged that there could be no custom 
in that case inasmuch as the grove in suit 
was planted after the annexation and that 
therefore there bad not been time for a 
custom to grow up. The learned Judge 
stated that the terms under which the ten¬ 
ant held the grove must be a matter of 
contract between him and his landlord. 
Where however a general custom exists 
with regard to groves it is obvious that 
every person who plants a grove must, in the 
absence of any agreement to the contrary, 
be held to have acted in accordance with 
'the custom. The Court below held in this 
case that there was no general custom pre¬ 
vailing in the village because the wajib.ul- 
arz which gave in detail the right of 
grove-holders dealt only with such groves 
as existed in 1863. The conditions however 
were similar to those contained in Ex. 1, 
-the document in the present case. 

These Oudh cases which have been 
quoted were all cases of transfers by the 
grove-holder and not sales by a Court, but 
I do not think that that materially alters 
the position once it is held that there was 
abandonment, whether the abandonment be 
by an immediate voluntary act, namely by 
transferring the grove and handing over 
possession or by acquiescence in the sale 
and relinquishing possession subsequent to 
that auction-sale. Maiku Lai has acquiesced 
in the sale to the defendant.appellant who 
is now in possession. It is true that there 
was no custom as to groves in this village 
in the sense that the wajib-ul-arz dealt only 
with the groves there specified, and simi- 
larly this document Ex. 1 has no mention 
of a general custom but it appears to me 
that it contains the terms on which groves 
are held in Oudh under custom when such 
custom exists and it was implied therefore 
that the taluqdar would have the same right 
as he has where the custom exists. It has 
been held both in 28 0 C 133^ and 2 0 W N 
944® that there is a general custom in Oudh 
that when a grove holder abandons the 
grove the village proprietor is entitled to 
possession. The decisions quoted by the 

9. Ganesh v. Suraj Bakhsh Singh, (1926) IS AIB 
Oudh 139=91 1 0 1021=2 OWN 944. 


learned counsel for the appellant do not 
refer to Oudh and do not refer to groves 
and therefore can be distinguished from 
those Oudh decisions. It should be remem. 
bered that Ex. 1, dated 20th June 1877, 
was not drawn up till some seven months 
after the land was given for the planting of 
a grove and so I consider it reasonable to 
infer that when this land was given it was 
given on condition which included the re¬ 
cognition of the general custom in Oudh 
that abandonment entitled the landlord to 
recover possession of the grove. I think 
therefore that the decisions of the Courts 
below are correct and I therefore dismiss 
the appeal with costa. 

N.S./r.k. Appeal dismissed. 

A. I. R. 1939 Oudh 160 
Hamilton J. 

Emperor 

V. 

Chhedi Singh —Accused. 

Criminal Bef. No. 6 of 1939, Decided on 
9th March 1939, made by Dist. Magistrate, 

Gonda. 

Criminal P, C. (1898), S. 195 (1) (a)-Obiect 
of S. 195 (1) (a) explained — “Public servant 
concerned *' means officer holding post when 
complaint is to be made. 

The object of 8. 195(1) (a) is that the person best 
qualified to decide whether a complaint should or 
should not be made should have the power to make 
a complaint. Whether a complaint should or 
should not be made depends on ciccumstanoes 
existing at the time that it has to be decided whe¬ 
ther a complaint should or should not be made 
and it is therefore the person who is then on the 
spot who can decide and not the person who origi¬ 
nally passed the order who may be in some other 
district where he cannot possibly say whether a 
complaint should or should not be made. Hence 
the words “public servant concerned” in Sec. 195 
(1) (a) do not mean a particular individual but the 
personat the time holding a particular post: AIR 
1930 Bang 292^ Bel. on. (P 161 0 1» 21 

Asst. Govt. Advocate — for the Grown. 

Kashi Prasad — for Accused. 

Order.—This is a reference by the Dis¬ 
trict Magistrate of Gonda who recommends 
that a conviction and sentence under Sec. 
188, I. P. 0., be set aside on the ground 
that there was no proper complaint as is 
required under S. 195 (l) (a). Criminal P.O. 
An order under S. 144, Criminal P. (J., had 
been passed by the then Sub-Divisional 
Magistrate of Tarabganj who soon after left 
the district on transfer. A report was made 
by the station ofiScer of police station Oolo- 
nelganj that the order tinder S. 144 had 
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'been disobeyed £i.nd after consideration of the 
report of this station ofboer the new Sub- 
Divisional Magistrate of Tarabganj filed a 
complaint purporting to be under S. 195 
(l) (a), Criminal P. C. The learned District 
Magistrate has made this reference because 
in his opinion “the public servant con¬ 
cerned" who can make a complaint under 
that Section means the particular individual 
who passed the order under S. 144, Cri¬ 
minal P. C., which had been disobeyed so 
that an offence under S. 188,1. P. C.. had 
been committed. I am unable to agree 
with the meaning attached to these words 
by the learned District Magistrate. It has 
been held in 146 I 0 653,^ a decision of a 
Bench of the Bangoon High Court, that the 
words “public servant concerned" in S. 195 
(l), Criminal P. C., do not mean a particu¬ 
lar individual but the person at the time 
holding a particular post. Under S. 196 
(1) (a), Criminal P. C., a complaint must be 
made either by the public servant concerned 
or some other public servant to whom he 
■is subordinate. In the present case, the 
Sub-Divisional Magistrate who passed the 
•order under S. 144 had been transferred to 
some other district so he was no^ longer 
/Subordinate to the Deputy Commissioner of 
Gonda and therefore if the view held by 
the District Magistrate who has made the 
reference is correct there would be no one 
in Gonda district competent to make a 
complaint, but there would be in some 
•other district the individual officer who had 
passed the S, 144 order and some superior. 
It would obviously be ridiculous that more 
than one officer in a district other than 
that where the offence was committed, 
should have the power to make or to refuse 
to make a complaint while no one in the 
district where the offence is alleged to have 
been committed any longer had the power. 
The object of S. 195 (1) (a) appears to me to 
be that the person best qualified to decide 
whether a complaint should or should not be 
. made should have the power to make a 
complaint. Whether a complaint should or 
should not be made depends on circum- 
stances existing at the time that it has to 
be decided whether a complaint should or 
should not be made and it is therefore the 
person who is then on the spot who can 
decide and not the person who originally 
passed the order who may be, and indeed 
in this case is, in some other district where 

• 1, P. D. Patel ▼. Emperor, (1939) 90 A I B Bang 
\ 292^1983 Or 0 1123=146 1 0653=86 Cr Ij J 

181. 
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he cannot possibly say whether a complaint 
should or should not be made. I am in full 
agreement with the decision in 146 I C 
653/ and as in this case the Sub.divisional 
Magistrate of Tarabganj passed the order 
under Sec. 144, it is the Sub.divisional 
Magistrate of Tarabganj who is the public 
servant concerned under S. 196 (l) (a),j 
even if he be not the same individual who* 
passed the order under S. 144, Criminal 
P. C. The reference therefore is rejected. 

n.s./r.k. Reference rejected. 
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ZiAUii Hasan and Yorke JJ. 

Moinul Mulk Matinuzzaman Khan and 
others — Plaintiffs — Appellants. 

v. 

H. Hunter, Liquidator, Bank of Upper 
India Ltd., and others — Defendants 

— Respondents. 

First Appeals Nos. 55, 56, 89, 97, 99, 
131, 132 and 133 of 1936, Decided on 31sb 
March 1939, against decree of Addl. Sub- 
Judge, Lucknow, D/- 28th March 1936. 

(a) Trust—Trustee—Trust does not fail for 
want of trustee. 

It is well established principle of equity that no 
trust shall fail for want of trustees. The law of 
trusts in India also contemplates that no trust 
should be defeated for want of a trustee. 

[P 169 0 2 ; P 170 C 1] 

(b) Mortgage—Equity of redemption—Pro¬ 
per representation—Mortgagor creating trust 
for paying debts including that on mortgages— 
Trustees subsequently discharged, debtor hav¬ 
ing taken possession of properties — Debtor 
declared insolvent — Suit by mortgagee on 
mortgages against debtor, his son and receiver 
—Equity of redemption held not represented 
io mortgage suit. 

In mortgage suit it is the manifest duty of the 
mortgagee to bring on record persons representing 
the equity of redemption. If he falls to do so, the 
decree obtained by him is nullity as against those 
who represent the equity of redemption ; S2 Cal 
296 (P C), Bel. on. fP 169 C 2 ; P 170 C 2] 

The rule that upon discharge of the trustees, 
the properties revest in the disposer who by opera¬ 
tion of law becomes the trustee for the purposes of 
the trust is applicable only as between the bene¬ 
ficiaries and the settlor in whom the property has 
vested and not between the latter and third party 
and cannot therefore be availed of by a mortgagee 
who brings bis suit as a third party and not as a 
beneficiary under the trust, [P 170 0 2] 

A proprietor of certain villages executed mort¬ 
gages of those villages for big amounts. Subse¬ 
quently he executed a deed of trust for the payment 
of his debts including that on the mortgages. He 
divested himself of all properties which thereafter 
became vested in the trustees. The debtor (author 
of trust) however took back possession of all pro¬ 
perties and the trustees were discharged. The debtor 
was subsequently declared an insolvent and the 
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receiver took possession of all the properties. The 
receiver had hied a suit for declaration that the 
’trust’ was void but during proceedings that were 
taken by the son of the debtor, the trust was 
declared to be valid. The mortgagee then filed a 
suit upon his mortgages and made the debtor, bis 
son and the receiver as parties to the suit and 
obtained a decree: 

Held that the equity of redemption was not 
represented in the suit. Neither the debtor nor the 
receiver whose interests were clearly adverse to 
those of the trust could be said to have represented 
the equity of redemption and although there were 
no trustees in existence at the time when the suit 
on the mortgages was brought, as the mortgagee 
himself was a beneficiary under the trust, he 
could have applied for appointment of new trustees 
and have made them parties tao bis suit to represent 
the equity of redemption '.AIR 1934 Bom 178 ; 
AIR 1927 Oudh 27 and AIR 19U P G 136, 
Disting, [P 171 0 2] 

(c) Transfer of Property Act (1882), S. 52— 
Trust—Property vesting in trustees—Trustees 
discharged author of trust taking back property 
—During mortgage suit new trustees appointed 
—By appointing trustees author held did not 
** transfer or otherwise deal with trust 
property. 

Appointment of trustee relates back to the date 
on which trust is created. [P 172 0 2] 

After the execution of a mortgage of certain pro¬ 
perties, the mortgagor executed a trust deed in res¬ 
pect of all his properties which thereafter became 
vested in the trustees. Subsequently, the trustees 
were discharged as the author of trust took posses¬ 
sion of all the properties comprised in the trust. 
Mortgagee brought suit upon his mortgage. In the 
meanwhile the author appointed new trustees : 

Held that by appointing the new trustees the 
author cannot be said to have ** transferred or 
otherwise dealt with *' the trust properties within 
the meaning of Section 52. [P 172 0 1, 2] 

(d) Trusts Act (1882), S« 9—Scope—S. 9 is 
enabling Section. 

Section 9 is an enabling and not a disabling 
provision. It recognizes the possibility of a bene¬ 
ficiary desiring to renounce his interest under the 
trust and suggests two modes by which this can 
be done. It does not mean that in every case in 
which a beneficiary sets up a claim which can be 
regarded as inconsistent with the trust, he loses 
thereby all bis rights under the trust. The use of 
the word 'may’ repudiates this argument alto* 
gether, and is only consistent with the Section 
being construed as an enabling Section. 

[P 173 0 1] 

(e) Trusts Act (1882), S. 11—Discretion of 
trustees—Creditors not specified in trust deed 
are not entitled to be paid by the trustees— 
What is proper course for such creditors 
stated. 

The discretion of the trustees is restricted by 
S. 11 to the manner in which trust is to be exe¬ 
cuted. They cannot therefore make any payments 
beyond those specified in the deed of trust as it 
would amount to breach of trust on their part to 
do so. Therefore, creditors not specified in the deed 
of trust are not entitled to be paid by the trustees. 
The remedy of such creditors who claim more than 
has been mentioned in Schedule of trust deed as 
due to them lies not under the trust deed but by 
proceeding against the person of the author of 
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trust or bis property, if any, other than that com¬ 
prised in the deed of trust. [P 173 G 2; P 174 C 1;. 

P 175 C 2} 

(f) Transfer of Property Act (1882), S. 128’ 
—Trust of whole property created by debtor 
for payment of debts—Trustees are not per¬ 
sonally liable for debts of author of trust. 

The case of a gift is clearly different from that 
of a trust created by a debtor for the payment oi 
bis debts in which the trustees get no benefit for 
themselves, and even if the deed of trust comprises 
all the property of a debtor, the author of the 
trust, the trustees would not be personally liable 
for any debt due from author of the trust. 

[P 174 0 1] 

(g) Trusts Act (1882), S. 11, Explanation- 
Scope of—Trust making no provision for pay¬ 
ment of interest on debts specified therein— 
Creditors are not entitled to claim interest. 

The Explanation to Sec. 11 no doubt implies 
that interest can be paid on debts which bear inte¬ 
rest, but it cannot be inferred from the language 
used that it is incumbent on the trustees in every 
case to pay interest on interest-bearing debts. 
Moreover, the sentence “ unless a contrary inten¬ 
tion to be expressed" is very important and shows- 
that the provision contained in the Explanation is 
subject to the terms of the deed of trust. Hence 
where the deed of trust makes no provision foe 
payment of any interest on the debts specified in- 
it, the Explanation to Sec. 11 will not in any case 
entitle the creditors to claim interest : (1761) 2& 
E B 233 and (1854) 69 E R 307, Not foil. 

CP 176 C 1 ; P 176 0 2] 

M. WaBim, Niamatullah, Siraj Husaia 
and 1. A. Abbasi — for Appellants. 

J. Jackson, B. B. Lai and Murli 
Manohar — for Bespondent 1. 

Jadgment.—These eight appeals arise 
out of two suits (Nos. 2 and 3 of 1935), 
filed on the Original Side of this Court but 
transferred to and decided by a learned 
Civil Judge specially deputed for the pur¬ 
pose. Appeal No. 55 arises out of Suit No. 3 
while all the remaining seven appeals arise- 
out of Suit No. 2. The dispute in these 
cases relates to the taluka of Bhilwal which 
came to Shafiquzzaman, shown in the- 
pedigree, in 1907. 

(For pedigree see next page.) 

Sharfaraz Ahmad was a talukdar and* 
possessed the three estates of Bhilwal, 
Khanpur and Shikandarpur. On his death 
there was a dispute about the property left 
by him between bis wife Beohunnissa and 
his brother Murtaza Husain but by an 
award of arbitrators the taluka of Bhilwal 
was given entirely to Beohunnissa and the 
other two talnkas were divided equally be*, 
tween Bechunnissa and Murtaza Husaim 
After Beohunnissa’s death her daughter 
Zainabunnissa succeeded to her property. 
She died in 1907 and the property devolv¬ 
ed on her son Shafiquzzaman. The property 
was then under the management of the- 
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Court of Wards but it was released in 1909 
and came into the possession of Shafiquz. 
zaman. As soon as the property came into 
his possession he began to contract debts of 
large amounts. On 16th September 1910, 
he executed a deed of simple mortgage for 
Rs. 60,000 in favour of the Bank of Upper 
India Ltd., Lucknow Branch. He also exe¬ 
cuted three other mortgage deeds of Rupees 
1,20,000, Rs. 1,50.000 and Rs. 2,00,000 in 
favour of the Bank on 8th October 1910, 
25th August 1911 and 30th December 
1911, respectively. All these mortgages car¬ 
ried interest at 9 per cent, per annum com- 
poundable every six months and included 
all the 52 villages of the Bhilwal estate 
and some other property. Some of his 
friends and relations, seeing that he was 
contracting improvident debts which were 
likely to swallow up all the property, tried 
to prevent this and at last succeeded in 
prevailing upon him to execute a deed of 
trust for liquidation of his debts and for the 
benefit of his son Sharfuzzaman. This deed 
(Ex. l) was executed by him on 30th Janu¬ 
ary 1912, by which he appointed five trus¬ 
tees, namely (1) Mr. Mohammad Nasim, 
Advocate, Judicial-Commissioner’s Court, 
(2) Gbaudhuri Eida Husain, talukdar of 
Rhanpnr, (3) Mr. Matinuzzaman, then a 
Deputy Collector in the United Provinces, 
(4) Ohaudhri Wajid Husain, also a Deputy 
Collector and (5) Maulvi Nizamuddin Ha¬ 
san, a retired Deputy Collector of the Cen¬ 
tral Provinces. The gist of the deed of trust 
is contained in para. 15 which is reproduc¬ 
ed in extenso. 

That the said trustees shall from the date of this 
indenture enter upon and take possession of all the 
estates and properties mentioned in Sch. A and at 
onoe apply foe and obtain mutation in their names 
in place of mine in all the revenue records aud 
shall out of the rents and profits of the said estates 
and properties after deducting therefrom the cost of 
management, the Government revenue and other 
public charges payable in respect thereof and the 
expenses of litigation, if any, incurred in institut* 
ing or defending suits in respect of the property 
aforesaid or in contesting liability for any debt and 
the necessary repairs of bouses, maintenance of 
private roads and the improvements in respect of 
. the aforesaid properties such as sinking of wells, 
constructing of aqueducts and other improvements 


which the trustees may in their discretion consider 
necessary for the improvement and preservation 
and enhancement of rent of any land or lands in 
the aforesaid estates and properties, apply the 
balance to the payment of monthly allowance of 
(1) Rs. 400 to me for my pefsonal use and expenses 
which shall be payable to me during the natural 
term of my life, (2) Rs. 200 to my aforesaid wife 
Mt. Raziunnissa, during the term of her natural 
life for her personal use and expenses. (3) Bs. 100 
for the education and bringing.up of my aforesaid 
son, Sharfuzzaman during the continuance of the 
trust. But the trustees shall be at liberty to spend 
more money on the education of my aforesaid son 
either in India or abroad, (4) Ba. 80 to my sister 
Mt. Zarifunnissa during the term of her natural 
life, (5) Bs. SO to Chaudhri Ehsan Hussain, the 
son of my eldest sister, deceased, during the term of 
his natural life, (6) Rs. SO to Ali Haidar and Ish¬ 
tiaq Ahmad the sons of my sister Mt. Manzurun* 
nissa, deceased, for the terms of their natural Uvea 
jointly or the survivor of them, and other petty 
allowances which the estate may be liable to pay 
and the balance to be applied towards the liquida¬ 
tion of my debts and liabilities chargeable upon the 
estate as specified in Sch. B and others not so 
charged as specified in Sch. G aforesaid in the man¬ 
ner and the order the trustees may consider proper 
and beneficial to the estate. 

Almost all the property possessed by him 
was thas transferred by Shafiquzzaman to 
the trustees and in para. 16 of the deed 
the trustees were authorized to transfer 
the whole or part of the property, except 
the villages of Bhilwal and Subeha. by sale, 
mortgage, zar-i.peshgi or other lease in 
ease the annual profits be insufficient for 
payment of the debts and liabilities men¬ 
tioned in para. 15. Sch. B referred to in 
para. 15 comprised secured debts due to 
the Upper India Bank and bo one Mir 
Bunyad Husain to the extent of Bupe^ 
7,19,000, while Sch. 0 enumerated four¬ 
teen unsecured debts of the total amount of 
Rs. 1,65,649-3-0. In para. 31, it was said 
that the settlor had executed a mortgage 
bond for Rs. 2,27,000 in favour of the 
Bank of Upper India which had not been 
registered, till then and the trustees were 
authorized to get the bond registered and 
to realize the consideration from the Bank 
to be applied to the purposes of the trust. 
Para. 34 provided that the trust would 
come to an end on payment of all the debts 
and liabilities specified in Scbs. B and C 
or when the settlor’s son Sharfuzzaman 
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should aUain the age of 25 years, which, 
ever event happened later. The mortgage 
bond referred to in para. 31 had been exe. 
cuted by Sha6quzzaman for Es. 2,00,000 
only on 30bh December 1911, and it was 
registered on Slst .January 1912. The 
trustees also executed a mortgage deed in 
favour of the Bank for Es. 22,940 on 9bh 
August 1912, (Ex. A-5) for carrying out 
the purposes of the trust. The two trus¬ 
tees, Chaudhri Wajid Husain and Shaikh 
Matinuzzaman, being in Government ser¬ 
vice did not accept the trust. The other 
three trustees took possession of the estate 
and appointed a manager. On 13th June 
1912, however Shafiquzzaman turned on 
the manager appointed by the trustees and 
took possession of the estate. Proceedings 
were instituted under Sec. 145, Criminal 
P. C., by the trustees with the result that 
the Magistrate took possession of the estate 
under S. 146, Criminal P. C. On 2nd and 
Slst July 1912 the trustees applied under 
S. 72, Trusts Act (Exs. A-429 and A-430), 
to the District Judge to be discharged and 
on 13th August 1912 the District Judge 
allowed their application and discharged 
them (Exhibit A-431). The learned Judge 
remarked : 

So far therefore as can be seen the effect of their 
'(trustees’) discharge will be simply to leave the 
trust without trustees. There is, as I have said, no 
use whatever iu appointing fresh trustees in their 
places and in default of such trustees the trust 
becomes incapable of execution and its purpose 
incapable of fulfilment. Under S. 77 of the Act, 
this condition of affairs involves the extinction of 
the trust and in their second application dated 
81st July, the trustees state categorically that they 
have no objection to the extinction of the trust 
provided that the Court of Wards will consent to 
undertake the management of the estate. As I have 
said above, I have no power to make any condi¬ 
tional order accepting the resignation of the trus¬ 
tees conditional upon the Court assuming charge 
of the estate, but the order accepting their resigna¬ 
tion involving the extinction of the trust will 
make it possible for the estate to be taken over 
without being burdened with the conditions of 
trust which has become unworkable. 

The trustees should make over the management 
of the estate within a fortnight to the author of 
the trust and their office will be vacated from the 
date on which they so make it over. 

On 15th December 1913 a creditor of 
Shafiquzzaman, the firm of Chhanga Mai 
Amarnath of Oawnpur, mentioned in Sch. 0 
of the trust deed, applied to the Insolvency 
Court, Lucknow, for Shafiquzzaman being 
declared an insolvent (Ex. £.20) and on 
27th January 1914, Shafiquzzaman was 
declared an insolvent, the Deputy Com. 
missioner of Bara Bank! was appointed 
receiver in insolvency and the estate was 


taken possession of by him. In 1914 Shafi. 
quzzaman’s sister Zarifunnissa filed a suit 
in the Court of the Subordinate Judge, 
Lucknow, claiming half of the Bhilwal 
estate. To this suit Shafiquzzaman, Sbar. 
fuzzaman, the Bank of Upper India and 
the receiver in insolvency were parties. 
The suit was dismissed and the dismissal 
was maintained by the Judicial Commis. 
sioner of Oudh and finally by their Lord- 
ships of the Privy Council. Chaudhri 
Mustafa Husain, nephew of Sarfaraz 
Ahmad, also brought a suit claiming the 
entire Bhilwal estate and this suit was also 
finally dismissed by their Lordships of the 
Privy Council: vide 5 O W N 565.^ In 
1915 and 1916, the receiver in insolvency 
out of the profits of the Bhilwal estate dis. 
tributed a sum of Es. 34,805-11-0 as divi¬ 
dend at the rate of one anna in the rupee, 
among the creditors and maintenance 
holders mentioned in the deed of trust. The 
Bank of Upper India, Ltd., went into liqui¬ 
dation and Mr. H. Hunter was appointed 
liquidator in 1917, On 22nd July 1918 
Sharfuzzaman, son of Shafiquzzaman, filed 
a suit in the Court of the District Judge, 
Lucknow, for a declaration that the trust 
created by Shafiquzzaman on SOth Janu- 
ary 1912 was valid and binding on the 
defendants who included Shafiquzzaman, 
the receiver in insolvency, the Bank of 
Upper India, Ltd., Mir Bunyad Husain 
and some other creditors of Shafiquzza¬ 
man, for the appointment of new trustees 
and for due execution of the trust (vide 
Ex. 2). The suit was dismissed by the Dis¬ 
trict Judge on 12th August 1920, but on 
appeal by Sharfuzzaman the suit was 
finally decreed by the Judicial Commis¬ 
sioners of Oudh on 18th September 1922 
(Ex. 8). The operative portion of the judg- 
ment runs as follows: 

Accordingly we order that a decree be prepared 
in favour of Chaudhri Sharfuzzaman under the 
guardianship of Chaudhri Ehsan Husain, declar¬ 
ing that the taluqdari and non-taluqdari property 
mentioned in the plaint is comprised in a trust 
created under the deedofsettlementof SOth January 
1912. The plaintiff’s prayer for the appointment of 
new trustees to carry out the terms of the trust 
deed cannot be granted by this Court and is accor¬ 
dingly rejected. 

In their earlier order of 25th May 1922, 
by which certain issues had been remanded 
to the trial Court for findings, the learned 
Judicial Commissioners had said : 

1. Deputy Commissioner of Bara Banki v. Re¬ 
ceiver of Sbafiq-uz-Zaman's Estate, (1928) 15 
A I R P C 202=113 I 0 118=65 I A 303=6 
OWN 565=3 Luck 372 (P 0). 



1939 Matinuzzaman Khan v. Hunter Oudh 165 


The jurisdiction of the District Judge noting ns 
he ^as under S. 72, Trusts Act, was limited to 
discharging the trustees from office. By directing 
the trustees to hand over the estate to Bhafiquzza- 
man he did not end the trust but made Shnfiquzza* 
man himself the trustee. The rule of equity is that 
a trust will never be allowed to fail for want of n 
trustee. The trust will fasten upon the conscience 
of whoever holds the property .... But he cannot 
ask for this (the appointment of trustees) in the 
present suit which is one for declaration and not 
one filed under S. 74, Trusts Act : vide Ex. 80. 

On 9th May 1921, the liquidator of the 
Bank of Upper India filed a suit in the 
Court of the Subordinate Judge, Lucknow, 
on foot of the five mortgage deeds mention¬ 
ed above. This suit was brought against 
Shafiquzzan, the Deputy Commissioner of 
Bara Banki as receiver in insolvency and 
one Babu Aditya Prasad, vakil. The suit 
was for recovery of Rs. 12,51,544-4.3 (vide 
Ex. 4). It was decreed for Rs. 12,46,544-4-3 
on 31st May 1923 with proportionate costs 
and future interest at 6 percent, per annum 
{vide Exs, 6 and 7). The decree was made 
absolute on 11th March 1924, for a sum of 
Rs. 15.75,980-15-11. It may be mentioned 
that on 21st May 1921 the plaintiff-liqui¬ 
dator put in an application (Ex. A.397) 
stating that Shafiquzzaman had executed a 
deed of trust for the benefit of his son 
Sharfuzzaman, that the trustees were all 
discharged and Sharfuzzaman’s suit to 
enforce the trust was dismissed but that an 
appeal preferred by Sharfuzzaman was pend- 
ing before the Judicial Commissioners, and 
praying that Sharfuzzaman, Mr.Mohammad 
Nasim, advocate, and Maulvi Nizamuddin 
Hasan, trustees, may be made parties. The 
application also contained a prayer for cer¬ 
tain other persons who claimed interest in 
the mortgaged property being made parties. 
Both Mr. Mohammad Nasim and Maulvi 
Nizamuddin stated that they had no interest 
in the property in suit and had been dis¬ 
charged by the District Judge. Accordingly 
the plaintiff's prayer for making these two 
gentlemen parties was disallowed {vide Exs. 
A.398 and A.399). The others were made 
partial. In 1923, the Deputy Commissioner 
of Bara Banki as receiver in insolvency 
made an application under S. 53, Provincial 
Insolvency Act, to the Insolvency Court for 
getting the deed of trust declared void 
against him. The Insolvency Court declared 
the deed void but on appeal by Sharfuzza- 
man a Bench of the Judicial Commissioners 
set aside the order of the Insolvency Court 
on 14bh April 1924 (Ex. 12) holding that 

the deed o( transfei of SOth January 1912 is a 
tianefer made in favour of a purobaser in good 

t 


faith and for valu.ablo consideration and is not 
voidable as against the receiver. 

The judgment is reported in 27 0 G 392.'* 
On 1st August 1924, the liquidator applied 
for execution of the mortgage decree (Ex. 
A-408) and on 15th October 1924 the 
decree was transferred for execution to the 
Collector (Ex. A-409). On 8bh August 1924, 
Shafiquzzaman appointed new trustees, 
namely the appellants in Appeal No. 65 of 
1936, to carry out the purposes of the 
trust and on 16th August 1924 the new 
trustees applied to the District Judge of 
Lucknow (Ex. 10) under S. 11, Trusts Act, 
praying for possession of the trust property 
and of all the moneys and securities in the 
custody of the receiver in insolvency being 
made over to them and for the receiver and 
creditors of Shafiquzzaman being made to 
refund to the applicants all payments made 
in the course of insolvency proceedings. 
On 19th February 1925 this application 
was disallowed by the District Judge {vide 
Ex. A.437). The trustees filed an applica¬ 
tion for revision of this order in the Court of 
the Judicial Commiasioner but on 19th May 

1925 the application was dismissed: vide 
2 O W N 543.^ On the very next day the 
new trustees made an application (Ex. 32) 
for the same reliefs to the Insolvency Court 
but that Court also dismissed their appli¬ 
cation {vide Ex. 33). The trustees filed an 
appeal against the Insolvency Court’s order 
and this Court (which had in the meantime 
succeeded the Court of the Judicial Commis¬ 
sioner) dismissed the appeal on 3rd August 

1926 (Ex. 11). On 27th September 1926, 
the sale of the property took place in 
execution of the Bank’s decree and the pro¬ 
perty was purchased by the liquidator of 
the Bank for Rs. 13,49,216-15.0 leaving 
a balance of Rupees 324,227-14-0 out of the 
decretal amount. On 30th July 1927, the 
liquidator obtained possession of the pro¬ 
perty purchased by him. 

The liquidator made an application to 
the Subordinate Judge of Lucknow for a 
decree under O. 34, Rule 6, Civil P. C., for 
recovery of the balance remaining due on 
his decree, but the learned Subordinate 
Judge, by his order dated 15th December 

1927 (Ex. 22), dismissed the application 
on the ground that he had no jurisdiction 
to entertain the application which in bis 
opinion should have been made to the 

2. Sharfuzzaman v. D. G. of Barabanki,(1925) 12 

AIR Oudh 28=79 I C 888=27 0 C 392. 

3. Maqbnl Husain v. Shafiquzzaman, (1926) 13 

air Oudh 28=89 I 0 225=2 OWN 543. 
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Insolvency Court. He was also of opinion 
that the liquidator’s claim for a personal 
decree was barred by time but did not 
reject the application on this ground. On 
Ist August 1927, the liquidator applied to 
the Insolvency Court for permission to 
prove for the balance remaining due on his 
decree and for some other reliefs. This 
application was opposed by the trustees, by 
Sharfuzzaman and by some creditors of 
Shafiquzzaman. The application was dis- 
missed by the Insolvency Court on 15th 
November 1928. The liquidator's appeal 
was allowed by the District Judge on 29th 
January 1929 in so far as to allow the 
liquidator to prove for the balance. The 
appeal was dismissed with regard to the 
other prayers contained in the liquidator’s 
application. Against this order of the Dis¬ 
trict Judge, three appeals were filed in this 
Court, one by Eani Kaniz Abid, a creditor, 
another by Pand it Piare Lai, also a creditor, 
and the third by Sharfuzzaman and the 
trustees. All these appeals were dismissed 
by this Court on 15th October 1929 (vide 
GOWN 982^), but this judgment was set 
aside by their Lordships of the Judicial 
Committee on appeals by Hani Kaniz Abid 
and Sharfuzzaman in the insolvency case 
on 28th February 1935 : vide 1935 OWN 
610.® 

On 3rd November 1927, while the appli¬ 
cation of the liquidator for proving the 
balance of his debt was pending in the 
Insolvency Court, the trustees made an¬ 
other application to that Court praying (l) 
that the receiver be ordered to handover to 
them possession of all such properties as 
were neither mortgaged to the Bank of 
Upper India nor sold in execution of its 
decree, (2) that the receiver be ordered to 
handover the sums of money in his bands 
to the applicants, (3) that in case relief 2 
be not granted, the receiver may be directed 
not to make any payments of money to any 
creditors unless and until decrees against 
the applicants trustees have been obtained 
from a proper Court and regular execution 
proceedings have been taken, and (4) that 
in no case should the receiver make pay¬ 
ments to any such creditor who is not 
mentioned in the schedules annexed to the 
deed of trust. On 14th December 1927 the 
Insolvency Court disposed of this applica- 

4. Sharfuzzaman ▼. Hunter, (1930) 17 A I B 

Oudh 20=121 I C 903=6 OWN 982. 

5. Hunter v. Bani Kaniz Abid, (1935) 22 A IR 

P 0 i04=155 I 0 426=1936 O W N 610 

(P 0). 


Khan v. Hunter A. 1. R. 

tion rejecting the first three prayers and 
holding on the fourth that the creditors 
not mentioned in the schedules of the deed 
of trust could not get any relief from the 
Insolvency Court after the deed of trust had 
been held valid. It was further directed 
that 

as soon as all the debts mentioned in the deed 
of trust are satisfied, the receiver will have to make 
over whatever property or money may remain 
withhimto the trustees, for,it will be the property 
of the cestui que trust Chaudhri Sharfuzzaman 
and not of the insolvent. The other creditors of 
the insolvent can have no |claim to it : vide 
Ez. 16. 

This order was appealed against to the 
District Judge by the trustees as well as 
by two creditors of Shafiquzzaman. The 
trustees’ appeal was dismissed by the Dis¬ 
trict Judge on 17th April 1928 (Ex. 19), 
but in the appeal of the creditors the 

learned Judge held that : 

The money equal to the aggregate of the debts 
mentioned in the deed of trust should be set apart 
and the rest should be handed over to the trustees 
free from the claim of all the creditors. But I am 
of opinion that so far as the amount of money in 
the bands of the receiver equal to the aggregate of 
the debts mentioned in the deed of trust goes the 
creditors not mentioned in the deed of trust are 

also entitled to participate.1 accordingly 

allow this appeal and modify the lower Court’s 
order as above: vide Ex. 20 dated 18th May 1928. 

Both the trustees and the creditors 
appealed to this Court against the learned 
District Judge’s order and this Court on 
20th December 1928 dismissed the appeal 
holding that : • 

The trustees could not get possession from the 
receiver of the properties left with him nor of the 
money that he bad collected. 

But the Court ordered the Insolvency 
Court to prepare a scheme as to the 
management of the immovable property 
then left and the satisfaction of all legiti- 
mate debts including debts stated in the 
deed of trust which had remained un- 
paid. It was also ordered that the oredi- 
tors should be called upon to state their 
case in writing and the Court should 
pronounce decision on the validity and 
propriety of each claim and that ^f the 
scheme is accepted the Court should further 
determine the order of payment among the 
creditors (vide Ex. 21). This judgment is 
one of the twelve that were set aside by 
their Lordships of the Privy Council on 
28th February 1935. When the Insolvency 
Court drew up a scheme according to the 
judgment just referred to, it disallowed the 
claims of those creditors whose names were 
not mentioned in the deed of trust (vide 
Ex. 24 dated 22nd April 1929). This judg« 




Matinuzzaman Khan v. Hunter 


Oudh 167 


AITA^Shf^FA 






1939 

«Q6nt 'Was reversed in appeal by the District 
Judge on 2nd January 1930 (Ex. 25) and 
the learned Judge held that all the oredi* 
tors irrespective of whether their names 
were entered in the said deed of trust or 
not were entitled to prove their claims. 
'The matter was brought to this Court 
which on 4th August 1930 modified the 
order of the District Judge of excluding 
claims arising after the execution of the 
‘deed of trust and remanded the case to the 
Insolvency Court for preparing a list for 
the use of this Court of all the debts 
'incurred by the insolvent prior to the date 
-of the deed of trust,irrespective of whether 
such debts were due to persons named in 
'the deed of trust or to persons who were 
not so named (vide Bxihibit 26). This judg¬ 
ement was the subject of an appeal to their 
Tiordships of the Privy Council by the 
trustees aud was also set aside on 28th 
T’ebruary 1935. 

On 3rd September 1930, the Insolvency 
-Court ordered the proof of debts incurred 
*by the insolvent prior to the deed of trust 
•by affidavits. On 13th September 1930, the 
‘liquidator filed three affidavits in proof of 
a total debt of Rs. 3,00,904.1.9 and on 
4th November 1930 the Insolvency Court 
admitted his claim to prove for a total debt 
of Bs. 3.00.329-7-4 {vide Ex. 27). Three 
appeals were filed in this Court against this 
•order, one by Rani Kaniz Abid and others, 
another by Messrs W, R. Draper, Ltd. and 
others and the third by Chaudhrain Razi- 
•unnissa and others. These appeals were 
aUowed by this Court on 22nd December 
1930 {vide Ex. 28). This Court rejected the 
diquidator's claim on the ground that the 
claim represented interest after the date of 
‘bankruptcy and ordered that the liquida¬ 
tor’s name be removed from the list of 
creditors entitled to prove in insolvency. 
As this order was common to all the three 
appeals, the liquidator filed three appeals 
against it to His Majesty in Council. These 
appssila were also heard on 28bh February 
1936 and this Court’s order dated 22Dd 
December 1930 set aside. Their Lordships 
4n the course of their judgment of 28th 
(February 1935 said : 

«... the groater part of this nnfottunate litiga¬ 
tion which has lasted lot so many years is due to 
the failure to recognize the true position when 
•once it had been established that the deed of SOth 
January 1913 was a valid and efieotive deed of 
itmet. By that deed the insolvent’s interest In the 
mortgaged properties became vested in the trnstees 
to be held and administered by them on the trasts 
«Asutioned in the deed, which trusts Included pay 


was the Bank. 

After the execution of the said trust deed the 
insolvent had no interest in the properties covered 
by the mortgages and consequently the said pro* 
perties never vested jn the receiver In Insolvency 
and were not subject to be administered by him 
on behalf of the general body of creditors. Nor 
had the receiver in insolvency any right to admi* 
nister the assets in accordance with the terms of 
the trust, as seems to have been the view at 
one period of this litigation ; such proposition is 
altogether untenable. 

Their Lordships further said : 

Their Lordships are of opinion ^ (1) That a 
declaration should be made that having regard to 
the validity of the trust deed of SOth January 
1912, and in the events which have happened, the 
rents and profits received by the receiver from the 
trust properties since the date of the adjudication 
of insolvency (A) ate held by him as trustee for 
the trustees of the said deed and accordingly are 
subject to the provisions of the trust deed and in 
p&rtioul&r to tho provisioDB of CL 16 thereof, and 
(B) do not form part of the estate of the insolvent 
and accordingly do not fall to be administered 
under the Provincial Insolvency Act. (2) That the 
orders and decrees set forth in the schedule 
attached to this judgment should be set aside, 
except In so far as they deal with costs. (3) That 
upon the liquidator undertaking forthwith to 
institute a suit for the administration of the 
trust in the appropriate Court in India having 
jurisdiction in that behalf and to apply to the In¬ 
solvency Court for a transfer to the Court of ad¬ 
ministration of the funds in the hands of the 
receiver and for the necessary accounts, if any, no 
further order on these appeals should be made and 
they will humbly advise His Majesty accordingly: 
vide 1935 OWN 610® at page 618. 

It was in accordancs with tha undortak- 
ing given by the liquidator to their Lord¬ 
ships of the Privy Council that he filed a 
suit (No. 2 of 1935) for administration of 
the trust and in which the reliefs sought 
were as follows : 

For a decree for the amount still due to him, 
viz. Rs. 4,64,570.7-0 with future interest at 6 per 
cent, on the principal sum of Rupees 3,24,227*14.0 
till realization, that an account be taken of what 
is due to the other beneficiary creditors after pay¬ 
ment of the plaintifi’s claim, and for the balance 
if any to be paid to the ultimate beneficiary, or to 
any other persons who may be entitled thereto. 
For such further and other relief as the circum¬ 
stances require. For the costs of the suit. For the 
appointment of a receiver to collect the above 
mentioned assets of the trust and to hold the same 
for disposal as ordered by the decree in suit. 

To this suit which was brought on Ist 
April 1935, Chaudhri Sbafiquzzaman, his 
son Ohapdbri Sharfuzzaman, the four trus¬ 
tees and various creditors of Bhafiquzza- 
man, were made defendants. On 29th 
April 1935, the trustees also instituted a 
suit against the liquidator of the Bank of 
Dpper India, Chaudhri Shafiquzzaman and 
Chaudhri Sharfuzzaman in which after 
setting out the history of the trust and of 
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tbe previous litigation in regard to the 
trust they claimed the following reliefs : 

(a) That this Hon’ble Court b6 ploased to pass 
a decree against defendant 1 for possession of all 
the immovable properties specified in Sch. 2 of 
the plaint in favour of the plaintiffs as trustees to 
enable them to administer the trust for the bene* 
fib of all the beneficiaries mentioned in the trust 
deed. 

(b) That defendant 1 be called on to furnish 
account of moneys legally recoverable from the 
trustees and those realized by him from the com¬ 
mencement of the mortgage transactions up to the 
date of this suit. 

(c) That if upon the taking of the accounts this 
Hon’ble Court thinks that any sum is still due to 
defendant 1, the Court may be pleased to issue 
directions to the plaintiffs accordingly. 

(d) That at all events, it be declared that the 
properties in Sch. 2 are subject to the rights of all 
the beneficiaries entered in the deed of trust afore* 
said. 

This suit; was hotly contested by the 
liquidator and by him alone and the fol¬ 
lowing issues were framed on the pleas 
raised by him : 

^ 1. (a) Are the plaintiffs entitled to treat the pre¬ 
liminary and final decrees dated 31st May 1923 
and 11th March 1924, respectively and purchased 
by defendant 1 in his mortgage suit as not binding 
on them ? (b) Was tbe equity of redemption pro¬ 
perly represented in the mortgage suit brought by 
defendant 1 ? 

2. Is the suit barred by res judicata ? 

^ 3. Does the decision of the Court of the Judi- 
cial Commissioner of Oudh in First Appeal No. 63 
of 1920 referred to in para. 7 of the written state- 
ment of defendant 1, operate as res judicata as 
pleaded in para. 7 of the written statement of de* 
fendant 1 ? 

4. Are the plaintiffs transferees pendente lite as 
alleged in para. 39 of the written statement of de¬ 
fendant 1 ? If 80 are they nob bound by the sale in 
execution of the decree absolute for sale referred to 
in paragraph 36 of the written statement of defen- 
dant1? 

5* If Issue 1 is decided in favour of the plain¬ 
tiffs, are they entitled to the possession of the pro¬ 
perties in suit without redemption ? If so on what 
terms ? 

6. Are the beneficiaries under the deed of trust 
entitled to share in the rents and profits of the 
properties in suit in the possession of defendant 1 ? 

7. Is the plaintiffs’ suit frivolous and vexatious 
and is defendant 1 entitled to get special costs 
under 8. 85 A, Civil P. 0.? 

8. To what relief, if any, are the plaintiffs 
entitled ? 

Issues 2, 3, 4 and 7 were decided by the 
learned Oivil Judge in favour of the plain- 
tiffs-trustees but the suit was dismissed on 
Issue 1 (a) and (b) on which he held that 
the equity of redemption was properly re. 
presented in the mortgage suits brought by 
the liquidator and that the decree passed 
in that suit is binding on the plaintiffs- 
trustees. The plaintiffs have filed Apx)eal 
No. 65 of 1936 against the dismissal of 
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their suit and the main point for decision 
in that appeal is whether the equity of 
redemption was represented in the liquida- 
tor’s mortgage suit, though the learned 
counsel for the respondent liquidator has- 
also challenged the Court’s finding on the 
issues decided in favour of the plaintiffs. 
We shall refer to the objections in due 
course. The liquidator's suit No. 2 of 1935 
was contested by various defendants but 
chiefly by the trustees. The following 24 
issues were framed in the case ; 

1. (a) Are defendants 8 to 6 entitled to treat the 
preliminary and final decrees dated 31st May 1923 
and 11th March 1924, respectively and purchased - 
by the plaintiff in his mortgage suit as not binding 
on them ? (b) Was the equity of redemption pro¬ 
perly represented in the mortgage suit brought bv 
plaintiff ? 

2. Can the plaintiff maintain the present suit • 
without bringing in the trust properties in his 
possession and without accounting for rents and 
profits realized by him during the period he has 
been in possession of the said properties ? 

3. Can the^ present suit proceed before the rights • 
of the plaintiff against tbe property mortgaged to • 
him have been adjudicated on ? 

4. What amount, if any, is the plaintiff entitled ' 
to claim as a beneficiary ? 

6. Is the plaintiff's claim for any payment • 
barred by the rule of (1) res judicata, or (2) bv 
limitation ? ' ' 

6. (a) Has the plaintiff ignored or repudiated the 
trust ? If so is he estopped from claiming as a 
beneficiary ? (b) Has he obtained an unconscion¬ 
able advantage to the detriment of the trust estate • 
and tbe beneficiaries ? If so what is the effect ? 

7. Have the mortgages merged in the decree of - 
the Subordinate Judge of Mohanlalganj at Luck- 
now dated 31st May 1923, and is the claim based 
on them not maintainable against the trust pro¬ 
perty ? 

8. What was the amount actually advanced by, 
the Bank of Upper India to Chaudri Shafiquzza- 
man and what amount is the plaintiff entitled to • 
in this suit 7 

9. (a) Are defendants 2, 7, 8, 28, 27, 31 and 82 
liable to bring into Court the amount of the trust 
estate alleged by tbe plaintiff in his plaint and re¬ 
plications to be in their possession 7 (b) If so by 
what proceeding 7 

10. (a) Which of the defendant creditors is enti¬ 
tled to prove his claim against the trust estate 
and what, if any, amount is due to each one of 
them? (b) Which of the aforesaid claims of the said 
defendants are barred by limitation 7 (c) Which of 
tbe other claimants, if any, are entitl^ to prove*- 
their claims against the trust estate and what are 
the amounts due to each one of them 7 

11. (a) Is the plaintiff’s present claim a first ■ 
charge on the remaining trust estate 7 (b) If not 
how are the claims of the creditors and bene- - 
ficiaties entitled to payment from the trust estate-' 
to be dealt with 7 

12. (a) Gan the money paid by way of dividends • 
by the receiver in insolvency to creditors of defeir- • 
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dant 1 'who ara cot entaied for any payment in the 
traat deed be recovered from them ? (b) li so by 
what proceedings 7 

13. (a) Can defendant S9 claim any dower in 
this suit 7 (b) If so what is the amount of dower ? 

14. (a) Has defendant 29 spent a sum of Rupees 
10,000 on the marriages of the two daughters, and 
Bs. 12,000 on the education of defendant 2 in 
England 7 (b) If so can she claim the amount in 
this suit 7 

16. (a) Are the trustees debarred from resisting 
the claims of the creditors specified in the deed of 
trust 7 (b) Can the creditors specified in the deed 
of trust get more than the sums entered in their 
names in the deed of trust 7 (o) Are not the credi¬ 
tors entitled to any interest ? 

16. Are the creditors not specified in the deed 
entitled to be paid out of the trust estate 7 

17. (a) Are the trustees entitled to the benefit of 
Agriculturists* Belief Act of 1934 ? (b) If so to 
what extent 7 

18. (a) Are the debts of defendants 7, 6, 20, 27, 
28and 31 mentioned in the deed of trust? (b)Have 
the said defendants received any amount from 
the Insolvency Court ? (e) Is there any balance 
due from them to the trust estate 7 If so what 
amount ? 

19. Are the maintenance allowances granted to 
defendants 2, 6, 29, 33, 84 and 35 under the deed 
of trust dated 80th January 1912 a first charge on 
the properties in suit 7 

20. What is the amount of arrears of the said 
maintenance allowances due to each one of the 
aforesaid defendants 7 

21. Are the claims of the said maintenance 
holders to have priority over the claims of the 
creditors mentioned in the said deed of trust In the 
distribution of the assets of the trust 7 

22. Are the said maintenance holders entitled to 
have provision made for regular payment of their 
allowances to them in future out of trust proper¬ 
ties 7 

23. To what relief, if any, is the plaintifi 
entitled 7 

24. Whether the present suit is maintainable 
when the liquidator’s application under O. 34, 
B. 6, Civil P. 0., was dismissed? 

It ^ill be seen that Issue 1 in this case 
is the same as Issue 1 in the trustees' 
Suit No. 3 of 1935. The issue was decided 
against the trustees in this suit also. It 
was however held that as the liquidator 
plaintiff repudiated the trust and obtained 
an unfair advantage to the detriment of 
the trust estate and the beneficiaries he 
was not entitled to succeed in the suit and 
that the suit was not maintainable also 
because his application under 0. 34, B. 6 
was dismissed. The Court however passed 
a preliminary decree declaring that “the 
trust property available at present consists 
of, as alleged by the plaintiff in his plaint, 
the cash money in the hands of the Court 
and. certain immovable properties called 
patt»B which are in the possession of de- 
lendant 2 and two houses one at Bilwal 


and the other at Subeha which are in the 
possession of defendant 29" directing the 
trustees to take possession of the patties 
and houses and realize rents and profits of 
these properties and apply them to the 
purposes of the trust. The decree gives 
directions to the trustees how to administer 
the trust and adjudicates upon the rights 
of the various creditors of Shafiquzzaman 
who are defendants to the suit. Against the 
decree passed in the liquidator’s Suit No. 2 
of 1935, Appeal No. 66 has been brought 
by the liquidator himself, Appeal No. 89 
by Sheikh Tajammul Husain, son of Wajid 
Husain, original defendant 30, Appeal No. 97 
by Rani Kaniz Abid, defendant 31, Appeal 
No. 99 by Babu Aditya Prasad, defendant 18, 
Appeal No. 131 by B. Krishna Cband, de. 
fendant 28, Appeal No. 132 by Babu Ram 
Chandra, son of Babu Gopal Das defen- 
dant 8, now deceased, and Appeal No. 133 
by Babu Raj Narain, defendant 7. We first' 
take up Appeal No. 55 of 1936 brought by 
the trustees. 

As mentioned above, the main question 
for decision in this appeal is whether the 
equity of redemption was properly repre¬ 
sented in the liquidator’s suit on mortgages 
so as to bind the trustees. After giving 
careful consideration to all the circum¬ 
stances of the case, and to the arguments 
of the learned counsel for the liquidator, 
we have come to the conclusion that it 
is impossible to hold that the trust was 
represented in the suit brought by the 
liquidator on the mortgages. It is true that 
at the time when the suit was brought the 
original trustees had been discharged by 
the District Judge and the present trustees 
had not been appointed. It is also true that 
the learned District Judge in bis order dis- 
charging the trustees wrongly came to the 
conclusion that “the condition of affairs 
involves the extinction of the trust," but 
it is a well-established principle of equity 
that no trust shall fail for want of a trustee. 
The same appears from the scheme of the 
Trusts Act. S. 44 of the Act provides that 
where there are several trustees and one 
of them disclaims or dies, the authority to 
deal with the trust property may be exer¬ 
cised by the continuing trustees. S. 59 even 
provides for the contingency where no trus- 
tees are appointed or all the trustees die, 
disclaim or are discharged or where for any 
other reason the execution of a trust by 
a trustee is or becomes impracticable and 
gives the beneficiaries a right to institute a 
suit for the execution of the trust by the 
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Court until the appointment of a trustee 
or new trustees. S. 60 lays down that the 
beneficiaries have a right (subject to the 
provisions of the instrument of trust) that 
the trust property shall be properly pro¬ 
tected and held and administered by proper 
persons and by a proper number of such 
persons. S. 73 prescribes how a new trustee 
may be appointed when the trustee ori- 
ginally appointed disclaims or any trustee 
who was originally appointed or substituted 
dies or is absent from British India or is 
declared an insolvent, or refuses to act or 
becomes unfit or incapable to act. Lastly, 
Sec. 74 provides a summary procedure by 
which on the occurrence of any vacancy or 
disqualification in the office of trustee a 
trustee or a new trustee may be appointed 
by the Court on an application made for 
the purpose by the beneficiary. It is thus 
clear that the law of trusts in India also 
contemplates that no trust should be de- 
feated for want of a trustee. 

As on the execution of the deed of trust 
by Shafiquzzaman he was divested of the 
equity of redemption in the mortgaged pro¬ 
perty, which became vested in the trustees, 
it was incumbent on the liquidator to see 
that the equity of redemption was pro¬ 
perly represented in his suit. No doubt 
there were no trustees in existence at the 
time when the suit on the mortgages was 
brought, but as the bank itself was a bene¬ 
ficiary under the trust, the liquidator could 
have applied to the District Court under 
S. 74, Trusts Act, for appointment of new 
trustees and have made them parties to his 
suit to represent the equity of redemption. 
Nothing of the kind was however done. 
On the other hand the trust was ignored 
altogether. The mortgaged property was 
treated as “property belonging to Chaudhri 
Shafiquzzaman” and the Deputy Oommis- 
sioner was impleaded as receiver in posses, 
sion of “bis (Shafiquzzaman's) property.” 
All mention of the trust was deliberately 
suppressed, and all that was said about the 
mortgage of 9bh August 1912, which was 
executed by the trustees was that Mr. 
Mohammad Nasim, Maulvi Nizamuddin 
and the late Hafiz Fida Husain “were duly 
authorized” by the mortgagor to borrow 
money on the security of his property. It 
is said that owing to the discharge of the 
trustees, the property revested in Shafiq¬ 
uzzaman and that Shafiquzzaman was 
therefore a constructive trustee and he was 
a party to the suit. In this connexion 
reliance is placed by the learned counsel for 
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the liquidator on paras. 121 and 181 o£ 
Halsbury’s Laws of England, Vol. 28, 
pages 64 and 85. 

Paragraph 121 runs as follows : 

A person who, after having made a settlement 
or other disposition of property which is complete 
in law, obtains possession of the property himself, 
holds it in trust for the purposes of the settlement 
or disposition and must account for it in equity 
accordingly. 

Paragraph 181 is as follows : 

A disclaimer or refusal to act in the trust takas 
effect ab initio and vests the trust property as 
from the date when the trust disposition came into 
operation, exclusively in the trustees who consent 
to act. If all the trustees disclaim, the property 
re*vests in the disposer, or, if he is dead, in his 
legal representative, who becomes, by operation of 
law, the trustee thereof for the purposes of the 
trust. 

The expressions “for the purposes of the 
settlement or disposition” and “ must ac¬ 
count for it in equity” in para. 121 and 

for the purposes of the trust” in para. 181 
clearly show that the rule of law laid down 
in these two paragraphs is applicable only 
as between the beneficiary and the settlor 
in whom the property has revested and not 
between the latter and a third party. They 
cannot therefore he availed of by the liqui- 
dator who brought his mortgage suit as a 
third party and not as a beneficiary under 
the trust. Moreover, Shafiquzzaman could 
not be regarded as a trustee for more rea¬ 
sons than one even though there were no 
trustees in existence at the time. In the 
first place he had tried to extinguish the 
trust by taking forcible possession of the 
property and ousting the trustees and bad 
thus shown himself to be hostile to the 
trust. In the second place he had been de¬ 
clared an insolvent and an insolvent is not 
a proper trustee under S. 60, Trusts Act, In 
these circumstances he cannot, in our opin- 
ion, be considered to have properly repre- 
sented the trust. Next it was argued that 
the receiver in insolvency, in whom the 
property had vested, was made a defendant 
to the suit and that therefore the equity of 
redemption was represented by him. We 
are unable to accept this argument also. 
The learned counsel for the liquidator res- 
pondent relies on paras. 190, 193 and 197 
of Halsbury’s Laws of England, VoL 28, 
pages 87, 88 and 91. These paragraphs run 
as follows : 

190. A trust of property follows the legal estate 
wherever it goes and constitutes any holder of it 
who is not duly constituted an express trustee a 
constructive trustee, except when it comes into the 
hands of a purchaser for valuable consideration 
without notice of the trust. 
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193* Where a person whether gratuitously or for 
finable consideration acquires property or an lnte< 
Test in property which Is subject to a subsisting 
trust, he becomes a trustee of it for the purposes 
•of the trust, if he has either actual or oonstruotive 
notioe of the trust. 


197. A person who, not being a trustee and not 
bavix^ authority from a trustee, takes upon him* 
self to intermeddle with trust matters or to do 
acts oharacteristio of the office of trustee, makes 
bimself a trustee de son tort a trustee of his own 
wrong, or as it is also termed a oonstruotive 
trustee. The responsibility which attaches to a 
trustee may extend in equity to a person who is 
not properly a trustee, if he either makes himself 
a trustee de son tort or actually participates in any 
“fraudulent conduct of a trustee to the injury of the 
cestui qua trust. 

All these paragraphs also show that a 
constructive trustee or a trustee de son tort 
is liable as a trustee to the beneficiary and 
nob to a third person and we have already 
said that the liquidator’s suit on the mort¬ 
gages was brought not as a beneficiary but 
as a third person. Apart from this, the 
receiver in insolvency also had, like Shafi- 
■quzzaman, shown his hostility to the trust. 
He not only contested Shartuzzaman’s 
suit of 1918 to have the trust declared 
■valid but actually applied to the Insolvency 
Court to have the trust set aside under 
Section 53. Provincial Insolvency Act. The 
receiver was managing the property for 
the benefit of all the creditors of Shafiquz. 
zaman and his interests were consequently 
antagonistic to those of the beneficiaries 
under the trust who included maintenance 
holders and some of the creditors. In these 
circumstances the receiver in insolvency 
cannot by any stretch of the imagination 
be said to be representing the trust. More¬ 
over, as we have already said neither Shafi- 
■quzzaman nor the receiver in insolvency 
•was sued by the liquidator as representing 
the trust. In this connexion the learned 
counsel for the liquidator has referred to 
some cases, (e. g. 58 Bom 348,® 2 Luck 
288^ and 36 All 383,®) in which it was held 
that if the manager of a joint Hindu family 
* sues or is sued in his capacity as such 
manager, it is nob necessary that the plaint 
should express in clear terms that he was 
suing or being sued in that capacity. These 
decisions are in onr opinion wholly inappli- 
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cable to the present case for the simple 
reason that while in the case of a joint 
Hindu family it can reasonably bo inferred 
that the suit was brought by or against the 
manager in that capacity, nobody who reads 
the liquidator’s plaint in the mortgage suit 
can have the least idea that the suit was 
in respect of any trust property or that 
defendants 1 and 2 were being sued as con- 
structive trustees of the property. Moreover 
in his defence to Sharfuzzaman’s suit in 
1919. the liquidator clearly stated in para. 
19 of his written statement (vide Ex. 3) 
that: 

The trust has become extinct and the deed of 
trust has ceased to be operative under the order of 
the District Judge, Lucknow, dated 13th August 
1912. 

And it is idle on his part to contend 
now that Shafiquzzaman and the receiver 
were impleaded by him as representing the 
trust. We are therefore of opinion that the 
receiver in insolvency was neither the pro. 
per person to represent the trust nor was 
he sued as such by the liquidator in the 
mortgage suit. It is no argument to_ say 
that nobody put up the plea in the liqui. 
dator’s mortgage suit that the trust was 
not represented, or that the suit was 
strenuously contested by the receiver in 
insolvency or that the new trustees could 
not have defended the suit better than the 
receiver in insolvency did if they had been 
made parties. It was to our minds the 
manifest duty of the plaintiff liquidator to 
take steps to bring on record the equity of 
redemption but not having dona so the 
decree obtained by him in his suit is a 
nullity as against those who represent the 
equity of redemption. This is too obvious 
a proposition to require any authority in 
support of it but if any were needed it will 
be found in the judgment of their Lordships 
of the Judicial Committee in 32 I A 23^ in 
which it was held that a Court has no 
jurisdiction to sell an equity of redemption 
unless the mortgagors are parties to the 
decree or the proceedings which led to it, 
or are properly represented on the record, 
and that as regards those mortgagors who 
are not parties thereto such sales are with, 
oat jurisdiction and therefore nullities and 
may be disregarded without any proceed¬ 
ings to set them aside. We therefore decide 
this point in favour of the appellants trus¬ 
tees and bold that the decree obtained by 
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the liquidator in the mortgage suit is a 
nullity against them as the equity of re. 
demption was not properly represented in 
that suit. 

The next point argued before us was 
whether the trustees’ suit was barred by 
the principle of res judicata. This issue was 
decided by the learned Civil Judge in the 
negative and in favour of the plaintiffs, but 
the learned counsel for the liquidator chal¬ 
lenged its correctness before us. The plea 
that the judgment in the liquidator's mort- 
gage suit operates as res judicata in the 
present suit is mainly based on the assump. 
tion that either Shafiquzzaman or the re- 
ceiver in insolvency represented the trust. 
As the point has been decided against the 
liquidator, the plea of res judicata has no 
force. The learned counsel for the liquidator 
respondent also pleaded the judgment of the 
Judicial Commissioners of Oudh dated 25th 
May 1922 (Ex 30} as a bar of res judicata 
on account of the fact that in that judg. 
ment the learned Judicial Commissioners 
remarked that 

by directing the trustees to handover the estate 
to Shafiquzzaman he (the District Judge) did not 
end the trust but made Shafiquzzaman himself the 
trustee. 

The question whether or not Shahquz- 
zaman was a trustee was not before the 
Judicial Commissioners in the ease before 
them and the remark just quoted cannot 
be said to be a finding on any issue arising 
in the case. Lastly, the case in 119 I C 
733^® was relied on in support of the argu. 
ment that the decision of an Insolvency 
Court under See. 4 operates as res judicata 
between the parties and that therefore the 
rejection of the trustees’ claim by the In. 
solvency Court bars the present suit. This 
plea hardly needs any consideration as by 
their judgment of 286h February 1935 
their Lordships of the Judicial Committee 
have held all the proceedings in the Insol. 
vency Court to have been ultra vires. We 
therefore agree with the learned Judge of 
the Court below that the trustees’ suit is 
not barred by the principle of res judicata. 
Next, it was contended that the plaintiffs 
trustees being transferees pendente lite are 
bound by the decree in the mortgage suit. 
This plea too has no force whatever in our 
opinion. By appointing the plaintiffs as 
trustees Shafiquzzaman cannot be said to 
have "transferred or otherwise dealt with” 
the trust property within the meaning of 
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S. 52, T. P. Act. Shafiquzzaman had been 
divested of the property in 1912 when he 
executed the deed of trust and under S. 75, 
Trusts Act, the appointment of the plain, 
tiffs as trustees must date back to 1912. 
We uphold the lower Court’s finding on 
Issue 4 also. Lastly it was urged that the 
defendant liquidator was entitled to special 
costs under S. 35.A, Civil P. C. This con¬ 
tention cannot be accepted for a moment in 
view of our finding on the main issue in thS' 
case. We therefore allow the appeal of the 
trustees (No. 55 of 1936} and decree their 
suit with costs according to reliefs (a), (b)' 
and (c) of the plaint. Defendant 1 will file 
accounts mentioned in relief (b) of the 
plaint in the lower Court within twa 
months from this date for the preparation 
of final decree in Suit No. 2 of 1936. 

We now take up the liquidator’s appeal 
(Appeal No. 66 of 1936} in Suit No. 2 of 
1935. As mentioned above, the liquidator 
in this suit prayed for recovery of the- 
balance remaining due on his decree on tho 
ground of his being a beneficiary under 
the trust. The Court below held that the- 
plaintiff liquidator was not entitled to tho 
amount claimed by him as he bad repu- 
diated the trust and as his application 
under O. 34, Kule 6, Civil P. 0., was dis¬ 
missed. As we have decreed the trustees*^ 
appeal for possession of the trust property 
and for an account being drawn up of what- 
is due to the liquidator from the trustees- 
it is not necessary to decide the points- 
raised by the liquidator in this appeal; but 
though the learned counsel for the trustees- 
who is himself a trustee, has conceded 
before us that in spite of what is oalled* 
repudiation of the trust by the creditora' 
generally and by the liquidator particularly 
the trustees are prepared to treat the cre¬ 
ditors and the liquidator as benefioiariea 
and to extend to them the benefits of the 
trust provided the property is returned to 
them, the question of the so-called repudia¬ 
tion deserves some consideration by reason 
of the fact that it was stressed by tho 
learned counsel for Sharfuzzaman. It waa 
argued that the creditors, including tho 
liquidator, who had notice of the trust, set¬ 
up claims inconsistent with the trust by 
bringing suits against Shafiquzzaman and 
had thereby lost their rights under tho 
trust under S. 9, Trusts Act. Now, in the- 
first place, it is doubtful if the creditors 
other than the liquidator can be said to 
have had notice of the trust, the evidenco 
of Mahmdul Hasan, D. W. 4 being of 
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■doubtful veracity, and the only oiroum- 
stance from ^lvbioh a presumption of notice 
■on the p£rrt of the creditors can arise being 
that almost all the suits were brought 
against Shafiquzzaman very soon after the 
•execution of the deed of trust by him and 
most of the decrees were passed in July 
1912 about a month after the trustees’ 
dispossession by Shafiquzzaman. In the 
second place the interpretation put upon 
the latter portion of S. 9 by the learned 
oounsel is not in our view correct. That 
portion of the Section runs as follows : 

A proposed beneficiary may renounce his inter* 
•est under the trust by disclaimer addressed to the 
trustee, or by setting up. with notice of the trust, 
a claim inconsistent therewith. 

This is to our minds an enabling and not 
a disabling provision. It recognizes the pos. 
sibility of a beneficiary desiring to renounce 
his interest under the trust and suggests 
two modes by which this can be done. It 
does not in our opinion mean that in every 
case in which a beneficiary sets up a claim 
which can be regarded as inconsistent with 
the trust be loses thereby all the rights 
under the trust. The use of his word *'may'’ 
seems to us to repudiate this argument 
altogether, and is only consistent with the 
; Section being construed as an enabling Sec. 
Ition. Kurther, in view of the fact that no 
restrictions were placed on the creditors 
by the deed of trust and no condition 
inserted against their right to bring suits 
for recovery of their debts it is doubtful if 
they can be said to have set up a claim 
^‘inconsistent with the trust.*’ We are not 
therefore prepared to hold that the oredi. 
ditors have lost their rights under the trust 
by having brought suits against Shafiquz. 
2 aman. We decree this appeal, but as the 
trustees’ opposition to the liquidator’s suit 
was not unjustified, we make no order as 
to costs. The liquidator will, as a result of 
what we have said above, be entitled to 
get the money due on the mortgages in 
favour of the Bank from the trustees. 

We now come to Appeal No. 89 of 1936 
filed by Shaikh Wajid Husain, original 
defendant 32 and now represented by his 
eon Shaikh Tajammul Husain, appellant. 
It appears that Wajid Husain claimed some 
money from Shafiquzzaman as the price of 
goods supplied to him before the execution 
of the deed of trust by .him. He obtained 
a decree against Shafiquzzaman in 1912 
and proved his debt in the Insolvency 
Court in 1913. He was paid two sums of 
Be. 9693.1^.4 and Bs. 249 in the insol. 


venoy proceedings, bub as Wajid Husain's 
name was not mentioned in 6ch. C of the 
deed of trust the Court below held that 
he was not entitled to get anything in 
execution of the deed of trust, and directed 
the trustees to take steps to recover the 
amounts paid to him by the Insolvency 
Court. It is against this order that Wajid 
Husain filed this appeal. It is contended 
that merely from the fact that the appel. 
lant’s name was not mentioned in Sch. G 
of the deed of trust, it cannot be argued 
that Shafiquzzaman inteuded that the 
money due to him should not be paid. In 
support of this contention reliance is placed 
on para. 21 of the deed of trust in which 
it is said that after payment and discharge 
of “all debts and liabilities” the trustees 
shall, if there are surplus profits, increase 
the monthly allowance and shall invest 
any surplus remaining in Government pro. 
missory notes etc., on the note at the foot 
of Sch. C which runs as follows : 

To the best of my knowledge and belief the 
above are the only approximate actual debts due 
by me up to the execution of this deed of settle* 
ment, 

and on Shafiquzzaman’s statement as 
D. W. 2 (at p. 179) to the following effect: 

When I executed the deed of trust I intended 
that the debts due from me might be discharged, 
As I did not remember at the date of the deed all 
my debts or their exact amounts, I appended a 
note at the bottom that the amounts and debts 
entered were approximate. 

The learned Judge of the Court below 
was, in our opinion, right in holding that 
the creditors not specified in the deed of 
trust are not entitled bo be paid by the 
trustees. The deed of trust clearly shows 
that it was executed for payment of speci. 
fied debts. Bo far as the payment of debts 
was one of the purposes of the trust not 
only were the debts specified in Schs. B 
and C but the total of the debts as given in 
cl. 5 of the deed comes exactly to the total 
of the debts mentioned in Schs. B and C, 
namely Rs. 8,84,649-3-0. This being so, it 
cannot be argued with reason that tbe trust 
was made for the purpose of the payment 
of all the debts due from Shafiquzzaman, 
in spite of what Shafiquzzaman may be in. 
duced to say in Court, and the words “pay, 
ment of all debts and liabilities” in para. 21 
of the deed must be taken to mean pay. 
ment of all debts and liabilities specified in 
the deed of trust. S. 11, Trusts Act, clearly 
lays down : 

The trustee is bound to fulfil the purpose of tbe 
trust, and to obey tbe directioDS of the author of 
the trust given at the time of its creation except as 
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modified by the consent of all the beneficiaries 
being competent to contract, 


and illustration (a) to that Section is as 
follows : 

A, a trustee, is simply authorized to sell certain 
land by public auction. He cannot sell land by 
private contract. 

Wbon the trustees’ discretion is thus 
restricted to the manner in which the trust 
is to be executed it is impossible to hold 
that the trustees can make any payments 
beyond those specified in the deed of trust, 
and in view of the duty cast on the trus. 
tees by this Section, it would clearly be a 
.breach of trust on their part if they went 
out of their way to make payments to cre¬ 
ditors not specified in the deed of trust. 
Then, it was argued on behalf of the appel¬ 
lant that the appellant was entitled to be 
paid the amount due to him under S. 128, 
T. P. Act, which runs as follows : 

Subject to the provisions of S. 127 where a gift 
consists of the donor’s whole property, the donee 
is personally liable for all the debts due by and 
liabilities of the donor at the time of the gift to 
the extent of the property comprised therein, 

but the case of a gift is clearly different 
from that of a trust in which the trustees 
get no benefit for themselves, and even if 
the deed of trust had comprised all the 
property of Shafiquzzaman which is con. 
tested by the trustees, we do not think the 
trustees would have been personally liable 
for any debt due from Shafiquzzaman. We 
uphold the findings of the learned civil 
Judge and dismiss the appeal of Shaikh 
Tajammul Husain. No. 89 of 1936, with 
costs. 

Next comes Appeal No. 97 of 1936 filed 
by Bani Kaniz Abid, defendant 31, who 
claims on three promissory notes executed 
by Shafiquzzaman. The first of these was 
executed by him in favour of Moolchand 
for a sum of Rs. 15,000 on 26th August 
1911, the second was executed by him on 
7th October 1911 in favour of Baja Bhag. 
wan Baksh, also for a sum of Rs. 15,000. 
Both these promissory notes were purchas¬ 
ed by Baja Abul Hasan Khan, predecessor- 
in. interest of the appellant, who brought 
suits on them against Shafiquzzaman and 
obtained decrees. The third promissory 
note was executed by Shafiquzzaman in 
favour of one Said Ahmad for Es. 11,000 
on 4th January 1912. Said Ahmad himself 
obtained a decree on this promissory note 
and subsequently transferred this decree 
to Raja Abul Hasan Khan on 4th Novem¬ 
ber 1913. Moolchand’s and Baja Bhagwan 
Baksh s debts are mentioned in Sch. C of 
the deed of trust but not that of Said 
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Ahmad. The Court below has held that 
Rani Kaniz Abid, appellant, is entitled only 
to the debts due to Moolchand'and Raja 
Bhagwan Baksh to the extent mentioned 
in Sch. C and as Raja Bhagwan Baksh’s 
debt was due on four promissory notes out 
of which only one was purchased by Raja 
Abul Hasan, the other three remaining 
with his widow, the Court below has, out 
of the amount mentioned in Sch. C, allowed 
to the appellant a sum proportionate to 
the entire debt due. 

The learned counsel for Rani Kaniz Abid 
contends that his client is entitled also to 
the debt standing in favour of Said Ahmad 
and that if any reduction is to be made in 
the amount actually due to Raja Bhagwan 
Baksh, it should be made in the debts due 
on the other three promissory notes. As to 
the first contention we have already held 
that debts not mentioned in Schs, B and 0 
cannot be paid by the trustees. With re. 
gard to the second also, we see no good 
reason why the reduction should be made 
in the debts due to Raja Bhagwan Baksh’s 
widow and not in all the four debts pro¬ 
portionately. The learned counsel for the 
appellant has also relied on the word *'ap. 
proximate” occurring in the note at foot 
of Sch. C but we agree with the Court 
below in holding that the word “approxi¬ 
mate” could only mean that the amounts 
of the debts mentioned in the schedule 
have been shown within a few rupees of 
the correct amounts and that it cannot be 
taken to mean that debts other than those 
mentioned in the schedules can also be 
paid by the trustees. The learned counsel 
also relies on the words “in contesting 
liability for any debt” occurring in cl. 15 
of the deed of trust and argues that these 
words show that the amounts mentioned 
in Sch. C were not really the actual 
amounts, but this does not in our opinion 
help the appellant. It was because Shafi¬ 
quzzaman used to give promissory notes 
for very much higher amounts than those 
actually received by him that the trustees 
were authorized to contest the liability for 
any debt that they may consider not to be 
genuine. At any rate the liability of the 
trustees as we have held above is only to 
the extent mentioned in the deed of trust 
and no more. The learned counsel for the 
appellant also chtjlenges the lower Court’s 
finding that the creditors mentioned in 
Sch. C are not entitled to recover interest 
over and above the amount mentioned in 
that schedule. We do not think that the 
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Court below was wrong in its finding on 
this point as the trustees oannot in our 
opinion pay anything beyond the sums 
mentioned in Sob. 0 consistently with the 
provisions of S. 11, Trusts Act. 

The lower Courts findings on Issues 19 
and 21 were also challenged and it was 
argued that the lower Court was wrong in 
holding that the claims of maintenance 
holders have priority over those of the 
creditors. It was said that the only argu. 
ment advanced by the Court below in sup¬ 
port of its finding is that the maintenance 
holders have been mentioned in the deed 
of trust before the creditors, but this in 
our opinion is not correct. The learned 
Judge of the Court below has given due 
weight to the conteuts of para. 15 of the 
deed of trust in which it is clearly laid 
down that the trustees should, after deduc- 
ting out of the rents and profits of the pro. 
perty the cost of management, Government 
revenue and other pub^o charges and ex¬ 
penses of litigation, if any, incurred, and 
defraying the expenses of repairs to houses, 
maintenance of roads and making improve, 
ments in respect of the properties, apply 
*the balance to the payment of the monthly 
allowances mentioned and that whatever 
might remain after paying those allowances 
should be applied towards liquidation of 
the settlor’s debts. It is thus clear that 
the monthly allowances were intended to 
take precedence of the debts and the learned 
Judge was right in holding so. This appeal 
too has no force and is dismissed with costs. 

Appeal No. 99 of 1936 has been brought 
by Babu Aditya Prasad, defendant 18, who 
represents his father Lala Aohampat Lai, 
deceased. The debt dne to Lala Aohampat 
Lai was on three promissory notes but we 
are concerned in this case with the claim 
on only one of the promissory notes (Ex. 
B.l) executed by &hafiquzzaman on 24th 
September 1911, for Bs. 30,000. Aohampat 
Lai on 30th July 1912 obtained a decree 
(B.4) on this promissory note for a sum 
of Bs. 36,130-8.6 with future interest at 
12 per cent per annum. The amount of 
Aohampat Lai’s debt shown in 8ch. G is 
Bs. 21,776. The learned counsel for Baba 
Aditya Prasad relies on Ex. B.24, the list of 
debts filed by Shafiqnzzaman in the Insol¬ 
vency Court, on Ex. B.12, the list of debts 
prepared by the Insolvency Court and on 
Ex. B.13, a jndgment of this Court dated 
22nd December 1930, in which Achampat 
Lai’s claim was allowed to the extent of 
Bs. 29,694.14.0. In view of what we have 


said above as regards the trustees’ duty 
under S. 11, Trusts Act, we regret we can. 
not allow to this appellant anything more 
than the sum specified in Sob. C of the 
trust deed. The remedy of the creditors 
who claim more than has been mentioned 
in Sch. C as due to them lies not under 
the trust deed but by proceeding against 
the person of Shafiquzzaman or bis pro. 
perty, if any, other than that comprised in 
the deed of trust. We therefore dismiss 
this appeal with costs. 

Appeal No. 131 of 1936 has been brought 
by Krishnai Chandra, defendant 28. His 
claim is based on a promissory note exe- 
outed by Shafiquzzaman on the Ist October 
1910, in favour of Bansidhar and Amarnath 
for Es. 5000, carrying interest at 24 per 
cent per annum. The debt is mentioned at 
No. 9 in Schedule C, “Changamal” being a 
mistake for Bansidhar. Bansidhar and 
Amarnath obtained a decree for over 
Bs. 7000 with future interest at 12 per cent 
per annum on 8th July 1912. Amar Nath 
sold his share of the decree to Girdhari Lai, 
defendant 27, and Bansidhar on his death 
was succeeded by his son the present appel¬ 
lant. The Court below has held that out 
of the sum of Bs. 6800, shown as due to 
Bansidhar and Amarnath in Sch. C, defen- 
dants 27 and 28 are entitled to Bs. 3400 
each. The learned counsel for defendant 28 
however relies on the decree obtained by 
Bansidhar and Amarnath for Bs. 7000 with 
future interest and on the list of debts filed 
by Shafiquzzaman in the Insolvency Court 
(Ex. B.24) in which Shafiquzzaman showed 
the amount of the debt due to Bansidhar 
and Amarnath as Bs. 9400.10.7. In view 
however of what we have said above, we 
cannot hold that this list is binding on the 
trustees or that they are liable to pay any. 
thing more to the appellant than half of the 
debt sho^f^n in Sch. C, as due to Bansidhar 
and Amarnath. This appeal also fails and 
is dismissed with costs. 

Appeals Nob. 132 and 133 are connected 
and may be disposed of together. Appeal 
No. 132 has been brought by Bam Chandra, 
SOD of Gopal Das, original defendant 8, and 
Appeal No. 133 by Eaj Narain, defendant 7. 
Both these appellants claim under the same 
transaction, namely a loan of Bs. 22,300, 
taken by Shafiquzzaman in 1911 fromBish- 
ambhar Nath and Gopal Das by means of 
four promissory notes carrying interest at 24 
per cent per annum. Each of the creditors bad 
a half.share in the debt. This debt is shown 
in Sch. C, at No. 2 and the amount given 
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is Rs. 12,000. Bishambhar Nath and Gopal 
Das filed a suit on the basis of the promis- 
sory notes in their favour and obtained a 
decree (Ex. G.3) for Rs. 26.512-12-6 with 
future interest at 12 percent, per annum,on 
8th July 1912. On 6bh August 1922, Bish¬ 
ambhar Nath sold his share of the decretal 
debt to Shambhu Nath, father of Raj Narain 
appellant in Appeal No. 133. Both these 
appellants have received from the receiver 
in insolvency amounts in excess of Rupees 
12,000 mentioned in Sch. 0 and the lower 
Court has directed the trustees to take pro. 
•ceedings for recovery of the excess amount 
from them. The list of creditors (Ex. R.24 
of suit No. 2) filed by Shafiquzzaman in 
the Insolvency Court is relied upon in these 
Appeals also. They also rely on a petition 
of compromise (Ex. H.8 of Suit No. 2) filed 
on Ist October 1929, by the trustees, Shar. 
fuzzaman and some creditors of Shafiquz. 
zaman including Bishambhar Nath and 
Gopal Das by which provision was made 
for some payments being made to the cre¬ 
ditors on certain conditions. It appears to 
us however that neither the list of creditors 
filed by Shafiquzzaman nor the petition of 
compromise filed in the Insolvency Court 
can override the duties of the trustees under 
the provisions of the Trusts Act and for 
reasons already given, we are unable to hold 
that the appellants in Appeals Nos. 132 and 
133 are entitled to anything more than 
Rs. 12,000 shown in Sch. G of the deed 
of trust. Raj Narain also claims a debt 
which his father’s transferor Bishambhar 
Nath claimed in addition to the debt re, 
ferred to. As that debt was not mentioned 
in Sch. C, Raj Narain cannot claim to 
recover it from the trustees. The learned 
counsel for Ram Chandra and Raj Narain 
also argued that the trustees themselves 
have paid some debts that were not men¬ 
tioned in Sch. C and in support of this 
argument reliance was placed o’n a letter 
(Ex. A.236 dated 17bh February 1912) sent 
by the trustees to the Agent, Bank of Upper 
India, Lucknow. It was said that the trus¬ 
tees by this letter acknowledged payments 
made by the Bank to Ram Kishore Bhar- 
gava, Khalil Ahmad and Salimullah, none 
of whom is mentioned in Sch. C. It is wrong 
to say that this letter shows any payment 
made by the trustees after the execution of 
the deed of trust by Shafiquzzaman. The 
letter on the other hand shows that the 
creditors mentioned in it had been paid by 
the Bank out of a loan of Rs. 2,00,000 
taken by Shafiquzzaman on 30th December 
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1911. Moreover even if it be supposed for 
a moment that the trustees made any un- 
authorized payments, that cannot alter the 
directions given in the deed of trust and 
should not lead to a further breach of trust. 

On the question of interest, the learned 
counsel for the appellants contends that by 
the debt due to the present appellants being 
entered in a schedule of the deed of trust, 
the debt has become a specialty debt and 
must as such be repaid with interest. In 
support of this proposition he relies on the 
case in (1751) 28 E R 233.^^ With regard 
to this case, Lewin on the Law of Trusts 
says at p. 551 of his book (Edn. 13) : 

Again it was said by Lord Hardwicke that if a 
man by deed in bis life creates a trust for payment 
of his debts, annexes a schedule of some debts, 
and creates a trust term for the payment, as that 
is in the nature of a specialty, it will make these, 
though simple contract debts, carry interest. But 
this dictum also is not in conformity with the law 
as now established and cannot be maintained ; 

and reference has been made to the case 
in (1854) Kay 731.^^ Some other English 
cases were also referred to by the learned 
counsel but we do nob think them very 
relevant to the question before us. More¬ 
over, the law in India as regards trusts is 
contained exhaustively in the Indian Trusts 
Act and we must abide by the provisions 
of that Act. The learned counsel also relied 
on the Explanation to Sec. 11, Trusts Act, 
which runs as follows : 

Unless a contrary intention bo expressed, the 
purpose of a trust for the payment of debts shall 
be deemed to be (a) to pay only the debts of the 
author of the trust existing and recoverable at the 
date of the instrument of trust, or, when such 
instrument is a will, at the date of his death, and 
(b) in the case of debts not bearing interest, to 
make such payment without interest. 

The Explanation no doubt implies that 
interest can be paid on debts which bear 
interest but it cannot in our opinion be 
inferred from the language used that it is 
incumbent on the trustees in every case to 
pay interest on interest bearing debts. 
Moreover, the sentence ‘‘unless a contrary ' 
intention be expressed” is very important 
and shows that the provision contained in 
the Explanation is subject to the terms of 
the deed of trust and we have already held 
that the deed of trust makes no provision 
for payment of any interest on the debts 
specified in it, so that the Explanation to 
S. 11 will not in any case entitle the cre¬ 
ditors to claim interest in the present case. 

11. Barwell v. Parker, (1761) 2 Ves Sen 864^28 

E B 238. 

12. Stone v. Van Heytbuysen, (1864) Eay 721~ 

69 E B 807. 
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We therefore dismiss these appeals also 
.*with costs. The result is that we modify 
4he decree of the lower Court in Suit No. 2 
“of 1935 to this extent as to include the 
appellant in Appeal No. 66 among the ore. 
ditors in respect of whom the Court below 
will pass a final decree showing the claims 
-and liabilities of the various beneficiaries. 
All the appellants in this suit will bear 
their own costs and all except the appel¬ 
lant in Appeal No. 66 will pay those of the 
'<truste68, respondents 3 to 6. 

N.S./r.K. Order accordingly. 
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ZiAiTL Hasan J. 

Biasat Bam Nagar — Applicant. 

V. 

Soember Singh and others — 

Opposite Party. 

Civil Eevision Appln. No. 113 of 1936, 
Decided on 30th March 1939, against order 
'Of Sub-Divisional Officer, Fatehpur, Dis- 
iiriot Bara Banki, D/. 4tb March 1936. 

Civil P. C. (1908), S. 115—Powers of High 
Court—Collector executing decree for under- 
proprietary rent is not subordinate to High 
'Court and latter Court cannot act in revision. 

No Court oi revenue is subordinate to High 
•Court in a matter in which no appeal lies to the 
•Ri gh Court ; and hence the Collector to whom a 
decree for under-proprietary rent is sent for exe- 
cutlon is not subordinate to the High Court and 
"the latter Court has no jurisdiction to act under 
.8. 116 : AI B 2929 Oudh 389 (F B), Bel. on. 

[P 177 0 2 ; P 178 C 1] 

Earn Prasad Varma aud Bishun Singh 

— for Applicant. 

Akhlaque Husain — for Opposite Party. 

Judgment.—This is an application for 
Mrevision of an order of an Assistant Collec- 
•tor, first class, passed in execution proceed¬ 
ings. It appears that a decree for arrears of 
.under.proprietary rent was passed on 28th 
September 1923, by the Sub-Dlvisional 
Officer, Fatehpur, in favour of the appli- 
KJant. On the decree being put in execution 
the case was transferred to the Collector 
"on 28th September 1935, as the property 
against which execution was sought was 
•ancestral property. On 22nd' November 
il935 it was found by the sale officer that 
.four of the judgment-debtors had died and 
the deoree-holder was directed to apply to 
vthe Court which passed the decree to have 
the legal representatives of the deceased 
sjudgment-debtors brought on the record. 
Accordingly, on 30th November 1935, the 
vdaoree-holder applied to the Sub-Divisional 
- Officer of Fatehpur for substitution of 
’'^ames.; This application was dismissed for 
1989 0/28 & 24 
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default of the deoree-holder on 30bh Janu¬ 
ary 1936. On Ist February 1936, the 
deoree-holder applied for restoration of the 
application and it was restored on 4tb 
February 1936. On 3rd March 1936, the 
decree-holder was again absent and the 
application was again dismissed. He again 
applied for restoration of the application 
but by his order dated 4th March 1936, 
the learned Assistant Collector refused to 
restore it. It is against this order that the 
present application has been filed. 

A preliminary objection to the hearing 
of this application is raised on behalf of 
the opposite parties on the ground that no 
revision of the order in question lies to this 
Court and on hearing the learned counsel 
for parties I am of opinion that this objec- 
tion is well-founded and must prevail. In 
SOWN 661^ it was held by a Full Bench 
consisting of five Judges of this Court that 
the Court of the District Judge is not sub. 
ordinate to this Court when he hears and 
decides appeals from Courts of Revenue, 
the main reason for this being, as said by 
the late Misra J. in his judgment at p. 673, 
that the provisions of the Code of Civil 
Procedure- are applicable under S. 135, 
Oudb Bent Act, to suits and proceedings 
under that Act only in so far as they are 
not inconsistent with the provisions of the 
Act and under S. 108 of the Act no Court 
other than a Court of Revenue can deal 
with suits of the description mentioned in 
the Section except by way of appeal. As a 
suit for recovery of arrears of under-pro- 
prietary is also covered by the suits sped- 
fied in Sec. 108 it is clear that the only 
manner in which a Court other than a 
Court of Revenue can deal with suits of 
that kind or of proceedings arising from 
those suits is by way of an appeal as pres¬ 
cribed by the Oudh Rent Act. The order 
complained of is not an order against which 
an appeal can lie to this Court under the 
provisions of the Oudh Bent Act. Therefore 
according to the decision of the Full Bench 
referred to above, no Court of Revenue can 
be said to be subordinate to this Court in 
a matter in which no appeal lies to this 
Court. Moreover, when a District Judge 
while dealing with revenue cases has been 
held to be not subordinate to this Court, a 
Court of Revenue is a fortiori not subordi. 
nate bo this Court. Under S. 115, Civil 
P, C., this Court has jurisdiction to call for 

1. Gaya Prasad v. Kalapnath, (1929) 16 A I R 
Oudh 889=119 I C 357=4 Luck 639=6 
0 W N 661 (F B). 
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ifche record of a case which has been decided 
by any Court subordinate to this Court but 
'as the learned Assistant Collector who 
passed the order complained of was not 
subordinate to this Court this Court has no 
jurisdiction to act under S. 115, Civil P, C. 
The preliminary objection is therefore allow¬ 
ed and the application for revision dismissed 
with costs. 

s.g./r.k. Application dismissed. 
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ZiAUL Hasan J. 

Mt. Anandei —Defendant — Appellant. 

V. 

Lala Ram — Plaintiff — Respondent. 

Second Appeals Nos. 429 and 430 of 1936, 
Decided on Slst March 1939, against order 
of Dist. Judge, Lucknow, D/- 30th July 1936. 

(a) Civil P. C. (1908), O. 21, Rr. 58 and 
63 and S. 64—Order for release from attach¬ 
ment—Subsequent suit by decree>holder under 
O. 21, R. 63 to establish his right to attach 
property decreed in bis favour—Private trans¬ 
fer by claimant made after order of release is 
void against rights of decree-holder under 
attachment, even if transferees are not made 
parties to suit under O. 21, R. 63. 

The order for release from attachment in a case 
under O. 21, B. 58 does not put an end to the 
attachment so as to leave the claimant free to deal 
with the property as he likes and if a suit is 
brought by the decree-holder under O. 21, B. 63 to 
establish a right to attach the property and a 
decree is passed in his favour, the edect of the 
decree is to set aside the order of release and to 
maintain uninterrupted the attachment originally 
made. The result is that any private transfer of 
property by the claimant, though made after an 
order releasing the property from attachment, will 
be void under 8. 64, if the right to attach is subse¬ 
quently established by suit under B. 63. 8. 64 
would have effect even if transferees had not been 
made parties to the deoree-holder’s suit under 

O. 21, B. 63 : A I B 1921 Cal 101, Bel. on. 

[P 179 0 1, 2] 

(b) Transfer of Property Act (1882), S. 52— 
Order releasing property from attachment in 
claim proceeding under O. 21, R. 58, Civil 

P. C.—Transfer made after It and before dis¬ 
posal of suit under O. 21, R. 63 to set aside 
that order is affected by lis pendens. 

A suit brought under 0. 21, B. 63, Civil P. 0., 
is a mere continuation of the proceedings in a 
claim petition and all alienations during the con¬ 
tinuance of the proceedings originated by the 
claim petition till the disposal of the suit brought 
to set aside the order passed on the claim petition 
are aSected by the doctrine of lis pendens i A I R 
1915 Mad 495, Bel. on. [P 179 0 2] 

Hadha Krishna and Hargobind Dayal— 

for Appellant. 
L. S. Misra and Rameshwar Dayal — 

for Respondent. 
Jadgmentt — These are appeals against 
decrees of the learned District Judge of 


Lucknow in two suits filed by the two res¬ 
pondents to the two appeals respectively,, 
each claiming possession of a house and a 
declaration that the house was not liable- 
to attachment and sale in execution of the 
decree of the present defendant.appellant 
against defendant 4. Both the suits were 
tried together and decreed by the trial 
Court. The appeals brought by the present 
appellant were also disposed of together by 
the learned District Judge who confirmed 
the decrees of the trial Court. I have also 
heard both the appeals together and this 
judgment will govern both of them. 

The facts of the case are that one 
Mt. Ramdei was owner of the two houses 
in question in the present suits. On 12th 
November 1929 she made a gift of these 
houses to her daughter Mt. Ram Piari, res¬ 
pondent 4 in Appeal No, 430. On 3rd'i 
January 1931 Ram Piari obtained a loan 
of Rs. 1000 from the present appellant^ 
Mt. Anandei, on a promissory note. On Isb 
March 1932 Mt. Anandei obtained a money 
decree for Rs. 1055 and costs against Ram 
Piari on foot of the promissory note. On 
2nd September 1932 Ram Piari transfer, 
red the houses back to her mother, Mt. Ram. 
dei. On 5th November 1932 the houses- 
were attached by Mt. Anandei in execution 
of her decree and Ramdei brought an objeo- 
tion under O. 21. R, 58. Civil P. 0. This- 
objection was allowed by the Munsif, North 
Lucknow, on 7th January 1933. Two days 
later Ramdei sold both the houses to Gur 
Prasad, respondent 2 of Appeal No. 430. 
Gur Prasad sold one of the houses to Shiam- 
Lai, respondent 1 of Appeal No. 430, on 
19th January 1933 and the other to Lala 
Ram, respondent in Appeal No. 429, on 6tb 
September 1933. 

On 19th August 1933 Anandei, appel¬ 
lant, brought a suit under O. 21, Rule 63= 
against Ram Piari and Ramdei for a de¬ 
claration that the houses were liable to 
attachment and sale in execution of her 
decree against Ram Piari. In this suit Gur 
Prasad, Shiam Lai and Lala Ram were not 
impleaded; The suit was decreed on 3rd 
October 1933. Thereafter Anandei put the* 
houses to sale and purchased them herself. 
Shiam Lai and Lala Ram objected to deli, 
very of possession to the purchaser but- 
their objections were dismissed and posses, 
sion delivered to Mt. Anandei. Thereupon 
the suits which have given rise to these- 
appeals were filed by Shiam Lai and Lala 
Ram. In fact Lala Ram brought his suit 
on 20th July 1935, a week before deliverp 
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of possession to Mt. Anandei, and he prayed 
that the order of the Munsif dismissing 
his objeotion and ordering delivery of pos. 
session to the anotion purchaser be oan« 
celled. Shiam Lai’s suit was brought on 
23rd August 1936. 

The trial Court holding that the decree 
obtained by Mt. Anandei on the basis of 
the promissory note against Bam Piari and 
the decree obtained by Mt. Anandei in the 
suit under O. 21, R. 63 were both collu¬ 
sive, decreed both the suits. Mt. Anandei 
appealed to the District Judge and the 
learned Judge while disagreeing with the 
findings of the trial Court about the collu. 
sive nature of the decrees dismissed the 
appeals and upheld the trial Court’s decree 
in favour of the plaintiffs on the ground 
that as the plaintiffs were not made parties 
to the suit brought by Anandei under 
O. 21, R. 63, Civil P. 0., their rights were 
not affected. Mt. Anandei brings these 
appeals against the decrees of the learned 
District Judge. 

1 am of opinion that both these appeals 
must be decreed. The learned District 
Judge has relied on a remark made by their 
Lordships of the Calcutta High Court in 
AIR 1921 Cal 101^ to the effect that a 
person who has derived title to the disputed 
property from the claimant (under 0. 21, 
R. 58) subsequent to the order of release 
(of attachment) must also be made a party 
(to a suit under R. 63) if it is intended to 
bind him by the result of the suit. The 
question however is not whether or not the 
plaintiffs.respondents are bound by the 
decree obtained by Mt. Anandei in her suit 
under 0. 21, R. 63, but the realquestion is 
whether they can claim title to the houses 
in suit by virtue of their purchases from 
Gur Prasad as against the appellant auc- 
tion purchaser. On this point S. 64, Civil 
P. G., and S. 52, T. P. Act, are both against 
them. It is not disputed that as held in 
AIR 1921 Cal 101,^ relied ou by the 
learned counsel for the respondents himself, 
the order for release from attachment in a 
case under O.' 21, R. 58, Civil P. 0., does 
not put an end to the attachment so as to 
leave the claimant free to deal with the 
property as he likes, and that if a suit is 
brought by the deoree-holder to establish 
a right to attach the property and a decree 
is passed in his favour, the effect of the 
decree is to set aside the order of release 

1, Fiotap Ohandxa y. Sarat Ohandia, (1921) 8 
A1 B Oal 101 =s 62 I 0 348=26 0 W K 644 
ss 83 C L J 201. 


and to maintain uninterrupted the attach, 
menb originally made. This being so, the 
transfer of the house by Bamdei to Gur 
Prasad and by Gur Prasad to the present 
respondents would be void under the pro¬ 
visions of Sec. 64, Civil P. 0., against the 
claims of the present appellant under the 
attachment. The argument of the learned 
counsel for the respondents that Sec. 64 of 
the Code would have effect only in case the 
plaintiffs-respondents bad been made par¬ 
ties to her suit by Mt. Anandei is to my 
mind absolutely without force. Mulla in his 
commentary on O. 21, R. 60 also says : 

But iu the case of immovable property if a suit 
is brought by the decree-holder to establish his 
right to attach the property and the decree is in 
his favour, it has the effect of setting aside the 
order of release and of maintaining the attachment 
originally made. The result is that any private 
transfer of property by the claimant, though made 
after an order under this rule releasing the pro* 
perty from attachment, will be void under Sec. 64, 
if the right to attach is subsequently established 
by suit under Buie 63. 

Then the Us commenced by Ramdei 
bringing an objection under O. 21, R. 58, 
Civil P. C., cannot to my mind be said to 
have terminated before Anandei’s declara- 
tory suit was decided so that the transfers 
made by Ramdei and Gur Prasad contra¬ 
vened the provisions of Sec. 52, T. P. Act, 
also. This is, to my mind, clear from the 
Explanation attached to Sec. 52, T. P. Act, 
and I am supported in this view by the 
decision of their Lordships of the Madras 
High Court in 38 Mad 535^ in which it 
was held that a suit brought under O. 21, 
R. 63, Civil P. C., is a mere continuation 
of the proceedings in a claim petition and 
all alienations during the continuance of the 
proceediogs originated by the claim petition 
till the disposal of the suit brought to set 
aside the order passed on the claim peti- 
tion are affected by the doctrine of lis 
pendens. 

In view of what I have said above, the 
learned District Judge was not right in hold, 
ing that the plaintiffs-respondents could 
claim a valid title to the houses in dispute 
as against the appeUaut.decree-holder. I 
therefore decree both the appeals with costs, 
and setting aside the decrees of the learned 
District Judge dismiss both the suits with 
coats. 

d.s./r.k. Appeals decreed, 

2. Erishnaappa Ohetty v. Abdul Ehader Bahib, 
(1915) 2 A I B Mad 495 = 25 I 0 11 = 36 
Mad 685 = 26 M L J 449. 
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Ziaul Hasan and Yorke JJ. 

Mahabir Prasad — Applicant. 

V. 

C. B. Gupta — Opposite Party. 

Criminal Miac. Appin. No. 112 of 1938, 
Decided on 24th April 1939. 

(a) Contempt of Court — Private letter to 
Magistrate — Ill feelings between villagers and 
ziledar — Proceedings under S. 107, Criminal 
P. C., instituted by S. D. M. against villagers— 
During pendency of proceedings, pleader for 
villagers writing letter to S. D. M. requesting 
bim to take immediate steps against ziledar and 
not to proceed with cases against villagers — 
Letter held amounted to contempt of Court. 

It is in the highest degree dangerous to write a 
letter of any kind to a Magistrate seized of a case 
which can possibly be construed as calculated in 
any way to influence him in his handling and dis* 
posal of that case. [P 182 C 1, 2] 

Certain villagers who had ill-feelinga about the 
ziledar of the zamindar of those villages, approach¬ 
ed a pleader and told him all their grievances. The 
pleader wrote to the D. S. P., D. C. and S. D. M, 
about the grievances informing them that the zile¬ 
dar had once been previously suspended and re¬ 
quested that necessary steps might be taken as 
would enable the villagers to live in peace. In the 
meantime some trouble arose between the ziledar 
and the villagers when Naib Tahsildar visited the 
villages for realization of revenue. As a result, pro¬ 
ceedings under S. 107, Criminal P. 0., were insti¬ 
tuted against the villagers. During the pendency of 
those proceedings the pleader for the villagers again 
wrote to the S. D. M. before whom the proceedings 
were pending. In this letter after stating that in 
spite of the last letter no steps were taken the 
pleader requested that such steps might be taken 
immediately and that the proceedings pending 
against the villagers under 8. 107 should not be 
proceeded with : 

Held that the second letter to the S. D. M. 
clearly amounted to contempt of Court. 

[P 180 0 2] 

(b) Contempt — Contempt of Subordinate 
Courts — Courts receiving letters amounting to 
contempt must bring this to notice of High 
Court. 

It is the duty of all Magistrates who receive let¬ 
ters amounting to contempt of Court or upon whom 
any attempt is made to bring improper influence 
to bear in connexion with their magisterial work, 
to bring the fact to the notice of the High Court. 

[P 181 0 2] 

Govind Dayal Srivasfcava — 

for Applicant* 

R. F. Bahadurji — for Opposite Party, 

' Order. — This is an application under 
S. 2, Contempt of Courts Act, read with 
Ss. 219 and 220, Government of India Act, 
by one Mahabir Prasad against Mr. 0. B. 
Gupta, an advocate of this Court and a 
member of the Legislative Assembly, aris¬ 
ing out of the following circumstances: In 
July 1938 there is said to have been some 


ill-feeling between the tenants of villages 
Nayagaon and Kampta on the one hand 
and Mahabir Prasad, the present applicant, 
who is the ziledar of Chaudhri Gajadhar 
Prasad, zamindar of those villages, on the 
other. The villagers, we are told, approach, 
ed the opposite party Mr. 0. B. Gupta and 
in consequence he wrote to the Superinten¬ 
dent of Police a letter dated 26th July 1938 
of which he sent copies to the Deputy Com. 
missioner and the Sub-divisional Officer for 
information and necessary action mention, 
ing the complaints made by the villagers 
against Mahabir Prasad, and further stat. 
ing that he had information that a previous 
Sub.divisioual Officer of the Lucknow tahsil 
bad on some previous occasion got the said 
Mahabir Prasad suspended. The request in 
this letter to the Superintendent of Police 
was that he should take such steps as were 
necessary and as might enable the tenants 
of that locality to live peacefully. Our in. 
formation on this point is derived from 
Mr. Gupta himself. It appears from the 
record that on the previous day, 25th July, 
the Naib Tahsildar of Lucknow had gone 
to the same villages of Nayagaon and 
Kampta, and on the occasion of this visit, 
which was in the performance of his offi. 
cial duties in connexion with the realiza¬ 
tion of revenue, there was some trouble, as 
a result of which a report was made by 
the tenants at police station, Mandiaon, at 
3 A. H. on 26th July, and a report made by 
the Naib Tahsildar to the Tahsildar on the 
same day, and subsequently proceedings 
under S. 107, Criminal P, C. were insti¬ 
tuted against some of the tenants. These 
proceedings were pending in the Court of 
the Sub.divisioual Officer, Lucknow, Bai 
Sahib Mr. Anand Bwarup, when on 6th 
September 1938 the opposite party, Mr. 
Gupta, wrote the letter which is the subject 
of the present proceedings. This letter is 
headed ‘‘urgent" and runs as follows : 

Dear Mr. Anand Swamp, 

On 26th Jnly 1938 I sent a letter to Mr. Parkin, 
the Superintendent oi Police, complaining against 
the conduct of one Mahabir Prasad, ziledar of 
Ob. Gajadhar Prasad, zamindar of the villages, 
Kampta and Nayagaon, in the Lucknow district, 

A copy of that letter was sent to the Deputy Com¬ 
missioner, Lucknow, as well, which I think must 
have been sent to you for necessary action. I did 
not hear anything since then as to the steps that 
were taken in the matter. 

This morning an army of villagers, residents of 
villages Kampta and Nayagaon, have raided my 
house and are bitterly complaining against the 
action of the authorities in having proseonted 
tenants under S. 107 without oaring to Investigate 
into the complaint alleged against the ziledar 
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Mahablt Prasad. This is vqt 7 strange. I know It 
for certain that the said Mahabir Prasad was sus¬ 
pended tor hla misbehaviour on the recommenda¬ 
tion of the previous Sub*divislonal Officer, Mr, 
Sapru, who had investigated certain faots against 
the said gentleman. It pains me to find that the 
authoTltios have not taken any steps against Maha¬ 
bir Prasad and Instead have issued orders for 
binding down some 20 tenants of the said village. 

1 shall request you therefore to take immediate 
steps against the said Mahabir Prasad and not 
proceed with the oases under S, 107, Criminal 
P. 0. I am forwarding a copy of this letter to the 
Deputy Commissioner as well. 

Hoping to hear soon from you on the subject. 

Yours sincerely, 

(Sd). 0. B. Gupta. 

On a reading of this letter, particularly 
on putting it side by side ^ith the letter 
dated 26th July 1938, a copy of which has 
been furnished to us by Mr. Gupta himself, 
we are of opinion that the writing of this 
letter grossly offends against the law of 
contempt of Oonit. It is in the clearest 
terms an attempt to prejudice the mind of 
the Magistrate in regard to the trial of the 
case pending against the tenants under 
S. 107, Criminal P. C., in which Mahabir 
Prasad was a witness for the prosecution. 
It assumes that the writer without having 
made any complaint in Court against 
Mahabir Prasad has a right to request a 
Magistrate to take immediate steps against 
Mahabir Prasad in respect of his conduct, 
whatev.er that conduct may be, and it 
assumes that the writer is entitled to direct 
the Magistrate not to proceed with the cases 
under S. 107. It is, and indeed it is no 
longer denied to be, a clear case of contempt 
of Court. Learned counsel for Mr. Gupta 
has urged before us that this application 
against Mr. Gupta is not a bona fide appli¬ 
cation but has been filed by Mahabir Pra¬ 
sad in revenge for the attacks made on him 
by Mr. Gupta in these two letters. We are 
not really concerned with the question of the 
bona fides of Mahabir Prasad but with the 
question whether the letter written by 
Mr. Gupta is or is not an offence against 
the law of contempt of Court. The fact 
relied upon by learned counsel that the 
letter was not brought to our notice by the 
Magistrate himself does not seem to us to 
be a fact at all helpful to learned counsel’s 
client. It may be that the Magistrate 
thought that as he was not at all swayed 
by the remarks of Mr. Gupta in this letter, 
it was unnecessary for him to take any 
action in regard to it. We would however 
point out that in our opinion it was the 
hounden duty of the Magistrate (and of the 
DeDnty Commissioner, if, as would appear 


from the concluding remarks in this letter, 
he actually received a copy of it) to bring 
this matter to the notice of this Court, and 
we would like to emphasize very strongly 
the point that it is the duty of all Magis¬ 
trates who receive such letters or upon 
whom any attempt is made to bring impro¬ 
per influence to bear in connexion with 
their magisterial work to bring the fact to 
the notice of this Court. When this matter 
came up for disposal on 6th April 1939 
learned counsel for Mr. Gupta, who was not 
himself present, put before us a petition by 
way of apology from his client. In this 
petition he says, after reciting facts which 

we have mentioned earlier in this order: 

In order to remind the authorities of my previ¬ 
ous letter dated 26th July I wrote a letter to Mr. 
Anand Swarup in his capacity as Sub-divisional 
Officer v»ithin whose jurisdiction the tenants were 
residing. The letter was written with the solitary 
view of bringing t-o his notice the grievances of the 
tenants against the ziledar. 

We regret that we are unable to accept 
this as a true statement of facts. He goes 
on to say : 

At the time when this letter was dictated by me 
to my steno-typist I was in a great hurry to pro¬ 
ceed to the Council Chamber to attend to soma 
business. The letter of 6th September was dictated 
in a great hurry and I signed it without reading 
it over again. 

Again we have to regret that Mr. Gupta’s 
statement in this connexion is not true. 
An examination of the original letter on 
the file of the proceedings under S. 107, 
Criminal P. C., shows that Mr. Gupta cor¬ 
rected this letter in his own handwriting 
in the middle and near the end. It is quite 
clear that these corrections could not have 
been made without his having read over 
what be bad dictated and read it with 
some care. Mr. Gupta tells us that the 
explanation of this admittedly incorrect 
statement made by him is that he made it 
by a reference to the copy which he had 
in his possession which showed these cor¬ 
rections in the handwriting of bis clerk, 
and that the explanation therefore of his 
making an incorrect statement is that he 
had forgotten that he had in fact read over 
the letter. We accept his explanation but 
we do not think that Mr. Gupta, who is 
an advocate of this Court, being in the 
position of having to furnish an explana- 
tion of a letter written by him, should 
have pub before the Court an explanation 
based on facts nob properly verified by 
him. The petition of 6th April 1939 con¬ 
tinues as follows ; 

It was never my intention to interfere with the 
administration of justice and at that time 1 little 
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thought that by writing this letter I would be 
committing contempt of Court. The letter was 
dictated in absolutely good faith. I am sorry that 
in the letter I have addressed to Mr. Anand 
Swarup I have been led unconsciously to use cer¬ 
tain sentences contrary to my intention which 
I am informed brings me within the provisions 
of the Contempt of Courts Act. I had not the 
slightest intention to prejudice the Sub-divisional 
Officer in arriving at true conclusions. Now I 
know that I have committed a mistake and I must 
suffer for it. I leave the matter in the hands of 
the Court. 

In view of the facts in regard to this 
explanation and apology to which we have 
drawn attention above, we indicated to 
learned counsel appearing for Mr. Gupta 
that we were not satisfied with the apology 
and on 9bh April Mr. Gupta, who was 
again not present, added a rider to his 
previous written statement in the following 
terms : 

I express my sincere regret and apology to the 
Hon’ble Court, for having committed contempt of 
Court and I undertake not to repeat the same in 
future. 

As Mr. Gupta was not himself present 
in Court to explain the matters mentioned 
above, we postponed the final disposal of 
the matter until 19th April and requested 
counsel to produce his client on that date. 
Mr. Gupta has appeared before us and we 
have heard what he had to say in explana¬ 
tion of the incorrect statement about not 
reading over the letter again contained in 
his first apology. Mr. Gupta has again 
pressed before us the point that he did not 
realize that he was committing an offence 
of contempt of Court because he regarded 
himself as writing to Mr. Anand Swarup 

executive capacity of a Sub- 
divisional Officer and not as the Magis¬ 
trate trying a case under S. 107, Criminal 
P. C. We think it is a pity he made this 
statement because it is in fact contradicted 
by his request to the Magistrate nob to 
proceed with the cases under S. 107 which 
were pending in his Court. If Mr. Gupta’s 
statement is true that he, an advocate of 
this Court, is incapable of realizing that 
after a Magistrate has started proceedings 
in a case under Sec. 107 and has issued 
notices under S. 112. it is impossible to 
address to him in connexion with those 
cases a letter of the type of Mr. Gupta a 
letter of 6th September 1938, it is quite 
time that both he and any other persons 
who may be likely to be under a similar 
misapprehension should realize fully that 
it IS in the highest degree dangerous to 
write a letter of any kind to a Magistrate 
seized of up case which can possibly be con- 


V. V. N. Shukla a. I.R, 

sbrued as calculated in any way to influence 
him in his handling and disposal of that 
case. The question, which remains for con¬ 
sideration, is whether we should act under 
Proviso 1 to S. 3, Contempt of Courts Act, 
which provides that 

the accused may be discharged or the punishment 
awarded may be remitted on apology being made 
by it to the satisfaction of the Court, 

or whether we should compel Mr. Gupta 
to purge his contempt by payment of a fine 
or the undergoing of a sentence of imprison¬ 
ment. The only case of a similar nature to 
which we have been referred in this con-- 
nexion is 1939 A L J 99,^ In that case the 
gentleman concerned immediately on the 
issue of the notice appeared in Court and 
made a very complete apology and gave an 
undertaking, and in consequence the apology 
was accepted. In the present case the Court 
did not insist on the personal appearance 
of Mr. Gupta, and Mr. Gupta never did 
appear until we called on his counsel to 
produce him personally before us. Farther 
than this the first apology which he ten¬ 
dered was unsatisfactory as we have made 
clear earlier in this order and it was only 
when we pressed his learned counsel in the 
matter that a full and proper apology and 
undertaking was furnished to the Court. 
Moreover, Mr. Gupta though he has not 
been practising recently, is an advocate of 
this Court according to his own statement 
of some ten years’ standing and became a 
pleader as long ago as 1925. He is the last 
person therefore who should have allowed 
himself to be guilty of an offence of this 
kind. In these circumstances we do not 
feel that we should be justified in accepting 
his apology as fully meeting the require¬ 
ments of justice, and we think it is neces¬ 
sary to sentence him according to law. We 
accordingly direct that Mr. C. B. Gupta 
shall pay a fine of Rs. 200. In default he 
will undergo one month’s simple imprison¬ 
ment. We allow one week for deposit of 
the fine. 

N.S./R.K. Order accordingly, 

1. Emperor v. Gajadhar Prasad, (1939) 26 A IR 
All 247=1939 A L J 99. 
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Criminal Misc. Apple. No. 109 of 1938, 
Decided on 17th April 1939. ^ 
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Contomplof Court—‘Private letter to officer— 
'Letter to Magistrate containing request to take 
steps in executive capacity for ensuring peace- 
ful celebration of certain ceremonies likely to 
■'be obstructed by certain people—No prayer 
‘that such persons should be bound down under 
See. 107, Criminal P. C.—No judicial proceed¬ 
ings pending against those persons when letter 
■received by Magistrate — Writer of letter held 

■ not guilty of contempt of Court. 

An application was sent to tbo Sub-Divisional 
Magistrate in which it was stated that the appli¬ 
cant while taking a certain religious prooeseion 
previous year was obstructed by certain people and 
prayed that as he was taking similar procession 
again, necessary arrangements be made and suit¬ 
able proceedings be taken for the safe celebration 
of the procession. In a police inquiry that was 
subsequently ordered a written undertaking was 

■ taken from persons causing obstruction that they 
would not disturb the procession. The police 
recommended that, those persons should also be 
bound down under 8. 107, Criminal P. 0. In the 
meantime the applicant's son sent a private letter 

■ to the Magistrate requesting him to take necessary 
steps in his executive capacity to ensure the peace¬ 
ful celebrations of the ceremonies organized by his 
father by making necessary arrangements. The 
letter however did not contain any prayer that the 
persons causing obstruction should be bound down 

• under 8. 107, Criminal P. 0. In fact notices under 
Sec. 107 were issued to those persons upon recom¬ 
mendation by the police some time after the 
Magistrate received the letter : 

Held that as no judicial proceedings were pend- 

• ing against those persons when the letter was 
received by the Magistrate and as the writer of 
-the letter did not intend to influence the Magis- 
trate by means of the letter, he was not g'liRy 

• contempt of Court. [P 183 0 1; P 184 0 1, 

S. C, Das — for Applicant. 

E. F. Bahadurji and Radha Krishna — 

for Opposite Party. 

Order. — This is an application by one 
Bam Shankar Brahmin praying that the 

■ opposite party, V. N. Shakla, who, he says, 
has been guilty of contempt of Court be 
suitably dealt with. The facts are that in 
1938 the opposite-party's father, Pandit 
Bhoop Narain Shukla, who is a resident 

■ of village Bawan in the Hardoi District, 
wanted to take out a religious procession 

. on the occasion of the Janma Ashtmi 
festival and on 20th July 1938, he put in 
an application before the Sub.Divisional 
, Magistrate alleging that he had been tak- 
ling out the Janma Ashtmi procession for 
many years bub that in the previous year 
Ram Shankar (the present applicant), Ram 
Saran and others who wore people of bad 
character and inimical to him obstructed 
him in taking it out and showed readiness 
fco commit a breach of the peace. Ha prayed 
in his application that “necessary arrange- 
ments be made and suitable proceedings be 
‘Itaken." The Sub-Divisional Magistrate on 


receiving this application called for a report 
from the kotwali police, and on 4th August 
1938 the Station OflBcer submitted his 
report. He took an undertaking in writing 
from the present applicant and certain 
others, Bam Saran, Gairaj Prasad and 
Sadanand, that they would not obstruct 
any procession that Pandit Bhoop Narain 
should take out. In forwarding this under¬ 
taking along with his report the Bub.Ins¬ 
pector suggested that if the undertaking be 
nob considered sufficient, the signatories to 
it be bound over under Sec. 107, Criminal 
P. 0. This report reached the Sub-Divi¬ 
sional Magistrate’s Office on 8bh August 
and on 12th August, the learned Magistrate 
ordered the issue of notices under Sections 
107/112, Criminal P. 0. Finally the pro¬ 
ceedings were dropped on 22nd August as 
the celebrations had by that time passed 
off peacefully. In the meantime, on 9th 
August 1938, the opposite party sent a 
letter to the Sub-Divisional Magistrate, 
Hardoi, in the following terms : 

My dear respected Deputy Sahib, 

I am sorry I could not see you again yesterday 
as your honour was very busy at 4 P. M. and my 
train was due to arrive at 4-15. I do not_ want to 
present my anxieties and troubles again before 
your honour. Those were well-mentioned in my 
respected S. D. 0. Mahihabad's letter. 

I however submit the programme of our 
Krishna Janma Ashtmi festival and hope your 
honour will kindly take necessary steps for saving 
our religion and culture well. 

Sir, my father Pandit Bhoop Narain Shukla of 
Bawan is an old man of about 70. He is a true 
devotee of Lord Krishna and has a good faith in 
him. He was much shocked last year when cer¬ 
tain troubles regarding Dadhi procession were 
created and when as a result that was stopped. 
Being in services here I cannot help him. He is a 
peace loving gentleman and this is why that ha 
last year preferred it well to stop his procession 
and seek police help than to join in a hand to 
hand fight. Hundreds of devotees go there from 
the near.by villages and if any trouble will arise 
from the side of the goondas who have some 
malice against us, it would be very difficult to 
pacify them and have an immediate control over 

them. 

Now I hope your honour will do the needful 


and oblige. 


Yours obediently, 
V. N. Bhukla, 


Assistant Station Master, 
Rahimabad, Dist. Lucknow. 

It is on the basis of this letter that the 
present application has been brought and 
it is said that the letter constitutes inter¬ 
ference with the administration of justice 
and amounts to contempt of Court. The 
reply of the opposite party is that he 
never Intended by the letter in question to 
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interfere with the course of justice and 
that all that he meant was that the Magis¬ 
trate should take steps in his executive 
capacity to ensure a peaceful celebration of 
the ceremonies organized by his father. 
After hearing the counsel for parties we 
have come to the conclusion that it is very 
doubtful that the opposite parties intended 
by the letter of 9th August to induenee 
the learned Magistrate in his judicial capa¬ 
city. In fact there are indications to the 
contrary and in support of the opposite 
party’s reply. 

In the first place the application of the 
opposite party’s father dated 20th July 
1938 does not contain any prayer that the 
persons named therein be bound over under 
S. 107. Criminal P. C. On the other hand 
the application is headed "Informatory 
application for the arrangement of the 
Uthsav of Janma Ashtmi and Dadh in 
village Bawan thana kotwali, Hardoi” and 
the prayer is merely that necessary arrange¬ 
ments be made and proper steps be taken. 
It is also noteworthy that in this applica- 
tion the applicant did not name all the 
persons against whom he wanted steps to 
be taken but mentioned them as **Bam 
Shankar, Bam Saran and others.” If the 
applicant's intention had been that the 
persons complained against should be bound 
over to keep the peace he would naturally 
have named and described each and every¬ 
one of those persons. It is true that pro- 
ceedings under Sec. 107, Criminal P. C., 
were started against the applicant and 
some others but that was on the report 
of the police and not on account of any 
prayer on the part of Pandit Bhoop Narain. 
Then again those proceedings were started 
as already noted on 12th August 1938, and 
the letter in question was written by the 
opposite party on 9th August so that when 
ithat^ letter was written, no judicial pro¬ 
ceedings were pending before the learned 
Magistrate to whom the letter was ad¬ 
dressed. Of course every private communi¬ 
cation to a Judge for the purpose of 
influencing his decision upon a pending 
matter is contempt of Court as tending to 
interfere with the course of justice {vide 
Halsbury’s Laws of England, Vol. 7, p. 7), 
and if at the time that the opposite party 
wrote the letter in question proceedings 
under See. 107, Criminal P. C., had been 
pending before the learned Magistrate and 
if the intention of the opposite party had 
been to influence the Magistrate by means 
of that letter, he would undoubtedly have 


been guilty of contempt of Court. We are 
of opinion however that there was no such 
intention on the part of the opposite party. 
Nor were proceedings under S. 107 pend¬ 
ing at that time. We therefore accept the 
explanation of the opposite party and 
reject this application. 


i 


n.s./e.k. Application rejected. 
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ZiADL Hasan and Yorke JJ, 

Lai Baijnath Singh and others — 

Debtors —Appellants- 

V. 

Lala Tulshi Bam — Claimant — 

Bespondent- 

First Appeal No. 62 of 1937, Decided on 
2l8t March 1939, against decree of Special' 
Judge, First Class, Partabgarh, D/. 16th 
February 1937. 

U. P. Encumbered Estates Act (25 of 1934), 
Ss. 14 (4), 15 Nature of power of Special’ 
Judge under S. 15 explained — Power is not 
affected by Proviso (ii) to S. 3 (a) of Usurious 
Loans Act. 

The phrase in S. 15 “shall accept the findings- 
of the Court which passed the decree except in so 
far as they are inconsistent with the provisions of • 
S. 14“ should be interpreted in a wider sense mean¬ 
ing that the Special Judge should consider whether' 
those findings are inconsistent with Cl. (4) (a), (b) 
and (c) of S. 14. This, in other words, means that, 
be should see whether the Civil Court that passed < 
the decree could have passed the decree which iC 
did pass if that Court had had to comply with the 
provisions of S. 14: A IB. 1939 Oudh 76, Bel. on, 

m,.. [P 186 0 21 

This power given to the Special Judge is not in. 
any way taken away by the proviso (ii) to 8. 3 (a), . 
Usurious Loans Act. [P 106 0 ll. 

Kashi Prasad Srivastaya — 

for Appellants, 

M. L. Saksena — for BespondenU 

Judgment.—This is an appeal from th& 
judgment of the Special Judge, first class,. 
Partabgarh, decreeing the claim of Tulshi* 
Bam, creditor, under Ss. 9 and 14, Encum-.. 
bered Estates Act, against Lai Baij NatK 
Singh and the trustees of the said Lai Baij . 
Nath Singh for Bs. 3369-2-0 with costa 
and future interest at Bs. 4.4.0 per cent, 
per annum from 19th June 1935 till the 
date of realization. This was a claim for 
the amount due on the basis of a loan.- 
which had been the subject of a decree. 
The debtor Lai Baij Nath Singh borrowed * 
Bs. 2000 from the claimant Tulshi Bam on 
3rd October 1931 and executed a pronote-- 
providing at the rate of Bs. 2 per cent, per 
mensem simple interest. Tulshi Bam in. 
due course instituted a suit on foot of the^- 
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pxoDote, and on 5tih October 1934 obtained 
a decree for Bs. 3039, with ooata amount, 
ing to Bs. 202 and future interest at Bs. 6 
per cent, per annum. In this suit the rate 
of interest was reduced from Bs. 2 per 
cent, per mensem to Be. 1-8.0 per cent, per 
mensem and the claim decreed on that 
basis. In the present proceedings under the 
Encumbered Estates Act it was contended 
on behalf of the debtor that the interest 
allowed by the Court which passed the 
decree was excessive and that it should be 
farther reduced under the provisions of the 
Usurious Loans Act. It was contended in 
reply that under the provisions of the 
Usurious Loans Act the Court could not do 
anything which would affect any decree of 
the Court, and the learned Special Judge 
has based his decision partly on that argu¬ 
ment and partly on his reading of the pro¬ 
visions of S, 15 and S. 14 (4), Encumbered 
Estates Act, and has declined to interfere 
with the existing decree except in so far 
that he has reduced the rate of future 
interest to Es. 4.4-0 per cent, per annum 
with effect from 19th June 1935, that being 
the date on which the application under 
S. 4, Encumbered Estates Act, was made in 
the Court of the Deputy Commissioner of 
Partabgarh. The first question is whether 
the learned Special Judge has correctly 
interpreted the provisions of Ss. 14 and 15, 
Encumbered Estates Act. S. 14 (4) of that 

Act provides that . , , , . „ 

in examinmg each claim the Special Judge shall 
have and exercise all the powers of the Court in 
which a suit for the recovery of the money due 
would lieand shall decide the questions in issue on 
the same principles as those on which such Court 
would decide them, subject to the following provi¬ 
sions, namely (a) the amount of interest held to 
be due on the date of the application shall not 
exceed that portion of the principal which may 
still be found to be due on the date of application; 
(b) the provisions of the Usurious Loans Act 10 of 
1918 will be applicable to proceedings under this 
Act; (c) the provisions of the United Provinces 
Agriculturists’ Relief Act of 1934 shall not be 
applicable to proceedings under this Act. 

Prima faoie in view of the reference to 
the powers of the Court in which a suit for 
the recovery of the money would lie, these 
provisions relate to the examination and 
disposal of claims for the recovery of money 
for which no decree has yet been obtained. 
Sec. 16 is headed: “Saving in respect of 
existing decrees," but the Section really 
deals with the manner in which the Special 
Judge is to approach the determination of 
claims based on existing decrees. The 
Section runs ss follows: 

In determining the amount due on the basis of 
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a loan which has been the subject of a decree tho 
Bpocinl Judge shall accept the dudinga of tho 
Court which passed the decree except In so far as 
they are inconsistent with the provisions of 8.14. 

There is a Proviso which however does 
not call for consideration in the present 
case. Now interpreting the phrase shall 
accept the findings of the Court which 
passed the decree except in so far as they 
are inconsistent with the provisions of 
S. 14" in its widest possible sense, this may 
be taken to mean that the Special Judge 
will consider first whether those findings 
are inconsistent with Cl. (4) (a), that is 
whether the amount of interest allowed by 
the decree was in excess of the portion of 
the principal found still to be due at the 
date of the suit or decree; secondly he will 
have to consider whether the provisions of 
the Usurious Loans Act have or have not 
been applied in the previous case, and 
thirdly he will have to consider whether in 
the previous case the Court has applied the 
provisions of the United Provinces Agri¬ 
culturists’ Belief Act. In the present case 
no question of inconsistency with provi¬ 
sions (a) and (c) arises, and prima facie 
there can be no inconsistency with provi¬ 
sion (b) since in fact the Court which 
granted the decree did apply the provi¬ 
sions of the Usurious Loans Act in order to 
reduce the rate of interest. The argument 
pub forward on behalf of the appellant is 
that although the Court which gave a 
decree against Lai Baij Nath Singh in the 
pronote suit clearly did apply the provi¬ 
sions of the Usurious Loans Act, it was not 
in a position to apply the provisions of the 
Usurious Loans Act 10 of 1918 referred 
to in Cl. (4) (b), Encumbered Estates Act, 
because at that date the Usurious Loans 
Act 10 of 1918 had not as yet been amen¬ 
ded by the Usurious Loans (United Pro¬ 
vinces) Amendment Act No. 22 of 1934 
which only received the Governor-General’s 
assent on 10th April 1935. In our opinion 
there is no force whatsoever in this argu. 
ment. That would amount to giving retro, 
spective effect to the amended Usurious 
Loans Act inconsistently with the provi¬ 
sions of Sec. 1, sub-cl. (2) which provides 
that 

the provisions of this Act shall apply to all suits 
instituted after the passing of this Act to which 
the Usurious Loans Act of 1918 hereinafter 
referred to as the principal Act would apply, 

To accept this argument would also in- 
volve rejecting the view taken by a Bench 
of this Court of which one of us was a 
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member in 1939 OWN 118.^ In that case 
it was said: 

When however there has been a decree the 
Special Judge nausfc under Sec. 15 accept the find" 
ings of the Court which passed the decree except 
in so far as they are inconsistent with the provi¬ 
sions of S. 14. This, in our view, means that he 
has to see whether the Civil Court that passed 
the decree could have passed the decree which it 
did pass if that Court had had to comply with the 
provisions of S. 14, or, to put it in other words, the 
Special Judge has to say to himself ‘ if, I, under 
Sec. 14 had then had to give a decree would the 
decree that I could have given under S. 14 corres¬ 
pond with the decree which the Civil Court has in 
fact given ? 

We have been shown no sufficient reason 
for thinking that that view was other than 
a correct view. The point which has weighed 
very strongly with the learned Special 
Judge is that by Proviso (ii) to Sec. 3 (l), 
Usurious Loans Act, it is laid down that in 
the exercise of its powers under the earlier 
provisions of that Section the Court shall 
not do anything which affects any decree 
of a Court. The learned Special Judge was 
of opinion that as under this provision the 
Oourb cannot do anything which might 
affect the decree of a Court, it follows that 
the Special Judge, in reopening so far as is 
permitted the decree of the previous Court, 
oould not by applying the provisions of the 
Usurious Loans Act, do anything which 
might affect that decree. We are of opinion 
that this is not a correct reading of the 
provisions of Sec. 15. The Special Judge, 
when acting under S. 14 (4) and applying 
the provisions of the Usurious' Loans Act, 
is by the very provisions of S. 14 read with 
S. 15 empowered to interfere with the find¬ 
ings of the Court which passed the decree 
in certain specific circumstances, and we do 
not think that this power could be taken 
away by the application of the Proviso on 
which reliance has been placed by the 
learned Special Judge. The learned Special 
Judge is also of opinion that the only case 
in which it is possible for the findings of 
the Court which passed the decree to be 
inconsistent with the provisions of Sec. 14 
is one in which the amount of interest 
decreed is in excess of the portion of prin¬ 
cipal still found to be due on the date of 
the suit or decree. The point is an inter¬ 
esting one but we do not think that for the 
purposes of the present appeal it is neces¬ 
sary to decide it in view of the fact that 
the inconsistency suggested on behalf of 

X, Pb, Ramsagar Prasad v. Mt. Shayama, (1939) 26 
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the appellant does not exist since in fact 
the provisions of the Usurious Loans Act 
were applied by the Court which granted 
the decree. The lower Court has therefore 
rightly refused to make any further reduc¬ 
tion in the rate of interest. There is no 
force in the present appeal which accord¬ 
ingly fails and is dismissed with costs. 
n.s./r.k. Appeal dismissed. 
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Thomas C. J. and Ziahl Hasan J. 

Chaudhri Khaliquzzaman—Defendant 

— Appellant. 

V. 

Miss A. H. Parakh and another — 

Plaintiffs — Respondents. 

First Appeal No. 102 of 1936, Decided 
on 2lat February 1939, against order of 
Civil Judge, Lucknow, D/- 26th May 1936. 

Sale of Goods Act (1930), S. 59 (1)—Breach 
of warranty—Measure of damages stated. 

In case of breach of ^varranty by the seller the 
measure of damages U not the full consideration 
which has passed from the buyer. Any benefits 
received by him under the contract must be taken 
into consideration and the damages recoverable 
will be the excess only of the value of the one 
over the other; the measure of damages is the dif¬ 
ference .between the actual value of the property 
and its value if the property had been what it was 
represented to be : (1920) 3KB 475, Ref. 

[P 188 0 1, 2] 

M. Wasim and Ali Hasan — 

for Appellant. 

R. F. Bahadurji and J. K. Tandon — 

for Respondents. 

Judgment.—This is an appeal against a 
judgment and decree of the learned Civil 
Judge of Lucknow in a suit for recovery of 
ndoney. The plaintiffs are three ladies, who 
have obtained probate of the will of the 
late Mr. E. H, Parakh, batter known as 
Mr. Eduljee, who was proprietor of the 
firm of Messrs. Eduljee & Co. of Lucknow. 
The claim was for Bs. 5238-2-0 consisting 
of part price of a Graham Page motor car 
supplied to the appellant, price of petrol, 
charges for repairs of the said car and an¬ 
other car and price of oar parts supplied. 
It appears that in May 1930 the appellant 
purchased a new Morris Cowley car for 
Rs. 3900 from Mr. Eduljee. After using 
the car for about two years, the appellant 
was prevailed upon by Mr. Eduljee to get 
his Morris Cowley oar exchanged for a 
Graham Page car. The terms were that 
the appellant should pay Rs. 3500 more in 
cash besides giving the Morris Cowley oar 
in exchange. The exchange price of the 
latter oar was fixed at Bs. 1500 so that 
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the Graham Page oar ms sold to the ap. 
pellant for Ea. 6000. This sum of Rupees 
8500 is included in the plaintiffs’ claim. 
Hhe defence to the suit was that the Gra¬ 
ham Page oar was purchased on Mr. Edul- 
jee'a assurance that it was a 1932 model, 
that it had an engine of 25 horse power 
and that it would do 20 miles per gallon of 
petrol. It was also said that Mr. Eduljee 
eontraoted to give free service for a year. 
The defendant’s case was that the oar 
began to give trouble almost immediately 
after he took delivery of it, that it had to 
be sent for repairs several times to Mr. 
pjduljee’a workshop, that Mr. Eduljee as¬ 
sured the defendant that the car would 
give no trouble after it had run five hun- 
dred miles, that in spite of this assurance 
the oar continued to give trouble and when 
the defendant at last protested very strong¬ 
ly, Mr. Eduljee promised to give him a 
new oar in exchange for the Graham Page 
but that only two weeks later Mr. Eduljee 
died. The defendant went on to say that 
when after the death of Mr. Eduljee he 
epoke to the manager of the firm about 
Mr. Eduljee’s promise, he said he could do 
nothing in the matter. The defendant fur¬ 
ther said that the car was subsequently 
found to be of 1930 model and it never 
did more than eleven miles per gallon of 
petrol. It was pleaded that the transaction 
was brought about by misrepresentation 
on the part of Mr. Eduljee and that the 
damages suffered by the defendant on ac¬ 
count of the said misrepresentation and 
breach of warranty on the part of Eduljee 
.& Co. came to more than the amount claim¬ 
ed by the plaintiffs and that therefore 
nothing was due from the defendant to the 
plaintiffs. It was also contended that the 
«uit was barred by time. 

The learned trial Judge held that the 
euit was not barred by time and though 
holding that there was misrepresentation 
on the part of Eduljee & Co. alleged by the 
defendant, he was of opinion that as the 
defendant bad means of ascertaining the 
year in which the car was manufactured 
and its model he was not entitled to the 
benefit of S. 19, Contract Act. Out of the 
various items claimed, he found a sum of 
Es. 4997-2.0 proved but was of opinion 
that the defendant should be given a credit 
for Es. 261-0-6 for repairs done by Eduljee 
& Co., Es. 250 for repairs done by a private 
mistri in May 1933 and Es. 46 paid by the 
defendant to the U. P. Motor Car Co. on 
account of repairs done to the car by that 
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Company. Finally he gave the plaintiffs a 
decree for Es. 4681-1-6 against the appellant. 

The first point urged on behalf of the 
appellant was that the learned trial Judge 
was wrong in holding that the defendant 
was not entitled to avoid the contract 
under S. 19, Contract Act. This argunaent 
was based on two grounds: (1) that it is 
wrong to say that the defendant had any 
means of knowing the year of manufacture 
and model of the car, and (2) that the 
Exception to S. 19, Contract Act, did not 
apply to the present case. It is not in our 
opinion necessary to decide whether or not 
the Exception to S. 19 of the Contract Act 
applies to the case or whether the defendants 
had or had not any means of knowing the 
truth with ordinary diligence because the 
appellant does not want to avoid the con¬ 
tract altogether. He merely claims damages 
for breach of warranty. The case is really 
governed by the provisions of the Sale 
of Goods Act of 1930. We agree with 
the findings of the Court below, (a) that 
Mr. Eduljee assured the appellant that the 
Graham Page car was of 1932 model, (b) 
that he also assured him that the car 
would do twenty miles to the gallon of 
petrol, (c) that he further told him that the 
engine of the oar was of 26 horse power, 

(d) that the car was really of 1930 model, 

(e) that it did not do more than eleven 
miles per gallon, (f) that the horse power 
of the engine was found to be 23.43, and 
(g) that Mr. Eduljee promised to give free 
service for one year from the date of sale of 
the car. (a) and (c) are proved by Exhibit 
D. W. 2/1, copy of the application for regis¬ 
tration of the car, in which the year of 
manufacture of the car is shown as 1931 
and the horse power as twenty-five. We 
agree with the learned Judge of the Court 
below in believing the defendant’s state¬ 
ment that all the entries in this application 
with the exception of the first two were 
made by Eduljee & Co. With regard to (b) 
there is no documentary evidence on the 
record but we see no reason to disbelieve 
the statement of Mr. Khaliquzzaman, de- 
fendant, who is an advocate of this Court, 
that*Mr. Eduljee assured him that the car 
would do twenty miles to the gallon. With 
regard to (d) and (f) we have Exs. A.3 and 
A-2, the former being a letter from Pearey 
Lai & Sons of Delhi to the French Motor 
Car Co. of Lucknow dated 28th September 
1935, and the latter a letter from the 
French Motor Oar Co. of Lucknow to Mr. 
Khaliquzzaman dated 18th October 1935. 
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These exhibits are corroborated by the evi¬ 
dence of Mr. Bhomask, engineer of the 
French Motor Car Co. and by that of Mr. 
Khaliquzzaman. On (e) and (g) we again 
agree with the trial Court in accepting the 
evidence of the defendant-appellant. Having 
found the facts as mentioned above, we 
proceed to apply the law to those facts. 

Section 12, Sale of Goods Act, gives the 
difference between a condition and a war¬ 
ranty. A condition is defined as a stipu¬ 
lation in a contract essential to the main 
purpose of the contract, the breach of which 
gives rise to a right to treat the contract as 
repudiated ; while a warranty is a stipula¬ 
tion collateral to the main purpose of the 
contract, the breach of which gives rise to 
a claim for damages but not to a right to 
reject the goods and treat the contract as 
repudiated. Messrs. Aiyar and Iyer in their 
commentary on the Indian Sale of Goods 
Act at page 53 of the book describe a war¬ 
ranty in terms of the case in (1920) 3 KB 
475^ as follows: 

It denotes a stipulation which the law regards 
as collateral to the main purpose of the contract. 
A breach therefore does not entitle the buyer to 
reject the goods but only to claim damages. Sup¬ 
pose that a man buys a particular horse, which is 
warranted quiet to ride and drive. If the horse 
turns out to be vicious the buyer’s only remedy is 
to claim damages unless be has expressly reserved 
a right to return it. But if instead of buying a 
particular horse a man applies to a dealer to supply 
him with a quiet horse and the dealer supplies him 
with a vicious one, the stipulation is a condition. 
The buyer can either return the horse or keep it 
and claim damages. 

It; is clear that there was a breach of 
warranty on the part of Edulji & Co. in 
this case. S. 59 (l), Sale of Goods Act, 
provides as follows: 

Where there is breach of warranty by the seller, 
or where the buyer elects or is compelled to treat 
any breach of a condition on the part of the seller 
as a breach of warranty the buyer is not by reason 
only of such breach of warranty entitled to reject 
the goods; but he may 

(a) set up against the seller the breach of warranty 
in diminution or extinction of the price or 

(b) sue the seller for damages for breach of 
warranty. 

It is Cl. (a) of this sub-section under 
which the defendant-appellant claims 
reduction of the price of the car and the 
question is, what should be the measure of 
damages. At p. 511 of Kerr on Fraud and 
Mistake. Edn. 6 it is said: 

In actions of deceit the measure of damages is 
not the full consideration which has passed from 
the defrauded party. Any benefits received by him 

1. Hartley v. Hymens, (1920) 3 KB 475=90 
L J K B 14=124 L T 31=36 T L R 805=25 
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under the contract must be taken into considera-' 
tion and the damages recoverable will be the 
excess only of the value of the one over the other: 
the measure of damages is the difierence between 
the actual value of the property and its value if 
the property had been what it was represented 
to be. 

We have therefore to see what was th& 
actual value of the car supplied to th& 
appellant. Ex. D. W, 1/1 is a copy of the 
entry in the plaintiff’s stock book relating 
to the car in question. It shows that the 
car actually cost Eduljee & Co. a sum of 
Es. 3355-1.0 in December 1929 when it 
was received. To this we may add a sum of 
Es. 160 as railway freight from the port to- 
Lucknow. The total cost would therefore 
come to Es. 3505-1-0. It is urged on 
behalf of the appellant that the car re¬ 
mained unsold in the company for a period 
of two years and seven months, up to 
August 1932 when it was sold to the appel¬ 
lant, that it must have been used in the 
interval and that at any rate it must have 
depreciated in value during this period of 
two years and seven months. We are of 
opinion that this contention is well founded. 
It is a matter of common knowledge that 
every purchaser of a new motor car wants 
to purchase the latest model and not an 
old model. At any rate the car in question 
could certainly not have been sold in 1932 
for what it could have been sold in 1929 
or 1930. We think it would by no means 
be unfair to either party if we put the 
depreciation in the car up to 1932 at Es. 
1200. Therefore deducting this amount 
from Es. 3505-1-0 we get the actual value of 
the oar in 1932 at Es. 2305-1-0. From this 
amount must be deducted certain amounts 
which the appellant had to spend over 
repairs to the oar during one year from 
the date of purchase. The learned Judge 
of the Court below has fixed this amount 
at Es. 557-0-6 as follows: Es. 261-0.6 for 
repairs done by Eduljee & Co., Es. 250 for 
repairs dona by a private mistri in 1933. 
Es. 46 paid to the IJ. P. Motor Oar Go. on 
account of repairs. With regard to the first 
item it was agreed by the learned counsel 
for parties before us that the correct 
amount is Es. 88 only and it was also con¬ 
ceded by the learned counsel for the appel¬ 
lant that the last item of Es. 46 could not 
be taken into account as these repairs were 
done by the U. P. Motor Oar Co. after the 
lapse of a year from the purchase of the 
car by the appellant. Therefore the correct 
amount to be deducted comes to Bs. 338 
only. This leaves a balance of Es. 1967.1-0 
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to whioh the plaintiffs.respondents are in 
our opinion entitled. 

The plaintiffa-respondents have filed a 
oro 3 s>objeotion oontesting the findings of 
the trial Court, that there was a oontraot 
ol free servioe for one year and objecting to 
•the items of repairs which the trial Court 
found to be Es. 557-0.6. With regard to 
the first we have already held that we 
agree with the learned trial Judge in believ¬ 
ing Mr, Khaliquzzaman when he says that 
Eduljee & Co. contracted to give free ser¬ 
vioe for one year. As regards the items of 
iiepairs we have already said that the 
oorreot amount according to the counsel 
for both sides is Es. 338 and not Es. 
fi67-0.6. We therefore accept the appeal 
e.nd the cross-objection in part and modify¬ 
ing the decree of the trial Court, give the 
plaintiffs-respondents a decree for Es. 
1967-1-0 plus Es. 1426.10.6, price of 
petrol and accessories, total amount Es. 
3393-11-6. Parties will pay and receive 
costs in both Courts in proportion of suc¬ 
cess and failure. 

N.S./R.K. Order accordingly. 
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ZiAUL Hasan and Hamilton JJ. 
■CoTnTnissionert Lucknow Division, and 
others — Defendants — Appellants. 

V. 

- Mt. Bitana — Plaintiff — Eespondent. 

Second Appeal No. 368 of 1936, Decided 
on 28th March 1939, against order of Diet. 
Judge, Sibapur, D/- 11th August 1936. 

Landlord and Tenant — Under-proprielary 
■righl—Shankalap—Rent consisting of revenue 
and some percentage — Decree granting herit¬ 
able but non-transferableright, amount payable 

>by tenant being revenue and 20 per cent, as 
haq taluqdari—Taluqdar referring to decree as 
having given **haq malahat’*—On considering 
entries in remark column of settlement, wajib- 
sil-arz smd other circumstances decree held did 
not grant under-proprietary right. 

Bhankalap is not always an iinder-proptietary 

^icht : A I R 1923 Oudh 27, Bel. on. 

[P 192 0 1] 

Where claim is based on Bhankalap the fact 
that rent payable by the tenant is land revenue 
plus some percentage has by itself no value al¬ 
though taken in connexion with other facts it may 
give an indication that under-proprietary rights 
are conferred. [P 192 0 1] 

A person claimed in the settlement Court rights 
on the basis of a Bhankalap. The rights which 
were aotnally given to him by the decree were 
heritable but Don-transferable rights and the 
amount payable by him to the taluqdar was the 
.amount of the land revenue plus 20 per cent, as 
b ftq taluqdari. The words used in the decree were 
^'Mnddai ko is zamin men haq qabil wlrasat wo 
vaqabU intlkal hasll rahega.*’ In the application 
by taluqdar for asseesment of rent, reference was 


made to the decree as having given haq matahat. 
Entries in the remarks column of that sottIc:mont 
recited that under* proprietary rights wore not given 
and wajlb-ul-arz made this fact still clearer. In 
the later settlement the person holding the land 
was described as oooupanoy tenant. Upon a ques¬ 
tion as to the rights conferred by the decree having 
arisen ; 

Held that the decree did not grant under-pro- 
prietary rights to the tenant, who was therefore 
only an occupancy tenant; the word ‘matahat’ 
was not used by the taluqdar as recognition of 
the under, proprietary rights but only indicated 
that a subordinate tenure was created, the nature 
of which had been clearly set out in the decree : 
1938 OWN 1091, Bel. on', A I B 1918 P 0 77 
and Ain 1937 Oudh 473, Dieting. [P 192 C 2) 

M. Wasim and Ali Hasan — 

for Appellants. 

E. N. Shukla — for Respondent. 

Judgment. — This is a second civil 
appeal against a decision of the District 
Judge of Sibapur who dismissed an appeal 
against a decision of the Civil Judge of Kheri. 
The appellants are the legal representatives 
of the original defendant, the taluqdaria 
of the Khairigarh Estate, against whom 
a suit was brought by Munnu Lai and Mt. 
Bitana for possession of 67’88 acres and for 
mesne profits. The plaint alleges that plain, 
biff 2, Mt. Bitana, on behalf of herself and 
plaintiff 1 entered into possession as plain, 
tiff 1 who was a minor, was descended from 
one Ganga Prasad and as such was entitled 
to possession of the property, but the defen. 
dant got the name of plaintiff 2 entered as 
occupancy tenant and having filed a suit 
for arrears of rent obtained a decree and 
ejected her. Plaintiff 1 was found to have 
no status, but the suit was decreed in 
favour of plaintiff 2 on the ground that she 
was an under-proprietor in respect of the 
land in suit. 

It is common ground that Ganga Prasad, 
the predecessor in title of Mt. Bitana, oh- 
tained a decree Ex. A.9 on 26th September 
1871. He claimed in the settlement Court 
lights on the basis of a shankalap and the 
rights which were actually given by him 
by the settlement Court were heritable but 
non.transferable rights, the amount pay. 
able by him yearly to the taluqdar being 
the amount of land revenue plus 20 per 
cent, as haq taluqdari. The words used in 
the decree are "muddai ko is zamin men 
haq qahil wirasat wo naqabil intikal hasil 
rahega.” On 2nd July 1872, by an appli¬ 
cation Ex. 3, the taluqdar asked for the 
assessment of rent using the following 
words: arzi dawa tasfiya lagan arazi 
degree shuda" and also in the body of that 
application he referred to the decree as 
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having given “haq matahat,” It is on these 
two words that counsel for the respondent 
places great stress as indicating, according 
to him, the recognition that the decree 
had conferred under-proprietary rights. By 
Ex. 6 the Assistant Commissioner fixed the 
rent in accordance with the terms of the 
decree. The learned District Judge has re. 
ferred to the heading of this order contain¬ 
ing the words shankalap matahat sir” as 
evidence to show that under.proprietary 
rights had been given, but we find that the 
full heading is as follows : "naqal faisla az 
misil maqadma No. 2 . . . shankalap mata- 
hat sir” which, in our opinion merely means 
that Case No. 2 was a case in which under, 
proprietary rights were claimed as being 
based on a shankalap even if we presume 
that the words ‘ matahat sir” were employed 
to mean under.proprietary rights, and the 
heading certainly does not show in itself 
that the decree was understood by the 
Assistant Commissioner to be one which 
granted under.proprietary rights. In Ex. 9, 
a khetauni of the settlement of about the 
year 1873, this land appears in a column 
the heading of which is ' nam maliq wa 
haqdar matahat” but the remarks column 
has a note which refers to the decree as 
given heritable but non-transferable rights. 
In Ex. 10, a khasra of the same settlement, 
the land appears in a column which bears 
the heading qahiz darmiani, ” but again 
in the remarks columan there is a reference 
to the decree as giving heritable but non. 
transferable rights. The learned District 
Judge has not referred to the contents of 
the remarks column in these two exhibits 
and the entries in these columns were cer. 
tainly put there to make clear the fact that 
the rights were heritable but non-transfer- 
able to contrast them with under.proprie. 
tary rights which are transferable. The 
wajibularz which is Ex. A-2 in para. 12 
states that no under-proprietary rights 
were given in this village as all claims for 
them had been dismissed. In para. 13 it 
states that Ganga Prasad in his shankalap 
land had obtained a decree for heritable 
but non-transferable rights. In the present 
settlement the khetauni Ex. A.l shows that 
the 'plaintiff was entered as an occupancy 
tenant, and in the year 1932 when the 
taluqdar filed a suit for rent against Mt. 
Bitana he described her as "kashtakar 
kabzadar” by which he presumably meant 
an occupancy tenant and be certainly did 
not mean an under.proprietary tenant. 

The learned District Judge has held that 


A. I. B. 

as the decree conferred a heritable right 
and the amount of rent fixed was land 
revenue plus 20 per cent, as haq taluqdari, 
the right granted was an under.proprietary 
right and consequently the provisions of 
non.transferability could not be enforced ae 
they detracted from the under.proprietary 
right which had been conferred. Although 
the learned District Judge has not referred 
to 21 O G 180' in this connexion hs’ 
parbaps had it in mind and we think it 
advisable to show that there is a vital dif. 
ference between the facts of the two cases. 
In that case the plaintiff and the defendant 
were closely related and the taluqa of 
Bajapur was settled with the father of the 
defendant in 1859. In 1861, in the course 
of the regular settlement, the plaintiff 
applied for a settlement of a balf-share on 
the ground that he was jointly entitled to 
the estate with the defendant’s father and as 
he was directed to bring a claim at the time 
of settlement, six years later, he applied 
to have his name recorded as a co. owner 
in respect of a moiety of the taluqa. The 
parties effected a compromise and in the 
petition to the settlement Court the plain, 
tiff prayed that a decree for under.proprie¬ 
tary rights of the entire village Daulatpur 
be passed in favour of the plaintiff. The 
actual words used were **kabiz darmiani” 
and it was undisputed that they were 
correctly rendered as meaning an "under- 
proprietor.” 

On 1st November 1867 the Extra Assis¬ 
tant Commissioner made an order that the 
under.proprietary rights in respect of the 
lands within his jurisdiction should be 
decreed in terms of the compromise and 
as regards Daulatpur which apparently lay 
outside his jurisdiction, the petition should 
be referred for final orders to the Settle- 
ment Officer. The Settlement Officer on 
14th June 1869 passed a final order grant, 
ing an under.proprietary right in mouza 
Daulatpur without right of transfer subject 
to an annual payment of Bs. 461.4-0 and 
subject also to the other conditions con¬ 
tained in the deed of compromise. On 21st 
October 1872 there was a further agree- 
ment between the father of the defendant 
and the plaintiff who described themselves 
as "the proprietor and under-proprietor” of 
village Daulatpur. Their Lordships of the 
Privy Council decided that as an under- 
proprietary right had clearly been given 
by the compromise and by the decree, the - 

1. Siipat Singh v. Baaant Singh, (1918) 6 A 1B 
P 0 77=47 I 0 424=21 O 0 180 (P 0). 
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^ords "without right of transfer" could not 
take away the under.proprietor’s right to 
transfer hia interest which was a necessary 
incident of hia legal status. 1937 OWN 
959* was a very similar case which was 
decided by a Bench of which one of us was 
a member. There too there was an agree¬ 
ment between the parties and it was stated 
in it, "the said Raja may get my name 
entered in the column of under-proprietor. 

If by chance I, the executant, and my heirs 
refrain from obeying Raja Sahib then the 
under-proprietary right enjoyed by me and 
my heirs be taken to be null and void." In 
the settlement decree there was a condition 
in restraint of alienation, but it was held 
that as under-proprietary rights had been 
created under the compromise the condition 
against alienation was void : 21 O 0 180^ 
was referred to in this connexion. In the 
present case the decree gave no under-pro¬ 
prietary rights — in fact it refused such a 
jjght — because it gave nothing more than 
a heritable right without the power of ali. 
enation. There is therefore no contradiction 
between any two parts of that decree, and 
the papers of that settlement made it clear 
by entries in the remarks column that 
under-proprietary rights were not given and 
the wajib-ul-arz if possible made it clearer 

still. 

The learned District Judge also thinks 
that the fact that rent was land revenue 
plus 20 per cent, of haq talukdari is an indi¬ 
cation that under-proprietary rights were 
conferred. The learned counsel for the res¬ 
pondent supports the view of the learned 
District Judge by a reference to 9 O L J 
618.® The plaintiffs there filed a suit on the 
basis of a shankalap koshist for a declara¬ 
tion that they were under.proprietors. At 
the first regular settlement in 1877, the pre¬ 
decessor.in-interest of the defendant moved 
the settlement Court for assessment of rent 
on the entire land held by the predecessors- 
in-inteiest of the plaintiffs and a decree was 
passed as follows : 

Declaratory decree in favour of the plaintifi who 
is declared to have a right as talukdar to demand 
rent from the defendants shankalapdars on bighas 
181.4, such rent being calculated at the incidence 
of the Government demand plus 10 per cent, or 
Bs. 197 per annum daring the currency of present 
legulai settlement. 

The Additional Judicial Commissioner 
who decided this case held that the method 

3. Man Bingh v. Bindeshwari Bakheh Bingh, 
(1987) 34 A I R Oudh 478 = 170 10 B95 = 
1937 OWN 969=18 Luck 409. 

8 . Babu Manohar Lai v. Aohhtitanand, (1923) 10 
AIR Oudh 37=74 1 0 840=9 0 L J 618. 


of assessment of rent was, to his mind, a 
clear indication of the holding having been 
treated as an under-proprietary tenure be¬ 
cause in R. 7, aub-r. 3, of the rule laid 
down in the Schedule of the Oudh Sub- 
Settlement Act of 1866 it was stated that 
in no case could the amount payable during 
the currency of the settlement by the under- 
proprietor to the talukdar be less than the 
amount of the revised demand, with the 
addition of ten per cent. It may be that in 
certain cases the fixing of rent of the land 
revenue plus a percentage may be a useful 
indication. We think it however advisable 
to utter a word of caution to prevent the 
danger of too much importance being given 
to this. In some cases when claims were 
made on the basis of shankalap or other 
similar tenures, revenue had nob yet been 
assessed. It was only fair that whether the 
tenure was an under-proprietary one or 
something less the proprietors should re¬ 
ceive a reasonable sum besides being relieved 
from the payment of revenue, and until it’ 
was known what the revenue would be it 
was impossible to calculate what would be 
a fair rent for the fixing of any figure might 
result in a rent either too low or too high. 
The practical way of getting over this diffi¬ 
culty was therefore to make the rent pay¬ 
able the amount of land revenue plus a fair 
percentage. 

Both in this connexion and as regards 
the papers in which these entries occur, 
we would refer to Ss. 32 and 79, Land 
Revenue Act. Under S. 32 (c) there is one 
register of all under.proprietors in a mahal,. 
other than those who hold any sub-settle¬ 
ment, and of all lessees, whose rents have 
been fixed by a Settlement Officer or other 
competent authority. Under S. 79, in Oudh, 
after declaring the assessment of a mahal, 
the Settlement Officer shall, in accordance 
with the provisions of the Oudh Sub- 
Settlement Act, 1866, so far as they are 
applicable, and subject to rules made under 
S. 234, determine the rent to be paid by 
all under.proprietors and by all holders of 
heritable, non-transferable leases holding 
under a judicial decision. The Board's Cir¬ 
cular 2-1 contains rules under S. 234, and 
in 01. 9 it refers to leases which were 
decreed or ratified by a decree at the last 
settlement, or were created by an agree¬ 
ment made before or at the time of the 
last settlement. In such cases, if the rent 
was fixed in a definite proportion to the 
revenue, paras. 4 and 5 of those rules 
would apply. Paras. 4 and 5 refer also to 
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cases of sub.settlement vrherethe rent was 
fixed at Government demand plus a definite 
percentage thereon. The corresponding pro¬ 
visions of the earlier Rent Act are Ss. 56 
and 40. The Deputy Commissioner had to 
prepare a list of under.proprietors and 
lessees whose rent had been fixed by a Set¬ 
tlement Officer. Under S. 40 lessees were 
to be assessed like under.proprietors in the 
absence of a contract to the contrary as 
S. 7, Oudh Sub.Settlement Act, was to be 
applied. It is clear therefore that the same 
method of assessing rent was followed by 
the Settlement Officer in the cases of under¬ 
proprietors and in the cases of lessees with 
heritable but non-transferable rights, and 
both classes were entered in the same 
register. Indeed, under the earlier Act 
even occupancy rights were entered there. 
It was therefore apparently an entry in 
the remarks column which made it clear 
when a person entered in the register was 
not an under.proprietor. 

The learned counsel for the respondent 
argues that the decree conferred under-pro¬ 
prietary rights as understood at the time 
because the rent was revenue plus a cer¬ 
tain percentage and because the claim was 
based on a shankalap, and Ex, 3, the 
application of the taluqdar, made it clear 
that under-proprietary rights were con¬ 
ferred by the decree. We have already 
shown that the fact that the rent was reve¬ 
nue plus a certain percentage by itself has 
no value although taken in connexion with 
other facts it may give an indication. Even 
jif the claim was one for an under-pro- 
prietary right because it was based on a 
shankalap, shankalap is not always an 
under.proprietary right. That was pointed 
out in 9 O L J 618^ on which the learned 
counsel relies, and it is also made clear in 
Sykes’ Compendium of Oudh Taluqdari 
Law at page 179 and following pages. It 
should be remembered that in the case of 
grants made before the annexation of Oudh, 
whether the grants were shankalap, birt, 
nankar or anything else, the grantor was 
not trying to confer certain rights recog¬ 
nized by statutes of British India as those 
statutes were not in existence. The grantor 
conferred certain rights, and the Settlement 
Officer had to interpret those rights in 
terms of the new Oudh Revenue Statutes, 
and in doing so ho had to look either into 
the terms of the grant, if that was clear, 
or examine the parties or see what the 
terms implied and then come to a conclu¬ 
sion whether the right created was an 


under.proprietary right or something less. 
It is clear that in the present case the 
Settlement Officer came to the conclusion 
that the right conferred was not an under, 
proprietary right but a hereditary non- 
transferable right, which because it was 
non-transferable, was not and could nob be 
an under.proprietary right. It does not 
therefore help the respondent to say that 
because he claimed on the basis of shankalap 
he obtained an under.proprietary right. 
The nature of his shankalap was looked 
into by the Settlement Officer who decided 
that this shankalap was not one which 
constituted an under.proprietary right. As 
regards Ex. 3, the application of the taluq¬ 
dar, the word ' matahat” must be read in 
connexion with the rest of the contents 
of that application where the decree is 
expressly referred to, and this shows that 
the word "matahat” was not intended to 
be used by the taluqdar as a recognition 
that the decree had granted an under-pro- 
prietary right but merely that it had creat- 
ed a subordinate tenure the nature of 
which had been clearly set out in the 
decree. In many ways what has been said 
in 1938 OWN 1091* will apply to the 
facts in the present case both as regards 
the signification of entries in revenue papers 
and what constitutes a recognition by the 
superior proprietor in view of his subse¬ 
quent conduct. As Ex. 3 must be read as a 
whole, we find nothing to show that the 
plaintiff’s predecessors.in.title have been 
treated as under-proprietors by the supe- 
rior proprietor. 

In short the decree did not confer under¬ 
proprietary rights simultaneously with any 
limitation which detracted from those 
rights. The plaintiff’s predecessor-in-inter- 
est was not recognized as an under.pro¬ 
prietor by entries in revenue papers, and the 
superior proprietor has not treated him or 
any auccessor-in.interest as an under.pro¬ 
prietor. The claim of the plaintiff therefore 
fails and we allow the appeal and dismiss 
the suit with costs throughout. 

N.S./r.K. Appeal allowed, 

4. Mahomed Amir Ahmed Khan v. Mahdei, 
(1938)0 WN 1091. 
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Bam Prasad — Defendant —Appellanli. 

V. 

Bam Bharose, Plaintiff and otherst 

Defendants — Respondents. 

Miso. Appeal No. 93 of 1936. Decided on 
11th January 1939. against order of Civil 
Judge, Partabgarh.D/- 19th October 1936. 

Oudh Lawi Act (18 of 1876), St. 6, 7 and 9 
— Plaintiff, tola under-proprietor in village, 
suing talukdar and proprietor of^ ^***“8:® 
pre-emption of under-proprietary rights alleged 
to have been created by bim and transferred 
to certain persons — Village having only single 
proprietor in 1876 — No under-proprietor m 
village till twelve years prior to suit, when 
under-proprietary rights were obtained by 
plaintiff — There being no under-proprietary 
village community and hence no right on cus¬ 
tom of pre-emption plaintiff held not entitled 
pi'e-emption ““ Plaintiff held not entitled to 
fjJl back upon presumption provided by S, 7, 

The proprietary village community in any given 
village is something quite separate from the under¬ 
proprietary village community of the same village. 
An under-proprietor has no right to pre-empt a 
transfer of proprietary tenure and the right of a 
proprietor to pre-empt a transfer of under-propne- 
tary tenure arises not because of the provisions of 
Sec. 7 but because of the provisions fourthly m 
8. 9. Au under-proprietor who is not a member of 
an nnder-proprietary village community within 
the meaning of S. 7 is not entitled to pre-einpt the 

transfer of an under-proprietary tenure m the vil- 

lace. A single under-proprietor in a village cannot 
constitute a village community 
ing of S. 7. ^ 

The plaintifi, who was the sole under-proprietor 
in a village brought a suit for pre-emption of 
under-proprletary right against the talukdar and 
superior proprietor of the village, alleging that the 
latter had created a further nnder-proprietary right 
in the village and had transferred it to certain 
persons in derogation of the plaintifi’a preferential 
rights. At the time of passing of the Oudh Laws 
Act in 1876, there was only a single proprietor m 
the village, the village being a talukdari village, 
and there had never been any nnder-proprietor in 
the village till some twelve years prior to the date 
of the suit, when the under-proprletary rights were 
obtained by the plaintiS i 

.Held that there being no under-proprietary vil- 
lage community in existence in 1876, S. 7 did not 
create a presumption that there was any right of 
pre-emption in respect of a transfer of under-pro¬ 
prietary tenure in the village at the time and the 
plaintiff was not entitled to fall back upon the 
presumption provided by Sec. 7. That there being 
no under-proprietary village community in the 
village there could be no right or custom of pre¬ 
emption claimed by the plaintiff and the plaintiff 
could not therefore claim any right of pre-emption: 
AI B 1934 P O 153t Bel. on ; A I B 1929 P C 
269, Bef. [P 184 0 1, 2; P 196 O 1] 

Badha Krishna — for Appellant, 

B. K. Dbaon — for Respondents. 

1989 0/26 A 26 


Judgment. — This is an appeal from an 
order of remand under fehe provisions of 
O. 43, R. 1, cl. (u), Civil P. 0., in a suit for 
pre-emption. The plaintiff-respondent Ram 
Bharose is admittedly an under-proprietor 
in village Mahdaiya in the Partabgarh 
District, and it is not disputed that he 
obtained his rights as such in or about the 
year 1922. This was stated in the written 
statement hied by defendants 1, 2 and 3 
one of whom was the present appellant 
Ram Prasad, and has not been contested 
by the filing of any replication. The plain¬ 
tiff's case was that on 5th March 1935, 
defendant 3, Thakurain Gajraj Kuar, who 
is the talukdar and superior proprietor of 
village Mahdaiya, made a transfer of under, 
proprietary rights in favour of defendants 1 
and 2, Ram Prasad, appellant, and Ram 
Dular, without issuing any notice to him 
as provided by Sec. 10, (Dudh Laws Act 
(Act 18 of 1876). This he alleged to have 
been done in order to deprive him of his 
preferential right to purchase this property. 
He further alleged that the deed of transfer 
had been framed in the form of a perpe¬ 
tual lease in order to defeat his right of 
pre-emption. The learned Munsif framed a 
number of issues in regard to the nature of 
the deed of transfer, the price paid and cer. 
tain other points, but decided only Issue 3 

which was in the following terms ; 

Can plaintiff not pre-empt because be is an 
under-proprietor of 14 years standing only, and 
hence is not a member of the village community ? 

This issue was based on para. 12 of the 

written statement in which it was stated 

that 

the plaintiff has got under-proprietary rights in 
certain plots in the same village for about 12 years. 
Prior to It no one bad any under-proprietary right 
of any sort in village Mahdaiya rather defendant 3 
and her ancestors alone remained in possession and 
occupation of the said village as taluqdars during 
the British Rule as well as from the Shahi times. 
In the said village there was no village community 
'ala ya adna’ as provided in Act 18 of 1876, and 
BO no person can have any right of pre-emption in 
the village regarding any transfer. 

The learned Munsif after considering 
the decision of this Court reported in 1 Luck 
Cas 10^ the Gookenagar case, and the judg¬ 
ment of the Privy Council in the same case 

reported in 6 O W N 763* held as follows: 

From the doeumentary evidence on the record it 
is perfectly clear that the village in dispute has 
been owned by a single proprietor and the first 

1. Ftatap Narain Singh v. Muhammad Mumtaz 

Ali Khan, (1927) 14 A1 R Oudh 227 = 102 

I C 807=1 L 0 10. 

2. Pratap Narain Singh v. Sita Ram, (1929) 16 

A IR P 0 259 = 119 1 0 027=4 Luck 421= 

661 A 856 = 6 O W N 763 (P 0). 
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under-proprietor, who came on the scene was the 
plaintifi and he came in only 14 years ago. Plain* 
tiff has not given any evidence, documentary of 
course (because the learned Munsif had not taken 
any oral evidence and indeed oral evidence would 
not in the circumstances have had any real value) 
which may have shown that there was any other 
proprietor or under.proprietor in the village so as 
to constitute any village community. That being 
so, it is clear that in the village in suit there was 
no village community in 1876, or for the matter of 
that till recently when the plaintiff acquired the 
right of an under.proprietor. Consequently there 
could be no right of pre-emption possible in this 
village when Act 18 of 1876 was passed. 

He went on to hold that as there could be 
no village community and hence no right or 
custom of pre-emption was possible in 1876 
in consequence the plaintiff could not claim 
any such right, and he accordingly dis¬ 
missed the suit with costs. The learned 
Civil Judge of Partabgarh took a different 
view. He remarked that in the present case 
it was not disputed that at the time of 
transfer the appellant, being an under.pro¬ 
prietor in the village, was a member of the 
village community; and he was entitled to 
pre-empt the transfer if it could be pre¬ 
empted at all, and if he could avail of the 
presumption permissible under S. 7, Oudh 
Laws Act. He referred to two rulings of 
this Court and'held that S. 7 raised a pre. 
sumption of law that the right of pre-emp¬ 
tion exists in all village communities, and 
that it arises in favour of the persons 
named in cl. (a), Sec. 7 which includes all 
the members of village communities. He 
went on to say that the right having ac¬ 
crued at the date of the transfer in question 
and the appellant being a member of the vil¬ 
lage community at the time of the transfer 
the appellant could rely on the pre-emption 
arising in his favour under Sec. 7, Oudh 
Laws Act. He therefore took the view that 
the existence of the right of pre-emption 
should be presumed in favour of the plain¬ 
tiff who was a member of a village com¬ 
munity at the time of the transfer in 
question, and he accordingly remanded the 
suit to the trial Court for disposal accord¬ 
ing to law. 

It is to be noted in considering the pre¬ 
sent appeal that there is no dispute in 
regard to the findings of fact of the trial 
Court to which we have referred earlier, 
namely that at the time of the passing of 
the Act in 1876 there was only a single 
proprietor in the village, the village being 
a taluqdari village and there was never any 
under.proprietor in the village until some 
12 years prior to the date of suit. What the 
taluqdar had done according to the plain. 
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tiff pra-emptor was to create a further under- 
proprietary right and transfer it to the 
defendants in derogation of his preferential 
right to purchase the under-proprietary 
estate so transferred. The relevant Sections 
of the Oudh Laws Act are Ss. 6, 7 and 9, 
Sec. 6 defines the right of pre-emption as 
follows ; 

The right of pre-emption is a right of the persons 
hereinafter mentioned or referred to to acquire in 
the cases hereinafter specified immovable pro¬ 
perty in preference to all other persons. 

By Section 7 : 

Unless the existence of any custom or contract 
to the contrary is proved, such right shall, whe- 
ther recorded in the settlement record or not, be 
presumed ; 

(a) to exist in all village communities however 
constituted, and whether proprietary or under- 
proprietary, and in the cases referred to in S. 40, 
Oudh Land Revenue Act, and 

(b) to extend to the village site, to the houses 
built upon it, to all lands and shares of lands 
within the village boundary, and to all transfer¬ 
able rights affecting such lands. 

Section 9 lays down the order in which 
various persons are entitled to claim the 
right in the following terms : 

If the property to be sold or foreclosed is proprie¬ 
tary or under-proprietary tenure, or a share of 
such a tenure, the right to buy or redeem such 

property belongs in the absence of a custom to the 
contrary. 

Istly to cosharers of the sub-division (if any) of 

the tenure in which the property is comprised; in 

order of their relationship to the vendor or mort¬ 
gagor; 

2Ddly, to cosharers of the whole mahal in the 
same order; 

3rdly, to any member of the village community; 

4thly, if the property be an under-proprietary 
tenure, to the proprietor. 

Where two or more persons are equally entitled 
to such right, the person to exercise the same 
shall be determined by lot. 

The interpretation of these Sections has 
been discussed in numerous rulings. Both 
the Courts below have referred at length 
to the decision in the Ooohenagar case^ 

in which a Division Bench of this Court 
remarked : 

An examination of Ch. 2 of Act 18 of 1876 ap¬ 
pears to us to disclose that the Act did no mote 
than declare what its framers believed to be the 
custom prevailing in certain village communities 
in Oudh. We do not understand that the Act in 
any sense purported to create a right of pre-emp- 
tion. We understand 8ec. 7 to mean that a right 
of pre-emption in the opinion of the Legislature 
existed by custom in a large number of the village 
cominunities in Oudh .... but such right of pre¬ 
emption could only exist where there was a village 
community • . . . The first essential was that there 
would be a village community. 

In that particnlar case they went on to 
say that they considered th£t there was no 
village community in 1876 in Cookenagar 
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and that there was no onstom of pre>emp. 
tion possible.... Mr. Cooke could certainly 
not be considered a village community. As 
to who are members of a village community 
it was said that it is clear that in Oudh all 
persons who have an interest in the village 
estate, whether as proprietors or under* 
proprietors were members of the village 
community and that they would not be 
the less members of the village community 
because they did not reside in the village. 

The question of the interpretation of this 
Section has come up more than once since 
the decision of the Gookenagar case.' The 
matter was not dealt with by their Lord, 
ships of the Privy Council who decided the 
case on the view that there had been a 
waiver of the right of pre-emption, if any 
such right did indeed exist. An attempt 
was made at a later date to treat the pro. 
visions of S. 7 in a somewhat unrestrictive 
manner, and as a result it was held by a 
Bench of this Court in 11 O W N 430® 
that a person having rights even inferior 
to the rights of an under.proprietor might 
be allowed to pre-empt a transfer of pro¬ 
prietary rights. The implications of this 
decision were however clearly overruled 
by the ruling of their Lordships of the 
Privy Council in 11 O W N 843^ in which 
their Lordships expressly considered the 
meaning of the phrase “the village com¬ 
munity.” They remarked ; 

There is no definition of “the village commu¬ 
nity’* in the Act, and consequently the meaning 
of those words must depend upon the true con¬ 
struction of the terms of B. 7 (a), having regard to 
any light which may be thrown upon that Section 
by the terms of the following Sections. 

In the first place, it appears clear to their Lord¬ 
ships that having regard to the words “ whether 
proprietary oi under-proprietary" the village com¬ 
munity contemplated by See. 7 (a) must refer to 
persons having proprietary or under-pioprietary 
rights in the village, and that it was not intended 
to Include anyone who happened to reside in the 
village and who had no proprietary interest 
therein. 

In the second place, their Lordships are of 
opinion that the Section contemplates a proprie¬ 
tary village community as distinguished from an 
under-proprietary village community. 

They went on to point out further on : 
Further if the construction of the Sections on 
which the plaintiff-respondents rely, were to be 
adopted, it seems clear that the provision con¬ 
tained in ol. 4 of Sec. 9 would be redundant, be* 
cause if the property to be sold or foreclosed were 

3. Bindeshwari Prasad v. Krishna Murari, (1934) 

21 A 1 B Oudh 145=149 I 0 660=11 OWN 

480. 

4. Birendra Blkram Singh v. Bxij Mohan Fande, 

(1984) 21 A1 B PO 168=1611 0 74=9 Luck 

407=611 A 286=11 O W N 848 (P C). 


an under-proprlctary tenure, and if, as contended 
on behalf of the plalntifi-respondents, a proprietor 
would be entitled to buy or redeem the under-pro- 
prietary tenure in bis capacity of a member of tho 
village community there would be no necessity for 
the provision contained in clause 4. 

We have to take it then that it is now 
the view of their Lordships of the Privy 
Council that the proprietary village com. 
munity in any given village is something 
quite separate from the under.proprietary 
village community of the same village. An 
under.proprietor has no right to pre-empt 
a transfer of proprietary tenure and the 
right of a proprietor to pre-empt a transfer 
of under.proprietary tenure arises not be. 
cause of the provisions of S. 7, but because 
of the provision “Fourthly” in Sec. 9. In 
the present case therefore the plaintiff pre- 
emptor could only succeed if it were to be 
held that he was a member of an under, 
proprietary village community within the 
meaning of S. 7, Oudh Laws Act. 

Now as regards the effect of the pre¬ 
sumption laid down by S. 7, the first clause 
with reference to proof of the existence of 
any custom or contract to the contrary, 
that is negativing the existence of a right 
of pre-emption, has no application to the 
present case. The Section therefore may be 
taken to provide that such a right shall, 
whether recorded in the settlement record 
or not, be presumed to exist in all village 
communities however constituted and whe¬ 
ther proprietary or under.proprietary. It 
is obvious first of all that in view of the 
fact that there was no under.proprietary 
village community in existence in 1876, this 
Section did not create a presumption that 
there was any right of pre-emption in res. 
pact of a transfer of under.proprietary 
tenure in the village at that time. 

The next question is whether the Section 
as it stands can be considered to create a 
presumption of right of pre.emption in case 
at any future date an under.proprietary 
village community should come into exis¬ 
tence. The learned Judges who decided 
the Gookenagar case^ were of opinion 
that the Act did not create for the first 
time a right of pre-emption irrespective 
of former custom, and we are not die. 
posed to disagree with that view, but even 
if we felt any doubt upon that point, we 
should find it impossible to hold in the pre- 
sent case that there was even now in axis- 
tence any village community. In our view 
a single person cannot constitute a com. 
mnnity. Learned counsel for the lespon- 
dent has sought to argue in answer to this 
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contention on behalf of the appellant that 
the pre.emptor is a member of a village 
community because he does not stand by 
himself but is a member of a joint Hindu 
family, and he asks us to remit an issue to 
the trial Court on this point, but a refer¬ 
ence to the pleadings shows that the plain¬ 
tiff’s case has never been rested upon this 
footing. He claims that ho himself has got 
under.proprietary rights and not that he 
has those rights as a member of a joint 
Hindu family. In these circumstances, we 
are clearly of opinion that there never has 
been up to the present day an under, 
proprietary village community in village 
Mahdaiya, and in consequence there can. 
not ever have been any such custom as is 
alleged by the plaintiff, nor can the plain¬ 
tiff be allowed to fall back on the presump¬ 
tion provided by S. 7, Oudh Laws Act. 

In our view the learned Munsif rightly 
held that there was no right of pre-emption 
in the village and the plaintiff could not 
claim any right of pre-emption. The learned 
Civil Judge has accordingly erred in re- 
manding the case to the trial Court for 
decision of the remaining issues. We there¬ 
fore allow this appeal with costs, set aside 
the order of the lower Appellate Court and 
restore the decision of the trial Court. 

B.M./e.k, Appeal allowed, 
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Thomas C. J. and Yorkb J. 

Parma Sah and another—Plaintiffs 

— Appellants. 


Where in a suit for a declaration in respect oi 
property sold by one of the plaintiffs to the othej 
co-plaintiffs the former dies during the hearing ol 
the case, he having transferred all his rights to hh 
co'plaintiffs, so far as the defendants are con- 
cerned, he no longer has any right of any kind in 
the property and subsequent to bis sale deed in 
favour of the co-plaintiffs, he is not a necessary 
party to the suit and the decree passed does not 
become a nullity by reason of the fact that he had 
died during the pendency of the suit. [P 203 0 1] 

(c) Civil Procedure Code (1908), S. 80~No. 
tice by transferor, one of co-plainti^s isenough 
for continuance of suit by other transferee co¬ 
plaintiff after former's death—Decree passed is 

not a. nullity. 

Where one of the plaintiffs who serves notice on 
the Secretary of State under Seo. 80, and subse- 
quently along with his transferees as co-plaintiffa 
files a pit, dies during the pendency of the same, 
the suit does not fail on the ground of want of 
notice by the continuing plaintiffs and the decree 
passed does not become a nullity. [P 202 0 2] 

(d) Eapments Act (1882), S. 52—Licence- 
Transaction held amounted only to license and 
not transfer of land. 

. The Secretary of State for India acting through 
the Chairman of the Lucknow Improvements Trust 
as agent in consideration of the surrender, sale and 
transfer made by one of the plaintiffsofhis cinema 
theatre agreed to transfer to the latter some free¬ 
hold estate in a certain piece of land and also to 
build and erect for him on the said land another 
theatre and a restaurant at his own cost to grant 
a right of way over a piece of land, to attach elec¬ 
tric wires with lamps to- the roof which would be 
built over this piece of land and in the event of a 
portico being eieoted in front of the land to place 
on the said portico a signboard electric or other* 
wise to be approved by the Improvement Trust. 
The agreement further provided that in case the 
portico was not erected within two years, the 
plaintiff should have a further right to oonstruot 
a portico according to a plan to be approved by the 
Improvement Trnst and to place thereon a sign¬ 
board as mentioned above : 


V. 

United Provinces and others — 

Bespondents. 

First Appeal No. 92 of 1936, Decided on 
6th April 1939, against order of Civil 
Judge. Lucknow, D/. 18th May 1936. 

(a) Transfer of Property Act (1882). S. 6— 
Applicability—S. 6 is not applicable to cases 
where property in respect of which right to 
damages is claimed is itself transferred. 

A right to sue for damages is a mere right to sue 
and not an actionable claim and therefore in the 
ordinary way it is not transferable: but the bar of 
8. 6 is not_applicable to cases where the whole of 
his rights in the property acquired by the owner 
in respect of which damages are claimed by the 
transferee is transferred by the owner. [P 202 0 1] 

(b) Civil Procedure Code (1908), O. 22, R. 1 
-—One of plaintiffs transferring all his rights to 
bis co-plaintiff—Death of former during pen¬ 
dency of suit—Suit does not abate sind decree 
IS not nullity. 


Held that there was no intention on the part of 
the Secretary of State to transfer the land on 
which the portico was to stand to the plaintiff, 
but it was a grant of a license to construct a por¬ 
tico and a right to keep a signboard thereon: AIB 
2923 Oudh 114; AIB 1933 All 736 (FB) and 
AIR 1933 All 911, Not foil.; AIB 1930 Cal 
739, Bel, on, [F 201 0 1] 

(e) Easements Act (1882), S. 60 (a)—License 
and transfer of properly must have reference 
to same property and be coupled together. 

Section 60 relates to licenses and not to ease¬ 
ments and the license and the transfer of property 
must necessarily have reference to the same pro¬ 
perty and be coupled together, both properties 
being the properties of the grantor. This L the 
test in cases falling under the Section. Where the 
Secretary of State transfers some land to the licensee 
who is also allowed to build a poroh on another 
piece of land, the license with regard to the por¬ 
tico is not irrevocable by reason of the applicaUon 
of S. 60 (a): AIB 1927 Bom 240 and'A I B191S 
All 332, ExpL; (1845) 13IX dW 838, Bef, 

CP 201 0 2; P 206 G 1] 
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(f) Crown Grant! Act (1895), S, 3—Condi¬ 
tions in grant ordinary legal conditions-Inter- 
protation and application to be according to 
ordinary provisions of law. 

The eSeob of the provisions of the Act is that 
the oonditions of a grant by the Grown must be 
given effect to even if they are contrary to the pro¬ 
visions of some other lawsi but where the condi¬ 
tions laid down in the grant are ordinary legal 
conditions they are to be interpreted and applied 
in accordance with the ordinary provisions of law. 

[P 206 0 1) 

(g) Eatemenis Act (1882), S. 64— Licensee 
—Rights of, on revocation. 

Where the licensor revokes a licence and Installs 
a fresh licensee, the original licensee has no 
cause of action against any one except bis licensor 
who evicts him whether for damages for breach ot 
contract or for compensation under the provisions 
o£S.64. tP 206 0 2] 

(h) Evidence Act (1872). S. 115 — Estoppel 

by acquiciconce—Requirements of. 

In order that acquiescence may amount to estop¬ 
pel, it must amount to fraud the requisites of 
which are that the person who pleads acquiescence 
must have made mistake as to his legal rights and 
spent some money and have done some act on the 
faith of the mistaken belief. Thirdly the person 
against whom a right is claimed must know the 
existence of his own right which is inconsistent 
with the right claimed against him. He should 
also know the mistaken belief of right claimed 
against him by another person and lastly he must 
have encouraged such other person in his expend!- 
ture of money ot in other acts which he has done: 
AIR J930 Oudh 235, Foil.; AIR 1934 Oudh 
178: AIR 1937 Oudh 263 and A I ^ 

226, Ref. ^ 

Badha Krishna and S. N. Srivasbava — 

for Appellants. 

H. S. Gupta (Governmenfc Advocate) and 
H. K. Ghosh and Raj Narain. and 
R. F. Bahadurji and J. K. Tandon — 
for Bespondents 1, 2 d 3 respectively. 

Jadiment* — This is a first appeal by 
Lala Raima Sah and Lala Shib Lai Sah 
from the judgment and decree of the Civil 
Judge of Lucknow declaring that the plain¬ 
tiffs have a right to fix a signboard elec¬ 
tric or otherwise on the portico built by 
the defendant 3 (forming part of the build¬ 
ings of the Plaza Cinema) but otherwise 
dismissing their suit with costs. This suit 
came about in the following circumstances: 
In or about the year 1922, the Secretary 
of State for India in Council, defendant 
1, wished to take over from plaintiff 1 
now deceased, Mr. George Dixon Sevan, 
the property known as the Rink Theatre, 
. situated on land partly owned and partly 
leased by the said Mr. Bevan, for the pur¬ 
pose of building what is now the General 
Post Office in Lucknow. The Secretary ot 
State had for disposal certain plots of land 
on the north side of Hazratganj and an 


agreement. Ex. P. W. 1/1, between the 
Chairman, Luoknow Improvement Trust, 
acting aa agent of the Secretary of State 
for India in Council on the one hand and 
Mr. G. D. Bevan on the other was executed 
on 12th January 1923. By this agreement 
it was laid down that in consideration of 
the surrender, sale and transfer made by 
Mr. Bevan, the purchaser, that is the 
Secretary of State (1) would pay to Mr. 
Bevan the sum of Es. 15,000, (2) would 
transfer to Mr. Bevan the freehold estate 
in a certain piece of land situated at 
Hazratganj and would also build and erect 
for Mr. Bevan on the said land a theatre 
and restaurant at his own (The Secretary 
of States’) expense. (3) would grant a right 
of way over a piece of land marked B on 
the plan and permit Mr. Bevan to attach 
electric wires with lamps to the roof which 
would be built over this piece of land and 
(4) in the event of a portico being erected 
in front of the land marked B, would give 
permission to Mr. Bevan to place on the 
said portico a signboard electric or other¬ 
wise provided always that the design be 
approved by the Lucknow Improvement 
Trust. Para. 5 of this agreement further 
provided that in the event of the aforesaid 
portico not being erected within two years 
(ex hypobhesi by the Secretary of State or 
his agent), Mr. Sevan should have the 
right bo construct the portico acoordiug to 
a plan to be approved by the Lucknow 
Improvement Trust and to place thereon a 
signboard electric or otherwise subject to 
the same conditions as mentioned already. 

It is important to note a fact familiar to 
all residents of Lucknow that the piece of 
land transferred to Mr. Bevan and on 
which the Secretary of State was to con¬ 
struct a cinema or theatre for him was 
situated at some distance from the road 
in Hazratganj and was separated from 
Hazratganj by certain other plots which 
would be disposed of by the Trust at a sub¬ 
sequent date, hence the provision for a 
right of way and a portico and a sign¬ 
board standing on the Hazratganj Road to 
indicate to the public that this was the 
entrance to the theatre standing behind. 

In the course of the next two years the 
Secretary of State did construct a cinema 
theatre, and on 15th January 1926, when 
the period of two years for the construc¬ 
tion of a portico bad already elapsed and 
the right of constructing a portico had 
already accrued to Mr. Bevan, an inden. 
ture or deed of transfer, which is really a 
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deed of exchange, was executed between 
Mr. G. D. Bevan, his heirs, executors, 
administrators and assigns described as the 
first party and the Secretary of State for 
India in Council described as the second 
party. This is Ex. 7 and its conditions are 
important. In the first part of the docu. 
ment, the consideration given by the Secre¬ 
tary of State to Mr. Bevan is recited in 
these terms: First, we have a mention of 
the sum of Es. 15.000, second, we have a 
mention of the transfer of the property 
on which the theatre and the restaurant 
stand along with the theatre and restaurant 
standing thereon, thirdly, we find a men¬ 
tion of the grant of a right of way over 
that piece of land marked green on the 
map B thereto attached and an undertak. 
ing on the part of the Secretary of State to 
provide and maintain a stone flooring upon 
the same, and lastly we find a mention of 
the Secretary of State further allowing 
Mr. Bevan to erect a portico according to 
a plan to be approved by the Lucknow 
Improvement Trust upon that portion of 
land coloured dark red on the map B, and 
to allow the said first party to place on the 
said portico when erected a sign board, 
electric or otherwise, such signboard to be 
approved of by the Lucknow Improvement 
Trust. 

The document goes on to state that 
in consideration of the payment of a sum 
of Es. 15,000 paid before the execution of 
these presents, the receipts whereof the 
first party hereby acknowledges, and the 
transfer of the land, theatre'and restaurant 
and the grant of right of way and the 
covenants by the second party hereinafter 
contained the said first party, Mr. Bevan 
hereby grants and transfers the property 
mentioned earlier to the Secretary of State. 
The second part of this document sets out 
in detail the transfers, grants and cove¬ 
nants made by the Chairman of the Luck, 
now Improvement Trust on behalf of the 
Secretary of State and the wording of the 
document in regard to the three items, 
namely (1) transfer of the theatre and 
land, (2) grant of right of way over the 
passage and (3) the grant of covenant relat¬ 
ing to the portico is in our opinion highly 
significant, if only for the marked differ¬ 
ence in the wording indicating the distinct 
natures of the different rights granted. In 
regard to the land and the theatre it is 
stated that 

the said second party (Secretary of State) hereby 
grants and transfers to the said first party « . , all 


that property .... together with the theatre and 
restaurant, etc. etc. 

In regard to the right of way over the 
passage it is said that 

the said second party doth hereby covenant that 
the said first party would have full and free right 
and liberty of ingress, egress and regress passage 

and way.over and upon the land coloured 

green upon the map marked B hereto attached 
and that the said second party will make, provide 
and maintain a stone flooring formed on that 
piece or parcel of land delineated and coloured 
green on the map marked B hereto attached. 

It is common ground between the par- 
ties that this was a grant of an easement 
accompanied by an undertaking to main¬ 
tain a stone flooring over the ground 
covered by the passage over which the 
easement of right of way was being grant¬ 
ed. As regards the portico it is said that 
the said second party doth hereby grant leave 
and license to the said first party to erect a por¬ 
tico upon that piece or parcel of land coloured 
dark red on the map marked B hereto attached 
provided that the said first party (Mr. Bevan) 
shall erect the said portico according to the plan 
and design approved of by the Lucknow Improve¬ 
ment Trust, and further that the said first party 
may place a signboard electric or otherwise upon 
the said portico when erected provided that such 
signboard is erected according to a design approved 
of by the Lucknow Improvement Trust. 

Prior to the execution of this deed of 
transfer proceedings for the sale of the 
plots standing between Mr. Bevan's new 
plot and Hazratganj were going on. Mr. 
Bevan was consulted by the Lucknow 
Improvement Trust in regard to the pre¬ 
paration of conditions of auction of the 
plots in question: vide Ex. B.l dated 8th 
May 1925 and Mr. Bevan’s reply Ex. B-2 
dated 11th May 1925, and the copy of the 
auction conditions for the sale notified to 
be held on 9th August 1925, Ex. P,W-l/2. 
The conditions of the sale incorporated 
paras. 4 and 5 of Mr. Bevan’s agreement 
of 12th January 1923 and an extract con¬ 
taining the same paragraphs actually form¬ 
ed part of the sale deed executed by the 
Secretary of State in favour of the purcha¬ 
ser of two of these plots, Mr. S. E. Gandhi, 
dated 14th November 1927. In addition 
td this, this sale deed contained a provision 
that 

the purchaser shall not attach anything to or 
otherwise use the roof of the portico of the Prince 
of Wales Theatre which may hereafter be built on 
the south of the plot hereby transferred adjoining 
the said passage or interfere with the rights vested 
in the owner of the said theatre under ols. 4 and 5 
of the agreement between the vendor and the 
owner of the said theatre as set forth in the ex¬ 
tracts from the said agreement in 8oh. 2 hereto 
attached. 




Oudh 199 


1989 Parma Sah v. United Provinces 


This dooument makes it clear that the 
purchaser of the plots standing between 
the Prince of Wales Theatre and Mr. 
Sevan’s land on the north and Hazratganj 
road on the south had notice of the oondi. 
tions of the agreement between the Secre¬ 
tary of State and Mr. Bevan. It is also 
indisputable that he also had notice of the 
conditions of the sale deed which had been 
executed as far back as 15th January 1926 
if only by virtue of the fact that that was 
a registered deed. The purchaser Mr. Gandhi 
took no further action to make use of the 
plot which he had purchased. On 6th 
January 1933 by a sale deed Ex. 10 he 
transferred the property purchased by him 
to the present defendant 3 Minoo Sha- 
poorji Todywala and Mr. Todywala pro¬ 
ceeded in the course of the year 1933 to 
take steps for the construction of a rival 
cinema theatre now known as the Plaza 
Talkies on the plots purchased by him 
standing between Hazratganj and the 
Prince of Wales Theatre. Papers on the 
record, for example, Ex. A-l, show that 
Mr. Todywala applied to the Lucknow Im¬ 
provement Trust for permission to build 
on 2l3t February 1933 and the plana ori¬ 
ginally tendered by him were sanctioned 
by a resolution of 3r^ May 1933 copy of 
which was sent to the applicant on 10th 
May. An examination of these plans, parti¬ 
cularly Ex. 0-1/2, shows that Mr. Tody¬ 
wala asked for and was given permission 
to put four pillars outside the area actually 
purchased by him and over the footpath 
in snch a way that on the first flooring he 
obtained and extended area measuring 15 
feet from north to south and 72 feet 
8 inches from east to west or rather paral¬ 
lel to the Hazratganj road. Exs. 0-1/3, 
0-1/8 and 0-1/9 further show that in the 
light of the provisions preventing him from 
making any use of the portico which was 
to be constructed by Mr. Bevan to the south 
of Mr. Todywala’s building Mr. Todywala 
had provided only a narrow balcony about 
4 feet 6 inches wide by 24 feet or 25 feet 
long in extension of this first storey floor, 
ing. The very fact that no portico or porch 
was provided in these plans and the nature 
of the plans clearly indicate that Mr. Tody¬ 
wala was fully cognizant of the position in 
regard to the portico and the rights, what- 
ever those rights were, of Mr. Bevan in 
that connexion. Subsequently on 28th Jnne 
1933 Mr. Todywala’s engineers submit¬ 
ted to the Improvement Trust revised 
plans vrith the blue prints in duplicate des- 


oribed as being of the front elevation modi, 
fled together with the scheme for arcado 
(covered way) for nazul plots 1, 2, 3, 4 and 
5. In the letter which is addressed to Mr. 
Botting as Executive Officer of the Lucknow 
Improvement Trust, it is stated that these 
blue prints, etc. are submitted “as promised 
by our Eussi B. K. Bana personally to you 
when he was in Lucknow a few days ago." 
It is further said that Mr. Botting had 
been so kind as to recommend this modified 
elevation with the above mentioned scheme 
to the chairman and he (the chairman) 
had been very much pleased to accept it. 
The only modification which had been 
made, it was said, was that the openings of 
the arcade had been made 12 feet wide in¬ 
stead of 11 feet wide. The amended plans 
bear the date of sanction, 4th July, and 
sanction was conveyed by Ex. A-3 dated 
8th July 1933. It is clear that work in eon. 
nexion with the construction of the por¬ 
tico, which is found provided for in the 
revised plan, Ex. A.5, could not have begun 
before the middle of July 1933 and the 
evidence is that work on the portico actu¬ 
ally began in September 1933. This evi¬ 
dence we accept as correct. 

It is said in the plaint, and again we ac- 
cept this as correct, that Mr. Bevan had 
gone to England in 1928 and did not return 
until September 1933. It was originally 
said in the plaint that he returned in March 
1933 but this was subsequently amended, 
and there is really no evidence that he was 
in India prior to the end of August. It is 
said in para. 9 of the plaint that the portico 
was already nearly completed when Mr. 
Bevan arrived on the scene, while in para. 
10 it is said that Mr. Bevan made repeated 
verbal protests to the Lucknow Improve¬ 
ment Trust, defendant 2, against the permis¬ 
sion given by them to defendant 3, but no 
attention was paid to his protests. The fact 
of protests being made to the Secretary of 
State and the Improvement Trust is ad¬ 
mitted by both, but defendant 3 in para. 
26 says: 

That Mr. Bevan never protested to him against 
the erection of the said portico. On the other hand 
by his various acts and omissions he led defendant 
3 to believe that he had no objection to the erec¬ 
tion of the said portico by defendant 3 in any 
manner. 

We take it to be not improbable that 
Mr. Bevan did not in fact protest to de¬ 
fendant 3 who was a licensee or lessee of 
Mr. Sevan’s own licecsor or lessor. His 
procedure in making protests to defendants 
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1 and 2 was apparently correct. We shall 
consider this point further in connexion 
with the plea of acquiescence raised by de¬ 
fendant 3. It is at any rate clear that from 
the end of 1933 onwards a dispute between 
plaintiff 1 and the defendant continued 
until on 5th May 1935, plaintiff 1 gave 
notice to defendants 1 and 2 of his intention 
to file a suit. Exs. 0-7, C.2 and C-3 are 
letters dated Slst September 1934, 25th 
October 1934 and Slst October 1934 which 
indicate that negotiations for an amicable 
settlement were proceeding in 1934. After 
the issue of notice, the plaintiff on 10th 
August 1935 instituted the present suit. On 
7th December 1935, by Ex. 6 Mr, Bevan 
transferred the whole of his rights in the 
property purchased by him to the appel¬ 
lants, plaintiffs 2 and 3. The deed of sale 
was executed on behalf of Mr, Bevan by 
his attorney from which we may infer that 
Mr. Bevan himself had by this time left 
the country. The sale deed effects a comp, 
lete transfer of all Mr, Bevan’s rights in 
this property to plaintiffs 2 and 3 and there 
is in para. 11 a further covenant between 
Mr. Bevan and his vendees with reference 
to the conduct and prosecution of the suit 
which was at the time pending. Mr. Bevan 
undertaking not to compromise the suit 
without the consent of his vendees and to 
use his utmost efforts to win the suit so as 
to secure and provide the portico for his 
vendees. Mr, Bevan was however not in 
any manner whether by way of damages or 
otherwise to be liable to his vendees, and 
be and the vendees between them agreed to 
abide by the result of the said suit. 

This brings us to the plaintiff’s claim as 
set out in his plaint. The earlier paragraphs 
relate to the history of the property with 
which we have dealt above. In paras. 11, 
12 and 13 the plaintiff Mr. Bevan indi¬ 
cates what his objections are to the portico 
as constructed by defendant 3, namely 
that the pillars on which the roof rests are 
so large as to obstruct the view into the 
passage leading to bis own theatre, and 
that had he himself built the portico, he 
would have built it differently. It is said 
that if Mr. Bevan had built the portico, he 
would have placed on the parapet of the 
portico advertisements of his productions, 
and he claims that as by the present por- 
tioo the view of his advertisements standing 
at the door of his theatre, 120 feet or more 
away from the outside of the portico, has 
been narrowed, he has an equitable right 
to the use of the entire portico both as to 
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its columns and its entire parapet for the 
purpose of his advertisements solely. These 
paragraphs seem to be aiming at a basis 
of compromise with defendant 3. In the 
event of failure to compromise, the plain, 
tiff Mr. Bevan claimed to have his rights 
to possession of the ground covered by the 
present portico decreed to him and that 
defendant 3 be ordered to remove his por. 
tico without any delay and to pay dama. 
ges for each day it continues to obstruct 
plaintiff 1 from constructing another por. 
tico in its place. In the end the plaintiffs 
prayed for a decree: (l) for the removal of 
the present portico and for possession of 
the ground now covered by the present 
portico, and the declaration of their rights 
to the use of a new portico as set out in the 
covenants contained in the deed of 15th 
January 1926, (2) does not arise as it was 
subject to the compromise being accepted, 
(3) for damages against defendant 3 for 
contravening their rights (these damages 
were valued at Bs. 10,000/. in para. 16 of 
the plaint) and against defendant 1 for 
breach of the covenant set out in paras. 7 
and 18. These damages were valued at 
Bs. 1000 in the same para. 16 of the 
plaint. (4) For the stone fiooring of the 
roadway of the arcade as against defen. 
dants 1 and 2. This was valued at Bs. 350 
in para. 16, but is no longer a matter in 
dispute as notice had not been given of this 
claim to defendants 1 and 2 and the said 
stone flooring has since been constructed. 
It is further to be noted that no evidence 
whatsoever has been put upon the record 
to establish the amount of damages acta, 
ally sustained by the plaintiffs and therefore 
this part of the suit must necessarily have 
failed. The suit therefore as it finally lay be. 
fore the Court at the stage of argument was 
really a suit only against the three defen. 
dants for removal of the portico, for posses, 
sion of the ground covered by the present 
portico, and for declaration of the rights of 
the plaintiffs to the use of a new portico. 
The same critioizm as has just been made 
in regard to the claim for damages against 
defendant 3 also applies to the claim in 
para. 3 for damage against defendant 3 
for contravening the plaintiffs’ right and 
against defendant 1 for breach of the cove, 
nant to allow the petitioner to erect a 
portico and to allow him to place on the 
said portico when erected a signboard elec, 
trio or otherwise and for wrongful giving 
of permission to defendant 3 to build the 
present portico on the ground in question. 
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The defence put forward to Mr. Sevan's 
snit by the Secretary of State, defendant 
1, and the Lucknow Improvement Trust, 
defendant 2, appears to us to be most un. 
satisfactory. Defendant 3 justidably took 
shelter behind defendants 1 and 2, more 
particularly the latter. He further pleaded 
estoppel of the plaintiff by acguiesoenoe. 
In para. 27 of the written statement he 
admitted limited rights of the plaintiff in 
connexion with the portico, but contended 
that he had never refused to allow the 
plaintiff to fix his signboard according to 
his tights. The defendants 1 and 2 on the 
other hand put in almost Identical replies, 
as might be expected in view of the 
fact that defendant 2 is admittedly the 
agent of defendant 1. They disputed the 
claim with reference to the stone floor, 
ing on the ground that it was not mentioned 
in the notice served on the Secretary of 
State under S. 80, Civil P. C. and on the 
Trust under S. 97, U. P. Town Improve- 
ment Act. They both alleged that the 
responsibility for building the portico and 
defeating the rights of the plaintiff lay 
solely on defendant 3, and that there was 
no cause of action against either of them. 
They denied that any permission had been 
given to defendant 3 to eriaot a portico, 
and contended that what had happened 
was that defendant 3's building plan had 
been approved under S. 49, U. P. Town 
Improvement Act, read with S. 180, U. P. 
Municipalities Act, because the Lucknow 
Improvement Trust had no objection to 
the design of the building etc. They con¬ 
tended that no right to build a portico had 
ever been conferred on defendant 3 by 
defendants 1 and 2, that is by defendant 
2 as the agent of defendant 1. What this 
defence amounts to is this. The Trust puts 
forward the plea that it combines the capa- 
city of owner and manager of Government 
properties in its charge including the parti, 
cular plot mentioned in Mr. Sevan’s sale 
deed as the plot on which leave and license 
is given to construct a portico with the 
capacity of a Ohairman of the Improvement 
Trust and executive authority of a similar 
nature to a municipality. 

The Improvement Trust like a munici. 
pality has certain rules in regard to the 
erection of buildings with which persons 
wishing to build on an area within the 
jurisdiction of the Improvement Trnst must 
comply. Such a person has to apply to the 
trnst for sanction of his plan before be 
begins the work of construction and it is said 


that the Trust gave permission to Mr. Tody, 
wala merely in the capacity of a building 
committee charged with the duty of seeing 
that the rules relating to building plane, 
etc. are complied with. If this is the view 
which the Improvement Trusts and Muni, 
oipalities have of their duties in connexion 
with the sanctioning of applications for 
permission to construct buildings acoom. 
panied by plans, it is easy to understand 
how encroachments on public property are 
of daily occurrence in every big town in 
these provinces. We are nob prepared to 
accept the view that the Lucknow Impro. 
vement Trust is entitled to act upon the 
principle, "Let not thy right hand know 
what thy left hand doeth.” and the plea 
that in a case in which it has allowed a 
person to build on land, with reference to 
which it has itself executed a covenant, it 
granted the sanction to the applicant purely 
on the ground that there was no breach of 
the building rules apparent on the face of 
the plans submitted to it. We might fur. 
ther note in this connexion that in the 
light of the fact that the plans were origi. 
nally sanctioned on 3rd May 1933 read 
with the statements in the letter Ex. G.5, 
we are inclined to accept as substantially 
true the statement contained in paras. 24 
and 25 of Mr. Todywala’s written state. 

ment wherein it was said 
that the Lucknow Improvement Trust represented 
to the answering defendant that if he would build 
a portico in place of the projecting balcony at his 
own costs, he could have theentire use of the same 
for himself except that the proprietor of the Prince 
of Wales Theatre would be allowed to put up a 
signboard for his theatre, and that acting on this 
representation, be submitted a revised plan of the 
portico in place of the balcony according to a 
design approved by the Lucknow Improvement 
Trust and the said Lucknow Improvement Trust 
permitted him to erect the portico according to 
the said plan, and he thereupon erected it at con¬ 
siderable expense with the consent of the Public 
Works Department, on whose land the said portico 
was to be built. 

Mr. Tody wala gave evidence to this effect, 
and so far as the facts stated by him go, be 
was not cross-examined nor was any attempt 
made to produce evidence to show that 
his account of what took place was incor. 
rect. (After mentioning the issues framed in 
the suit their Lordships proceeded.) Coming 
to the flndings of the learned Civil Judge, 
we regret that we are unable to congratu. 
late him on his judgment in the case. His 
judgment in this not entirely easy case runs 
to five printed pages in the papar-book and 
his findings on some of the.issues indicate 
that he did not really consider them at all 
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carefully. On Issue 1 he has found that the 
subject-matter of the suit, that is the right 
to build the portico, could be legally trans¬ 
ferred but the right to sue for damages 
Icould not be so transferred. We are of 
opinion that though doubtless it is a fact 
that a right to sue for damages is a mere 
right to sue and not an actionable claim, 
and therefore in the ordinary way it is not 
transferable, the bar of S. 6, T. P. Act, is 
not applicable in the present case inasmuch 
as the plaintiff, Mr. Bevan, transferred to 
!plainti£fa 2 and 3, the present appellants, 
the whole of his rights in the property ac. 
quired by him from the Secretary of State, 
ihe document Ex. 7 by which Mr. Bevan 
acquired that property gives to Mr. Sevan’s 
assigns precisely the same rights that Mr. 
Bevan himself had, and we are of opinion 
therefore that plaintiffs 2 and 3 were clearly 
entitled to maintain the present suit for 
damages. As regards Issue 2, it has been 
held that plaintiff 1 was entitled to con¬ 
tinue the suit in view of the provisions of 
the sale deed as between him and his ven- 
dees in regard to prosecution of the suit. 
The question might have been more im¬ 
portant at a later stage bad the suit been 
successful when the question of costs arose. 
It has not been raised in argument before us. 

On Issue 3 the learned Civil Judge held 
that plaintiff 1 was certainly given a right 
to build a portico under both the docu- 
ments. On Issue 4 be has discussed the 
question whether the conditions mentioned 
in the two deeds of 1923 and 1926 were 
binding on the defendants and has held 
that what was granted to Mr. Bevan was 
nothing else than a license; that this license 
was revocable and subsisted only to this 
extent, that the plaintiff was entitled to put 
up a signboard. He held that that right was 
not denied to the plaintiff, and therefore in 
the event he held that the conditions men¬ 
tioned in these deeds were not binding on 
the defendants. He summarily dismissed 
Issue 5 by bolding that the only right of 
the plaintiffs in respect of the portico is the 
right to ffx a signboard, the design of which 
must be approved by the Improvement 
Trust. On the questions set out in Issues 7 
and 8 he held that no finding was necessary 
in view of his finding on Issue 4, and on 
Issue 9 he held that the plaintiffs were 
estopped by the acquiescence of Mr. Bevan. 
Finally on Issue 10, he held that the plain¬ 
tiffs were not entitled to demolition of the 
portico in any case, and he dismissed the 
suit in almost all respects granting to the 


plaintiffs a declaration only that they have 
a right to fix a signboard, electric or other¬ 
wise, on the portico built by defendant 3. 

It may be noted that during the hearing 
of the case plaintiff 1, Mr. Bevan, died in 
England on 2nd May 1935. This fact was 
of course not known to the other parties 
and evidence which had begun on 28bh 
April was recorded on 5bh May and 6th 
May and judgment pronounced on 18th 
May in ignorance of Mr. Bevan’s death. 
The point has therefore been raised in this 
appeal as to whether in view of the death 
of Mr. Bevan the suit has abated as a whole 
or not. In point of fact none of the parties 
concerned is at all anxious that it should 
be held by this Court that the suit did 
abate and the decree was a nullity. It is 
urged on behalf of the plaintiffs-appellants 
that if Mr. Bevan was a necessary party, 
then the decree must be a nullity, but that 
if in fact the whole of his rights could be 
and were transferred to plaintiffs 2 and 3, 
he was not after that date a necessary party 
to the suit and his death at any stage would 
not render the decree of the Court a nullity. 
We are of opinion that whatever rights 
Mr. Bevan possessed by virtue of his deed 
of exchange of 15th January 1926 could be 
and were transferred by him to plaintiffs 2 
and 3. So far as the defendants were con¬ 
cerned plaintiff l,Mr. Bevan, no longer had 
any rights of any kind. He remained on the 
record of the suit only to satisfy his co¬ 
plaintiffs, the present appellants. The Court 
would have been entitled to strike off his 
name. The oo-plaintiffs were not very 
anxious that this should be done because it 
might raise a question as to their right to 
continue the suit, they not being the persons 
who had served notices on the Secretary of 
State and the Chairman of the Lucknow 
Improvement Trust. The trial Court did in 
fact frame an Issue 13, on this point but 
never decided it,* presumably because the 
parties did not ask for any decision on the 
point, and we are satisfied that as long as 
Mr. Bevan was a plaintiff along with plain- 
tiffs 2 and 3 the suit could not fail by 
reason of want of notice. We are further of 
opinion that the suit could not in any case 
after it had been once instituted fail on the 
ground of want of notice by the continuing 
plaintiffs. If this suggestion were to be 
carried to its logical conclusion, it would 
mean that in any case in which the neces¬ 
sary preliminary to a suit is a notice of this 
kind, the suit could not even be continued 
by the heirs of the original plaintiff in case 
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the original plaintiff dies, a proposition 
^hioh is obviously absurd. In these oir. 
oumstanoes ^e are of opinion that Mr. 
Bevan was not subsequent to his sale deed 
in favour of the present appellants a neoes. 
sary party to the suit, and the decree 
which was passed does not become a nullity 
by reason of the fact that the plaintiff Mr. 
Bevan had died during the pendency of the 
suit. 

On the merits of this appeal we have 
listened to a very lengthy argument on 
both sides. The dispute necessarily centres 
round the nature of the rights conveyed by 
the Secretary of State to Mr. Bevan, his 
heirs, assigns etc. in the land of the por. 
tico. On behalf of the plaintiffs-appellants 
it is contended that the covenants con. 
tained in the agreement and the deed of 
exchange did not amount to the grant of a 
mere license but amounted to something 
more. Learned counsel has urged first that 
it was an interest running with the land 
available against the world and he has 
based this contention on some remarks in 
a case of the Judicial Commissioner’s 
Court reported in 27 O G 64.^ In this case 
the learned Judicial Commissioner Mr. 
Wazir Hasan, remarked in regard to a 
similar document which was contended to 
be nothing but a grant of a license: 

1 am of opinioQ that the true construction of 
that document is that it was a contract for con* 
sideration between the Secretary of State on the 
one hand and defendant 2 on the other. The object 
of the agreement was to grant land to defendant 2 
for the purpose of erecting a ghat on the banks of 
the river Barju in the town of Ajodhia. The money 
necessary for the masonry construction was to 
come out of the funds belonging to defendant 2 
and the Secretary of State was to obtain the bene* 
fit of all profits that may accrue therefrom. The 
document distinctly says that defendant 2 shall 
have a proprietary right in the structure and it 
further saya that defendant 2 shall have no right 
in the soil. If therefore defendant 2 did under this 
agreement acquire a right to build a pucca struc* 
ture on the land of the Secretary of State for India 
that was a right which must be held to run with 
the land. 

On this ground it was apparently held 
that the contention that the document was 
a mere license and could consequently be 
revoked and was in fact revoked by the 
subsequent execution of a lease was unsound. 
This case apparently stands by itself. There 
is no sign that it has ever been followed in 
any subsequent case, and we are not inclined 
to base our decision on it. To some extent 
it is inconsistent with decisions of the same 

Bagho Ferflbad v. Secretary of State, (1923) 10 

A Oadh 114=74 10 869=27 O 0 64. 


learned Judge in which it was held that 
the license given to a tenant to construct a 
house in an abadi land is a mere license and 
only becomes irrevocable in the circum¬ 
stances mentioned in S. 60 (b). Easements 
Act. The second main line of argument 
pub forward is that what is given to Mr. 
Bevan is something more than a mere 
license being in fact an interest in land. It 
is contended relying on a number of rul. 
ings that what is to be seen is not the mere 
words in which the transaction is clothed 
bub what is the real substance of the 
transaction, and it is said that what was 
granted was a right to build a portico on 
Government land, 120 feet or more away 
from the land actually transferred to Mr. 
Bevan, and that what was created was a 
permanent interest of a restricted character 
in this land as an accessory to the building 
itself or as part of the mode of enjoyment 
of that building. Learned counsel says that 
the portico was bo be an integral part of 
the theatre itself. Eeliance has been placed 
in this connexion on four cases which we 
may deal with shortly. In A I E 1933 All 
735,^ it was held that a document describ. 
ing the parties thereto as licensor and 
licensee was a lease within the definition of 
that term under Sec. 2, sub.sec. 16, Cl. (b), 
Stamp Act. We agree with learned counsel 
for the respondents that in view of the fact 
that the definition of “lease” in the Stamp 
Act is*wider than that in the Transfer of 
Property Act, this case has no application 
in the present case. In A I R 1933 All 911® 
a Bench of the Allahabad High Court held 
that 

the efiect of a deed which gives the holder an 
exclusive right of occupation of a shop, although 
subject to certain reservations and to a restriction 
of the purpose for which it may be used, amounts 
in law to a demise of the ehop itself and not 
merely a license. The main test in such cases is 
that of exclusive possession. 

We do nob think this case is in any way 
helpful to the decision of the present case. 
It would be difficult to bold that the grant 
of permission to the plaintiff Mr. Bevan to 
construct a portico standing over a certain 
plot of land in the present case gave him 
an exclusive right of occupation of that 
land. He was entitled to construct a por¬ 
tico and put his signboard on it, but so far 

2. In re Burma Shell Oil Storage and Distribut¬ 
ing Co. Ltd. of India, (1933) 20 A I R All 735 
= 145 I 0 674=66 All 874 = 1933 A L J 749 
(P B). 

3. Behari Lai v. Chhote, (1933) 20 A I R All 911 

=149 IC 486. 



204 Oadh 


Pabma Sah V. United Provinces 


A. I. R 


as the wording of Ex. 7 goes the Secretary 
of State could have claimed the right to 
make some other use of the land under the 
portico, to allow hawkers to sell fruits for 
example. Eeliance has also been placed on 
57 Cal 655,* a case in connexion with the 
lease of the land of a hat or market in 
which it was said that 

tho true test in cases of this kind is to find out 
whether the landlord has granted sufficient cou' 
trol over the land of the hat so as to make the 
instrument (kabuliyat) a demise and not a mere 
license. 

The same criticizm is applicable to this 
case as to the last and it is further notice, 
able that this particular case rested on a 
special definition of land and the Court 
held that the so called license fee was really 
a rent which had been called license fee 
and in fact that what was really a lease 
had been called a license to avoid the pay¬ 
ment of tax. We are quite clear on a con¬ 
sideration of the plaintiff’s documents that 
there was no intention on the part of the 
Secretary of State to transfer the land on 
which the portico was to stand to the 
plaintiff. The grant made to him was a 
grant of a license to construct a portico and 
la right to keep on the portico construction 
by himself (or if the license should be 
withdrawn by some one else) a signboard, 
subject to that signboard being approved 
by the Improvement Trust. We are of opi¬ 
nion that the right which was granted to 
Mr. Bevan in connexion with the con. 
struction of the portico is one which fell 
clearly within the provisions of Sec. 52, 
Easements Act. On the other hand the right 
to keep a signboard would appear to fall 
within the provisions of S. 4 and therefore 
to be an easement. Under S. 4 an easement 
is defined as : 

A right which the owner or occupier of certain 
land possesses, as such, for the bene&cial enjoy-* 
ment of that land, to do and to continue to do 
something .... iu or upon or in respect of certain 
other land not his own. 

And among the rights which have been 
held to be rights of easement is a right *'to 
have a facia, or notice board of sign fas. 
tened to another’s house,” vide Katiar on 
the Law of Easements and Licenses in Bri- 
tish India (Edn. 2), p. 490. That right has 
therefore rightly been conceded by the 
parties and embodied in the decree of the 
lower Court. As regards the construction 
of the portico learned counsel for the appel. 
lants has conceded that if his first two 

4. Secretary of State ▼. Bbap:ilchandra Hay, 
(1930) 17 A I R Cal 739 = 139 10 177 = 67 
Cal 655. 


contentions fail, then the grant made to 
Mr. Bevan can be nothing more than a 
license, but he contends that if it was a 
license it was irrevocable in view of the 
terms of S. 60 (a), Easements Act, which 
provides that 

a liceose may be revoked by the grantor, unless 
it is coupled with a transfer of property and such 
transfer is in force. 

A question has been raised whether the 
underlying meaning of this provision is that 
a license may be revoked unless it is coupled 
with a transfer of the same property and 
such transfer is in force, or whether the 
condition merely is that it is coupled with 
a transfer of any property, and in the same 
connexion it must be borne in mind that 
the Section relates to licenses and not to 
easements. A study of the cases quoted in 
Katiar ’b book and those which have been 
quoted to us in argument indicates that the 
license and the transfer of property must 
necessarily have reference to the same pro. 
perty and be coupled together, both pro. 
perties being the properties of the grantor. 
Mr. Katiar at p. 356 of his book says : 

A mere license is revocable, but that which is 
called a license is often something more than a 
license. It often comprises or is connected with a 
grant, and thus the party who has given it, can¬ 
not in general revoke it so as to defeat his grant to 
which it was incident. 

And in fact that appears to be the acid 
test in cases falling under S. 60 (a). In the 
present case the withdrawal of the license 
to construct a porch could not be construed 
as in any way calculated to defeat the 
transfer of property made by the licensor. 
Learned counsel for the appellants referred 
us to a number of cases but based his argu- 
ment in the main on AI R 1927 Bom 240.® 
It is true that the reasoning in that case 
favours his argument but it is clear that 
the decision genuinely does rest on the pro- 
visions of 8. 60 (a) because it was a case of 
a license to one of two brothers to go into 
a partitioned house of his brother in order 
to take water from a well. The license 
could not be revoked without defeating the 
grant of water from the well. In another 
case quoted by learned counsel (A I B 
1915 All 382®) there was a license to go 
upon certain land coupled with a grant re¬ 
lating to cut wood upon that land. If the 
license were withdrawn, the grant would 
be defeated. These oases are all ultimately 

5. Janardan Mahadeo v. Eamchandra Mahadeo, 

(1927) 14 A I R Bom 240 = 1011 0 893=29 

Bom L R 812. ^ » -d 

6. Pratap Singh v. Dhnm Singh, (1916) 2 A I R 

All 882 = 80 I 0 681 =s 18 A L J 886. 
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baaed on the English ease in (1845) 13 M 
& W 8387 In out opinion the license 
granted to Mr« Beyan in the present ease 
was not irrevocable by reason of the applu 
cation of 8. 60 (a), Easements Act. 

Another argument was put forward that 
this license was part and parcel of the 
transfer to Mr. Bevan of the theatre and its 
revocation constitutes a breach of contract. 
That may be so, bub the only effect would 
be that the plaintiff might be entitled to 
damages for breach of contract, if in fact, he 
was able to prove that any damages were 
sustained by him. Another argument pub 
forward as a last resort in the reply was an 
attempt to rely on the provisions of the 
Crown Grants Act. In our opinion, these 
provisions have no bearing on the case 
whatever. The effect of its provisions ap¬ 
pears to be that the conditions of a grant 
by the Grown must be given effect to even 
if they are contrary to the provisions of 
some other laws, but where the conditions 
laid down in the grant are ordinary legal 
conditions they are to be interpreted and 
applied in accordance with the ordinary 
provisions of law. 

In the light of all these considerations 
and the very clear and definite wording of 
the deed of exchange we are clearly of opi¬ 
nion that the covenant entered into by the 
Secretary of State with Mr. Bevan in regard 
to the construction of the portico was noth, 
ing more than a license to build, that that 
license was nob irrevocable and it was in 
fact, pace the statements of the Secretary 
of State for India in Council and the Chair¬ 
man of the Improvement Trust in their 
written statements revoked by the grant of 
a fresh license to Mr. Todywala in 1933. 
Defendants 1 and 2 cannot, we think be 
heard to say that they did not grant a 
license in 1933 'to Mr. Todywala to con¬ 
struct a portico on their land. In these 
circumstances we are clearly of opinion 
that the plaintiffs have no cause of action 
against defendant 3. In this connexion we 
might refer to B. 64, Easements Act which 
provides that 

-wheie a license hae been granted for a oonsidera* 
tion, and the licensee, without any fault of his 
own, is evicted by the grantor before he has fully 
enjoyed, under the license, the right for which he 
contracted, he is entitled to recover compensation 
from the grantor. 

It is pointed out in Mr. Katiar’s law on 
Easements and Licenses (Edn. 2) at p. 377 
.. that 

7. Wood v Leadhittei, (1846) 18 M & W 838 = 
14 L J Ex 161 = 9 Jut 18T. 


the Section applies only to oasoa of eviction by 
the grantor and does not include oases iu which 
eviction is oaused by a third person. In tho lubber 
oases if the Iloense is revooablo, the licenseo must 
obtain the permission of the licensor and sue in 
tho name of the licensor, but if it is irrevocable he 
can sue in bis own name. In such oaseshis remedy 
is by injUDcbiou as well as iu damages. In the case 
of a revocable license if the licensor does not per¬ 
mit the licensee to sue the third person in his 
name, his refusal to permit, it is submitted, may 
be taken as sufficient proof of the fact that the 
eviction was on his behalf and the licensee may 
then sue him as well as the third person for com¬ 
pensation under this Section. 

The question would however remain 
whether, as iu a case like the present one, 
if the licensor has revoked a license and 
installed a fresh licensee, the original 
licensee has any cause of action against 
any one except his licensor who has evio. 
ted him, and we are of opinion that be 
would not have any cause of action whe¬ 
ther for damages, for breach of contract or 
for compensation under the provisions of 
S. 64. Turning to the oases of defendants 
1 and 2, we have to consider the effect of 
the above findings. It is obvious that if the 
license granted by the Secretary of State 
was revocable, then there can be no claim 
for injunction or demolition. The plaintiffs 
might be entitled to damages for breach of 
contract or to compensation under S. 64. 
The plaintiffs have not proved that they 
have sustained any damages provided only 
that their right to put up a signboard as 
provided in their title deed is assured. 
Moreover, it is clear that the plaintiffs 
including the late Mr. Bevan have really 
not suffered any damages at all. On the 
contrary, Mr. Bevan was in the past saved 
from the expenditure of money on con¬ 
structing a portico and the present plaintiffs 
are equally saved from that expenditure in 
future. The points which have been sought 
to be made in the plaint about the shutting 
off of the view of the plaintiffs' theatre 
seems to us to have little or no value. The 
theatre is situated at the end of a passage 
40 yards long and could not possibly be made 
properly visible to persons passing along the 
road and in fact no attempt, so far as we 
know, has ever been made to make it so 
visible by any special lighting displayed at 
the entrance to the theatre. In our opinion 
therefore, on the merits the learned Civil 
Judge rightly dismissed the plaintiffs’ claim 
for removal of the present portico, posses, 
sion of the ground and declaration of the 
alleged rights of the plaintiffs to the use of 
a new portico, ex hypothesi to be construe- 
ted by themselves. He also rightly dismiss. 
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ed the claim of the plaintiffs for damages 
against defendant 3 for contravening their 
rights. We think that defendant 3 was in 
the circumstances of the present case enti¬ 
tled to shelter himself completely behind 
the permission granted to him by the 
Lucknow Improvement Trust, in view of 
the circumstances in which the fresh plans 
were prepared and the fresh sanction 
accorded to him. Lastly in the light of 
these findings the Secretary of State, defen¬ 
dant 1, could not be held liable to pay any 
damages, even if damages had been proved, 
for bis alleged failure to carry out the cove, 
nants contained in the said deed and the 
alleged wrongful act of defendant 2 in 
granting permission to defendant 3 to con¬ 
struct the present portico. 

One other point of some importance has 
been argued on behalf of the appellants on 
which it is necessary to give a decision 
although in view of the above findings it 
cannot affect the ultimate decision of this 
appeal. The learned Civil Judge held on 
Issue 9 that the plaintiffs were estopped by 
virtue of acquiescence of plaintiff 1 in the 
year 1927. In this connexion it was argu- 
ed first by the learned Civil Judge that 
Mr. Bevan had over a period of seven years 
failed to act upon the license granted to 
him by the deed of exchange in 1926. It 
was further said that Mr. Bevan saw the 
building of the portico without any objec. 
tion or protest, and that there was over, 
whelming evidence to this effect. It was 
alleged that the plaintiff's own change of 
pleadings proved that he had made no pro- 
test. In point of fact defendants 1 and 2 
admitted that there was protest on behalf 
of the plaintiff, Mr. Bevan. The change of 
pleadings proves nothing whatever bearing 
in mind the fact that Mr. Bevan was 
admittedly in India from before the be¬ 
ginning of September 1933 whereas the 
construction of the portico could not have 
begun before about that date, and so far as 
evidence goes, is proved to have begun in 
September 1933. The plaintiff, Mr. Bevan, 
presumably did, as the witnesses say, see 
soma part of the constructions being made, 
but it served no purpose for him to protest 
to the building contractors and he by 
admission did what it was his duty to do,that 
is to say, he protested to his own licensors. 

We have been referred to several cases 
on the subject of estoppel by acquiescence, 
for example, 7 O W N 271,^ 11 O W N 

8. Kanhaiya Lai v. Hamid Ali, (1980) 17 A I R 
Oudh 236=122 I 0 774=7 OWN 271. 
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379,® 1937 OWN 252^^ and 1937 OWN 
330.^^ In the first of these cases it was 
held that 

in order that acquiescence may be a bar to the 
exercise of a man's legal right the acquiscence 
must amount to fraud, elements or requisites 
necessary to constitute fraud being : first the 
plaintifi must have made a mistake as to his legal 
rights; secondly the plaintifi must have expended 
some money and must have done some act on the 
faith of his mistaken belief; thirdly the defendant 
the possessor of the legal right must know the 
existence of his own right which is inconsistent 
with the right claimed by the plaintifi; fourthly 
the defendant, the possessor of the legal right, must 
know of the plaintifi’s mistaken belief of his rights. 
If he does not, there is nothing which calls upon 
him to assert his own rights. Lastly the defen¬ 
dant, the possessor of the legal right, must have 
encouraged the plaintifi in his expenditure of 
money or in the other acts which he has done, 
either directly or by abstaining from asserting his 
legal right. 

In the present case these five principles 
are not really very easy to apply. We find 
it difficult to say that there is any element 
of fraud in the conduct of Mr. Bevan. 
Taking the conditions stated, the first con. 
dition is that Mr. Todywala must have 
made a mistake as to his legal rights. As 
we see the case now, we are of opinion that 
he did not make any mistake as to his legal 
rights, and we do not think that at the 
time in 1933 when he was in the position 
of having just obtained a license from the 
Lucknow Improvement Trust which he 
might reasonably suppose to override and 
revoke the license granted to Mr. Bevan, it 
could be said that he had made a mistake 
as to his legal right. As to the second point 
that Mr. Todywala did expend money on 
the faith of his belief, mistaken or other, 
wise, so strong was his mistaken belief that 
be constructed the porch, interlocked, as 
one might say, with the first floor of the 
main building. Thirdly, the possessor of the 
legal right must know of the existence of 
his own right which is inconsistent with the 
right claimed by the plaintiff. On that 
point there is of course no room for doubt. 
Fourthly the possessor of the legal right, 
Mr. Bevan, must know of the plaintiff’s 
mistaken belief of his right. If he does not, 
there is nothing which calls upon him to 
assert his own right. Mr. Bevan, as soon as 

9. Mahmudul Haq Khan v. Waquful Aulad, 

(1934) 21 A I R Oudh 178 = 148 I 0 186 = 9 

Luck 638=11 OWN 379. 

10. Zakia Begum v. Lucknow Improvement Trust, 

(1987 ) 24 A IR Oudh 263 = 167 I 0 414 = 

1937 OWN 252=13 Luck 192. 

11. Ban Bahadur Singh v. Talewand Singh, 

(1937) 24 A I R Oudh 226 = 167 I 0 870 = 

1937 OWN 830. 
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be protested to the Improvement Trust, 
must have been told that Mr. Todywala 
had been granted a building permit, and 
there is nothing to show whether or not at 
that time the Improvement Trust took up 
the position that the grant of permit was 
nothing more than an ordinary depart, 
mental proceeding. As regards the last point 
of "encouragement’* it seems to us clear 
that when Mr. Bevan admittedly protested 
to the Improvement Trust, it cannot be 
said that he encouraged Mr. Todywala in 
his expenditure of money on the construc¬ 
tion of the portico, and we are of opinion 
that the learned Civil Judge has not con- 
sidered this question as thoroughly as he 
should have and that his finding cannot be 
maintained. We are satisded that Mr. 
Bevan was certainly not estopped by the 
principle of acquiescence. 

One other point remains. It has been 
declared that the plaintiffs have a right to 
fix a signboard, electric or otherwise, on the 
portico built by defendant 3. The plain, 
tiffs are entitled to some further protection 
against possible obstruction on the part of 
any of the defendants, particularly dilatory 
action on the part of the Improvement 
Trust. We accordingly add to the decree 
of the lower Court a further provision that 
if and when the plaintiffs shall submit to 
the Lucknow Improvement Trust a design 
for their signboard, the plaintiffs shall, in 
case the Lucknow Improvement Trust does 
not within one month of receipt of the said 
design either approve or reject it and in¬ 
form the plaintiffs accordingly, be entitled 
to erect the said signboard without farther 
delay. 

Taking the case therefore as a whole we 
dismiss this appeal subject to this modifi¬ 
cation: that a rider as mentioned above be 
added to the decree of the lower Court. As 
regards the coats, bearing in mind the 
whole of the circumstances we think that 
the parties should bear their own costs of 
this appeal. As regards the costs of the 
lower Court, we think that defendant 3 
was entitled to his costs as ordered in the 
lower Court’s judgment, but in the light 
of the defence taken up by defendants 1 
and 2, in which we find a definite element 
of impropriety and unfairness both to the 
plaintiffs and to defendant 3, we think that 
they are not entitled to any order for costs 
against the plaintiffs. 

S.G./r.e. Appeal dismissed^ 
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Hamilton J. 

Simder Singh and others — Appellants. 

V. 

Emperor. 

Criminal Appeal No. 45 of 1939, Decided 
on 20th May 1939, against order of Sess. 
Judge, Barabanki, D/. 19bh January 1939. 

(a) Penal Code (1860), S. 325—Several per* 
•ont beating another Several blows inflicted 
out of which tome proving fatal—Lines on 
which to proceed in deciding case stated—If 
neither knowledge nor common intention of 
causing death are proved and person who 
inflicted fatal blow is not known, all persons 
are guilty under Section 325. 

When a number of assailants inflict lathi blows 
on one person some of which blows are fatal and 
some of which are not, the first thing to be ascer- 
tained is whether the person who dealt the fatal 
blow, be he identified or not, had such intention 
as constituted his action “culpable homicide” or 
“murder” or had only such knowledge as consti¬ 
tuted his offence “culpable homicide” or “mur¬ 
der”. If the Court finds that the person who gave 
the fatal blow had such intention, the next step is 
to see whether that intention was shared by the 
co-assailants or not. Where neither Intention nor 
knowledge is established nor is it known who 
inflicted, the fatal blow, then all the assailants are 
guilty of an ofience under Sec. 325 : AIR 1939 
Oudh 49 and 17 Lah 536, ExpL; AIR 1934 
Oudh 499, Ref. [P 208 C 2 ; P 209 C 1, 2] 

(b) Penal Code (1860), S. 34—Knowledge. 

Section 84 is restricted to common intention 
and does not embrace any knowledge. [P 209 C Ij 

(c) Penal Code (1860), Sees. 299 and 300 — 
Mere beating person after be has fallen down 
is not-enough to prove intention to cause death 
unless other factors are also considered. 

To beat a person after he has fallen down does 
not necessarily prove the intention of causing his 
death. Certain factors will have to be considered 
such as for instance the number of blows, the 
nature of those blows and the parts of the body 
on which those blows have been inflicted. 

[P 209 C 1] 

H. E. Bahadurji — for Appellants. 

Asst. Govt. Advocate — for the Grown. 

Judgment. — This is an appeal by four 
persons Sunder Singh, Batipal Singh, Baz. 
zaq Bakhsh Singh and Laley Singh. The 
prosecution case is that they pursued 
Chandrika and Lachhml Prasad on the 
roof of the former and beat them with the 
result that Chandrika received five injuries 
including two contused wounds on the 
head and he died from fractures of the 
right parietal and temporal bones. The 
defence case, on the other hand, is that the 
beating took place on the wall of the house 
next to that of Chandrika Prasad Singh, 
that is to say, Chandrika Prasad Singh was 
the assailant and the appellants acted in 
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self-defence. In support of this story \vit. 
nesses were produced who claimed that 
they had seen and heard the occurrence 
from under a certain tree. The learned 
Sessions Judge went to the locality and 
found that from that tree one could neither 
hear nor see what took place on this roof 
next door to that of Chandrika Prasad 
Singh. The evidence of these defence wit¬ 
nesses is therefore false. Further the Sub- 
Inspector went on to the two roofs and 
found that there was blood on the roof of 
Chandrika Prasad Singh and not on the 
adjoining roof which makes it quite clear 
that it was not Chandrika Prasad Singh 
who went on to the adjoining roof to beat 
anyone, but the appellants went on the 
roof of Chandrika Prasad Singh and beat 
him. They had no right to do so for they 
went purely in order to beat Chandrika 
Prasad Singh and therefore they were not 
acting in self-defence. The learned Judge 
has referred to a decision of this Court 
reported in 1939 0 W N 7^ and to a deci¬ 
sion reported in 17 Lah 536.^ The learned 
Judge says that his impression was that 
when several persons attacked a man with 
lathis and knocked him down and after be 
fell down on the ground they belaboured 
him with lathis and he died, they were 
guilty of murder as held in 11 0 W N 
1309^ and it made no difference if it could 
not be ascertained which assailant struck 
the fatal blow as held in the case reported 
in 17 Lah 536.^ He then stated that in 
the case reported in 1939 O W N 7,^ four 
assailants lay in ambush for one person and 
when he passed they sprang up from their 
hiding and attacked him with lathis giving 
two lathi blows on the head, one of which 
fractured his skull, and when he fell down 
they gave him 12 blows and the man died, 
but nevertheless they were found guilty 
under S. 325, Penal Code, only, and they 
were awarded five years' rigorous imprison, 
ment. On this ground the learned Judge 
held that in the present case the accused 
were guilty under S. 325, Penal Code. 

The learned Judge appears to have mis¬ 
understood the decision reported in 1939 
OWN 7.^ It was found there that death 
had been caused by a single blow with a 

1. Zahid Khan v. Emperor, (1939) 26 A I R 

Oudh 49=179 I 0 388=40 Or L J 187=1939 
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2. Chanan v. Emperor, (1935) 17 Lah 536 = 166 

I 0 1005=88 P L R 909=38 Or L J 342. 

3. Baj Bahadur v. Emperor, (1934) 21 AIR 
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lathi and the other injuries found on the 
body of the deceased did not indicate a 
determination to beat the deceased to death 
such as is indicated in many cases. Conse- 
quently, it was not possible to hold that 
death was caused by doing an act with the 
intention of causing death or with the 
intention of causing such bodily injury as 
was likely to cause death, but it might be 
held that death was caused by the doing of 
an act with the knowledge that by such 
act the person who did it was likely to 
cause death. This decision in no way alters 
the law as understood in this Province. 
When a number of assailants inflict lathi 
blows on one person some of which blows 
are fatal and some of which are not, the 
first thing to do is to see whether the assail, 
ant who has inflicted the fatal blowisgnilty 
of murder or not. Under Sec. 299, Penal 
Code, a person commits an offence of oulp. 
able homicide by doing an act : (l) with 
the intention of causing death, or (2) with 
the intention of causing such bodily injury 
as is likely to cause death, or (3) with 
neither intention, but with the knowledge 
that he is likely by such act to cause death. 
The offence of culpable homicide becomes 
murder under S. 300,1. P. C., if the act by 
which death is caused is done, (l) with the 
intention of causing death, or (2) with the 
intention of cansing such bodily injury as 
the offender knows to be likely to cause 
death, or (3) with the intention of causing 
bodily injury and the bodily injury intended 
to be infiicted is sufficient in the ordinary 
course of nature to cause death, or (4) if 
the person committing the act knows that 
it is so imminently dangerous that it must, 
in all probability, cause death, or such 
bodily injury as is likely to cause death, 
and commits such act without any excuse 
for incurring the risk of causing death or 
such injury as aforesaid. Under Sec. 34 
I. P. C., when a criminal act is done by 
several persons in furtherance of the com¬ 
mon intention of all, each of such persons 
is liable for that act in the same manner 
as if it were done by him alone. 

A common intention is an intention 
shared by the person who has caused death 
and by the other assailants who did not 
themselves cause death. If the act which 
caused death is neither mnrdor nor culpable 
homicide because the person who dealt 
that blow did not have such intention as 
is specified under Ss. 299 or 300, I. P. C., 
but only the knowledge which is specified 
in either of these two 'sections, there is no 
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intention which can be shared by all the 
assailants who did not strike the fatal blow 
and, therefore, S. 3i cannot apply. The 
knowledge referred to in .Ss. 299 and 300 
is personal knowledge of the person who 
struck the blow and it is difficult to see 
how it can be shared by his co.assailants, 
but in any case, S. 34 is restricted to com. 
mon intention and does not embrace any 
knowledge. It is true, in 1939 O W N 7,' 
the assailants lay in ambush for the person 
who was killed, bi;it one can lie in ambush 
merely to cause grievous or even simple 
hurt as well as to kill a person. To beat a 
person after he has fallen down does not 
necessarily prove the intention of causing 
his death. Certain factors will have to be 
considered such as for instance the number 
of blows, the nature of those blows and the 
parts of the body on which those blows 
have been indicted. In that case taking all 
the facts into consideration together, the 
Bench of this Court held that it could not 
be said that the actual striker of the fatal 
blow had the intention which constituted 
■murder but had only the knowledge which 
•constituted murder or culpable homicide. 
Therefore, as the particular assailant who 
caused the fatal blow was not identified no 
■one could be convicted either of murder or 
of culpable homicide. In the Lahore case, 
on the other hand, it was found that on 
the facts of that case several persons joined 
iiogether to murder another and did murder 
him under such circumstances that there 
would be no doubt that the Intention was 
to murder, therefore, each ought to receive 
the sentence of death and from the point 
of view of sentence it did not make the 
slightest difference that it had not been 
ascertained which of the accused actually 
struck the fatal blow. This therefore, was a 
very different case from. 1939 O W N 7,^ for 
it was here found that there was a common 
intention of murder and in the Oudh case 
it was found that there was no common 
intention of murder because it was not 
proved that even the person who dealt the 
fatal blow had the common intention to 
•murder. 

The legal position has in no way been 
altered by this recent Oudh case. On the 
facts of the case which a Court is trying it 
must come to the codcIubIoq whether the 
person who dealt the fatal blow, be he 
identified or not, had such intention as con. 
' stituted his action *' culpable homicide” or 

murder ” or had only such knowledge as 
constituted his offence "culpable homicide” 
1939 0/27 & 88 


or murder. ” If the Court finds that tho 
person who gave the fatal blow had such 
intention, the next step is to see whether 
that intention was shared by the oo-assaiL 
ants or not. To give a very simple instance;' 
if a number of persons had agreed to give 
a light beating to a certain person and one 
of the assailants in spite of that agreement 
deliberately killed the person attacked, bis 
co.assailants would not be guilty of culpa, 
ble homicide or murder because the inten¬ 
tion of the person who inflicted the blow 
was not shared by the co-assailants; in fact 
it was contrary to the agreement reached. 
The law will apply to all oases when there 
are a number of assailants and all the 
blows are not fatal, but it is highly unlikely 
that the facts will be exactly the same in 
any two cases and it is for the Court to consi - 
der all the facts in the case and to come to 
a decision whether there was intent on the 
part of the person who dealt the fatal blow 
which made the offence culpable homicide 
or murder and whether that intent, if there 
was any, was common to all the assailants 
or not. The learned Judges who decided 
tho case reported in 1939 O W N 7^ stated 
that death had been caused by a single 
blow and the other injuries found on the 
body of the deceased did not indicate a 
determination to beat the deceased to death 
such as is indicated in many cases. As 
regards the law therefore there was no¬ 
thing novel in the view taken by the learn¬ 
ed Judges who decided the case and as 
regards the facts the decision was based on 
the facts of the particular case which they 
themselves have stated to be different from 
those of many other cases. In the present 
case it is impossible for me to say from the 
judgment of the learned Sessions Judge 
whether there was common intention to 
cause the death of Chandiika Prasad Singh 
or whether the person who inflicted the 
fatal blow committed murder because of 
his intention or of his knowledge. As it is 
not known who inflicted the fatal blow and 
it is not shown that there was a common 
intent, it is impossible for me to hold that 
the convictions under S. 325 are inooziect. 
No question therefore of issuing notice for 
enhancement arises. As regards the facts, 
undoubtedly there was at least a common 
intent of causing grievous hurt and the con¬ 
victions under S. 325 were justified and the 
sentences of five years’ rigorous imprison¬ 
ment are not excessive. The appeal is 
therefore dismissed. 

n.S./r.k. Appeal dismissed. 
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Hamilton J. 

Bam Din and another — Plaintiffs 

— Appellants. 

V. 

Thakur Balbhaddar Singh and another 
— Defendants — Eespondents. 

Second Appeals Nos. 467 and 468 of 
1936, Decided on 20th February 1939, 
against order of Civil Judge, Partabgarh, 
D/- 10th October 1936. 

(a) Agra Tenancy Act (3 of 1926), S. 197*— 
Groves in Aichaka village are not transferable. 

In the village of Aichaka grove-holders are not 
allowed to transfer their groves. [P 210 0 1] 

(b) Wazib*ijl*arz— Evidentiary value of — 
Custom—Wajib*ul-arz dated 1862 providing 
that groves were not transferable—No transfer 
taking place for 70 years—Two recent trans¬ 
fers held attempt to end existing custom that 
groves are not transferable and not the proof 
of non-existence of the custom. 

Wazib'ULarz which was said to have been dic¬ 
tated by the talukdar provided that grove-holders 
were nob entitled to transfer their groves, and foe 
about 70 years after the preparation of the wajib- 
ul-arz there were no transfers except two or three 
which took place recently : 

Held that the recent transfers appeared to be an 
attempt to make an end of the existing custom 
rather than prove that the custom that groves 
were non*transferable never existed; and that the 
fact that the tenants did not sign the wajib-ul-arz 
which contained the entry relating to the custom 
was wholly immaterial: Case law discussed. 

[P 211 0 2; P 212 0 1. 2] 

(c) Civil P. C. (1908), S. 100—Second Ap- 
peal—Question of law—Judge drawing wrong 
conclusions which in law could not be drawn 
—Second appeal lies. 

In second appeal what has to be seen is not 
merely whether the decision arrived at by a Court 
is one of fact but whether in arriving at that deci¬ 
sion the Court has committed an error in law or 
not; hence where the Judge draws wrong conclu¬ 
sions with regard to the existence of custom which 
In law could not be drawn,^ his decision is wrong 
in law, and second appeal lies against the same : 
AJB 1917 P C 33, Bel. on. [P 213 0 1} 

H. Husain and H. H. Zaidi — 

for Appellants. 

Eadha Krishna and S. N. Srivastava 

—for Respondents. 

Judgment*—These are appeals by plain, 
tiffs against an appellate decision of the 
Civil Judge of Partabgarh. The plaintiffs’ 
case is that in the village of Aichaka grove, 
holders were not allowed to transfer their 
groves, but the respondents had done this 
and possession, should, therefore, be given 
to the plaintiffs. The learned Civil Judge 
held that the wajib-ul-arz was dictated by 
the talaqdar himself and it did not record 
any we-bestablished custom. He referred 


to 10 0 W N 493^ as regards this part of 
his argument and he then pointed out that 
there were a number of sale deeds as well' 
as a decision of a Court where it was held 
that the alleged custom was not proved^ 
It was held in 102 I 0 626^ that the gene, 
ral law in Oudh is that the interest of a 
grove.holder is transferable and there is no 
general custom to the contrary as distin¬ 
guished from a village custom proved by 
the wajib.ul-arz or otherwise. This was 
repeated in 110 W N1365^ and in both those 
oases the wajib-ul-arz contained no village 
custom but a custom which applied only to 
certain specific groves which did not in. 
elude the groves which formed the subjects 
matter of those suits. 10 O W N 493^ 
referred to the custom of exclusion of 
widows in the wajib-ul-arz and it was 
pointed out that the entry in the wajib.ul. 
arz was quite inconsistent with the entries 
in two exhibits and that there was no re¬ 
liable evidence to prove any instance in 
which the custom pleaded was recognized. 
The part of this decision quoted by the 
learned Civil Judge runs as follows: 

There is no class of evidence which is more 
likely to vary in value according to circumstances 
than that of the wajib-ul-arz where from interna) 
evidence it seems probable that the entries re* 
corded connote the views of individuals as to the 
practice that they would wish to see prevailing 
rather than the ascertained fact of a well-estab- 
lished custom; it is proper to attach weight to the 
fact that no evidence at all was forthcoming of 
any instance in which the alleged custom had 
been observed. 

This part'of the decision in 10 OWN 
493' was itself a quotation from 32 All 
363,* a decision of their Lordships of tb© 
Privy Council in a case where family cus¬ 
tom was pleaded as superseding the Mitak- 
shara law: it had nothing to do with 
groves. The learned Civil Judge has refer¬ 
red to 7 O W N 333,® a decision of a single 
Judge of this Court, as regards the eviden¬ 
tiary yalue of an entry in a wajib.ul-arz 
recording a custom restraining a tenant 
.cultivator from selling or removing manure^ 
and rubbish. T he learned Judge there re- 

1. Jagdamba Bux Singh v. Badri Pratab Bingb, 
(1933) 20 A I R Oudh 322=145 I 0 362=8 
Luck 686=10 OWN 493. 

2. Ali Mohammad Khan v. Madari Shah (1927)' 
14 A I R Oudh 297=102 I 0 626. 

3. Bindeshuri Devi v. Sardar Khan, (1936) 22 
AIR Oudh 208=163 I 0 818=11 OWN 
1366. 

4. Anant Singh v. Durga Singh, (1910) 32 All* 
863=6 I 0 787=801 A 191=7 ALJTOi (PC). 

6. Krishna Kumar v, Manzoor All,(1930)17 AlB- 
Oudh 330=123 I 0 61=7 OWN 383. 
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ferred to 5 O W N 252,® a deoision of a 
Benoh of this Court, as to tha evidentiary 
value of a V7ajib«ul*arz where it was stated 
that it was the duty of certain tenants to 
give the services of a pair of bullocks for 
two days in the year and a bundle of fodder 
and one of bhuaha yearly. It was stated 
that when, as was the case there, it was 
distinctly to the interest of the zamindars 
to record the existence of cultivators’ liabi< 
lities and where the cultivators had no 
opportunity of stating their experience the 
value of such an entry was necessarily not 
so great as in a case where the zamindars 
were recording the existence of customs from 
which they themselves may suffer. The liabi. 
Uties of the tenants according to the wajib.ul- 
arz were I think, somewhat unusual, while 
the custom preventing transfer of groves is 
to be found recorded in a very large num. 
her of wajib-ul.arz in Oudh. That prin¬ 
ciple was followed in 7 0 W N 333® as 
regards the limitation of rights of tenants 
as regards manure and rubbish ; and the 
same learned Judge of this Court in 1935 
OWN 928^ referred to his earlier decision. 
This was a case in which it was alleged 
that there was a custom making houses of 
residents in a bazar non.transferable. The 
wajib-ul-arz was silent about the right to 
transfer houses or the absence of such a 
right, so the question of the evidentiary 
value of the contents of the wajib-ul.arz 
did not really arise. 

On the other hand, there are two deci¬ 
sions (7 O W N 503® and 7 0 W N 967®) 
which, in the opinion of the learned Civil 
Judge, have no application to the facts of 
the present case. 7 0 W N 503® was a 
Bench case where it was held that where a 
wajib-ul-arz of a particular village records 
a custom to the effect that the tenants of 
the village resident therein cannot remove 
manure therefrom, the custom is not so 
unreasonable as cannot be enforced in law. 
The Benoh added that it appeared to them 
that the plaintiff’s case did not rest on the 
existence of custom alone but could also be 
supported on the broad ground that tenants 

6. Narpat v. Mohammad Safi, (1928) 15 A 1 R 
Oadh 265=112 10 10=8 Luck 478=5 OWN 
262. 

7. ShyamaHumat Singh v. Sat Narain, (1935) 

22 A I R Oudh 469 =167 10 664=1986 0 W 
N 928=11 Lack 897. 

6. Parmeshut Din v. Bishambhar Singh, (1930) 
17 A I R Oudh 861=126 I 0 708= TOWN 
808 . 

^ 9. Krishna Fal Singh v. Ohhabiaja, (1931) 16 A 
I ROudh 11=182 10 239=7 OWN 967. 


who acquired agricultural holdings in the 
zamindar’s village and who also acquired 
lands on which they built their houses for 
residence must be deemed to have acquired 
those rights with all the incidents apper- 
taining to such rights and one of the inci¬ 
dents was their disability to remove the 
manure from one village to another. In 
this view of the case, it was wholly immate¬ 
rial whehter they signed the wajib-ul.arz 
in which the entry relating to the custom 
was made or not. It should be noticed that 
though earlier decisions were not referred to 
speoihcally in this decision, those earlier 
decisions appear to have been quoted be¬ 
cause there evidently had been an argu¬ 
ment to the effect that the wajib-ul.arz 
had not been signed by the tenants. 7 0 W N 
967® is a case where the wajib-ul.arz of 
a particular village conferred no right on 
the grove.holder to plant new trees with¬ 
out permission of the owner of the soil. It 
would appear that no evidence other than 
the wajib-ul.arz was produced by the plain¬ 
tiff. The Courts below had refused to give 
effect to the terms of the wajib-ul.arz on 
the ground that there was no evidence that 
those terms were agreed to by the grove 
holders of the village or that they were 
since acted upon, and the Bench held that 
neither of those two grounds were valid in 
law. The effect of the entry in the wajib. 
ul-arz was to fix the terms entered therein 
as incident of the tenure of a grove.holder 
in the village and as such it applied to all 
grove-holders who accepted or maintained 
such tenures in the soil belonging to the 
owner of the village. It was further held 
that the argument that the condition in 
the wajib-ul.arz was not shown to have 
been acted upon was vague. The real ques¬ 
tion was whether it had been departed from 
with the consent or acquiescence of the 
landlord. There was no evidence of such 
consent or acquiescence, but that view of 
the case in the opinion of the learned 
Judges did not affect the merits of the 
plaintiff’s claim for he might choose to 
object in one instance and may elect not 
to ‘in another. Beference was made to 7 
OWN 503® as being the correct view in 
cases of this nature. 

The learned Civil Judge was of opinion 
that these two rulings had no application 
to the facts of the present case because the 
question whether a wajib-ul.arz which re¬ 
corded a custom prejudicial to the interest of 
the persons who were no parties to it could 
carry the same weight as other wajib-ul.arz 
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was not considered. Ife is true that prior lage there are only three instances of fcrans- 


cases were not specifically referred to, bub 
as I have shown in quoting from these 
judgments the point of tenants’ signing or 
not signing the wajib-uLarz was considered. 
This last case was a case about a grove 
though the custom was not the same, and I 
find it impossible to agree with the learned 
Civil Judge that these two cases have not 
at least as much application to the facts of 
the present case as the other he has quoted. 
These two cases are the latest Bench cases 
and they should therefore be followed in 
preference to earlier Bench cases or to cases 
decided by a single Judge of this Court. 

The nest point is the instance referred 
to by the learned Civil Judge as disproving 
the correctness of the contents of the wajib. 
.ul.arz. The wajib.ul.arz applied to the 
whole of taluqa Tarwal in which this vil¬ 
lage is situated which taluqa is the property 
of the Raja of Parbabgarh who is a big 
land holder. Presumably therefore, the 
taluqa is a large one but no evidence has 
been pointed out to me to show how many 
villages were in this taluqa which is a very 
material point when the number of instan- 
ces of transfer is concerned. The relevant 
portions of the wajib.ul.arz are that the 
groves granted by the taluqdar conferred 
on the grantee the right to take fruit so 
long as the grantee or his heir lives in the 
village. Mahwa and Kathal fruits are 
divided equally between the talukdar and 
the grove.holder. A tree fallen owing to 
wind or old age goes to the talukdar bub 
with his permission can be used by a riaya. 
In groves in the possession of tenants they 
have the right to cut wood for house repairs 
or for house building so long as they live 
in the village but they are not allowed to 
transfer the groves and shifting from one 
village in the taluka to another does not 
maintain any right in the grove in the 
original village and it goes to the talukdar. 
Without the permission of the talukdar 
new trees cannot be planted. This last con- 
dition is exactly the same condition as was 
the subject in 7 O W N 967.® 

A talukdar dictating a wajib.ul.arz about 
his taluka may be correctly stating that a 
certain custom extends over the whole 
taluka or it may exist in no part of the 
taluka or it may exist in some part of the 
taluka but not in other parts, and it is not 
therefore sufficient to consider merely the 
occurrence, instances of transfers especially, 
when it is not known of how many villages 
the taluka consists. In this particular vil- 


fers, Exs. A.4 and A.5, the first dated Ist 
December 1933, and the second dated 15th 
December 1933. The transferors were of 
the same caste and sub.caste being Chhat- 
tari Eaikwars and for all we know they 
may have been close relations. This wajib. 
ul.arz was drawn up in about 1862 so that 
for 70 years there had been no transfers 
and these two recent transfers would rather 
appear to be an attempt to make an end of 
an existing custom rather than prove that 
the custom never existed. There had. been 
another transfer which gave rise to a suit 
by the Court of Wards as representing the 
Partabgarh estate in 1935 which was do- 
cided against the Court of Wards as the 
Courts relied on 7 O W N 333® and 1935 
OWN 928,^ those single Judge oases to 
which I have referred above. In village 
Dhima there had been about half a dozen 
transfers the earliest of them being in 1918 
and the latest in 1928. If they established 
that the custom has never exisUd in Dhima 
or has been given up, this is no reason for 
holding that the custom never existed or 
has been given up in Aichaka. 

There are then transfers in three more 
villages. In village Parasrampur two, dated 
19th October 1895 and one dated 11th 
February 1897, all by Brahman Tewaris : 
In village Sarai Balu there were two, one 
dated 22nd September 1898 and the other 
26th January 1916, and finally there was 
one in village Pura Basawan dated 26th 
April 1926. It will be noticed that the 
earliest of these transfers is at least fifty 
years after the wajib.ul.arz was drawn up 
and if these transfers show anything they 
show rather that the custom is being dis- 
regarded now but there are no instances 
of transfers very soon after the wajib-uUarz 
was prepared which can enable to hold that 
the entry in the wajib.ul.arz was incorrect. 
I must again repeat that these transfers 
including this village and village Dhima 
where about half the total number of trans- 
fers occurred, occurred in five villages and 
there is nothing to show how many villages 
there were in this taluka nor how many 
groves there were in each of these villages 
so that it is impossible to say that the pro¬ 
portion of these transfers to the number of 
groves is such that one can hold the con¬ 
tents of the wajib.ul.arz to be incorrect. 
The learned Civil Judge has not found that 
there once was a custom which has been 
given up but that there was no custom at 
all. In my opinion, his decision is incorrect. 
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It has been argued that this decision as to 
the absence of custom is one of fact which 
cannot be agitated in this second appeal. 
In 44 I A 147^^' at p. 158, their Lordships 
of the Privy Oounoil have stated that 

qusstions o{ the existence of an ancient oustom 
are generally questions of mixed law and fact; the 
Judge first finding what were the things actually 
done in alleged pursuance of oustom, and then 
determining whether these facts so found satisfy 
the requirements of the law. This latter is a ques* 
tion of law — not fact. 

What has to be seen is not merely whe¬ 
ther the decision arrived at by a Court is 
<one of fact but whether in arriving at that 
Ideoision the Court has committed an error 
in law or not: for instance, if the decision 
of a Court that certain custom existed was 
based on the acceptance of evidence which 
was inadmissible, there can be no doubt 
(that that decision could he questioned in 
'second appeal. On the other hand, if the 
decision was based because the Judge be¬ 
lieved the statements of three witnesses for 
on© side and disbelieved the evidence of 
three witnesses on the other, his decision 
could nob be questioned in second appeal. 
In the present case he has really failed to 
apply the decisions of this Court reported 
in 7 O W N 603® and 7 0 W N 967 and 
has drawn conclusions from the instances 
of transfers which in my opinion in law 
could nob be drawn. I therefore find that 
in the present case a second appeal lay and 
I have found that his decision was wrong 
in law. I therefore allow these appeals 
Nos. 467 and 468 of 1936 with costs 
throughout. 

s.g./b.k. Appea ls allowed . _ 

10. Palanlappa Chetty v. Devasikamony Pandara 

Sannadhi, (1917) 4 A I R P 0 33=89 I C 722 

=44 I A 147=40 Mad 709 (P 0). 
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Thomas 0. J. and Ziaul Hasan J. 

Mohammad Zia Ullah Khan 

— Appellant. 

V. 

Rajiq Mohammad Khan and others — 

Respondents. 

First Appeals Nos. 63 and 83 of 1936, 
Decided on 11th May 1939, against order 
of Civil Judge, Kheri, D/. 30th May 1936. 

(a) Expert evidence—Value of ^Handwrit¬ 
ing experts produced by both partiet — Each 
supporting case of party calling him—Value of 
their evidence. 

When handwritlog experts have been produced 
by both the parties their evidence is of little help 
if 4aoh of them supports the case of the party who 


has called him and each gives teobnioal reasons in 
support of his opinion. [F 219 0 1] 

(b) Mahomedan Law—Will— Taluqdarl pro¬ 
perty cannot be taken into consideration in 
determining share of assets of testator. 

As the Oudh Estates Act has laid down specific 
rules for devolution of taluqdarl property and has 
in this respect displaced the Muhammadan law, 
such property cannot be taken into consideration 
in determining a share of the assets of a Muham* 
madan testator. [P 221 C 1] 

(c) Succession Act (1925), Ss. 72 and 71 — 
Case of unprivileged will is governed by S. 71 
and not by S. 72. 

Where a will is not a privileged will, 8. 72 can¬ 
not apply to it. The case of that will ie governed 
by S.71. [P 221 0 1. 2] 

(d) Will—Attestation—Evidence of attesting 
witnesses doubtful — Court may consider cir¬ 
cumstances of case and may disregard ^testi¬ 
mony of attesting witnesses — Presumption of 
due execution and attestation will be made in 
case of will which on-face of it is duly executed. 

When the evidence of the attesting witnesses is 
vague, doubtful or even confiioting upon some 
material point, the Court may take into considera¬ 
tion the oiroumstances of the case and judge from 
them collectively whether the requirements of 
the statute were complied with; in other words, 
the Court may, on consideration of the other evi¬ 
dence or of the whole circumstances of the case, 
come to the conclusion that their recollection is at 
fault, that their evidence is of a suspicious charac¬ 
ter or that they are wilfully misleading the Court, 
and accordingly disregard their testimony and 
pronounce in favour of the will. Every presump¬ 
tion will be made in favour of due execution and 
attestation in the case of a will, regular on the 
face of it and apparently on the face of it duly 

executed A 1 B, i9i6 Oal 374, Rel> on. 

[P 222 Cl] 

(e) Attestation — No presumption^ of due 
attestation can be made from registration 
endorsement* 

No presumption of due attestation of document 
can be made from the endorsement made on the 
document by the Sub-Registrar to the effect that 
the executant acknowledged before him that he 
had executed the document : A I R 1939 P C 127, 
Bel. on. [P 222 0 2] 

Gbulam Hasan, Ahtishan All and 1. M. 

Husain —for Appellant, 

Niamab Ullah, and M. Wasim, M. H. 

Qidwai and K. M. Shameem — for 

Respondents 1 and 2, respeetively. 

Judgment. — These appeals arise out of 
two suits filed in the Court of the Civil 
Judge of Kheri, one (that is, No. 16 of 1935) 
by Eafiq Mohammad Khan, respondent in 
both the appeals, and the other (that is, 
No. 30 of 1935) by Eafiq Mohammad 
Khan’s father Faqir Mohammad Khan, 
appellant in Appeal No. 83. The dispute in 
both these suits relates to the property left 
by the late taluqdar of Baipur, Mohammad 
Sher Khan, who died on 15th June 1934 
and whose relationship with the parties 
will appear from the following pedigree: 
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LAL khan 
i 

Hasaa Khan 

I 

Karamatullab Khan 

Mfc. Imtiaz Begam=Raia Mohammad Sher Khan=Mt. Lazatunnissa 


Faqir aiohammad Najmunnissa Mohammad Bashir Mt. Zaibunnissa 

Khan alias Kallu Begam alias Ghuiun 

Zakullah Khan 

Rafiq Mohammad Khan Mohammad Ziaullah Khan 


Ib will be seen that while Faqir Moham¬ 
mad Khan, plaintiff appellant in Appeal 
No. 83, is son of the late taluqdar Rafiq 
Mohammad Khan, plaintiff.respondenb in 
Appeal No. 63, is his grandson and Ziaullah 
Khan, appellant in the same appeal and res¬ 
pondent in Appeal No, 83, is his daughter’s 
son. This litigation is due to Mohammad 
Sher Khan’s habit of executing wills and 
revoking them in quick succession. It is 
admitted or proved that he executed the 
following wills, (l) A will in favour of his 
son Faqir Mohammad Khan executed on 
1st September 1901. This will is not on 
the record but its execution by Moham¬ 
mad Sher Khan is not disputed. (2) A will 
in favour of his son Mohammad Shabbir 
Khan executed on 14th July 1913. This 
will is also not on the record. (3) A will in 
favour of Ziaullah Khan (Ex. A-113) exe- 
cuted on 7th December 1920. (4) A will 
again executed in favour of Ziaullah Khan 
on 13th November 1924 (Ex. A.l) revoking 
all the previous wills. (5) A will in favour 
of Rafiq Mohammad Khan and Ziaullah 
Khan both, executed on 17th October 1929 
(Ex. 1 of Suit No. 15 of 1935). 

Resides the above, Faqir Mohammad 
Khan relies on another will dated 6th July 
1930 (Ex, 30). On the death of Sher 
Mohammad Khan his estate was claimed 
in the mutation Court by the parties to 
the present appeals. Ziaullah Khan relied 
on the wills of 7th December 1920 and 
13th November 1924, while Rafiq Moham¬ 
mad Khan claimed a ten annas share on 
the strength of the will dated 17th Octo¬ 
ber 1929. Faqir Mohammad Khan claimed 
the entire estate as the eldest son of the 
late taluqdar. He did not claim on the 
basis of the will of 6bh July 1930, as 
according to him he was then ignorant of 
the existence of that will. The will is said 
to have been discovered on 16th May 1935, 
in circumstances that will be mentioned 
later on. The mutation Court by its order 
dated 2l3t November 1934 (Ex. A.80) held 


the will of 13th November 1924 in favour 
of Ziaullah Khan to be valid and hence 
rejecting the claims of Faqir Mohammad 
Khan and Rafiq Mohammad Khan ordered 
mutation in favour of Ziaullah Khan. There¬ 
upon Suit No. 15 of 1935 was filed by 
Rafiq Mohammad Khan under the will of 
17th October 1929, for a ten annas share 
in the property left by Mohammad Sher 
Khan as the will, Ex. 1 gave a ten annas 
share of the taluqdar’a entire property to 
him and the remaining six annas to Ziaul¬ 
lah Khan. The suit was originally brought 
against Ziaullah Khan alone but Faqir 
Mohammad Khan was subsequently made 
a defendant to the suit on the application 
of Ziaullah Khan. 

Faqir Mohammad Khan brought Suit 
No. 30 of 1935 on 25th May 1935, on the 
strength of the alleged will, Ex. 30 of 6th 
July 1930, and claimed the entire estate. 
He mentioned the property left by the late 
taluqdar in seven lists, that is, lists A to G. 
List A relates to the taluqdar! propertyi 
list B to non-taluqdari immovable pro¬ 
perty, list C to "goods of the house situated 
at Lakhimpur,'* list D to cash and gold 
mohurs and ornaments, list E to utensils 
of silver, list F to cattle, carts, etc., and 
list G to miscellaneous articles. As muta¬ 
tion in respect of immovable property had 
been made in favour of Ziaullah Khan, he 
claimed possession of the properties men¬ 
tioned in lists A and B. With regard to 
properties of lists 0 to G he only wanted a 
declaration of his ownership as with the 
exception of list 0 property which he 
said was given in the possession of Ziaul¬ 
lah Khan’s father, the other properties 
were in the possession of the Tahsildar of 
Mohamdi under orders of the District 
Judge. To this suit, besides Ziaullah Khan, 
Rafiq Mohammad Khan was also made a 
party as he claimed a ten annas share on 
the basis of the will of 17th October 1929. 
The chief contest in both the suits was 
that of Ziaullah Khan who denied the 
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^Uls of 17th October 1929 and 6th July 
1930 and claimed the entire estate on 
4he wills of 7bh Oeoember 1920 and 13th 
November 1924. He alleged that Moham¬ 
mad Sher Khan was very displeased with 
'both his 8onS| Fa()ir Mohammad Khan and 
Mohammad Shabbir Khan whom he disin¬ 
herited by deeds dated 11th February 1914 
(Ex. A.lll) and 9th May 1919 (Ex. A. 112) 
xespeotivelyi that Mohammad Sher Khan 
had turned out both his sons and adopted 
him (contesting defendant) as his son, that 
the taluqdar was greatly attached to him 
and eventually made him the sole legatee of 
his entire property. With regard to the 
will of 17th October 1929, he did not 
admit that it was executed by Mohammad 
Sher Khan and further contended that 
oven if it was executed by the late taluq. 
dar it must have been brought about by 
the undue influence of Rafiq Mohammad 
Khan and his father and is therefore illegal 
and void. His further plea was that the 
will set up by Bafiq Mohammad Khan not 
having come into force under the Taluq- 
dari Act” is legally unenforceable. He also 
pleaded that the wills in his favour were 
not in any case cancelled by the will of 
17th October 1929. 

As regards the will of 6bh July 1930, set 
dp by Faqir Mohammad Khan, Ziaullah 
Khan’s contention is that it is a forged 
document and has been prepared in collu¬ 
sion with his enemies. He also alleged 
that the family of Mohammad Sher Khan 
is governed by Hindu law and custom and 
that for this reason also Faqir Mohammad 
Khan has no right in the taluqdari or non- 
taluqdarl left by him. Farther pleadings of 
the parties will appear from the following 
issues which were framed in both the suits: 

1, la the will dated 6th July 1930 genuine and 
valid and waa it duly executed and attested ? 

2, Waa Raja Mohammad Bhet Khan of sound 
diaposlng mind at the time when he executed the 
above will 7 

3, Did Mohammad Sher Khan duly execute the 
wills dated 18th November 1924 and 7th December 
1920 in favour of Ziaullah Khan defendant 1 ? 
9a. Were they executed by reason of fraud, un¬ 
due influence, coercion, importunity and misrepre- 
eentatlon of Zakaullah Khan, father of defendant 1 ? 

4a. Did^Mohammad Sher Khan duly execute 
the will dated 17th October 1929 and is it valid 
and genuine ? (b) If so was it revoked subsequently 
by Mohammad Sher Khan as alleged in the plead¬ 
ings ? (o) Does the aforesaid document dated 17th 
Ootober 1929, revoke the previous wills dated 13th 
November 1924 and 7th December 1920 in favour 

Ziaullah Khan ? 

5. IS the plalntlfi the sole heir of Raja Moham- 
lud S^x Khan under the Mahomedan law as 


modlfled by custom of single heir suooessiou to all 
the properties entered In lists BtoGof the plaint ? 

6. Was Mohammad Shor Khan competent to 
make a will of tbe^non.taluqdarl property move- 
able and immovable in favour of any of the defen¬ 
dants and if so to what extent ? 

6a. Was Mohammad Bhet Khan governed by 
Hindu law as alleged ? 

7. Is the suit bad for non-joinder of parties 7 

8. Have the non-taluqdari properties merged into 
the taluqdari property ? 

9. What is the oharaofcer of the properties men¬ 
tioned in lists 6 to G ? 

10. Is defendant 1 entitled to special costs under 
Beotlon 35-A 7 

11. To what relief, If any, is the plaintiff entitled 7 

12. Does the will of 6bh July 1930 revoke the 
previous will ? 

13. Is the plaintiff bound to pay the court-fees 
separately on the Raipur house ? 

On issue 1 the learned Civil Judge held 
that though the late Raja had been recon¬ 
ciled to his son Faqir Mohammad Khan 
about the year 1929, yet the execution of 
the will by him has not been proved. On 
issue 2 it was held that at the time when 
the will of 6th July 1930 U said to have 
been executed by Mohammad Sher Khan, 
the latter possessed a sound disposing mind. 
On issue 3 he held that the due execution 
by Mohammad Sher Khan of the will of 
13th November 1924 has been proved but 
that the will of 7th December 1920 has 
not been proved. On issue 3 (a) his finding 
was that the will of 13fch November 1924, 
was not executed by reason of any fraud, 
undue influence, coercion’or misrepresenta¬ 
tion by Zakaullah Khan, father of Ziaullah 
Khan. On issue 4 it was held that the will 
of 17th October 1929 was genuine and 
valid, that it was not revoked subsequently 
by the testator and that it being the last 
will of the Raja naturally revokes the pre¬ 
vious wills of 1920 and 1924. Issue 5 was 
decided in favour of Faqir Mohammad 
Khan. 

On issue 6 the learned Civil Judge held 
that Mohammad Sher Khan was compe¬ 
tent to make a will of the non-taluqdari 
property to the extent of one-third. On 
issue 6 (a) it was held that Mohammad 
Sher Khan was nob governed by Hindu 
law as alleged by Ziaullah Khan. Issue 7 
was decided in the negative. The plea on 
which issue 8 was based was withdrawn by 
the counsel for the defendants and so no 
finding was given on it. On issue 9 it was 
held that the property mentioned in lists 
B to G of Faqir Mohammad Khan's plaint 
and incorporated in the decree was non- 
taluqdari property. On issue 10 Ziaullah 
Khan was held not entitled to special costs 
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under S. 35-A, Civil P. C. Issue 12 was 
decided in the negative and against Faqir 
Mohammad Khan. Issue 13 was decided in 
the negative and in favour of Faqir 
Mohammad Khan. 

Lastly, on issue 11, it was held that 
Hafiq Mohammad Khan was entitled to a 
ten annas share in the taluqdari property 
under the will of 17th October 1929, that 
Faqir Mohammad Khan is not entitled to 
any share in the taluqdari property but 
was entitled to a two.thirds share in the 
property mentioned in lists B to G. Accord, 
ingly, Faqir Mohammad Khan’s suit was 
decreed in respect of a two.thirds share in 
the properties of lists B to G of his plaint. 
The rest of his claim was dismissed. The 
suit of Bafiq Mohammad Khan was decreed 
to the extent of a ten annas share in respect 
of the taluqdari property detailed in list A 
and to the extent of five twenty.fourths in 
respect of the properties detailed in lists B 
to G. The rest of his claim was dismissed. 
Appeal No. 63 of 1936 has been filed by 
Ziaullab Khan against the decree passed in 
Eafiq Mohammad Khan’s suit No. 15 of 
1935 and appeal No. 83 of 1936 has been 
filed by Faqir Mohammad Khan against 
the part dismissal of his suit No. 30 of 
1935. 

Wo first take up the appeal of Faqir 
Mohammad Khan, No. 83 of 1936, in which 
the most important question is whether or 
not the will, Ex. 30, of 6th July 1930, was 
executed by Mohammad Sher Khan. Ziaul. 
lab Kbau, defendant-respondent’s case is 
not only that the will, Ex. 30 is not genuine 
but also that Faqir Mohammad Khan had 
so displeased his father that it was not 
likely that Mohammad Sher Khan should 
execute a will of his entire property in his 
favour. There is no doubt whatever, and 
there is overwhelming evidence to prove 
the fact, that Faqir Mohammad Khan had 
somehow or other, presumably by his con¬ 
duct, rendered himself thoroughly hateful 
to his father. We have referred to the will 
of 1901 executed by Mohammad Sher Khan 
in favour of Faqir Mohammad Khan but 
in 1914 he executed an aqnama(Ex. A.Ill), 
disinheriting Faqir Mohammad Khan, in 
which be said : 

Whereas my son Faqir Mohammad Khan turned 
disobedient to mo and crosses my will In spite of 
the fact that I have discharged all my paternal 
duties towards him in every way enjoined under 
the Shariat and orders of God and the Prophet ; 
firstly, I brought him up, secondly I got him 
educated; thirdly I married him In the best possi. 
ble way. Those were my duties towards my son 


Rapiq Mohammad Khan A. I. 

and I provided him and bis wife with all comforts 
and luxuries. Now at the instigation of his wife 
and other persons, he neglected to serve and obey 
me, and he caused all sorts of troubles to me owing 
to which I am very much displeased with him so 
he was very much admonished and advised on my 
behalf, but he did not mend bis ways, nor has be¬ 
any filial love left in him, nor have I got any 
hopes (of betterment) in him; rather it is said that 
he will continue to cause various sorts of troubles 
to me till the end of my borrowed life .... Accor- 
dingly under these circumstances I disown the 
abovementioned son from my sonship owing to 
his disobedience and neglect of services to the 
parents and also I do hereby agree and reduce to- 
writing that he shall have no concern and interest 
in my moveable and immovable property, nor will' 
there be any claim of any kind entectainable in- 
the future. 

In 1920 Mohammad Sher Khan executed 
a will (Ex. A.113) in favour of Ziaullah 
Khan in which referring to Faqir Moham¬ 
mad Khan he said : 

1 have already disinherited my son Faqir 
Mohammad Khan on 11th February 1914 and this 
will of mine is in conformity with the said 
aqnama. He has no right In the moveable and 
immovable properties and the taluqa nor shalhhe 
have any in future, neither he is nor shall he ba- 
entitled to inherit anything from mo, and my heir 
and successor Mohammad Ziaullah Khan shall 
not grant any kind of guzara or concession to 
Faqir Mohammad Khan, nor shall the said Faqir 
Mohammad Khan be entitled to receive any. 

In the will (Ex. A-l) executed by Moham¬ 
mad Sher Kban in favour of Ziaullah Khan 
on 13th November 1924 he said: 

I, the executant, had executed a will on 6th 
December 1901 in favour of Faqir Mohammad 
Khan which I revoked on account of the fact that- 
he is unworthy, possesses bad manners and loose 
character and is disobedient, as well as on account 
of the fact that the abovementioned person attem- 
pted several times to take my life but by the grace 
of God I narrowly escaped. 

After this he executed the will of 17tb 
October 1929 (Ex. 1 of suit No. 15) by 
which also Faqir Mohammad Khan was- 
totally excluded and Bafiq Mohammad 
Khan and Ziaullah Khan were given ten 
annas and six annas shares respectively. 
Then we have the drafts of wills Exs. A-14K 
and A.87 in both of which occurs the fol¬ 
lowing passage: 

Bafiq Mohammad Kban also like his father 
Faqir Mohammad Khan has proved to be quite 
unfit and disobedient. Both the father and the son, 
viz. Bafiq Mohammad Khan and Faqir Moham¬ 
mad Kban, have proved to be so unfit and disobe. 
dient that I pray God that he should not givesuob- 
children oven to an enemy. 

Both these drafts are in the handwriting 
of Zamin Husain Khan (D-1, W.7) who 
was mukhtar of Baja Mohammad Sher 
Khan for about nine years up to 1933 and 
he swears that he wrote them out at tbe^ 
instance of the Baja. The drafts bear no 
dates but from the fact that both of theD>' 
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Y^ler to tho deed of gift (Ex. A-90} that 
Mobammad Bher Khan executed in favour 
of bia wife, Mt.Munna Jan in respect of viU 
lage Biluohpnra on 27th March 1933, it is 
manifest that these drafts were made after 
that*date. It was indeed admitted on behalf 
of Faqir Mohammad Khan that the rela. 
tions between him and hie father were 
highly strained for soma time, but it was 
alleged that Mohammad Sher Khan was 
completely reconciled to his son Faqir 
Mohammad Khan about the year 1929. 
The learned Judge of the Court below ao. 
oepted the plaintiff.appellant's contention 
and held that the will in question (Bx. 30) 
was a natural will owing to the reconcilia¬ 
tion that he thought took place between 
the father and the son about 1929. He 
however held that the genuineness of the 
will had not been satisfactorily established. 
We are in perfect agreement with the latter 
finding but doubt very much the correct¬ 
ness of the former. (After examining certain 
documents their Lordships concluded.) We 
are therefore unable to uphold the finding 
of the learned Civil Judge that a complete 
reconciliation took place between Moham¬ 
mad Sher Khan and the appellant and 
that therefore the will in question can be 
deemed to be a natural will. 

We now come to the other finding of 
the learned Judge, namely that the genui¬ 
neness of the will in question has not been 
proved. We have already said that we are 
in full agreement with this finding. The 
circumstances in which the will, Ex. 30 
saw the light of day are rather interest, 
ing. We have already noted that Moham¬ 
mad Sher Khan died on 16th June 1934. 
It appears that as there was a likelihood of 
a breach of the peace after bis death the 
authorities began to take steps to prevent 
it while he was still living. It was on 14th 
June 1934 that the Sub-Divisional Officer 
of Mohamdi directed the Tahsildar by a 
written order (Bx.- A.44) to go to Baipur 
to study the situation and make a report. 
The matter being brought to the notice of 
the Deputy Commissioner of Kheri the 
same day be ordered the Sub-Divisional 
Officer himself to go to Baipur (Bx. A.46). 
Accordingly, the Sub-Divisional Magistrate 
went to Baipur on the 16th June, and 
bound over the two claimants to Moham¬ 
mad Sher Khan’s property under Sec. 107, 
Criminal F. 0. He also put all the move- 
able property of the taluqdar including 
cash, under lock and seal. A sapurdnama 
(Bx. A-56) was executed by Faqir Moham. 


mad Khan and it shows that one room and 
one Kotbri in the zenana quarter and seven 
bakharis in the men’s quarter were stored 
with property and looked and sealed. 
Bxa. A.68 to A.61 are the lists of tbe vari¬ 
ous articles that were thus put in the rooms 
and looked. 

We have already referred to tbe fact 
that mutation in respect of immovable 
properties was ordered by the Revenue 
Court to be made in favour of Ziaullah 
Khan. ZiauUah Khan made an application 
to the Revenue Court for possession of the 
moveables also (Ex. A.66). This applica¬ 
tion was granted in spite of Faqir Mobam- 
mad Khan’s-objeotions. Thereupon, on 24th> 
November 1924, Faqir Mohammad Khan 
made an application to the District Judge, 
purporting to do so under 8. 192, Succes¬ 
sion Act, alleging that tbe Revenue Court 
had no jurisdiction to order delivery of 
moveables to Ziaullah Khan and praying 
that Ziaullab Khan be ordered not to take 
delivery of tbe moveables until disposal of 
his application by the District Judge. It 
was also prayed that an officer of tbe Court 
be deputed to make an inventory of the 
property and lock and seal it again. The 
learned District Judge directed that the 
Tahsildar of Mobamdi should make an in¬ 
ventory of the property and in pursuance 
of this order tbe list. Ex. A. 95 was prepar¬ 
ed by the Tahsildar on 15tb January 1936, 
in tbe presence of Faqir Mohammad Khan 
and ZakauUah Khan. The kotbri of the 
zenana house was also opened but again 
locked and sealed after the list of the con- 
tents being made. About four months later, 
Faqir Mohammad Khan put in an applica¬ 
tion before the District Judge praying that 
he might be allowed to inspect all the docu- 
ments in the house at Baipur as be wanted 
to make an application under the new 
Debts Acts and it was necessary for him to 
know which of the properties was taluq- 
dari property and which was non-taluqdari. 
On this application the learned Judge 
passed an order permitting Faqir Moham¬ 
mad Khan to inspect tbe documents in the 
presence of the Tahsildar or some other 
responsible officer deputed by the Tahsil¬ 
dar. On 14th May 1935, the Tahsildar 
wrote a letter to ZakauUah Khan inform- 
ing him of the District Judge’s order and 
asking him to be present at tbe time of 
inspection by Faqir Mobammad Kban on 
16th May 1935. This notice could not be 
served on ZakauUah Kban as he was said 
to have gone to Bhahjehanpur. The TahsiU 
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dar went to the late Raja’s house at Raipur 
on 16th May 1935 and allowed Faqir 
Mohammad Khan to inspect the documents 
in his own presence and in that of Ali 
Shakir, supervisor qanungo, gola of Mr. 
Ishaq Husain, who was acting as counsel for 
Faqir Mohammad Khan, and of one Ahmad 
Husain. It was in the course of this inspec¬ 
tion that the will in question was recovered 
along with certain other documents (Ess. 31 
to 45) from an open box which was inside 
the kothri of the zenana house. 

The defendants.respondents’ case is that 
the will in question was surreptitiously 
put in the open box by Faqir Mohammad 
Khan either between 15th January and 
16th May 1935, or in collusion with the 
Tahsildar on the latter date. It was said 
that Faqir Mohammad Khan, who admit¬ 
ted before the learned District Judge that 
be opened the lock of the room containing 
the cash and other valuables in order to 
save them from Zakaullah, was quite equal 
to opening the lock of the kothri particu¬ 
larly when the seal put on the lock of the 
kothri was only an ordinary seal containing 
one or two letters. It was further said that 
the application purporting to be under 
Sec. 192, Succession Act, could not lie as 
nobody had taken possession of any pro. 
perty or was threatening to take forcible 
possession of any property, and that in any 
case the application was only a subterfuge 
to give colour to the recovery of a forged 
document. In support of this allegation, it 
was pointed out that no application under 
the Debts Acts was ever presented by 
Faqir Mohammad Khan. Further, it was 
contended that Faqir Mohammad Khan as 
the eldest son of Mohammad Sber Khan 
could not have been ignorant of the diffe- 
rent items of taluqdari and non-taluqdarl 
property and in support of this contention 
it is pointed out that the list of properties 
filed by Faqir Mohammad along with his 
suit is identical with that filed by his son 
Bafiq Mohammad Khan with his plaint 
which has already been filed in Court when 
Faqir Mohammad Khan made the applica- 
tion to the District Judge on 13th May 
1935. It was also urged that the order for 
inspection was obtained ex parte in the 
absence of Zakaullah Khan and that care 
was taken that inspection should be made 
behind the back of Zakaullah. On behalf 
of the plaintifi.appellant it was said that 
Ahmad Husain, who was one of the persons 
present at the time of the inspection, was 
zilledar of Zakaullah Khan. On behalf of 
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the defendant.respondent, on the other 
hand, it is said that Ahmad Husain had 
no connexion with Zakaullah but was a 
creature of the Tahsildar by whom he was 
appointed zilledar of the late Raja’s pro. 
perty when it was made qurq tahsil for 
default in payment of land revenue. In 
view of the strong reasons to be stated 
shortly which lead us to doubt the genuine, 
ness of the will in question, we do not con. 
sider it necessary to express any opinion 
on the contentions made on behalf of the 
defendants.respondents beyond saying that 
we agree with the learned Judge of the 
Court below that the circumstances in 
which the will was recovered are undoub¬ 
tedly suspicious. 

We now take up the question of the 
genuineness or otherwise of the will. Ex. 30. 
To begin with, it is very doubtful that 
Faqir Mohammad Khan had returned to 
Raipur when the will is said to have been 
executed in bis favour. Faqir Mohammad 
Khan in his plaint (para. 7) stated that his 
father called him back to Raipur about 
eight years before his death, that is to say 
about 1926. His son Rafiq Mohammad 
Khan however in the replication filed to 
the written statement of Ziaullah Khan, 
defendant, stated in para. 17 that the late 
taluqdar called back Faqir Mohammad 
Khan and himself (Rafiq Mohammad Khan) 
five years before his death. Puttu Lai, the 
first witness produced by Faqir Mohammad 
Khan went a step further and stated that 
Faqir Mohammad Khan had been living 
with the Baja for nine or ten years before 
his death. The evidence of Mehdi Husain 
D.2, W.2, who was the late Raja’s ablmad 
from 1928 to 1932, on the other band, 
stated that Faqir Mohammad Khan came 
to Raipur with his family only a short 
time before the witness left Raipur in 1932. 
Similarly, Irshadullah Khan, D-l, W.8, 
who is the late Raja’s nephew (son of the 
Raja’s wife’s brother) and who pays a land 
revenue of Rs. 1000 states that Faqir 
Mohammad Khan came back to Raipur 
with his family only fifteen or twenty days 
before the death of Mohammad Sher Khan. 
We have no good reason to disbelieve the 
statements of Mehdi Husain and Irshad¬ 
ullah Khan particularly when the evidence 
on the point relied on on behalf of the 
plaintiff.appellant is discrepant. 

Secondly it is difficult to understand 
how it was that the will in question was 
not discovered on 15th January 1935, 
when the Tahsildar drew up a list of the 
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olobhes contained in the box in ^hioh the 
^il! was subsequently discovered. The list 
of the contents of this box is in great 
detail and it is very unlikely that if the 
will and the other documents were in that 
box on 15th January 1936 they should not 
have been discovered on that date when 
the clothes contained in the box were taken 
out one by one. 

Thirdly, the recovery of the will from 
the kothri of tne zenana house and Faqir 
Mohammad Khan's desire to inspect the 
contents of that kothri are in themselves 
suspicious, considering the fact that when 
the rooms were originally looked and 
sealed, papers were kept in the other room. 

Fourthly, the signatures of the Baja on 
the will in question are not in the usual 
form in which ho appears to have had the 
habit of signing all formal documents. 
From the documents on the record, it ap¬ 
pears that he used to add the words 
“Taluqdar, Raipur” to his signature but on 
the will in question these words do not 
appear anywhere with his signatures. No 
doubt, as contended on behalf of the plain¬ 
tiff appellant, the words "Taluqdar Raipur” 
could also be forged: but it is a matter of 
common experience that a forgerer tries to 
reduce his work to the minimum. Hand¬ 
writing experts have been produced by 
both the parties but unfortunately their 
evidence is of little help as each of them 
supports the case of the party who has 
called him and each gives technical reasons 
in support of his opinion. 

Fifthly, no draft of the will in question 
is forthcoming though Faqir Mohammad 
Khan in para. 7 of his plaint stated that 
this will was executed by Mohammad Sher 
Khan after obtaining legal advice. If this 
had really been so, It is but natural that 
the draft of the will prepared by the 
Baja’s legal adviser should have been found 
in the Baja's papers. 

Sixthly, the evidence of the two witnesses 
Puttu Lai, P. W. 1, and Mohammad Umar, 
P. W. 4, produced as attesting witnesses of 
the will,' is not at all convincing and reli¬ 
able. Puttu Lai was in the service of the 
late Baja and admitted that after the Baja’s 
death he was in Faqir Mohammad Khan's 
service for some time. At first he stated 
that he served Faqir Mohammad Khan as 
zilladar for four or five months only after 
the Baja’s death, but when he was oonfron- 
ted with the copy of a statement of his 
made in the Revenue Court on 13th May 
1936, he had to admit that his statement 


as to the period during which he was in 
Faqir Mohammad Khan’s service was not 
true and that as a matter of fact he was in 
Faqir Mohammad Khan's service up to June 
1935. It is thus clear that Puttu Lai, who 
is also the scribe of the will, is not a very 
truthful or independent witness. Moham¬ 
mad Umar poses as a friend of the Baja 
who attended all functions at the Baja’s 
house bub Puttu Lai states that Mohammed 
Umar was neither a relation nor a servant 
of the Baja and is not prepared to say that 
he was his friend. The witness himself 
admits that no other will was executed by 
the Baja in his presence hor did the Baja 
ever talk to him about his affairs. Further, 
what makes the evidence of these two wit. 
nesses wholly unreliable is the fact that 
both of them state that they never men¬ 
tioned the execution of the will in question 
by the late Baja to Faqir Mohammad Khan 
in whose absence the will is said to have been 
executed and who professes bo have been 
totally in the dark as to its existence be¬ 
fore 16th May 1935, when it was recovered 
from the kothri of the zenana bouse. The 
witnesses' explanations that they did not 
mention the will bo Faqir Mohammad Khan 
because the late Baja had enjoiued them 
not to mention it to anybody, that from 
the fact that the will was not discovered 
soon after the death of the Baja, they con- 
eluded that it had been destroyed by the 
Baja or that they thought that if they dis. 
closed the will they would be accused of 
causing discord in the family are obviously 
too absurd on the face of them to be 
accepted. 

Seventhly, the fact that Exs. 44 and 45 
were found along with the will in question 
renders the will very suspicious as these 
are documents which in our opinion could 
not have been got prepared by the Baja. 
Ex. 44 is a draft for cancellation of the 
deed of adoption of Ziaullah executed by 
theRajaon22nd July 1924, and for revoca¬ 
tion of the will of December 1920, made in 
favour of Ziaullah Khan, Ex. 45 purports 
to be a draft by which the deed of dis¬ 
inheritance of Faqir Mohammad Khan 
dated 11th February 1914 was intended to 
be revoked. Both these drafts are in the 
handwriting of Samiullah, a pleader, and 
as Ex. 44 refers to the deed of adoption of 
22nd July 1924, but not to the will 
(Ex. A-l) of 13th November 1924, it can 
reasonably be presumed that these drafts 
were prepared between 22Dd July and 13th 
November 1924, but at that period of time 
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Faqir Mohammad Khan was admittedly 
in the bad books of the Baja so that it is 
impossible to believe that at that time the 
Raja wanted either to cancel the deed of 
adoption and the will executed in favour of 
Ziaullah Khan or to revoke the deed of 
disinheritance executed by him with regard 
to Faqir Mohammad Khan. Further, Sami- 
ullah is a legal practitioner who was 
appearing in cases against Mohammad Sher 
Khan from 1920 right up to 1929 (as is 
proved by Exs, A.29 to A.43) and it is 
most unlikely that he should have been 
employed by the Raja in making drafts of 
documents for him. That the date of the 
will of December 1920 is given in Ex. 44 
wrongly as 15th December instead of 7th 
December and that Ex. 44 is the only 
document in which the Raja purports to 
say that he was under the influence of his 
son.in-law Zakaullah Khan are also facts 
which lead us to a conclusion against the 
genuineness of Exs. 44 and 45. 

Eighthly, the Raja appears to have been 
in the habit of making alterations from 
time to time not only in the drafts of wills 
got prepared by him but even in registered 
wills after registration. We find such alte¬ 
rations not only in Exs. A.86, A.87 and 
B.3 bub also in the registered wills of 13th 
November 1924 (Ex. A.l) and 17bh October 
1929 (Ex. 1 of Suit No. 15). No alterations 
whatever appear in Ex. 30, the will in ques¬ 
tion, though by the drafts Exs. B.3, A.87 
and A.148 he was again intending to dis¬ 
inherit Faqir Mohammad Khan. 

Ninthly, the fact that in the drafts of 
wills just mentioned no reference whatever 
is made to the will in question though other 
wills have been specifically mentioned is 
also a point which goes strongly against 
the genuineness of the will. 

Tenthly, it is very curious that the will 
in question is drawn up on two stamped 
papers of the value of Rs. 5 each, which, 
according to the endorsements made by the 
stamp vendor, were purchased by Moham¬ 
mad Sher Khan for the purpose of execut¬ 
ing a will. None of the other wills executed 
by Mohammad Sher Khan is on a stamped 
paper and no reason could be assigned on 
behalf of the plaintiff.appellant why the 
Raja who knew perfectly well that a will 
on an unstamped paper was quite legal and 
valid purchased the stamps for execution 
of this will. Further, if the Raja had really 
purchased these stamps in November 1928 
ue shown by the stamp vendor’s endorse, 
ments, he would undoubtedly have used 
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these stamps when he executed the will of 
17th October 1929. It may be mentioned 
that according to the rules that were in 
force before February 1936, stamp vendors 
were not required bo take the signatures or 
thumb impressions of those who purchased 
stamps from them, so that anybody could 
purchase a stamp on behalf and in the 
name of anybody else, and we should nob 
be surprised if these two stamps were pur. 
chased by Faqir Mohammad Khan or some, 
body else at his instance in the name of the 
Baja, though the stamp vendor Bhagwati 
Prasad, P. W. 5, says that these stamps 
were purchased from him by the Raja him- 
self — a statement which it is not easy to 
believe. 

Eleventhly, all the wills executed by 
Mohammad Sher Khan were got registered 
by him but no good reason could be given 
for the will in question not being registered. 
The allegation that he wanted to keep the 
will a secret from Zakaullah does not at all 
appeal to us as we have already discredited 
the story of Mohammad Sher Khan being 
afraid of Zakaullah Khan and as Zakaullah, 
for aught that we know, made no fuss 
whatever when the will of 13 bh November 
1924, in favour of his son was superseded 
by that of 17bh October 1929. Even sup¬ 
posing that Mohammad Sher Khan desired 
that the will in question should not 
known to Zakaullah or anybody else, that- 
purpose could easily have been achieved by 
the will being deposited in a sealed cover 
in the office of the District Registrar. 

Twelfthly, Faqir Mohammad Khan has 
not had the courage to come into the wit. 
ness.box to swear to the genuineness of the 
will in question and to state the oircum- 
stances which led to its being executed by 
the late Raja. The fact that Zakaullah did 
not also choose to examine himself as a 
witness for the defendant is no reply to the 
objection raised on behalf of the defendant- 
respondent. The will in question was being 
propounded by Faqir Mohammad Khan 
and it lay on him to satisfy the Court of 
its genuineness. 

Lastly, as the will was not produced in 
the mutation Court the plaintiff-appellant 
had perforce to say that he was not aware 
of its existence and that it was executed by 
bis father without his knowledge, but this 
is an allegation which cannot be believed 
and for which no reason whatever could 
be given on his behalf. Indeed, in view of 
the faot that Mohammad Sher Khan had 
executed various documents in which be 
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complained of Kaqir Mohammad Khan’s 
oonduob it was all the more natural for him 
to inform Faqir Mohammad Khan of his 
intending to execute or at least of having 
oxeouted a will in hia favour. For all the 
above reasons, we are of opinion that the 
will Ex. 30 cannot be held to be genuine 
and we confirm the lower Court's finding 
on this point. 

The next argument addressed to us on 
behalf of the plaintiff, appellant was with 
regard to the extent of the share of non. 
talukdari property decreed in favour of Zia. 
ullah Khan. It was argued that according 
to the Mahomedan law, a bequest in favour 
of a stranger was valid to the extent of 
one.third of the entire assets and that as 
the alx-annas share of the talukdari pro. 
perty devised in favour of Ziaullah Khan 
was much more than one.tbird of the entire 
assets of the late Baja, Ziaullah Khan should 
get no share in the non.talukdari property. 
We however agree with the learned Judge 
of the Court below that as the Oudh Estates 
I Act has laid down specific rules for devolu¬ 
tion of talukdari property and has in this 
respect displaced the Mahomedan law such 
property cannot be taken into consideration 
in determining a share of the assets of a 
Mahomedan testator. We decide this point 
also against the plaintiff-appellant. 

The next argument advanced on behalf 
of the plaintiff-appellant was that whether 
the will of 17th October 1929 be held to 
be validly executed and attested, as is the 
case for Bafiq Mohammad Khan and as 
held by the Court below, or whether it be 
held not to be duly attested as contended by 
the plaintiff-appellant, Faqir Mohammad 
Khan is entitled to the property of his 
father. It is argued that if the will of 1929 
be held to be invalid for want of due attes- 
tation, the plaintiff-appellant comes in as 
legal heir of the Raja, the will being in 
any case sufficient to revoke the will of 
1924. If, on the other hand, the will be 
held to be valid, it must be taken to have 
been cancelled by the Baja by making 
alterations in it. 

Belianoe is placed on Bs. 70 and 72, Sue. 
cession Act, which have by S. 19, Oudh 
Estates Act, been made applicable to wills 
of talukdars. S. 70, SucoeBsion Act, deals 
with the revocation of unprivileged wills 
and codicils and 8. 72 prescribes the manner 
in which a privileged will or codicil can be 
revoked. As the will of 1929 executed by 
Mohammad Bher Khan was not a privileged 
will, S. 72, SucoeBsion Act, cannot apply to 


it. The case of that will in our opinion is 
governed by S. 71 which lays down that no 
obliteration, interlineation or other altera, 
tion made in any unprivileged will after 
the execution thereof shall have any effect, 
except so far as the words or meaning of 
the will have been thereby rendered illegi¬ 
ble or undiscernible, unless such alteration 
has been executed in like manner as here, 
inbefore is required for the execution of the 
will. As the alterations in the will of 1929 
have not been made in the manner required 
by this Section the will cannot be said to 
have been affected by them. The proviso 
to the Bection is not applicable as the 
alterations are not signed and attested. The 
learned counsel also relies on the case in 
4 I A 228^ in which their Lordships of the 
Privy Council considered a verbal authority 
given by a Hindu testator to a third party 
to destroy his will sufficient in law to con. 
stitute a revocation; but this case was 
decided by their Lordships on English law 
and as pointed out in 11 0 G 102^ neither 
S. 19, Oudh Estates Act, nor S. 57 (equiva. 
lent to present S. 70) Succession Act, was 
mentioned. We therefore decide this point 
also against the plaintiff.appellant. The 
result is that Faqir Mohammad Khan’s 
Appeal No. 83 of 1936 fails and is hereby 
dismissed with costs. 

We now take up Ziaullah Khan’s Ap. 
peal No. 63 of 1936. The only point that 
arises in this appeal is whether or not the 
will of 17th October 1929 can be said to 
have been attested according to law. The 
will purports to have been attested by two 
witnesses, Mehdi Husain and Ramzan Khan. 
Both of them were produced by Bafiq 
Mohammad Khan; plaintiff Bamzan Khan 
is also the scribe of the will. Both these wit¬ 
nesses stated that neither the Baja signed 
the will in their presence nor did they 
sign it in the presence of the Baja. Bamzan 
Khan says that after he had scribed the 
will according to a draft given him by the 
Baja, a servant of the latter took it away 
from him and that he signed it at the place 
where he wrote it out. Mehdi Husain also 
stated that he signed the will at his house 
and that neither the Baja nor Bamzan 
Khan signed it in his presence. Another 
witness Mohammad Khan was examined 
by Faqir Mohammad Khan, defendant 2. 

1 . Maharajah Fertab Naraln Singh v. Maharanee 

Subbao Eooer, (1877'76) 3 Gal 626=4 lA 228 

=1 0 liRllS (P 0). 

2, Laobhman Bingh v. Umrao Singh, (1S08) II 

O 0 102. 
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He stated that he was present in the regis¬ 
tration office on 17th October 1929 as Tale 
Yar Khan had executed a sale deed in his 
favour and it was registered on the same 
day. He further stated that he saw the 
will in question being signed by the Raja 
and the attesting witnesses in each other’s 
presence in the registration office. The 
learned Judge of the Court below relying 
partly on the evidence of this witness and 
partly on the circumstances of the case 
hold that the will of 1929 was attested 
according to law. It is this finding that 
Ziaullah Khan, defendant.appellant, chal¬ 
lenges before us and it is contended that 
Mohammad Khan’s evidence should not be 
believed. We have been taken through his 
evidence and have not been very favourably 
impressed by it. We are of opinion however 
that the attesting witnesses are not speak¬ 
ing the truth when they deny that they 
and the Raja signed the will in each other’s 
presence. In 20 C W N 192^ their Lord¬ 
ships of the Judicial Committee said : 

The principle is well settled that when the evi¬ 
dence of the attesting witnesses is vague, doubtful 
or even conflicting upon some material point, the 
Court may take into consideration the circum¬ 
stances of the case and judge from them collectively 
whether the requirements of the statute were com¬ 
plied with, in other words, the Court may, on con* 
sideration of the other evidence or of the whole 
circumstances of the case, come to the conclusion 
that their recollection is at fault, that their evi¬ 
dence is of a suspicious character or that they are 
wilfully misleading the Court, and accordingly 
disregard their testimony and pronounce in favour 
of the will : 

and further : 

Every presumption will be made in favour of 
due execution and attestation in the case of a will, 
regular on the face of it and apparently on the face 
of it duly executed. 

In the present case the execution of the 
will by Mohammad Sher Khan is not seri¬ 
ously disputed and the will appears on the 
face of it to be duly executed and registered. 
We also note that Mohammad Sher Khan 
executed various other wills before execut¬ 
ing the will of 1929. In the will of 13th 
November 1924 (Ex, A-l), he took the pre¬ 
caution of getting the attesting witnesses 
to make endorsement to the effect that he 
signed the will in their presence and they 
signed it in his. There can further be no 
doubt that he was executing the will will¬ 
ingly and of his own accord. In all these 
circumstances it is but reasonable to pre- 
sume that he got th e will attested aooord- 

3. Brahmadar Tewari v. Chandan Bibi, (1916) 3 
A I R Cal 374=34 I 0 686=20 C W N 192. 


ing to law though the attesting witnesses 
now deny the fact untruthfully. 

The learned counsel for the plaintiff-res¬ 
pondent further relied on the endorsement 
made on the will by the Sub.Registrar to 
the effect that Baja Mohammad Sher Khan 
acknowledged before him that he had exe¬ 
cuted the will. It was argued that by ac¬ 
knowledging execution of the document, the 
Raja acknowledged execution according to 
law and that under S. 60 (2), Registration 
Act, this endorsement is evidence that the 
fact mentioned in it occurred as mentioned 
therein. In view however of the recent 
pronouncement of their Lordships of the 
Privy Council in A I R 1939 P 0 117^ no 
presumption of due attestation can be made 
from the registration endorsement. Never, 
theless, we entirely agree with the learned 
Judge of the Court below that the circum¬ 
stances of the case fully justify a finding 
that the will of l7th October 1929 was 
validly executed and attested. The result 
is that we find no force in Ziaullab Khan’s 
Appeal No. 63 of 1936 also and dismiss it 
with costs. The decrees of the Court below 
are affirmed in both the cases. 

d.s./r.e. Appeals dismissed. 

d.iSurendra Bahadur Blngb v, Thakur Behatl 
Bingh, (1939) 26 A I R P 0 117=161 10 216 
=1 LR (1939) Ear 222. 
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ZiADL Hasan J. 

Shiv Narain and another — Accused. 

V. 

Emperor. 

Criminal Ref. No. 8 of 1939, Decided on 
4th April 1939, reference made by Sess. 
Judge, Sitapur, D/- 16th February 1939. 

Penal Code (I860), S. 380 — Puntifament of 
whipping can be awarded in lieu of and not id 
addition to impriionment. 

In a case of theft under B. 380, Penal Code, a 
sentence of whipping can be passed in lieu of but 
not in addition to the sentence of imprisonment 
prescribed by the Code. [P 223 0 1] 

H. K, Ghose,. Asisb. Govt, Advocate —r 

for the Croton. 

OrdeFi — This is a reference by the 
learned Sessions Judge of Sitapur recom- 
mending that the sentence of whipping im¬ 
posed on Sheo Narain and Lalji in addition 
to one year’s rigorous imprisonment for an 
offence under S. 380 be set aside. It appears 
that originally three persons namely Sheo 
Narain, Lalji and Saifu were convicted by 
a Magistrate of the First Class under 5. 380 
1. P. C., and sentenced to one year’s rigo* 
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1939 Sabsuit Pbasad ^ 

roBB imprisomnenb and ten stripes eaob. 
All of them appealed against their conyio. 
tion bat the learned Additional Sessions 
Judge whok heard the appeal upheld their 
oonviotion. Saifu filed an application in 
revision in this Court and he vvas acquitted. 
This reference is with regard to the other 
two whose appeal has been dismissed. 

The view of the learned Judge is that in 
a case of theft under S. 380, I. P. C., a 
sentence of whipping can be passed in lieu 
of but not in addition to the sentence of 
imprisonment prescribed by the Penal Code. 
iThe learned Assistant Government Advo¬ 
cate disputes the correctness of this view 
but I am of opinion that the learned Judge 
is right in the view he has taken. S. 2, 
Whipping Act of 1909, only lays down as a 
general proposition that offenders are also 
liable to the punishment of whipping in ad¬ 
dition to the punishments described in S. 53, 
I. P. C., which do not include whipping: but 
a comparison of Ss. 3 and 4 of the Act leaves 
no room for doubt that in regard to the 
offences mentioned in 8. 3 the intention of 
the Legislature was that whipping should 
be inflicted, if at all, in lieu of any punish¬ 
ment to which the offender may be liable 
under the Indian Penal Code and it is only 
in cases of offences under Secs. 375, 377, 
390 and 391, I. P. 0.. and of abetment of 
or attempt at an offence under 8. 375 that 
a person can be punished with whipping 
in addition to any punishment that can be 
awarded nnder the Indian Penal Code. 
Theft under 8. 380, I. P. C., is included in 
the offences mentioned in 8. 3. Therefore 
an offender under S. 380, I. P. C., can be 
sentenced to whipping but only in lieu of 
the punishment of imprisonment or fine 
to which he is liable under the Code. 
I therefore accept the reference and set 
aside the sentence of whipping passed on 
Shao Narain and Lalji. Let the record be 
returned. 

S.G./r.k. Reference accepted. 

A. I. R. 1939 Oudh 223 
ZlATJIi HASAK and YOEKE JJ. 

B. Sarsuit Prasad — Appellant. 

V. 

Bala Baijnath Singh — Respondent. 

First Appeal No. 19 of 1937, Decided on 
2l8t March 1939, against order of Special 
Judge, First Grade, Partabgarh, D/. 13th 
October 1936. 

UsuriouB Loam Act (191S), S. 3 (2) (b) (a< 
•meaded by U- P. Act 23 of 1934)—Powers 
oi Court to reduce rate of interest. 


. Baijnath Singh 

Under the U. P. Usurious Loans Act tbo Courb 
has discretion with duo regard to all tbo circum¬ 
stances to roliovQ tbo debtor against a portion of 
the stipulated rate of interest when it ranges be¬ 
tween Ba. 9 to 24 pec cent, poc annum by holding 
it ezoessive without having to oonsldcr whether or 
not the transaction is substantially unfair. 

[P 293 G 2; P 224 0 1) 

Eadha Krishna and 0. P. Lai — 

for Appellant. 
Kashi Prasad Srivasfeava, Tribhawan 
Nath and L. 8. Miara — 

for Bespondent, 
Judgment.—This appeal arises out of a 
claim put forward in proceedings under the 
United Provinces Encumbered Estates Act. 
The respondent, Lala Baij Nath Singh and 
some trustees appointed by him for the 
management of his estate applied under 
S. 4, Encumbered Estates Act, and includ¬ 
ed the present appellant among the credi. 
tors of the respondent. The appellant filed 
a written statement claiming Rs. 10,980 as 
the amount due to him from the respondent 
on a promissory note executed by the res. 
pondent in his favour for Rs. 6000 on 15th 
September 1933. The debt carried interest 
at 2 per cent, per mensem. The applicants 
however contended that the rate of interest 
was excessive and prayed for being relieved 
from a portion of it. The learned Civil 
Judge acting under the Usurious Loans 
Act reduced interest from 24 per cent, to 
12 per cent, per annum. The creditor brings 
this appeal and contends that the learned 
Judge was wrong in holding the stipulated 
rate of interest to be excessive. 

We have heard the learned counsel for 
the parties and though we do not agree 
with the learned Judge’s finding or rather 
opinion, that the interest stipulated for 
rendered the transaction substantially un- 
fair, the expression of this opinion being 
not only uncalled for, as no such plea was 
taken by the respondent, but also unneces- 
sary as under the United Provinces Usuri¬ 
ous Loans Act, the Court below could relieve 
the debtor against a portion of the stipu¬ 
lated rate of interest without having to 
consider whether or not the transaction 
was substantially unfair, we are of opinion 
that no good case has been made out for 
interference with the discretion exercised 
by the Court below. 

The learned counsel for the appellant has 
relied on some cases in which even com. 
pound interest at 24 per cent, per annum 
was allowed even on secured debts; but wo 
are to be guided by the law as it stands in 
these provinces at present. The United 
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Provinces Act 23 of 1934 has fixed limibs 
within which a Court has discretion to hold 
whether a certain rate of interest is exces¬ 
sive or not. Prov. 3 added by the local Act 
to S. 3 (2) (b), Usurious Loans Act of 1918, 
provides that in the case of unsecured debts, 
the Court shall deem the interest excessive 
if the rate exceeds 24 per cent, per annum, 
and prov. 5 lays down that if the rate does 
not exceed 9 per cent, per annum the Court 
shall nob deem it to be excessive. If there¬ 
fore the stipulated rate ranges between 9 
per cent, and 24 per cent, the Court has 
discretion, of course with due regard to all 
the circumstances, to hold that it is exces- 
sive. In the present case, we find that the 
respondent is possessed of property which 
pays a land revenue of Rs. 32,000. It must 
therefore be taken to be worth about Rupees 
6,00,000. The debts standing against the 
respondent amount to only Rs. 1,60,000 
approximately. The list of debts on the re¬ 
cord shows that most of the debts were 
advanced to the respondent on interest at 
12 per cent, per annum simple though there 
are some which carried interest even at a 
lesser rate. In these circumstances we do 
not think the learned Judge of the Court 
below was wrong in holding that the inte¬ 
rest in the present case was excessive. We 
have come to this opinion on the law as it 
stands at present in spite of the fact that 
we do nob think that there was anything 
improper in the appellant stipulating for in¬ 
terest at 24 per cent, per annum. The appeal 
is therefore dismissed, bub in view of the 
special circumstances of the case we order 
each party to bear his own costs of this 
Court. 

S.g./r.k. Appeal dismissed, 
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ZiAUii Hasan C. J. and Bennet J, 
Bhaiya Hari Saran Das —Appellant. 

v. 

Har Kishen Das — Opposite Party. 
Privy Council Appeal No. 11 of 1938, 
Decided on 25th July 1939, for leave to 
appeal to His Majesty in Council. 

(a) Civil P, C. (1908), S. 109 (a) — Appeal 
does not lie from order under O. 41, R. 23 
reversing decree dismissing suit on preliminary 
point and remanding suit for trial. 

Aq order of an Appellate Court is not a final order 
vribhin the meaning of S. 109 (a) unless it finally 
disposes of the rights of the parties in relation to 
the whole suit and consequently an appeal does 
nob lie from an order under 0. 41, R. S3 reversing 
a decree which dismisses a suit upon a preliminary 
point and remanding the suit for trial: AIR 193S 
P C 68, Foil. [P 224 0 2] 


A. I. fi, 

(b) Civil P. C. (1908), S. 109 (c) — QuesUon 
depending upon interpretation to be put on 
previous judgment of High Court said to be bar 
in res judicata is not question affecting large 
body of public—Appeal under S. 109 (c) does 
not He. 

A case should be certified to be a fit one for 
appeal to His Majesty in Council under ol. (c) of 
8. 109 only when it is of considerable importance 
and the principle when finally decided by their 
Lordships of the Privy Council would be. of benefit 
not only to the people who were directly involved 
in the litigation but to the public at large. The 
question depending on the Interpretation to be put 
on the previous judgment of High Court which is 
said to be a bar in res judicata is not a question of 
law affecting a large body of the public and hence 
appeal does not lie under Sec. 109 (c) : Case law 
referred. [P 226 G 1] 

M. Wasim and B. P. Misra — 

for Appellant. 

Ganga Dayal, Karta Krishna and Bamesh. 

war Dayal Khare — for Respondent. 

Order.—This is an application for leave 
to appeal to His Majesty in Council against 
an order of remand passed by a Bench of 
this Court, of which one of us was a mem. 
her, in a suit brought by the opposite party, 
Mabant Har Kishen Das against the appU. 
cant, Bhaiya Hari Saran Das. The suit was 
tried by a learned Judge of this Court 
sitting singly on the Original Side and was 
dismissed on the ground that it was barred 
on account of a previous judgment of this 
Court. The plaintiff preferred an appeal 
and the Bench which heard the appeal 
oame to the conclusion that the suit was 
not barred by res judicata and remanded 
it under O. 41, R. 23, Civil P. 0., for trial 
on the merits. It is against this order that 
the present application has been brought. 
We have heard the learned counsel for 
parties at length and are of opinion that 
the leave applied for cannot and should 
not be allowed. Their Lordships of the 
Privy Council have laid down very defi¬ 
nitely in 60 I A 76^ that an order of an 
Appellate Court is not a final order within 
the meaning of S. 109 (a), Civil P. 0., un¬ 
less it finally disposes of the rights of the 
parties in relation to the whole suit and 
that consequently an appeal does not lie 
from an order under O. 41, E. 23 reversing 
a decree which dismisses a suit upon a 
preliminary point and remanding the suit 
for trial. Their Lordships at p. 81 of the 
report say: 

The finality must be a finality in relation to the 
suit. If after the order the enU Is still a live suit 
In which the rights of the patties have still to be 

1. Abdul Bahman v. D.K. Gassim & Sons, (1933) 
20 A I R P 0 68 = 142 I 0 828=60 I A 76= 
11 Rang 68 (P 0). 
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detdimlned, no appeal lies against It nnder Section 
''109 (a) of the Code. 

lb ^QS urged that even if the order of the 
^Benoh be not considered to be a final order, 
‘leave might be granted under oh (o) of 
S. 109 of the Code, that is to say, it might 
'be certified that the case is a fit one for 
appeal to His Majesty in Council. On this 
•point also we do not agree with the learned 
counsel for the applicant. There is a con. 
sensus of opinion in the various High 
Courts in India that a case should be certi. 
fied to be a fit one for appeal to His Majesty 
in Council under oh (o) of S. 109 only when 
it is of considerable importance and the 
principle when finally decided by their 
Lordships of the Privy Council would be of 
benefit not only to the people who were 
directly involved in the litigation but to the 
public at large: vide 50 All 640,^ 44 Mad 
293,® 18 Cal 23,* 50 All 208,® 23 All 227,® 
64 All 459,^ 6 Rang 43® and AIR 1931 
Mad 642.® The question involved in the 
present case is not even a substantial ques. 
tion of law but a matter depending on the 
interpretation to be put on the previous 
judgment of this Court which U said to be 
a bar in res judicata. It is not a question of 
law affecting a large body of the public. 

Further, it is conceded on behalf of the 
applicant that the decision of the learned 
Single Judge of this Court did not dispose 
of the entire case and that even if the 
former judgment of this Coart be held to be 
a bar in res judicata some of the issues will 
etill remain to be decided between the 
parties. This being so, it is a further reason 
why the plaintiff.opposite party should be 
saved from the harassment of having to 
defend an appeal unnecessarily before their 
Lordships of the Privy Council. We there, 
fore dismiss this application with costs. 

D.S./r.E. Application dismissed. 


2. Buohoha Saithwar v. Haosrani, (1928) IS A IB 
A11220=108IC288=60 All 640-26 AU 836. 

5. 'BadhakriBhna Ayyar v, Swaminatba Ayyar, 

(1921) 8 AIB P 0 26=60 1 0 85=48 I A 31= 
44 Mad 298 (P 0). 

4. Darga Chov7dbraDl v. 7ewabic Siogb, (1691) 18 
Cal 28=17 I A 122=6 Bar 660 (P C). 

6. Mathara Etirxni ▼. 7agdeo Singh, (1928)15 AIR 

All 61=107 1 C 88=60 All 208=26 AL7 970. 
6. Banarsi Prasad ▼. Eashi Krishna Narain, 
(1901) 28 All 227=281 A 11=7 Bar826 (PC). 
'7. BheopujanDpadhlya y.Bhagwat PrasadBlcgh, 
(1988) 20 AIB All 4=148 I 0 812=54 All 469. 
8. Maung Ba Than v. District Connoil oi Pegu, 
(1928) 16 A I B Bang 167 = 109 1 C 697 = 6 
Bang 48. 

.4. Bamanathan Chettiar v. An^natba Ayyaogar, 
(1681) 18 AI B Mad 642=192 i 0 290. 
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ZiAUL Hasan and Yorke JJ. 
Mohammad Yusuf — Applicant. 

V. 

Imtiyaz Ahmad Khan — Complainant — 

Opposite Party. 
Criminal Misc. Appln. No. 70 of 1938, 
Decided on 12th April 1939. 

Contempt of Court—In criminal cate against 
complainant accused as witness making defa. 
matory statements — Complainant filing com* 
plaint for defamation after examination of all 
prosecution witnesses — Accused starting con* 
tempt of Court proceedingsagainstcomplainant 
—Real question is the intention of the com* 
piainant—If it is in good faith to protect his 
good name there is not e^en a technical offence 
of contempt of Court against complainant who 
is not bound to wait till termination of case 
against him. 

Id a proceeding under Ss. 420 and 406,1. P. C., 
against the complainant, the accused as a witness 
made statements irrelevant to the matter in issue 
and defamatory to the complainant who during 
the pendency of those proceedings and after all the 
prosecution witnesses had been examined and 
cross-examined before charge, filed a complaint 
under S. 500, I. P. 0., while proceedings for con* 
tempt of Court were started against complainant; 

Held that the complainant was not bound to 
remain silent under defamatory charges until the 
termination of the case against him, but was 
entitled to make a complaint of an ofienee under 
S. 500 if one appeared to have been committed; 
and that the filing of the same was in good faith, 
protection of bis good name being complainant’s 
intention which was the real question in the 
matter and that there was not even a technical 
oSence of contempt of Court: AIR 1935 All 117, 
Disting. (P 226 C 2; P 227 C 1) 

R. F. Bahadurji and S. C. Das — 

for Applicant. 

G. G. Chafcterji — for Opposite Party. 

Order. — The facts of this case have 
already been set out iu full in our order of 
reference to a Full Bench dated 5bh Sep. 
tember 1938.* It has now been held by the 
Full Bench that this Court has jurisdiction 
in respect of contempt of Courts subordu 
Date to it, and we have therefore now to 
consider in the light of the facts set out in 
the first three pages of our order of 5tb 
September 1938, and the arguments put 
before us whether the action of Imtiaz 
Ahmad Khan in filing a complaint against 
Noor Mohammad, a witness in the case 
proceeding against Imtiaz Ahmad Khan 
under Ss. 420 and 406, I. P. C., amounts 
to a contempt of Court or not; and if so, 
bow the offence of contempt of Court com. 
mitted thereby shall be dealt with. One or 
two further points have been put before us 


19&9 0/29 A 80 


Reported in (1939) 26 A I R Oadh 131 (F B). 
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in regard to the statements made by Noor 
Mohammad in evidence on 16bh August 
1937. It is contended that these statements 
could not properly be the subject of a com¬ 
plaint under Sec. 500, I. P. C., because the 
witness would have been entitled to pro¬ 
tection under the provisions of Sec. 132, 
Evidence Act. S. 132 provides that 

a 'Witness shall not be excused from answering 
any question as to any matter relevant to the 
matter in issue in any suit or in any civil or cri¬ 
minal proceeding, upon the ground that the 
answer to such question will criminate, or may 
tend directly or indirectly to criminate, such wit¬ 
ness, or that it will expose, or tend directly or 
indirectly to expose such witness to a penalty or 
forfeiture of any kind : 

Provided that no such answer, which a witness 
shall be compelled to give, shall subject him to 
any arrest or prosecution, or be proved against 
him in any criminal proceeding, except a prosecu¬ 
tion for giving false evidence by such answer. 

Beliauce on this Section proceeds on the 
assumption that the statements made by 
Noor Mohammad were made in answer to 
a question put by counsel. We find it diffi¬ 
cult to believe that a question could have 
been put by counsel with the object of 
eliciting that Haji Saheb was afraid of 
Imtiaz Ahmad Khan when what counsel 
had to establish was that the Haji Saheb 
had either been deceived by Imtiaz Ahmad 
Khan into giving Hs. 6000, or on the other 
hand had deposited Bs. 6000 with him. 
No one would be easily deceived by a man 
of whom he was afraid and in whom he 
would necessarily have no trust, nor would 
a man ordinarily make over money to a 
person of whom he was afraid. The infer¬ 
ence is that although this does not appear 
from the record, these statements mentioned 
on the third page of our order of reference 
were voluntary statements and not state¬ 
ments made in answer to questions. Even 
if they were statements made in answer to 
questions, we should doubt whether they 
would have been protected because the 
answers would suggest that the questions 
however put could not have been relevant 
to the matter in issue, namely the question 
whether or not an offence under S. 420 or 
S. 406 had been committed by Imtiaz Ahmad 
Khan. That however is not a matter really 
for decision at this stage but will be a 
matter for the consideration of the Court 
which tries the case under S. 500,1. P. 0. 
Assuming, as we think we should for the 
purpose of this application, that the state¬ 
ments are not necessarily protected, we 
have to consider whether Imtiaz Ahmad 
Khan was bound to sit down silently under 


A. I, B. 

defamatory charges of this kind, and notr 
entitled to make some sort of an effort 
to defend himself. We are unable to hold> 
that he was bound to remain silent and 
that he was disentitled from making a com. 
plaint of an offence, if an offence appeared^ 
to him to have been committed. 

The real question is as to the intention 
in filing a complaint. Was it intended to 
muzzle prosecution witnesses or was it in¬ 
tended to protect Imtiaz Ahmad Khan’s 
own good name ? Had Imtiaz Ahmad Khan 
rushed into Court that very same day or 
the next day with a complaint against 
Noor Mohammad before the examination 
and first cross-examination of the other 
witnesses had taken place, it might perhaps 
have been said with reason that he was 
attempting to intimidate witnesses, but this 
is not what he did do. The whole of the 
witnesses were examined and cross-exa¬ 
mined prior to the charge and it was not 
until the six months later that Imtiaz 
Ahmad Khan filed his complaint, for, as it 
is said, the reasons which have been men¬ 
tioned in our order of reference. In our 
opinion therefore the filing of a complaint 
by Imtiaz Ahmad Khan was a "bona fide” 
act intended for the protection of his own 
good name and not an act aimed at putting 
pressure to bear on witnesses. The sugges. 
tion that it could have the effect of leading 
witnesses in their second cross-examination 
to make some admissions favourable to 
Imtiaz Ahmad Khan seems to us to be very 
far-fetched. The witnesses had made state¬ 
ments calculated to incriminate him and 
they could not go back on those statements 
without exposing themselves to a risk of 
prosecution for perjury. 

It is argued that Imtiaz Ahmad Khan 
should have waited until the case under 
Ss. 420 and 406 bad terminated. In the 
first place we do not think that he was 
bound to do so, and in the second place 
that case has been kept dragging on already 
from 1936 to 1939, and the implication of 
the argument is that Imtiaz Ahmad Khan 
is to put up with defamatory statements 
being made without protest until such time 
as those proceedings terminate which might 
not be for several years to come. It is 
the existence of uncontradicted defamatory 
statements which damages a man’s reputa¬ 
tion beyond repair, and we are not prepared 
to hold that the circumstances being as they 
were, Imtiaz Ahmad Khan was precluded 
from taking action. 



1980 KiziM Hxjsaik t. Mubasak Jahak Bbqam Oudh 227 


There is another point whioh has been 
made in favour of Imtiae Ahmad Khan. The 
Qomplaint, which he made under See. 600, 
Penal Oode, was made to the same Magis. 
trate who was trying the ease under Ss. 420 
and 406. It is clear that that Magistrate 
did not feel that the making of this com. 
plaint was in any way calculated to pre. 
judice the trial of the case under S. 420 or 
S. 406. If he had done so, he would pre. 
sumably have dismissed the complaint 
under Sec. 203, Criminal P. G. Learned 
counsel for the applicant has been unable 
to quote to us any case on all fours with 
the present case. Some reference has been 
made to the case in 57 All 573,^ but that 
case stood on a different footing. A notice 
was served on behalf of the plaintiff by his 
advocate on the defendant threatening the 
defendant that unless he withdrew a cer. 
tain plea put forward in the written state, 
ment in a civil suit and paid a certain sum 
as damages, he would be criminally prose¬ 
cuted for defamation of the plaintiff’s de¬ 
ceased father. It was held that the notice 
was undoubtedly intended to put extraneous 
pressure on the defendant in order to com¬ 
pel him under threat of drastic action being 
taken against him, to withdraw the plea 
which had been taken by him specidcally 
in the written statement and that this 
amounted to a direct interference with the 
administration of justice in preventing or 
attempting to prevent the defendant from 
pressing the plea which might prove to be 
a very substantial and legitimate defence; 
and in that way an. indirect attempt was 
made to exclude that plea from the con. 
sideration of the Court. There is little if 
anything in common between the action of 
the plaintiff in that case and the action of 
Imtiaz Ahmad Khan in the present case. 

Taking into consideration all the facts 
put before us we are of opinion that there 
has not been in this case even a technical 
offence of contempt of Court committed by 
Imtiaz Ahmad Khan. On the other hand, 
we are also of opinion that it is undesirable 
that the bearing of the case of defamation 
should be taken up until such time as the 
case against Imtiaz Ahmad Khan has been 
disposed of. We accordingly dismiss the 
present application but direct the Court in 
which the complaint died by Imtiaz Ahmad 
Khan against Noor Mohammad is pending 
to take no further proceedings in that case 

1. Bajeoder Singh y. Uma Prasad, (1935) 23 
AIR All 117=1691 0 198=67 AM 578=1986 
A £i J 39. 


unless and until the case under Ss. 420 
and 406 is finally disposed of by the Magis. 
trate oonoerned. 

S.Q./b.k. AppliGaiion dismissed. 

A. I. R. 1989 Oudh 227 

Hamilton and Eadha Krishna JJ. 

Kazim Husain — Appellant. 

V. 

Mt. Mubarak Jahan Begam — 

Eespondent. 

Miscellaneous Appeal No. 51 of 1937, 
Decided on 4th August 1939, against order 
of Special Judge, First Grade, Hardoi, D/. 
22nd May 1937. 

U. P, Encumbered Estates Act (25 of 1934), 
Ss. 8, 9, 10 and 13—Omiiiion of existing debt 
from written statement of debtor under S. 8 
not explained satisfactorily ^ Presumption it 
that such omission is deliberate with intention 
to reap advantage of S. 13—Creditor is entitled 
to beneht of S. 18, Limitation Act. 

Section 18, Limitation Act, is applicable to 
proceedings ander the Encumbered Estates Act. 
Whereveradebtisproved to exist and the omission 
of it by the debtor from the written statement of 
the debtor under 8.8, Encumbered Estates Act, is 
not explained satisfactorily, itwouldbealegitimate 
and fair presumption to draw that such omission 
was deliberate with an intention to reap the full 
advantage afforded by S. 13 of that Act coming 
into play and the creditor is entitled to the benefit 
of B..18, Limitation Act. fP 228 C 1, 2;P 229 C 1) 

H. Husain, Naziruddin and H, H. Zaidi 

— for Appellant. 

G. Hasan and I. Husain — 

for Respondent. 

Judgment.— This is an appeal under 
Sec. 45, U. F. Encumbered Estates Act, 
against the order dated 22Dd May 1937, 
passed by the learned Special Judge, First 
Grade, of Hardoi, accepting the claim of 
the respondent as a creditor of the appel. 
lant under 8. 10 of the Act. On 10th Sep¬ 
tember 1935, the appellant Khwaja Saiyid 
Kazim Husain applied under S. 4, Encum. 
bered Estates Act. The appellant did not 
mention any dower debt due to the respon¬ 
dent. The application was in due course 
transmitted to the Special Judge and the 
appellant submitted his written statement 
under S. 8 on 9bh December 1935. In this 
written statement also the dower debt due 
to the respondent was not mentioned with 
the result that when a notice under S. 9 
was published in the Gazette calling upon 
persons having claims in respect of their 
debts to file written statements of their 
claims, no notice as required by cl. (2) of 
that Section was sent to the respondent. 
The period of three months specified in the 
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notice under S. 9 (l) for filing claims by 
creditors expired on 22nd May 1936, and 
the further period of two months mentioned 
in cl. (3) of S. 9, during which the Special 
Judge could entertain the claim on being 
satisfied that there was suflloient reason for 
not presenting the claim within the origi. 
nal period of three months also expired on 
22nd July 1936. The respondent, Mt. 
Mubarak Jehan Begam, on 17th November 
1936, pub in her claim as required by S. 10 
accompanied by an application praying for 
extension of time for admission of her claim 
on the ground that she was kept from the 
knowledge of the encumbered estates 
proceedings and her right to apply under 
S. 10 by means of fraud committed by the 
appellant. A more complete statement of 
fraud alleged by the respondent was given 
later in her application dated 9th December 
1936. 

It may be mentioned at this stage that 
on 26th August 1936, the respondent had 
applied in the Court of the Civil Judge of 
Shahjahanpur for leave to sue the appel. 
lant as a pauper for the enforcement of her 
dower debt. During the pendency of this 
application on 7th November 1936, the 
appellant appeared before the Civil Judge 
and represented that in view of Sec. 7, 
Encumbered Estates Act, no proceedings in 
respect of any debts could be instituted 
whereupon the same day the proceedings 
in that Court instituted by the respondent 
were stayed, and this date (7th November 
1936) was alleged by the respondent as the 
date on which she came to know of the 
encumbered estates proceedings for the 
first time. After several adjournments the 
learned Special Judge by his order dated 
22nd May 1937, held that the omission by 
the appellant to mention the name of the 
respondent as a creditor was wilful with 
the intention to deprive the lady of putting 
forward her claim, and admitted the claim. 
In the memorandum of appeal before this 
Court two points were taken, (l) that S. 18, 
Limitation Act, was not applicable to the 
proceedings under the Encumbered Estates 
Act, and (2) that there were no facts either 
alleged or proved which could bring the 
respondent’s case under S. 18, Limitation 
Act. The learned counsel for the appellant 
did not press the first point, and we think 
rightly, because in view of 8. 29 (2), Limi¬ 
tation Act, there can be no doubt that S. 18 
will be applicable to proceedings under the 
Encumbered Estates Act. 

On the second point the question is whe. 
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ther the conduct of the appellant in omit, 
ting to mention the name of the respondent 
as one of the creditors was fraudulent or 
not, i. e. whether the omission was deliberate 
with the intention of concealing the pro- 
ceedings under the Encumbered Estates Act 
and her right to apply from the knowledge 
of the respondent. In the present case it is 
not denied that a very large amount was 
fixed as dower for the respondent—the exact 
amount is immaterial for the purpose of 
this case—and unless this debt was paid 
off or relinquished it was a subsisting debt. 
No evidence was adduced on behalf of the 
appellant to show that the respondent’s 
claim was not a subsisting claim. The case 
was pending in-the Court below for a long 
time and there were numerous adjourn, 
ments. No attempt was made on behalf of 
the appellant to put in an objection or to 
summon any evidence. It was only at the 
time of the arguments that the case of oral 
relinquishment of it in the year 1933 was 
put through the counsel, which was charac¬ 
terized by the Court as a flimsy one. No¬ 
determination as to the subsistence or 
otherwise of this dower debt is involved in 
the present proceedings but we are of opi¬ 
nion that we can take notice of the nature 
of the explanation offered and the circum¬ 
stances in which it has been offered for the 
purpose of determining whether or not the 
omission of the respondent’s name was 
fraudulent. 

On the other band, there is no evidence 
that the respondent had knowledge or could 
have known of the proceedings In Hardol. 
It is admitted that she had been living 
permanently at Shahjahanpur owing to 
differences with her husband since long 
before the institution of these proceedings. 
If she had known of these proceedings then 
there is no reason why she would not have 
filed her claim before the Special Judge 
instead of proceeding in the regular Court 
at Shahjahanpur by an application for leave 
to sue as a pauper. On the facts as gathered 
from the present record we have to infer 
that the dower debt due to the respondent 
must have been within the knowledge of 
the appellant. The provisions of Sec. 13, 
Encumbered Estates Act, are very drastic 
and offer great temptation to a dishonest 
debtor to escape the payment of his jnst 
debts by the simple device of omitting to 
mention them in his application under 8. 4 
and bis written statement under S. 8, U. P* 
Encumbered Estates Act. The advantage 
resulting to the debtor by not filing a claim 


Kazim Husain v. Mubaeak Jahan Begam 



Oudh 229 


1989 Ali Baza Khan v. Newazish Ali Khan 


by the creditor within the time preaoribed 
by S. 9 ia very great and we think that 
wherever a debt is proved to exist and the 
omission of it from the written statement 
of the debtor ia not explained satistac- 
torily, it would be a legitimate and fair 
presumption to draw that such omission 
was deliberate with an intention to reap 
the full advantage afforded by S. 13 coming 
into play. On a consideration of all the 
oiroumstanoes of the case we find no reason 
to differ from the finding arrived at by 
the learned Special Judge and dismiss the 
appeal with costs. 

D.S./b.k. Appeal diemiezed. 


A. I. R. 1939 Oudh 229 

Hamilton and Bbnnet JJ. 

iSardar Ali Baza Khan — Plaintiff — 

Applicant. 

V. 

Sardar Newazish Ali Khan — 

Defendant — Opposite Party. 

Civil Misc. Appln. No. 828 of 1938, filed 
in F. A. No. 39 of 1938, Decided on 14th 
July 1939. 

Cml P, C. (1908), O. 40, R. 1 ~ Suit by A 
•gainit B in reipect of certain properly — A's 
•bare declared to be 2/lSth and that of B l/3rd 
^Appeal by A — Application for appointment 
of receiver on ground of waste during pendency 
of appeal—Receiver held could not be appointed. 

In a suit by A against B in respeot of cectain 
property it was declared that A had right to a 
2/15th share in the property and B was entitled to 
l/3rd share. An application for appointment of 
receiver wae made but was rejected. A appealed 
against this decision and made an application for 
the appointment of a receiver daring the pendency 
of the appeal on the ground that B had been com¬ 
mitting waste: 

Held that receiver could not be appointed as 
there would be plenty of property left with B from 
which A could obtain compensation for any loss 
due to acts of waste committed as regards his 
S/15th share. Moreover, it was unlikely that B 
would injure the value of the property in which be 
held l/3rd share to wrong A who wasonly entitled 
to 2/16ths: AIR 1939 Oudh 94, Bef. [P 230 C 1} 

M. Wasim and M. H. Qidwai — 

for Applicant. 

NiamatuUah and Mohammad Husain 
Usmani — for Opposite Party, 

Order. — This is an application for the 
appointment of a receiver or in the alterna. 
tive for an order for security for mesne 
profits and an order to the defendant not 
to sell or out any more jangle or trees or 
grant or create any farther sabordinate 
rights in any of the property in suit. The 
‘application is by Sardar Ali Baza Khan 
Qizilbash who was plaintiff in the suit, 


which was decided by a learned Judge of 
this Oourb in the exercise of the original 
jurisdiobion. The defendant was Sardar 
Newazish Ali Khan. The plaintiff dissatis- 
fied with the decision of the learned Single 
Judge of this Court has filed an appeal and 
the original defendant has therefore become 
a respondent. The suit, in so far as we are 
at present oonoerned, referred to property 
in Oudh which may be referred to as the 
"Oudh Estate” and to property in the Pun. 
jab which may be referred to as the "Eakh 
Juliana Estate,” and the value of these 
properties as given to us is 18 lakhs for the 
Oudh Estate and three lakhs for the Bakh 
Juliana Estate. The plaintiff claimed both 
estates in their entirety and therefore 
among his reliefs he asked for a decree for 
possession of the property. The learned 
Judge of this Court found that the plaintiff 
had no right at all to the Oudh Estate, but 
as regards the Bakh Juliana Estate the 
defendant had a right to one.third and the 
plaintiff and his four brothers had equal 
rights to the remaining two-thirds so that 
the right of the plaintiff was 2/I5ths, but 
no possession was given because the plaintiff 
claimed exclusive possession to the whole 
and therefore the learned Judge remarked 
that the plaintiff would have to apply for 
partition in order to get his 2/15th share. 

This application is based on the allega. 
tion that the defendant has committed 
acts of waste including the following : (a) 
sale of large and valuable jungle in the 
Oudh Estate ; (b) sale of timber trees and 
fruit bearing trees in both the Oudh and 
Bakh Juliana Estates ; (c) the grant of 
leases unfavourable to the estate and the 
creation of other subordinate rights in 
favour of his own creatures and his wife ; 
and (d) the investment of all income derived 
from the estate in favour of his wife so as 
to put it beyond the reach of the applicant 
should the appeal succeed. 

The application must be considered in 
two aspects: according to the rights of the 
applicant as found by the Single Judge of 
this Court and the rights claimed by the 
applicant which he thinks will be recog. 
nized by the Appellate Court after the 
decision of the appeal. The applicant alleges 
that he has good hopes of succeeding in the 
appeal and if he succeeds he will be found 
entitled to both the lOudh and the Bakh 
Juliana estates and he will be given a 
decree for possession of both the estates. 
We propose to consider the two aspects of 
the case separately. 
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If his appeal fails he has established 
title to 2/15tbs of the Rakh Juliana estate, 
that is to a part of the estate worth 
Es. 40,000. The defendant, on the other 
hand, will have established his title to one. 
third of this estate, therefore to property of 
the value of one lakh and to the whole of 
the Oudh estate of which the value is 18 
lakhs. The acts of waste committed in the 
Eakh Juliana estate are only, as alleged in 
the application, the sale of timber trees 
and fruit.bearing trees and the investment 
of the Income of that estate in the name of 
the wife of the defendant-respondent. There 
will be plenty of property left with the 
defendant-respondent from which the appel. 
lant can obtain compensation for any loss 
due to acts of waste committed as regards 
his 2/15th share. We may further say 
here that these allegations as to acts of 
waste are not proved, and naturally it 
appears to us exceedingly unlikely that the 
defendant-respondent should injure the 
value of the Eakh Juliana estate where he 
holds one.third to wrong the applicant 
who is only entitled to 2/16ths. In this 
aspect of the case we see no reason to grant 
the prayer for the appointment of a receiver. 

Taking the other aspect, we are asked to 
presume that the applicant is likely to sue. 
ceed in appeal. In 1939 OWN 59^ an 
application for the appointment of a receiver 
was made to a Bench of this Court during 
the pendency of an appeal against the deci. 
sion of a Single Judge of this Court in the 
exercise of original jurisdiction. It was 
there held that when there has been a deci¬ 
sion on the merits deciding the rights of 
the parties in the respective properties 
concerned, the property cannot be said to 
be any longer "in medio," and a receiver¬ 
ship which has come to an end by the 
decision of the case cannot be continued 
until the final decision of the appeal. In the 
present ease the property as to which this 
application is made has been throughout in 
the possession of the defendant-respondent, 
and though an application for the appoint, 
ment of a receiver was made in the original 
suit, it was rejected so that this is not a 
case of continuing a receivership because 
one was in existence during the trial of the 
original suit, but prayer is made for the 
appointment of a receiver, though a similar 
application had been made in the original 
Court and had been rejected, and though 
there has been a finding of a competent Court 

1. Bisheshat Singh v. Jadhunath Singh. (1939) 
26 AIR Oudh94=179 10 245=1989 0 WN 69. 
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against the applicant, except as regards a 
2/15th share in the Eakh Juliana property 
which property is only worth l/6bh of the 
Oudh estate. Unless the decision of the 
Single Judge of this Court is entirely upset, 
there will certainly be sufficient property 
in the hands of the defendant.respondent 
to satisfy any legal claim of the appellant, 
applicant and we see no reason to presume 
that such will be the result of the appeal. 

We may again repeat that the allega. 
tions of waste are vague and that it is 
difficult to believe that as the defendant, 
respondent has been successful in the origi. 
nal Court there is any likelihood' of bis 
being under such apprehension of the result 
of the appeal that he has proceeded already 
to seriously damage the estate or that he 
will in future seriously damage the estate. 
We see no reason therefore to grant the 
application for the appointment of a reoei. 
yer which would have the result of depriv. 
ing the defendant of possession who had 
possession up to the decision of the suit by 
the lower Court and who has continued to 
hold possession since, after a recognition of 
his title by a Judge of this Court which 
cannot be said to have weakened his posi. 
tion except as regards the Eakh Juliana 
estate which is of far lesser value than the 
Oudh estate. 

As regards the other prayer of the appli¬ 
cant should his prayer for the appointment 
of a receiver not be granted, the learned 
counsel for the applicant has not been able 
to show under what provisions of the Code 
of Civil Procedure'we could grant this prayer 
and he has to rely on the inherent powers 
of the Court. Presuming even that our 
inherent powers allowed us to grant this 
prayer (and we do not say that we have 
these powers) we would see no reason to 
exercise them because of the reasons we 
have given in rejecting the prayer for the 
appointment of a receiver. We therefore 
dismiss this application with costs. 

d.s./b.e. Appliention dismissed. 

A. I. R. 1939 Oudh 230 

Ziauij Hasan and Hamilton JJ. 

Bam Batan Lai — 

Plaintiff — Appellant. 

V. 

Ml Akhtari Begum and another — 

Defendants — Respondents. 

Second Appeal No. 245 of 1936, Decided 
on 27bh March 1939, against decree of 
Dist. Judge, Hardoi, D/- 2l6t April 1936. 
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(a) Second Appeel — Queition of fact. 

The question vrhether or not a certain transferee 
'4a a bona fide transferee for consideration is a 
question of fact: 85 Dom 808 and AIR 1926 
Lah 85, BeU on. [P 231 C 2] 

(b) Transfer of Properly’Ack (1882), S. 53— 
Scope — Transfer with intention of defeating 
anticipated suit or execution is not voidable 
even if its object is to prefer one creditor to 
another-^Husband executing sale deed of pro- 
perties in favour of wife for dowry debt ac¬ 
tually due — No suit by creditor of husband 
then instituted nor any beneht reserved by hus¬ 
band in properties sold — Wife held transferee 
*in good faith for consideration—Fact that wife 
-could not obtain decree for full amount of 

dower held did not affect sale. 

Section 53 contemplates a transfer which removes 
the whole or part of the debtor’s property from 
'the oreditOTs as a body to the benefit of debtor : 
AIR 1930 Oudh 93; AIR 1938 Oudh 4i and 
AIR 1915 P O 115, Bel. on. [P 231 C 2] 

Therefore, a transfer of property even if it is 
■made with the intention of defeating an anticipat. 
ed suit or execution is not voidable under 8. 53 
■merely because its eflect or object was to prefer 
one creditor to another, [P 231 C 2) 

Where therefore a person effected a sale deed of 
certain properties in favour of his wife in consi. 
deration of her dower of Rs, 25,000 which was 
actuallydue on that date, and none of the credi- 
'tors of the husband bad at that time filed suit 
against the husband for their debts nor was there 
any suggestion that the husband had retained any 
‘ benefit in the properties after the sale : 

Held that the wife was a transferee in good 
faith and for consideration. The fact that wife 
could not have obtained a decree for dower for 
.mote than Ra. 4000 or Rs. 6000 under Oudh Laws 
Act did not affect the validity of sale: A I B 1938 
Oudh 44, Rel. on. [P 232 C 1] 

H. Husain and H. H. Zaidi — 

/or Appellant. 

M. Wasim, K. M. Shameen and AU 
Hasan — for Respondent 1, 

Judgment.—This second appeal against 
a decree of the learned District Judge of 
Hardoi arises out of a suit brought by the 
plaintiff-appellant for a declaration that 
'the sale deed of 4th April 1932, executed 
'by defendant-respondent 2 in favour of 
defeodant.respondent 1 is void under S. 53, 
T. P. Act, as having been made with 
•intent to defeat or delay the creditors of 
•respondent 2. Respondent 1 is the wife of 
respondent 2 and was married to him 
about the year 1924. Both the Courts 
below have found that at the time of the 
execution of the deed of sale in question a 
-sum of Rs. 25,000 was due to her from 
respondent 2 as her dower debt. The sale 
was made in lieu of a portion of the dower 
debt, namely Rs. 8500. Both the lower 
<3oart8 have also found that respondent 1 
«wa 0 a transferee in good faith and for con¬ 


sideration and have therefore dismissed 
the suit. The plaintiff brings this appeal 
and his learned counsel has relied on cer¬ 
tain circumstances as showing that the 
transfer in question was made with intent 
-to defeat or delay the creditors. He has 
pointed out that respondent 2 was prose¬ 
cuted for dacoity in 1931 but was acquitted, 
that in January 1932 he executed a will 
bequeathing all his property bo his brother, 
that the property which according to the 
findings of the Courts below is worth about 
Rs. 15,000 to Rs. 20.000 was undervalued 
in the sale deed, and that in April 1932 
the sale deed in question was executed in 
supersession of the will. It was also urged 
that though the dower debt was Rs. 25,000 
yet if respondent 1 had brought a suit for 
recovery of it the husband would nob have 
been liable under the Oudh Laws Act to 
more than Rs. 4000 or Rs. 6000. 

We have given full consideration to the 
points urged on behalf of the appellant but 
are unable to hold that the sale deed in 
question is voidable under S. 53, T. P. Act. 
In the first place the question whether or 
not a certain transferee is a bona fide trans¬ 
feree for consideration is a question of fact 

as held in 25 Bom 202^ and 89 I C 953.* 
In the second place even if the question be 
gone into by this Court we do not think 
there is any ground for holding that res¬ 
pondent 1 was not a bona fide transferee 
for consideration. It is now well-establish¬ 
ed that a branfer of property even if it is 
made with the intention of defeating an 
anticipated suit or execution is not void, 
able under S. 53, T. P. Act, merely because 
its effect or object was to prefer one credi¬ 
tor to another and it has been held by 
their Lordships of the Judicial Committee 
that S. 53 contemplates a transfer which 
removes the whole or part of the debtor’s 
property from the creditors as a body to 
the benefit of the debtor : vide 7 0 W N 
123,* 1937 OWN 1176* and 43 I A 104.^ 
In the present case the plaintiff-appellant 
had not even brought his suit against res- 

1. Bhagwant Appaji v. Kedari Kashinath, (1901) 

25 Bom 202=2 Bom L B 986. 

2. Daulat Bam v. Qhulam Fatima, (1926) 13 
AIR tab 25=89 I 0 963. 

3, Badri Slagh v. Hazaii Singb, (1930) 17 A 1 R 

Oudh 93=125 10 163=5 Luck 625=7 OWN 
123» 

4, Bansidhar v. Nawab Jahan Begam, (1938) 25 

AIR Oudh 44=171 I C 887=13 Luck 655= 
1937 OWN 1176. 

6. Musahai Saba v. Hakim Lai, (1915) 2 A I R 
F C 115=32 10 343 = 43 1 A 104 = 43 Oal 
621 (P 0). 
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pondent 2 on the promissory notes in his 
favour when the sale deed in question was 
executed and there is no suggestion what¬ 
ever, much less proof, that respondent 2 
retains any benefit after the sale in ques¬ 
tion. In view of all these circumstances 

• 

;and of the fact that on the findings of the 
^Court below the dower debt of Rs. 25,000 
iwas actually due to defendant 1 on the 
date of the sale deed, it is impossible to 
jhold that she was not a bona fide trans- 
Iferee for consideration. As to the conten- 
jtion that if respondent 1 had brought a 
suit for recovery of her dower she could 
not have obtained a decree for more than 
Rs. 4000 or Rs. 5000 we may point out 
that this circumstance does not at all affect 
the nature of the sale made in her favour. 
A similar plea was taken in 1937 OWN 
1176^ referred to above and the learned 
Judges who decided the ease remarked ; 

But this docs not by any means imply that the 
position of the wife is not that of a creditor. The 
fact that in a particular case the amount of the 
debt payable by the debtor has to be ascertained 
by the Court cannot take the case out of the cate* 
gory of a debt or the person from whom the debt 
is payable out of the category of a debtor, 

We are of opinion thab the appeal has 
no force and it is dismissed with costs. 

N.S./r.K. Appeal dhmissed. 


A. I. R. 1939 Oudh 232 
ZiAUL Hasan C. J. 

Ram Lakhan — Appellant. 

V. 

Sura] Prasad and others —Respondents. 

Second Appeal No. 97 of 1936, Decided 
on 17th July 1939, against order of Civil 
Judge, Gonda, D/- 23rd December 1935. 

Hindu Law — Joint family property — Agri¬ 
cultural bolding acquired by member of joint 
family may become joint family property if it 
was so treated by members. 

While it cannot be said that in erery case an 
agricultural holding acquired by a member of a 
joint Hindu family becomes joint family property, 
it is equally wrong to say that in no case can a 
holding acquired by a member of a joint family be 
joint family property. The question depends on the 
circumstances of each individual case. Though 
there may be no evidence to show that the holding 
was acquired with the help of the ancestral or 
joint family property the holding may be joint 
family property if there is evidence that the hold¬ 
ing was treated by members of the family as joint 
family property '.AIR 1930 All 822, Bel. on. 

[P 233 C 1, 2] 

M. Wasim and AH Husain — 

for Appellant. 

S. N. Roy — for Respondents. 

Judgment.—This is a plaintiff's second 
appeal against a deciee of the learned 


(Ziaul Hasan 0. J.) A. I, E* 

Civil Judge of Gonda confirming a decree 
of the Munsif of thab place. The relation¬ 
ship existing between the parties will appear- 
from the following pedigree. 

bhola 

_I_ 

I I I 

Nageshwat Dubar Parbhu 

Ram Lakhan 
(plaintifi-appellant.) 

1 ^ i 

Suraj Prasad Ram Tiratb Deota Prasad-’ 

(defendant* (defendant* (defendant- 

respondent.) respondent.) respondent.^ 

It will be seen that the plaintiff-appel- 
lant and the defendants.respondents are 
cousins. The suit was for recovery of pos¬ 
session of an agricultural holding, 11.6 
acres in area, situated in the village of' 
Bishunpur. The plaintiff's case was that he 
was the sole tenant of the land on behalf 
of the Mebnawn estate but that the defen. 
dants had four years previous to the suit 
taken possession of it by force. He also 
claimed Rs. 200 as damages. The defence 
was that the parties are members of a joint 
Hindu family, thab the plaintiff’s father 
Nageshwar was the manager of the family^ 
that the holding in dispute belonged to the 
joint family but that when in 1921 the 
parties separated in mess, a hundred bigbas 
of land were taken by the plaintiff in bis 
cultivation and the land in dispute was 
taken by the defendants in their cultivation 
and this arrangement had been in force for 
more than 12 years. Some legal pleas were 
also taken but they have not survived. 

The learned Munsif disbelieved the plain¬ 
tiff’s case that the holding in suit was ao. 
quired solely by the plaintiff's father 
Nageshwar and he also disbelieved the 
defendants' story that by a mutual arrange¬ 
ment arrived at in 1921, the land in dis¬ 
pute was given exclusively in the possession 
of the defendants. Holding that the land in 
dispute was joint family property he de^ 
creed the plaintiff’s suit for joint possession 
only. No damages were awarded to the 
plaintiff and the parties were ordered to 
bear their own costs. The plaintiff appealed 
against this decree bat the learned GivH 
Judge dismissed the appeal and upheld the 
decree of the trial Court. The admitted 
facts of the case are that the patta in res¬ 
pect of the holding in snit stood in the 
name of Nageshwar alone. It was given to 
him in 1905. About the year 1322.£' Nagesh¬ 
war got the holding recorded in the nao^ 
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of his son Bam Lakhan the present plain, 
tiff-appellant. Nageahwar died in 1925 and 
the defendants' father Dubar died in 1928. 
The plaintiff went on pilgrimage and le. 
mained absent from the village for about 
five years upto April 1930. The defendants 
or Dobar never paid rent of the land in 
dispute upto 1331.?. In 1331, 1335 and 
1S89.F the defendants paid half of the rent 
and in 1332,1333,1336,1337, 1340, 1341 
and 1342 they paid the whole of the rent. 
The plaintiff paid half of the rent in 1331 
and 13S5.F and the whole of it in 1334 and 
1838.F. 

The finding of the lower Court that the 
family was joint when Nageshwar obtained 
the patta in respect of the land in suit is 
not challenged on behalf of the appellant. 
It is contended however that there can be 
no presumption that a joint family is pos¬ 
sessed of joint family property and that 
unless it is proved by the defendants that 
there was a nucleus in the joint family, the 
holding in dispute cannot be deemed to be 
joint family property. The general propo¬ 
sition of law stated by the learned counsel 
is undoubtedly correct but in the present 
case it has been found as a fact by the 
Courts below that the holding belonged to 
the joint family. This finding is borne out 
by payments of rent of the holding by the 
defendants in some years, a fact for which 
no explanation could bo offered by the 
plaintiff. It was argued that the payment 
of tent by the defendants was subsequent 
to 1921 when according to the defendants’ 
case there was a separation in the family. 
The defendants never set up the case that 
the family was divided in 1921 but only 
stated that the two branches separated in 
mess only. On the other hand in para. 7 of 
their written statement they clearly stated 
that the parties are still members of a joint 
Hindu family. The finding of the Courts 
below also is that the family is joint. 

It was further argued that there was no 
evidence to show that before 1921 the 
holding was treated by the parties as joint 
family property or was thrown into the 
hotch-pot. The payment of rent by the 
defendants is however an indication of the 
holding being treated as joint family pro- 
perty and the fact that this payment was 
mftde subsequent to the year 1921 is im¬ 
material seeing that no division of the 
family has as yet taken place. Finally, it 
was argued that an agricultural bolding 
cannot be joint family property and that 
Oudh Bent Act does not contemplate 


an agricultural holding to be subject to the 
rules of Hindu law. It seems bo me that 
while it cannot be said that in every case 
an agricultural holdiog acquired by a mem¬ 
ber of a joint Hindu family becomes joint 
family property, it is equally wrong to say 
that in no case can a holding acquired by a 
member of a joint family be joint family 
property. The question depends on the cir- 
cumstances of each individual case. The 
case in 52 All 961,^ on the second paragraph 
of the headnote of which the learned counsel 
for the appellant relies, itself shows that 
there is nothing to absolutely prevent a,n- 
agricultural holding from being joint family 
property and though there may be no evi- 
deuce in the present case to show that the 
holding in question was acquired with the 
help of the ancestral or joint family pro¬ 
perty, there is evidence that the holding 
was treated by members of the family as 
joint family property. I am of opinion that 
the Courts below were right in giving the 
plaintiff-appellant a decree for joint posses¬ 
sion. The appeal is therefore dismissed with 
costs. 

D.S./R.K, Appeal dismissed. 

1, Acharji Ahir v. Harai Ahir, (1930) 17 AIR Al! 

822=128 IG 239=52 All 961=1930 ALJ 974. 
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Eadha Krishna and Hamilton JJ. 
Abdul Eafiz — Plaintiff — Appellant. 

V. 

Manohar Lal and others. Defendants 
and others. Plaintiffs —Eespondenbs. 

Second Appeal No. 391 of 1936, Decided 
on 26th July 1939, against decree of Civil 
Judge, Fyzabad, D/- 6th August 1936. 

(a) Pre-emptioa — Suit by plaiutiff for pre¬ 
emption on ground that be is recorded in 
khewat as cosbarer in mohal or village—Bare 
denial by defendant that plaintiff was entered- 
as cosbarer—It is not plaintiff's duty to bring, 
evidence beyond contents of khewat. 

If a plaintiff sues for pre-emption on the ground 
that be is recorded in the khewat as a ooaharer in 
the mohal or in the village and there is a bare 
denial or non.admi^sion by the defendant that the 
plaintiff was entered as a cosbarer in the particular 
village, it is nob his duty to fating evidence beyond- 
the contents of the khewat, generation after gene¬ 
ration, until one reaches the first settlement to 
show title. An entry in the khewat is prima facie 
evidence that there is an existing title: A IR1925 
P C 132 and 18 I 0 386, Expl. [P 236 0 1. 2} 

(b) Pre-emption—Sole whether of doubtful 
rights depends on facts of each case—Sale held 
not of doubtful rights. 

When considering the question whether there ia 
a sale of a donbtful right no definite rule can be- 
laid down for determining In what cases such a* 
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right must be held to bo doubtful. The mere 
circumstance that a person is out of possession is 
not enough to make a right doubtful : A I R 1929 
Oudh 22 and AIR 1922 Oiidh 156, Bel. on. 

[P 237 C 1] 

One .4 took possession of the property of the 
deceased claiming that ho was an adopted son. B 
denied the claim of A and alleged that he was 
entitled as residuary to all tho estate of the 
deceased. To hnance the necessary litigation he 
with his sou M, who really bad no title, executed 
a sale deed in favour of N and this sale deed sold 
half the estate of the deceased to N, B and his son 
M as vendors together with their vendee N sued A 
and there was a compromise by which the ven¬ 
dors and the vendee got 7/12thB of the property 
and A got 5/12ths. A suit for pre-emption was 
brought by a third person in respect of the sale: 

Held that the fact that B contented himself 
with 7/12ths of the whole was no reason for pre¬ 
suming that his title was doubtful. Hence the 
title was not doubtful to the extent necessary to 
justify a rejection of pr6*emptor’a claim for pre¬ 
emption. [P 237 G 1, 2] 

(c) Pre-emption—Suit for pre-emption fails if 
pre-emptor cannot pre-empt all that was sold— 
This objection can be raised for first time in 
second appeal. 

A suit for pre-emption fails if the pre-emptor 
cannot pre-empt all that was sold under the sale 
deed, as the law does not allow him to pre-empt a 
part only \ AIR 1964, P C153, Bel. on. tP 237 0 2) 

This objection can be raised for the first time in 
second appeal ; (1892) A 0 473 and AIR 1932 
P C 118, Bel. on : AI R 1931 All 35 (P B), Not 
foil. [P 237 C 2] 

(d) Oudh Laws Act (18 of 1876), S. 7—Past 
mesne profits are not pre-emptible. 

Past mesne profits do not come within S. 7 and 
ate not pre-emptible under the Oudh Laws Act. 

[P 238 0 1] 

H. Husain and H. H. Zaidi — 

/or Appellant. 

Hatn Prasad Varma — for Respondent 1, 

S. N. Srivasfcava — for Respondent 6. 

Mohammad Ali in person. 

Judgment.—This is an appeal by one 
Abdul Hafiz whose original suit, No. 113 of 
193d, was dismissed and whose appeal No. 
17 of 1936 in the Court of the Civil Judge 
of Fyzabad was also dismissed. Abdul 
Hafiz’s suit was for pre-emption of property 
which purported to have been sold on 5th 
Hay 1934, by Eahat Ali and his son 
Mohammad Ali to Manoh*ar Lai, the main 
contesting respondent, though Mohammad 
Ali has also contested this appeal. Zafar. 
uddin and Mt. Kaniz Fatima, the latter 
being the mother of Bahmat Ali, were the 
children of Fakbruddio, great-grandson of 
Wali Mohammad. Bahat Ali was a great, 
great-grandson of Wali Mohammad in 
another branch, Zafaruddin and Bahat AU 
being descended through males from the 
common ancestor, Wali Mohammad. On 


A. I. B. 

lObh January 1930 Zafaruddin died issue, 
less and Bahmat Ali took possession of his 
property claiming that he was an adopted 
son. Bahat Ali denied the claim of Bahmat 
Ali and alleged that be was entitled as 
residuary to all the estate of Zafaruddin. 
To finance the necessary litigation he with 
bis son*Mohammad Ali who really had no 
title, executed on 5th May 1934 a sale deed 
in favour of Manohar Lai and it is clear 
that this sale deed sold half the estate of 
Zafaruddin to Manohar Lai. Bahat Ali 
and his son Mohammad Ali as vendors, 
together with their vendee Manohar Lai, 
sued Bahmat Ali and there was a compro¬ 
mise on which was based the decree Ex. A.12 
dated 15th March 1935, by which those 
plaintiffs, that is to say the vendors and 
the vendee, got 7/12ths of the property and 
Bahmat Ali got 5/12thB. Apart from the 
landed property this decree dealt also with 
two houses and mesne profits. On 8th May 
1935 Abdul Hafiz filed this suit for pre- 
emption based on the sale deed of 5th May 
1934. He alleged that he was a cosharer 
of superior proprietary rights in Mohal 
Bamzan AU in the village where the land 
of Zafaruddin was situated. 

The Courts below dismissed the suit on 
the ground that the plaintiff had not proved 
that he was a cosharer in that mohal and 
also on the ground that the deed in suit 
did not give rise to a right of pre-emption 
because the title of the vendors was clearly 
doubtful. We have already stated that the 
plaintiff based his right to pre-empt on the 
fact that he was a cosharer in a different 
mohal of the village where the property in 
suit was situated. Mohammad AU in answer 
to para. 1 stated that it was denied and 
Manohar Lai, the purchaser, stated that it 
was denied subject to additional pleas, but 
no additional pleas deal with this matter. 
The only issue which can be held to deal 
with this allegation is issue 1 which runs as 
follows : 

Which of the plalntifis or defendants 4 to 6 
have got preferential right, if any, to pre-empt the 
property in suit ? 

The decision went against the plaintiff on 
this issue because although he was recorded 
as a cosharer, the Court held that the entry 
in the khawat does not establish title and 
there was no other evidence. In our opinion, 
considering para. 1 of the plaint and the 
contents of the written statements in reply 
to this paragraph, we think that the defen¬ 
dants never at the time of the written 
statements meant to assert that although 
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-the plaintiff's name was entered in the 
4hewab in reality he had no title. The 
dower Appellate Court has depended, espe¬ 
cially for its decision, on 18 I 0 886,‘ a 
decision of the Additional Judicial Oommis. 
sioner of Oudh. The names of the plaintiffs 
in that case were recorded in the village 
papers as being in possession of their share 
in the village but it was held ; (l) that the 
burden of proving that the plaintiffs were 
oosharers lay on them ; (2) that the mere 
fact that their names were entered in the 
revenue papers was not sufficient to con. 
etitnte them oosharers within the meaning 
of that expression as used in the Oudh 
Laws Act, mere mutation of names in the 
absence of proprietary title being no proof 
•of ownership. 

The learned Judge has also referred to 
A 1 B 1925 P 0 132^ where it was stated 
that the fact of a person's name being 
entered in the Collector's book as an occu. 
pant of land does not necessarily of itself 
establish that person's title. We are aware 
’that the khewat is not a book where titles 
are registered, for possession has to be pro¬ 
minently considered. As regards 18 1 C 
^86,^ it is clear that there was a conten. 
tion there that the plaintiffs had not proved 
that they succeeded to the property left by 
one Mt. Sukh Dei merely because they bad 
got their names entered in the khewat. It 
was distinctly pleaded that they were not 
^oosharers and it appears to us that the 
moaning of “distinctly pleaded" was that 
there had been a distinct assertion that 
they were not the heirs of Mb. Sukh Dei. 
t That decision must not be taken to mean 
jthat if a plaintiff sues for pre-emption on 
the ground that he is a cosharer in such a 
mohal or in such a village and there is a 
'bare denial or non.admission by the defen- 
j dant it is his duty to bring evidence beyond 
i the contents of the khewat, generation after 
generation, until one reaches some docu- 
ment showing transfer or until one reaches 
the first settlement to show title. In our 
I opinion, the denial contained in the written 
statements was meant to be nothing more 
than a denial that the plaintiff was entered 
as a cosharer in this particular village. If 
it was intended to be a denial of the pos¬ 
session of any proprietary title by the 
iplaintiff, there should have been a specific 
denial such as is contemplated by 0. 8, 
Br. 4 and 5. The ground on which Issue 1 

1. Bam Partap v* Brij Prasad, (1913) 18 I C 386. 
il, Mti. Bhagwanl Kunwar v. fifohanBlDgh,(1925) 
12 A I B F G 188=88 I 0 886 (P 0). 
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was decided shows the unfortunate results 
of vague pleadings and vague issues which 
can be turned to include a multitude of 
defences where the plaintiff is given no 
opportunity of knowing what is admitted 
by the defendant and what is left for him 
to prove. 

It has repeatedly been held that an entry 
in the khewat is prima facie evidence that 
there is an existing title. In this case how¬ 
ever we go further than that and say that 
we can only read the pleadings to which 
we have referred, (and further the oral 
pleadings of defendants' counsel of 16th 
October 1935, that the plaintiff was not a 
oosharer in mohal Zafaruddin) as an objec¬ 
tion that the plaintiff was not a recorded 
cosharer. As regards this oral pleading we 
may further note that it was never the 
case of the plaintiff that he was a cosharer 
in mohal Zafaruddin where the property in 
suit is, and this oral pleading was unneces¬ 
sary in view of the ground on which the 
plaintiff based his claim for pre-emption. 
In our opinion the plaintiff has met the 
objections made by the defendant in their 
written statements and the suit should not 
have been dismissed on this ground. Passing 
now to the second ground on which the 
suit was dismissed, we have again to say 
that there was vagueness both in the writ¬ 
ten statement and in the issues and it 
appears to us as if the defendants some, 
what changed their position. The only issue 
that deals with this point is No. 6—“does 
the deed in suit give rise to a right of pre¬ 
emption?" Obviously, a number of defences 
might be raised as coming within this 
issue. The objection of defendant Moham¬ 
mad Ali is embodied in para. 11 of his 
written statement 

keepiag in view the facts mentioned above, the 
deed, the basis of the suit, is not a deed of snob 
nature as to give rise to a suit of pre-emption. 

When we seek to finding out exactly 
what were tbe facts mentioned above, they 
are the real agreement between the parties 
was that whatever property which formed 
the estate of Zafaruddin was to be secured 
in the suit brought against Bahmat Ali 
would be divided in halves of which one 
would go to Manobar Lai, the vendee, and 
the other half would go to Bahat Ali, tbe ven- 
dor rsicj. Tbe written statement of Mano¬ 
bar Lai is to tbe effect that the deed which 
is the basis of the suit was executed in lieu 
of Bs. 2500 for transfer of an “actionable 
claim." As explanation why this deed is 
to be regarded as only a transfer of an 
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'‘actionable claim,'’ we have only the state, 
ment that Babat Ali was not in possession 
of the property left by Zafaruddin and was 
not in a financial position to bring a suit so 
that he had to get hold of Manohar Lai in 
the suit. The objection of Mohammad Ali 
was therefore really that this deed was 
superseded by an agreement that only 
what would be decreed in the suit against 
Bahmat Ali would be divided in equal 
shares and not the property left by Zafar. 
uddin. We deduce from this that the 
defendants meant that there could be no 
pre-emption because there was no sale of 
property in praesenti but the sale of a 
share in a law suit, and there is an implied 
reference to 21 Gal 496^ where the words 
are used in a judgment of their Lordships 
of the Privy Council. It does not in itself 
suggest that there was doubt in the title of 
Babat Ali, but only that possession could 
not be secured without litigation. We would 
here note that the learned counsel for 
Mohammad Ali tells us that he insisted on 
this part of bis case that Manohar Lai was 
only entitled to half of the property which 
he and his vendors would get, namely one. 
half of 7/12tbs as granted by a decree on a 
compromise in the suit they brought against 
Bahmat Ali. We find no reference to this 
in the judgment of the Courts below and 
there is no issue which covers this point. 
There should have been an issue with a 
decision on it, or if the issue was left un. 
decided, with a mention of this fact, because 
we do not now know whether this point, 
though raised in the pleading, was dropped 
at once or whether it was in fact urged by 
counsel for this appellant but was not 
taken into consideration by the Courts 
below. The written statement of Manohar 
Lai does not make clear why the deed 
should be regarded as a transfer of an "ao. 
tionable claim,” but it seems to us to have 
the same meaning as the one it bears in the 
statement of Mohammad Ali. 

The trial Court referred to 21 Cal 
496,® 9 O C 86,^ 20 O C 249® and 25 
O C 258® and found that the vendors were 
out of possession, and at the most they had 
a claim to recover that property from third 

3. Abdul Wahid Khan v. Shaluka Bibi, (1894) 21 

Cal 496=21 1 A 26 (P C). 

4. Uirza Mohammad Abbas All Khan Bahadur v. 

A. Quieros. (1906) 9 0 0 66. 

5. Baj Bahadur v. Jagrup Pande, (1917) 4 A I R 

Oudh 59=42 10 87=20 O 0 249. 

6. Babu Lai v. Ali Ahmad Khan, (1922) 9 A I R 

Oudh 223=69 I 0 110=25 O 0 258. 


. Manohar Lal A. I. 

parties in possession on an alleged good' 
title, and the title of the vendors was- 
clearly doubtful and the sale under the 
circumstances was clearly a sale of a law 
suit and as such gave rise to no right ot 
pre-emption. The rulings quoted are not all 
really on the same point. In 21 Cal 496® 
the facts were that a lady Shaluka Bibi 
claimed certain property as inheritance and 
dower and not having enough money to 
pay the costs of litigation and personal ex. 
penses she sold a share of whatever sho 
might obtain if the suit was successful to 
her brothers who agreed to pay all costs 
of the litigation and her personal expenses. 
The approximate value of the property and 
dower to the extent of a moiety share sold 
was considered to be Bs. 10,000. Their 
Lordships of the Privy Council found that 
the plaintiff was not entitled to pre.empt 
because he denied the title of the vendor 
and further because the consideration was 
the providing the money necessary for oar. 
rying on the suit, the amount of which 
could not be estimated. If the defendants 
succeeded and the suit was dismissed there 
would have been no property to be sold. 
In truth the transaction was a sale of a 
share in a law suit. To rely on this deci¬ 
sion the learned Judge would have had to 
consider whether the consideration in this 
case was similar to that one and whether 
the property sold was to be whatever the 
present respondents would get and not a 
definite share of the property left by Zafar. 
uddin, but the learned Judge has not done' 
this. It was not contended in the written' 
statements that the consideration for thesalb 
deed was uncertain and therefore the would- 
be pre-emptor could not pay the real con¬ 
sideration and therefore he was not entitled- 
to pre.empt. On the pleadings what had to- 
be decided was whether there was a sale of 
property in praesenti for a certain sum of 
money, or whether there was sale of aa< 
unknown part of the property of Zafarod* 
din which would only become certain wheir 
the suit against Bahmat Ali was decided' 
for an uncertain amount of money which 
was not the amount actually stated in the- 
sale deed but something else which depen- 
ded on what the vendor might have to pay- 
in the prosecution of the suit. The second! 
point does not appear to us to have been- 
pressed and the first point is settled by the- 
sale deed if that alone has to be considered^ 
for the sale deed makes perfectly clear tbafr 
half the property of Zafaruddin was sold. 
Doubt was raised as to this by Mohan^ 
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'uad AU and he said that the agreement 
was really different, and whether oounsel 
^nrged this or not it was oertainly not de¬ 
cided by the Courts below. It appears to 
-us therefore yery doubtful whether the 
second point on which the lower Appellate 
Court has decided the suit really arises 
from what was stated in the written state¬ 
ments but we will consider it from this 
point of view too. 

It has been held in 5 O W N 920^ that 
when considering the question of whether 
' there is a sale of a doubtful right no defi¬ 
nite rule can be laid down for determining 
in what oases such a right must be held to 
be doubtful. The mere oiroumstance that a 
person is out of possession is not enough to 
make a right doubtful. In 8 O L J 403® 
^this had also been said and the result of 
the litigation which afterwards took place 
was relied upon showing that the vendor 
had good title to the property. In the 
present case, Bahat All did get 7/12ths by 
means of a compromise and the fact that 
he sued for the whole property is no proof 
that he had no title to the remaining 
d/12ths. People who have good title not 
infrequently prefer to compromise because 
the expenses of further litigation may make 
it expedient for them to accept less than 
all what they are entitled to. In this case 
the pedigree put forward by Bahat AU 
contained a pedigree now given by the 
appellant and on this pedigree Rabat AU 
was entitled to the property of Zafaruddin 
«nd it was the claim of Bahmat AH that be 
was entitled to the property of Zafaruddin 
that was a weak one. The learned Judge 
'has held that the title was doubtful firstly 
on the fact that Mohammad AU, one of the 
•vendors, had no title but only his father 
had. His father was vendor with him and 
the fact that the son had no right in the 
property cannot in any way make the title 
of the father doubtful. The other reason 
for finding the title doubtful was that 
Zafaruddin bad stated in a mortgage deed 
that Bahmat AU, bis sister's son, was his 
beir. Of course, he was not his heir under 
Mahomedan law, and a wrong statement of 
the law by Zafaruddin could cot in any 
way make the title of Bahat AU doubtful. 

E e have already shown why the fact that 
khat All contented himself with 7/X2tbs 

7. Jiyaoo Singh v. Jogeshar Singh, (1999) 16 
A 1 B Ondb 32=114 10 766=4 Luck 186=6 
OWN 920. 

6. Qa]adhar PraBad v. lV(aniakhan,(1923)9 AIB 
Ondh 166s:66 10 684=8 O L 7 408. 


of the whole is no reason for presuming 
that his title was doubtful. We do not find 
therefore that the title was doubtful to the 
extent that is necessary to justify a rejeo. 
tion of the plaintiff's claim for pre.emption. 

The learned counsel for the respondents 
has referred us to various oases referring to 
suits decided on this point, but we have not 
found that in any of them the facts were so 
similar to those in the present case as to 
enable us to disregard what we have already 
quoted that every case of the kind must be 
judged on its own facts. Had these been the 
only two points to be considered in this 
appeal, we would have allowed it, but there 
is one point which is fatal to the appellant 
and it is that every thing sold by this sale 
deed cannot be pre-empted, and in view of 
11 0 W N 843® the appeal must fail. This 
objection raised by the learned counsel for 
the respondents has undoubtedly been first 
taken in this Court, that is, at a very late 
stage in the litigation. The learned counsel 
relying on 53 All 65^® has argued that it is 
too late for us to consider this point. Un. 
doubtedly it was there held that a point 
not taken in the Court below will not be 
permitted to be raised, except possibly 
when the point is, (l) involving jurisdiction , 

(2) involving the principle of res judicata, 

(3) prevent future litigation, (4) or where 
the plaint discloses no cause of action or 
the written statement no ground of defence. 
There has however been a later decision of 
their Lordships of the Privy Council repor¬ 
ted in AIR 1932 PC 118.^^ The point of law 
raised there was that a certain document 
had not been registered and was thereby 
invalid and inoperative. This point bad not 
been raised in the lower Courts, but their 
Lordships allowed it to be raised and re- 
ferred to (1692) A C 473,'* where Lord 
Watson in delivering the judgment of their 
Lordships stated that 

\vheD a question of law is raised for the first time 
in a Court of last resort upon the construction of 
a document or upon facts, either admitted or 
proved beyond controversy, it is not only competent 
but expedient In the interests of justice to enter- 

tain the plea. _ 

9. Birendca Bikram Singh v. £rij Mohan Fande, 
(1934) 21 A I E P 0 163=1611 0 74=611 A 
236=11 OWN 843=9 Luck 407 (P 0). 

10. Bam Einkar Hal v. Tufani Ahir, (1931) 18 
A1 E All 36=1$8 I 0 426=53 All 66=1930 
A D J 1601 (P B). 

11. M. E. Moola 8odb Ltd., v. Perln B. Burjorjee, 
(1932) 19 A I E P 0 118=13610 787=691A 
161=10 Bang 242 (P G). 

12. Conneotiout ^re Insurance Oo. v. Eavanagh, 
(1892) A 0 478=61 L J P 0 60=67 L T 606 
=57 J F 31. 
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We think that in view of this deoision 
we cannot but allow the plea to be raised. 
In this sale deed a share in land was sold, 
a share in bouses was sold and a share in 
mesne profits for the current and for past 
years. Undoubtedly the land comes within 
S. 7, Oudh Laws Act, and we think the 
houses too, but we are unable to hold that 
past mesne profits also come in. Under S. 7, 
the right of pre-emption shall be presum. 
ed to extend to the village site, to the 
houses built upon it, to all lands and shares 
of lands within the village boundary, and 
to all transferable rights affecting such 
lands. Mesne profits are obviously neither 
land nor shares of lands nor houses and 
they can only therefore be subject to pre. 
emption if they are transferable rights 
affecting such lands. We find it difficult to 
say what meaning should be attached to 
the word "affecting," but it certainly can¬ 
not be wider than the words "arising from." 
These transferable rights under S. 7 would 
then be rights derived from the ownership 
of land and enjoyed by the owner of the 
land. Presuming that mesne profits may be 
treated as profits, under S. 55, T. P. Act, it 
is laid down that the seller of immovable 
property is entitled to the rents and profits 
of the property till the ownership thereof 
passed to the buyer. Profits would, we 
think, be transferable rights arising from 
the land and would therefore be pre-empt- 
ible under S. 7, Oudh Laws Act. If such 
rights arising from land are transferable 
rights affecting such land they would how¬ 
ever only pass to the buyer from the date 
of the sale, and rights prior to the date of 
the sale would belong to the then owner of 
the property qua owner and not to the 
vendee for at that time he was not owner 
of the land. In other words, had this sale 
not mentioned past mesne profits the vendee 
could not have claimed them as having 
passed to him because he had bought the 
land as to which these rights had arisen, 
and to transfer these rights it was necessary 
specifically to mention them in the sale 
deed. Such past mesne profits are not pre- 
emptible under the Oudh Laws Act and 
the appellant therefore finds himself in the 
position that he cannot pre-empt all that 
was sold under the sale deed and the law 
does not allow him to pre-empt a part 
only. Consequently, on this ground his • 
appeal must fail. 

We accordingly dismiss the appeal. As 
regards costs the parties shall bear their 
own costs because the appellant would have 


succeeded had not this plea been raised in, 
this Court. 

d.s./r.k. Appeal dismissed, 
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Hamilton and Radha Krishna JJ. 

Dr. Nabi Mohammad Khan — 

Plaintiff — Applicant.- 

V. 

Mohd, Ahsan and others — 

Defendants — Opposite Party. 

Civil Revn. Appln. No. 14 of 1938, De¬ 
cided on 2nd August 1939, from order of 
Civil Judge, Hardoi, D/- 23rd August 1937. 

(a) Civil P. C. (1908), S, 115—Order during, 
pendency of suit setting aside award under- 
para. 15 of Scb. 2 — Revision does not lie. 

An application for revision under Seo. 115 does 
not lie against an order passed in a pending suit 
setting aside the award under para. 15 of Sch. 2 
of the Code and superseding the arbitration as it 
is not a case decided within the meaning of S.lld, 
but an interlocutory order which is part of tha- 
suit itself \ A 1 R J929 Oudh 493, Foil.; Case 
law referred, [P 238 0 2; P 239 0 2] 

(b) Civil P. C. (1908), S. 115—Word “case” 
— Scope. 

The word “case’* is of a larger amplitude than 
the word “suit" and would include proceedings 
under the Guardians and Wards Act, Frovinoi^' 
Insolvency Act, Religious Endowments Act and 
Succession Act, etc. [P 239 0 1] 

Akhlaque Husain and Abrar Husain — 

for Applicant, 

Hakimuddin — for Opposite Party. 

Order.—This is an application for revision- 
under S. 115, Civil P. C., directed against 
the order dated 23rd August 1937 passed 
by the learned Civil Judge of Hardoi in a 
pending suit setting aside the award under 
para. 15 of Sch. 2 of Civil P. 0., and super¬ 
seding the arbitration. A preliminary objeo* 
tion has been taken by the learned counsel 
for the defendants.opposite party that no 
revision lies as no "case" has been decided 
within the meaning of S. 115, Civil P. 0. 
In support of bis objection he has relied 
on a Bench decision of this Court, GOWN 
813=A I R 1929 Oudh 493^ and several 
decisions of other High Courts. Thelearned 
counsel for the applicant contends that 
the reference to arbitration in a pend- 
ing suit is a case by itself ending with the 
supersession of it by the Court below. 
Having heard both sides at lengh we have 
come to the conclusion that the proceedings 
for arbitration in the course of a pending 
suit are of an interlocu tory character and 

1. Ganga Prasad v. Ram Narain, (1929) 16 AIR 
Oudh 498=12310 224=6 Luck 397=6 OWN 
618. 
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pfttli of the suit itself. The ^ord "oase" it 
must be admitted is of a larger amplitude 
than the word "suit" and would inolude pro. 
oeedings under the Guardians and 'Wards 
A.ob, Provincial Insolvency Act, Religious 
Qndowmenbs Act and the Succession Act, 
etc. The question however remains whether 
the proceedings in the course of the trial of 
a pending suit and orders passed thereon 
can be regarded as a "case" within the 
meaning of S. 115, Civil P. C. It follows 
from the language of S. 115 that there 
must be a separate record of a case decided 
by a Subordinate Court which could be 
called for by the High Court for the pur. 
pose of passing such order as it thinks fit. 
The record of the proceedings for arbitra. 
tion is in fact part of the record of the suit 
itself because it cannot be said that they 
are in any sense separate and distinct from 
the record of the suit itself. The late Sri. 
vastava J. (later Chief Judge), in his judg. 
ment in the Pull Bench case, reported in 
1935 OWN 1158* expressed his opinion 
on this question in the following words : 

. The words used In 8. 115. Civil P, C., do not 
contemplate the Invoking of the revisional juris, 
diction of the High Court in the case of interloou* 
tory orders passed during the trial of a pending 
suit. In other words in the case of a suit it is the 
suit itself and not any branch of it which can be 
regarded as a ‘‘case” within the meaning of 

S. 115. On the correct legal interpretation of the 
terms of 8. 115 all interlocutory orders passed 
during the trial of a pending suit must beexcluded 
from the application of the Section. 

If we may respectfully say so we are in 
complete agreement with his view. Refer¬ 
ence may be made to S. 104 (1), Civil P. C„ 
which allows an appeal from certain orders 
arising out of arbitration proceedings. Sub- 
cl. (a) of this Section provides for an appeal 
from an order superseding an arbitration 
where the award has not been completed 
within the period allowed by the Court. 
This refers to an order of supersession 
passed under para. 8 of Soh. 2. It is noti¬ 
ceable that while the Legislature has pro. 
vided for an appeal from an order of super, 
session passed under para. 8 no provision 
has been made for an appeal from an order 
of supersession made after setting aside the 
award under para. 15 of Soh. 2. This shows 
that the omission to make a provision for 
an appeal by the Legislature is deliberate 
and to allow a revision would be against the 
spirit of the law. 

The point which we have been c alled 

2. Paras Nath v. Ban Bahadur, (1986) 23 A I B 
Oudh 22=168 I C 9i9=ll Luok 629 = 1985 
O N 1168 (F B). 


upon to decide has already been decided 
by a Bench decision of this Court in A I R 
1929 Oudh 493* and we do not know of 
any later decision in which a different 
view may have been taken. In the Allaha¬ 
bad High Court however there was some 
difference of opinion on the point but the 
matter has now been set at rest by the 
Full Bench decision in 1938 ALJ 813,^ The 
Bombay High Court has consistently taken 
the view that such an order is an inter, 
looubory order and not subject to the revi¬ 
sion under S. 115, Civil P. 0,: mde 26 Bom 
651,^ 47 Bom 721® and AIR 1932 Bom 
232.® We may also refer to 14 Lah 715^ 
and AIR 1936 Lah 538,® the two most 
recent decisions of the Lahore High Court, 
in which the same view as taken by this 
Court has been taken. We may further 
observe that the powers of this Court under 
S. 115, Civil P. 0.. are discretionary and 
in view of the fact that the order of the 
Court below can be challenged in appeal 
from the decree of the Court below which 
passed that order in the suit, it would lead 
to unnecessary prolongation of the pro. 
ceedings of the suit in the trial Court if a 
revision is entertained and we would avoid 
it. The preliminary objection taken by the 
learned counsel for the opposite party pre. 
vails and the application is dismissed with 
costs. 

d.s./r.k. Application dismissed. 

3. Govlnd Das v. Indravati, (1938) 25 A I R All 
557 = 177 I 0 981 = I L R (1938) All 805= 
1938 A L J 813 (P B). 

4. Damodar v. Raghunath. (1902) 26 Bom 551= 

4 Bom L R 267. 

5. Chimanbhai v. Keshavlal, (1923) 10 AIR Bom 
402=73 I C 464=47 Bom 721=25 Bom L R 
443. 

6. Nasarwanji Hormusji v. JameshedjI Navroii, 
(1932) 19 A I R Bom 232=138 1 0 215 =: 34 
Bom L B 376, 

7. Ram Sarup v. Mohan Lai, (1933) 20 AIR Lah 
692=143 I C 309=14 Lah 715=34 PLR 661. 

8. Firm Gulab Singh-Johri Mai v. Messrs. Darm- 
pal Dalip Singh, (1936) 23 A I R Lah 538= 
160 I 0 1052=38 PLR 121. 
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MU JSasira and others — Plaintiffs — 

Respondents. 

Civil Reference No. 4 of 1938, Decided 

on 4fch August 1939, made by Commis. 
Bioner, Pyzabad. 
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Oudh Rent Act (22 of 1886), Ss. 119 and 
108 — Suit asking for two reliefs, one under 
S. 108 (7) and other under S. 108 (9)—Appeal 
lies to Commissioner. 

Where a suit has asked for two reliefs, one under 
S. 108, cl. (7) and the other under S. 108, cl. 9 (b), 
the suit is not in toto one under S. 103 (9). Hence 
it is not for the Civil Court to hear the appeal 
and the Commissioner is entitled to hear it. 

[P 240 C 2] 

Eameah Narain Siuha —for Appellant, 

H. N. Das — for Bespondents. 

Judgment. — This is a reference under 
See. 124.A, Oudh Rent Act, made by the 
learned OommiBBioner of the Fyzabad Divi¬ 
sion enquiring whether he was empowered 
to hear an appeal. The original suit asked 
for two reliefs, one for delivery of a patta 
under 8. 108, cl. 7 and the other for com¬ 
pensation on account of withholding a re¬ 
ceipt for payment of rent under Sec. 108, 
cl. 9 (b). The suit was wholly triable by 
an Assistant Collector. Had the suit been 
merely for a relief under S. 108 (7), appeal 
would have been to the Commissioner, 
while, had the relief plaimed been only 
that under Sec. 108 (9) (b), appeal would 
have been to the Court of the District 
Judge. The learned Commissioner thinks 
that the appeal should be decided by the 
District Judge on the analogy of an origi¬ 
nal suit partly cognizable by a Civil Court 
and partly by a Revenue Court in which 
circumstances the Civil Court tries the 
•whole suit. The reference came before a 
learned Single Judge of this Court who 
considered the point of sufficient impor¬ 
tance to require a decision by a Bench. 

When an original suit is partly cogni¬ 
zable by a Revenue Court and partly by a 
Civil Court, there is good reason why the 
Civil Court must try it. Under part of Sec. 
108 only certain suits can be heard by 
Revenue Courts to the exclusion of Civil 
Courts. Civil Courts therefore are precluded 
from trying those particular suits only and 
Civil Courts have the residuary power to 
try suits which do not come under that 
part of Sec. 108. A suit which as regards 
one relief comes under that part of S. 108 
but as regards another relief does not, 
cannot he said to come within the ambit of 
that part of S. 108, for it does not do so in 
toto but only in part, and therefore a Civil 
Court can try it. In the case of appeals 
however we have to consider Ss. 116 and 
119. Sec. 116 lays down that appeals from 
Revenue Courts go to higher Revenue 
Courts except in certain oases which are 
.provided for under S. 119. S. 119 applies 


to appeals from original suits under certain 
parts of 8.108 including ol. (9). If therefore 
an appeal is from a suit where the only 
relief claimed is under Sec. 108 (9), appeal 
will lie to the District Judge or to the Chief 
Court as the case may he. If however a suit 
partly comes under Sec. 108 (9) and partly 
comes under some Section e. g., S. 108 (7) 
where an appeal lies to a Revenue Court, 
it cannot be said that the suit comes under 
Sec. 119 because it does not do so in toto 
but only in part. To put it otherwise, we 
might say that in view of S. 108 the Civil 
Court is the Court that can try all suits 
save those specldcally excepted while as 
regards appeals from decisions of Revenue 
Courts the general rule is under Sec. 116 
that the Revenue Courts shall bear the 
appeal and Sec. 119 is the exception that 
certain appeals should be beard by Revenue 
Courts. S. 119 being the exception must 
be strictly construed and therefore when 
only part of the appeal would come under 
S, 119 it cannot be said that Sec. 119 will 
apply. The analogy of an original suit will 
really lead to the opposite result from that 
given by the learned Commissioner. In the 
present case, there is a further reason for 
holding that the Commissioner is compe¬ 
tent to hear the appeal. The learned conn- 
Bel both before the Single Judge of this 
Court and before us has made it quite clear 
that he does nob wish to appeal against 
that part of the suit which came under 
S. 108 (9) so bis appeal refers only to the 
decision under Sec. 108 (7) and the appeal 
would undoubtedly have gone to the Com¬ 
missioner had the suit claimed this relief 
only. 

What we have to consider is whether 
the Civil Conrt can try this appeal, and if 
it cannot, it is immaterial whether the 
Revenue Court can hear this appeal because 
the appeal is only about a relief under 
Sec. 108 (7) or whether it could hear the 
appeal if it was also against a decision on 
the claim under Sec. 108 (9). We are of 
opinion that as this suit was not in toto 
one under 8. 108 (9), it is not for the Civil 
Court to hear the appeal and the Commis¬ 
sioner is entitled to hear it. We therefore 
return the reference stating that the learned 
Commissioner has power to hear the appeal. 

d.s./r.k. Beference answered* 
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Hinga Lal and others — Appellants. 

V. 

^aja Syed Ahmad Alt Khan — 

Bespondent. 

Appeal No. 9 of 1936, Deoided on let 
Angnst 1939. against order of Ziaul 
Basan J., D/. 27th October 1936, 

Appeal ~ Abatement—Plots jointly atiessed 
'to land revenue purchased by A and *Suit 
<by them jointly to recover amount of revenue 
paid b;i^ them—Joint decree in their favour— 
-During appeal by defendant B dying but his 
.representatives not brought on record—Appeal 
held abated in toto. 

Oertain specified plots 'nhioh had been jointly 
assessed to land revenue were purohased by A and 
B, They as one entity jointly brought a suit for 
recovery of amount of revenue paid by them on 
the ground that they bad paid the whole revenue 
and were entitled to recover the whole revenue 
from the person liable to pay it. A joint decree 
was passed in favour of A and B, In an appeal 
-bronght by the defendant, B died and his repre¬ 
sentatives were not brought on the record : 

Beld that A and B were each liable to pay the 
whole revenue to the Government and from the 
mere fact that they sued jointly for the recovery 
of the amount it could not be presumed that each 
must have paid half the amount. The appeal 
therefore abated in toto and not only as regards 
the share of B, [P 242 0 2, P 243 C 1] 

S. N. Brivastava and Ganesh Prasad — 

— for Appellants. 

H. Husain — for Mespondent. 
Judgment. — This is an appeal under 
S. 12 (2), Oudh Courts Act, against a deei- 
fiion of a Single Judge of this Court in 
a second appeal. One Mt. Phulbasa owned a 
one anna share in mohal Gangh Din, 
village Jehangirpur. On 31st May 1907 
she sold that share with the exception of 
certain specified plots to Ram Charan and 
'Gangole, but this share was pre-empted by 
the predecessor-in-interest of Baja Syed 
Ahmed Ali Khan, defendant in the suit 
that has given rise to the appeal and res. 
pondent in this appeal before us. These 
plots which bad been exempted were sold 
on 8th February 1919 to Bam Charan and 
'Gangole. Bam Charan and Gangole brought 
libis suit jointly alleging that they had 
paid Bs. 55 land revenue on these plots 
■sold to' them in 1919 and that they were 
entitled to recover that sum from the 
defendant because of an agreement contain, 
ed in the sale deed of 1907 that the pur- 
chaser was liable to pay the revenue on 
the exempted plots. The decision in first 
appeal was in favour of the plaintiffs, Bam 
•Charan and Gangole and a second appeal 
was brought aRainsb that decision. Gangole 
1939 0/31 A 89 


Ahmad Ali Khan 

had died and the present appellants wore 
substituted. Bam Charan died while the 
second appeal was pending but no applica¬ 
tion for substitution was made. When the 
second appeal came up the respondents, 
that is to say the appellants before us. 
urged that the whole appeal had abated 
owing to the failure to substitute the repre- 
sentatives-in.interest of Bam Charan, and 
they further urged that on the merits the 
decision of the first Appellate Court should 
be upheld. The learned Single Judge of this 
Court held that the appeal abated only 
against the representatives of Bam Charan 
and on the merits found in favour of the 
appellant before him. 

The position therefore is that in the first 
Appellate Court there was a decision that 
the revenue of the exempted fields was to 
be paid by the original defendant Baja 
Syed Ahmad Ali Khan and a joint decree 
was given to Bam Charan and to the pre¬ 
sent appellants Hinga Lal, Nanhay Lal 
and Mahabir Prasad, sons of the deceased 
Gangole, for the revenue which that Court 
had found was to be paid by Baja Syed 
Ahmad Ali Khan. That being a joint decree 
any of those plaintiffs could execute the 
whole decree. The result of the decision of 
the learned Single Judge of this Court was 
that the decree of the lower Appellate 
Court was set aside and the suit was dis¬ 
missed to the extent of Gangole plaintiff's 
half share. There was a decision that 
there was no agreement in that sale deed 
of 1907 that the purchaser i. e. the pre¬ 
decessor.in-interest of Baja Syed Ahmad 
Ali Khan, should pay the revenue on the 
exempted plots which were afterwards sold 
to Bam Charan and Gangole. The learned 
Single Judge of this Court based his deci- 
sion on the fact that the decree of the 
lower Appellate Court was a joint decree, 
hut in the absence of anything to the con. 
trary it must, on the principle of S. 45, 
T. P. Act, be presumed that each of the 
two plaintiffs was entitled to one-half of 
the amount decreed. 8. 45, T. P. Act, lays 
down that when immovable property is 
transferred for consideration to two or 
more persons and consideration is paid the 
purchasers, in the absence of evidence as 
to the interests in the fund to which they 
were respectively entitled or as to the 
shares which they respectively advanced, 
shall be presumed to be equally interested 
in the property. 

On this principle Bam Charan was en¬ 
titled to one-half and Gangole tp the other 
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half of the fields exempted from the sale 
deed of 1907. This, in our opinion, does 
not take us much further, for the question 
still remains in what proportion, if at all, 
are they entitled to recover from Haja 
Syed Ahmad Ali Khan. These exempted 
fields were jointly assessed to revenue with 
the result that Bam Gharan and Gangole 
were each liable to pay the whole reve¬ 
nue to the Government. Conversely, Bam 
Charan and Gangole were each entitled to 
pay the whole revenue to Government to 
prevent the Government having recourse 
to the various processes for the recovery 
of revenue which are specified in S. 146, 
Land Eevenue Act. The right of either 
Bam Charan or Gangole against the defen. 
dant was in reality to recover from him 
that revenue which he had paid. In our 
opinion had Bam Charan alone paid the 
whole revenue he would have been entitled 
to sue the defendant without Gangole being 
a plaintiff and if Gangole had paid the 
whole revenue he would have been entitled 
to sue the defendant without Bam Charan 
being a plaintiff. Each of them was en. 
titled to recover what he had paid as reve¬ 
nue and not half the revenue because he 
had a half-share. Had he not paid half the 
revenue but a lesser sum he would have 
been entitled to recover from the defendant 
only that much and not half the revenue. 
There should therefore, we think, have been 
separate decrees in favour of Gangole and 
of Bam Charan in accordance with what 
revenue had been paid by each. What 
however happened was that Bam Charan 
and Gangole sued jointly on the ground 
that they had paid the whole revenue and 
were entitled to recover the whole revenue 
from the defendant so that they represent, 
ed themselves as one entity that had paid 
the whole revenue and were accepted as 
such by the defendant. 

The learned counsel for the respondent 
has admitted that to support the decision 
of the learned Single Judge of this Court 
he must depend on the following presump, 
tions. That Bam Charan and Gangole are 
purchasers in equal shares, that the liabi. 
lity to revenue between themselves is half 
and half, that as they sued jointly each must 
have paid something and as their shares 
were half and half they must be presumed 
each to have paid half the revenue. We 
agree that it can be presumed that they 
have equal shares in the property they 
bought and consequently as between them, 
selves each is liable to half the revenue, but 


as we have pointed out that each was liable 
to pay the whole revenue to Government. 
We are unable to assume that because they 
sued together both of them paid something 
for they may have thought it necessary 
that both should be plaintiffs even if one 
had paid the whole amount, and we think 
that there is no presumption that ea(A 
must have paid half the revenue. Suits by a 
lambardar or by a cosharer against another 
cosharer for arrears of revenue are of 
almost everyday occurrence because of that 
joint and several liability for revenue which 
frequently makes it necessary for one oo. 
sharer to pay the whole revenue lest ooer. 
Give process be taken against him. As we 
are unable to make all the presumptions 
which the learned counsel for the respon. 
dent here admits are necessary to defeat 
this appeal, we must allow this appeal. 

The learned counsel for the appellants 
has brought to our notice the following 
decisions as supporting his submission that 
the appeal abates in toto : A I B 1927 Fat 
329.' A I E 1924 All 95.2 ^ j 1927 
All 331,2 air 1927 All 776.* AIR 
1926 Cal 893,® AIR 1933 Lah 356.® 
11 O W N 1487,^ 1935 OWN 297® and 
1935 OWN 401.® The learned counsel 
for the respondent, on the other hand, has 
called our attention to 51 All 267,'® 48 
All 81." 48 All 251.'® 50 AU 559," 


1. Jhakhri Qope v. Phagu Mahto,(1927) 14 A IR 

Pat 329=103 I 0 76=8 P L T 708. 

2. Qajraj Tewari v. Bhaglrathi Pande, (1934) 11 

A I R All 93=74 I 0 14. 

5. Sheo Oband v. Sita Bam, (1927) 14 A I B All 
331=100 1 0 482. 

4. Sita Bam v. Boshan Lai, (1927) 14 A 1 B AH 
776=100 1 0 363. 

3. Midnapore Zamindary Oo* Ltd., v, Amolya 
Nath Roy Ghowdbury, (1926) 13 A I B Oal 
893=96 I 0 649=33 Oal 752=43 0 L J 401, 

6. Cbnnt Lai Tulsbiram y. Amin Oband, (1933) 

20 A I R Lab 856=142 I 0 649=14 Lab 646 
=34 P L R 11. 

7* Fazal Mohammad Eban v. Ali Mohammad 
Eban, (1936) 22 A I B Ondb 36=153 10 34= 
10 Luck 387=11 OWN 1487. 

8. Bam las Tewari v. Bam Lai Tewari, (1936) 28 
AIR Oodh 209=166 I 0 45=1935 OWN 
297. 

9. Mohammad Faruq v. Azizul Hasan. (1935) 22 
A 1 B Ondb 829=164 I 0 897=1985 OWN 
401=11 Luck 5. 

10. Mahomed Wajid Ali Eban v* Puran Singh, 

(1939) 16 A I B P 0 68=114 10 601=56 I A 
80=61 All 267 (PC). 

11. Darshan Das v. BikramajitBai, (1926) 18 AIB 
All 128=891 0 958=48 All 81=23 ALJ 988. 

12. Narain Das v. Sheo Din, (1926) 13 A IB All 

234=911 0 859=48 All 251=24 A L J SOO. 

13. Faqlra v. Hardewa, (1928) 16 A I B All 173= 

1141 0 177=50 AU 669=36 A L J 217 (FB). 
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49 Bom 118,68 Oal 1341,'® 10 Lah 7,'® 
18 Lah 746,'^ A I B 1988 Pat 646,'® 
AIR 1926 Nag 299.'® and 1938 OWN 
40.®® We do not diaouss these oases beoanse 
our deoision is based on the faot that if the 
appeal did not abate in toto it was not as 
to the half share of Gangole that it did not 
abate bat only as to whatever Gangole paid 
and as no presumption can be made about 
‘this it must be held to have abated in toto. 

We 'would further point out that the 
position at the time this appeal was filed 
involves oonsequenoes which make the posi. 
tion anything bnt clear. As the heirs of 
Bam Oharan were not substituted there is 
a deoision in favour of Bam Gharan and 
therefore of his suooessors.in.interest that 
the whole revenue of the exempted fields 
can be recovered from Baja Syed Ahmad Ali 
Khan and that deoision is final between 
Bam Gharan and the Baja. On the other 
hand, there is a deoision in favour of the 
Baja against the sucoessors.in.interest of 
Gangole that the Baja is not liable for any 
of the revenue payable on these exempted 
plots. It would thus appear that if Bam 
Gharan's successors-in.interest paid the 
whole revenue of the exempted plots they 
could recover it from the Baja while if the 
succesBors.in.interest of Gangole paid the 
whole revenue of the exempted plots they 
could not recover any part of it from the 
Baja. This is creating an anomalous position. 
We think it is impossible in this suit to sepa¬ 
rate the successors of Bam Gharan and the 
successors of Gangole, but even if it were 
possible, the Baja could succeed against 
the heirs of Gangole only to the extent of 
the payment made by them and not to the 
extent of their half share, and as the amount 
paid by them is unknown and cannot be 
presumed the second appeal abated in toto. 
We accordingly allow the appeal with costs 
throughout. 

D.S./B.E. Appeal allowed, 

14. Shankerbhal Manorbhal y. Motilftl Bamdas, 
(1936) 13 A I B Bom 133=^86 1 0 197=49 
Bom 118=96 Bom L B 1917. 

16. Krlshnal^dhii Pal v. Brajendrakamar Sbah, 
(1983) 19 A I B Oal 184=58 Oal 1841. 

16. Bant Blngh v. Gulab Biogh, (1938) 16 A I B 

Lah 672=114 10 417=10 Lah 7=80 P L B 
468 (FB). 

17. Hayat v. Matali, (1988) 36 A IB Lah 86=176 

DO 819=ILB (1987)118 Lah 746=40 FLB373. 

18. Harihar Singh v. Brijnandan Sahay, (1988) SO 

A1B Fat 646=147 1 0 784. 

19. Narayan v. Dhudabai. (1936) 13 AIB Nag 399 

=93 10 668=31 N L B 86. 

SO. Bam Obaodra V. Makhdoom Singh, (1988) 96 
A X B Oodb 69=173 1 0666=19860 WN 40. 
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Badha Krishna J. 

Sripal Singh and others — Flaintiffs 

— Appellants. 

V. 

Mata Badal and others — Defendants 

— Respondents. 

Second Appeal No. 427 of 1936, Decided 
on 14th August 1939, against order of 
Givil Judge, SuUanpur, D/. 17th September 
1936. 

Cosharera One coiharer in excluaiya poa« 
senioD of plot of land without let or bindranca 
by other eotharera can transfer it to third per« 
•on *— Transferee it entitled to continue in pot* 
tettton aubject to auit for partition by other 
eotharera. 

A ooshaier, who has been in exolusive posses¬ 
sion of a certain plot of land without let or bin- 
dzance by other cosharers, can transfer the plot 
to a third person subject to the right of other co¬ 
sharers to obtain a partition of the village, The 
transferee is entitled to continue in such possession 
so long as snob possession does not interfere with 
the use by other cosharers of what was in theic 
possession, and the oosbarer not in actual posses¬ 
sion has no right to eject the transferee in posses¬ 
sion. His remedy is to obtain a partition. He Is 
always entitled to claim partition of the village and 
to contend that the transfer executed by only some 
out of a large number of cosharers have no effect 
upon bis proprietary rights in the village or his 
right to claim partition : A 1 R 1927 Oudh 467 
and AIR 1921 Oudh 106, Rel, on', AIR 19S7 
Oudh 50S, Expl, and commented upon. 

(P 244 C 1. 2] 

Haider Husain and H. H. Zaidi 

'— for Appellants, 

Suraj Narain — for Eespondents. 

Judgment. — This appeal relates to plot 
No. 2807 situated in village Katawan. The 
original plaintiffs, Baldeo Singh and Ambika 
Prasad, filed a suit for possession of the said 
plot alleging that they and defendants 2 to 
80 were the joint cosharers of it. Defen¬ 
dants 1 to 3 contested the suit on the alle¬ 
gation that the plot in dispute was in the 
exclusive enjoyment of defendants 2 and 3 
who bad given two leases in respect of it, 
one dated 11th October 1932, and the 
other dated 15th November 1932, in favour 
of defendant 1 who bad taken possession 
of it and dug a very costly well and con- 
struoted a kaohoha building on it. 

The two Courts below came to the con. 
elusion that the plot in dispute had always 
remained in the possession of defendants 2 
and 3’s family for many years and they 
were entitled to execute a lease in respect 
of it in favour of defendant 1 and the lease 
was effective till the partition of joint lands. 
The Courts below have further held that 
they allowed defendant 1 to build a costly 
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^ell without any hindrancd and were 
estopped from challenging this right. Dar- 
ing the pendency of the second appeal both 
the plaintiffs died and the present appel. 
lants have been substituted in their place. 
The main question for decision is whether 
the possession of defendant 1 over the plot 
in dispute can be maintained in view of the 
finding that it had been in the possession 
of the family of defendants 2 and 3 exclu. 
sively for many years. In the alternative, 
the plaintiffs claim a decree for joint pos. 
session. It must be noted at the very outset 
that in the Court of trial the pleader for 
defendants 1 to 3 made the position of bis 
clients quite clear by making the following 
statement : 

The village katawan belongs to the plaintiQs 
and defendants 2 to 88 and others jointly. The 
village katawan is not partitioned. The land in 
Suit No. 2807 (2520 old) with an area of 1 bigha 
19 biswas (pacca) appertains to khata khewat 
No. 60/1. Flaintids and defendants 2 to 88 are co- 
sharers in khata khewat No. 60/1. The land In suit 
has always been in exclusive possession of defen¬ 
dant 2. bis brother, Sitla Bakhsh and their father, 
Kaika Singh, sonofAusan Singh, as their grove land. 
I admit the execution of the perpetual leases as 
alleged in the plaint. I also admit the construction 
of a well and house as alleged in the plaint. The 
landis still covered by defendant 2's grove. Defen¬ 
dant 3 is only a cosharer In khata khewat No. 60/1 
to which the land in suit appertains. 

The question, therefore, is whether a co. 
sharer, who has been in exclusive posses¬ 
sion of a certain plot of land without let or 
hindrance by other coabarers, can trans¬ 
fer the plot to a third person subject to the 
right of other oosharers to obtain a parti. 
tioD of the village. The law on the point 
in Oudh seems to me to be well settled. In 
210 C 214^'Lindsay, J. 0. (later Lindsay, J.) 
held that the general rule regarding the 
enjoyment of joint property by the cosbarers 
is that one cosharer has no right to appro- 
priate specific portions of such property to 
the exclusion of bis coabarers except by 
means of a lawful partition. This rule, bow. 
ever, is subject to the qualification that 
where one oosbarer has been for a long 
time in peaceful possession of a portion of 
the joint property without hindrance or 
opposition by his co-owners the latter are 
not entitled to eject him except by means 
of a partition. This view was followed in 
24 O C 227.2 

In this Court a Bench consisting of Sir 

1, Ram Piyare Lai v. Nageshwar, (1918) 5 A I R 

Oudh 288 = 48 I 0 91 = 21 0 0 214. 

2. Ram Bahadur Blngh v. Narslngh Fartap 

Bahadur Singh, (1921) 8 A I R Oudh 106=63 

I 0 433 =: 24 0 0 227. 
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Louis Stuart Kt., C. J. and the late Baza, J. 
took the same view in 4 0 W N 871.® In 
this case the plot in dispute was owned by 
two cosharers. One of them who had been 
in exclusive possession of it for many years 
mortgaged it with possession to a third 
person. Thereupon the other cosharer ejec- 
ted the mortgagee from possession with¬ 
out process of the law. On a suit for 
possession brought by the mortgagee his 
suit was decreed. On the basis of the rule 
laid down in 21 O C 214' it was remarked 
in this case that a cosharer who had been 
in exclusive possession of a certain plot of 
joint land or his transferee was entitled to 
continue in such possession so long as such 
possession did not interfere with the use 
by other cosharers of what was in their 
possession and the cosharer not in actual 
possession had no right to eject the mort¬ 
gagee in possession. His remedy was to 
obtain a partition. 

A later decision of a Single Judge of 
this Court reported in 1937 0 W N 1036^ 
was relied upon by the learned counsel for 
the appellants. In this case in 1899 a per. 
feet partition of a mabal called Baqia 
Bahimunnissa was formed. The plaintiff 
was nob a cosharer in that mahal after 
that partition but some time in 1910 
some of the cosharers of the mahal Baqia 
Bahimunnissa effected an exchange of plot 
No. 140 with the plaintiff to regularize the 
plaintiff’s possession over that plot wbioh 
seems to have existed from before. This 
case was clearly not a case where the oo. 
sharers who were parties to the exchange 
had been in exclusive possession of it, and 
so the exchange carried out by them behind 
the back of other cosharers could not be 
binding upon cosharers not parties to the 
exchange. On the facts therefore the iden. 
tical question involved in the present ap¬ 
peal did not arise in that case. The learned 
Judge however seems to have approved of 
the view that a cosharer in an undivided 
mahal cannot alienate any defined portion 
of such mahal even though he might have 
been in exclusive possession of the same 
by an agreement amongst the various co- 
sharers. For the purposes of that case it 
was not necessary for the learned Judge 
to lay down the view stated above. I mb- 
pectfully dissent from the view t aken by 

8. Jalaladdin Ehan v. Rampal, (1927) 14 A I B 
Oadh 467 = 105 I 0 369 = 2 Lack 740 = 4 
OWN 871. 

4. Wajld All V. Mohammad Nazlraddln Husain, 
(1937) 24 A I R Oudh 603=1711 0 89=1937 
OWN 1036. 
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the learned Judge and follow the view 
taken by this Oonrt in 4 0 W N 871.® In 
view of my decision on the first point it is 
not necessary to discuss the question of estop, 
pel. Defendants 1 to 3 admitted the title 
of the plaintiffs as oosharers in the plot in 
dispute. The plea of estoppeh it is admitted, 
has not the effect of destroying the pro. 
prietary rights of the plaintiffs who as 
oosharers are always entitled to claim 
partition of the village and to contend that 
leases having been executed by only two 
but of a large number of cosharers have' 
no effect upon their proprietary rights in 
the village or their right to claim partition. 

Lastly, the learned counsel for the plain, 
tiffs.appellants claimed that a decree for 
joint possession be passed in their favour. 
I am of opinion that in view of the ad. 
mission by defendants 1 to 3 of the plain, 
tiffs’ title and my own decision on the 
point it is not necessary for me to pass 
such a decree. The plaintiffs’ title as co. 
sharers has never been questioned. The 
decree passed by the Court below is main, 
tained and the appeal fails and is dismissed 
with costs. 

D.S./R.K. Appeal di&missed. 


^ A. L R. 1939 Oudh 249 

ZiATTL Hasan 0. J. and Bennet J. 

Nazir Sasan Khan — Appellant. 

V. 

GanQa Din — Respondent. 

Misc. Appeal No. 76 of 1937, Decided on 
7th August 1939, against order of Special 
Judge, first grade, Bara Bank!, D/- Slat 
August 1937. 

(a) U. P. Eacumbered Estates Act (25 of 
1934), S. 9 (3) — Amendment of written state¬ 
ment cannot be allowed under O. 6, Rule 17, 
Civil P. C., if under garb of amendment credi- 
tor is putting new claims which he is precluded 
from doing under S. 9 (3). 

Order 6, R. 17, Olvll P. 0., would not enable a 
party to alter the nature of his suit by the substi¬ 
tution or the addition of a claim founded on a 
diSerent cause of aotion. Amendment cannot be 
allowed if it will take away a valid defence under 
the law of limitation. Hence if under the garb of 
amendment the creditor is putting new claims 
which he is preoluded from doing under S. 9 (3), 
U. P. Bnoumbered Estates Act, the amendment 
cannot be granted: AXR 1925 Bom 248; AIR 1926 
Mad 827; AIR 1914 All 80 and AIR 1922 P C 
249, ReU on. CP 246 0 2; P 947 0 1, 2] 

(b) Limitation Act (1908), S. 5 — Mistaken 
advice of counsel is not sufbcient to extend 
time under S. 5 unless it is in good faith. 

The mistaken advice of counsel is not snfflcient 
tff justify extension of time under 8. 6, unless the 
wdvloe was given in gcod faith, that is, with due 
care and attention. [P 247 C 1] 


B. K. Dbaon — for Appellant, 

M. Ayub and M. L. Tllehri — 

for Bespondent. 
Jadgment. — This is an appeal under 
S. 46, Encumbered Estates Act, against 
the order dated Slat August 1937 passed 
by the Special Judge, first grade, Bara 
Banki, on an application for amendment 
of a written statement filed under S. 10 of 
that Act. This application was made by 
Ganga Din, the respondent in this appeal. 
The applicant under S. 4 in the case was 
the appellant Nazir Hasan Khan. It appears 
that another application under the Encum. 
bered Estates Act had been made by one 
Krishna Bihari alias Manua Babu, and 
that the respondent Ganga Din had filed a 
written statement in that case also, which 
was before a Special Judge of the second 
grade. His written statement in this latter 
case was filed on 27th March 1936, while 
in the case of Nazir Hasan Khan it was 
filed on 23rd April 1936. In both cases he 
made claims against the applicants on the 
basis of certain mortgages. In the case of 
Nazir Hasan Khan, Ganga Din referred in 
his written statement to a number of mort¬ 
gages, but made claims in respect of some 
of them only. In the case of Krishna Bihari, 
Ganga Din made claims in respect of seven 
mortgage deeds. 

Ganga Din's claim in Krishna Blhari’s 
application was decided by compromise in 
respect of three out of the seven mortgage 
deeds. In respect of the remaining four his 
claim was dismissed on 1st March 1907. 
On 5th August 1937 Ganga Din made an 
application before the Special Judge of the 
first grade, who was dealing with Nazir 
Hasan Khan’s application, asking that his 
written statement in that case might be 
amended by the addition thereto of claims 
based on the four mortgage deeds in respect 
of which his claims had been rejected by 
the Special Judge of the second grade. 
Nazir Hasan Kbau objected to the amend¬ 
ment prayed, but Ganga Din’s application 
wasallowedby the Special Judge of the first 
grade on 31st August 1937, in the order 
against which the present appeal has been 
preferred. Neither the record of the pro¬ 
ceedings before the Special Judge of the 
second grade nor any copy of the judgment 
of that Special Judge in which he rejected 
Ganga Din’s claims in respect of the four 
mortgage deeds referred to, has been placed 
before us. It would appear from the order 
of the Special Judge of the first grade 
appealed against that the compromise by 
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which the claim on the other three mort¬ 
gage deeds was settled did not cover in 
any way the four deeds now under consi- 
deration. The record of the Special Judge, 
second grade, was before the Special Judge, 
first grade, and in his order he has observed 
as follows : 

It does not clearly appear as to how the claim 
for these four deeds was left out in that Court (the 
meaning of this apparently being that the reasons 
for rejecting the olaim on these deeds are not 
clearly given). They are no doubt mentioned in 
the original written statement filed in theCourt of 
the Special Judge, second grade, but subsequently 
it appears that no claim with reference to them 
was pressed. I come to this conclusion by reading 
the order of the Special Judge, second grade, dated 
1st March 1937, in which he decrees claim No. 63/2 
relating to three mortgage deeds other than those 
which are in dispute here. As regards these four 
deeds the learned Special Judge remarks in his 
judgment that the applicant of that case, namely 
Krishna Bihari, was not liable to pay the debts 
due under these four deeds. 

• As regards the merits of the application 
made by Ganga Din for amendment of his 
written statement in the Court of the Spe¬ 
cial Judge, first grade, the Special Judge 
remarked as follows : 

The difficulty is about the application of 0. 6* 

R. 17, Civil P. G., and S. 9 (3), Encumbered 
Estates Act, and Ss. 5 and 14, Limitation Act. The 
provisions of S. 9 (3), Enoum^red Estates Act, are 
mandatory, but I think that they do not preclude 
the applicability of the Civil Procedure Code or 
the Limitation Act. I quite feel that under the 
garb of this amendment the creditor is putting new 
claims which be is precluded from doing under 

S. 9 (3), Encumbered Estates Aot, but having re* 
gard to the broad principles of equity and the 
exceptional circumstances of this case and to the 
fact that litigation about these deeds was going 
on in the lower Court, I allow the application for 
amendment subject to the payment of Rs. 25 as 
costs to the other side. 

It is Dot, ID our opinion, necessary to 
consider at length why Krishna Bihari was 
at first thought to be liable on these mort- 
gages. It is sufficient to say that, according 
to the application for amendment made by 
Ganga Din on 5th August 1937, Krishna 
Bihari had purchased a portion of the mort. 
gaged property in execution of a decree 
against Nazir Hasain Khan. 

Section 9, Encumbered Estates Act, pro¬ 
vides that claims shall be presented within 
three months from the date of the publica¬ 
tion of the notice referred to in this 
Section, and that the Special Judge may 
receive the written statement if presented 
within a further period of two months on 
his being satisfied by the claimant that he 
had sufficient cause for not presenting it 
within the period of three months. Since 
notice was published in Nazir Hasan 


Khan’s case under Sec. 9 on 8th Pebruary 
1936, it is clear that the additional claims 
made by Ganga Din on 5th August 1937 
were made long after the period of limita¬ 
tion had expired. It has, however, been 
contended on bis behalf that he was entitled 
to amend his original written statement 
which had been made within time on 23rd 
April 1936, having regard to the provisions 
of O. 6, E. 17, Civil P. 0. This Buie em- 
powers a Court at any stage of the proceed, 
ings to allow either party to alter or amend 
his pleadings in such manner and on suchf 
terms as may be just. It has however been 
held by all or nearly all High Courts that 
this Buie would not enable a party to alter 
the nature of his suit by the substitution 
or the addition of a claim* founded on a 
different cause of 'action. We have been 
referred on this point to a large number of 
rulings, but we will mention only a few of 
them. In A I B 1925 Bom 248^ the Bom¬ 
bay High Court held that a plaintiff cannot 
by amendment be allowed to substitute one 
plaint for another. In A I B 1926 Mad 
827^ the Madras High Court observed that 

it is a cardinal maxim of the law of amendment 
not only that you should not amend so as to 
change the cause of action but you should not 
amend in such a way as will take away a valid 
defence under the law of limitation. 

In 36 All 370^ the Allahabad High Court 
held that a Court had no power to allow 
amendment of the plaint by introducing a 
new cause of action after the period of 
limitation in respect of such cause of action 
had expired. Finally in A I B 1922 P 0 
249* their Lordships of the Privy Council 
observed: 

All rules of Court are nothing but provisions 
intended to secure the proper administration of 
justice and it is therefore essential that they should 
be made to serve and be subordinate to that pur* 
pose, GO that full powers of amendment must be 
enjoyed and should always be liberally exercised, 
but none the less no power has yet been given to 
enable one distinct causa of action to be substituted 
for another, nor to change, by means of amend¬ 
ment, the subject matter of the suit. 

Learned counsel for the respondent has 
argued that actually there was no obauga 

1, Kokamal Madhoram v. Gulabsingh Gurudat- 

singb, >(1926) 12 AIR Bom 218=87 10 481 ^ 
27 Bom L R 277. 

2. Lakshmanacbaryulu v. Venkataramaunja 

Charyulu. (1926) 13 AIR Mad 827=9610 
700=61 M L J 414. 

8. Balkacau Upadhya v. GayaDinEalwar, (1914) 

1 A I B All 80=24 I 0 265=86 All 870=12 
A L J 685. 

4. Ma Bbwe Mya v. Maung Mo Hnaong, (1922) 

9 A I B P 0 249=63 I 0 914=48 Oal 882=4 
U B B 80=48 I A 214 (P 0). . 
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Voi the natare of the suit. The mortgage 
deeds had been referred to in the respon- 
dent's original written statement. It is 
admitted, however, that no claim was made 
on them and it is also admitted that the 
omission to make any claim on them was 
due to the fact that a claim was being 
made on them before the Special Judge of 
the second grade. There can be no doubt 
whatever therefore that there was a mate, 
zial change in the claim made in the 
written statement, since further substan. 
tial amounts were claimed on the basis of 
no less than four additional mortgage deeds. 
The respondent cannot therefore rely on 
O. 6, a. 17 to bring his additional claim 
within time. 

Kef erence was made by the Special Judge, 
first grade, in his order to Ss. 5 and 14, 
Limitation Act. S. 14 has not bean referred 
to by counsel, and we have no doubt that 
it cannot apply since the person against 
whom the claims were made was different 
in each case. As regards S. 5 the respon¬ 
dent would lay the blame on his counsel 
for advising him wrongly, but it has been 
held in various cases that the mistaken 
advice of counsel is not sufficient to justify 
extension of time under S. 6, unless the 
advice was given in good faith, that is with 
due care and attention. We have been re¬ 
ferred on this point to the case in A I R 
1938 Lah 81.'^ It has not been contended 
l^at the respondent or his counsel was 
justified in believing that he was entitled 
to sue on these deeds against Krishna 
Rihari, and it would seem from what the 
lower Court observed in its order that it 


was realized during the proceedings in that 
Court that the claim in respect of these 
deeds could not be pressed. 

Even if it were held that the respondent 


had some justification for making the claim 
on Krishna Bihari’s application, it can 
hardly be doubted that he and bis counsel 
were negligent in not preferring it in the 
Court of the Special Judge, first grade, 
earlier. Actually they allowed a period of 
more than five months to elapse alter the 
daim had been rejected by the Special 
Judge, second grade, and the only explana¬ 
tion which has been offered for this delay 
is that they were considering whether an 
appeal shonld be preferred against the 
•order of the Special Judge, second grade. 
tEn view of the obs ervations of the lower 

>6, Amrit Lai v. Phool Ohand, (1988) 96 A I B 
Lah 81^17810 610^1 L B (1988) Lah 379 
ss40 P 14 B 986. 


Court with regard to the proceedings in the 
Court of the Special Judge, second grade, 
we are doubtful whether this explanation 
is true, and in any case we do not consider 
that it would justify such a long delay. 

The lower Court admitted that the res¬ 
pondent was putting in new claims which 
he was precluded from doing under S. 9, 
Encumbered Estates Act, and we do not 
consider in the circumstances that the rea¬ 
sons given for allowing the amendment are 
sufficient. We accordingly allow^this appeal, 
set aside the order passed by the Special 
Judge of the first grade and disallow the 
application made by the respondent for the 
amendment of his written statement. The 
appellant will recover his costs in this ap¬ 
peal from the respondent. The appellant 
applied to this Court twice for an order of 
stay of proceedings in the Court of the 
Special Judge, first grade, bub this applica¬ 
tion was not allowed, it being considered 
that he would not be prejudiced if those 
proceedings were allowed to continue. The 
effect of the order now passed on this 
appeal will be that the decree awarded by 
the Special Judge against the appellant will 
be modified in so far as it is based on the 
deeds with which this judgment is con. 
earned, the amount being reduced accord, 
ingly together with the costs allowed. 
d.s./R.K. Decree modified* 
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Hamilton and Radha Krishna JJ, 
Teh Chand — Plaintiff — Appellant. 

V. 

Becha and others — Defendants — 

Respondents. 

Second Appeal No. 288 of 1936, Decided 

on 3rd August 1939, against order of First 

Sub*Judge, Kheri, D/- 20th May 1936. 
(ajOiidh Rent Act (22 of 1886), S. 48- 

Sister is collateral. 

A sister aod a brother do not descend one from 
the other and therefore they must he held to be 
collaterals although the term is generally applied 
to a more distant relationship; 17 R D 1013, Expl» 

(P 248 G 2] 

(b) Oudh Rent Act (22 of 1886), S. 48 — 

Cultivation done by husband on behalf of wife 

_^This does not make wife sharer in cultivation. 

Cnltivation in the sense in which it is used in 
S. 48 refers to a physical act or, in other words, 
the sharing most be a real and a personal one. 
Where the husband of a collateral has taken part 
in the physical cnltivation of the land on behalf of 
bis^ife, this cannot in law make his wife a sharer 
in the cultivation. (P 248 0 2; P 249 0 1) 

Ram Pracad Varma — for Appellant. 

Judgment. — This is a second appear 

by the plaintiff in a suit brought by Tek 
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Chand against four persons, Bansi, Becha, 
Chhufckau and Jagannath of whom the first 
is dead leaving thus only three respondents, 
bub we will keep the same numbers as 
were given to them in the Courts below. 
The plaintiff had obtained a tenancy lease 
of the land in suit from the Oel estate that 
was the superior proprietor. The date of 
this lease was August 1934 and it is said 
to have followed on the death of Parbhu 
which occurred in May 1934, who had been 
tenant of the estate in this land. The 
plaintiff alleged that the respondents had 
dispossessed him of the land in suit having 
no rights to it and accordingly he brought 
this suit to recover possession and for 
damages. The defendants alleged that Par¬ 
bhu had left a sister Mt. Phula who is 
the wife of defendant 4, Jagannath, and 
defendants 1 to 3 were in possession as col¬ 
laterals of the deceased Parbhu while res¬ 
pondent 4 was in possession on behalf of 
his wife Mt. Phula who was heir of her 
brother Parbhu. The defence alleged that 
respondents 1 to 3 had shared with Parbhu 
in the cultivation of the land in suit together 
with Mb. Phula, sister of the deceased 
and Lalji, her son, and all the defendants 
were legal heirs and were joint cultivators 
of the deceased during his lifetime and after 
his death they continued in possession. 

The Courts below held that Mt. Phula, 
as sister of the deceased tenant, Parbhu, 
was an heir and not a collateral and there- 
fore the Oel estate could not give a valid 
lease to the present plaintiff. They have 
not found that Mt. Phula herself joined in 
the cultivation, but the lower Appellate 
Court has made remarks which are some¬ 
what vague on the subject. The learned 
Civil Judge states that the husband of Mt. 
Phula, i. e. Jagannath, respondent 4, might 
be in possession on her behalf and his pos¬ 
session was practically possession of Mt. 
Phula. We will take the judgment of the 
learned Civil Judge to include two findings, 
firstly that Mt. Phula is an heir and not a 
collateral and secondly that if it was never¬ 
theless necessary for her in order to succeed 
Parbhu to share in the cultivation, she 
must be held in law to have done so through 
her husband, respondent 4. 

In holding that the sister is not a colla¬ 
teral but an heir the Courts below have 
relied on a decision of a single Member of 
tho Board of Bevenue reported in 17 R D 
1013,^ where it was held that under the 

1. Ram Satoop Bingh v. Haharaji, (1933) 17 B D 

1018. 


Hindu law of Inheritance (Amending Act)* 
of 1929, a sister comes in as an heir after 
the father’s father and the respondent Mt. 
Mabaraji was the nearest living relation of' 
the last male tenant Bameshwar, and 
sister, in the opinion of the learned Mem¬ 
ber of the Board, was nob a collateral but 
an heir just as a brother is an heir under 
the Oudh Bent Act. The learned member 
of the Board of Bevenue while referring to- 
the brother was apparently referring to- 
S. 24, Agra Tenancy Act, where a brother 
is No. 5 in the order of succession, the* 
nearest collateral male relative in the male* 
line of descent being No. 7. In the Oudh 
Bent Act a brother is not mentioned as an 
heir; in fact he is not mentioned at all. On 
the other hand, under S. 24, Agra Tenancy 
Act, the word “heir" does nob occur at all. 
Under Section 48 (l), Oudh Bent Act, it is* 
laid down that when a statutory tenant 
dies, his heir shall be entitled to retain- 
occupation of the holding while in cl. (2) it is- 
laid down that a collateral relative who did 
not, at the date of the death of the deceased, 
share in the cultivation of the holding sbalb 
not be deemed to be an heir of the deceased 
within the meaning of this Section. An 
heir under this Section is an heir under the* 
personal law of the deceased and ol. (2) by 
its wording implies that a collateral relative- 
can be an heir, but for the purposes of this* 
Section shall not be deemed to be an heir, 
that is to say, he shall not be entitled to 
retain occupation of the holding. The word 
collateral" in Wharton’s Law Lexicon is- 
held to mean “indirect, sideways, that^ 
which hangs by the side," and 
collateral consangumity or kindred, which dds- 
cond from the same stock or ancestor as the lineal* 
relation, but do not descend one from the other,as- 
the issue of two sons. 

It cannot be said that a sister and a 
brother descend one from the other and, in 
our opinion therefore they must be held to ^ 
be collaterals although the term is generally i 
applied to a more distant relationship. We- 
are therefore unable to agree with the deci¬ 
sion of the learned Member of the Board of 
Bevenue that a sister is not a collateral. 
As she is only a collateral heir we now 
have to decide whether in the words of' 
S. 48, Mt. Phula shared in the cultivation 
of the bolding. 

We think that cultivation in the sense in ' 
which it is used in this Section refers to a ^ 
physical act or. in other words, to quote 1' 
U D B B 138,^ “the sharing must be a real 
2. Harbans v. K. Bishambhac Bingh, 1 U D BB 
188 . 
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and a personal one." It has not been alleged 
that Mt. Phula herself did anything in 
connexion ^ith this holding bat only that 
her husband did so on her behalf. We 
think that it is relevant to note that at the 
time that the Bent Aot first oame into force 
a sister under the Hindu law was not an 
heir and collateral heirs were only males 
who oonld take a personal part in the 
actual work of cultivation. If the repre. 
sentation of Mt. Phula by her husband 
made her a sharer in the cultivation, it 
seems to us that it would be open to any 
collateral to say that he shared in cultiva. 
tion because somebody else was doing so on 
his behalf. If this was so, it would, in our 
opinion, in practice do away with the res* 
triotioDS imposed by S. 48 (2). We are of 
opinion that the fact that the husband of 
Mt. Phula took any part in the physical 
cultivation of this land cannot in law make 
his wife a sharer in the cultivation. Mt. 
Phula therefore could not take the benefits 
granted to a collateral heir under 8. 48, 
Oudh Bent Aot, and the present defendants 
consequently were trespassers. We there¬ 
fore allow the appeal and set aside the 
decisions of the lower Courts and decree 
the suit with costs in all Courts. 

D.S./R.K. Appeal allowed. 

A, I. B. 1939 Oudh 249 

ZiATJL Hasan C. J. and Bennet J. 

Kundan Lal — Plaintiff — Appellant. 

V. 

Secretary of State and another — 

Defendants — Bespondents. 

Plrst Appeal No. 48 of 1936, Decided on 
7th August 1939, against decree of Civil 
Judge, Lucknow, D/- 6th April 1936. 

Contract Act (1872), Si. 2 and 7 (1)—Adver- 
tiiement by railway company in newipaper 
iovitiDg tender! for certain contract — Firm 
making propoial to railway company to give 
them contract on terms mentioned in draft 
agreement‘~Railway company accepting it con¬ 
ditionally <— Counter proposals made by it not 
accepted by firm ^Advertisement in newspaper 
held did not constitute proposal and there was 
no coibplele contract. 

A railway company by an advertisement pnb- 
llehed in a newspaper invited tenders for under* 
taking the oontraot of the cash and payment work 
of the railway. A firm made a proposal to the 
railway that they should give (he firm the contract 
of the cash and payment department on terms 
mentioned in the draft agreement received by the 
finu from the railway. The railway accepted the 
proposal only subject to certain conditions to be 
fblfllled by the firm. The counter.proposals made 
by the railway ooxbpany were not accepted by the 
fisBS): 


Eeld that the notice published by the railway 
in the newspaper did not constitute a proposal 
within the meaning of 8. 2, because the notice was 
not addressed to any particular person, nor did It 
express willingness to do or to abstain from doing 
anything with a view to obtaining anybody's 
assent thereto, [P 252 G 2] 

Held further that there was nothing in law to 
prevent the railway from qualifying their accept¬ 
ance with certain conditions. The acceptance 
being not unconditional and the oounter.proposals 
made by the railway not having been accepted by 
the firm, there was no complete oontraot between 
the parties. [P 263 C 1, 2] 

M. WaBim and P. L. Varma — 

for Appellant. 

H. S. Gupta and B. K. Bose — 

for Bespondents, 

Judgment. — This is a plaiubiff’s appeal 
against the judgment and decree of the 
learned Civil Judge of Lucknow, dismissing 
his suit for damages against the Secretary 
of State for India in Council. By an adver- 
tisement published in the "Statesman" of 
7bh April 1929, the Agent, East Indian 
Bailway, invited tenders up to noon on Slat 
May 1929, for undertaking the contract of 
the cash and payment work of the East 
Indian Railway with effect from 1st Sep. 
tember 1929. 

The plaintiff.appellant and Madho Pra¬ 
sad Ehanna, respondent 2, entered into a 
partnership under the style of Madho Pra- 
sad Kundan Lal for the purpose of obtaining 
the contract from the railway. They ob¬ 
tained the printed form, on which the 
tender was to be offered, from the railway 
on making the necessary payment and this 
form was accompanied by a printed draft of 
an agreement which the contractor whose 
tender was accepted was to execute. The 
sum of Bs. 500 was also deposited by them 
as earnest money as required by the adver. 
tisement. On 20th May 1929, the firm sent 
in the tender offering to carry out the coo. 
tract for a monthly remuneration calculated 
at the rate of Be. 1-15.6 per mile of the 
route mileage of the railway opened for 
traffic. The plaintiff’s case is that the tender 
was accepted by the Agent, East Indian 
Bailway, by his telegram dated 27th March 
1930, but that subsequently be tried to 
impose upon the firm terms different from 
and more onerous than those contained in 
the draft agreement supplied with the ten. 
der form. The plaintiff objected to the new 
oonditioos sought to be imposed but the 
objections were overruled and the firm was 
informed that the conditions contained in. 
the draft agreement sent after the accept¬ 
ance of the tender were absolutely neces- 
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sary. The plaintiff further stated that he 
made the tender and spent a considerable 
amount of money on the faith of the terms 
of the tender and draft agreement originally 
supplied and that had he been intimated 
earlier of the intention of the railway to 
have an agreement on terms and conditions 
so different as were subsequently insisted 
upon, he would never have offered the 
tender or expended large sums of money to 
acquire the contract. As according to the 
plaintiff, defendant 1, namely the Secretary 
of State for India in Council, tried to avoid 
and cancel the contract and did ultimately 
refuse to perform his part of the contract, 
he was liable for damages incurred by the 
plaintiff as set out in the schedule attached 
to the plaint. He assessed the damages as 
follows: 

Bs. a. p. 

1. Pay of staS ... ... H32 4 3 

2. Miscellaneous expenses such as 

printing, advertisement, travel* 

ling expenses, etc.... ... 4361 10 9 

3. Interest paid to the employees on 

the security money deposited 

by them ... 716 1 0 

4. Legal adviser’s charges ... 1636 0 0 

5. Interest on Rs. 2 lakhs ready in 

hand from 1st April 1930 to 

16th January 1930, ...14,254 0 0 

6. Loss of busineEB and trouble, 

etc. ... ... 8000 0 0 


Total Bs. ...80,000 0 0 

The plaintiff however claimed Es. 15,000 
only. Madho Prasad Khanna who had not 
joined the suit was made a pro forma 
defendant. The suit was contested by the 
Secretary of State for India in Council 
mainly on the ground that no contract was 
entered into between him and the plaintiff 
or the firm of Madho Prasad Kundan Lai. 
On the pleas raised by defendant 1 the 
learned trial Court framed the following 
issues ; 

1. Did the telegram of 27th March 1980 com- 
plete the contract between the parties ? 2. If not, 
did the letter of SOth March 1930 oomplete the 
same because as alleged by the plaintiff the exeou* 
tion of a written agreement was a mere matter of 
form? 3. Was there, as alleged, a completed agree* 
ment between the parties to form out to the plain¬ 
tiff the cash and pay work on the East Indian 
Railway line ? 4. Was defendant 1 justified or not 
in adding new conditions to those sent to the 
plaintiff along with the form of tender? 6. Which 
of the parties was responsible for non*execution of 
the deed of agreement ? 6. Did defendant 1 mis* 
represent to the plaintiff that the latter would get 
the theka as alleged ? 7. Did the plaintiff Incur 
losses and expenditure detailed in the plaint ? 
8. Is defendant 1 liable to compensate the plaintiff 
for the same ? 9. Is the suit beyond the territorial 
pirisdiotion of this Court ? 10. To what relief is 
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the plaintiff entitled ? 11. Can defendant 1 bs 
made liable on the ground of misrepresentation, if 
any, made by the State’s servants ? 

Issues 1, 2 and 3 were decided in the 
negative and issue 4 in the affirmative. As to 
issue 5 the learned Judge remarked that as 
the negotiations never ripened into a bind¬ 
ing contract that issue did not arise. Issue 6 
was also decided iu the negative. On issue 7 
it was held that the plaintiff would have 
been entitled to a sum of Es. 11,295-15.3 if 
the first three issues had been decided in 
his favour. Issue 8 was also decided in the 
negative. The question of jurisdiction had 
been decided in favour of the plaintiff 
before the trial of the suit actually com- 
menced. On issue 10 it was held that the 
plaintiff was not entitled to any relief and 
about issue 11 it was said that it did not 
arise owing to the finding on issue 6. The 
suit of the plaintiff was accordingly dismis- 
sed with costs to defendant 1. 

The main question for decision before us 
is whether there was a complete contract 
between the plaintiff and respondent 1 and 
whether there was any breach of the con- 
tract on the part of the latter. For a deci¬ 
sion on this point it is necessary to consider 
the history of the negotiations that were 
carried on between the parties. We have 
already said that it was by an advertise¬ 
ment inserted in the " Statesman " of 7th 
April 1929, that tenders were called for 
by the Agent, East Indian Railway. Para. 7 
of this advertisement runs as follows : 

Tenders must be submitted on a form, which 
with a draft of the contract to be executed by the 
successful tenderer, may be obtained from the 
undersigned on payment to the Treasurer of the 
East Indian Railway, of a fee of Bs. 16 which will 
not be refunded. The tender form will be issued 
on production of a receipt from the Treasurer. 
Tenderers outside Calcutta may obtain tender form 
by remitting Rs. 16 per money*order direct to the 
undersigned. 

Accordingly on 9th April 1929 the firm 
of Madho Prasad Kundan Lai sent a sum 
of Bs. 15 by money.order to the Agent, 
East Indian Railway, and asked for a ten¬ 
der form by their letter, Ex. A-l. The 
Secretary to the Agent despatched the 
tender form together with a form of agree¬ 
ment (Ex. 22) to the firm on 17th April 
1929; vide Ex. 5. On 2Dd May 1929 
the firm despatched a sum of Bs. 500 in 
Government currency notes under registered 
and insured cover to the Chief Accounts 
Officer of the railway (Ex. 6) and on 28th 
May they despatched the tender form 
(Ex. A.46) duly filled up. It appears that 
the firm received no communication from. 
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the railway for several months and a tele, 
gram (Ex. 45) was sent by the plaintiff, 
appellant probably in the beginning of 
Eeoember 1929 to the Chief Accounts 
Officer asking for information about their 
tender. To this a reply was sent by tele¬ 
gram (Ex. 9) by the Chief Accounts Officer 
on 4th December saying that no informa¬ 
tion was available. Madho Prasad Kbanna 
appears to have then communicated with 
the Hallway Board and on 16tb December 
a telegram (Ex. 10) was sent to him by the 
Board saying that the matter was still 
under consideration. On 18th March 1930» 
Madho Prasad again wired to the Agent, 
East Indian Bailway (Ex. A.3), asking for 
the decision about the tender. To this a 
reply by wire (Ex. A.4) was sent by the 
Agent on 20th March saying that the Bail- 
way Board’s decision was awaited. On the 
same date a letter (Ex. A.5) was addressed 
by the Assistant Director of Finance, Bail, 
way Board to the Agent, East Indian Bail, 
way. This letter has an important bearing 
on the case. It says that the Financial 
Commissioner, Bailways, considers that the 
lowest tender by Messrs. Madho Prasad 
Kundan Lal should be accepted provided 
they agree to furnish cash security of 
Bs. 2,00,000 or Government securities of the 
market value of Bs. 2,00,000 with a margin 
to cover depreciation in such market value 
and to execute an agreement in the form 
that would be drafted and would include a 
bond for Bs. 4,00,000 and "all clauses that 
are considered necessary for the efficient 
performance of the work.” It further said 
that the draft agreement was under pre. 
paration and would bs sent to the addres. 
see in due course. On 26th March 1930 
Madho Prasad sent a reply prepaid tele, 
gram (Ex. A.6) to the Agent of the Bail, 
way to the effect "Kindly wire Bailway 
Board’s decision if received,” and on the 
next day a telegram (Ex. 12) containing 
the single word ’Accepted* was sent by the 
Agent to Madho Prasad. This telegram was 
followed by a letter (Ex. A-IO) dated 29th 
March 1930, the material portion of which 
is as follows : 

Dear Sirs, 

With lefecenoa to the tender eabmltted by you 
In the matter of the cash contract for thie railway, 
I am requested by the Agent to advise you that 
the Railway Board hae accepted the same subject 
to the following oonditione : 

1. That you furnieh oash security of rupees two 
lakhs or Oovernmeut eeoniitiee of the market 
value od rupees two lakhs vHth a margin to oover 
^yreeiatlon in siuh market value. ‘ 
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3. That you oxeouto an agrcomont in a form 
whiob will bo sent to you later, whioh will include 
a bond for rupees four lakhs and all olauscs that 
ate considered to be necessary for the efficient per¬ 
formance of the work. 

3. The agreement will require to be executed by 
the several partners trading in the name of Messrs. 
Madho Prasad Kundan Lal jointly and seve¬ 
rally, in their individual oapaoity, unless your 
above firm is a registered one, of which proof will 
be required. 

This letter also asked for the names of 
the individuals who would execute the 
agreement, their residences and also a list 
of immovable properties whioh were going 
to be hypothecated to the Government of 
India. This letter, which was addressed to 
the firm of Madho Prasad Kundan Lal, 
Jopling Boad, Lucknow, appears to have 
been sent to the Dead Letter Office and from 
there to the sender and on 8tb April 1930 
it was sent again by the Agent along with 
his letter, Ex. A-13, but this time it was 
addressed to Madho Prasad Kbanna per. 
sonally. On 13th April Madho Prasad 
acknowledged receipt of this letter on behalf 
of the firm by bis letter, Ex. A.14. On 27th 
April 1930 Madho Prasad and the present 
appellant executed a deed of partnership 
(Ex. 32) for the purpose of carrying on the 
contract for whioh they had applied to the 
railway. On 28th April both the partners 
of the firm sent a letter (Ex. A.16) to the 

Agent in which they said : 

With reference to your letter No. A-E 14S5, 
dated 39tb March 1930, received on the 11th 
instant communicating your desire to advise us 
the acceptance of our tender by the Railway Board 
on the conditions stated therein for which kindly 
accept our many thanks .... 

2. We note the requirements for the execution 
of the agreement whioh we will execute on receipt 
of the form from you .... 

On 8th May 1930, letter Ex. A.18 was 

despatched by the Agent to the firm asking 

for full details of the property which the 

firm proposed to hypothecate to the Govern. 

menb of India and further said : 

The date on which the Agent will require you to 
take up the duties of cash contractor will be fixed 
on a satisfactory completion of the conditions 
attached to the offer made to you by the Agent in 
regard to the securities to be deposited or assigned 
and no definite date can be given unless and until 
these matters have been properly dealt with. 

To this a reply (Ex. A.19) was sent 

signed by both the partners on 12th May 

1930, in which they said : 

However if you consider that a further security 
oi Bs. 2,00,000 of immovable property is necessary 
in consideration of the Railway Board’s desire, we 
have no objection to comply with your wishes and 
here in detail further properties to be hypothecated 
to the Government of India making a total of 

Bfli 6,00,000 »« • * 
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On I8fch June 1930, the Agent by Me 
letter, Ex. A. 20 asked the firm to send title 
deeds of the properties which they pro¬ 
posed to hypothecate and on 21sb June 
1930 the firm sent the title deeds through 
a messenger along with their letter, Ex. A-21 
to the Chief Accounts Officer of the rail¬ 
way. After this some correspondence fol¬ 
lowed between the firm and the railway in 
connexion with the title deeds and even¬ 
tually, on 27th September 1930, the Chief 
Accounts Officer sent to the firm along with 
letter Ex. A.23 two copies of the agree¬ 
ment and indenture that the firm were 
required to execute “before you can be 
allowed to enter on your duties” and asked 
on what date the members of the firm 
would be in Calcutta for executing the said 
documents. On 7th October 1930, Kundan 
Lai wrote to the Chief Accounts Officer 
(Ex. A-24) saying that the draft agreement 

ia not the same which was originally supplied but 
was more onerous to the contractors and imposes 
fresh liability and involves more expenditure and 
greater risks. 

It was requested that another draft might 
be prepared in accordance with the draft 
which was originally supplied with the 
tender form. The Chief Accounts Officer by 
his letter (Ex. A.25) dated 14th October 
1930, asked for details of the objections 
that the firm had to the draft agreement 
sent to them. Thereupon, on Slst October 
1930, the plaintiff sent details of the objec- 
tions (Ex. A.26) to the Chief Accounts 
Officer and on 7th November he return¬ 
ed the draft agreement with his letter 
Ex. A.27 after making some alterations in 
the draft. In reply to this the Agent sent a 
long letter (Ex. A-28 dated 20/22nd Decem¬ 
ber 1930) considering in detail all the 
objections raised by the firm to the draft 
agreement and making some alterations in 
the draft to meet the wishes of the firm. 
Along with this letter was sent another 
draft (Ex. A.49) as amended by Messrs. 
Morgan & Co. On 9th January 1931, the 
plaintiff.appellant sent another letter to the 
Agent (Ex. A-32) replying to the contents 
of the Agent’s letter,(Ex, A.28) and making 
some more suggestions about the draft 
agreement. On 16th January 1931, the 
Agent wrote to the firm (Ex. A. 34) asking 
to be informed by the 22Qd January if the 
firm were agreeable to execute the revised 
draft agreement and mortgage deed that 
were sent to them with the letter dated 
20/22nd December 1930. To this the plain¬ 
tiff.appellant who now subscribed himself 
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“Managing Proprietor of the firm Madho> 
Prasad Kundan Lai” replied by his letter, 
Ex. A.35, dated '19th January 1931, the 

last paragragb of which runs as follows: 

I feel much disconceifced and painful and losing, 
a lot but considering the danger my property will- 
be in, 1 find it difficult to work in partnership under 
the new draft agreement offered to be ezeoated. 

Finally, on 26th February 1931, the 
Agent, East Indian Railway, addressed the- 

following letter (Ex, A-40) to the firm. 

Dear Sirs, 

Gash Contract. 

With reference to the letter dated, Lucknow, 19th 
January 1931, from Mr. Kundan Lai, and letters- 
dated, Calcutta 22nd January 1931, and 26tb' 
January 1931, from Mr. M, P. Khannal am direc* 
ted to state that the Agent notes your decision not* 
to execute the agreement that has been drafted In- 
accordance with the conditions mentioned in this 
office letter No. AE1455 dated 29th March 1930, In 
the circumstances, I am to communicate that the 
negotiations with you for the performance of the^ 
work of the cash and pay department of this raib* 
way are to be coD^ide^ed as at an end. 

The Chief Accounts Officer has been requested to- 
refund to you the earnest money of Bupees fiOO 
deposited with the tender on your returning to- 
him the receipt for the deposit. 

After this Madho Prasad tried to secure' 
the contract for himself along with another 
partner (Ex. A-42) but his offer was rejected 
by the Agent (Ex. A-43). The above ia a. 
brief history of the negotiations that were- 
carried on between the parties and it is in' 
the light of the above facts that we must 
decide whether or not any contract wa» 
completed between the plaintiff or the firm 
on the one hand and the Secretary of State* 
for India in Council on the other. “Con¬ 
tract” is defined by S. 2 (h), Contract Adr,- 
as an agreement enforceable by law. Under 
cl. (e) of the Section every promise and every 
set of promises forming the consideration 
for each other, is an agreement. Under 
cl. (b), when a person to whom a proposal 
is made signifies his assent thereto, the 
proposal is said to be accepted and the pro¬ 
posal when accepted becomes a promise^ 
Ci. (a) defines proposal as follows: 

When one person signifies to another his willing¬ 
ness to do or to abstain from doing anything, with 
a view to obtaining the assent of that other to snob 
act or abstinence, he is said to make a proposal. 

In view of this definition it cannot be 
said for a moment that the notice published 
by the railway in the "Statesman” of 7th 
April 1929 constituted a proposal within 
the meaning of S. 2, Contract Act, because 
the notice was not addressed (o any parti¬ 
cular person, nor did it express willingness 
to do or to abstain from doing anything [ 
with a view to obtaining anybody’s assent 
thereto. It was in fact conceded on behalfll 


Kundan Lal v. Sect, of State 



.tffSB Eusidan Lal t. Bbot. of State Oudh 253 


(Ot the appellant that the aforesaid adver. 
tUemenb .^as not a proposal. On the other 
hand the contention was that the proposal 
in the present ease emanated from the 
plaintiff and that it was aooepted by the 
railway. In the Court below, it seems to 
have been contended that the railway ao- 
.cepted the plaintiff's proposal by their 
,telegram Ex. 12 of 27th Maroh 1930, as 
well as by the letter (Ex. A-10), dated 29th 
Maroh 1930. In the oourse of arguments 
.before us however the learned oounsel for 
the appellant did not rely upon the telegram, 
and we think very properly, as aocording 
to the rules of business every telegram has 
to be confirmed by a letter and as a tele- 
^ram oannot be expected to be more than a 
mere outline of a communioation. The learn- 
•ed oounsel however strenuously argued 
iihat while aooepting the plaintiff’s proposal 
by their letter, Ex. A-10, the railway were 
not legally justified in supplementing the 
acceptance with any terms other than those 
contained in the draft of the agreement 
sent along with the tender form. We do 
,not see our way to accept this argument. 
When it is conceded that the advertisement 
which appeared in the Statesman” was 
not a proposal and when it is further con¬ 
ceded that the so-called acceptance of the 
plaintiff's proposal was for the first time 
embodied in the letter, Ex. A-10, we fail to 
see what there was in law to prevent the 
railway from qualifying their acceptance 
with certain conditions. Indeed in view of 
S. 7 (l), Contract Act, which lays down 
that in order to convert a proposal into a 
•contract the acceptance must be absolute 
■and unqualified, the so-called acceptance 
contained in the letter, Ex. A-IO, was no 
^acceptance at all. On the plaintiff’s own 
argument the situation was this. The plain, 
tiff's firm made a proposal to the railway 
that they should give the firm a contract 
of the pash and payment department on 
terms mentioned in the draft agreement 
received by them from the railway. The 
railway did nob see their way to accept the 
proposal absolutely but considered it neces- 
sary in their own interest to require cer- 
tain other conditions to be fulfilled by the 
plaintiff’s firm. What was there In law 
against it, or what rights did the plaintiff's 
-firm acquire merely by making a proposal? 
The plaintiff's proposal would have ripened 
into a contract if the railway had accepted 
it unconditionally or if the oounter.propo- 
I sals made by the railway had been accepted 
oy the plaintiff’s firm. Neither of these 


two eventualities happened. Therefore 
there was no complete contract between 
the parties. 

We may also note that on receipt of the 
Agent's letter, Ex. A-10, dated 29tb March 
1930, the firm, so far from raising any 
objection bo the conditions mentioned in 
the letter, by their letter, Ex. A-16, of 28th 
April 1930, thanked the Agent for accept¬ 
ance of their tender and said: 

We note the requirements for the execution of 
the agreement which we will execute on receipt of 
the form from you. 

This gives the lie to the plaintiff’s allega¬ 
tion that he considered the terms contained 
in the draft agreement sent along with the 
tender form to be the only terms which he 
would have to comply with in order to 
secure the contract. The learned counsel 
for the appellant and the learned Govern, 
ment Advocate on behalf of the Secretary 
of iState for India, respondent, have referred 
to various rulings but we do not consider it 
necessary to discuss them as the principles 
of law laid down in them on the interpre¬ 
tation of the provisions relating to contracts 
contained in the Contract Act are not dis¬ 
puted by either party and as the sole ques¬ 
tion for decision in the present appeal is 
the question of fact whether or not the 
plaintiff’s proposal matured into a contract. 
In view of the facta mentioned above, it 
cannot be held for a moment that the pro. 
posal matured into a contract. 

The learned Government Advocate also 
relied on S. 30, Government of India Act of 
1919 and argued that as no assurance was 
executed in the present case by a person 
authorized by the Governor. General in 
CouDoil, the contract, if any, cannot be 
enforced against the Secretary of State for 
India. It is in our opinion unnecessary to 
consider the validity or otherwise of this 
argument as we have held that there was 
in fact no contract between the plaintiff 
and the Secretary of State for India. The 
learned Government Advocate also objected 
to the amount held by the learned Judge 
of the Court below as that to which the 
plaintiff would have been entitled if the 
main question in the case had been decided 
in his favour. We think there is force in 
the argument that as nothing was claimed 
by the plaintiff in his plaint on account of 
the depreciation in the value of the securi¬ 
ties purchased by him for the purposes of 
the contemplated contract with tberailway, 
the Court below was not justified in hold¬ 
ing that the plaintiff was entitled to 
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Bs. 6686*10.0 on that acooant. Theqaestion 
of the amount that the plaintiff should get 
does not however arise as the plaintiff’s 
claim must fail on our finding that there 
was no contract between him and respon. 
dent 1. The result is that we agree with 
the learned Judge of the Court below on his 
findings on issues 1 to 3 and dismiss this 
appeal with costs. 

d.s./r.k. Appeal dismissed* 
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ZiAUii Hasan C. J. and Bennet J. 

Bhagwaii and others — Accused 

Appellants 

V. 

Emperor. 

Criminal Appeal No. 161 of 1939, Deci¬ 
ded on 24th July 1939, against Addl. Sess. 
Judge, Bahraich, D/- 11th May 1939. 

Penal Code (1860), Si. 302, 325 and 34 — 
Several accused attacking deceased with lathis 
and beating him—Death caused by two serious 
injuries on vital part while other bodily injuries 
simple — Which of accused struck fatal blows 
not known They are guilty of offence under 
S. 325 read with S. 34 and not under S. 302. 

Several accused attacked the deceased with 
lathis and beat him, as a result of which he fell 
down and died. The accused did not strike him 
after he fell down. The death was caused by two 
serious injuries on vital part while other bodily 
injuries were simple. It was not known which of 
the accused struck the fatal blows : 

Held that the common intention of the accused 
was merely to give the deceased a sound beating 
rather than to kill him. In these circumstances it 
could not be said that the accused knew that death 
was likely to be committed in the prosecution of 
their common object. Hence the accused were 
guilty under S. 926 read with S. 34 and not under 
8. 302 : A I B 1939 Oudh 49* Ex'pl. and Eel, on 
AI B 1930 Bom 483; 35 All 560 and A 1 B 1935 
Oudh 110, Disting. [P 286 0 2; P 267 0 1, 2] 

B. F. Bahadurjl aod P. N. Bhatt — 

for Appellants, 

Govfc. Advocate — for the Crown. 

Jad^ment. — The appellants Bhagwati, 
Bachohn, Sheoraj and Saktu have been 
convicted by the learned Additional Ses¬ 
sions Jndge of Bahraich under S. 302 read 
with Sec. 149, I. P. C., and sentenced to 
death. The case has been referred for con. 
firmation of the sentence. The appellants 
have also been convicted under S.147,1.P.C., 
and sentenced to two years rigorous im. 
prisonment. The appellants are all com- 
paratively young men. Bhagwati and Bach, 
chu are brothers. Bhagwati and Bachchu 
are the nephews of Bheoraj. All the appel. 
lants live in the same village of Bampur. 
The prosecution story is a simple one and 
for the most part it has not been disputed 


by the learned counsel for the defence. The 
appellant Sheoraj is married to a young 
girl, named Mt. Pala, who is the daughter 
of a man named Lachhman. It is in rea. 
pect of Lachhman’s death that the appel. 
lants have been convicted. The evidence of 
Mt. Pala shows that on account of some 
petty matter she was beaten by her hus. 
band, Sheoraj, and his nephew Bhagwati, 
as a result of which she went to her parents' 
house, and told the whole story to them. 
Two days later Bhagwati came to the vil* 
lage and inquiry was made from him by 
Lachhman’s brother, Bam Nath, as to the 
incident deposed to by Mt. Pala. Bhagwati 
denied having struck the girl, but Bam 
Nath and Lachhman did not believe this 
denial, and they gave him a beating. This 
portion of the girl’s story is corroborated 
by Bam Nath. Both these witnesses say 
that Bhagwati uttered a threat as he went 
away to the effect that he would "show his 
manliness" two days later. 

According to the evidence of several pro. 
secution witnesses Lachhman was working 
in his field with his wife, Mt. Naina, two 
days later, that is on 28bh November 1938. 
Their son, Bhulai, a boy of 14 years, was 
also with them. A large number of persons, 
including the four appellants, are said to 
have come armed with lathis and to have 
surrounded Lachhman. He was however 
actually struck only by the four appellants. 
After be had been beaten the appellants 
turned their attention to Mt. Naina and 
she also received some injuries. It appears 
that Lachhman was dead when he was 
picked up. The occurrence is said to have 
taken place about noon and it was reported 
at a police station four miles away at 6 F.M* 
the same evening. Apart from the four 
appellants certain other persons namely 
Dasrath, Bhajan and Bharosey were men. 
tioned in the first information report as 
responsible for the attack upon Lachhman, 
but the report does not clearly show that 
they were present. The evidence that was 
produced in the case does not implicate 
Dasrath; it implicates Bhajan and Bharn- 
sey as persons who were present and in*, 
stigated the four appellants to strike the 
deceased. The case was brought against the 
four appellants, Bhajan, Bharosey, and a 
seventh man, named Hubdar, who was not 
named in the report. The Additional Ses¬ 
sions Judge did not consider that it bad 
been proved that Dashrath, Bhajan and 
Bharosey bad taken part in any way in the 
assault on Lachhman. He observed: 



* Bhaqwati 

Tlittlx jpNtaQoe on the spot li not even oleaily 
shown. The wocda now attributed to them do not 
find place In the drat Isformation report. 1 think 
It le an afterthought that these two peraona are 
Impleaded and 1 am not prepared to believe the 
evidence about their partiolpation In the crime. 
They are alleged to have taken no part In beating 
Xtaohhman and if they were present they were 
only apeotatora. There la no evidence to show that 
they formed part of the unlawful aeaembly. I very 
muoh doubt their presence even on the spot and 
no ofienoe is brought home againat them. 

With regard to Hubdar be added : 

As regards Hubdar, I find that there ia no men¬ 
tion of hla name in the first information repoit.Nor 
do I find that he ia named by F. Wa. 1, 9, 3 and 6 
who say that he (presumably Bam Nath, F. W. 6) 
has named all the persona in the first information 
report who were present at the time of occurrence. 
It la only in identification prooeedlnga that Hub* 
dar appears. 

Bat while holding that only the four 
appellants were directly responsible for 
Laobhman’s death the additional Sessions 
Judge accepted the proseoation case that 
there were also a large nnmber of other 
persons who were members of the unlaw, 
ful assembly alleged. The principal witnes. 
sea in the case all say that about 18 or 19 
persons, including the appellants, came to 
the place armed with lathis. The Addi. 
tional Sessions Judge accepted this and far. 
ther observed that they all began to beat 
Laobbman. Since only 12 injuries were 
found on Laohhman, it is quite clear that 
they could not all have taken part in beat¬ 
ing him. Moreover it is not suggested by 
the witnesses that any one but the four 
appellants took part in the beating. It is 
also significant, we think, that not a single 
witness can give the names of any of these 
18 or 19 persons apart from the four appel. 
lants, and Bhajan and Bharosey. We feel 
considerable doubt therefore whether the 
Additional Sessions Judge was justified in 
holding that there was an unlawful as. 
sembly of five or more persous, and on this 
view the conviction under S. 147 as well as 
the conviction under Sec. 302 read with 
S. 149,1. P. 0., cannot stand. 

The medical evidence shows that there 
were 12 injuries on Lachhman's body. 
These consisted of two serious wounds on 
the head: eight contusions, mostly on the 
upper part of the body, an abrasion on the 
right forearm, and an abrasion on the left 
ear. Of the two Injuries on the head one 
was a contused wound 4" >(4'' scalp deep 
on the right side of the head, two and a half 
inches above the right ear; the other was 
a contusion 3* x ^ on the right temple. 
The Civil Surgeon of Bahraioh, who per. 
formed the post mortem examination, noted 
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that there was eoohymosis on the right side 
of the tissue of the scalp, and a fissured 
fracture three inches long involving the 
outer part of the right parietal and the 
right temporal bones, this being situated 
below injury No. 2. The membranes of the 
brain were congested and death was due to 
compression of the brain, resulting from 
haemorrhage. All other organs were nor. 
mal. It would appear from this that the 
eoohymosis on the right side of the tissue 
of the scalp was due to the wound on the 
right side of the head above the right ear, 
and the fissured fracture to the contusion 
on the right temple beneath which it was 
found. The medical evidence does not 
clearly show which of these two injuries 
was responsible for the haemorrhage which 
resulted in death, and possibly this could 
not bo ascertained. It may be that there 
was haemorrhage from both injuries. 

It has been contended on behalf of the 
appellants that these injuries on the head 
may have been caused by a single blow. 
There was no inquiry from the medical 
witness on this point, and we are inclined 
to doubt whether this is likely. We think 
it more probable that two blows were in. 
dieted. At the same time it is of course 
possible that both these blows were struck 
by the same parson. Since it has not been 
argued on behalf of the appellants that 
they were not responsible for Laohhman’s 
death and since it has only been contended 
that the offence falls not under S. 302 but 
under S. 325, Penal Code, it is only neces. ' 
sary for us to examine the reasons which 
induced the Additional Sessions Judge to 
find the appellants guilty under the former 
Section. The Additional Sessions Judge has 
referred first of all to certain oases in sup. 
port of bis view that each of the appellants 
must be found guilty of murder. We do not 
think that these cases are really applicable. 
The Additional Sessions Judge has referred 
to the case in A1K1930 Bom 483^ as show, 
ing that a person who voluntarily inflicts 
injuries such as to endanger life must 
always, exoept.in the most exceptional and 
extraordinary circumstances, be taken to 
know that he is likely to cause death of the 
person on whom he inflicts injuries. The 
Additional Sessions Judge has then stated 
as a fact that all the four appellants gave 
lathi blows on Laohhman's head and that 
they most have kn own that their act was 

1. Mana Gendal v. Emperor, (1930) 17 AiBBom. 

483^1980 Or 0 1019—1291 0 861=82 OrLJ 

989=32 Bom L B 1U3, 
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80 imminently dangerous that it must in all 
probability cause death. But since there 
'were only two injuries on the head at the 
most, it is quite impossible that all four 
appellants could have struck Lachhman on 
the bead. At the most, two of them could 
have done so, and as we have mentioned it 
is a possibility that only one of them did so. 

In another case cited, 11 A L J 926,^ the 
Allahabad High Court no doubt laid down 
that where five men armed with lathis as- 
saulted an unarmed person and beat him 
in such a way that he died, they are guilty 
of culpable homicide amounting to murder, 
that the intention of causing death can be 
inferred from reasonable and probable re. 
suit of the act or conduct of the accused, 
and that in case death is caused, even 
though there is no desire on the part of the 
accused to kill the deceased, they must be 
taken to have had knowledge that their act 
must in all probability cause death or such 
bodily injury as is likely to cause death. 
In this case five men assaulted two other 
men so severely with lathis that they died. 
One of the deceased had his breast.bone 
fractured and injury was also caused to the 
pericardium. The other deceased had his 
skull fractured and also bis breast-bone. 
The evidence showed that both men were 
knocked down and beaten as they were 
lying on the ground with such violence 
that they died on the spot. We think that 
an assault of this kind can be distinguished 
from that under consideration. In the pro. 
sent case it is not proved that Lachhman 
was beaten after he had fallen down. It is 
true that the evidence of one witness does 
suggest this, but the evidence of another 
suggests that as soon as Lachhman fell 
down the appellants turned on Mt. Naina. 
And while the bodily injuries in 11 A L J 
926^ were so severe as to be the cause of 
immediate death in the case of one deceased 
it has been shown in the present case that 
while the injuries inflicted on the body 
were numerous, they were not of a very 
serious nature. It is not shown that any 
fracture was caused except that on the 
head, nor has it been shown that there was 
any internal injury. 

In another case referred to by the lower 
Court, namely 11 0 W N 1543,® it was 
held by this Court that where several per- 

2. Hanuman v. Emporor, (1913) 35 All 560 = 21 

IC 1005=11 ALJ 926. 

3. Chait Siugh v. Emperor, (1985) 22 AIB Ondh 

110=1936 Or 0 200=163 I 0 81 = 86 Or D J 

249=110 WN 1643. 
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sons armed with lethal weapons, such as 
lathis and kantas, assault a single person 
and strike him several times on a vital 
part of his body, not only the person who 
actually inflicted the fatal blow, but all are 
guilty of causing his death, inasmuch as 
the death was caused in the prosecution of 
the common object, and the rioters, even 
before they moved to action, knew that 
death was likely to be committed in the 
prosecution of their common object. We 
think that this case also can without diffi. 
culty be distinguished from that under 
consideration. In 11 0 W N 1543® some of 
the rioters were armed with “kantas” 
which may be considered to be a weapon 
of a more lethal nature than a “lathi.” In 
11 O W N 1543® the deceased was struck 
several times on a vital part of his body, 
while in the present case the deceased 
Lachhman was struck only twice on a 
vital part. Moreover in the present case 
the fact that ten other injuries were inflio. 
ted by the appellants on non.vital parts of 
the body, all these injuries being appar. 
ently simple in nature, indicates an inten. 
tion merely to give the man a severe 
beating rather than an intention to kill 
him. We do not think in the circumstances 
that it can be said that the appellants 
knew that death was likely to be commit, 
ted in the prosecution of their common ob. 
ject. The appellants were connected with 
the deceased and it is not likely in our opi* 
nion, that they ever contemplated a fatal 
sequel to their attack upon him. 

The Additional Sessions Judge referred 
to a recent ruling of this Court, 1939 
O W N 7,^ hut distinguished it from the 
case under consideration. He observed that 
the ruling in 1939 O W N 7* shows that 
where several persons attacked another and 
his death is caused by a single blow with a 
lathi, but the other injuries found on his 
body do not indicate a determination to 
beat him to death, it is not possible to hold 
that death was caused by doing an act with 
the intention of causing death or with the 
intention of causing such bodily injury as 
is likely to cause death, but it may be held 
that death was oaused by the doing of an 
act with the knowledge that by such act 
the person who did it was likely to oanss 
death, the case falling within the know¬ 
ledge clause of S. 299, Penal Code, and that 
in such a case, if it is nob know n which of 

4. Zabid Khan v. Emperor, (1989) 26 AlROudh 
49=179 I 0 338 = 40 Or L J 187 = 14 Luck 
378=1939 O W N 7. 
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persons oonoerned aotnally struck the 
fatal blow, it is nob possible by the appU- 
nabion of Seo. 34 to convict any of the per¬ 
sons baking part of an offence under the 
-flOcond part of Seo. 304, Penal Oode. The 
Additional Sessions Judge distinguished the 
ease cited from that under consideration in 
'this way. He observed: 

This ruling does nob fully apply to the faots o! 
the oase before me. Here it is not ehown that 
'death was due to a single blow and then the evi" 
denoe shows that all the four persons gave lathi 
hlows and there is no doubt about the giving of 
the fatal blow. 

The only difference between the two 
nases that we have been able to discover is 
that in 1939 0 W N 7* death was caused 
•^by a single blow, whereas in the present 
"Case it was probably due to two blows. It is 
not possible to say by which of the appel- 
Plants the fatal blow or blows were struck, 
<and we think therefore that the case in 
1939 O W N 7* is more applicable than the 
'Cther oases referred to by the Court below. 
In 1939 O W N 7* the accused were not 
'Charged with rioting as they were in the 
..present oase. It has been contended by the 
counsel for the Crown that there might be 
a, conviction under S. 302 read with S. 149, 
1. P. C., in circumstances similar to those 
nnder consideration, though in the same 
•circumstance^ there could not be a convic¬ 
tion under B. 302 read with Sec* 34, the 
ceason being that it is immaterial for the 
•purpose of a conviction under S. 149 that 
there should be a common intention to 
commit the actual offence with which the 
•accused are charged, while for the purpose 
■of 8. 34 it is necessary to find that they 
had a common intention to commit that 
offence. For the purpose of S. 149, it is 
sufficient to find that the act committed 
was committed in furtherance of the com. 
mon object. 

Since however for the reasons which we 
have given we are nob prepared to uphold 
the conviction of the appellants under Sec. 
147, or under S. 302 read with S. 149, it 
is unnecessary for us to consider this aspect 
of the matter. As it has been established 
to our satisfaction that more than four 
persons took part in the affair, the appel¬ 
lants can only be convicted with the assis¬ 
tance of Seo. 34, I. P. 0. It has been 
contended by the defence counsel and it is 
conceded by the counsel for the Grown that 
' bhei common intention of the appellants 
WEkS merely to give the deceased a sound 
beating and on that view it must be held 
1930 0/83 A 34 


that the offence committed by them falls 
under S. 326 read with S. 34,1. P. 0. 

We accordingly allow this appeal to the 
extent of setting aside the convictions of 
the appellants under S. 147 and the sen- 
tences of two years' rigorous imprisonment 
passed under this Section and of substitut¬ 
ing for the conviction under 8. 302 read 
with S. 149 a conviction under S. 325 read 
with S. 34, Penal Oode, and a sentence 
under the latter Sections of seven years’ 
rigorous imprisonment on each of the appel¬ 
lants for the sentence of death imposed by 
the lower Court under S. 302 read with 
S. 149. 

D.s./r.k. Appeal partly allowed. 
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ZiAUD Hasan and Radha Krishna JJ. 

Baja Sri Amar Krishna Narain Singh 

— Plaintiff — Appellant. 

V. 

Sheikh Nazir Hasan and others — 

Defendants — Respondents. 

First Appeal No. 47 of 1936, Decided on 
14th August 1939, against decree of Civil 
Judge, Bara Banki, D/. 6th February 1936. 

(a) Legal Practitioner ~ Powers of counsel 
appearing in cate stated—Counsel has implied 
authority to admit or deny document. 

A counsel appearing in a case from the very 
nature of his duties and for the purpose of a proper 
conduct of the case must be deemed to have an 
implied authority to admit or deny document, to 
press or withdraw an issue in the case, to examine 
a witness or call no witnesses and do such other 
acts which are required for the proper manage¬ 
ment and conduct of the trial A I B 1935 P G 
119, Bel. on. (P 262 0 1] 

(b) Oudh RenuAct (22 of 1886), S. 3 (8) — 
** Under-proprietor " covers perpetual lessee 
bolding heritable and transferable rights. 

The definition of the word “ under-proprietor " 
as given in Oudh Bent Act covers the perpetual 
lessee bolding land with heritable and transferable 
rights. [P 263 0 1] 

(c) Lease — In absence of specific law on 
question of lease Court can refer to provisions 
of Transfer of Property Act. 

In the absence of any specific law on the ques¬ 
tion of lease the Court would be justified iu refer¬ 
ring to the provisions of the Transfer of Property 
Act. CP 268 0 2] 

(d) Lease—Construction—Attendant circum¬ 
stances can be referred to. 

In order to give a correct meaning to the words 
used in a lease for the purpose of defining the 
rights of lessee it would be necessary to refer to 
certain attendant circumstances. [P 263 C 2] 

(e) Dead-Construction—Principle. 

It is always dangerous to interpret a document 
with reference to the interpretation placed upon 
another document made in different ciroumstanoes. 

[P 264 0 2 ; P 265 0 1 1 
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(f) Lease—Construction — Lease executed by 
one claimant in favour of another claimant In 
settlement of dispute relating to proprietary 
title and in consideration of latter withdrawing 
his claim Lease perpetual and for ever—Lease 
held transferred heritable and transferable in¬ 
terest in favour of lessee. 

The words “perpetual” and “for ever” are words 
of dezible amplitude and if the circumstance 
under which the instrument is made and the sub* 
sequent conduct of parties show an intention with 
clearness and certainty that a heritable and 
transferable grant was made, then it is open to the 
Court to give that meaning to these words. 

[P 266 0 1] 

A lease was executed by one claimant in favour 
of another claimant in settlement of dispute re]at> 
ing to proprietary title and in consideration of 
latter withdrawing hla claim. The lease was per. 
petual and for ever: 

Held that the lease transferred heritable and 
transferable interest to the lessee : Oasr law dis¬ 
cussed. [p 266 0 2] 

(g) Transfer of Property Act (1882), Section 
111 (f) — Implied surrender when takes place 
stated. 

An implied surrender takes place either by the 
creation of new relationship between the lessor 
and the lessee, such as the acceptance of a new 
lease which must operate as an implied surrender 
of the old one, or in other ways based upon the 
consent of the parties, or by the relinquishment of 
possession by the lessee and taking over possession 
by the lessor which would lead to the inference of 
an implied surrender of the lease. [P 267 0 1] 

^ (h) Transfer of Property Act (1882), Sec. 
Ill <g) (2) — Lessee setting up higher rights 
under lease than admitted by landlord—This is 
not disclaimer of landlord’s title and does not 
fall under S. Ill (g). 

If a lessee has never denied his liability to pay 
the rent fixed but has asserted a higher status as 
lessee than was admitted by the landlord, such 
an assertion does not amount to the denial of the 
title of the landlord or claiming the title for him¬ 
self and does not fall within the language of 
8. Ill (g) (2): Case law referred*. [P 267 0 2 ; 

P 268 01] 

(i) Transfer of Property Act (1882), Secs. 
Ill (g) and 112 — Forfeiture is waived by ac¬ 
ceptance of rent which became due since for¬ 
feiture even if acceptance is under protest. 

If there is any forfeiture under the principle 
of Section 111 (g) (2), it is waived by the ac¬ 
ceptance of tent by the landlord which became 
due since the forfeiture even If the acceptance of 
rent Is under protest : 9 Cal 843 and AIR 1923 
Cal 663, Rel on. [P 268 0 1, 2] 

(]) Landlord and Tenant Simple assertion 
of proprietary right in judicial proceeding con- 
necled with land in dispute cannot by lapse of 
six or twelve years convert tenancy title into 
that of under-proprietor. 

The simple assertion of a proprietary right in a 
judicial proceeding connected with the land in 
dispute wbitoh ex bvpothesi was unfounded at the 
date when it wa- m-ide cannot by the mere lapse 
of six or twelve veare convert what was an oo- 
oupanoy or tenant title into that of an under-pro¬ 
prietor: AIR 1923 P C 118, Bel. on. [P 2680 2 ; 

P 268 0 1] 


7. Nazir Hasan A. I, R, 

P. L. Banerji, H. Husain, Durga Dayal 
and H. H. Zaidi — for Appellant. 

M. Wasim, Nawab Ali and Ali Hasan_ 

for Respondents, 
Judgment—This is a plaintifif’s appeal 
arising out of a suit for possession. The^ 
property in suit consists of a village called 
Chak Rahramau. which forms part of fcalntf 
Ramcagar Dbameri in the district of Bara 
Banki, of which the plaintiff.appellant is- 
the present holder. The suit as originally 
filed was against three defendants, i. e., 
Mubarak Ali, Nurul Hasan and Shariful 
Hasan. During the pendency of the suit 
Mubarak Ali and NurnI Hasan, defendants 
1 and 2, died and defendants 1 (a) to 1 (d)- 
and defendants 2 (a) to 2 (g) were brought 
on the record as their legal representatives 
respectively. A pedigree of the family of the 
defendants may be given here for a proper 
appreciation of the facts necessary for the 
decision of this case. 

(See pedigree on next page.) 

This pedigree may be taken as admitted 
between the parties inasmuch as the por. 
tion from Ghulam Dastgir downwards was- 
admitted on behalf of the plaintiff in oral 
pleadings and no part of it has been ques¬ 
tioned before us in appeal. 

Id 1858, Raja Sarabjit Singh the prede- 
cessor-in.title of the plaintiff and the ori¬ 
ginal taluqdar of the talu(fa Ramnagar 
Dbameri, and Ghulam Dastgir were both 
rival claimants for the settlement of the* 
village in dispute at the time of the second 
summary settlement. On 4th December 
18 8, the Raja is said to have written a 
letter to Ghulam Dastgir (Ex. A.6) referring 
to the cordial relations that had subsisted 
between them and also to the fact that 
other persons were likely to put forward 
claims to the Chak and promising to give 
him a lease of the entire (. hak for ever in 
case Ghulam Dastgir made*efforts so as to 
bring about the settlement of the chak 
with the Raja. Ghulam Dastgir on 23Fd 
December 1858. filed an application, which 
is included in the summary settlement file 
of the village, olaiming settlement of the 
chak iu bis favour on the basis of hie 
ancestral rights After statements had been 
made by one Jawabir Earinda on behalf of 
the Baja and by Ghulam Dastgir, to which 
reference will be made later on, the appli¬ 
cation of Ghulam Dastgir was consigned to 
records, and settlement of the village was 
made with the Raja, who executed a qabu- 
liat and an agreement in respect of it in 
favour of the Government on the same' 
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MUHAMMAD MURAD 

I 

Salat Bakbeh 

_ ! _ 

Imam Bakhsh Maanad Ali 

I 

Qhulam Dastglr 

_L_—•_ 

I i 

Mubaiak All Aziman, defendant 1 (d) 
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dabs: vide Exa. A-117 and A.118. The de- 
fendants’ oaBe is that soon after the Baja in 
fulfilment of his promise made-earlier exe- 
outed a perpetual lease in favour of Ghulam 
Dastgir on 11th March 1859 conferring 
upon him heritable and transferable rights 
in the village. The plaintiff’s case, on the 
other hand, as disclosed in the oral plead, 
ings, is that the village was granted by the 
Baja orally to Ghulam Dastgir as an ordi¬ 
nary thekadar on payment of an annual 
rent but he was unable to give its date. 

Ghulam Dastgir died in 1875 and was 
succeeded by his son Mubarak Ali. The 
Baja’s estate came under the superinten- 
denoo of the Court of Wards in 1888 and 
soon after a dispute arose between Mubarak 
Ali and the Court of Wards in respect of the 
village in suit The Deputy Commissioner 
took possession of the Chak, excepting the 
sir plots, by force and served a notice upon 
him for his ejectment from the sir plots. 
Mubarak Ali filed a suit under S. 9, Specific 
Relief Act. for possession of the village, ex¬ 
cepting the sir plots, and obtained a decree 
on Slst January 1890, and successfully 
contested the notice of ejectment issued by 
the Court of Wards with the result that 
he was restored to the possession of the 
entire Chak Bahramau. The Court of 
Wards then on 8th August 1893, instituted 
a suit for possession of the village against 
Mubarak Ali in the Court of the Subordi- 
Date Judge of Bara Banki. The trial Court 
held that the plaintiff had treated the de- 
fendant as a tenant and was not entitled to 
a decree for possession but it decreed the 
suit declaring that the defendant had no 
right to hold the Chak Bahramau after his 
iather’s death. In appeal the late Court of 
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the Judicial Commissioner of Oudh allowed 
the appeal and dismissed the snit in its 
entirety. This judgment of the Judicial 
Commissioner’s Court is Ex. A.25 and will 
have to be referred to again later. During 
the pendency of the above-mentioned suit 
the Court of Wards sued Mubarak Ali for 
arrears of rent also. 

On Ist January 1923, Mubarak Ali made 
an oral gift of the Chak in dispute in favour 
of Nurul Hasan, the predeceseor.in-interesb 
of respondents 2 (a) to 2 (g) and Sbariful 
Hasan, defendant 3, and it was followed by 
the delivery of possession in favour of the 
donees. The village in question was entered 
in the name of Mubarak Ali as a pukbtadar 
and 80 ,on mutation being allowed,the donees 
were also entered as pukbtadars of the vil- 
lage. In the year following, Mubarak Ali 
filed a suit for a declaration that the gift 
by him in favour of Nurul Hasan and 
Sbariful Hasan was fictitious. Nural Hasan 
and Sbariful Hasan confessed judgment and 
a decree as prayed by Mubarak Ali was 
passed in the suit. During the pendency of 
this suit the donees had applied in the 
Revenue Court for correction of papers on 
the ground that they sh uld be entered as 
underproprietors and not as pukbtadars. 
This application was opposed on behalf of 
thetalukdar and the proceedings ultimately 
terminated by the order of the Board of 
Revenue dated 11th November 1925 which 
held that the transfer by Mubarak Ali in 
favour of Nurul Hasan and Sbariful Hasan 
was invalid in law and directed the name 
of Mubarak Ali to be entered as holding 
under a heritable but non-transferable 
lease: vtde Ex. A.79. On appeal by the 
talukdar from this order of the Board of 
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R 0 VQnu 0 their Lordships of the Privy 
Council held that he had no right to appeal 
to His Majesty in Council and dismissed 
the appeal: vide Ex. 10. 

The plaintiff filed the present suit against 
Mubarak Ali, Nurul Hasan and Shariful 
Hasan as stated above for possession of vil¬ 
lage Chak Rahramau, and in the alterna¬ 
tive prayed for a declaratory decree against 
the defendants to the effect that defendant 
1 had no transferable rights in the village. 
The suit was contested by defendants 2 and 
3 of whom defendant 2 is represented now 
by defendants 2 (a) to 2 (g) as stated above. 
The learned Civil Judge of Bara Banki 
framed necessary issues and dismissed the 
suit. The main findings arrived at by him 
may be mentioned here : 

(l) That the defendants’ claim that they 
are under-proprietors was not made out but 
it was proved that their predecessor.in-in¬ 
terest, Ghulam Dastgir held the village with 
heritable and transferable rights under the 
patta dated 11th March 1859. (2) That 
Sheikh Mubarak Ali made an oral gift of 
the village in favour of Nurul Hasan and 
Shariful Hasan on Ist January 1923 and 
put the donees in possession of it. (3) That 
this gift did not result in an abandonment 
of Mubarak Ali’s interest in the village and 
the plaintiff did not acquire a right of re. 
entry. (4) That the plaintiff was estopped 
by the judgment of the Judicial Commis¬ 
sioner’s Court dated 18th August 1898, 
between the parties from contesting the 
following points by virtue of S. 11, Civil 
P. C.: 

(a) That Raja Sarabjit Singh granted 
Chak Rahramau to Ghulam Dastgir by a 
patta dated 11th March 1859. 

(h) That the original of the aforesaid 
patta was lost and the secondary evidence 
thereof tendered in that case was admissi¬ 
ble and duly proved. 

(o) That the patta conferred heritable 
rights in Chak Rahramau on Ghulam 
Dastgir. 

(5) That the suit of the plaintiff for the 
relief for possession was within time but the 
relief for a declaration was barred by time. 
It may be mentioned here that the finding 
No, (2) by the learned Civil Judge was not 
questioned before us by the learned coun¬ 
sel appearing on behalf of the respondents. 

The points argued by the learned counsel 
for the appellant before us are: L That 
the judgment of the Judicial Gommis- 
sioner’s Court dated 18th August 1898 re¬ 
ferred to above did not operate as res 
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judicata in respect of the points mentioned 
by the learned Civil Judge in his finding 
No. 4 noted above. II. That the lease set 
up by the respondents dated llth March 
1859 is not genuine and they are not en¬ 
titled to adduce secondary evidence thereof. 
III. That the said lease, if proved, enured 
for the lifetime of Ghulam Dastgir and no 
more and did not confer upon him either 
heritable or transferable rights. IV. That 
even if the rights under the lease were 
heritable an absolute transfer by the gift by 
Mubarak Ali in favour of Nurul Hasan and 
Shariful Hasau resulted in an abandonment 
of his interest in the village and the plain¬ 
tiff became entitled to re-entry and take 
possession of it. V. That none of the reliefs 
claimed was barred by time. 

We now proceed to consider each of the 
points mentioned above in the order in 
which they are noted; 

J. Res Judicata. — As stated above in 
the narration of facts the Deputy Commis¬ 
sioner of Bara Banki as manager of the 
Court of Wards in charge of the Ramnagar 
estate brought a suit on 8bh August 1893, 
against Mubarak Ali for possession of Chak 
Rahramau on the allegation that his father 
Ghulam Dastgir was a mere thekadar and 
on his death Mubarak Ali acquired no 
rights in the village. Mubarak Ali in de¬ 
fence relied upon the written lease dated 
llth March 1859, which he alleged was 
granted to his father Ghulam Dastgir by 
Raja Sarabjit Singh, the then talukdar. 
The defendant further averred that the ori¬ 
ginal patta had been lost and relied upon a 
copy thereof. On the basis of this patta 
Mubarak Ali claimed that permanent and 
heritable rights were conferred upon Gba- 
1am Dastgir. The issues that arose between 
the parties were whether the defendant had 
made out a case for the reception of secon¬ 
dary evidence of the patta, whether the 
lease relied upon by the defendant was 
proved and whether it conferred a herit¬ 
able estate upon the lessee. These issues 
were directly and substantially in issue in 
the former suit which was between the 
parties under whom the present parties 
claim. They were litigating under the same 
title and the former Court was quite com¬ 
petent to try the present suit. The issues in 
question were finally decided between the 
parties. There can therefore be no doubt 
that S. 11 is fully applicable and it is not 
open to the plaintiff to raise the same points 
in the present suit, but an escape from the 
application of the rale of res judicata is 
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sought on the ground that in view ol oer. 
tain admiBsions made by Mr. Oookerell, the 
learned oounsel for the Oourt of Wards in 
appeal, the decree of the late Court of the 
Judicial Oommiesioner of Oudh must be 
treated to he a oonsent decree and before 
such a decree can be given effect to, it must 
be established that the oonsent to that 
decree had been given by a person having 
authority to give that consent. Reliance in 
support of this contention was placed on 
two deoisiona of their Lordships of the Privy 
Council in 23 I A 75' and 241 A 107.^ 

In our opinion this contention has no 
force for two reasons. In the first place, the 
decree of the Judicial Commissioner’s Court 
cannot be characterized as a decree on the 
consent or admission of claim and secondly 
the action of Mr. Cockerell in admitting 
certain documents in appeal before the 
Judicial Commissioner’s Court was an action 
within his authority as a counsel for his 
client in the case. From a perusal of Ex. 
A-25, the judgment of the Judicial Com¬ 
missioner’s Court, it would appear that 
Mr. Cockerell admitted Exs. B.7, B-10, 
B.18, B.19, B.20, B.22 and B.25 of that 
case. Out of these documents the learned 
Judicial Commissioners relied upon Exs. 
B.7, B.IO and B-25; the other documents 
were not referred to at all in the judgment. 
Exs. B.7, B.IO and B.25 of that case are 
the same as Exs. A-6, A-11 and A.16 res¬ 
pectively of this case. These are the letters 
of the Raja dated 4th December 1858, Ist 
March 1859 and 10th January 1865. res. 
pectively. Their genuineness was very pro¬ 
bable in view of the admitted fact that 
Ghulam Dastgir had been in possession of 
the village since long before 1858 and his 
claim to the sub-settlement had been with, 
drawn on the assurance on behalf of the 
Baja that if he withdrew his claim bo would 
be granted a perpetual lease of the village 
at a proper jama and “shall uphold the 
same from generation to generation” {vide 
the statement of the karinda. Ex. A 8). 
Mr. Cockerell did nob admit the copy of 
the lease dated 11th March 1859, relied 
upon on behalf of the defendants. The ques¬ 
tion of the genuineness of the lease was 
strenuously argued by him in the light of 
all the facts and full reliance was placed 
on all the circumstances and evidence 

1, Mahammad Moxntaz Ali ELhan v. Sheoiattan- 
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negativing its existence. The admission of' 
the three documents mentioned above was 
nob an admission of the claim of the 
defendant in that case and would not con¬ 
vert the decree passed on contest into a 
decree of consent. It passes our comprehen¬ 
sion how a judgment such as passed by the 
Judicial Commissioners can be called a: 
judgment on consent. 

23 I A 75' was a case in which one 
Thakur Parshad as an agent of the Courts 
of Wards bad made a verbal admission of! 
the claim of the opposite side and got the 
decree for sub. settlement passed in favour 
of the opposite party in the Settlement 
Court. The talukdar on abtaining majority 
filed a suit to recover possession of the pro¬ 
perty in respect of which the decree for 
sub-settlement had been passed by the Set¬ 
tlement Court and the defendant relied 
upon the decree. Their Lordships of the 
Judicial Committee held that it was for the 
defendant to prove that Thakur Parshad 
on whose admission the settlement decree 
had been passed had authority to admit 
the claim and that the Court of Wards had 
authorized him to make the admission. 

In 24 I A 107^ the previous settlement 
decree had been obtained on the admission 
of one Salig Ram on behalf of the Court of 
Wards. This Salig Ram happened to be the 
brother of Ram Ghulam, the _ claimant. 
Their Lordships of the Privy Council were 
of opinion that having regard bo the facta 
disclosed by the proof the settlement decree 
was nob binding upon the minor repre¬ 
sented by the Court of Wards. Salig Ram 
who appeared before the Settlement Court 
to represent the Court of Wards and to 
protect the interests of the minor taluqdar 
was on account of bis relationship with the 
claimant an interested party and the autho¬ 
rity to admit the claim obtained from the 
Deputy Commissioner by Salig Ram was 
not a good authority as it had been obtained 
without disclosing his relationship to the 
applicants or his personal interest in the 
success of the case. None of these oases is 
applicable to the facts of the present case. 
There is no evidence that Mr. Cockerell, 
who appeared as a counsel for the Court of 
Wards before the Judicial Commissioner’s 
Court, had been expressly asked not to ad. 
mit the documents denied before the trial 
Court. For aught we know he may have 
obtained instructions from the Court of 
Wards to admit the documents which he 
did. From our experience we believe that a 
counsel of Mr. CookerelTs position must 
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have consulted hia client beforehand. Far. 
ther, we are of opinion that a counsel ap¬ 
pearing in a case from the very nature of 
his duties and for the purpose of a proper 
conduct of the case must be deemed to have 
implied authority to admit or deny a docu. 
ment, to press or withdraw an issue in the 
case, to examine a witness or call no wit- 
nesses and do such other acts which are 
required for the proper management and 
conduct of the trial. We are of opinion that 
the Court of Wards was bound by the ad. 
mission of the genuineness of the documents 
in question by Mr. Cockerell. It would be 
enough for us on this point to cite a ruling 
of their Lordships of the Privy Council 
reported in 62 I A 196.® 

We are therefore of opinion that the 
plaintiff is bound by the findings in the for. 
mer suit to the effect that Kaja Sarabjit Singh 
granted Chak Rahramau to Ghulam Dast. 
gir by patta dated 11th March 1859, that 
the original patta was lost and the secon. 
dary evidence thereof was admissible and 
duly proved and that the patta conferred 
heritable rights in the Chak on Ghulam 
Dastgir. 

II. Genuineness of the Patta. — 
After our finding on the question of res 
judicata in fact it is not necessary for us to 
decide point No. 2 on merits, but as our 
attention has been drawn to the evidence 
on the record bearing on the point we shall 
refer to it briefly and give our decision. 
Hx. A.6 is a letter dated 4th December 
1858, written by Raja Sarabjit Singh to 
Ghulam Dastgir. This document is proved 
by Exs. A.29, A-31 and A-30. These are 
the copies of proceedings containing the 
statements of Lai Bahadur and Ibad All 
made in the previous suit. By this letter 
the Raja promised to give the lease of the 
entire Chak and the sir lands and to uphold 
his rights in future as usual provided that 
Ghulam Dastgir helped him in getting a 
settlement of the village in hia favour. 
Ex. A.7 is the copy of Ghulam Dastgir’s 
application for sub-settlement. On 31st 
December 1858, Jawahir Karinda on be. 
half of the Raja stated before the Settle- 
ment Court that an agreement had been 
arrived at between the parties that Ghulam 
Dastgir would withdraw bis claim and in 
lieu thereof the Raja would grant him a 
perpetual lease of the village at a proper 
jama and shall uphold the same from 
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generation to generation. This statement 
was verified by Ghulam Dastgir, who with, 
drew his claim: vide Exs A.8 and A.9. 
On Ist March 1859, the Raja acknowledged 
the services of Ghulam Dastgir and invited 
him to his place for the purpose of exeout. 
ing the lease in his favour. Ex. A.15 la the 
copy of the lease itself granted on 11th 
March 1859, i e. ten days after the letter 
Ex. A.11. The execution of the lease is 
further supported by another letter (Ex, 
A. 16) written by the Raja to Ghulam Dast¬ 
gir on lObh January 1865, wherein a dis. 
tinct reference has been made to a written 
lease. This letter was also proved by Lai 
Bahadur and Abid Ali in the former suit; 
vide Exs A-29 to A-31. On behalf of 
the plaintiff it was stated that the village 
was granted to Ghulam Dastgir by an oral 
lease but of this there is no evidence on the 
record. 

As against all this evidence reliance was 
placed on certain reports of the Sarbarakar 
of the Court of Wards and the letters of the 
Raja denying the execution of the lease as 
well as certain wasilbaqis: vide Exs. 11 to 
21 and 35. All these documents were pro. 
duced in the first suit and were considered 
by the learned Judicial Commissioners. The 
letters of the Raja are of a period subse¬ 
quent to his estate being taken under the 
superintendence of the Court of Wards. 
We are not prepared to put any faith in 
these documents in the face of more direct 
and contemporaneous evidence produosd 
on behalf of the defendants and hold that 
a written lease was in fact granted by Baja 
Sarabjit Singh to Ghulam Dastgir on lltb 
March 1859. 

Now as to the loss of the document, the 
story of the defendants, as disclosed by 
Mubarak Ali in the previous suit, was that 
after the institution of the suit in 1893 it 
was banded over to Mnnshi Qurban Ahmad 
Vakil, who gave it to Azizuddin, agent of 
Mubarak Ali, with instruction to take it to 
the office of the' Sub. Registrar and to 
search for documents bearing the signa- 
tures of the Baja resembling the one on the 
lease. Azizuddin accordingly went to the 
registration office, searched the registers 
and then left with the original patta as be 
thought in his pocket. He soon discovored 
that the patta was not there in his pocket 
and returned to the registration office for 
a search. A report of the loss was made at 
the police station. Azizuddin was examin- 
ed in the former suit and his statement 
was believed by the learned Judicial Com- 
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tniflrionerSt and viq have no reason to take 
« different view. The copy of the lease 
prodnoed in this ease (Ex. A-15) is the 
same whioh was produced in the former 
salt On the statement of Azizuddin, it was 
held that Ex. A-16 was a true copy of the 
original patta granted by Raja Sarabjit 
Singh. The learned Oivil Judge, who tried 
the present case, came to the conclusion 
that the loss of the original patta had been 
proved and that Ex. A-16 was a true copy 
of it, and the same vie'?^ had been taken 
in the former suit by the Judicial Commis- 
sioners. On a consideration of all the evi¬ 
dence in the case we have no reason to 
differ in the finding of the learned trial 
-Judge. 

Ill, The Interpretation of the lease .— 
The main controversy in the case between 
the parties has ranged round the question 
whether transferable rights in land wore 
granted by the lease dated 11th March 
1859 or not. Before we disouss this point 
on the merits, it may be observed that we 
have not been able to follow the distino-, 
tion made by the learned Civil Judge 
between an under-proprietor and a leasee 
holding land with heritable and transfer¬ 
able rights. The learned Oivil Judge has 
iound that the defendants have failed to 
prove that they hold under.proprietary 
rights but has held them to be holding 
under a perpetual lease with transferable 
rights. The word “under-proprietor” is 
defined in the Oudh Rent Act as a person 
possessing a heritable and transferable right 
of property in land for whioh he is liable or 
but for a contract or decree would be liable 
to pay rent. This definition covers the per¬ 
petual lessee holding land with heritable 
and transferable rights. It may be that the 
word “under-proprietor” is a general term 
and is applicable to all persons holding land 
■on payment of rent with heritable and trans- 
ierable rights, howsoever those rights may 
have b 0 en''acquired. The under-proprietary 
•xight may be created in many ways, for 
instance, under the Oudh Sub-settlement 
Act by a declaration under S. 107-H,Oudh 
Bent Act in a suit for assessment of rent or 
'by the sale of an under proprietary Interest 
by the proprietor having carved it out of 
his proprietary rights in land. A landlord 
may as well qreate an under-proprietor by 
-executing a perpetual lease. The finding of 
■the Oourt below that the defendants held 
mnder a perpetual lease conferring upon the 
dessee heritable and transferable rights is 
inconsistent with his other finding that the 


r. Nazir Hasan Oudh 263 

defendants are not under^proprietors. It 
may be that the Oourt below was consider, 
ing a claim to under.proprietary rights out¬ 
side the lease dated 11th March 1869, but 
we may observe that no such case was either 
put forward in the pleadings or argued 
before us {vide paras. 19 and 20 of the 
written statement). The right of transfer 
in para. 20 was claimed in respect of the 
rights of a lessee under the provisions of 
the Transfer of Property Act whatever 
those rights may he. The rights owned and 
possessed by Gbulam Dastgir, the original 
lessee, prior to his claim for sub-settlement 
were referred to in arguments as evidence 
of surrounding circumstances in respect of 
the interpretation of the lease. 

Coming to the merits of the question, we 
may observe that it was admitted before 
us that the provisions of the Transfer of 
Property Act (IV of 1882) would apply to 
the lease, although it was executed long 
before the Act came into force, firstly 
because the law was the same before the 
passing of that Act as after it, and secondly 
because in the absence of any specific law 
on the point the Court would be justified 
in referring to the provisions of the Trans, 
fer of Property Act as embodying the rules 
of equity, justice and good conscience which 
would be applicable. In order to give a cor¬ 
rect meaning to the words used in the lease 
for the purpose of defining the rights of the 
lessee it would be necessary to refer to cer- 
tain attendant circumstances. Exs. A.2, 
A.4 and A.34 would show that one Khadim 
Ali was the owner of the entire or major 
part of village Chak Rahramau and had 
mortgaged certain lands and shares of that 
village to Imam Bakhsh, the father of 
Gbulam Dastgir. Ex. A-5 is a parwana of 
the year 1845 in the name of Masnad Ali, 
the uncle of Gbulam Dastgir, from the 
Chakledar entrusting Chak Rahramau to 
him and enjoining upon him to pay re. 
venue in the treasury in instalment after 
instalment. Ex. A.30 is the copy of the 
statement of Abid Hasan examined in the 
previous litigation between the parties. He 
stated that Masnad Ali and Imam Bakhsh 
possessed the Chak which ultimately came 
into the possession of Gbulam Dastgir. It 
has already been stated that Raja Sarabjit 
Singh and Gbulam Dastgir were rival 
claimants to sub-settlement at the time of 
the second summary settlement. No sanad 
in respect of the village in dispute had been 
granted to the Raja till then, and the dis- 
pate was with regard to proprietary rights 
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in the village. On 4th December 1858, the 
Baja sent hie karinda Jawahir with a let¬ 
ter (Ex. A-6) to Ghulam Dastgir, in which 
he sought his help in securing the settle¬ 
ment of the village in his favour and pro¬ 
mised that 

all the plots of sir land bearing old rental with 
other proprietary rights which are in your posses¬ 
sion from old time shall be upheld also in future 
as usual. 

This letter embodies an admission on the 
part of the Raja that Ghulam Daetgir held 
proprietary rights in the village. On 23rd 
December 1858, Ghulam Dastgir filed a 
claim for sub-settlement in his favour. It 
does not appear whether he ignored the 
request of the Baja for the time being or he 
did so in order to put off the other claim¬ 
ants from whom the Baja feared some op¬ 
position. At any rate, it is clear that on 
31st December 1858, Ghulam Dastgir and 
Jawahir, the person mentioned in the let¬ 
ter Ex. A.6, appeared before the Settle¬ 
ment Court. Jawahir made the following 
statement: 

My client, Raja Sarabjit Singh, has made the 
plaintiff to agree to the fact that the plaintiff 
should withdraw his claim and in lieu thereof the 
defendant shall grant a perpetual lease of the vil¬ 
lage to the plaintifi at a proper jama and shall up¬ 
hold the same from generation to generation. This 
statement of mine may be got verified from the 
plaintiff and settlement of this village be made 
with Raja Sarabjit Singh. 

Thereupon Ghulam Dastgir made the 
following statement and withdrew his claim: 

^The statement of the katinda of Raja Sarabjit 
Singh in respect of my willingness is correct and 
in accordance with that I. the deponent, at this 
time withdraw from my claim about this village; 
its settlement be made with Raja Sarabjit Singh. 

The application of Ghulam Dastgir was 
ordered to be dismissed ; vide Ex. A-14. 
The Baja thus bound himself to grant a 
perpetual lease of the village to Ghulam 
Dastgir with rights lasting from generation 
to generation and wrote a letter of thanks 
to him (Ex. A-11) on 25th Bajab 1275 
Hijri, which would be equivalent to Isfc 
March 1859, in which he emphasized that 
he would not go against his writing (refer¬ 
ence is to his letter Ex. A.6) and invited 
him to take the lease. Ten days later the 
lease (the copy of which is Ex. A. 15) was 
executed. The translation of this lease may 
be reproduced here: 

Signature of Raja Sarabjit Singh in Hindi. 

Perpetual lease in favour of Sheikh Ghulam 
Dastgir, zamindar of village Rahramau from the 
beginning of 1266 Pasli. 

Let it be known to you that the perpetual lease 
of entire land, cultivated and uncultivated of vil¬ 
lage Ohak Rahramau, belonging to me, oomptlsed 
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in the Bamnagar estate, has been granted to yon 
for ever at the Jama of Rs. 2560, half of which 
amounts to Rs. 1276, in lieu of your loyalty and 
abstaining from putting forward a claim. Yo® 
should after letting out the land, comprised in the 
said ohak, to your entire satisfaction continue to^ 
pay the dues assessed by me and should remain in- 
occupation of the said village. No interference 
whatever shall ever be made contrary to this writ* 
ing on my behalf and on behalf of my representa* 
tives. All the malikana rights due from ryots and 
sir land, etc. which you enjoyed and are in posses¬ 
sion from old time shall as usual be upheld and 
maintained in your favour. Excepting the proposed 
jama of the theka, mentioned above, nothing more 
shall^ be taken ever on my behalf. You should 
remain satisfied in every way and always try for 
my welfare. 

Dated 5th Bhaban 1276 Hijri. 

Signature of Bhikhaii Lai, 

Patwari, in Hindif. 

Ifc is contended by the learned odnoBel 
for the plaintiff-appellant that the only dis¬ 
positive words in this lease although desi* 
oribed as a perpetual lease, are *‘has been 
granted to you for ever,” and these word» 
are satisfied by the grant being for the life 
of Ghulam Dastgir. Beliauce was plaood on 
two decisions of their Lordships of' th& 
Judicial Committee in 28 I A 1* and '2^ 
I A 65.^ We do not think that these oases- 
are applicable inasmuch as the deeds in 
these cases were executed under very dif¬ 
ferent circumstances. In the first case the 
deed was made by a talukdar in favour'of a 
junior member of the joint family as a 
maintenance grant which connotes primn 
facie an intention that it should be for life- 
In the other case the word ‘‘hamesba” wan 
used in an award by which a certain allow¬ 
ance per mensem was fixed for the brother 
of the defendant in that case. Their Lord- 
ships in interpreting the words “hamesha’^ 
occurring in the award observed that they 
were not inconsistent with limiting th^ 
interest given but the circumstances under 
which the instrument was made or th^ 
subsequent conduct of the parties may show 
the intention with sufficient certainty t(> 
enable the Courts to presume that the- 
grant was perpetual. Their Lordships did' 
not see in the circumstances under which 
the award was made anything which woul^ 
enable them to pronounce that the allow¬ 
ance was payable after the death of the* 
grantee. 

Ifc is always dangerous to interpret 4 
document with reference to the interpretik-, 
tion placed upon another dooument madw 

4. Hamesbar Bakbsh Singh v.Aijan Singh, (1903^ 

23 All 194=28 I A 1 =7 Sar 804 (P 0). 

5. Aziznnnissa v. Tassaddak Hnsaln Ehan,(190lF 

23 All 324=28 1 A 66 (P 0). 
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tin differenb oirodmstanoea. In the present 
Wee we know that Ghulam Dastgir with- 
drew hia olaim in oonaideration of an agree¬ 
ment made on behalf of the Baja that hia 
previous malikana rights would be respeo- 
ted and that he shall grant a perpetual 
lease of the village and shall uphold it from 
generation to generation. The lease there¬ 
fore was exeouted in fulfilment of the agree, 
meat mentioned above and we are of opinion 
that the words '^perpetual lease granted for 
ever" stand for the words ^'perpetual lease 
enjoyable from generation to generation in 
proprietary rights” (that is, under-proprie- 
tary rights). The words "perpetual” and "for 
ever” are words of flexible amplitude and if 
the oiroumstanoe under which the instru- 
ment is made and the subsequent conduct 
of parties show an intention with clearness 
and certainty that a heritable and transfer¬ 
able grant was made, then it is open to the 
Court to give that meaning to these words. 

Two letters were written by Raja Sarab- 
jit Singh to Ghulam Dastgir (Exs. A. 16 
and A.17) on 10th January 1865, and 31st 
July 1874 respectively. In the first of these 
letters the Baja referred to the statement 
made by his karinda before the Settlement 
Court and to the written lease which he 
had executed. By the second letter, he 
agreed to give Bs. 206 annually to the 
daughter-in-law of Ghulam Dastgir on the 
occasion of salam karai, i. e., the first occa- 
sion on which a bride comes to the family 
of her husband and pays respects to elders. 
This sum of Ba. 206 was to be credited to- 
wards the rent from generation to genera¬ 
tion. How could this deduction be made 
from generation to generation unless the 
lease itself was from generation to genera¬ 
tion ? 

The lease has already been held in the 
previous litigation by the late Judicial 
Commissioner's Court to confer heritable 
rights upon the lessee: vide Ex. A.25. We 
have already held that this finding cannot 
be questioned by the plaintiff. The words 

generation to generation,” which as we 
have stated above should be read in the 
lease for the words "for ever” have acquir¬ 
ed a technical meaning in India. There is 
nothing in the lease which may show that 
the^ interest conveyed was sought to be 
limited in its scope. The lease was executed 
in settlement of a dispute relating to pro. 
fprietary title, which is a very strong oir- 
(onmstance in favour of holding that the 
transferor intended to transfer all his in. 
teresfe in the property, i. e., a heritable and 
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transferable estate. Wa rely for this view 
upon a decision of their Lordships of bho 
Privy Council in 14 I A 7.** The prinoiplo 
of 8. 8, T. P. Act also favours this inter¬ 
pretation. In this Court in a previous case, 
4 O W N 16^ the same rule of interpreta¬ 
tion was applied. Their Lordships at p. 25 
observed as follows : 

Ordinarily a transfer of land without restrio- 
tione carries with it every incident of ownership 
and passes to the transferee all interests which the 
tianeferor is then able to pass in the property and 
in the legal incidents thereof. Therefore where a 
grant is proved to bo for “generation after genera¬ 
tion’* it must be coustrued, in the absence of any* 
thing to the contrary, to be a grant of an absolute 
estate. 

The learned counsel for the appellant has 
argued that the principle of interpretation 
applied in the above-mentioned case is 
much too wide and is not supported by 
other decisions of the late Judicial Com¬ 
missioner’s Court or of this Court. Refer¬ 
ence has been made to the following 
decisions: 6 OG 94,® 12 OC 267® and 1935 
OWN 638.'® In our opinion all these cases 
are distinguishable. In 60C94® the under, 
proprietary rights claimed were negatived 
and a perpetual hereditary farming lease 
of the village was decreed. It was held that 
in the circumstances of that particular case 
a decree which was passed with the consent 
of tbe talukdar who had resisted the olaim 
to the under, proprietary rights did not 
convey transferable rights. In 12 0 C 267® 
the facts are practically identical with the 
facts in 6 O C 94.® In 1935 OWN 638^® 
the lease acknowledged the existing occu¬ 
pancy rights for life which had been decreed 
previously and made those rights available 
from generation to generation on payment 
of an annual rent, which was described in 
the lease as malikana. The Hon’ble Judges 
who decided the case held that in the par¬ 
ticular oircumetanoes of that case much 
stronger language was needed to show that 
in place of the original occupancy right 
which was acknowledged an under.proprie¬ 
tary right had been conferred for future. 
The learned Judges did not take exception 

6. Thakur Haribar Baksh v. Thakuc Uman Pac- 

ebad, (1887) 14 Cal 296=14 I A 7=4 Sar 766 

(P 0). 

7. 8beo BahadurSiughv.BiflhunathSarauSingh, 

(1927) 14 A I R Oudh 74=99 10876=2 Luok 

4=4 O W N 15. 

8. Nand Bam v, Amanat Fabima Begam, (1903) 

6 O 0 94, o . X , 

9. Muhammad Abdul Karim Khan v. Niwaa 

Singh. (1909) 12 0 0 267=3 I C 868. 

10. Hira Lai v. Gajraj Kuer, (1935) 22 AIR Oudh 

423=166 I 0 909=1936 OWN 638=11 Luofc 
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to the rule of interpretation adopted in 4 

O W N 15 ^ but held that in the case before 

them there were indications that the estate 

was not meant to be transferable. The 

learned counsel for the appellant strongly 

relied upon the admission of Ghulam Dast. 

gir contained in Ex. 31 in the year 1866 as 

well as the report of the Naib Sadar Mun- 

sarim (Ex 32) in the same case in which 

the above statement was made. A perusal 

of these two documents does not show to 

what proceeding they relate and how that 

proceeding terminated. All that we can 

gather from the heading is that there was 

some sort of enquiry in respect of the land 

held on concession in village Chak Kahra. 

mau. Hup Narain, the agent of the Raja, 

stated that the Raja had granted 182 bighas 

odd land to Ghulam Dastgir and 
that this village has not been granted by virtue of 
anv right nor is it his sir. It is only kashtkarl 
tenure and the chak is held by Ghulam Dastgir 
by way of Theka Mustajari. 

This statement of Bup Narain was ac. 
cepted as correct by Ghulam Dastgir and 
the report (Ex. 32) of the Naib Sadar Mun. 
sarim is based upon those two statements. 
We attach no value to the statements of 
Bup Narain and Ghulam Dastgir recorded 
in Ex. 31 in the face of the letters of the 
Raja (Ex. A.16 dated 10th January 1866, 
and Ex. A-l? dated 31st July 1874) writ¬ 
ten later than this statement in Ex. 31. 
The learned counsel for the appellant has 
farther referred us to the statement of the 
Baja dated 29th October 1888, (Ex. 35), 
which contains a complete denial by the 
Baja of the lease granted by him on 11th 
March 1859. This statement of the Baja 
cannot be believed. In fact, in the previous 
litigation before the learned Judicial Com. 
missioners in appeal it was clearly held 
that the denial by the Raja of any matter 
was worth nothing and the learned counsel 
who appeared for him in that Court asked 
the learned Judicial Commissioners to dis. 
regard the Raja’s evidence entirely and 
admitted that the greater part of it was 
false. 

It has further been strenuously con • 
tended before us that there were several 
litigations between the parties between the 
death of Ghulam Dastgir and the institu- 
tion of the present suit and in none of these 
the defendants laid any claim to hold trans. 
ferable rights in the land covered by the 
lease and all that they did was merely to 
claim heritable rights. The litigations that 
took place between the parties are : the 
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suit under Sec. 9, Speciho Belief Act, by 
Sheikh Mubarak Ali against the Deputy 
Commissioner of Bara Bank!, {vide Ex. 
A.113), the suit for possession brought by 
the Deputy Commissioner in charge of the 
Court of Wards, Bamnagar estate, against 
Sheikh Mubarak Ali (Ex. A. 21) ending in 
the judgment of the late Judicial Commie, 
sioner’s Court in appeal (Ex. A.25), the 
suit to contest the notice of ejectment be. 
tween Sheikh Mubarak Ali and the Deputy 
Commissioner in charge of the Court of 
Wards. Ramnagar estate, (Ex. A.121 and 
Ex. 2, the order of the Board of Revenue), 
and the correction of papers case ending 
in the order of the Board of Revenue 
(Ex. A.79). It is urged that in none of 
these cases the defendants put forward a 
case that they were full under-proprietors 
of the land in dispute and this was a very 
strong circumstance against them. We are 
of opinion however that it was not abso. 
lately necessary for the defendants or their 
predecessors to put forward their full claim 
in any of these oases. All that was neoes. 
sary for them to do was to allege such 
rights in themselves as were enough to 
save them from ejectment and to ensure 
their possession of the land. On a oonsidera- 
tioD of all the attendant oiroumstanoes, the 
language of the lease in dispute and the 
conduct of the parties subsequent to the 
time when the lease was granted, we have 
come to the conclusion that by the lease a 
heritable and transferable interest in land 
was granted to Ghulam Dastgir which for 
the purpose of this case amounts to under, 
proprietary rights. 

IV. Abandonment .—The decision of this 
point has to be given on the assumption 
that Ghulam Dastgir had no transferable 
rights under the deed and that it conveyed 
a heritable interest to him and no more. 
The plaintiff’s case on this point is cod. 
tained in para. 4 of the plaint, read with 
para. 3. His case is that by the act of 
making an absolute gift on 1st January 
1923, of the property in suit by Mubarak 
Ali an abandonment of his interest occur- 
red in the eye of the law and the plaintiff 
became entitled to re-enter into possession. 
The plaint is in the Urdu language but 
para. 4 mentions the word "abandonment 
in English, which was used therein as a 
technical term. To this the defendants' 
reply was that even though no transferable 
estate was granted by the lease, yet the 
lessee’s rights, whatever they may be, were 
heritable and transferable (vide para. 20 of 
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the ^ritbeQ statement) meaning thereby 
that the mere aot o! transfer did not involve 
loss of the lessee's rights to the lessee. The 
learned counsel for the plaintiff before the 
trial Oonrt stated in his arguments that if 
it were necessary to find a legal expression 
to indicate the fact detailed in paras. 3 and 
4 of the plaint in the language of the 
Transfer of Property Aot, he would put 
it under '‘implied surrender” as used in 
S. Ill (f) of that Aot. 

This plea was negatived by the Court of 
trial and abandonment, as meaning "im. 
plied surrender,” has not been persisted in 
arguments before this Court for the obvious 
reason that an implied surrender takes 
place either by the creation of new relation, 
ship between the lessor and the lessee, suoh 
as the acceptance of a new lease which 
must operate as an implied surrender of 
the old one, or in other ways based upon 
the consent of the parties, or by the relin. 
quishment of possession by the lessee and 
baking over possession by the lessor which 
would lead to the inference of an implied 
surrender of the lease. In the present case, 
soon after the gift Mubarak Ali made 
attempts, with the help and collusion of 
the donees, to recover back possession of 
the gifted property on the ground that the 
gift was fictitious and succeeded in it, and 
ultimately, we find the Board of Revenue 
maintained his name in the revenue papers 
as it originally stood. There was at no time 
a relinquishment of possession in favour of 
the plaintiff In this Court reliance has 
been placed in support of the case of an 
abandonment upon 8. Ill (g). 1 e., tormina, 
tlon of the lease by forfeiture in case the 
lessee renounces his character as suoh by 
setting up a title in a third person or by 
elaiming title in himself. 

It has been argued that the aot of making 
an absolute gift by Mubarak Ali in 1923 
and setting up a higher right than actually 
owned by the lessee, such as claiming 
under.proprietary rights in the Rent Courts 
in the correction of papers case, amounted 
to a disclaimer of the rights of the lessor 
and fulfilled the requirement of the provi. 
sions of 8. Ill (g) (2). and reliance for this 
contention was placed upon the following 
oases : 8 Bom 228,^^ 24 Bom 426^^ and 24 
Cal 440.^^ _ 

11. Baba v. Vishvanath JoBhl, (1684) 8 Bom 326. 
IS. Mahipat Rane v. C«kehzaaii, (1900) 34 Bom 
436=:2 Bom L R 338. 

18. Rally Dasa Abiri V. blontnohlnl Dassee, (1897) 
34 Oal 440=1 OWN 821. 


A very spirited protost has been put for. 
ward on behalf of the respondents that this 
is a totally new case and should not be 
allowed to be set up in appeal. It has been 
urged that the respondents have bad no 
opportunity of putting forward their case 
and their evidence in reply to this new case. 
There is oonsiderable force in this oonten. 
tion and we are not prepared to allow the 
plaintiff-appellant to change his case to the 
extent to which he proposes to do. The 
learned counsel for the respondents has 
however replied to this new case on what, 
ever evidence that there is on record, and 
we shall give our decision in brief on this 
point. 

We are of opinion that if a lessee sets 
up higher rights under the lease than what 
the lessor accepts were granted to him, 
there is no disclaimer of the title of the 
landlord, for instance setting up permanentj 
rights of tenancy is not the denial of the 
proprietary rights of the lessor. A perusal 
of the pleadings of the defendants in the 
correction of papers case would show that 
they were all the time claiming under the 
lease. They never denied their liability to 
pay the rent fixed. All that they did was 
to assert a higher status as lessees than was 
admitted by the plaintiff, and in our opi. 
nion, such an assertion does not amount to 
the denial of the title of the landlord or 
claiming the title for themselves and does 
not fall within the language of 8. Ill (g) 
(2). The decision in 8 Bom 228^^ was not 
followed in a later case by the same High 
Court: vide 16 Bom 407^* at p. 413. 

In 24 Bom 426,^^ a tenant under a plea 
of ownership had succeeded in obtaining a 
possessory order in a suit before a mamlat. 
dar. It was held that the defendants had 
distinctly repudiated the landlord’s title in 
the possessory suit and were not entitled 
to a notice to quit. The case in 24 Gal 
440,^® was in respect of the recovery of cer¬ 
tain premises in Calcutta in possession of 
the defendant. In a suit for arrears of rent 
in the Small Cause Court the defendant 
had denied a tenancy under the plaintiff 
and had claimed occupation as owner of 
the land and this denial was held to entail 
forfeiture. None of these oases is appUoabla 
to the facts of the present case. In 13 Cal 
248^® it was held that although the defen. 
dant in a previous suit for rent had repn. 
diated the particular holding which the 

14. Vitba V. Dhondi. (1691) 15 Bom 407. 

15. Rail Eriabna Tagore v. Golam Ally, (1686) 13 
Cal 248. 
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plaintiff attributed to him, he did not ques¬ 
tion the plaintiff's right to receive rent and 
therefore did not in any sense repudiate 
the landlord’s title. In 41 Mad 629^^ 
Seshagiri Ayyar J. at p. 632 observed as 
follows : 

In ordinary parlance the expression 'renounce* 
would connote that some act is done to the know¬ 
ledge of the landlord which was calculated to 
convey to him the impression that the tenant re¬ 
pudiated bis title. 

Napier J. also took the same view and 
observed as follows (p. 636): 

It seems to me that both the words'repudiation* 
and ‘renunciation* require something a great deal 
stronger than a mere assertion not communicated 
to the landlord. It is impossible to lay down a 
hard and fast rule; but to my mind a very good 
test to apply would be, whether the assertion 
would operate as a starting point for adverse pos¬ 
session against the landlord {vide (1777) 2 Cowp. 
62217 where Lord Mansfield applies this test) and 
viewed in this light, the assertion will not come 
within its mischief. 

In 46 I A 109'® Lord PhilUmore at> 
p. 118 observed as follows : 

The qualification that the denial must be in 
clear unmistakable terms has not infrequently 
been applied by the Courts in Jndia, which have 
held that where a tenant admits that he does hold 
as a tenant of the person who claims to be his 
landlord, but disputes the terms of the tenancy, 
and sets up terms more favourable to himself, he 
does not, though he fails in establishing a more 
favourable tenancy, so far deny the landlord's 
title as to work a forfeiture. 

In our opinion the law as laid down by 
their Lordships of the Judicial Committee 
is conclusive and we hold that in the 
circumstances of the present case the as. 
sertion of the defendants that they were 
holding under the lease conferring upon 
the lessee not only heritable but transfer, 
able rights as well, does not amount to a 
disclaimer of the title of the plaintiff. 

We are further of opinion that if there 
was any forfeiture under the principle of 
S. Ill (g) (2), T. P. Act, it was waived by 
the acceptance ol rent by the plaintiff 
which became due since the forfeiture. 
Bxs. A.56 to A.76 are the treasury receipts 
in favour of Mubarak Ali showing that he 
used to deposit the rent due from him in 
the treasury of the Tahsildar, and Exs. 28, 
41, 42, 43 and 29 show that the amount 
of rent deposited by Mubarak Ali used to 
be withdrawn on behalf of the plaintiff’s 
predecessor, Eaja Harnam Singh, under 
protest. The recital in Ex. 28 is that the 

16. Komalukutti v. Muhamed, (1919) 6 AIR Mad 

1106=46 I 0 743=41 Mad 629=84 MLJ 170. 

17. Deo V. Williams, (1777) 2 Cowp 622. 

18. Maharaja of Jeypore v. Bukmani Pattamadevi, 
(1919) 6 A I R P 0 1=60 I 0 631=46 IA 109 
=42 Mad 689 (P 0). 
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amount was payable to the estate which ik 
was desired to receive under protest. Th« 
same was the language more or leas of the 
other applications. Acceptance of rent, even 
under protest, amounts to an acceptance 
under S. 112 sufficient to operate as a 
waiver, as held in 9 Cal 843'® at p. 846 
and A I E 1923 Cal 663.2® On the case 
that forfeiture had taken place the lessor 
had no right to take the money at all 
unless he took it as rent. If he took it as 
rent the legal consequences of such act 
must follow, however much he may repc. 
diate it : (1858) 6 H L C 672.2^ This point 
must therefore be decided against the 
plaintiff.appellant. 

V. Limitation. — The relief for posses, 
sion has been held by the Court below to 
be within time. It has been held that the 
declaratory relief is barred by time. The- 
relief for a declaration is really ancillary to 
the relief for possession. For a mere relief for 
a declaration it is admitted that the Articlo 
applicable would be Art. 120 of Soh. 3, 
Limitation Act, but we do not agree with 
the learned Judge of the trial Court that 
the cause of action for that relief arose 
when the plaintiff for the first time learnt 
of the gift by Mubarak Ali. Soon after the 
gift Mubarak Ali made attempts to recover 
possession from the donees on the gronnd 
that the deed was fictitious. Further* 
although the contesting defendants in the 
correction of papers case set up that they 
were under, proprietors, yet the Eevenne 
Court did not act up to their assertion and 
removed their names from the kbewat and 
entered the name of Mubarak Ali as tbeka. 
dar: vide the final order of the Board of 
Eevenue in the correction of kbewat case* 
Ex, A.79. We do not think that under 
the ciroumstances it was necessary for, or 
incumbent upon, the plaintiff landlord to 
sue for a declaration that the defendants 
had no transferable rights. In 26 O 0 
2312^ their Lordships of the Judicial Com* 

mittee at p. 237 observed as follows : 

The Board are usable to hold that the aixnple 
assertion of a proprietary tight in a judiolal pro> 
ceeding connected with the land in dispute whloh 
ex hypotbesi was unfounded at the date when It 

19. Eali Krishna Tagore v, Fazel Ali Ghowdhry* 

(1888) 9 Cal 843=12 0 L B 692. 

20. B. N. By. Oo. Ltd. v. Firm Bal Mnkonda 

Biseswar Lall, (1923) 10 A X R Cal 668 s80 

I C 200. 

21. Croft V. Luraley, (1868) 6 H L 0 679=27 L > 

Q B 321=4 Jar (NS) 903=108 B B 263. 

22. Mohammed Mumtaz Ali Khan v. Mohan 

Singh, (1923) 10 A I B P 0 118=74 10476=? 

45 All 419=50 I A 202=26 O 0 281 (P 0). 
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ms mads, oan, by tbs mers lapse of six or twelve 
years, convert wbat was an oooupanoy or tenant 
title Into tbat of an under-proprietor. 

, Farther on they obseryed as follows : 

They are unable to affirm as a general proposi¬ 
tion of law tbat a person who is, in fact, in pos- 
aeseion of land under a tenancy or oooupanoy title 
nan, by a mere assertion in a judicial piooeeding and 
the lapse of six or twelve years without tbat asser¬ 
tion having been successfully challenged, obtain a 
title as an under-proprietor to the lands. Such a 
judgment might have very far-reaching results 
and would almost certainly lead to a flood of 
litigation. 

In the present case the entry in the 
papers has always continued as in the past 
and the attempt of the respondents to have 
anunder.proprietarykhewat has failed. We 
are of opinion that the claim for a declara¬ 
tion was not barred by time. On our find, 
ings on points Nos. 3 and 4 the plaintiff's 
suit fails and must be dismissed. We there- 
fore uphold the decree passed by the Court 
below and dismiss the appeal with costs. 

D.S./b.K. Appeal dismissed. 
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Baja Pashpat Pratap Singh — 

Plaintiff — Appellant. 

V. 

B. Udai Bhan Pratap Singh — 

Defendant — Respondent. 

First Appeal No. 17 of 1936, Decided on 
Slst August 1939, against order of the 
2nd Addl. Sub.Judge, Fyzabad, D/- 31st 
October 1935. 

(ft) Alluvica and Diluvion ~ Custom of dbar- 
dhura ozpiainad^CuftoDi of dhardhura obtains 
between villages of Dewaraganj and Naipura. 

The onsbem of dhardhura meanB tbat the main 
stream of the river would lalways remain the 
boundary between the two villages In (question 
irrespective of the fact tbat the change in the course 
of the river is gradual or sadden. In other words, 
land thrown out by a change In the course of the 
river would by custom appertain to the village in 
proximity with which it comes out of the river. 
The oustom of dhardhura obtains between the 
villages of Dewaraganj and Naipura. [P 270 0 1 ; 

p 371 Q 3] 

(b) Res judicat«->-Consent decree may operate 
as res judicata in subsequent suit. 

A consent deorse Is binding upon the parties and 
would opiate as res judicata in a subsequent suit 

*** special reasons for boldine 
the oompromlse and decree were void. Hence 
where in a prOTlous suit oustom was pleaded by 
p^intifi and denied by defendant but the issue on 
the custom was compromised, adeoree based on the 
compromise Is bar in res judicata in subsequent 
emit: Cau late diacuBud, [p 373 q x] 

(c) Bengal Alluvion and DUnvion Regulalien 
(H of 1825), Ss-- 2 , 3 and 4—Custom roforrod 
to in S. 2 oxisting^Se. 3 and 4 do not operate. 


Whore the oustom referred to in 6. 2 exists, 8 b. 3 
and 4 of the Bengal Alluvion and Diluvion Regula¬ 
tion are not called into play. [P 273 C 1] 

(d) Registration Act (1908), S. 17 (2) (vi) as 
amended in 1929—Words added to para, (vi) 
of S. 17 (2) by amendment of 1929 cannot have 
retrospective effect. 

The words “except a decree or order expressed to 
bo made on a compromise and comprisiug immovable 
property other than that which is the subject, 
matter of the suit or proceeding’* occurring in 
para, (vi) which were added to the said paragraph 
by an amendment made in 1929 cannot have 
retrospective effect. Before the said amendment 
every decree or order of a Court was exempt from 
tbs operation of B. 17 of the Act so that even if the 
decree affected property worth more than Rs. 100 
it was not required to be registered. [P 273 G 2] 

Dr. Qubab Uddin Ahmad—/or Appellant. 

Niamab Ullah and Bhagwafei Nafch — 

for Respondent. 

Judgment. — This is a plaintiff’s appeal 
against a decree of the learned Second 
Additional Civil Judge of Fyzabad dated 
Slst October 1935, by which he dismissed 
the plaintiff-appellanb's suit for possession 
of 1367bighaa,12 biswas of land and Rupees 
2500 damages. The river Gogra, also called 
Sarju, flows west to east between the dis¬ 
tricts of Basti and Fyzabad and while 
the plaintiff.appellant’s village Dewaraganj 
Barar lies bo the north of the river, the 
defendant’s village Naipura lies to the south. 
The plaintiff claimed the land in suit on 
the allegations that it formed part of his 
village Dewaraganj Barar and lay to the 
north of the river (iogra but that in 1334 F 
the river changed its course suddenly as a 
result of which the land in suit fell to the 
south of the river and was at the quin¬ 
quennial settlement of the defendant’s village 
in 1334 F, treated as part of the defendant’s 
village and designated as manjha Naipura. 
The plaintiff’s case was that there was no 
custom of dhardhura between the villages 
of Dewaraganj Barar and Naipura and that 
even if it be assumed, which is not a fact, 
that the disputed land accreted to Naipura 
gradually, still the plaintiff was the owner 
of it by reason of the fact tbat it emerged 
at its old place and still formed a portion 
of the plaintiff’s village. He also relied on 
8. 4, cl. 2 of Bengal Regulation 11 of 1825 
and averred that be was legally entitled to 
possession of the land by law also. The 
damages were claimed in respect of jhau 
and kusehri plants that grew on the land 
in suit^and were said to have been wrong¬ 
fully disposed of by the defendant. 

The suit was contested by the defendant 
mainly on the ground that the oustom of 
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dhardhura exists between the parties’ 
villages. The defendant did not admit that 
there was a sudden change in the coarse of 
the river in 1334 P and pleaded that he 
had been in possession of the land for more 
than twelve years and that the suit was 
barred by res judicata and estoppel. On 
the pleas raised by the defendant fifteen 
issues were framed by the learned trial 
Judge. In the present appeal we are however 
concerned with the following issues : 

I. Whether the lands in suit appertained to the 
plaintiff's village as surveyed in 1860 as alleged? 
If so to what effect ? 

6 . Whether there is a custom of dhardhura as 
specifically alleged in oral pleadings? If so whe* 
ther it bars the plaintifi’s claim ? 

7. Whether Ex, A*4 bars the plaintifis’s claim 

(a) by way of res judicata, 

(b) as an agreemenc, or 

(c) by way of estoppel as alleged ? 

8 . Whether Ex. '-2 as an agreement was 

(a) without consideration, 

(b) confined to the parties to the agreement or 

(c) illegal being in contravention of Ss. 3 and 4, 
Bengal Regulations as alleged. 

II. Whether the decree Ex. A-4 was passed in 
terms of the compromise Ex. A-2? If so, whether 

(a) it went beyond the scope of the suit, 

(b) is unenforceable against the plaintiff, 

(o) is inadmissible in evidence, or 

(d) is beyond the jurisdiction of this Court as 
alleged. 

Wc take up the sixth issue first. It was 
agreed that the custom of dhardhura meant 
that the main stream of the river would 
always remain the boundary between the 
two villages in question irrespective of the 
fact that the change in the course of the 
river is gradual or sudden. In other words, 
land thrown out by a change in the course 
of the river would by custom appertain to 
the village in proximity with which it 
comes out of the river We find that the 
question of the custom of dhardhura bet. 
ween the districts of Basti and Fyzabad 
came up for consideration before the settle, 
ment officer in 1866. In that year. Malik 
Hidayat Husain, taluqdar and proprietor of 
Mauza Asupur in the Fyzabad district, 
brought a suit against the Raja of 'Bansi 
in respect of some alluvial land which went 
over to the Basti side by a change in the 
course of the Gogra Inquiries as to the 
existence of the custom of dhardhura were 
set on font by the settlement officer and on 
26th February 1866 the Sadar qanungo 
submitted a report (Ex. A 6) mentioning 
the names of six zamindars whose state- 
meets he had taken and stating that the 
custom of dhardhura existed between the 
two districts and recounting several in. 
stances in which the custom had been 
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enforced. On the next day, that is, 37th 
February 1866. he submitted another report 
(Ex. A.7) after making inquiries from some 
tenants the gist of whose statements he 
submitted in his report as follows: 

The exact number of years is not known but 
about 16 years ago the course of the river was 
towards north and Manjha hademergedouttowarda 
south and at that time we were in possession and 
oconpation of the said Manjha. Now the course of 
the river has. for about the aforesaid years been 
towards the south near the village and Manjha has 
emerged out towards the north and since that 
time the said Manjha has been in possession and 
occupation of the inhabitants of Babwapur (sio) 
pargana Soli, district Rasti and we are not in 
possession. The custom of dhardhura has been 
prevalent from times old, i. e., has ever been 
prevalent This Manjhaistwo kasis in length from 
the eastern boundary of Bantpnr to Chandipur. 

On 9th April 1866, the settlement 
officer delivered judgment in Malik Hidayat 
Husain’s case in which he summed up his 
findings as follows; 

I will now briefiy sum up the result of the 
enquiry as contained in the joint memo of 30th 
•Tanuary last in these proceedings. The Shastras 
of the Hindus, the treaty of 14th January 1812 
made by the British and Oudh Governments the 
decisions of the Agra Saddar and the enquiries 
now prosecuted in seven districts through which 
the river Qogra passes for a distance of more than 
300 miles all go to prove (1) that custom is the 
rule to follow in cases such as this and (2) that 
1 may say. the, invariable custom is that the main 
stream is the boundary 

On these findings the suit of Hidayat 
Husain for possession of the alluvial land 
as belonging to his village was decreed 
(Ex. A.8). The defendant to the suit, who 
was the predecessor in-interest of the pre. 
sent plaintiff, filed an appeal against tbo 
decree of the settlement officer, before the 
Commissioner of Fyzabad and the learned; 
Commissioner by his judgment dated 25th 
July 1866 (Ex. A-9) dismissed the appeal 
and confirmed the decree of the settlement 

officer. The learned Commissioner said: 

Under these circumNtances the first thing for (be 
settlement Court to do was to ascertain whether 
there was any clear and definite usage of shukast 
paivast immemorially established for determining 
the rights of the proprietors of two or more con. 
tiguous estates divided by a river. The settlement 
Court did ascertain the existence of snob clear and 
definite usage which governed bis decision. 

It appears that after the decision in 
Malik Hidayat Husain’s suit, agreements 
were taken from zamindars whose villagsB 
lay on either side of the river Gogra as to 
the observance of the custom in future. 
Exs A.17, A.18 and A-19 are instances of 
such agreements executed in September 
1866 It appears that the present defendant 
tried to obtain a copy of a similar agree¬ 
ment executed by the then zamindar of 
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Kaipara bat; his applioation was disallowed 

as the agreement was *'qnite torn” and 

"nob fit to be copied” (vide Ex. A.72). 

There are however on record lists of the 

viUages (Exa. A.13, A-14 and A-16} the 

owners of which executed agreements to 

observe the custom of dhardhura in future 

and the name of the plaintiff’s village 

Dewaraganj Barar is mentioned at No. 8 

in list A.14. The next document relied on 

by the defendant«respondent is the wajib. 

ul.arz of the plaintiff’s villages Dewaraganj 

Barar (Ex. A.23). Para. 3 of this wajib- 

ul.arz runs as follows : 

% 

Onstom governiDg On the boundary of the village, 
dhardhura (the opposite to Fyzabad dUtriot 
stream oonstlbu* the river Gogra lies and the 
ting the boon* stream constitutes the boun* 
dary lines.) dary line. 

It was argued by the learned counsel for 
the appellant that the onstom of dhardhura 
is not specifically mentioned in this wajib. 
ul.arz but our reading of para. 3 is that it 
recites that the main stream of the river 
Gogra will always constitute the boundary 
between the villages lying on the two 
banks; in other words, that the oustom of 
dhardhura prevails between the two dis. 
tricts. We now come to a suit filed by 
the predecessor.in.interest of the plaintiff, 
appellant himself, in the Court of the sub. 
ordinate Judge of Gorakhpur, in 1900 in 
respect of some alluvial land, against the 
predecessor.in.interest of the present defen. 
dant (vide Ex. A-1). In this suit, the plain¬ 
tiff’s predecessor himself claimed the land 
on the oustom of dhardhura. Para. 3 of the 

plaint runs as follows: 

That the ouetom of dhardhura has from times 
old bera observed in respect of parties villages as 
well as in respect of other villages eituate along the 
borders of the river Gogra which has ever been 
aooepted by the ancestors of the parties and the 
said oustom has always been entered in the 
Government ‘‘papers**. 

The defendant to the suit no doubt 
denied the oustom but the parties at last 
came to terms and filed a compromise 

(Ex. A. 2) in the following terms : 

It has been mutually settled and determined for 
ever amongst the parties that the custom of dbar- 
dbura shall as usual continue to apply in respect 
of the village Dewaraganj Barar of the plalntifi and 
village Naipara olthedefendantandthe land to the 
north of the river Gogra in the Bast! district would 
continue to belong to the plaintifi and the land to 
the sooth of tbs said river in district Fyzabad would 
belong to the defendant, and to this custom there 
would in future be noezonse or objection whatever 
and there would be no objection, dispute or argument 
on behalf of any of the parties to the land emerged 
outsuddenly oremergedout gradually in front, and 
none of the parties shall be in a position to cbal- 
leoge or dispute this in auy way whatever in case the 
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river branches out Into two streams; on the other 
hand, the main deep stream out of the two chan. 
nels of the river Gogra, separating district Bastl frem 
district Fyzabad shall be taken to be the bonndary 
line of the villages of the parties, viz. the villages 
of Dewaraganj Barar and village Kalpura, men¬ 
tioned above, and contrary to this no objection on 
behalf of either of the partiee shall be maintain, 
able by any of the departments. 

On this compromise a decree (Ex. A.4) 
followed which incorporated the terms of 
the compromise. We shall deal with the 
decree and compromise in connexion with 
issues 7, 8 and 11. Further, we have on 
record a judgment of the Subordinate Judge 
of Fyzabad dated 15th November 1926 
(Ex. A. 20) in a suit between other parties, 
zamindars of villages on either side of the 
Gogra, in which also the oustom of dhar. 
dhura was the basis of the suit and issue 1 
in the case was specifically framed on the 
question of the existence of the oustom. 
The learned Judge held as follows : 

The deep stream rule is therefore established as 
against the absentees particularly in view of its 
judicial recognition in the Maharaja of Ajodhiya’s 
suit against the Baunabl zamindars (Ezs. 46 and 
47). And this rule applies whether the manjba is 
capable of identification with the old land or not 
and whether it has appeared by a sudden ohange 
in the course of the river or by a slow accretion. 
And this custom is an ancient one (Ex. 47). This 
disposes of issue 1 and the first part of issue 4 in 
plaintifi's favour. 

The case was taken up in appeal to the 
District Judge of Fyzabad and the learned 
Judge dismissed the appeal by his judg. 
meat dated 27bh July 1927 (Ex. A.21). 
Besides the documentary evidence referred 
to above, we have also the sworn testimony 
of six witnesses. D. Ws. 1 to 6, five of whom 
are zamindars and one is an agriculturist 
and all of whom swear that the custom of 
dhardhura prevails between the parties’ 
villages. As against this the plaintiff-appel. 
lant could not produce a single witness to 
say that the custom of dhardhura does not 
exist as between Dewaraganj Barar and 
Naipura. Nor is there any evidence to show 
that the Zamindar of Dewaraganj Barar 
was ever in possession of land lying to the 
south of the main streamer that tbeZamin. 
dar of Naipura was ever in possession of 
land to north of the main stream In view 
of the evidence referred to above we have 
no hesitation in upholding the finding of 
the learned trial Judge that the custom of 
dhardhura obtains between the villages of 
Dewaraganj and Naipura. 

The learned counsel for the plaintiff ap. 
pellant relies on Ex. 14, a judgment of the 
Subordinate Judge of Fyzabad in suits 
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brought by the present appellant against 
some zamindars and in which it was held 
that the defendants had failed to prove the 
existence of the custom of dhardhura and 
also on 8 O W N 866^ by which this judg. 
ment was upheld in appeal by this Court; 
but some of the evidence which is now 
before U9 was not before the Bench which 
decided that case. We are in perfect agree¬ 
ment with the general proposition of law 
laid down in that case bub we consider that 
in the present case there is abundant evi. 
dence in proof of the existence of the 
custom. We therefore decide this point 
against the appellant. 

We now take up issue 7, namely whe. 
ther Ex. A.4, the decree in the suit of 1900 
bars the present suit. It was argued that 
as the suit of 1900 between the predeces¬ 
sors.in-interest of the parties was decided 
on a compromise, the decree in that suit 
does not operate as res judicata in the pro. 
sent suit. We are not prepared to accept 
'the proposition that a consent decree can 
never operate as res judicata in a subse. 
quent suit. On the other hand, we find that 
in 4 Luck 181^ it was held by this Court 
that a consent decree is binding upon the 
parties and would operate as res judicata 
in a subsequent suit unless there are some 
special reasons for holding that the com¬ 
promise and decree were void. In 26 I A 
101^ in which in a suit for lands by inheri- 
tance the defence was that a consent decree 
passed previously was a bar, their Lord, 
ships at p. 106 said : 

The razinama, in so far as it was submitted to 
and was acted upon judicially by the learned 
Judge was in itself a step of judicial procedure not 
requiring registration; and any order pronounced 
in terms of it constituted res judicata, binding 
upon both the parties to this appeal who gave 
their consent to it. 

We are therefore of opinion that the 
decree Ex. A.4, though it was passed on a 
compromise, is a bar in res judicata in the 
present suit by reason of the fact that the 
custom of dhardhura was pleaded by the 
plaintiff and denied by the defendant so 
that an issue on the custom did arise in 
the case which was subsequently oompro. 
mised by the parties. The learned counsel 
for the appellant has relied on the cases in 

l.Sheo Ram v. Pashupafc Prafcab Singh, (1931) 
18 A I R Oudh 369=136 I 0 213=8 OWN 
866=7 Luck 179. 

2. Durgs Prasad v. Narain, (1929) 16 AIR Oudh 
63=115 I C 294=4 Luck 181=6 OWN1081. 

3. Pranal Annee v, Laksbmi Annee, (1899) 22 
Mad 608=26 I A 101=7 Sar 616 (P C). 


A I E 1930 Lah 487,^ 36 Bom 53,® AIR 
1929 Mad 694,® 11 I 0 834^' and 17 I 0 
434,® but none of these cases helps him in 
our opinion. In the first case it was no 
doubt held that S. 11, Civil P, 0, does nob 
apply in terms to consent decrees but ib 
was also held that a consent decree has to 
all intents and purposes the same effect as 
res judicata as it raises an estoppel as much 
as a decree passed in invitum. In > the 
Bombay case a particular consent decree 
was held not to bar a subsequent suit on 
several grounds, namely that there was no 
issue raised and no adjudication on the 
issue whether the village was impartible, 
secondly that parties could not make an 
estate impartible which is partible and that 
this is opposed to public policy and thirdly, 
because the compromise involved the inte¬ 
rests of a minor and no sanction was 
granted by the Court to the guardian of the 
minor to enter into the compromise. In the 
Madras case in A I R 1929 Mad 694,® it 
was held that judgment given by consent 
when there are no pleadings in action does 
not operate as res judicata. At page 696 ib 
is said : 

Prom the extract of the judgment in 0. B. 
No. 122/18 given above, it is clear that though the 
defendants appeared in person they filed no written 
statement; they simply confessed judgment and a 
decree was passed against them for the balance of 
the amount remaining unpaid. 

Then again: 

If so the question now raised not having been 
put in issue in the prior suit how can a decision in 
that suit operate as res judicata in the subsequent 
suit ? 

In the case under consideration as wa 
have pointed out above the issue as to tha 
existence of the custom was clearly raised 
by the pleadings of parties. In the Madras 
case in 11 I C 834^ also the issue, the de¬ 
cision of which was sought to operate as 
res judicata, was not raised in the previous 
suit. The last case of Madras, namely 17 
I C 434,® does not also go beyond bolding 
that S. 13 of the (old) Civil P. 0., does not 
apply in terms to a consent decree. We 
therefore decide this point also against the 
appellant and hold that the decree Ex. 
bars the present suit by way of resjadioata. 

Issue 8 involves three questions. First, 

4. Mt. Said Kbanam v. Said Muhammad, (1930) 
17 A I R Lah 487=126 I 0 670. 

6 . Firojshah Bhikaji v. Manibhai, (1912) 36 Bom 
63=12 10 643=3 Bom L R 963. 

6 . Govinda Krishna v. Venkata Sublah, (1929)10 
AIR Mad 694=117 I 0 295. 

7. Venkata Satyanarayana v. Gangamma, (19111 
me 834. 

8 . Gopalasaml v. Govindaaami, (1912) 17 1 0 434* 




whether the oompromUe Qz. A.2 was an 
agreement without consideration. We are 
of opinion that it clearly was not. The 
defendant to the suit gave up his claim to 
the land in suit in consideration of the 
plaintiff to the suit agreeing to abide by 
the custom of dhardhura in future. The 
second question is whether the compromise 
was personally between the parties thereto 
and cannot be enforced against their repre. 
sentatives.in.interest. We see no reason to 
hold so. The learned counsel for the appel. 
Ismt relies on the case in I A Sup Vol 34° 
but the facts of that case were totally 
different from those of the case before us. 
In that case an ikrarnama was sought to 
be enforced against a person who was 
neither himself a party to the ikrarnama 
nor a representative of any party thereto. 
In the present case both the parties are 
representatives-in.interest of those who 
entered into the compromise (£z. A.2). 
The third question is whether the compro. 
mise was illegal as being in contravention 
of Ss. 3 and 4, Bengal Regulation 11 of 
1825. We are in agreement with the find, 
ing of the learned Judge of the Court below 
that it would have been illegal if it had not 
•been found that the custom of dhardhura 
exists as contemplated by S. 2 of the said 
Begulation. As we have held that the cus. 
tom referred to iu B. 2 exists, Ss. 3 and 4 
of the Regulation are not called into play. 
Issue 8 is also decided against the appel. 
lant. 

As to issue 11. The first point involved 
in it is whether the decree Ex. A. 4 went 
beyond the scope of the suit. It was argued 
that it went beyond the scope of the suit 
in BO far that it declared the existence of 
the custom of dhardhura. We are unable to 
accept this argument. Para. 11 of the plaint, 
Ex. A^l, of the suit of 1900 shoWs that a 
declaration as to the existence of the cus. 
iom of dhardhura was in fact included in 
the relief claimed so that if the parties 
made a declaration as to the existence of 
the' custom in the compromise and the 
decree gave effect to that compromise, it 
oanhdt be said that the decree went beyond 
. the scope of the suit. The next point is 
whether the decree is unenforceable against 
the plaintiff; but no question of the decree 
Ex. A-4 being enforced against the plain, 
-.tiff arises in the present suit: The third 

$, Baboo BiBseuaniath v. Maharajah Moheseut 

Bux Blngh Bahadur, (1872) IA Sap Vol 34= 

18 W R 160=11 Beng L B 266=3 Bar 147= 

j i 2 Bather 660 (P 0). 
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point raised in regard to Ex. A.4 was that 
it was inadmissible in evidence as it dealt 
with property worth more than Ba. 100 
and ought to have been registered. We see 
no force in this argument also. Belianoe is 

placed on the words : 

Except a decree or order expreseed to be made on 
a oompromiee and oomprising immovable property 
other than that which la the subject-matter ol the 
suU or proceeding, 

occurring in para, (vi) of Sec. 17, sub.s. 2, 
Begistration Act, but these words were 
added to the said paragraph by an amend, 
ment made in 1929 and cannot have retro, 
speotlve effect so as to apply to the decree in 
question. Before the said amendment, every 
decree or order of a Oourt was exempt from 
the operation of S. 17 of the Act so that even 
if the decree in question affects property 
worth more than Bs. 100 it was not re- 
quired to be registered. The last point in 
relation to issue 11, uamely whether Ex. A.4 
was beyond the jurisdiction of the Court, 
was not pressed before us. 

The only other issue on which the find¬ 
ing of the Court below was challenged in 
the grounds of appeal is issue 1 which was 
to the effect whether the laud in suit 
appertained to the plaintiff's village as sur. 
veyed in 1860 as alleged. The learned 
Judge of the trial Oourt held that the 
plaintiff had failed to prove that the land 
in suit appertained to hie village in 1860 
but we are of opinion that it is not neces. 
sary to decide this question. It is not 
seriously disputed that the land lying to 
the north of the river Gogra before it 
changed its course in 1334 F appertained 
to the plaintiff's village. The suit of the 
plaintiff however fails on issues 6, 7 and 8 
and for this reason also it is not necessary 
to go into the question. The appeal there, 
fore fails and is dismissed with costs. 

B.S./b.e. Appeal dismissed. 
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Brij Mohan Singh — Appellant. 

V. 

Bameshar Singh and others — 

Bespondents. 

Execution of Decree Appeal No. 24 of 
1936, Decided on 11th August 1939i 
against the order of Civil Jndge, Sultanpur, 
D/- 17th February 1936. 

(a) Civil P. C. (1908), S. 144~Scope. 

Sdotion 144 contemplates a case in which the 
deofee oi order of a trial Court has bees put in 
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ezeoubion and the decree or order has afterwards 
been varied or reversed in appeal. The restitution 
Bought under S. 144 must be in respect of a decree 
which has been varied or reversed : 20 I C 203, 
Eel, on. [P 274 0 3] 

(b) Civil P. C. (1908), Ss. 144 and 151 — 
Restitution application and order thereon not 
strictly coming under S. 144 but under S. 151 
~-No appeal lies from such order. 

The right of appeal is a creature of the statute 
and unless there are express provisions of law 
relating to maintainability of an appeal it cannot 
be said that because an appeal is allowed by 
statute in certain cases it must be allowed by way 
of analogy in other similar cases. An order under 
8. 151 is not appealable and where not only was 
the application for restitution made by the judg- 
ment'debtors under that Section but it was treated 
as such by the Munsif who dealt with it, no appeal 
lies against the order of the Munsif made on such 
application as that order does not strictly come 
under 5. 144, and has been passed under 8.161: 

A J E 1927 Cal 285 and A I B 1931 Oal 779, 
Dissent.; A I R 1936 Mad 636 and AIR 1934 
Lah 1023, Disiing. [P 276 0 1] 

Bhagwati Nath Srivastava ~ 

for Appellant, 

G. Hasan — for Respondent 1, 

Jad^ment. — This is a second appeal 
against an appellate order of the learned 
Civil Judge of SuUanpnr dismissing the 
appellantoadgment.debtor’s appeal against 
an order of the learned Munsif on the 
ground that no appeal lies in the case. The 
facts are that in 1927 a simple money 
decree was obtained by Mahabir Singh 
(father of respondent 2) against Jageshar 
Singh (father of the present appellant) and 
Mababali Singh, respondent 3 and Tawak. 
kal Singh, respondent 4, for a sum of Es. 
273-12.0. In execution of his decree, Maha¬ 
bir Singh put certain properties of the 
judgment-debtors to sale and in 1928 the 
property was purchased in auction sale by 
Eameshar Singh, respondent 1, for a sum 
of Es. 2950. On 17th April 1929 Eame¬ 
shar Singh obtained formal possession of 
the property purchased by him through 
the Court. It is not disputed that as a 
matter of fact he was in actual possession 
of the property from before on foot of cer¬ 
tain mortgages held by him. Out of the 
sale consideration the decretal amount was 
paid to Mahabir Singh, Es. 661-4-0 were 
set-off against decrees held by Eameshar 
Singh and the balance of Es. 2015 was 
ordered to be paid over to the judgment- 
debtors. Subsequently on 2nd May 1930 
the sale of the property was set aside by 
the Commissioner. Thereupon on 11th 
July 19r0 Eameshar Singh, the auction- 
purchaser, filed a regular suit for a declara. 


V. Eameshar Singh A. I. R; 

tion that the Commissioner’s order setting 
aside the sale was void. This suit was 
decreed by the learned Munsif who tried it 
but eventually it was dismissed by thb 
Court in 1932. After that, on 13th Septem¬ 
ber 1934, the judgment.debtors applied to 
the Munsif for restoration of possession of 
the property to them. This application 
purported to be under 8. 151, Civil P. 0., 
and was treated as such by the learned* 
Munsif. He allowed the application on 
condition that the judgment.debtors appli. 
cants pay back the sum of Es. 2015 with¬ 
drawn by them to the auction-purchaser. 
It was against the condition attached to 
the order that the judgment.debtors ap¬ 
pealed to tbe Civil Judge. He was of opi-' 
nion however that as the order was passed 
under S. 151, Civil P. 0., it was not ap¬ 
pealable and dismissed the appeal. One of 
the judgment.debtors now comes to thia 
Court in second appeal. 

A preliminary objection has been taken 
by the learned counsel for Eameshar Singh, 
auction.purchaser, who contends that no 
appeal lies in the present case. As the 
objection itself raises the question whether 
or not the order of dismissal of the appeal 
passed by tbe learned Civil Judge was cor- 
rect we have beard the learned counsel for 
parties on the merits. The learned ooanseli 
for the appellant contends that the order 
of the learned Munsif against which hi& 
client appealed to the Bistrict Judge was- 
in reality an order under S. 144,CivilP.O.,. 
and as such there was no bar to an appeal 
being brought against it. We cannot how> | 
ever accept this contention. S. 144 contem- • 
plates a case in which the decree, or it may i 
be, the order, of a trial Court has been pot > 
in execution and the decree or order has 
afterwards been varied or reversed in 
appeal. In the present case the decree, on* 
the reversal of which the learned counsel 
for the appellant relies, was no doubt pass^ 
by the learned Munsif but it was not in 
execution of that decree that the sale pur¬ 
chased by respondent 1 had taken plaoe»^ 
Therefore no restitution was doe to the* 
judgment.debtors on the reversal of that 
decree by this Court. The sale had been, 
held and the auction, purchaser put into 
possession of the property in pursuance of 
quite a different decree which, for aught 
we know, was not varied or reversed in 
appeal. It is clear that the restitution 
sought under S. 144 must be in respect of 
the decree which has been reversed or 
varied. This view is supported by 20 I 0 
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208.^ In faoti it seema very doubtful if the 
learned Munsif had jurisdiotion to pass an 
order of reatitatlon in the present ease. 
However this is not a ground taken by 
ttther party before us. We are therefore 
clear that S. 144, Oivil F. 0., has no appli¬ 
cation to the case. The learned counsel for 
the appellant has relied on the following 
cases: 31 0 W N 290,* 85 0 W N 106,^ 
A 1 B 1936 Mad 636* and AI B 1934 Lah 
1023.^ The last two oases are not much in 
point. In the two Calcutta oases no doubt 
it was held that when an order which does 
not strictly come under S. 144 has been 
passed under Section 151 it is appealable. 
With due respect we are unable to follow 
the decision in these two oases. The right 
of appeal is a creature of the statute and 
unless there are express provisions of law 
relating to the maintainability of an appeal 
it would not in our opinion be correct to 
say that because an appeal is allowed by 
statute in certain oases it must be allowed 
by way of analogy in other similar oases. 
It is not disputed that an order under 
S. 151 is not appealable and we have 
already noted that not only was the appli¬ 
cation for restitution made by the judg. 
ment-debtors under that Section but that 
it was treated as such by the learned 
Munsif who dealt with it. We think there, 
fore that the learned Judge was perfectly 
right in holding that no appeal lay to him 
against the order of the Munsif. This 
(appeal is therefore dismissed with costs. 

N.E./B.K. Appeal dismissed. 

1. Sham Farsbad v. Bam Ghand, (1918) 20 I 0 
a03=s373 F Ii B 1918. 

2. Qnanada Bondail Mofomdar v. Obandca 
Enmar De, (1937) 14 A I B Oal 286=1001 0 
785=81 OWN 290. 

8. Baeikanta Aohaijee v. Jalll Baksh Munsbl, 
(1981)18 AIR Oal 779=134 10 1186=36 
OWN 106=63 0 li J 49. 

4. Bamireddl y. Satyam, (1936) 23 A I B Mad 
686=167 I 0 866. 

6* Mam Ohand y. All Mohammed, (1984) 31 
A IB Lah 1028=1661 0 600=86 P LB 119. 
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BadhA Krishna J. 

Badhey Lal and others — Defendants — 

Appellants. 

V. 

Mahraj Kunj Behari Lal — 

Plaintiff — Bespondent. 
Second Appeal No* 306 of 1986, Decided 
on 15th September 1989, against order of 
the Addl. Sub-Judge, Sitapur, D/. 21st 
May 1936. 


Cotharera—One coabarer erecting building 
on land in hia excluaive poaaeaaion ea hla aaban 
darwaxa—Other coaharera can object to auch 
conatruction eyen in abtence of proof of direct 
injury to them. 

One of several joint owners oannot ereob a build* 
Ing on joint land without the oonsent of other 
oosharers. Whether he can ereot a building on 
land which he has been using as saban darwaza 
la a question whioh also must be deoided on the 
same ptinolples. The right of a oosbarer to con¬ 
tinue in ezolusive posseesion of those portions of 
joint land of which he was allowed to acquire 
ezoluslve poaeession arises on the assumption that 
it was oonsented to by his other oosharers. Suoh a 
consent in oase of plots in ezolusive possession of 
one cosharer in a village must be confined to the 
nature of exclusive possession already enjoyed. If 
the nature of the ezoluslye possession whioh has 
been submitted to or consented to by other 
oosharers is changed then the other oosharers have 
a right to object to the change. The oonetruc- 
tion of a building on a saban darwaza Is to change 
the method of exclusive possession already enjoyed 
by one cosharer, and the other oosharers will be 
well within their right to object to the construc¬ 
tion of the building even in the absence of proof of 
direct injury to them : A I B 1927 All 709, Bel. 
om A IB 1937 Oudh 449, Expl. [P 276 0 2] 

H. H. Zaidi —for Appellants. 

K. P. Misra —for Despondent. 

Judgment. — This is the defendants' 
second appeal arising out of a suit brought 
by the plaintiff against them for a per. 
manent injunction restraining them from 
building any constructions on plot No. 39 
in the abadi of village Umrapnr, pargana 
Pirnagar, District Sitapur. A further relief 
for demolition of certain walls whioh had 
been newly constructed was added in the 
plaint by amendment. It is admitted that 
the plaintiff and defendants 1 and 2 are 
oosharers in the abadi land which is un. 
divided, and it is further admitted that 
defendants 4 to 6 are occupying houses 
Nos. 18,19 and 20, whioh are situated just 
to the west of plot No. 39 on behalf of 
defendants 1 and 2. It may further be 
pointed out that the house of the plaintiff 
is situated to the east of the houses of 
defendants 4 to 6 and in between the house 
of the plaintiff and those of the defendants 
stands the abadi plot No. 39, which is tho 
subject-matter of dispute in the present 
oase. The trial Court came to the finding 
that plot No. 39 was used by the defen. 
danta as their saban darwaza for sitting 
purposes and for tying their cattle. It fur. 
tber found that there was a public rasta on 
this plot running from north to south and 
that t^e rain water from north had its 
natural fiow over plot No. 39 towards the 
south. It came to the conclusion.that the 
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plot was nob in the exclusive possession of 
the defendants as alleged by them. 

The judgment of the trial Court shows 
that in lbs opinion the plea that plot No. 39 
was in use by the defendants as their 
sahan darwaza and the plea that plot No. 
39 was in their exclusive possession did not 
present any distinction for the purpose of 
the decision of this case. The learned 
Munsif further held that the narrow strip 
of land out of plot No. 39, as it would be 
left after the completion of the proposed 
construction by the defendants, would nob 
be sufficient either for rasta or for the 
entire rain water to run out and that it 
would endanger the kachcha house of the 
plaintiff. In the result, the trial Court 
decreed the suit and ordered removal of 
the walls complained of. The lower Appel¬ 
late Court upheld the decree passed by the 
trial Court. As regards the exclusive pos- 
session set up by the defendants it held it 
proved that defendants 4 to 6 tied their 
cattle on this plot and kept straws thereon 
and took this evidence to establish that 
plot No. 39 was in the use of the defen. 
dants as their sahan darwaza. It may 
however be noted that neither of the Courts 
below demarcated on the spot as to bow 
much of plot No. 39 was the exclusive 
sahan darwaza of the defendants and what 
part of it was used as public rasta. I have 
gone through the entire evidence on the 
record and find that plot No. 39 being 
vacant land is used for rasta as well as 
towards the west of it the defendants tie 
their cattle and have their cattle troughs 
fixed and use it more or less as one would 
use a sahan darwaza. The lower Appellate 
Court was of opinion that the constructions 
would inconvenience the plaintiff and were 
likely to cause damage to the kachcha 
house towards the east, and dismissed the 
appeal. 

In second appeal before this Court, the 
learned counsel for the appellants has 
argued that on the finding that the plot in 
dispute was in the use of defendants 4 to 6 
as their sahan darwaza on behalf of defen. 
dants 1 and 2 oosharers they were entitled 
to erect constructions on it as of right, and 
the oases which were applicable to the 
sahan darwaza of mere riyayas were not 
applicable to the sahan darwaza in the 
occupation of a cosbarer in the village. He 
has further argued that the evidence on 
record did not establish any injury or likeli. 
hood of any injury to the plaintiff in the 


enjoyment of his kachcha house towards 
the east. 

I am unable to agree with any of the 
contentions raised by the learned counsel 
for the appellants. It is well settled law 
that one of several joint owners cannot 
erect a building on joint land without the 
consent of other cosharers. Whether he 
can erect a building on land which he has 
been using as sahan darwaza is a question 
which also, in my opinion, must be decided 
on the same principles. The right of a co. 
sharer to continue in exclusive possession 
of those portions of joint land of which he 
was allowed to acquire exclusive possession 
arises on the assumption that it was con. 
sented to by his other cosharers. Such a 
consent, in my opinion, in case of plots in 
exclusive possession of one cosharer in a 
village must be conQned to the nature of 
exclusive possession already enjoyed. If the 
nature of the exclusive possession which 
has been submitted to or consented to by 
other cosharers, is changed then the other 
cosharers have a right to object to the 
change. In my opinion, the construction of 
a building on a sahan darwaza is to change 
the method of exclusive possession already 
enjoyed by one oosharer, and the other oo. 
sharers will be well within their right to 
object to the construction of the building 
even in the absence of proof of direct injnry 
to them. Even assuming that the plot in 
suit was in the exclusive possession of the 
appellants as their sahan darwaza, I am of 
opinion that they have no right to erect a 
building on any part thereof. I am sup* 
ported in the view that I have taken above 
by a decision of Ashworth J. in AIB1927 
All 709.^ 

The learned counsel for the appellants 
has drawn my attention to a decision of 
this Court reported in 1937 OWN 764* 
in which it was held that a tenant is en. 
titled to construct a kachcha obabutra as a 
convenient sitting place on a portion of his 
sahan darwaza. This case does not lay 
down any rule of law contrary to the one 
I have stated above. In fact, a kaoboba 
ohabutra for sitting purposes is not incon- 
sistent with the nature of use of the land 
as sahan darwaza. Farther, both the Courts 
below have in this case come to a concur¬ 
rent finding of fact that the constru ctions 

1, 8heo Harakh ▼. Jai Gobind, (1927) 14 A IB 

All 709=104 10 414,- 

2. Ohaodi Prasad v. Sbyam Behari, (1937) 34 

AIR Oudh 449=170 I 0 618=1937 O W 

764=13 Look 442. 
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in quaaUoD will inoonyenienoe the plaintiff 
and are likely to cause damage to his 
kaohoha house. The second point raised by 
the learned counsel for the appellants also 
has no force. The finding is a finding of fact 
and there is a good deal of evidence on 
record in support of that finding. The result 
is that I maintain the decree passed by tbe 
Courts below and dismiss the appeal with 
costs. 

d,s./r.k. Appeal dismissed* 

A, I. B. 1839 Oudh 277 

Badha Kbishna J. 

Nawah Syed Kazim Husain — 

Judgment-debtor — Applicant. 

V. 

Seth Pearey Lai — Decree-holder — 

Opposite Party. 

Miso. Appln. No. 266 of 1939, Decided 

on Ist September 1939. 

Kt Civil P. C. (1908), O. 22, Rr. 1 to 11 mA 
S, llS^There U no rule of iimitetion governing 
epplication for substitution of parties in revi¬ 
sion application. 

The provisions of 0. 33, Bt. 1 to 11 are applio* 
able only to suits and appeals. There is no provi¬ 
sion oi law laying down procedure for substitution 
in place of a deceased party in a revision applica¬ 
tion and the reason is obvious. The remedy pro* 
vided by 8. 116 is absolutely discretionary with 
the High Court. Hence the law does not prescribe 
any rule of limitation for impleading a representa¬ 
tive oi the deceased party in a revision application : 
6010 4S6, Sel. on, [P 277 0 2; P 278 C 1) 

Bam Bharoso Lai and Murli Manohar— 

/or Applicant. 

Ghulam Hasan — /or Bespondent. 

Order.— This is an application purport, 
ing to be under S. 161, Civil P. C., by the 
applioaDt.judgment.debtor praying that tbe 
name of Mt. Mangla Devi, tbe widow of 
the ■ deceased deoree-bolderi Betb Pearey 
Lai, be substituted in place of her deceased 
husband. The facts leading to this applica. 
tion are that the applicant-judgment-debtor 
applied for reduction of interest in the 
Court of tbe Munsif of Kheri under 8. 30, 
U. F. Agriculturists’ Belief Act, in respeofa 
of a decree ia favour of Seth Pearey Lai 
against tbe applicant. This application was 
rejected as not maintainable by the learned 
Munsif on 14th December 1936, whereupon 
the present applicant applied in revision to 
this Court against that order. This applica. 
tion for revision was admitted on 30th 
April 1937, by a Bench of this Court. Seth 
pearey Lai, the deorea.holder, died on 
2Srd August .1938, before the revision ap^ 


plication could be heard. On 22Dd Novem. 
her 1938) the applicant applied that the 
names of three minor sons of the deceased, 
who aooordlng to him were bis heirs and 
legal representatives, be brought on record 
in place of tbe deceased. On 3rd April 1939 
this prayer was rejected on the ground that 
in view of the Hindu Women’s Eights to 
Property Act of 1937 it is not the minor 
sons of Pearey Lai but the widow who was 
tbe legal representative of tbe deceased. It 
may be noted here that in a oonneoted ap¬ 
peal between the parties on a similar objec¬ 
tion of tbe opposite party on 23rd December 
1938, this Court had ordered that the legal 
representative of tbe deceased was Mt. 
Mangla Devi, the widow. On the next day 
of tbe dismissal of tbe application for sub¬ 
stitution the present application was filed 
and is opposed. The contention of the learn¬ 
ed counsel appearing for Mt. Mangla Devi 
is that the application is beyond time and 
that the revision application has abated 
and further there is no ground for setting 
aside tbe abatement which has already 
taken place. 

The learned counsel for the applicant has 
alleged that the fact that Mangla Devi, and 
not tbe sons of the deceased,^was the legal 
representative of the deceased was not 
within the knowledge of tbe applicant or 
his mukhtar and that he acquired this 
knowledge only on 3rd April 1939, that is 
the day on which bis previous application 
was rejected. It is prayed that this ground 
is suffloient for setting aside the order of 
abatement and for an order of substitution 
as now prayed. As noted above, it is very 
probable that the fact of the existence of 
Mt. Mangla Devi and her being the legal 
representative of tbe deceased must have 
come to the knowledge of the applicant on 
23rd December 1938, or soon after that. 
I disbelieve paras. 3, 6 and 7 of the ap. 
plication and I do not think that there is suffi¬ 
cient cause for setting aside the abatement 
if abatement has taken place in law. The 
second contention of the learned counsel for 
tbe applicant is that tbe law does not pies- 
cribe any rule of limitation for impleading 
a representative of the deceased party in a 
revision application. His contention has in 
my opinion great force. A perusal of the 
provisions of O. 22, Br. 1 to 11, will show 
that the provisions of this order are applica. 
ble only to suits and appeals. By B. 12 it 
is definitely laid down that nothing in Br. 3, 
4 and 8 shall apply to proceedings in exeou. 
tion of a decree or order. There is no pro. 
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vision of law laying down procedure for 
substitution in place of a deceased party in 
a revision application and the reason is 
obvious. The remedy provided by Sec. 115, 
Civil P. C.. is absolutely discretionary with 

the High Court. This Section empowers the 

High Court to call for the record of any 
case which has been decided by any Court 
subordinate to such High Court and in 
which no appeal lies, and if certain condi¬ 
tions are fulfilled then the High Court is 
entitled to pass such orders as it thinks fit. 
This Section does not lay down the proce- 
dure by which the High Court is to be 
moved to call for the record of any case. 
There is no specific provision for an appli. 
cant to move the High Court to take action 
under S. 115, Civil P. C. The applications 
that are made are just a method of bringing 
the matter to the notice of the High Court 
and no more. When an application has 
been admitted, the effect of the admission 
is that the High Court has decided to call 
for the record of the case and in my opinion 
when that stage is reached it is the duty of 
the High Court to examine the record and 
pass such orders as it thinks fit, and in 
order to be able to do this more effectively 
it 18 necessary that the record be examined 
in the presence of the parties. If a party to 
the case had died in the meantime it is 
only just and proper that his legal repre- 
sentatives be brought before the Court, and 
such an order to bring such legal repre¬ 
sentative on the record of a revision ap¬ 
plication can be passed under S. 161, Civil 
P. C. I am definitely of opinion that as 
I have said above the provisions of O. 22, 
P* C., do not apply to revision ap¬ 
plications and if I am correct in my conclu. 
sion then it follows that there is no rule of 
limitation governing an application for sub- 
stitution of parties in a revision application. 
My attention has been drawn by the learned 
counsel for the applicant to 80 I 0 456^ 
which supports my view. In this case the 
learned Judicial Commissioners of Sind 
observed as follows: 

In the case of an appeal the matter is one be- 
tween parties and it is obviously for the parties to 
see that necessary materials for the Court todeoide 
are before the Court. In the case of a revision ap¬ 
plication.the matter is di&erent. An order in revi¬ 
sion is made by the Court, of its own motion, to 
redress grievances which come to its notice. .The 
order in revision is of its very nature an essential 
act of the Court. No doubt the Courts do not pass 
orders which would prejudice any party to the 
proceedings without hearing them and therefore it 


. Narsingh Pratap i., I, g, 

will be necessary to issue notices to all the parties 
and this seems rather a reason why the Court, if 
it discovered that certain of the parties were dead 
and not properly represented, should see that they 
were properly represented. It seems to us thetefora 
that the whole theory of abatement is Inapplicable 
to revision applications. 

My attention was drawn to Article 177, 
Limitation Act, but that Article hasno ap. 
plication on the view that I have expressed 
above. Assuming that the present applica¬ 
tion is subject to the law of limitation, 
then in my opinion the residuary Article 
of Limitation, i. e. Art. 181, would apply 
to the case, but in view of the facta in the 
present case it is not necessary to express 
any definite opinion on this point. I there¬ 
fore hold that O. 22. Civil P. G., is not ap. 
plicable to an application for substitution 
of the name of a legal representative in 
place of a deceased party in a revision ap. 
plication. I order acting under S. 151, Civil 
P. C., that the name of Mt. Mangla Pevi 
be substituted in place of the deceased Seth 
Pearey Lai, opposite party, as prayed. The 
applicant will get costs of this application 
from Mt. Mangla Devi. 

d.s./r.k. Order accordingly* 
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Hamilton and Radha Krishna JJ. 

/ageshar Prasad and others — 

Defendants — Applicants. 

y. 

Lai Narsingh Pratap Bahadur Singh’^ 

Plaintiff — Opposite Party. 

Civil Revn. Appln. No. 134 of 1939, 
Decided on 4th September 1939, from order 
of Dist. Judge, Rae Bareli, D/. 21st Septem- 
her 1937. 

(a) Oudh Rent Act (22 of 1886), S. 119-B- 
Appeal againtt appellate decUion of DiArict 
Judge if lies to High Court would be under 
S. 119.B and not under O. 43, R. 1, CItiI P. C. 

An appeal against an appellate decision of the 
District Judge under the Oudh Bent Act if there 
could be an appeal to High Court would be under 
Sec. 119-B, Oudh Bent Act, and not nnder 0. S3, 
R. 1, Civil P. 0. [P 379 0 1] 

(b) Oudh Rent Act (22 of 1886), Ss.32>B(l) 
and 108 (2)— Suit under Sec. 32-B (1) may ha 
joined with suit under S. 108 (2)— Suita when 
ao joined, whole appeal liea to Appellate 
Rerenue Court and not to Diatrict Judge. 

A suit for determination of rent under 8. S9*B, 
sub-s. (1) may be joined with a snit for arrears of 
rent under ol. (2) of 8.108. An appeal from an 
order of an Assistant Oolleotor of the First Class 
in a suit under S. 108, ol. (2) lies to the District 
Judge but an appeal In a suit for determination of 
rent under S.S3*B (1) would not lie to the District 
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9udge. Bat the whole appeal would lie to an Ap- 
<pellate Reyenue Court and not to the Dietriot 
Judge, it the two suits beoome one A I B 1939 
Oudh as9. Applied: AIB 1925 Oudh 499. Not foU 
4oto«d ; AIR 1999 Oudh 481 and AIB 1999 Oudh 
79, Distinp. tP 579 0 1] 

D. K. Seth — for Applioants» 

M. Waaim — for Opposite Party, 

Order. — This appeal haa been filed by 
defendants as an appeal under O. 48, K. I, 
Civil P. 0. It is however an appeal against 
an appellate deoieion of the Dietriot Judge 
of Rae Bareli under the Oudh Rent Act and 
therefore if an appeal lay to this Court it 
would be under S, 119-B, Oudh Bent Aot, 
and not under 0. 43, R. 1, Civil P. G. The 
deoieion of the District Judge is however 
not a deoree passed under the Oudh Rent 
Aot for, it is an order of remand to the 
lower Court and we have therefore been 
asked to treat this appeal as a revision. 

The plaintiff sued for determination of 
rent under Seo. 32.B (l) and for arrears of 
'■ rent under ol. 2 of Sec. 108. Aooordingly, 

! B. 32-B (3) applies, namely that a suit for 
' determination of rent under S. 32-B sub- 
s. 1 may be joined with a suit for arrears 
of rent under cl. (2) of Seo. 108. An appeal 
from an order of an Assistant Collector of 
’ the Pirst Class in a suit under S. 108, cl. (2) 
lies to the District Judge but an appeal in 
a suit for determination of rent under Seo- 
. tion 32.B (l) would not lie to the District 
Judge. In view therefore of 1939 O A 603 
the whole appeal would lie to an appellate 
Revenue Court and not to the District 
Judge, if the two suits beoome one, while 
; if they are still separate appeal would only 
'He to him as to arrears after determination. 
Our attention has been drawn to three 
eases, 2 O W N 499,® 4 Luck 517® and 5 
■OWN 1126.^ Of these the first is a case 
•directly in point which was decided by a 
single Judge of this Court. Reference was 
there made to appeals against decisions 
■under Seo. 127, Oudh Rent Aot, and it was 
■stated that when a plaintiff claimed a relief 
as to arrears of rent he usually went in 
^appeal to the Court of the District Judge 

1, Thakar Mobammad Umar y. Mt. Nasita, 
(1989) 26 AIR Oudh 239=168 1 0 463=1939 
OWN 749^1989 O A 608. 


and then in second appeal to this Court. 
The learned single Judge held that on a 
proper interpretation of sub-cl. (3) of S. 32.B 
it appeared to him clear that the principal 
suit was the suit for arrears of rent and 
therefore appeal would lie to the District 
Judge. We find ourselves unable to follow 
that decision because the Oudh Bent Aot 
has no provision about distingaisbing be¬ 
tween what is principal and what is ancil¬ 
lary for the purposes of deciding the forum 
of appeal. As has been stated in 1939 0 A 
603^ all appeals against decisions of an 
Assistant Collector go to a superior Revenue 
Court under Sec. 116 unless B. 119 applies 
and as that is the Section which creates ex¬ 
ceptions to the general provision it must be 
strictly construed. As regards 4 Luck 517® 
and SOWN 1126,* we think that a dis¬ 
tinction can be drawn. Under S. 32.B (3) 
two suits may be joined together but they 
are two suits. On the other hand, under 
Seo. 127, Oudh Bent Act. there is one suit 
and it is for rent although the rent which 
the trespasser is liable to pay is at such 
rate as the Court may determine to be fair 
and equitable: there is no suit for the deter¬ 
mination of rent as there is in the case of 
a tenant. It is also true that under S. 127 
ejectment can also be decreed, but the 
decree if passed is merely on an application 
of the plaintiff. We consider that in a case 
like the present one where the point of 
determination of rent was involved 1939 
0 A 603^ must be applied and we must 
therefore find that an appeal did not lie to 
the District Judge and as he had no juris¬ 
diction to pass the order which he did pass 
we can in revision set aside that order. 

We therefore set aside that order and 
order the appeal presented to the District 
Judge to be returned for presentation in the 
proper Court. We grant the defendants- 
applicants their costa. 

d.s./r.k. Order set aside. 
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ZiAUL Hasan and Bennbt JJ.* 

Haji Etoaz Mohammad and another — 

Plaintiffs — Appellants. 


■9. Ealka v. Bam Buohifc, (1996) 12 A IB Oudh 
499=89 X 0 611=9 OWN 499. 

B.Baifaras Blngb v. Deputy Commissioner, 
Gonda, (1929) 16 A IB Oudh 481 = 117 I 0 
476=4 Luck 617=7 OWN 191. 


A. Bam Bahadur Bingh v. Dharam Baj Singh, 
(1999) 16 A IR Oudh 79 = 114 I 0 761 = 6 
; OWN 1126, 


V. 

Nageshwari Prasad and another — 

Defendants — Respondents. 

Second Appeal No. 258 of 1936, Decided 
on 28th September 1939, against order of 
Diet. Judge, Fyzabad, D/. 14th July 1936., 
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Landlord and Tenant — Under*proprietor li 
absolute owner of trees in grove and cannot be 
restricted in bis use of those trees. 

An under.proprietor has a heritable and trans¬ 
ferable interest in the land and is to all intents 
and purposes proprietor of the land with the only 
restriction that he is liable to pay rent to the 
superior proprietor. The trees of the grove are 
undoubtedly the property of the under-proprietor 
and he should not be enjoined not to deal with 
the trees which are his property in any manner 
he likes : AI R 1929 Oudh 524, Rel. on, 

[P 281 C 1] 

Mohammad Wasim and Faiyaz Ali_ 

„ „ for Appellants. 

b. N. Snvastava, Niamatullah and 
Mohammad Ayub — for Hespondenis, 


V. Nageshwaei Prasad i, i, ^ 

(b) If the Court thinks it fit that a decree for 
possession is necessary, then, in accordance with 
the prayer in the aforesaid relief (a) a decree for 
possession of the superior proprietary rights in the 
land of the orchard in suit as detailed at the foot 
of the plaint be granted to the plaintiffs against- 
tbe defendants. 

(c) In the case of a decree respecting the afore¬ 
said relief (b) Rs. 300 or more, the mesne profits, 
1 . e. the value of fruits of the trees and other pro¬ 
duce and profit of the superior proprietary tight in 
the land of the orchard in suit for three years prior 
to the filing of this suit, which may be found due 
after inquiry, be recovered from defendant 3 for the 
plaintiffs on payment of the deficit of thecourt-fee, 
if any, and proper orders be passed respecting the 
recovery of the mesne profits during the pendency 
of this suit. 


Judgment. — These appeals against 
decrees of the District Judge of Fyzabad, 
in cross-appeals in the same suit have been 
brought by the plaintififs to the suit. The 
dispute in the case relates to a grove of 
fruit trees having an area of 3 bighas odd 
and situated in village Eauza Bijli, par. 
ganah Tanda of the Fyzabad District. 
Nageshari Prasad, respondent 1, is the 
under.proprietor of the grove, having suc¬ 
ceeded his father Kamta Prasad, who ob¬ 
tained a decree of under.proprietary rights 
from the Revenue Court and finally in ap. 
peal from the Court of the Judicial Com. 
missioner of Oudh on 18th April 1889. The 
plaintiffs claimed to be the superior pro¬ 
prietors of the grove and though this claim 
was disputed by both the respondents, it 
has been found by both the Courts below 
that they are the superior proprietors of 
the grove and this finding is not now chal¬ 
lenged before us. As in the course of pro¬ 
ceedings for correction of the khewat 
respondent 2 was represented by respon¬ 
dent 1 to be the superior proprietor of the 
land and as those proceedings terminated 
in the Revenue Courts in favour of respon. 
dent 2, the plaintiffs impleaded him also 
in their suit. Their allegation was that ac¬ 
cording to the decree of the Judicial Com. 
miBsioner, referred to above, they were 
entitled to get one-fourth of the price of 
the fruit of the grove in suit from the 
under.proprietor and in their suit they 
prayed for the following reliefs ; 

_ (a) A decree for declaration of right be passed 
in favour of the plaintiffs against the defendants 
specifying that only the plaintiffs and not defen- 
dant 8 are entitled to recover from defendants 1 
and 2 as superior proprietors the one-fourth share 
In the fruits and wood of the orchard in suit or 
any other produce or crop of the orchard in suit 
as detailed at the foot of this plaint or the one- 
fourth share of those annual profits or produce 
which may be obtained from the use of the land 
of the orchard in suit in any other way. 


(d) A decree for the perpetual Injunction be 
passed in favour of the plaintiffs against the defen¬ 
dants specifying that the defendants should not' 
cut down any tree in the orchard in suit, neither' 
cause damage to any tree, nor erect any building, 
which they intend to construct as mentioned in 
the map prepared by the Commissioner and filed 
on 6th February 1935, nor fix any machinery on 
the said plots of land or any other portion of the 
orchard in suit, nor erect any other structure in 
any portion of the orchard in suit, also they should 
not use the land of the orchard in suit in any other' 
way detrimental to the rights of the plaintiffs. 

The learned trial Coart decreed the 
plaintiffs’ suit in the following terms; 

The plaintiffs’ claim for proprietary possesBion- 
with respect to the grove in suit is hereby decreed 
with Bs. 16 against defendants 1 and 3 (respon¬ 
dents 1 and 2). Defendant 1 is enjoined not to out' 
or injure in any manner the trees shown by the- 
commissioner as existing on the land in suit. The 
plaintiffs shall get their proportionate costs of tbe- 
suit from defendants 1 and 3 who shall beat their 
own costs. The claim for plaintiffs* declaration of 
title fails and is hereby dismissed with no order as- 
to costs. 

Against this decree both the parties ap¬ 
pealed to the District Judge. The learned 
Judge dismissed the appeal of the plaintiffs- 
but allowed respondent I’s appeal in part 
and dismissed the plaintiffs' suit so far aa 
it related to any injunotion against defen¬ 
dant (respondent) 1. Against this decree, as 
said above, the plaintiffs bring these ap¬ 
peals and respondent 1 has filed cross-ob- 
jeotioDs. We have heard the learned oounseli 
for the parties at length and are of opi¬ 
nion that the appeal must be allowed in- 
part. As will be seen from relief (a) claimed 
by the plaintiffs and reproduced above, the 
plaintiffs claimed a declaration not only of 
their proprietary rights in the grove but 
also a declaration to the effect that they 
were entitled 

as superior proprietors to the one-fourth share in> 
the fruits and wood of the orchard in salt or any 
other produce or crop of the orchard in suit as de¬ 
tailed at the foot of this plaint or the one-fourtb’ 
share of those annual profits or produce whiob 
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4na7 be obtained tiom tbe use of the land of the 
urehaid in buK In any other way« 

We do not think that the decree of the 
Judicial Oommissioner entitled the plain, 
tiffs to any portion of the wood of the trees 
or to a share in profits which may bd oh. 
tained from any use of the land of the 
groye; but they are undoubtedly entitled to 
one*fourth of the produce of the trees 
standing in the grove. There was to our 
minds no reason why a declaration to this 
effect should not have been made in their 
favour. As regards the injunctions sought 
in ol. (d) of the reliefs claimed, the learned 
counsel for the appellants does not press 
for an injunction restraining the under, 
proprietor from erecting any building or 
fixing any machinery on the land or to put 
the land to any use other than of an or. 
chard, but he strongly protests against the 
learned District Judge's order setting aside 
the injunction granted by the trial Court 
by which the under.proprietor was res. 
trained from cutting down or causing any 
damage to any tree in the orchard. We do 
not however agree with his point of view 
in this matter. An under.proprietor has a 
heritable and transferable interest in the 
land and is to all intents and purposes pro. 
prietor of the land with the only restrio. 
tion that he is liable to pay rent to the 
superior proprietor. In 6 O W N 921^ it 
was held that the superior proprietor has no 
right of re.entry on the under.proprietary 
tenure and he is not entitled to a decree in 
ejectment even if the actual possession is 
with trespassers without any title and that 
the under.proprietary tenure carries with it 
both transferability and beritability the 
two essential elements of ownership and the 
ownership thus vests in the original under, 
proprietor and not in the superior proprie. 
tor whose only right is to receive rent and 
no more. This being so, the trees of the 
grove are undoubtedly the property of the 
under.proprietor and there seems to be no 
reason why he should be enjoined not to 
deal with the trees which are his property 
in any manner he likes. It is true that the 
decree of the Judicial Commissioner en. 
titles the superior proprietor to one-fouith 
of the produce of the fruit trees growing on 
the land but if the trees cease to exist the 
superior proprietors can seek any remedy 
that may be available to them at the time. 
In fact as pointed out by the learned conn. 

1. Mohammad Eban v. Abdul Bahman Ehan, 

^ (1999) 16 A I B Oudh 694=196 I 0 888 = 6 

.. © WN 991, 


Bel for the respondents they ought to have 
in their own interest got rent fixed on the 
land in question at the settlements that 
followed the decree of the Judicial Com. 
missioner. Anyhow this is the lookout of 
the plaintiffs themselves and what we have 
to see in the present case is whether the 
plaintiffs were entitled to get an injunotion 
against the under.proprietor in regard to 
the trees of the grove. As we have said 
the under.proprietor is the absolute owner 
of the trees and ha cannot be restricted in 
his use of those trees. Nor does the decree 
of the Judicial Commissioner contemplate 
that the under.proprietor should always 
maintain the land as a grove. 

We therefore decree these appeals in 
part and modify the decree of the lower 
Appellate Court by giving the plaintiffs a 
declaration of their proprietary right to 
the grove in suit and to the effect that as 
superior proprietors they are entitled to 
get a one.fourth share in the produce of 
the trees growing in the grove. The rest- 
of the appeals is dismissed. The learned 
counsel for the respondents does not press 
the cross-objections. They are also dis¬ 
missed. We order each party to bear his 
own costs in this Court. This judgment 
will govern both the appeals. 

d.s./r.k. Decree modified. 
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Ainul Haq Khan — Judgment-debtor — 

Appellants 

V. 

Mt. Nawahan — Decree-holder — 

Bespondent. 

Exn. of Decree Appeal No. 23 of 1937, 
Decided on 14th August 1939, against order 
of Civil Judge, Gonda, D/. 7th January 
1937. 

(a) Limitation Act (1908), Art. 182 (7) — 
Decree for maintenance directing payment at 
certain date—Application to enforce payment 
—Time runs from date of default of any of the 
inatalmentf. 


The words ‘snob date’ in the last column of 
Art. 182 (7) refer to the date on which a default 
was made in the paymeutofauyof the instalments. 

[P 282 0 2] 

Where a decree for maintenance directs payment 
at a certain date an application to enforce snob 
payment would fall under ol. (7) of Art. 182 and 
time would run from the date of default of any of 
the instalments i A I E 1927 P 0 li6, Eel. on, 

[P 282 0 9) 

(b) Deed — Construction — Precedents can. 
hardly be useful. 
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On the question of interpretation of a document 
precedents can hardly be useful; each document 
has to be construed on its own language and in 
interpreting a decree it would nob be right to be 
influenced by decisions in which other decrees were 
interpreted in other cases. [P 283 0 1] 

(c) Decree—Yearly maintenance decree made 
payable at end of certain month each year — 
In case of default decree providing recovery of 
amount from person or other property of judg¬ 
ment* debtor—Decree held capable of execution. 

In every decree for payment of money, a condi¬ 
tion that the money can be realized by execution 
is implicit. [P 284 C 1] 

A yearly maintenance decree was made payable 
at the end of August of each year, and the right to 
claim this maintenance was to be given from cer. 
tain date. It was further provided that in case of 
non-payment by that date the decree-holder was 
entitled to realize the amount due out of certain 
share of property as well as the person or other pro¬ 
perty of the judgment-debtors : 

Held that that part of the decree which provided 
that the decree-holder in case of default would be 
entitled to recover the amount of maintenance due 
from the person and other property of the judg* 
ment-debtors was capable of execution : 22 Cal 
903; AIR 1925 All 61; 15 0 C 99 and AJR1927 
Oudh 4,57y Expl, [P 284 0 1] 

Mohammad Ayub — for Appellant* 
Zahur Ahmad — for Respondent, 

Judgment.—On the death of one Karim 
Dad Khan, the respondent in this case, who 
is his daughter, filed a suit for posses, 
sion of her share in her father's property 
against Mt. Waziran, the widow of Karim 
Dad Khan, his two sons and two other 
daughters. The appellant is one of the sons 
of Karim Dad Khan and was defendant 2 
in the suit. On 2l8t August 1922 a com¬ 
promise was arrived at between the res¬ 
pondent on the one hand and Mt, Waziran 
and the appellant on the other. Other de¬ 
fendants were discharged. A decree on the 
basis of this compromise was passed. The 
compromise is in vernacular and the rele¬ 
vant portion of it may be translated as 
follows : 

That the plaintifl is entitled to get Be. 60 only 
per annum as maintenance for her life from de¬ 
fendants 1 and 2 (i. e. Mt. Waziran and the pre¬ 
sent appellant). Defendants 1 and 2 shall pay this 
amount of maintenance to the plaintifl month by 
month from 1st September 1922, till her lifetime 
and the amount of maintenance aforesaid shall be 
a charge on the two annas share of village Manjhwa 
Kurthuwa, mahal Karim Dad Khan, whieh will 
remain in possession of defendant 1. In case 
defendants 1 and 2 fail to pay this maintenance 
of Bs. 60 till the end of August every year, then 
the plaintifl shall be entitled to realize it from the 
two annas share of mahal Karimdad Khan men¬ 
tioned above as well as from their person and 
other moveable and immovable properties. The 
jsuit of the plaintiff for possession be dismissed. 
The plaintiS shall have no right left in the estate 


A. I. B. 

of Karim Dad Khan and the defendant shall be 
liable to pay the court-fee of the suit, and the 
remaining costa shall be on parties. The other de¬ 
fendants be discharged. 

On 27th July 1936 the plaintifi decree, 
holder applied for execution of the above 
decree for the recovery of arrears of main, 
tenance from 1st September 1933 up to 
the end of August 1935, against the appel¬ 
lant by attachment and sale of his move- 
able properties. The appellant objected to 
the execution on several grounds, the chief 
of which were that the decree was merely 
a declaratory decree and was nob capable 
of execution and that the application for 
execution was barred by time. The objec¬ 
tion of the appellant was dismissed and 
execution was allowed to proceed by the 
first Court and the order of the first Court 
has been upheld by the learned Civil Judge 
of Gonda in appeal and this is a second 
execution appeal against that order. The 
a^ellant contends that the application for 
execution is barred by time and that the 
decree is of a declaratory nature and not 
capable of execution and the respondent 
disputes both these contentions of the 
appellant. 

On the first point I am clearly of opi¬ 
nion that the Article applicable to the facts 
of the present case is Art. 182, ol. (7)i 
Limitation Act, which runs as follows : 


Description of 
application. 

Period of 
limitation. 

1 

Time from 
which period 

1 begins to tan. . 

182. For the exe¬ 
cution of a decree | 
or order of any 
Civil Court not 
provided for by 
Article 183 or by 
Section 48 of the 
Code of Civil Fro- 
oednre, 1908. 

Three 
years; o r 
where a cer¬ 
tified copy 
of the de¬ 
cree 0 r 

order has 
been legis-, 
tered, six 
years. 

7. (where the 
application 1 b to 
enforce any pay- 
ment which tbs 
decree or order 
directs to be made 
at a certain date) 
such date. 


The words “such date'* in the last column 
refer to the date on which a default was 
made in the payment of any of the instal¬ 
ments which in the present case would 
mean Slst August of each year. On the 
occasion of each default the decree-holder 
would be entitled to enforce his claim. The 
decree directs payment at a certain date 
and an application being enforced suoh a 
payment would fall under ol. (7). The pomt 
under discussion is in my opinion f^yl 
covered by a deoision of their Lordships 
of the Judicial Committee repotted w 
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6 Bang 422.^ I bherefore hold that; fehe pre. 
sent application for execution ^as well 
within time inasmuch as it was for recovery 
of arrears failing due on Slat August 1934 
and Slat August 1936. 

On the second point the contention on 
behalf of the appellant is that the decree 
in question only declared the rights and 
liabilities of the parties to the decree as 
they were to come into existence in future 
and the decree did not lay down what 
\7ould happen in case the defendants failed 
to perform their part of the compromise. 
The argument in substance is that the de. 
oree does not lay down in express words 
that the respondent shall be entitled to rea. 
iize the maintenance due by execution and 
the decree should be construed as merely 
declaring the rights of the parties in future 
which can be enforced only in a separate 
euit. The learned counsel for the appellant 
in support of his contention places reliance 
upon 22 Oal 903,^ 26 I 0 597,® 15 0 0 99* 
und 4 O W N 882.® 

My opinion is that the decree in the 
present case is not a mere declaratory 
decree and is capable of its execution. The 
<]ueetion in dispute has to be solved on a 
proper interpretation of the decree itself. 
On the question of interpretation of a docu. 
ment precedents can hardly be useful, each 
document has to be construed on its own 
language and in interpreting the present 
decree it would not be right to be in< 
fluenced by decisions in which other decrees 
were interpreted in other cases. In 22 Gal 
'903^ reliance was placed upon another deoi- 
uion reported earlier in 22 Gal 859® in 
which the*learned Judges at p. 864 observed 
that as the decree stood the plaintiff could 
Toalize the instalments by execution by 
eale and attachment of any property of the 
defendant but if ha wished to sell and attach 
the properties charged he must bring a 
suit. In the present case the decree.holder 
18 not enforcing the decree by the sale of 
'two^annas share in mahal Karim Dad 

1. Manng Bln v. Ma Tok, (1927) 14 A I B F 0 
14dssl011 0 786=64 I A 272 = 6 Bang 422 
(PO). 

' 2, Matanginl Daegeo v. Ohooneymooey Dassee, 
(1896) 22 Oal 903. 

Anapa Ener v, Aohohaihar Singh, (1916) 2 
A IB All 61=26 I 0 697 = 87 All 97 = 18 
A L 7 88. 

4. Eaehl Bam ▼. 8ahlb*an*nlsa, (1912) 16 O 0 99 
sl6 I 0 889, 

Bncai Bakhsh y. Gangs Bakhsh, (1927) 14 AIB 
Oodh 467=106 10 98=4 OWN 882. 

’ )d^AabboyeBBary Dabee ▼, Gonri Bankar Panday, 
(1696) 22 Oal «69. . 


Khan, but by enforcing her right to realize 
the money from the judgment.debtor per. 
sonally. This part of decree was clearly 
held to be executable in the case meotioned 
above. The same view was taken in 1 O L J 
403,^ which dealt with a decree similar to 
the present one. The case in 26 I G 597® 
was the case of a Bevenue Gourt decree 
passed on an award. The award provided 
that if the maintenance due was not paid 
then the payment could be enforced by 
taking proceedings in a competent Court. 
The learned Judges of the Allahabad High 
Gourt held that the distinction between en. 
forcement of payment by execution and en. 
forcement of payment by taking proceedings 
in a competent Gourt was well uudersbood 
by the arbitrator, and the particular pro. 
vision in the award indicated that the pay. 
ment had to be enforced by a regular suit 
in a Civil Court. 15 O 0 99* dealt with a 
case of a settlement decree by which Bs. 25 
per mensem was decreed as nankar. The 
decree was as follows: 

Ordered that the olaim of the plaintiff for the re. 
oeipt of Re. 240 per annum against the defendant 
be decreed. Order communicated to the parties. A 
note should accordingly be made in the papers. 
The plaintiff will recover Bs. 240 per annum In 
execution of the decree. 

On a proper construction of the decree it 
was held that the operative part of the de¬ 
cree ended with the words “be decreed" 
and the rest was in the nature of directions 
to the office. The decree fixed no date for 
payment of the nankar and was in its 
character a declaratory decree and its char, 
acter could not be altered by the mere ad. 
ditlon of an unauthorized direction that 
the nankar will be realized on the exe. 
oution side. In 4 O W N 882® a decree 
had been passed in a suit for redemption 
declaring the right to redeem and the right 
to recover possession after payment of cer¬ 
tain amount as principal and interest. It 
farther declared the manner of devolution 
of that right on the death of the mortga¬ 
gor in favour of one of the defendants or 
such person or persons who may be found 
entitled to it. No date was fixed for pay. 
ment of the mortgage money. It was held 
that the decree was in the circumstances of 
that case in its nature declaratory of the 
plaintiff’s right to redeem, leaving it open 
to him to olaim actual possession whenever 
he found it convenient to do so by a sepa. 
rate suit. In the present case the yearly 

7. Muneshar Bakhab Siogh v. Mt. Phul Euar, 
(1914) 1 A 1B Oudh 268 = 26 I 0 684 = 1 
O L 7 408. 
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maintieDance decree was made payable at 
the end of August of each year, and the 
right to claim this maintenance was to be 
given from Ist September 1922. It was 
further provided that in case of non-pay¬ 
ment by the end of August the plaintiff 
was entitled to realize the amount due out 
of the two.annas share of mahal Karim 
Dad Khan as well as the person or other 
property of the defendants. There is no 
doubt in my mind that the decree, at any 
rate, so far as it entitles the decree.holder 
to realize her maintenance out of the per- 
son and other property of the defendants, 
is clearly capable of enforcement by execu¬ 
tion. In my opinion in every decree for pay- 
ment of money a condition that the money 
can be realized by execution is implicit. 
This is borne out by O. 21, E. 30, Civil 
P. C., which runs as follows and the form 
of a simple money decree (Form No. 2 of 
Appendix D): 

Every decree for the payment of money, includ¬ 
ing a decree for the payment of money as the alter¬ 
native to some other relief, may be executed by the 
detention in the civil prison of the judgment- 
debtor, or by the attachment and sale of his pro* 
perty, or by both. 

I therefore hold that that part of the 
decree which provides that the decree- 
holder in case of default would be entitled 
to recover the amount of maintenance due 
from the person and other property of the 
judgment-debtor is capable of execution 
and the present application for execution 
is maintainable. The order passed by the 
Courts below is maintained and the appeal 
is dismissed with costs. 

d.s./r.e. Appeal dismissed. 
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Shahzada Daljit Singh — Applicant. 

V. 

Mian Tej Singh — Opposite Party. 

Criminal Eevn. No. 52 of 1939, Decided 
on 18th August 1939, from order of Addl. 
SesB. Judge, Bahraioh, D/. 29th Hay 1939. 

Criminal P. C. (189S), Si. 145 and 561-A— 
Magistrate has jurisdiction to cancel prelimi¬ 
nary order issued under S. 145 (1) <— But he 
cannot order delivery of attached property in 
favour of either party->Proper order for High 
Court in such case is to continue attachment 
until determination of question of title. 

Where a Magistrate has issued a preliminary 
order under S. 146 (1) holding that a dispute 
likely to cause breach of peace exists he has juris¬ 


diction to cancel that order if circumstances justify- 
doing BO. : 30 Cal 112, Bel, on, [F 285 0 2] 

But after proceedings under 8. 145 have been 
dropped he has no jurisdiction to order delivery 
of the attached property to either party. The- 
proper order for High Court in such a case is to 
continue attachment until the determination of 
the question of title, since release from attachment 
may result in a conflict between the parties.: ATE 
1925 Nag 297; AIR 1915 Mad 688 and AIR 
1921 Cal 522, Rel. on. [P 286 0 2] 

Dr. J. N. Misra — for Applicant, 

S. Kalbe Abbas and H. G. Walford — 

for Opposite Party. 

Order. — This is an applloation in revi¬ 
sion against tbe order of the Additional 
Sessions Judge, Babraicb, dated 29tb May 
1939, upholding tbe order of the District 
Magistrate, Bahraioh, dated tbe Slat 
March 1939, in proceedings under S. 145, 
Criminal P. 0. These proceedings were 
initiated by tbe applicant Shahzada Daljit 
Singh, a minor, under tbe guardianship of 
his mother, Bani Bajendra Pal Kauar 
Sahiba, on 22nd December 1938. In this 
application it was stated that in the pre¬ 
vious September the applicant’s mother had 
brought into her possession four villages 
which had bean granted by way of jagir te 
Shahzada Jagjaut Singh and Shahzada 
Fateh Singh. The grantees had only a life 
interest in the villages, and on their death 
they reverted to the applicant as proprietor 
of the Pipri estate. The opposite party 
Miyan Tej Singh had however obtained a 
deed of gift in respect of these villages from 
Shahzada Jagjaut Singh and Shahzada 
Fateh Singh, and was claiming the property 
in virtue thereof, though whatever rights 
he may have had under the gift deed ceased 
on the death of the donors. Tbe applioai^ 
claimed that the villages had come into bis 
possession peacefully and that the tenants 
had been willingly paying their rents to him* 

Beferenoe was also made in this applica¬ 
tion to the fact that in one of the four 
villages referred to there was a templs 
dedicated to Mahadeoji in which tbe oSor- 
ings and tah-bazari dues on mela occasions 
were realized on behalf of tbe appUoant. 
The opposite party Miyan Tej Singh ^sputed 
bis right to do so, and on 20th November 
1938 the'police had attached the offerings 
and dues. Consequently tbe appliosQ^ 
prayed that proceedings might be taken 
under S. 145 in respect of tbe four villager 
as well as in respect of the temple offerings 
and mela dnes, and the applicant’s posses¬ 
sion be upheld. A police inquiry was ordered 
on this application, and the Sub-Inspector 
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Police ^ho made the inquiry reported on 
16tfh January 1939. The general oonolusion 
et which the Sub^Inspeotor arrived waa 
that there waa no apprehension of a breach 
of the peace from the aide of Miyan Tej 
Singh auoh aa would justify proceedings 
against him under S. 145. It was also stated 
in the report that Miyan Tej Singh had 
produced documentary evidence in support 
of his possession which was corroborated 
by the patwaris. There was no evidence of 
any quarrel between Miyan Tej Singh and 
the Eani Sahiba. 

The Deputy Superintendent of Police 
submitted the papers to the Superintendent 
of Police and expressed the opinion that 
there would be trouble between the parties 
until one party was declared to be in pos. 
session and the other directed to establish 
his rights in the Civil Court. The Superin. 
tendent of Police concurred and recommend, 
ed action accordingly to the District 
Magistrate. The District Magistrate, who 
was then Mr. Badri Prasad, noted on 6bh 
February 1939, that he was satisBed on 
this report and notes that a dispute existed 
between the parties which was likely to 
oanse a breach of the peace, and he there, 
fore required the parties to attend in person 
or by pleader on a certain date before a 
certain Magistrate and file written state, 
ments. Subsequently, an application was 
made by Miyan Tej Singh asking for re. 
consideration of the order. The application 
was made before Mr. Badri Prasad, but be 
was shortly afterwards succeeded by Mr. 
fitnbbs. Mr. Stubbs reconsidered the mat. 
ter and passed the order which is primarily 
the subject of the present application. He 
heard counsel for the parties and expressed 
the opinion in his order of 3 let March 
1939, that the report and other papers on 
the record merely established the existence 
of a dispute and did not establish the need 
for action under See. 145. He accordingly 
cancelled the notice issued to the parties. 
He also ordered that the property which 
had been attached should be released- in 
favour of Miyan Tej Singh and be warned 
the Bani of Pipii and her servants and 
adherents not to attempt to interfere il. 
legally with his possession. If they did so, 
action would be taken against them under 
See. 107, Qrlnnnal P, C. Presumably the 
order for release from attachment of the 
property referred to the offerings and dues 
which had prevlooAy bean attached by the 
police as w^l as toLthq immovable property 
which was the principal subject ot the ap. 


plication of 22Dd December. An application 
in revision against the District Magistrate's 
order was preferred in the Sessions Court 
and disposed of by the Additional Sessions 
Judge in the order of 29th May against 
which this present application in revision 
has been filed. The Additional Sessions 
Judge saw no reason to interfere with the 
District Magistrate's order. 

Two questions arise from the District 
Magistrate's order, the first being whether 
he had power under suh.s. (5) to cancel the 
preliminary order issued under sub.s. (l) of 
Sec. 145, and the second whether he had 
power to order delivery of the property to 
Miyan Tej Singh. On the first point there 
are numerous authorities to the effect that 
the matter is entirely within the Magis. 
trate's discretion, save where the order is 
passed without any material to justify it. 
It cannot be said in this ease that there 
was DO basis for the Magistrate’s order, for 
the report of the Sub.Inspector who made 
inquiry on the original application was 
that proceedings under Sec. 145 were not 
necessary. His superior officers and Mr. 
Badri Prasad, who was then the District 
Magistrate, thought that they were neoes. 
sary, but on application being made for re. 
consideration by Miyan Tej Singh, Mr. 
Stubbs came to a different conclasion. In 
30 Cal 112* it was held that the Magistrate 
has jurisdiction to cancel the original order 
where the circumstances justify this. It is 
more difficult to defend the order of the 
District Magistrate for delivery of the pro. 
perty to Miyan Tej Singh. I take the fol¬ 
lowing passage based on various rulings 
from p. 701 of Chitaley's Commentary on 
the Code of Criminal Procedure : 

On the making of an order .dropping the pro. 
ceedings, the Magistrate is “funobus officio” and 
has no “jurisdiction” thereafter to pass any order 
relating to the claims of the parties or to the dis¬ 
posal of the property or the crops thereon and the 
parties should be left to settle their rights in a 
competent Court or in any manner they choose. 
Any attachment eSected in the course of the pro¬ 
ceedings automatically ceases, and the position of 
the parties is precisely the same as if no proceed¬ 
ings had been instituted at all under this Section. 
Where the profits, rents or realizations from the 
attached property are in court deposit, the proper 
jcoutse to adopt, on the oanoellation of the preli¬ 
minary order, would be to keep the amount in 
court deposit, until the party entitled to it has 
established his rights in a proper proceeding; the 
Magistrate has no power to pass an order under 
Section 617. 

Ifc ha s been argued in support of the 

1. Manindra Ohandra v. Barada Eanta. (19081 
80 Oal 112=6 OWN 417. 
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Magistrate’s order releasing the property 
in favour of Miyan Tej Singh that the oir- 
cumsbances and the evidence on the record 
are such as to warrant it, but, however 
strong the case of one party may appear to 
be, a Magistrate is not justified in coming 
to any conclusion in regard to the rights of 
the parties when a dispute admittedly 
exists, as that would be in effect deciding the 
question at issue between them. So far as 
the question of possession is concerned that 
can only be decided under S. 145 after 
taking all such evidence as the parties may 
adduce: while the question of title can be 
decided only by a Civil Court. This part of 
the Magistrate’s order cannot therefore be 
upheld. 

The question remains what is the proper 
order to pass in the circumstances of the 
case with respect to the property. Two 
courses are possible. One is to order release 
of the property from attachment without 
directing delivery to either party and the 
other is to order that the attachment shall 
continue until the question of title has been 
decided by the Civil Courts. It may bo 
mentioned here that an order was passed 
by this Court when the application in revi. 
sion was filed that the attachment should 
continue in force pending orders on the 
application, unless possession had already 
been handed over. It was stated by the 
applicant’s counsel during the hearing of 
the application that possession had not 
been handed over, and therefore the ad 
interim order for the attachment to remain 
in force still holds good. 

It was frankly admitted hy counsel for 
the parties that if the property is released 
from attachment and no order is passed for 
its delivery to either party, a breach of the 
peace would certainly ensue. Consequently* 
there can be no doubt that whatever justi. 
fioation there may have been for the view 
taken by the District Magistrate that there 
was originally no apprehension of a breach 
of the peace, it could not be considered now 
in view of the subsequent developments 
that there would still be no apprehension 
of a breach of the peace on such release of 
the property from attachment. The Die* 
triot Magistrate would then have to take 
action either under S. 107 or under S. 145, 
and he would probably have to pass orders 
for the attachment of the property again. 
Learned counsel for the applicant has sug. 
gested that in these circumstances the proper 
order for this Court to pass would be that 
the property should remain under attach. 


ment pending decision of the question of 
title. In support of such an order he has 
referred me to the ruling in A I B 1925 
Nag 297.^ In this case it was held that 
where a Magistrate attaches property which 
is the subject of dispute under S. 145 and 
subsequently comes to the conclusion that 
there is no danger of a breach of the peace 
and on that ground files the proceedings be 
has no jurisdiction to direct that the 
attached property should be delivered to 
one of the parties. The proper order is to 
direct that the property should remain in 
his custody and management pending deci¬ 
sion of a Civil Court on the question of title. 

The same view has been taken by other 
High Courts. In 27 I C 152^ the Madras 
High Court held in similar circumstances 
that the Magistrate had no jurisdiction to 
direct that the attached properties should 
be delivered to one of the parties and 
that he should keep them or their sale- 
proceeds, if perishable, in deposit until one 
of the parties establishes its right in a Civil 
Court. In 48 Cal 522^ the Calcutta High 
Court held that it had inherent power to 
give directions as to disposal of property 
attached and dealt with by a Magistrate in 
the course of proceedings instituted without 
jurisdiction under Sec. 145 of the Oodoi 
Statutory effect has since been given to this 
decision by the enactment of S. 561.A of 
the Code whereby nothing therein shall be 
deemed to limit or affect the inherent power 
of the High Court to make such orders as 
may be necessary to give effect to any order 
under the Code or to prevent abuse of the 
process of any Court or otherwise to secure 
the ends of justice. It seems clear therefore 
that this Court has power to pass an order 
that the attachment shall continue, and ixtj 
the circumstances of the case this appearsi 
to be the more appropriate order to paesi 
since release from attachment might result 
in a confiict between the parties or theu 
servants before action to prevent it could* 
be taken by the authorities. 

While therefore upholding the order of 
the District Magistrate oancelling the pre-l 
liminary order under sub-s. (l) of S. 145,j 
I set aside his order directing deliveryj 
of the property to Miyan Tej Singh and 

3. Dashiatb v. Taraohand, (1926)* 12 A IB 

297=89 1 0 614=26 Or L J 1878=21 N I* B 
191 « 

8. Ohenga Eeddi v. Eamasamy Gounden, (IJJ® 
2 A I R Mad 688=27 IC 162=16 Or L JIW. 

4. Figot Y. All Mahammad, (1921) 8 AIR CW su 

=60 10 826=22 Or L J 218=48 Oal 633=8* 
OL7370 (8B). 
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direct that the property inoludiog both the 
imznoyable property and the temple offer, 
inga and tah.bazari dues, shall remain 
under attachment until the question of title 
has been determined by the Oiyil Courts. 
d.S./e.K. Order accordingly. 
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Thakur Lai Bam Partap Singh — 

Plaintiff — Appellant. 

V. 

Ganga Prasad and another — 

Defendants — Bespondents. 

Second Appeal No. 833 of 1936, Decided 
on 2nd October 1939, against decree of 
Diet. Judge, Gonda, D/. 2lBt July 1936. 

U<uriout Loans Act (1918), S« S'^'Suik can 
be brought on series of transactions. 

The Uentions Loans Aot permits a snit to be 
brought on a series of transactions. [P 288 0 1] 

M. Wasim and AU Hasan — 

for Appellant. 

S. N. Srivastaya— for Bespondent 1. 

Judgment.—This second appeal against 
a decree of the learned District Judge of 
Gonda arises out of a suit brought by the 
plaintiff.appellant under S. 83, Agrioultu. 
rists’ Belief Aot. It appears that the plain, 
tiff.appeilant executed three mortgage deeds 
in favour of the respondents between 1918 
and 1920. The first deed, which is Bx. 1, 
on the record, was executed on 1st July 
1918 fora sum of Bs. 20,000 and provided 
for interest at Be 1.8.0 per cent, per mensem 
oompoundable half-yearly. The mortgage 
consideration consisted of the following 
items: 

Bs. 12,616—8—0 paid in cash. 

H 8600—0—0 dne to the mortgagee on bahi 

• kbata account. 

" 176—0—0 dne on aooonnt of interest, 

n 8409—4—0 on account of price of oloth, 
n 100—0—0 interest on price Of doth, 
n 160—(^0 paid In cash. 

u 29—4—0 paid in cash. 

Total Bb, 20,000 

The second mortgage deed, Ex. 2, was 
executed on 19th Maioh 1920, for Bnpees 
98,000. Interest was stipulated at 12 per 
cent, per annum oompoundable yearly. Ont 
of the consideration a snm of ahont Bnpees 
25,000 was set off against the amount due 
on the first mortgage and the rest was 
received in cash. The third deed, Ex. 3, 
WM executed three months later on ITth 
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June 1920. It was a mortgage for Bupees^ 
30,852 and carried interest at 7i per cent, 
per annum oompoundable yearly. This deed 
paid off the earlier deed, Ex. 2, and the rest 
of the consideration was obtained in cash. 
The only question that arises in this appeal 
is whether or not the plaintiff.appellant is* 
entitled to have the transactions of Ist July 
1918 and 19th March 1920, reopened under 
the provisions of the Usurious Loans Aot. 
Both the Courts below have held that these 
transactions cannot be reopened. The trial 
Court reduced the contractual rate of 
interest under the provisions of Sec. 80, 
Agricnltnrists’ Belief Act, and held that a^ 
sum of Bs. 8419.11.0 was still due by the 
plaintiff to the defendants.mortgagees. S. 3,. 
Usurious Loans Act, as amended by the* 
Local Aot 22 of 1934 provides that if 

in any suit to which the Aot applies, the Court 
has reason to believe (a) that the Interest is exces- 
sive or (b) that the transaction was as between the 
parties thereto substantially .unfair, the Court shall 
...... reopen the transaction, take an account 

between the parties and relieve the debtor of all 
liability in respect of any excessive interest .... 

and set aside either wholly or in part any ..... 

agreement made in respect of any loan. 

The question therefore is what is “the 
transaction” in the present case. The learn, 
ed counsel for the respondent says that the 
transaction in suit in the present case is 
only the last mortgage of 17th June 1920, 
and as the stipulated rate of interest, 7| per 
cent, per annum oompoundable yearly, i& 
not excessive and as the transaction was not 
substantially unfair, the two earlier transac. 
tions caDnot*be reopened. We are of opinion 
however that the transaction in suit in the 
present case covers all the three mortgages 
mentioned above. Beyond the fact that the 
mortgage deed of 17th June 1920 was 
mentioned in the plaint first of all, there is 
no indication that the plaintiff wanted an 
account to be taken nnder S. 33, Agrioul. 
turists’ Belief Aot, in respect of that trans. 
action only. On the other band para. 1 (a/ 
of the plaint mentions the earlier transac- 
tions also in the following terms: ^ 

That the mortgage deed mentioned in para. 2 
waB executed in lieu of mortgage deed dated Ist 
July 1918 and 19th March 1920, which carried 
interest at the rate of Re. l-a-Opercent.permeneem 
oompoundable with six-monthly and yearly rests 
and the property was mortgaged which is hard and 
unlawful according to B. S. Usurious Loans Act; 
hence the plaiutifi is entitled to a rendering of 
accounts and a deduction in the interest in the 
consideration money of the deed mentioned in 
para. 1 regarding those deeds. 

Eurtber the relief claimed by the plain, 
tiff clearly shows that he wanted accounts 
to be taken of all 'the three transactions. 
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Sub'Para. (a) of the reliefs claimed is as 
follows : 

That after accounting according to the Agricul* 
tnrists Relief Act regarding the reduction of inter¬ 
est the amount due from the plaintiS to the 
defendants be mentioned and declared that ac* 
counts be made in respect of the deeds mentioned 
in paras. (1) and(la).tbat after making an account 
of interest according to the Agriculturists’ Belief 
Act and Usurious Loans Aot and after making 
deductions of the sums paid by the plaintiS the 
amount due from the plaintiS be notified that if 
any surplus amount be found due to the plaintiS 
then it be got returned to him by the defendants. 

That the Usurious Loans Act permits a 
|8uit to be brought on a series of transac¬ 
tions is shown by the Explanation to proviso 
(i) to S. 3 (l) of the Aot. It runs as follows: 

In the case of a suit brought on a series of trans- 
actions, the expression ’the transaction* means 
for the purposes of proviso (i) the first of such 
transactions. 

We have therefore no doubt that this 
was a suit brought on a series of transac¬ 
tions and that as such we have to see 
whether interest was excessive or the trans¬ 
action was substantially unfair between 
the parties. Under the provisos to sub.s. (2) 
of S. 3 of the Aot on a loan secured by a 


hrst mortgage interest must be deemed to be* 
excessive if the rate exceeds 12 per cent, per 
annum but it is not to bo deemed excessive 
if it does not exceed 7 per cent, per annum. 
By this standard, interest on the mortgage ol 
1st July 1918 was undoubtedly excessive and 
that on the mortgage of 19th March, 1920, 
may possibly be excessive by being in excess 
of 7 per cent, per annum compoundable half- 
yearly. Then again it is alleged by the plain¬ 
tiff and not denied by the defendants that 
the plaintiff has made payments amounting 
toBs. 47,458-14.2 to the defendants out of 
which Bs. 24,147 was paid on account of 
principal and Bs. 23,311.14.2 as interest. 
In view of the above we are of opinion that 
the trial Court should have re-opened alltbe 
three transactions and given relief to the 
plaintiff under the Agriculturists' Belief Aot 
and the Usurious Loans Act. The appeal is 
therefore decreed with costs and the salt 
remanded to the trial Court for retrial by 
reopening all the three transactions. 

d.s./r.e. Suit remanded, 
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SUBJECT INDEX 


Cajitonments ( House Aooommodatlon ) 
Aot (6 0 /1928) —Amendment suggested 

226 

— 7 — The best oriterion for arriving 
at a reasonable figure of rent of a house is 
to find out the rent of bungalows in the 
locality 22a 

Clyil Procedure Code (6 of 1908), S. 55— 
Legal representative includes Hindu son 
becoming ovvner of his father's property by 
survivorship — He is legally bound to pro- 
vide out of estate descending to him main, 
tenanoe payable by father — Maintenance 
oem be enforced against entire property and 
not only against one charged vrith it 45 
—S. 109 (a) —Order passed after calling 
for record under S. 34, N. W. P. P. Courts 
Begulation is not appealable under Bee. 
tion 109 (a) 26a 

-- S, 109 (c) — Hzecution sale set aside 

on consideration of facts — Appeal under 
S. 109 ( 0 ) does not lie 266 

-0. 14, B, 1 — It is mandatory that 

every proposition afQrmed by one party 
and denied by other should be made sub. 
jeot.matter of issue — Omission to do so 
cannot be condoned even if substantial 
justice is done 44 

—0. 21t Br. 54 and 90—Failure to affix 
copy of proclamation at court-house is 
material irregularity 

-0. 21, Br. 66 and 90, 0. 30, B. 3 

—Judgment.debtors sued not as partners 
but as individuals — Pailure to serve 
notice under O. 21, B. 66 on any of them 
amounts to material irregularity under 
O. 21. B. 90 9a 

-- 0,21,B.66(2),Proviso (N,W,F,P.) 

and B, 90 — Decree.holder and judgment- 
debtor giving separate estimate of value of 
property — Failure to give both estimates 
in proclamation is material irregularity 
under O. 21, B. 90 9c 

- 0, 21, Br, 66 (3) and 90 —Failure to 

present application under O. 21, B. 66 (3) 
is material irregularity contemplated by 

O. 21, B. 90 , 96 

*Contxaot Act (9 of 1672), Ss. 21 and 
72r*Pa7ment of bill by consumer to Elec- 
trioity Supply Co. under mistake that it 
bad made rtJes after complying vritb all 
legal preliminaries—This is not mistake as 
to law and S. 21 does not apply—Paymenb 
made under protest after warning that 
supply would be disoonneoted — This is 
ooerdoD and consumer would be entitled to 
refund under 8. 72 86 

1989 Indexes (Pesh.)—2 (2pp.) 


’’'Criminal Procedure Code (6 of 1898), 
Ss. 202 and 436 — Magistrate when pro¬ 
ceeding under 8eo. 202 is not barred from 
cross-examining witnesses— Intensive cross, 
examination by Magistrate of witnesses to 
get at truth is no ground for directing 
further inquiry 166 

- S, 309 — Accused convicted under 

Ss. 302, 304 and 324, Penal Code—Judge's 
refusal to prescribe punishment under Sec. 
tions 304 and 324 is illegal 23 

-- S. 393 —Cumulative sentence of im¬ 
prisonment for more than five years cannot 
be maintained when accused is sentenced 
to whipping 17 

— S. 436 —Further inquiry can be order- 
ed only if Magistrate’s judgment is perverse 

16a 

—S. 626 — Affidavit not sworn before 
High Court—Application for transfer can. 
not be entertained 38c 

S. 639 — 'Commissioner* — Meaning 
explained—Affidavit sworn before Gommis. 
sioner of Oaths appointed under Sec. 139, 
Civil P. C., is not sworn before person 
authorized to administer 386 

- S. 639.A — Chief Minister is public 

servant 38a 

Criminal Trial— Sentence—Practice—As 
a rule, the High Court is reluctant to inter, 
fere with the sentence passed by the trial 
Court ^ 476 

-Practice — Magistrate can accelerate 

hearing of case 38d 

Electricity Act (9 of 1910), S. 21 (2)— 
Buie made by Khattar Electric Engineer, 
ing and General Supply Co. providing that 
every consumer shall pay minimum charge 
of Bs. 25 per annum is ultra vires 8a 

Evidence Act (1 of 1872), S. 92, Proviso 
Mistakes should be genuine and acoi. 
dental 41a 

- S, 92, Proviso (6 )—Terms of written 

contract clear—Necessity of deducing real 
terms from conduct of parties does not 
arise 416 

—5. 167 — In murder case, brothers of 
deceased giving evidence that deceased was 
murdered by their cousin F —On behalf of 
prosecution two other independent witnesses 
who were in neighbourhood at the time 
of crime deposing that they went to spot 
as soon as crime was committed and were 
told by brothers of deceased that F had 
murdered him—Statements of independent 
witnesses held admissible under 8. 157 : 4 


Subject Index, A, E. 1939 Peshawar 


Interpretation of Statntes— Objects and 
reasons — Statute capable of interpretation 
as it stands—Objects and reasons for which 
it was passed must nob be considered 405 
Mortgage—Simple — Unconditional cove¬ 
nant to repay—No delivery of possession— 
PoreoloBure proceedings not contemplated 
— Time allowed for payment of debt — 
Mortgage is simple — Personal liability of 
mortgagor exists unless there is specific 
contract to contrary 41c 

-Mortgagee can relinquish security and 

sue on personal covenant 34a 

Decree though not in proper form 
decree.holder can proceed against mort. 
gaged property 346 

* -Sale by prior mortgagee in execution 

of his decree without impleading puisne 
mortgagee — Subsequent suit by puisne 
mortgagee for sale — Auction, purchaser in 
execution of prior mortgage decree can 
claim payment of amount due under it: did 

North Western Frontier ProYoioe Court 
Begulation (1 of 1931 S. 23 ( 57—Senior 
Sub.Judge taking cognizance of proceed, 
ings under Snooession Act, acts as District 
Judge — Hence appeal from his order lies 
to this Court 30d 

- S. 55—Section does not apply to appeal 

from orders under Succession Act 30a 
♦Penal Code (45 of I860), S, 302 — It is 
wrong to say that accused convicted of 
murder merely on circumstantial evidence 
should not be visited with extreme pen. 
alty: 76 I 0 97, Ooerruled 47a 

- S. 554.4—Small boy striking against 

back wheel of lorry — Boy caught in hind 
wheel and crushed—Lorry stopped within 
short distance — Driver held not guilty of 
rash or negligent act 33 

- S. 334 — Crying of counter.slogans 

does not normally amount to grave and 
sudden provocation though it is likely to 
cause provocation 20 

Pre-emption — Purchaser of property 
transferring it by exchange before pre. 
emption suit to another parson having 
equal right to pre-empt—Pre.emptors'suit 
cannot succeed 3 

♦Press (Emergency Powers) Act ( 23 of 
1931), S. 4 (1), els. (d) and (h) —Article 
published in newspaper — Writer pointing 
out that people of certain community were 
constantly hidnapped by outlaws residing 
in tribal territories and requesting Covern. 


Press (Emergency Powers) Act 
ment to take drastic action to stop kidnap¬ 
ping and raids — Article held did not fall 
either under ol. (d) or cl. (h) of S. 4 (l): 6& 

♦- S. 23 — Limitation — Application 

under S. 23 is civil miscellaneous applica¬ 
tion—Period of two months expiring when 
High Court closed for civil work —Applica¬ 
tion presented on day when Court opens is 
in time 6 a 

PFovincial Small Cause Courts Act (9 of 
1887/, S. 23 — Suit for rent based on rent 
deed—Plaintiff’s title denied but execution 
of lease deed not denied—Sec. 23 does nob 
apply 14c 

- S. 27 — Small cause tried by Judge 

exercising Small Cause Court’s powers on 
regular side —Appeal does not lie 146 

- Art, 8 —Shop is house within Art. 8 

14a 

Punjab Courts Act (6 of 1918) Notifi¬ 
cations under — Notifications Nos. 570 and 
571 of 1889—Applicability to North-Wesb 
Frontier Pcovinoe explained 806 

Punjab Municipal Act (3 of 1911), S. 81 
(as amended in 1933) — Interpretation— 
Bent if not recoverable under the Act can. 
not be recovered by prooednre prescribed 
by S. 81 40 a 

Res Judioata—> Co.defendants — Decision 
when operates as res judioata between oo^ 
defendants stated 1 

Revision — Execution sale—Court commit- 
ting mistakes which result in substantial 
injury — Irregularities resulting in misoar: 
riage of justice — High Court can interfere 
in revision 9c 

Scheduled Distriots Act (14 of 1874), 
jS. 8 —The words “other territory” do not 
apply to territories outside British India 25 
Succession Act (39 of 1925), S. 338, Pro¬ 
viso — Construction — Where there is no 
notification by local Government, Proviso 
does not apply ^ 30c 

Succession oertifloate — Necessity of— 
Person asking for succession certificate pos¬ 
sessing will in his favour by person whose 
property he seeks to realize, is entitled to 
certificate 30tf 

Transfer of Property Act (4 of 1882), 
S. 64 —Sham transaction — Title does not 
pass to the vendee and suit for possession 
is not maintainable 

- S, 95—S. 92 applies to N. W. F. Pro¬ 
vince 34e 


•.£U 


-3 

.i 




THE 

ALL INDIA REPORTER 

1939 

Peshawar J. C.’s Court 



A, I. R. 1939 Peshawar 1 

Almond J. C. 

Kxhulam Ali Amir Khan — Plaintiff — 

Appellant. 

V. 

Amir Khan and others — Defendants 

Respondents. 

Civil Appeal No. 42/10 of 1938, Decided 
on 24th October 1938, from order of Addl. 
Dist. Judge, Peshawar, D/- 17th' March 
1938. 

Re# Judicata— Co-defendants—Deciiion when 

operates as res Judicata between co-defendants 
stated. 

For a decision to operate as res judicata i^fcween 
co-defendants, there must be a conflict of interest 
between the defendants; it must be necessary to 
•decide this conflict in order to give the plaintiff 
the relief he claims and the question between the 
defendants must have been finally decided. Where 
a,ll these ingredients are present the finding ope- 
frates as res judicata between co-defendants even^ if 
in the former suit the plaintiff’s case was dis¬ 
missed in toto ; AIR 1^31 P G 114 and AIR 
2938 P 0 161, Foil.; AIR 1932 Mad 207, Ref. 

[P 2 0 2] 

A. Said Ali Shah — for Appellant. 

K, B. Saaduddin — /or Respondents 4 
and 6. 

Respondent 1 in person. 

Jad^ent. — Ghulam Ali sued Amir 
Khan, Faqir Khan and Bafiq, three bro. 
there, and Abdul Rahman and Abdul 
Manan also brothers for possession of 
11 kls. 17 mis. of land and two houses 
eltuated in village Pakha Ghulam. A refer. 
«Dce to the pedigree.table given in the judg¬ 
ment of the Appellate Court will simplify 
j4<he explanation of the ease. Ghulam Ali 
«lfeged that the property belonged to 
^^oze, that on his death it had been occu- 
^ed by Mt. Begum Jan, his widow, under a 
19S9 W/la 


life interest and that on her death 2| years 
before the suit he succeeded as the rever¬ 
sioner of Feroz. He referred to previous 
litigation ending in a judgment of this 
Court dated 25th May 1936 in Revision 
No. 128 of 1936,^ in which a suit brought 
by Amir Khan, Faqir Khan and Rafiq 
against him, Abdul Rahman and Abdul 
Manan for a declaration of their rights in 
the landed property now in suit had been 
dismissed and he prayed for possession of 
the suit property. The first three defen. 
dants admitted the plaintiff’s suit except 
as regards one of the houses which they 
averred had never been the property of 
Feroz. Defendants 4 and 6 contested the 
suit on the ground that by a certain 
arrangement made in 1886 after the death 
of Feroz between his relatives Mt. Begum 
Jan had become the full owner of the land 
in suit. They prayed for the dismissal of the 
whole suit but made no specific reference 
to the bouse property. The learned trial 
Judge framed the following issues : 

1. Is the question relating to the title of the 
property in dispute barred being res judicata. 

2. In case Issue 1 is not proved, was then the 
property in dispute owned by Mt. Begum Ji and 
in that case defendants 4 and 5 owned any title 
to it. 

2 (a). In case Issue 2 is not proved, was house 
No. 2 owned and possessed by defendants 1 and 2 
(apparently a mistake for defendants 1 to 3). 

3. To what relief is the plaintiff entitled ? 

He found on Issue 1 that the matters in 
dispute were governed by the principle of 
res judicata. On Issue 2 he did not give 
any decision on the facts but merely reite¬ 
rated that the question was governed by 
the principle of res judicata. On Issue 2 (a) 

1. Amir Khan v. Ghulam Ali, Reported in (1936b 
23 A IR Pesh 163=164 I 0 750. 
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he found that defendants 1 to 3 had proved 
that the house vrhich they claim did not 
belong to Feroz and he therefore granted 
the plaintiff a decree for the land in suit 
and for one of the houses and dismissed the 
suit as regards the second house. Against 
that finding defendants 4 and 5, Abdul 
Kahman and Abdul Manan, appealed to 
the Court of the District Judge. It may be 
noted that the appeal was stamped on the 
value of the land only and there is no speci. 
fic mention of the houses in the grounds of 
appeal although it is stated in ground of 
Appeal No. 2 that the finding of the lower 
Court in respect of Issues 1 and 2 is in. 
correct. It must therefore be taken that 
the appeal was as regards the land only. 
The learned Additional Judge reversed the 
finding of the trial Judge regarding the 
operation of res judicata and remanded the 
whole case for redecision under Sec. 161, 
Civil P. C., in view of his findings. Against 
that order the plaintiff has applied for 
revision in this Court and two points have 
been argued by his learned counsel. The 
first is that the decision of the Appellate 
Court on the question of res judicata is in¬ 
correct and that even if it is correct, it did 
not give the learned Judge the right to 
remand the whole case when there was no 
appeal as regards the decision on the two 
houses. On the latter of these two questions, 
it is clear that the case should not have 
been remanded on any point on which the 
appellants had not appealed, but in my 
opinion apart from this question the deci¬ 
sion of the Appellate Court is wrong on the 
question of res judicata. 

The learned Appellate Judge in the course 
of his judgment referred to three decisions 
of their Lordships of the Privy Council 
reported in A I R 1931 P G 114,2 
1932 P C 161^ and A I R 1935 P C 129.* 
The last named case has been wrongly cited 
and as neither party has referred to it in 
the course of their arguments, I am unable 
to say to what case the learned Appellate 
Judge was actually referring. He remarked 
however that in these rulings the point at 

2. Munni Bibi v. Tirloki Nath, (1931) 18 A I R 
P C 114 = 132 I C 598=53 All 103 = 58 I A 
158 (PC.) 

3. Mg. Sein Done v. Ma Pan Nyun, (1932) 19 

A I R P C 161=187 I C 328=10 Rang 822 = 

59 I A 247 (P C). 

• Probably the Appellate Judge had referred to 
AIR 1935 P C 139 which is a case of res judi¬ 
cata rmoDg CO- defendants as the preceding 
two cages— [Ed.] 


issue was between the plaintiff and the 
defendants and that in the present case the 
parties were co-defendants in the former 
suit. This is not a correct statement of 
fact as regards the two former cases ah 
any rate. In both those cases the question 
was whether the principle of res judicata 
operated between co-defendants, and in 
both the cases the following principles were 
laid down for deciding this point : 

(l) There must be a conffict of interest 
between the defendants concerned. (2) It 
must be necessary to decide this conflict 
in order to give the plaintiff the relief he! 
claims and (3) the question between the 
defendants must have been finally decidedJ 

It appears to me that all these ingre¬ 
dients are present in the case now for 
decision. It was in dispute between the 
two sets of defendants in the previous case 
as to whether Mt. Begum Jan acquired full 
ownership rights in the property in dispute 
in 1886. It was necessary in order to decide 
whether the plaintiffs in that case were 
entitled to succeed or not to decide this 
point, and the point was finalliiy decided 
in this . Court. Learned counsel) who haa 
appeared on behalf of the contesting res¬ 
pondents has argued that in the formerh, 
suit as the plaintiffs’ case was dismissed in| 
toto, Abdul Rahman and Abdul! Manan hadj 
no right of appeal and lor this reason the 
finding could not operate against themj 
That however is not one of the conditions 
which have been laid down by their Lord- 
ships of the Privy Council for decision of 
the question, and of the rullings to which 
learned counsel has referred me there is 
only one in which such a principle was laidi 
down. That is reported in 55 Mad 483.* 
It makes no reference to the Privy Council 
rulings and was probably dated before the 
judgments of their Lordships of the Privy 
Council had been published. I am of opinion 
that the questions now arising between the 
plaintiff and the contesting defendants in 
this case are governed by the decisions 
made in the previous case and that the 
plaintiff was entitled to succeed to the 
extent to which his suit was decreed by 
the trial Court. 

I therefore accept this appeal and setting 
aside the order of the Appellate Court 
restore the decree of the trial Court. As 
regards costs I observe that the contesting 

4. Kumarappa Chetti v. Msthnvijaya Ragha- 

natha, (1932) 19 A I E Mad 207=137 I 0 616 

=65 Mad 483=62 M X J 141. 
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defendants 4 and 5 only disputed the rights 
of the plaintiff to the land which is about 
half the value of the total property i n suit. 
I therefore direct that the plaintiff shall 
recover half his costs in all the Courts from 
respondents 4 and 5. No order was made 
by the trial Court os regards the costs of 
the first three. defendants. Only one of 
them has appeared before me and he has 
not been represented by counsel They 
should bear their own costs in this Court. 

D.S./r.k. Appeal accepted. 
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Almond J. C. 

Mdhbub Shah — Defendant — 

Petitioner. 

V. 

Daud and others — Respondents. 

Civil Revn. No. 175 of 1938, Decided on 
8 th November 1938, from order of Addl. 
Judge, Peshawar, D/- 28th April 1938. 

Pre«emption — Purchaser of property trans¬ 
ferring it by exchange before pre-emption suit 
to another person having equal right to pre¬ 
empt—Pre-emptors* suit cannot succeed. 

Where the purchaser of property transfers it 
before the institution of a suit for pre*emption to 
another person having an equal or superior right 
to the pie-emptor in recognition of that person's 
right to pre-empt, then the pre-emptor cannot 
succeed. fP 3 C 2] 

The basis of this principle is that a person with 
a right to enforce pre-emption can do so out of 
Court and thereby defeat a plaintiff also posses¬ 
sing a right of pre-emption who has to come into 
Court to enforce his right. There is no difference 
in principle as to whether such right is enforced 
out of Court by means of a sale or by means of 
an exchange. [P 3 C 2] 

h. Krishan Chand— for Appellant. 

Abdul Latif— for Despondent (Daud).^ 

Mohsin, respondent, in person. 

Order. —By two unregistered sale deeds 
dated 1929 and 1932 respectively Mahomed 
Inam and Nur Khan sold the land in suit 
to Mohsin for an ostensible price of Rs. 198. 
A mutation regarding this sale was entered 
in the revenue papers on 26bh July 1934 
and was attested on 29th August 1934. By 
another mutation entered and attested on 
the same day Mohsin transferred the suit 
-land to Mahbub Shah by exchange for some 
other land. Daud Khan brought a suit for 
pre-emption against both the vendees and 
both the vendors. The suit was first of all 
dismissed on the ground of being time- 
barxOd. That decision was reversed on ap. 


peal and the suit of the plaintiff on being 
remanded was again dismissed by the trial 
Court on the ground that the rights of tho 
plaintiff had been defeated by the exchange 
effected between Mohsin and Mahbub Shah. 
It is not disputed that Daud Khan has a 
superior right of pre-emption to Mohsin 
and only an equal right with Mahbub Shah. 

On appeal to the District Judge, the 
learned Additional Judge reversed the find¬ 
ing of the trial Court and held that the- 
exchange effected between Mohsin and 
Mahbub Shah cannot affect the plaintiff’s 
rights. He therefore decreed the plaintiff’s- 
suit on payment of Rs. 100. Against that- 
decree Mahbub Shah has applied for revi- 
sion and two points have been raised by his- 
learned counsel, viz : (l) the question of 
limitation, and (2) the question of the effect- 
of the exchange between Mohsin and Mah¬ 
bub Shah on the rights of the plaintiff. 

The application can be disposed of on the 
second of these questions. It may be stated 
that there is no direct authority on the- 
point now in issue. There is an abundance 
of authority that where the purchaser o£ 
property transfers it before the institution 
of a suit for pre-emption to another person 
having an equal or superior right to the 
pre.emptor in recognition of that person’s 
right to pre-empt, then the pre-emptor can¬ 
not succeed. It is however contended that 
there is a difference between a sale and au 
exchange. The basis on which the above- 
principle has been laid down is that a per¬ 
son with a right to enforce pre-emption can 
do so out of Court and thereby defeat a 
plaintiff also possessing a right of pre-emp¬ 
tion who has to come into Court to eaforce 
his right. 

I am unable to see any difference in 
principle as to whether such right is en¬ 
forced out of Court by means of a sale or 
by means of an exchange, and the question 
for consideration in this case is whether 
the exchange effected between Mohsin and 
Mahbub Shah was effected with a view to- 
enforcing the right of Mahbub Shah ta 
pre-empt the disputed property. It appears- 
to me that all the circumstances of the case- 
indicate that this was so. The land in suit 
is situated in village Bakhshali. The ven¬ 
dors were residents of village Shahbaz. 
Garaha. Mohsin, the first vendee, was a. 
resident of Bakhshali but owned no land 
there. The second vendee, Mahbub Shah, a& 
well as the pre-emptor, are also residents of 
Bakhshali and own land there. The original 
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transaction between the vendors and Moh- 
sin took place in 1929 and 1932, but no 
attempt was made to give effect to the 
transaction in the revenue papers until 
1934 when on one and the same day not 
only the original sale but also the exchange 
transaction were entered in the revenue 
papers and they were also attested on the 
same day. It seems to me in these circum¬ 
stances that Mohsin was afraid of getting 
the transaction entered in the revenue 
papers lest he should be ousted by a possible 
pre-emptor and that when he saw that this 
was likely, he allowed Mahbub Shah to 
enforce his right to pre-emption. 

For these reasons, I am of opinion that 
the decision of the first Court was correct. 
I therefore accept the petition and setting 
aside the order of the Appellate Court res¬ 
tore that of the trial Court dismissing the 
plaintiff’s suit. The defendants will have 
their costs throughout. 

d.s./r.k. Petition accepted. 
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Fakir Jumma Khan 
Accused — Appellant. 

V. 

Emperor. 

Criminal Appeal No. 366 of 1938, Deci¬ 
ded on 9th November 1938, from order of 
6 ess. Judge, Peshawar, D/- 13th October 

1938. 

Evidence Act (1872), S, 157—In murder 
case, brothers of deceased giving evidence that 
deceased was murdered by their cousin F —On 
behalf of prosecution two other independent 
witnesses who were in neighbourhood at time 
of crime deposing that they went to spot as 
: 80 on as crime was committed and were told by 
brothers of deceased that F had murdered him 
— Statements of independent witnesses held 
■ admissible under S. 157. 

In a litigation between a nephew F and bis 
uncle in respect of certain land the nephew got a 
decree but as his uncle would not give him posses¬ 
sion in spite of the decree the nephew had to resort 
to Criminal Court without success. One day while 
the sons of the uncle O and A accompanied by M 
were bringing sheaves of wheat from the disputed 
field, G was shot dead and F was alleged to be the 
murderer. On behalf of the prosecution A and M 
gave the story as set out above. On behalf of the 
prosecution there were two other independent wit¬ 
nesses who were in the neighbourhood of the place 
at the time of the crime. They said that they 
heard two shots, went to the scene of murder, 
found deceased lying dead and were told by A and 
M that F had murdered him ; 

Held that the statements of the two indepen- 
'dent witnesses were jadmissible under S. 157 to 


corroborate A and M in that they charged F at 
once. [P 5 0 2] 

Held further that there was sufficient motive 
for the accused to kill the deceased. [P 6 0 2] 

Saaduddin Khan — for Appellant. 

Sher Ali Khan, Public Prosecutor — 

for the Grown. 

Mil? Ahmad J.—Fakir is a nephew of 
Faizullah, being the son of his brother 
Jumma Khan. (He has been wrongly 
shown to be the son of Mohd. Khan in 
some places.) They live at Khushmuqam, 
which is situated at 7 miles from the 
Pabbi Police Station in the Peshawar Dis¬ 
trict. There is a plot of land which Fakir 
claimed as his property but Faizullah 
would not admit his right to it. They had 
litigation. Fakir came out successful. Fai¬ 
zullah would not give its possession to 
Fakir in spite of a decree and Fakir had to 
resort to Criminal Courts without success. 

At about digar time on dtb May 1938 
Ghulam Habib and Abdul Wahid, sons of 
Faizullah, accompanied by Manai, went to 
the disputed field to bring sheaves of wheat 
home. The cart on which they were bring, 
ing them was overturned halfway between 
the field and the garden of Hastam. They 
had to give up the idea of taking it further. 
They therefore unyoked the bullocks and 
started with them for their bouse. On the 
way Ghulam Habib entered the garden of 
Hastam in order to ease himself. He had 
not gone far when he was fired at. He 
dropped down dead. Faizullah, the father 
of Ghulam Habib, appeared at the Police 
Station at 11 o’clock in the night and 
charged Fakir, his nephew, with the murder. 
Consequently, Fakir was placed for his trial 
under S. 302, I. P. C., before the Sessions 
Judge, Peshawar. The prosecution produced 
the following evidence : 

(a) Doctor. The deceased had received 
pellet wounds in the area of the sternum 
and also on the back of the right hand. The 
right lung and the heart were injured, 
causing death. 

(b) Faizullah. He gave the information 
with regard to the quarrel over the land. 
He alleged that he was in possession of it 
even then. He was near the place of occur- 
rence when he heard shots. He went to 
the spot and was told that Fakir had mur¬ 
dered his son. He proved the F. I. B. 
which he had made to the police. It is 
significant that in this report Umar Khan 
was mentioned as having seen Fakir run- 
ning away after committing the crime. 
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(o) Patwari, The disputed land bad 
Khasra No 473. It measured 7 kanals. 
Fakir and Faizullah had shares in it besides 
others. Faizullah was in possession of more 
than his share. 

(d) Abdul Wahid and Manai, They 
gave the story set out above. Manai admit¬ 
ted that Hamesh Gul was his brother and 
he was married to the daughter of a 
nephew of Faizullah. He also did not deny 
that Fakir had brought a criminal case 
against him, the deceased and Abdul Wahid 
jointly. 

(e) Umar Khan. He was in the vicinity 
at the time of occurrence. He heard a shot 
and then saw Fakir going armed with a 
single barrelled gun. They met each other 
but he did not try to arrest him because 
he was unarmed. 

(f) Shah Mohammad and Amirzada. 
They were also in the neighbourhood. 
They heard two shots and cries from the 
garden. They went to the scene of murder. 
They found the deceased lying dead and 
were told by Abdul Wahid and Manai that 
Fakir had murdered him. 

(g) Ghulam Khan^ A. S. I. Khush 
Muqam village is 6-7 miles from Pabbi by 
the direct road and 4 miles by a short 
route. He reached the spot at 1-30 A. M. 
The garden in which the murder took place 
is not dense and a man can be seen moving 
about. 

The accused denied the charge. He said 
that Faizullah, his uncle, was inimical 
towards him and wanted to get him hanged 
80 that he should obtain his property. He 
did cot produce any defence. Three of the 
assessors found the accused innocent and 
the fourth declared him to be guilty. The 
learned Sessions Judge observed that the 
statements of Umar Khan, Amirzada and 
8hah Mohammad, who were independent 
witnesses, afforded corroboration of the 
testimony of Abdul Wahid and Manai. He 
therefore convicted Fakir under 8. 302, 
1. P. C., and sentenced him to death. The 
convict has presented an appeal to this 
Court and the sentence of death is also 
before us for confirmation. We have care¬ 
fully considered the evidence of Umar 
Ehan. We have come to the conclusion 
that there is nothing to shake his veracity. 
He saw the accused going away from the 
spot with a single barrelled shotgun in his 
possession after the deceased was shot. 
Again, Amirzada and Shah Mohammad are 
.^^disinterested witnesses. They say that 
1989 wyi8 (4 pp.) 


they arrived at the spot immediately after 
the shots were heard by them, and Abdul 
Wahid and Manai charged Fakir with the 
crime. The oritioizm of the evidence of 
these witnesses by the learned counsel for 
the appellant is to the following effect: The 
field of Umar Khan being far away he had 
no business to reach there and therefore 
he was a hired witness. The statements of 
Amirzada and Shah Mohammad were not 
relevant because they proved what was 
said by Abdul Wahid and Manai to them 
and those statements could not be taken to 
be a part of res gestce under S. 6, Evi- 
-dence Act. The objections preferred by the 
learned counsel do not appeal to us. tfmar 
Khan says that he had bought clover 
which was close to the scene of occurrence. 
He has not been contradicted on this point 
and his presence in the neighbourhood is 
therefore established. The statements of 
Amirzada and Shah Mohammad are admis¬ 
sible under Sec. 157, Evidence Act. They 
have been used by the prosecution to cor¬ 
roborate Abdul Wahid and Manai in that 
they charged Fakir at once. There is every 
reason to believe that they have told the 
truth and their evidence is therefore of 
great value. 

The learned counsel urged that there 
was not sufficient motive for the accused 
to kill the deceased. We think that it is 
otherwise. The party of the complainant 
were bringing sheaves from the very field 
which the accused had won and the posses¬ 
sion of which Faizullah would not give 
over to him. He would be naturally in¬ 
censed at their taking his wheat stalks and 
we think that it was due to this immediate 
cause that the accused took such a rash 
step. The counsel also urged that there was 
a great delay in making the report to the 
police. We do not think that there has 
been any undue delay. Faizullah had to 
take the body of his son to the village and 
then start for the Thana. He must have 
started at 8 P. M., for the offence took place 
at about 7.15 P. M. The Sub-Inspector says 
that the short route is nob even and ha 
would naturally take the direct road. Being 
an old man he would not take less than 
2i hours to reach the Police Station. The 
report made at 11 P. M. has therefore not 
been made after any appreciable delay. 
The statements of the three independent 
witnesses, when taken together with tho 
evidence of Abdul Wahid and Manai, con. 
■olnsively establish the guilt of the accused. 
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We are therefore satisfied that Fakir has 
murdered Ghulam Habib. The conviction 
is consequently maintained. The murder 
■was brutal and premeditated. The death 
penalty is therefore well merited. The ap¬ 
peal is dismissed and the sentence of death 
is confirmed, 

d.s./e.k. Death sentence confirmed. 


A, LR. 
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Almond J. G. and Mir Ahmad J. 

In re Sant Singh Sardar Battan Singh, 
Printer, Editor d Publisher of " Sar. 

hadi Sikh Samachar " Peshawar _ 

Petitioner. 

Misc. Case No. 50 of 1938, Decided on 
17th December 1938. 

^ (a) Press (Emergency Powers) Act (1931), 
.* 23—Limitation—Application under S. 23 is 
civil miscellaneous application—Period of two 
months expiring when High Court closed for 
civil work — Application presented on day 
when Court opens is in time. 

Applications under S. 23 being in the nature of 
of civil proceedings are treated as civil miscella- 
neous applications. Therefore when the period of 
two months for applying under S. 23 to set aside 
an oMer n^de under Sec. 7 expires on a day when 
the High Court is*closed so far as civil work is 
concerned, such application if made on the day 
when the High Court re-opens will be deemed to 
nave been presented in time. [P 7 0 1, 2] 

O (Emergency Powers) Act (1931). 

S. 4 (1), CIs. (d) and (h)—Article published in 
newspaper—Writer pointing out that people of 
certain community were constantly kidnapped 
by outlaws residing in tribal territories and 
requesting Government to take drastic action 
to slop kidnapping and raids—Article held did 
not fall either under Cl. (d) or Cl. (h) of S. 4(1). 

Where in an article published In a newspaper, 
the writer pointed out that people of a communitv 
were being tortured, harassed and constantly 
kidnapped into tribal territories by outlaws who 
absconded into such territories and further sug. 
gested that if^ a man committed cruelty he should 
be bombed without warning so that it may serve 
as a deterrent to cruel persons and he concluded 
the article by requesting the Government that the 
area where the outlaws took shelter should be razed 
to the ground by bombing ; 

^ article did not fall under 8. 4 (1) 

01. (d) or CL (h) as it was only an honest criticism 
offered with a view to persuade Government to 
take drastic action to stop kidnapping and raids 
and It could not be said that the writer in doing 
so had any malice or was trying to bring the 

Government m disrepute. [P 7 0 2 ; P 8 0 1 ] 

L. Charanjit Lai — for Petitioner. 

S. Raja Singh, Advocate-General_ 

for the Local Government, 
Mir Ahmad J—Under S. 7 (3) Press 
ILmergenoy Powers) Act (23 of 1931) the 


Provincial Government has the power to 
call upon the publisher of any newspaper 
to deposit with the Magistrate within 
whose jurisdiction the newspaper is pub¬ 
lished security not less than Es. 500 and 
not more than Rs. 3000 if the newspaper 
has published any words which fall within 
the ambit of S. 4 of the same Act as 
amended by S. 16, Criminal Law Amend¬ 
ment Act (23 of 1932). Under these powers 
the Provincial Government of the N. W. 
F. P. has on 27 th July 1938 issued a notice 
to the publisher of “ Sarhadi Sikh Sama¬ 
char ” calling upon him to deposit the seou- 
nty of Rs. 500 before 10th August 1938. 
The reason given in the notice was that in 
the issue of the paper dated 29th June 1938 
there were words which fall -within the 
purview of S. 4 (l) (d) and (h). For facility 

of reference the sub*clauses are reproduced 
as follows: 

f ° into harted or contempt His Majesty 

or the Government established by law in British 
India or the administration of justice in British 
India or any class or section of His Majesty’s 
subjects in British India, or to excite disaffection 
towards His Majesty or the said Government ; (h) 
Promote feelings of enmity or hatred between 
different classes of His Majesty’s subjects. 

Wo may note that the following Expla¬ 
nations also occur in this sub-section. 

^rplanation ^.“Comments expressing disappro¬ 
bation of the measures of the Government with a 
to obtain their alteration by lawful means 
without exciting or attempting to excite hatred, 
contempt or disaffection shall not be deemed to be 
of the nature described in Cl. (d) of this sub¬ 
section. 

Explanation 3.—Comments expressing’disappro- 
bation of the administrative or other action of the 
Government without exciting or attempting to 
excite hatred, contempt or disaffection, shall not 
be deemed to be of the nature described in Cl. (d) 
of this sub-section. 

Explanation 4 .—Words pointing out, without 
malicious intention and with an honest view to 
their removal, matters whioh are producing or 
have a tendency to produce feelings of enmity or 
harted between different classes of His Majesty’s 
subjects shall not be deemed to be words of the 
nature described in Cl. (h) of this sub-seotion. 

Under S. 23, Press (Emergency Powers) 
Aofe, the publisher of a newspaper who has 
been ordered to deposit security under Sec¬ 
tion 7 (3) of the Act has a right within 

two months from the date of such order to 
apply to the High Court for the local area in 
which such order was made to set asids suoh 
order and the High Court shall decide if the news¬ 
paper .... in respect of which the order waa 
made did or did not contain any words . ■ . • 
of the nature described in S. 4, sub-s. (1), 

The publisherof *SarhadiSikh Samachar* 
has therefore presented an application to 
this Court with the request that the order 
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of 27th July 1938 should be set aside. This 
applioation was instituted on 4th October 
1938. A notice was issued to the Advocate. 
General and to the Chief Secretary of the 
Government of this Province by this Court. 
The Advocate-General has entered appear¬ 
ance on behalf of the Provincial Govern, 
ment and has raised the objection that the 
petition is time-barred. It was urged that 
it was necessary that the application should 
have been presented within two months 
from the date of the order (that is to say 
'by 27th September 1938). The objection 
was met by the reply that this Court was 
closed for all civil work during the month 
of September and that the petition was 
■therefore filed on the first day on which it 
opened after the September vacations viz. 
on 4th October 1938. The proceedings under 
S. 23 of the Act 23 of 1931 are obviously in 
the nature of civil proceedings, for High 

Court has been defined in S. 2, sub-cl. 3 as 
iiho highest OivU Court of appeal for any looal 
area except in the case of the Province of Ooorg 
where it means the High Oourt of Judicature at 
Madras. 

In S. 27 of the Act the High Court is 
required to frame rules to regulate the pro. 
cedure for entertaining applications under 
S. 23 and it has been laid down that 

•until suoh rules ate framed the practice of such 
<Joutt in proceedings other than suits and appeals 
-Shall apply, so far as may be practicable, to suoh 
applications. 

This in other words means that they 
Ishall he treated as miscellaneous civil appli- 
loations. Now this Oourt was closed during 
the month of September so far as civil 
work was concerned and the application 
even if brought to the Oourt could not have 
-been accepted during that month. S. 4, 
iiimitation Act, lays down that if the period 
of limitation expires on a day when the 
^urt is closed, the suit, appeal or applioa- 
iiion may be presented on the day on which 
the Court opens. S. 29 of the same Act 
makes this S. 4 applicable to proceedings 
under special and local laws. 3. 10, Gene- 
ral Clauses Act (all India) or of the N. W. 
X P. General Clauses Act, 1932, also runs 
thus: 

Where, by any Aot, aqy act or proceeding is 
jdireoted or allowed to be done or taken in any 
Court or office on a certain day or within a pre- 
'Scribed period, then, if the Oourt or office is closed 
on that day or the last day of the presoribed 
.period, the aot or proceedings shall be considered 
As done or taken in due time, if it is done or taken 
•on the next day afterwards on which the Court or 
•office is open. Provided that nothing in this See. 
Aion shall apply to any aot or proceeding to which 
(the ^imitadion Aot, 1908, applies. 


The Court being closed on 27th Septem¬ 
ber 1938 the application could, under S. 4, 
Limitation Act, be presented on the first 
day on which this Court opened, i, e. the 
4th October 1938. Consequently we hold 
that the application was presented within 
time. Turning to the merits of the case we 
reproduce in extenao the article which has 
been declared to have contravened the 
provisions of Sec. 4 (1) (d) and (h). The 
following is the text of that article: 

Bombino on The frontier 

Questions are often asked in the Parliament that 
bombing on the Frontier is against civilisation. 
The real difficulty lies in the fact that the mem- 
l^rs who ask these questions have no knowledge of 
Indian adairs and are little acquainted with the 
mentality of the Fathans, residing in the Tribal 
Territory. The regrettable thing is that on the one 
hand these members sympathize with Ohina and 
Abyssinia and on the other hand criticise the 
policy of the Government of India. Japan and 
Italy are condemned for their cruelty in bombing 
the people of China and Abyssinia. Does nob the 
same state of aSairs exist on the Frontier ? The 
poor and helpless Hindus and Sikhs are being con¬ 
stantly kindnapped into the Tribal Territory by 
these cruel Patbans and even orphan children and 
women are not spared. They are tortured and then 
let ofi on payment of Rs. 2000 or Rs. 3000 as 
ransom. The Muslim population on the Frontier 
is 92 p.o. and the Hindus and Sikhs number about 
8 p.c. But so far as kidnapping and looting is con- 
cerned our share is even more than 92 p.o. A few 
years ago Hiss Ellis was kidnapped. Forces were 
immediately sent and series of questions were 
asked in the Parliament. The Government of India 
was requested to take drastic measures. If this 
principle could be applied in the case of Miss Ellis, 
why not in the case of the four Hindu girls of 
Umar Tittar Ehel? Is it because they are Hindus? 

In my opinion even the policy of giving 21 
hours warning is wrong. If a man commits an aot 
of cruelty be must suSet for it. Bombing should 
be done without any warning so that it may serve 
as a deterrent to cruel persons. Religious fanatics 
frequently murder Hindus and Sikhs and abscond 
into the Tribal Territory. With folded hands I 
pray to Hon’ble Dr. Khan Sahib that the area 
where the outlaws take shelter, should be razed to 
the ground by bombing. If this is done I can say 
with certainty that all the outlaws will be sent 
back to the British territory within 21 hours and 
in future no one will dare to abscond and murders 
will almost come to an end. 

We have carefully considered the ori. 
ticism and we do not see anything in it 
which might be taken to bring into hatred 
or contempt His Majesty or the Govern, 
ment established by law in British India 
or to excite feelings or hatred between two 
classes of His Majesty’s subjects. In our 
opinion it is an honest criticism ofiered 
vdth a view to persuade the Government 
to take some drastic action in Waziristan 
in order to stop kidnapping and raids. It 
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cannot be said for a moment that in doing 
so the author of the article had any malice 
or was trying to bring the Government into 
disrepute. We therefore accept the petition 
and set aside the order of the Provincial 
Government. , 

n.s./b.k. Petition accepted. 
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Mir Ahmad J. 

Kaha Ram Tej Bhan SeJcari — Plain, 
tip — Petitioner. 

V. 

Khattar Electrical Engineering & 
General Supply Co., Ltd.,Dera Ismail 
Khan — Defendant — Respondent. 

Civil Eevn. Nos. 241 and 242 of 1938, 

Decided on 13th January 1939, against 

judgment and decree of Judge, Small Cause 

Court, Dera Ismail Khan, D/. 30th April 
1938. 

(a) Electricity Act (1910), S. 21 (2) — Rule 
made by Khatt^ Electric Engineering and 
Ueneral Supply Co. providing that every con¬ 
sumer shall pay minimum charge of Rs. 25 per 
annum is ultra vires. 

The rule made by the Khattar Electric Engi¬ 
neering and General Supply Co. Ltd. Dera Ismail 
iihan, providing that every consumer shall pay a 
minimum charge of Rs. 25 per annum, had not 

approval of the Government. 
Ihe fact that 1936 the company had addressed 
a letter to the Chief Engineer on the subject and 
had received the reply that in the case of each 
^nsumer the recovery of the minimum charge 
was lawful from the date of the contract entered 
into by that consumer with the company is no 
approval of the rule and therefore the rule is ultra 

[P 9 0 1] 

* (b) Contract Act (1872), S.. 21 and 72 - 
Payment of bill by consumer to Electricity 
Supply Co. under mistake that it had made 
rules after complying with all legal prelimi- 
naries—This is not mistake as to law and S. 21 
does not apply — Payment made under protest 

*VPP*y be discon- 

u ...T a*"*® coercion and consumer would 

to refund under Sec. 72. 

of electricity pays the bill to 
jne electricity supply company under mistake that 
the company had made rules after all necessary 
i^al prehmmaries had been gone through, this is 

force in British 

H < 7*0 ’ ^ mistake of fact and is covered by 

. Besides this, if the payment is made under 
protest after being warned that supply would be dis- 
connected if the payment is not made, this is suffi¬ 
cient to constitute coercion in the general sense of 
tne word and the consumer would be entitled to 
refund under Sec. 72, [P 9 0 1] 

Ganesba Khan — for Petitioner, 

L. Manohar Eal — for Respondent. 

• interesting question arises 

in these two connected revisions presented 


to this Court by Eup Chand and Kaka 
Ram under S. 25, Small Cause Courts Act. 
Rup Chand had to pay Rs. 33-6-0 and 
Kaka Ram Rs. 19-6-0 to the Khattar Elec¬ 
tric Engineering and General Supply Co., 
Ltd., Dera Ismail Khan, in the following 
circumstances ; The company had made a 
rule that every consumer shall pay a mini¬ 
mum charge of Rs. 25 per annum. In fact 
this rule was one of those which were 
printed on the back of the application form 
which every consumer had to sign and pre¬ 
sent to the company before obtaining a 
connexion. The company insisted on the 
payment being made and debited every 
consumer with the difference between the 
minimum charge and the price of the 
energy consumed during the years 1934 
and 1935. The two amounts referred to 
above represent this balance. I may point 
out that it is admitted before me by the 
counsel for the respondent that the money 
was paid by Rup Chand and Kaka Ram to 
the Electrical Inspector under protest and 
the latter paid it to the company. Rup 
Chand sued the company for refund of 
Rs. 40 claiming Rs. 6-10-0 as interest. 
Kaka Ram sued for Rs. 19-6-0 paid by him. 
They both alleged that these items had 
been unlawfully recovered from them by 
the company. The Small Cause Court 
Judge, D. I. Khan, dismissed the suits on 
the ground that the payments were volun¬ 
tarily made and that consequently the 
appellants could not ask for refund under 
Sec. 72, Contract Act. 

On hearing the counsel, I have come to 
the conclusion that the rule asking for a 
minimum charge of Rs. 25 a year is ultra 
vires. There is no mention in the license of 
a power to recover this amount. Under 
para. 8 of the license which is published in 
the N. W. F. P. Government Gazette dated 
Slst March 1922, p. 354, and according 
to Sec. 21, sub-s. 2, Electricity Act, no 
rules can be enforced by the company un¬ 
less or until they had previously been ap¬ 
proved by the Government. It is admitted 
before me that the rule asking for a mini¬ 
mum charge had not been made with the 
approval of the Government. In 1936 the 
company had addressed a letter to the 
Chief Engineer on the subject and had re¬ 
ceived the reply that in the case of each 
consumer the recovery of the minimum 
charge was lawful from the date of the 
contract entered into by that consumer 
with the company. In law this is no- 
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approval of the rule. I hold therefore that the 
rule was ultra vires. The oounsel for the 
respondeat has however taken up the posi. 
tion that the payment was voluntarily 
made under a mistake of law and that 
therefore the petitioners oould not ask for 
a refund. He relied on Seo. 21 and Seo. 72, 
Contract Aot, for this proposition. Sec. 21 
runs thus : 

A Qontraot is not voidable because it was caused 
by a mistake as to any law in force in British 
India, but a mistake as to a law not in force in 
British India has the same eSect as a mistake 
of fact* 

Section 72 is as under : 

A person to whom money has been paid or any* 
thing delivered by mistake or under coercion, 
must repay or return it. 

I have no doubt that S. 21 has no appli* 
cation to this case. According to that 
Section a refund cannot be allowed if the 
contract has been made under *'a mistake 
as to any law in force in British India.” 
The petitioners gave the money to the 
company under the mistake that the com. 
pany had made rules after all necessary 
legal preliminaries had been gone through 
and this is certainly not a mistake as to 
any law in force in British India. In my 
opinion this is a mistake of fact and is 
covered, by Sec. 72, Contract Act. Again I 
am of opinion that the money was paid by 
,thd petitioners under coercion. It is not 
denied by the counsel for respondent that 
the petitioners paid the money to the 
Electrical Inspector under protest after 
they had been warned that they would be 
disconnected if they did not make the pay. 
meets. This, to my mind, is sufbeient to 
constitute “coercion” in the general sense 
of the word which it is now well settled is 
the sense in which the word should be 
construed. For these reasons I disagree 
with the learned trial Judge and hold that 
6. 72, Contract Act, applied to these cases. 
.1 accept the petitions and set aside the 
decrees of the lower Court. I do not think 
Bup Chand is entitled to interest. He should 
therefore get a decree for Bs. 33-6-0 and 
Kaka Bam for Bs. 19-6-0. They shall have 
their costs in both Courts. 

4 

D.S./b.E. Petitions accepted. 
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Firm Bundhel Khand Cycle d Motor 
Agency and others — Petitioners. 

V. 

Peoples Bank of Northern India Ltd, 
and another — Respondents. 

Civil Revn. No. 299 of 1938, Decided on 
21st February 1939, from order of Addl. 
Judge, Peshawar, D/. 7th June 1938. 

(a) Civil P. C. (1908), O. 21, Rr. 66 and 90, 
O. 30, R. 3 — Judgment-debtors sued not as 
partners but as individuals — Failure to serve 
notice under O. 21, Rule 66 on any of them 
amounts to material irregularity under O. 21, 
Rule 90. 

Where several judgment-debtors are sued not as 
partners in the name of their firm but as indivi¬ 
duals and the decree directs all of them to pay 
the decretal amount, notices in execution under 
O. 21 , R. 66 must be served on all judgment-deb¬ 
tors. Failure to serve such notice on any of them 
amounts to an obvious breach of 0. 21, R. 66 
which cannot be cured under 0. 30, R. 3 and 
which therefore amounts to a material irregularity 
within the meaning of 0. 21, R. 90. [P ll C 2] 

(b) Civil P. C. (1908), O. 21, Rr. 66 (3) and 
90—Failure to present application under O. 21, 
R. 66 (3) is material irregularity contemplated 
byO. 21, R. 90. 

Order 21, R. 66 (3) makes it mandatory that an 
application by the decree-holder under Rule 66 
should be given, as it gives advantage to the Court 
of enabling the execution Judge to obtain all 
necessary information required for drawing up a 
proclamation of sale. Therefore failure of the 
decree-holder to present an application under 
0. 21, R. 66 (3) is a material irregularity contem* 
plated by 0. 21, R. 90. [P 11 C 2 ; P 12 C 1) 

(c) Civil P. C. (1908), O. 21, R. 66 (2), 
Proviso (N. W. F. P.) and R. 90—Decree- 
holder and judgment-debtor giving separate 
estimate of value of property — Failure to give 
both estimates in proclamation is material 
irregularity under O. 21, R. 90. 

Proviso to 0. 21, R. 66 (2) does not condone the 
failure of the execution Judge to mention the cor¬ 
rect estimate of the value of property proposed to 
be auctioned. When the decree-holder and judg¬ 
ment-debtor give their respective estimates of the 
value at two different figures, failure to give both 
the estimates in the proclamation is serious omis¬ 
sion likely to influence the minds of those who 
propose to buy the property and therefore amounts 
to material irregularity referred in O. 21, R. 90. 

[P 12 C 1] 

(d) Civil P. C. (1908), O. 21, Rr. 54 and 90 
— Failure to affix copy of proclamation at 
court house is material irregularity. 

Failure to afl&x a copy of the sale proclamation 
at the court house of tbs execution Judge amounts 
to irregularity of a material character as described 
in 0. 21, R. 90. [E* 12 c 1] 

(e) Revision —• Execution sale — Court com* 
mitUng mistakes which result in substantial 
injury^— Irregularities resulting in miscarriage 
of justice — High Court can interfere in revi¬ 
sion. 


B. K. 0. & M. Agency v. Peoples Bank Ltd. 


1989 W/2 


10 Peshawar B. K. C. & M. Agency v. Peoples Bank Ltd. (Mir Ahmad J.) A. L R 


Where in execution proceedings for the sale of 
property there has been misunderstanding as re. 
gards the legal position and the Courts commit 
serious mistakes in ignoring many important fac¬ 
tors in connexion with theproperty putupfor sale, 
and are largely carried away by the fact that there 
is no substantial injury but where the various 
material irregularities in fact cause substantial 
injuries, the irregularities must be deemed to have 
resulted in miscarriage of justice and High Court 
can in such case interfere by way of revision. 

[P 13 C 2] 

L. Charanjit Lai — 

for Petitioners (Judgment.debtors). 

L. Mehr Chand Mahajan, Pir Bakhsh 
and Qazi Abdul Wahab — for Bes. 
pondent (Auction.purchaser). 

S. Saran Singh — for Bespondent (De. 
cree.holder). 

Order.—The Peoples Bank of Northern 
India obtained an ex parte decree against 
the firm Bundhel Khand Motor and Cycle 
Agency Noxvshera, Johari Lai, Brij Lai 
minor through Jaggan Nath and Sri 
Krishan. The decree was passed by a 
Court at Lahore and the decretal amount 
was a little more than Es. 4000. The 
Bank applied for execution and obtained a 
transfer to Peshawar. The Senior Sub- 
Judge, Peshawar, who dealt with the 
application, attached property of the judg- 
ment-debtors situated in Nowshera and 
ordered its sale. At the sale only three 
bidders offered to buy. The property was 
knocked down to K. B. Mian Feroz Shah 
for Es. 12,000. The judgment-debtors pre¬ 
ferred objections. They were rejected by 
the Senior Sub.Judge. An appeal to the 
District Court also failed. The judgment- 
debtors have come up on revision to this 
Court. The principal objections put for¬ 
ward by the judgment-debtors in the lower 
Appellate Court and the findings given 
thereon by the learned Additional Judge 
were as follows : 

Objection No 1. — Brij Lai minor was 
represented in the suit by on© Jaggan Nath, 
a clerk of the Court of the Sub-Judge at 
Lahore, because Johari Lai would not agree 
to represent him. During the execution 
proceedings the Court issued notices under 
O. 21, E. 66, Civil P. C., to Brij Lai 
minor through Jaggan Nath, to Sri Kri¬ 
shan and to Johari Lai and the reports on 
the notices were that Jaggan Nath was in 
prison, that Sri Krishan refused service 
and that Johari Lai had been served. The 
examination of the process-server showed 
that the report with respect to the guardian 
of the minor was based on a mistake and 
that Jaggan Nath was working in the Court 


of the Sub-Judge at Lahore and was not in 
jail. The process-server explained that the 
agent of the decree-holder told him that 
Jaggan Nath was in jail. The process-server 
added that be knew that one Dasrat Lai, a 
relation of Brij Lai, was in prison and that 
the representative of the decree-holder told 
him that Jaggan Nath was another name 
of Dasrat Lai. It was urged by counsel 
that owing to this mistake the minor re¬ 
mained unrepresented and his interests 
were not protected. He concluded that all 
the proceedings were ultra vires. The 
learned Additional Judge disposed of this 
argument by depending upon O. 30, E. 3, 
Civil P. C. He held that as two of the adult 
partners were served the third minor 
partner need not have been served. 

Objection No. 2. — The execution Judge 
had not entered in the proclamation of sale 
the correct value of the property. The 
learned Additional Judge disposed of this 
argument by referring to the amendment 
added to O. 21, E. 66, Civil P. C., in the 
N. W. F. Province which lays down that 
the Court need not give its own estimate 
of the value of the property but that the 
proclamation should include the estimate 
if any given by either or both of the parties. 

Objection No. 3. — The auction did not 
take place long enough to attract bidders. 
Attention was invited to the fact that the 
bailiff had not noted in the report the hour 
at which the auction began and that at 
which it was closed. The bailiff deposed in 
evidence that he opened the auction at 
10 A. M. and closed it at 2.30 P. M. The 
learned Additional Judge believed the bai¬ 
liff and refused to believe that the sale was 
a hurried affair. It was also urged in the 
lower Appellate Court that the irregulari¬ 
ties in publishing and conducting the sale 
had caused substantial injury because the 
property had fetched a price much lower 
than the market value. The learned Addi¬ 
tional Judge did not agree on this point 
also because he believed the statement of 
Mr. F. H. Khan who said that the building 
was worth Es. 12,300. 

The learned counsel who appeared before 
me on behalf of the judgment-debtors re¬ 
peated the arguments which were taken at 
the Bar in the District Court. He added (l) 
that the judgment-creditor had not pre¬ 
sented an application under 0.21, B. 66 (3)» 
Civil P. C., (2) that a copy of the procla¬ 
mation of sale was not affixed to the Court 
house as required by O. 21, E. 54 (2) read 
with O. 21, E. 67 (1), OivU P. 0.,. and 
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(S) that substituted service should have 
been ordered in the case of Sri Krishan 
under 0. 48, E. 2, Oivil P. 0., read with 
O. 5, E. 20, Civil P. 0. X may note that 
these points were taken in the grounds of 
appeal but had not been noticed by the 
learned Additional Judge in his judgment. 
As regards the auction itself learned counsel 
pointed out that the other two bidders, 
Makhdum Shah and Mohammad Amin, 
were interested in the auotion.purohaser ; 
the former being a nephew of Muzaffar 
Shah, the father-in-law of E. B. Mian Feroz 
Shah and the latter having been an arbi. 
trator in a case between K. B. Mian Feroz 
Shah and Mohammad Yusaf in which he 
gave a decree to K. B. Mian Feroz Shah. 
Counsel referred to the statement of Makh. 
'dum Shah that he never paid any income, 
tax since 1931 and that he arrived at 
11 A. M. and the bids were called from 
11 A. M. to 3 F. M. Counsel similarly in- 
vited a reference to the statement of 
Mohammad Amin that he paid no income, 
tax for the last four years and that he went 
to the place of auction at 11 A. m. Counsel 
then turned to the statement of the bailiff 
to the effect that he started the auction at 
10 A. M. Counsel pointed out that it was 
impossible that the sale should have gone 
on from 10 A. M. to 11 A. M. without two 
out of the three bidders. Counsel inferred 
that the sale did not in fact take place, 
that the auction-purchaser was the only 
bidder and that his two partisans were 
named in the list of bids to make a show 
that there was a so.called competition. 
•Counsel sought to further strengthen his 
position in this respect by depending on the 
following two facts: (a) that the receipt for 
Es. 3000 (one.fonrth of the sale price pro¬ 
duced on the spot by the auction.purchaser) 
was dated 12th May 1934 which was a 
Saturday, and (b) that the Imperial Bank 
of India was closed ou Saturday at 12 noon. 
He asserted that the auction most have 
finished before 12 o’clock in the day for 
otherwise the money could not reach the 
bank when it was open. 

The learned counsel for the respondent 
took up a preliminary objection that there 
was no ground for revision. He brought to 
my notice the Proviso added to O. 21, 
E. 90, Civil P. 0., in the N. W. F. Province, 
which lays down that objections which 
could be raised before the sale and were 
not raised should not be made grounds for 
setting aside the sale. He argued that it 
was too late now to raise objections other 


than those relating to the auction itself. 
With respect to the point that Brij Lai 
was not served under O. 21, E. 66, Civil 
P. C., counsel did not take up the position 
which had been adopted by the learned 
Additional Judge, that is to say that 0. 30, 
E. 3, Civil P. C., cured the defect. He 
admitted it to be a material irregularity 
but fell back on the defence that the objeo. 
tioQ was belated and that there was no 
substantial injury. He had the same answer 
to the criticizm that substituted service 
was not ordered in the case of Sri Krishan. 
In connexion with the (Question of substan- 
tial injury he stressed the point that the 
experts had found the property worth the 
amount for which it had been knocked 
down and argued that the defects pointed 
out were of no value because the Proviso 
to O. 21, E. 90, Civil P. C., required that 
the defects should cause substantial injury 
in order to justify the setting aside of a 
sale. I will now proceed to give my own 
findings on the points raised. 

I am perfectly satisfied that Brij Lai 
minor was not served. I do not agree with 
the learned Additional Judge that O. 30, 
E. 3, Civil P. C., cured the defect. The 
three judgment.debtors were not sued “as 
partners in the name of their firm” as 
required by the Buie. The attested copy of 
the decree which is on the file shows that 
it was ordered that the defendants (in the 
plural) shall pay the decretal amount to 
the plaintiff. Again notices were issued to 
the judgment-debtors and once the Court 
had ordered that they should all be served 
there is nothing in the Eule to show that 
on the failure of the process serving agency 
to serve any one of them the Court need 
not have taken further steps to serve him. 
Counsel for the respondent was therefore 
correct in not depending on O. 30, E. 3, 
Civil P. C. Now 0. 21, E. 66. Civil P. C„ 
is clear that the sale proclamation “should 
be drawn up after notice to the decree, 
bolder and the judgment.debtor.” The 
failure to serve the minor judgment-debtor 
is consequently an obvious breach of this 
provision and to say the least, it is a 
material irregularity within the meaning 
of 0. 21, E. 90. Civil P. C. Next, it was 
admitted that the decree-holder did not 
present an application under 0.21, R. 66(3), 
Civil P. 0., giving the information required 
by 0. 21, E. 66 (2), Civil P. C. E. 3 makes 
it mandatory that such application should 
be given and it gives an advantage to the 
Court, for it enables the execution Judge to 
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obtain all the necesgary information re¬ 
quired for drawing up the proclamation of 
sale. I hold that it is a material irregularity 
contemplated by O 21, E. 90, Civil P. G. 
The natural result of the failure to get the 
(proper application under O. 21, R. 66 (3), 
Civil P. C., is that the Court could not 
get information with regard to the correct 
value of the property and therefore did not 
incorporate it in the proclamation of sale. 
The decree-holder had in the plan attached 
by him to his application for execution 
mentioned the price of the property as 
Es. 4000. The judgment-debtor Johari Lai 
had been describing it as worth Es. 50,000 
or so in his petitions. The Court stated in 
the proclamation of sale that it was worth 
Es. 4000. Now the Proviso added to O. 21, 
E. 66 (2) in the N. W. P. Province, runs 
thus : 

Provided that it shall not be necessary for the 
Court itself to give its own estimate of the value 
of the property but the proclamation shall include 
the estimate, if any, given by either or both of the 
parties. 

In my opinion the Additional Judge was 
wrong in thinking that this amendment 
condoned the failure of the execution Judge 
to mention the correct estimate of the value 
of the property proposed to be auctioned. 
Eatber, it made the position worse. Accord¬ 
ing to this amendment the Judge should 
have given both the estimates (Es. 4000 
and Es. 50,000 in the proclamation). This 
is a serious omission and may have influ¬ 
enced the minds of those who proposed to 
buy the property, for some of them may 
not have considered it worthwhile to go 
and bid for property worth Es. 4000. In 
fact the superstructure alone of the pro¬ 
perty was later found by the engineers to 
be worth not less than Es. 12,000. I con¬ 
sider this mistake also to be a material 
irregularity referred to in O. 21, E. 90, 
Civil P. C. I also agree with the learned 
counsel for the petitioners that the failure 
jto affix the proclamation of sale at the 
Icourt-house in Peshawar amounts to an 
irregularity of a material character as des¬ 
cribed in O. 21, E. 90, Civil P. C. The 
report of the bailiff on the proclamation is 
to the effect that the proclamation was put 
up outside the tahsil at Nowshera and was 
also advertised by beat of drum in Now¬ 
shera. O. 21, E. 54, Civil P. C., makes it 
compulsory that a copy of the order should 
be affixed '‘upon a conspicuous part of 
the court-house.” The court-house was at 
Peshawar (the Court of the Senior Sub- 
Judge, Peshawar). The town of Peshawar 


is inhabited by many rich persons and 
there was every possibility of some moneyed 
men being attracted by the notice if it 
had been affixed outside the court-house at 
Peshawar. Nowshera is comparatively a 
smaller place and the people living in it- 
are also comparatively poor. Now with- 
regard to all these objections it was said 
that the Proviso added in this province- 
to O. 21, E. 90, Civil P. C., barred the 
judgment.debtors from raising them. The 
Proviso runs thus : 

Provided further that no such sale be set aside- 
on any ground which the applicant could have 
put forward before the sale was conducted. 

As regards one objection the counsel for 
the petitioners seems to have a good answer 
to this contention. He pointed out that the' 
report that the proclamation was only put 
up outside the Tahsil at Nowshera was on 
the back of the proclamation, that the 
Bailifif who made the report kept the pro¬ 
clamation with him till the auction was^ 
completed and then sent it to the Court, 
that it was impossible for the judgment- 
debtors to have known of this defect till 
the auction report was received in Courts 
and that they could not have therefore 
raised the objection before the sale took 
place. 1 agree with the learned counsel 
that in these circumstances this was a point 
which could not have been raised before 
the sale. But I have held that the minor 
was not served. It follows that he did not 
know of the proceedings going on in the 
Court and could not have consequently 
objected to the defects in those proceedings 
before the sale. I therefore hold on this^ 
general ground that the Proviso to 0. 21^ 
B. 90, Civil P. G., in force in the N, W. P. 
Province does not take away the value of 
any of the objections raised by the counsel 
for the petitioners. 

Lastly, I will deal with the question 
whether the auction took place between 
the hours given by the bailiff in his state¬ 
ment. The bailiff has not mentioned the- 
hours in his report. He says in his evi¬ 
dence that he started at 10 A. M. and closed 
at 2.30 p. M. The two bidders allege that 
they went to the auction at 11 A. M. The 
bids were as under: 


Goverument 

Rs. 10,000, 

Mufti Mohammad Amin 

Bs. 10,500. 

Sayed Makhdum Shah 

Es. 11,000. 

K. B. Mian Feroz Shah 

Es. 11,200* 

Sayed Makhdum Shah 

Rs. 11,500. 

Mufti Mohammad Amin 

Bs. 11,700; 

K. B» Mian Feroz Shah 

Bs. 12,000. 
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The two bidders bad something to do 
with the auction-purchaser. It is curious 
that although all the witnesses produced 
by the auction.purchaser regarding the 
auction said that a large number of people 
assembled at the place no fourth bidder 
could be found for the property. I do not 
attach much significance to the argument 
that the money was deposited in the 
Imperial Bank on a Saturday and must 
have therefore been so deposited before 
12 noon. Although the Bank generally 
closes at noon on Saturdays there is no evi¬ 
dence on the record to prove that the 
Imperial Bank of Nowshera did close at 
12 o’clock on that particular Saturday. 
The other reasons given above however 
have raised a doubt in my mind as to the 
straightforwardness of this affair of sale. The 
result is that I find that there were several 
material irregularities in publishing and 
conducting the sale. I have nest to see whe¬ 
ther any substantial injury has been caused 
as required by the Proviso to 0. 21, R. 90, 
Civil P. 0., so that they should be good 
grounds for setting aside the sale. On care¬ 
fully going through the judgments of the 
two Courts below I find that there has been 
a misunderstanding in the matter of assess, 
ing the value of the property. The super, 
structure has undoubtedly been found by 
Mr. F. H. Khan, an engineer, to be worth 
about Rs. 12,000. But it was entirely 
overlooked by the two Courts below that 
Mr. F, H. Khan had only assessed the value 
of the brick and mortar. The brick and 
mortar were not the only things to con¬ 
sider. There is a lease on the file which 
shows that about 1916-17 the Government 
had granted the lease of this land to the 
judgment-debtors for 99 years with a possi- 
bility of a renewal for further 99 years. 
The learned lower Appellate Judge has 
already pointed out that the building is 
situated on the Grand Trunk Road. It seems 
to be in a populated part of the town for 
there is evidence that it consists of shops. 
The Courts below have failed therefore to 
appreciate that the value of the lease rights 
and the situation value of the property had 
also to be taken into account and it means 
a good deal when the property is used for 
commercial purposes. In my opinion there 
was a possibility of the property fetching 
a much higher price if it bad been pro. 
perly advertised and the auction conducted 
long enough to give time to the bidders to 
offer their bids. Moreover, I am sure that 
if the minor had been properly represented 


steps would have been taken by the guar¬ 
dian to get the property advertised and 
sold with due care, and the property might 
have brought in more money. I am forfci. 
fied in this opinion by the fact that Sher 
Bahadur Khan Vakil who was a receiver 
in the case and who was the witness of the 
auction.purchaser has given the approxi. 
mate rental of the property as Rs. 280-6-9 
a month. Certainly this amount could not 
be the economic return on Rs. 12,000 or 
thereabout and the value of the property 
must be much higher. Again, Jawala Singh, 
a witness for the judgment-debtor who 
owns property worth about 3.4 lacs, in 
Nowshera and pays Rs. 2000 a year as in- 
come-tax and house-tax, has stated that he 
purchased property in Nowshera Canton¬ 
ment for Rs. 92,010 and was getting Rs. 398 
a month as rent for it. This is another indi- 
cation that the property in dispute has 
been undervalued to a large extent. I bold 
therefore that there was a substantial in¬ 
jury owing to the material irregularities 
committed by the execution Judge. 

I will now turn to the question of revi¬ 
sion. I have shown above that there has 
been a misunderstanding as regards the 
legal position. Moreover the Courts have 
committed a serious mistake in ignoring 
the most important factor that there were 
lease rights and situation value to be taken 
into consideration when estimating the 
price of the property. They were largely 
carried away by the fact that there was no 
substantial injury and that the law was in 
the way of the objections raised. To my 
mind the result would have been different if 
they had correctly construed the law and 
had realized the position with regard to ' 
the assessment of value. They have also en. 
tirely ignored the importance of the state¬ 
ments of Sher Bahadur Vakil and S. Jawala 
Singh in connexion with the appraisement 
of price. The cumulative effect of these 
omissions is that the Courts have commit¬ 
ted a material irregularity which has 
resulted in miscarriage of justice and I bold 
that a case has been made out for inter, 
ference on revision. As a result I accept 
the petition, reverse the orders of the two 
Courts below and set aside the sale. The 
case will now go back to the execution 
Judge who should take steps according to 
law. The respondent auction-purcbaser 
shall pay the costs of the petitioners. 
Pleader’s fee Rs. 100. 

N.S./b.e. Petition accepted. 
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Almond J. C. and Mir Ahmad J. 

Nathu Bam Girdhari Bam and others 

— Petitioners. 

V. 

Uttam Chand Nanak Chand — 

— Respondent. 

Civil Eevn. Nos. 14, 68 and 214 of 1938, 
Decided on 13th February 1939, from order 
of Senior Sub-Judge, Peshawar, D/- 18th 
October 1937. 

(a) Provincial Small Cause Courts Act (1887), 
Art. 8—Shop is house within Art. 8. 

A shop is a house withiu the meaning of Art. 8. 
Hence a suit for rent of a shop is triable as a 
small cause : Case laxo followed. [P 15 C 2] 

(b) Provincial Small Cause Courts Act (1887), 
S. 27 Small cause tried by Judge exercising 
Small Cause Court's powers on regular side — 
Appeal does not lie. 

Where a small cause has been tried by a Judge, 
who exercises Small Cause Court’s powers, on the 
regular side, no appeal lies against bis decision : 
40 Cal 537 ; 25 Bom 417 and A I B 1937 Mad 
227, Eel. on. [P 15 C 2] 

(c) Provincial Small Cause Courts Act (1887), 
Sec. 23 — Suit for rent based on rent deed ~ 
Plaintiff's title denied but execution of lease 
deed not denied—Sec. 23 does not apply. 

Where in a suit for rent based on a rent deed, 
the defendant denies the title of the plaintiff but 
does not deny the execution of the rent deed, 
Sec. 23 does not apply, as tenant cannot deny the 
title of his landlord. [P 16 C 1] 

L. Charanjib Lai — for Petitioners. 

S. Raja Singh — for Bespondent. 

Bespondent Gobind Bam in person. 

Almond J. C.—This judgment will cover 
Revision Applications Nos. 14, 68 and 214 
of 1938. They have been referred to a 
Bench as a question arose as to whether 
rent of a shop is a small cause within the 
meaning of Art. 8, Provincial Small Cause 
Courts Act. The first of the suits deals with 
the recovery of a sum of Rs. 459-4-9. It 
was brought by Uttam Chand against 
Nathu Bam, Bam Parshad, Dhanni Bam 
and Gobind Bam for recovery of rent and 
house-tax of one. fourth share of four houses 
and a shop situated in Nowshera Saddar 
bazaar on the basis of a rent deed executed 
in favour of the plaintiff by the antecedents 
in interest of the defendants. It was tried 
as a regular suit and was decreed ex parte 
on 28th February 1936. An application for 
setting aside the ex parte decree was made 
and this was rejected on 26th May 1937 on 
the ground that the judgment-debtors bad 
not deposited the decretal amount. It is to 
be noted in connexion therewith that the 
judgment-debtors filed a bond on 25th May 


1937 binding themselves to appear at the 
hearings of the case until it was disposed 
of. An appeal against that order was filed 
in the Court of the Senior Sub-Judge who 
held that although the case had been tried 
as a regular suit, it was in fact a small 
cause and therefore no appeal lay. The 
learned Senior Sub-Judge cited as his 
authorities 40 Cal 537,^ 25 Bom 417^ and 
39 All 101.^ Application No, 14 is against 
that order of the Senior Sub-Judge. It is 
contended in the grounds of revision that 
the order of the Senior Sub-Judge is in¬ 
correct, that an appeal did lie to him and 
that in any case in the interests of justice 
the ex parte decree should be set aside. 

The second and third cases were brought 
by Uttam Chand against Nathu Ram, Gopi 
Chand, Bam Parshad and Govind Ram for 
recovery of rent of three-fourths of the same 
property at the rate of Rs. 300 p. m. on the 
basis of a rent deed executed in favour of 
the plaintiff as a mortgagee of the three, 
fourth share. The two suits relate to rent 
for two different years. The first of them 
was tried as a regular suit and was decreed 
on 31st August 1937. An appeal was filed 
in the Court of the Senior Sub-Judge. On 
18bh December 1937 after the appeal in 
the Rs. 459 suit had been dismissed, counsel 
for the appellant applied to withdraw the 
appeal to present it in this Court. The 
Senior Sub-Judge ordered that the appeal 
should be returned to the appellant on con¬ 
dition of his paying Rs. 10 costs to the 
respondent. On 20th December it was noted 
that DO one was present, that the costs had 
not been paid and therefore the appeal was 
dismissed with costs. We are told by learned 
counsel for the petitioners before us that 
the costs had actully been paid but they 
were not present when the appeal was 
called. Application No. 68 is against the 
order of the Senior Sub-Judge in this case. 
The other suit for Rs. 300 was decided as 
a small cause and the application for revi. 
sion has been submitted directly to this 
Court. 

The principal question for decision in 
the^e suits is whether a suit for rent of a 
shop is a small cause or not. The question 
has arisen on more than one occasi on in 

1. Indra Chandra Mukherjee v. Srish Chandra 

Banerjee, (1913) 40 Cal 537=211 C 120. 

2. Shankarbhai v. Somabhai, (1901) 26 Bom 417 

=3 Bom L R 129. 

3. Abdul Majid v. Vedyadhar Saran Das, (1917) 

4 A I R All 159=37 I 0 92=39 All 101 = 14 

A L J 984. 
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this Court before eicgle Judges and with the 
exception of one case it has invariably been 
held that a suit for rent of a shop which 
can be used as a dwelling house is a suit 
for house rent. The one exception is a case 
(Civil Revision No. 147 of 1932) in which 
a Judge of this Court refused to entertain 
an application for revision on the ground 
that an appeal lay. The application was 
dismissed at a preliminary hearing in a 
very short order and the petitioner was not 
represented by counsel. In other cases 
which have come before tbis Court, it has 
always been held that a shop is included in 
the term “house.” Wa are referred to Civil 
Revision No. 446 of 1928, a case reported 
in A I E 1935 Pesh 192,* in which it was 
held that a garage was a house and another 
case reported in A I R 1936 Pesh 55.® In 
the latter case all the authorities were re¬ 
viewed and it was noted that in all cases a 
shop which could be occupied as a residence 
was held to be a house within the meaning 
of Art. 8, Provincial Small Cause Courts 
Act. Reference was also made to A I R 
1933 All 918,® in which it was held that a 
khatti for storing grain was not a house. 

Learned counsel for the petitioners ^ in 
arguing this part of the case has relied 
principally on what he contends to be un- 
sound reasoning in 98 I 0 848^ which was 
referred to in 1936 Pesh 55.® The learned 
Judge who decided 98 I 0 848^ based it 
largely on the analogy of the use of the 
word “house” in the Court-fees Act. Learned 
counsel for the respondent, on the other 
hand, contends that the word “house” in 
Art. 8 includes every sort of building, and 
there is some support for his contention 
in the definitions which are given of 
“house” and “shop” in the Shorter Oxford 
Dictionary. Amongst other definitions of 
“house” appears the following : “a building 
for the keeping of cattle, birds, ^^plants, 
goods, etc.” "Onder the definition of “house” 
as a verb appears “to keep or store in a 
house or building,” * shop" is defined as a 
house or building where goods are made or 
prepared for sale and sold.” We do not 
propose to make any pronouncement as to 

4. Farkash Mehta & Co. y. Sant Bam, (1985) 22 
AIR Pesh 192=160 I 0 175. 

B. Kesho Ram v. Municipal Committee, Abbota* 
bad, (1936) 28 A I B Pesh 65=1611 0 207. 

6. U ftmlai Prasad v. Ram Prasad, (1988) 20 AI B 

AU 918 = 146 I 0 694 = 66 All 261 = 1934 
A Ii J 73. 

7. Ahmadi Begum v. Gittaj Kishore, (1927) 14 

A IR All 194=98 I 0 848 = 49 All 184 = 26 

' AIjJISI. 


whether this extended definition suggested 
by learned counsel for respondent is correct 
for it is not necessary for the purposes of 
these cases. It is sufficient to state that 
with the one exception of Civil Revision 
No. 147 of 1932 all authorities are consis. 
tent that a shop is a house within the 
meaning of Art. 8. We follow these deci- 
sions and hold that the three suits from 
which these applications arise were triable 
as small causes. 

The next point for decision is whether 
the first two suits having been decided as 
regular suits, an appeal could lie against 
them. Learned counsel for the petitioners 
in connexion with this part of the case has 
only been able to say that of the three 
cases on which the learned Senior Sub- 
Judge relied in deciding the Rs. 459 appeal, 
one, namely 40 Cal 537^ is based on a 
second, namely 25 Bom 417^ which latter 
judgment is a short judgment. It is how¬ 
ever obvious that all these three High 
Courts, namely Calcutta, Bombay and 
Allahabad, are agreed that where a small 
cause has been tried by a Judge, who exer¬ 
cises Small Cause Court’s powers, on the 
regular side, no appeal lies against his 
decision. Learned counsel for plaintiff-res- 
pondent has cited a case, namely AIR 
1937 Mad 227® which also endorses this 
view. We therefore hold that no appeal lay. 

The next contention made by learned 
counsel is that the suit for Rs. 459 was a 
suit for mesne profits and therefore was 
excluded from trial by a Small Cause Court 
under Art. 31. He points out that although 
the plaint bases the suit on a registered 
lease deed, that deed was executed by the 
antecedents in interest of his clients who 
could therefore not be considered as ten¬ 
ants of the plaintiff. That however was a 
question which could have been contested 
at the hearing of the suit, had the defen¬ 
dants contested it. The suit as framed was 
a suit for rent based on a lease deed. The 
nature of a suit is decided by the allega- 
tions in the plaint and we are of opinion 
that the suit as framed was of the nature 
of a small cause. It is further contended by 
learned counsel as regards the first of the 
Es. 300 suits that although the suit was 
based on a rent deed, the defence clearly 
denied the title of the plaintiff and there¬ 
fore the procedure prescribed under S. 23, 
Provincial Small Cause Courts Act, should 

8. Gopala Krishna Nayakar v. Madhava Nayaki 
Ammal, (1937) 24 A I R Mad 227 = 168 I C 
691=(1937) 1 M L 7 14. 
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have been followed. We do not; see any 
force in this contention. The execution of 
the lease deed was not denied and a tenant 
cannot deny the title of his landlord. 

Lastly, it is contended that the defendants 
should have been given an extension of 
time in the Rs. 459 suit for depositing the 
decretal amount or for furnishing security. 
That was a matter which was in the dis¬ 
cretion of the Court, if in fact any such 
discretion does exist, and we are not pre¬ 
pared to interfere in the discretion of the 
learned trial Judge. Especially we are un¬ 
willing to take this course when it is clear 
from the bond which was filed on 25th 
May 1937 that the defendants were aware 
that some such security or deposit was 
necessary. We can find no reason for inter¬ 
fering in any of these cases and dismiss all 
three applications with costs. 

D.S./R.K. Applications dismissed. 
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Mir Ahmad J. 

Gul Mohammad and others — 

Petitioners. 

V. 

Habibullah Karim Ullah —Respondent. 

Criminal Revn. No. 341 of 1938, Deci¬ 
ded on 24th February 1939, against order 
of Addl. Sess. Judge, Peshawar, D/- 22nd 
November 1938. 

(a) Criminal P. C. (1898), S, 436—Further 
inquiry can be ordered only if Magistrate's 
judgment is perverse. 

A further inquiry can be ordered only on the 
ground that the judgment of the trial Magistrate 
was perverse and foolish : A I R 1934, Pesh 52 
and AIR 1928 Pat 12, Rel. on. [P 16 0 2] 

^ (b) Criminal P. C. (1898), Ss. 202 and 
436—Magistrate when proceeding under Sec. 
202 is not barred from cross-escamining wit¬ 
nesses—Intensive cross-examination by Magis¬ 
trate of witnesses to get at truth is no ground 
for directing further inquiry. 

The hands of the inquiry Magistrate are not 
tied in the matter of questioning the witnesses 
■when they are produced under S. 202. It would be 
dangerous to lay down hard and fast rules as to 
how far the Llagistrate should go in trying to 
elicit the truth from the witnesses when he is 
conducting an enquiry behind the back of the ac¬ 
cused. It is commendable on the part of the Magis¬ 
trate to show keenness in finding out the truth 
or falsity of the case before he ■ gives the ac¬ 
cused person the trouble of appearing before him 
in response to a criminal charge. Hence the 
anxiety of the trial Magistrate to get at the truth 
and his intensive cross-examination of the wit¬ 
nesses for that purpose are no grounds in law for 
directing a lurfcher inquiry. [P 17 0 1] 


Khowaja Mohammad —■ /or Petitioners. 

Lala Nanak Gband and Kazi Abdul 
Wahab — for complainants (Mt. 
Wafa Jan and Habibullah). 

Order. — Habibullah reported to the 
Police that his wife Mt. Wafa Jan was 
forcibly taken away by several persons. 
The police did not challan the case. Con¬ 
sequently Habibullah brought a complaint 
under Ss. 342, 366, 452 and 494, I. P. 0.. 
against the seven petitioners before me and 
Mt. Wafa Jan. Later Mt. Wafa Jan insti¬ 
tuted a complaint under Ss. 342 and 366, 
I. P. C., against the same seven petitioners. 
These two complaints were enquired into 
by the Magistrate under S. 202, Criminal 
P. C. The Magistrate carefully cross-exa¬ 
mined every witness. He was not satisfied 
that the case was true. He therefore dis¬ 
missed the complaints under S. 203, Cri¬ 
minal P, C., writing a detailed judgment in 
which he showed the discrepancies between 
the statements of the witnesses and the 
reasons why he considered them to be un- 
reliable. 

The complainants Mt. Wafa Jan and 
Habibullah preferred revision petitions to 
the Court of the Sessions Judge. The learn¬ 
ed Additional Sessions Judge accepted the 
petitions and directed a further inquiry. 
The ground for doing so was given by the 
Judge to be that the Magistrate had gone 
out of his way to thoroughly cross-examine 
the witnesses. He observed that the pro¬ 
cedure adopted was not justified by law 
and impliedly suggested that this procedure 
indicated mala fides on the part of the 
Magistrate. The accused have come up on 
revision to this Court in both cases. Coun¬ 
sel for the petitioners urged that a further 
inquiry could be ordered only on the ground 
that the judgment of the trial Magistrate 
was perverse and foolish. He quoted AIR 
1934 Pesh 52^ and 28 Cr L J 857^ in sup¬ 
port of this proposition. He pointed out 
that the Additional Sessions Judge had not 
given any such finding and that the reasons 
given by him for directing a further inquiry 
were not sufficient in law. The counsel for 
the respondents could not satisfactorily 
meet this objection. 

As I was inclined to agree with the 
counsel for the petitioners the counsel for 
the respondents requested me to give him 

1. Zarin v. Emperor, (1934) 21 A I B Pesh 62= 

1934 Cr C 884=161 1 C 143=36 Ct L J 1282. 

2. Badha Prasad v. Emperor, (1928) 15 A I B 

Pat 12=104 I C 633=28 Cr Ij.J 857. 
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an opportunity to show that' the judgment 
•of the trial Magistrate was perverse and 
foolish on the merits. I gave an adjourn, 
ment for the purpose and have heard the 
parties today on the facts also. Two points 
arise for consideration so far as the judg¬ 
ment of the Additional Sessions Judge is 
concerned, firstly whether the Magistrate 
acted mala fide, and secondly whether the 
Magistrate even if he was acting bona fide 
was barred from cross-examining the wit¬ 
nesses at length when proceeding under > 
S. 202, Criminal P. 0. 

The first point need not detain me long. 
There is nothing on the record to point to 
the Magistrate’s partiality in the matter. 
In fact counsel for respondents has not 
questioned the honesty of the Magistrate 
at all. In the circumstances I hold that' 
there is no cause for suspecting the conduct 
of the trial Magistrate in the matter and 
that the fact that he carefully scrutinized 
the evidence does not by itself justify any 
suspicion in that direction. The second 
question is also not difficult to answer. 
Counsel for respondents has not been able 
to show me any law by which the hands 
of the inquiry Magistrate are tied in the 
matter of questioning the witnesses when 
they are produced under S. 202, Criminal 
P. 0. It would bo dangerous to lay down 
hard and fast rules as to how far the 
Magistrate should go in trying to elicit the 
truth from the witnesses when he is con¬ 
ducting an enquiry behind the back of the 
accused. I would give him a free hand and 
wish to lay down that it is commendable on 
the part of the Magistrate to show keen, 
ness in finding out the truth or falsity of 
the case before he gives the accused person 
' the trouble of appearing before him in 
response to a criminal charge. I hold there¬ 
fore that the anxiety of the trial Magis- 
trate to get at the truth and his intensive 
oroSs-examination of the witnesses for that 
, purpose are no grounds in law for directing 
' a further inquiry. 

As to merits I find no perversity in the 
judgment of the trial Magistrate. He had 
drawn inferences from the evidence which 
could reasonably be drawn from it. His 
appraisement of. the evidence does not 
therefore amount to. perversity or foolish, 
ness. I consequently accept the petition, set 
aside the order of the Additional Sessions 
Jtidge directing a further inquiry and res. 
fore the order of the original Magistrate. 

Petition accepted. 
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Almond J. 0. and Mir Ahmad J. 

Karim Shah and others — Appellants. 

V. 

Emperor, 

Criminal Appeal No. 463 of 1938, De¬ 
cided on 9tb March 1939 from Judgment of 
Magistrate, First Glass, D/. 12th December 
1938. 

. Criminal P. C. (1898), S. 393 — Cumulative 
sentence of imprisonment for more than five 
years cannot be maintained when accused is 
sentenced to whipping. 

Tho cumulative sentence of imprisonment of 
more than five years cannot be maintained in the 
case of a person who has been ordered to undergo 
punishment of whipping and vice versa : 1 Mad 
56 and AIR 1930 Rang 138, Bel, on. 

tP 20 C 1] 

Saadudin Khan — for Appellants, 

S. B. Sardar Baja Singh, Advocate. 

General — for the Crown. 

Mir Ahmad J.'—Karim Shah, Bahmat 
Shah and Muzafiar Shah are brothers. 
Abdul Sattar is the brother.iu-law of Karim 
Shah. Nasrullah, Sadullah and Made are 
brothers and the wives of Nasrullah and 
Sadullah are daughters of Sorab Shah, a 
cousin of Karim Shah. They were all placed 
before the A. D. M. Cbarsadda for trial in 
connexion with the abduction of Mt. Mah 
Jabina which took place on 14th August 
1938 at village Turangzai (Peshawar Die. 
trict). The facts brought out by the prose, 
cution were as follows: 

Mt. Mah Jabina was in her bouse. The 
other occupants of the house were Mt. 
Hussan Jamala, the mother of Mt. Mah 
Jabina, and Sadullah, the brother of Mt. 
Mah Jabina. At evening time, Mt. Mah 
Jabina was making balls of dough and her 
mother was preparing oven for cooking 
them. Sadullah was on the roof of the 
kotha offering his prayers and his village 
defence rifle was lying on a charpoy nearby. 
Karim Shah, Bahmat Shah, Muzaffar Shah 
and Nasrullah entered the house. Karim 
Shah went upstairs. The other members 
of the party went towards Mb. Mah Jabina. 
She rushed into a kotha but before she 
could chain the door the accused opened it 
and caught hold of her. Karim Shah had 
in the meantime taken possession of Sadul- 
lah’s defence rifle. He called Bahmat Shah 
upstairs. Karim Shah gaVa his own rifle to 
Bahmat Shah and fired a shot at Sadullah 
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with the latter’s rifle. He however missed 
him. Then both Karim Shah and Bahmat 
Shah belaboured Sadullah and went down¬ 
stairs. There they joined the others who 
were taking away Mb. Mah Jabina by 
force. The party went out of the village. 
Bahmat Shah returned to the village with 
the rifle of Sadullah which he gave to 
Tamash. Some villagers turned out in pur¬ 
suit but Karim Shah fired 3 or 4 shots at 
them. The girl was then taken to village 
Sarki Mulayan to the house of the accused 
Abdul Sattar. Abdul Sattar advised the 
abducting party to take the girl to a sugar¬ 
cane field. It was done and he supplied 
them with a mattress and a pitcher. He 
continued serving them with meals there. 
Sadullah and Made, accused, came to the 
field next morning and gave information to 
the abductors of the movements of the per. 
sons who were out to trace the girl. The 
girl was taken to another field during the 
following night and while Muzaffar Shah 
and Nasrullah kept guard at some distance 
Karim Shah committed rape on her. On 
the morning of the third day the police and 
villagers surrounded the field. Muzaffar 
Shah and Nasrullah managed to slip away. 
Karim Shah led Mt. Mah Jabina at the 
point of his gun to a field where sugarcane 
was thick. There he placed his rifle on the 
ground for a while. Mt. Mah Jabina took 


advantage of this moment to rush out of 
the field and to go over to the police. 
Karim Shah was eventually rounded up- 
and arrested. His gun and bandoliers were- 
found inside the field. The mattress and 
the pitcher were also taken into possession 
by the police. During the investigation, 
Tamash produced Sadullah's defence rifle 
to the investigating oflQcer. 

The story set out above was given by 
Mt. Mah Jabina at the trial. The witnesses 
of the abduction were Sadullah, the brother 
of the girl, Mb. Hussan Jamala, the mother 
of the girl, Mt. Begum Jana, a neighbour^ 
who is a cousin of Mt. Hussan Jamala^ 
Khowaja Mohammad, Hijab, Khaista Gal, 
Fateh Mohammad, Sultan, Sher Mohammad 
and AbdulManan. Sarwar Khan, S. I., gave 
evidence with regard to the coming out of 
the girl from the field, the arrest of Karim 
Shah and the discovery of the gun and the 
bandoliers inside the field which were 
identified by Mt. Mah Jabina to belong to 
Karim Shah. The lady doctor had exa¬ 
mined the girl. She stated that the girl was 
18/19 years old and that sexual intercourse 
had been committed with her within two 
or three days because her hymen had been 
ruptured inside that period. Dr. Bishamber 
Nath described the wounds on Sadullah, 
complainant and Karim Shah, accused- 
They were as follows: 


Sadullah :— (1) Two abrasions on the right forearm. 

(2) A contusion mark on the left temporal region. 

(3) An abrasion on the palm of the left thumb, 

Karim Shah:—(1) An abrasion on the right side of the chest. 

(2) A contusion on the left scapular region. 

(3) Two abrasions on the right forearm. 

{i) Three abrasions on the left forearm, near the wrist. 
(6) An abrasion on the inner aide of the right thigh. 

(6) An abrasion on the right cheek. 


Tamash deposed that a gun was given to 
him by Bahmat Shah, accused, who said 
that it should be handed over to Sadullah, 
complainant. The witness handed over the 
rifle to the mother of Abdul Mauan and 
later took it back from her and gave it to 
the police. Karim Shah, accused, pleaded 
that the girl was betrothed to him and had 
eloped with him of her own free will. The 
others denied the charges. Abdul Wahid 
and Said Ahmad appeared to prove the 
alibi of Abdul Sattar. It may be noted that 
Said Ahmad bad said that Abdul Sattar 
had reached bis village Tor Dher on 14th 
August, that they came to Oharsadda on 
the 15th at 10 A. M., and that they stayed 


for the day there. The Sub-Inspector of 
Police, however, found him in his village at 
2.30 P. M., on the 16th when he searched 
his house and obtained his signature on th» 
search memo. Umar Gul and Zamir Gul 
brothers, were produced by the defence to 
prove the alibi of Nasrullah and Mnzaffar 
Shah. Umar Gul admitted that the accused 
Nasrullah and Muzaffar Shah were his 
consins while the other witness denied this, 
fact. Ghulam Mohammad tried to show that 
Bahmat Shah was in his field at the tim& 
of occurrence and Fazio deposed that h» 
saw a woman willingly going with Karim 
Shah but he could not identify her. 
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The Magistrate oonyioted and sentenoed the aooused as follows: 

Karim Shah:—U/S. 866, I, P. 0. (abduotion) — Seven years’ B. I. including two months' solitary 

oonfinement. 

U/B. 876,1. P, 0. (rapel—Pout years’ R. I. and 16 stripes. 

These sentences to run conseoutively. 

U/S. 453, I. P. 0. (ocimiual house-trespasB)—Two years’ R. I. 

U/S. 606, I. P. 0. {3 counts) criminal intimidation by firing shots on the root of 
Badullah’s house and also in the fields outside the village to scare the rescue party^^ 
Two years’ R. I. on each count. 

U/S. 19 of the Arms Aot (being in possession of an unlicensed rifle)—One year’s R. I, 
These sentences to run concurrently. 

As a sum total he was ordered to undergo 13 years’ R. I. Including two months' S. 0. 
and to reoelve 16 stripes. 

Rahmat Shah.'l U/S. 366,1. P. 0., five years’ R. I. 

Muzaffar Shah, ^U/8, 463, 1. P. 0., two years’ R. I. 

Nasrullah. J The sentences to run concurrently. 

Abdul Sattar. U/S. 213, I. P. 0., two years* R. I. 


Sadullah, and 
Made. 


U/8. 312,1. P. 0. one year’s R. I. 


The ooDviots have presented a joint 
ibppeal to this Oourt. The learned counsel 
urged that Mt. Mah Jabina went with 
Karim Shah of her own accord, that she 
however made her paramour stage an 
abduction so that her people may not sus. 
fpeot that she was a consenting party in 
the matter, that Sadullah was therefore 
beaten and the woman taken away, and 
that the act of Karim Shah was in the 
•oircumstances not so heinous as was consi¬ 
dered to be by the Magistrate. As regards 
Muzaffar Shah, Bahmat Shah and Nasrul- 
lah he argued that they bad taken no part 
in the abduotion because it was not neces- 
eary to take so many persons to carry a 
girl who wanted to go herself. He asked us 
to disbelieve Mt. Mah Jabina when she 
says that Abdul Sattar provided them food 
and other requirements, and that Made 
and Sadullah brought information to her 
abductors about the movements of the 
rescue party. He pointed out that all the 
other witnesses had something to do with 
Sadnllah either in the form of relationship 
•or otherwise and that they had lent tbem- 
eelves in order to make out a case against 
'the accused persons of whom Karim Shah 
4iad fallen foul of Sadullah by eloping with 
bis sister. In short, oounsel asked for reduc- 
4;lon of the sentence of Karim Shah and for 
the acquittal of the other accused. 

We have no reason to reject the state. 
4nent of Mt. Mah Jabina. The facts that 
Sadnllah has wounds on his person, that 
Karim Shah bad to keep Mt. Mah Jabina 
in a sugarcane field and that she managed 
to rash ont of the field directly she noticed 
that a cordon was put around it strongly 
corroborate the story which the girl has 
^ven and go against the theory that she 
;bad willingly gone with Karim Shah. 


Again, the connexion of the other witnesses 
with Sadullah is very slight. Mt. Begum Jan 
is only a cousin of the mother of Sadullah. 
Khowaja Mohd., Hijab and Abdul Manan 
are related to both sides. Khaista Gul sits 
in the hujra of Hijab. Fateh Mohd. is the 
son of Khowaja Mohd., witness. Sultan was 
sent up under S. 110, Criminal P. G., and 
Khowaja Mohd. stood surety for him. Sher 
Mohd. is a tenant and a friend of Sultan. 
Tamash sleeps in Sadullah’s hujra and works 
for him but his step.fatber is the uncle of 
Karim Shah, accused. We have consequently 
no cause for rejecting their testimony also. 
We believe therefore that the woman was 
abducted from her house by Karim Shah, 
Bahmat Shah, Muzaffar Shah and Nasrul. 
lab. We also accept the statement of Mt. 
Mah Jabina that Abdul Sattar provided 
food etc-, to the party in the sugarcane field, 
and that Made and Sadullah, accused, kept 
the party informed as to what was going on 
in the outside world in order to assist them 
to avoid apprehension (an offence contem. 
plated by S. 212 read with 8.216.B,I. F. C.). 
Lastly the medical evidence clearly shows 
that Mt. Mah Jabina was raped and sup. 
ports her statement to that effect. This part 
of the case has also been thus established 
against Karim Shah. It has already been 
sho WQ that the defence evid ence has no value 
whatsoever and the learned Magistrate was 
right in rejecting it. We consequently main, 
tain the convictions of all the accused. The 
sentences awarded to Karim Shah require 
consideration. 8. 393, Cr. F. G., runs thus: 

No sentence of whipping shall he executed by 
instalments : and none of the following persons 
shall be punishable with whipping, namely (a) 
females ; fb) males sentenced to death or to trsng. 
porbation or to penal servitude, or to imprisonment 
for more than five years ; (o) males whom tho 
Oourt considers to be more than 46 years of age. 
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It is clear from the Section itself that 
whipping cannot be given where a person 
has been sentenced to imprisonment for 
more than five years whether for the 
offence for which whipping has been given 
or for any other. But if there is any doubt 
in the matter there are authorities in sup. 
port of this interpretation of the statute. 
They are 1 Mad 56^ and AIR 1930 Rang 
138.^ The cumulative sentence of impri. 
sonment of more than five years cannot 
therefore be maintained in the case of 
Karim Shah if the order of whipping is to 
remain and vice versa. We think that the 
sentence of 13 years’ rigorous imprisonment 
is very long. We therefore accept the appeal 
of Karim Shah to this extent that we reduce 
the punishment under S. 366, I. P. 0., to 
five years’ rigorous imprisonment including 
two months’ solitary confinement and we 
order that all the sentences awarded to 
him under the other Sections shall run 
concurrently with this sentence. In all he 
shall undergo five years’ rigorous imprison¬ 
ment including two months’ solitary con¬ 
finement. We also maintain the order of 
the Magistrate that he should receive 15 
stripes in addition as a part of his sentence 
under Section 876,1. P. C. The sentences 
awarded to the other accused appellants 
are all appropriate. They are upheld and 
their appeals are dismissed. 

N.S./r.k. Order accordingly. 

1. High Court Proceedings, Idth April 1876, 
(1876) 1 Mad 66=2 Weir 448. 

2. Nga Nyi Gyi v. Emperor, (1930) 17 A I R 

Rang 138=1930 Or 0 305=120 IC 697 = 31 
Ct L J 176=7 Rang 769. 
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Ashraf Israrudin — Petitioner 

V, 

Emperor, 

Criminal Bevn. Nos. 55 and 56 of 1939, 
Decided on Slst March 1939, against order 
of Addl. Sess. Judge, Peshawar, D/. 6th 
February 1939. 

Penal Code (1860), Sec. 334 Crying of 
counter-slogans does not normally amount to 
grave and sudden provocation though it is 
likely to cause provocation. 

The crying of a counter^slogan in praise of the 
leader of one’s own party and not in dispraise of 
the leader of the other party is likely to cause pro¬ 
vocation to its members but it does not normally 
amount to grave and sudden provocation. 

[P 22 0 1] 

Mian Ziauddin — for Petitioner. 

Abdul Latif Khan —- for the Crown. 


Order.—At 10 a. m. on 10th July 1938 
a procession of the Muslim League was 
passing through the Tangi bazar. Th& 
members of the procession were crying 
their usual slogans. It appears that counter, 
slogans were shouted by some Red-shirts 
who were standing in the bazar and this 
led to trouble between the Muslim Leaguers 
and the Bed-shirts. As a consequence 
Ghulam Sarwar and Qalandar Red-shirts 
were wounded. Mir Mohammad, a neutral 
shopkeeper, was accidentally injured and 
Afridai, one of the Muslim Leaguers, also 
got slight wounds. Afridai, Fakir, Ashraf^ 
Sardar and Ghulam Mohammad werechal- 
laned by the police for causing hurt to 
Ghulam Sarwar and Qalandar. (After 
summarizing the evidence in the case his 
Lordship proceeded.) The learned trial 
Magistrate convicted Afridai and Fakir 
under S. 324, I. P. C., for causing a bum 
to Ghulam Sarwar. He also convicted 
Ashraf under S. 324, I. P. G., for stabbing 

Qalandar. He observed : 

It is true that there is party feeling and that 
the complainants and the prosecution witnesses 
are Red-shirts and the accused members of the 
Muslim League. Although the complainants deny 
that they caused any provocation, 1 think that 
the allegation by the defence witnesses that they 
shouted counter-slogans is eminently probable. 
It is alleged that when the procession shouted 
**Mohammad Ali zinda bad” that the accused (six 
complainants) shouted “Mohammad Ali murda 
bad.” Allowing for the feelings on both sides, such 
provocation would be quite sufficient to oause the 
more hot-beaded members of the procession to> 
assault the interrupters. 

The trial Magistrate sentenced all the 
three accused to one year’s B. I. each. 

When giving the sentence he remarked : 

In regard to the sentence to be inflicted on the 
one band there is the consideration that these acts 
were done on sudden provocation. There is on the 
other hand the point that it is very dangerous to 
treat lightly such incidents occurting in the course 
of political processions. ' 

The convicts appealed to the Sessions 
Court and the Additional Sessions Judgo 
dismissed the appeal. It was argued before 
the Additional Sessions Judge that provooa. 
tion had been offered to the members of 
the procession. The learned Judge did not 
agree with this point of view. His discus¬ 
sion of this point may be usefully repro¬ 
duced as follows : 

The learned counsel for the appellants made 
much of the fact that persons in the bazar had 
raised shouts oounter to the shouts raised by the 
processionists. (The learned M^strate himself 
found that these shouts ‘provoked* the three sppeK 
lants to assault Ghulam Sarwar and Sardar in the 
way they did.) He even attributed it to sudden 
provocation. It %Vas no doubt the motive. It doea 
not seem to me that if it can be called provooatioD» 
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and it led to the assault that it is an extonuatlng 
oiroumstanoe. Clearly the shouts of the bystanders 
which annoyed the appellants were raised in 
answer to shouts they themselves had been making 
and which they knew were also likely to annoy 
the bystanders as muoh as the bystanders’ reply 
was annoying to themselves. 

Fakir and Afridai have presented one 
application for revision against these orders 
and Ashraf has instituted another. This 
judgment will cover both oases. In my 
opinion, the two Courts below have gone 
wrong in holding that it was established 
that Ghulam Sarwar was deliberately 
thrown into the oil pan by the convicts 
Afridai and Fakir. The circumstantial evi. 
dence clearly indicates to the contrary. 
The bazar is only three paces wide. A pro. 
cession of the Muslim League was going 
in the middle in single file. There were 
bystanders. Half the procession had gone 
when something happened which caused a 
fight between the processionists and the 
bystanders. One of the shopkeepers had an 
oil pan for cooking food in which there 
was hob oil. The straggle must have caused 
a good deal of pushing about. It may be 
that some of the stragglers slipped over 
the skin of melons which were admittely 
lying about. All these circumstances make 
it absolutely possible that Ghulam Sarwar, 
one of the persons who were struggling, 
may have fallen on the ground and his 
hand may have accidentally gone into the 
pan. This is the defence which was taken 
by the accused and in support of which 
defence evidence was led. I may note that 
Jaggat Bam, the defence witness, was men. 
tioned by Ghulam Sarwar in the F. I. B. 
as one of the persons who were present at 
the time of the occurrence. He supports 
this defence and his evidence is therefore 
entitled to weight. 

Now let us examine the story for the 
prosecution. According to the prosecution 
witnesses three persons lifted Ghulam Bar. 
war bodily and threw him into the pan 
head downwards. Is it conceivable that 
Ghulam Sarwar would only get a burn on 
the band if three strong adults were to 
throw him right into the oil particularly 
when the whole distance between his shop 
•and the oil pan is on his own showing not 
more than 5 paces ? His head and face 
would have been burnt and most probably 
he would have been dead if this had been 
done. It is significant in this connexion 
that Sardar was spoken of as one of .those 
Who had thrown Ghulam Sarwar into the 
pan. Saidar has been discharged and it 


can be safely presumed that be was charged 
falsely. Ghulam Mohd. was similarly held 
to be innocent. There are moreover discre- 
panoies in the statements of the P. Ws. 
which also indicate that they have been 
drawing on their imagination. For exam, 
pie they do not agree as to whether Ghu- 
lam Sarwar was thrown first or Qalandar 
stabbed first. It is not improbable there, 
fore that Ghulam Sarwar having fallen by 
accident and burnt his outstretched hand 
considered it as God.sent and availed of 
this opportunity to avenge himself upon 
the members of the Muslim League pro. 
cession. It should be remembered that 
according to Taqrirullah, P. W. Ghulam 
Sarwar and others were crying the counter- 
slogans. Ghulam Sarwar was therefore an 
enthusiastic member of the opposite fac¬ 
tion. For the reasons given above I give 
the benefit of doubt to Fakir and Afridai 
and accepting tbeir petition for revision set 
aside their convictions and sentences and 
direct that they should be released at once. 
I have no difficulty in the case of Ashraf. 
Qalandar, the man who charges him with 
stabbing, comes from a different village 
called Mirza Dher. He did not know him 
and in the F. I. R. he gave his description 
only, the chief point of identification being 
that he was one-eyed: he is one-eyed. More, 
over, Qalandar picked him up in an iden. 
tifioation parade which was held by the 
Sub-Inspector in the hospital. It was a 
broad daylight affair and Qalandar would 
certainly know who stabbed him. It is 
therefore established that Ashraf caused 
the wounds on Qalandar. 

It was argued on behalf of Ashraf that 
the Muslim League processionists were 
given grave and sudden provocation and it 
was urged that the proper Section to apply 
in his case was S. 334, I. P. 0. My atten¬ 
tion was invited to the fact that the trial 
Magistrate did admit that provocation was 
offered. The learned counsel for the Crown 
however pointed out that the learned Addi¬ 
tional Sessions Judge was of opinion that 
provocation was mutual. If I were to believe 
the statement of Said Ahmad, witness for 
defence, that “Mohd. Ali murda bad” was 
shouted by the bystanders in reply to the 
cry of the procession “Mohd. Alizindabad,” 
then there was certainly grave and sudden 
provocation. But I am not prepared to 
believe the statement of Said Ahmad be¬ 
cause Jaggat Bam, the other D. W., has 
not said anything about it. There remains 
the admission of Taqrirullah, P. W., that 
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“Fakhri Afghan zinda bad” was said in reply 
to “Mohd. Ali zinda bad.” I agree with the 
counsel for the Crown that the crying of 
such counter slogan, that is to say in praise 
of the leader of one’s own party and not in 
dispraise of the leader of the other party, 
should not normally amount to grave and 
isudden provocation. I may remark here 
that for the same reason I do not agree 
with the learned Additional Sessions Judge 
that crying of slogans by the processionists 
gave provocation to the bystanders. I would 
however make the observation that although 
ordinarily permissible, the crying of such a 
counter.slogan also at a time when the 
opposite party is going drawn up in a pro¬ 
cession and in reply to the slogans cried by 
that party is likely to cause provocation to 
its members though not grave and sudden. 

In fact the counter-slogan when shouted 
in these circumstances cannot be said to 
have been used in token of the admiration 
of the leader of the party crying it but as 
challenge to the opposite faction, and from 
this point of view it is bound to give offence. 
It is beyond my province to discuss the 
other aspects of this matter but I cannot 
help thinking that it is desirable otherwise 
also to abstain from making such chal¬ 
lenges if healthy rivalry in political life is 
sought to be promoted in the country. I 
hold therefore that Asbraf was given some 
provocation but it was not grave and sud¬ 
den. His conviction under S. 324,1. P. C., 
is consequently maintained. As regards sen¬ 
tence I think he has already been leniently 
treated and I do not propose to order any 
reduction on the ground of provocation. His 
petition is dismissed. 

s.g./r.k. Order accordingly. 
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Hir Ahmad J. 


S. Attar Singh S. Sujan Singh — 

Appellant. 

V. 

Secretary of State and another — 

Bespondenta. 

Civil Appeal No. 62/16 of 1939, Decided 
on 9th May 1939, from order of Addl. 
Judge, Peshawar Division, D/- 15th Febru¬ 
ary 1939. 


(Home Accommodation) Ac 
(6 of 1923), S. 7-Reatonable rent-Criterlon 


The best criterion for arriviog at a reasonable 

* house is to find out the rent of 
DQDgalows in the locality. [P 22 0 2; P 23 0 1] 


(b) Cantonments (House Accommodation) 
Act (6 of 1923)— Amendment suggested. 

There should be some provision in the Act that 
where a house has been taken over and the ques¬ 
tion of rent is contested by the landlord the 
amount fixed by the ofBcer commanding should be 
paid to the landlord without prejudice to his right 
to fight in Court the question of the enhancement 
of the rate of tent. [P 23 0 2] 

Sardar Ajit Singh — for Appellant. 

A. M. Qureshi — for Respondents. 

Judgment. — Bungalow No. 31 belongs 
to Attar Singh and is situated in Kohat 
Cantonment. It has been acquired on lease 
by the officer commanding Kohat Military 
Station under the House Accommodation 
Act for five years. The officer commanding 
fixed the rent at Bs. 65 a month and also 
ordered repairs of the value of Bs. 1399 to 
be made. The repairs seem to have been 
carried out. The owner was however not 
satisfied with the amount of rent fixed. He 
therefore asked for a reference to Court. 
The matter was consequently referred to 
the District Court, Peshawar. Owing to 
arrears of work in that Court the case 
could not be taken for about three years, 
for the notice of appropriation was given 
on 7th August 1936, the house was appro¬ 
priated on 15th August 1936 and the re. 
ference was decided by the Additional 
Judge on 16th February 1939. The Addi. 
tional Judge maintained the figure offered 
by the officer commanding. The owner has 
come up on appeal to this Court. The 
owner has himself gone into the witness- 
box and sworn that this bungalow used to 
fetch Bs. 95 a month before appropriation. 
I find from the evidence of Captain Blunt 
that Bungalow No. 30 is situated opposite 
to bungalow No. 31 and that both are 
similar in accommodation. Again it is clear 
from the statement of Mr. Smith, Assistant 
Garrison Engineer, that the rent of bunga¬ 
low No. 30 is Es. 120 a month. This wit¬ 
ness has also deposed that bungalow No. 31 
consists of a kacba building with a pakka 
facing. This witness had been in Kohat 
for about 18 months. He has said that 
bungalow No. 31 has always been occu¬ 
pied during that time by a senior Cap¬ 
tain and that at the time of his giving evi- ' 
dence it was occupied by a Major. In the 
opinion of this witness bungalow No. 31 is 
slightly inferior to bungalow No. 30. He 
alleged that bungalow No. 30 was on a 
monthly tenancy with the Government. 

The House Accommodation Act lays downl 
that the Court shall fix a reasonable rent! 
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of the house appropriated by the officer 
oommanding. I think the best oriterion for 
arriving at a reasonable figure is to find out 
the rent of bungalows in the locality. I 
have shown above that bungalow No. 30 
which is opposite to bungalow No. 31 is 
similar in accommodation and that a rent of 
lU. 120 a month is being paid for it by the 
Government on the monthly basis. 1 admit 
that in the case of acquisition under the 
House Accommodation Act the Govern, 
ment has to repair the house and there is 
no fear of the house remaining vacant. But 
then there is the consideration that the 
house is being appropriated against the 
will of the landlord. Moreover, there is a 
great difference between Bs. 65 a month 
and Bs. 120 a month and I think that even 
if all these matters were allowed for, the 
rent should be higher than that offered by 
the officer oommanding. Eor the reasons 
given above, I am of opinion that Bs. 65 a 
month is very low and the circumstances 
relating to bungalow No. 30 make me sure 
that the owner has told the truth when 
he has stated on solemn affirmation that 
he was getting Bs. 95 a month for the bunga. 
low before it was appropriated. I therefore 
accept the appeal and raise the rent to 
Bs. 95 a month from the date of appropria. 
tion. The landlord shall get his costs in 
this Court as well as in the District Court. 
Pleader’s fee Ks. 30. 

I may refer to another point which arose 
during the proceedings of the appeal. The 
owner made an application to me that 
since the date of appropriation the house 
was in the possession of the officer command- 
ing and that he was not getting any rent 
from that officer. He asked me to order that 
subject to protest the rent be paid to him 
at the rate fixed by the officer command, 
ing. After hearing counsel for the officer 
oommanding, 1 came to the conclusion that 
there was some legal difficulty in my way 
in dealing vnth the matter. It was doubtful 
whether I could order the payment of the 
arrears of rent at the rate fixed by the 
officer commanding although it is obvious 
that it should have been paid to the land, 
lord for all the landlord is fighting for is 
that he should get more rent. As the appeal 
could be disposed of in a short time I re. 
fused to proceed with the application. But I 
must point out that there is a lacuna in the 
House Accommodation Act which it would 
be fair on the part of the Government to 
fill up. The only points on which the land, 
lord can get a reference to the Court are 


the fixation of the rent and the amount of 
repairs to be made by him. Consequently 
there should be some provision in the Act 
that where a house has been taken over 
and the question of rent is contested by 
the landlord the amount fixed by the offi. 
cer commanding should be paid to the land, 
lord without prejudice to his right to fight 
in Court the question of the enhancement 
of the rate of rent. 

N.S./r.k. Appeal accepted. 
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Mian Gul Mahmud Shah — Appellant. 

V. 

Emperor. 

Criminal Appeal No. 141 of 1939, Deoid. 
ed on 9th May 1939, from order of Addl. 
Sess. Judge, Peshawar, D/. 12th April 1939. 

Criminal P. C. (1898), S. 309 Accuied 
convicted under Ss. 302, 304 and 324, Penal 
Code Judge** refusal to prescribe punish¬ 
ment under Ss. 304 and 324 is illegal. 

Under S. 309,Criminal P.C., the Judge Is bound 
to pass a sentence on each of the charges of which 
the accused is found by him to be guilty. Hence 
where he has oonviotied accused under Secs. 302, 
301 (1) and 324, Penal Code, hU refusal to pres¬ 
cribe the punishments under Ss. 304 Part (1) and 
924,1. P. C., is illegal : 22 Oal 80$, Bel. on, 

[P 24 0 11 

Mian Samiuddin — for Appellant. 

Sardar Baja Singh, Advocate.Gencral — 

for the Crovm, 

Mir Ahmad J*—-Umar Shah belongs to 
village Bakar Shah Koruna which is situ, 
ated at two miles from Takhtbai Police 
Station in the Mardan District. He made a 
report at 10-5 F. M. on 3rd November 1926 
at the station house. The following is the 
gist of the information given by him: The 
reporter was asleep in his house when at 
about 9.30 P. M. he heard an uproar in his 
hujra. The house of the reporter is adjacent 
to the hujra. The reporter called out to 
Sheraf Gul his tenant and asked him as to 
the cause of the trouble. Sharaf Gul told 
him that Mian Gul and Mir Hassan Shah 
had stabbed Nurainuddin, Umar Din and 
Baoha and had run away. The reporter 
rushed to the hujra and found all the three 
wounded persons there. On his inquiry 
they told him that they were wounded by 
Mian Gul while they were held by Mir 
Hassan Shah. The reporter came to know 
that the cause of the quarrel was that Mir 
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Eassan Shah and Nurainuddin were teas, 
ing a boy called Karim. Nurainuddin and 
Umar Din succumbed to their wounds. The 
police challaned the two brothers Mir Has- 
san Shah and Mian Gul who were commit¬ 
ted to the Court of Session and tried there 
under S, 302/34, I. P. C. (two counts) for 
the murders of Nurainuddin and Umar Din, 
and under Sec. 307/34, I. P. 0., for the 
attempted murder of Bacha. The evidence 
led at the trial may be summarized as fol. 
lows. (His Lordship then referred to the 
evidence and proceeded.) The accused de¬ 
nied the charge and attributed it to enmity. 
Mir Hassan Shah said that he had gone to 
bis village in T. T. two years before the 
occurrence. The accused did not produce 
any defence. The assessors were of opinion 
that Mian Gul had caused the injuries on 
the wounded persons and that Mir Hassan 
Shah had no weapon with him. 

The learned trial Judge acquitted Mir 
Hassan Shah and convicted Mian Gul, He 
observed that Mian Gul stabbed Nurain¬ 
uddin in order to rescue his brother Mir 
Hassan Shah. He gave him therefore the 
benefit of Excep. 2 to S. 300, I. P. 0. with 
respect to the murder of Nurainuddin and 
convicted him under S. 304, Part (l), I.P.O., 
for that offence. He was of the view that 
the act of the accused in killing Umar Din 
was murder and that he was not helped by 
any Exception to S. 300, I. P. 0., with re¬ 
gard to that offence. He therefore convic¬ 
ted him under S. 302, I. P. C., for killing 
Umar Din, As regards the wounding of 
Bacha he convicted him under S. 324, 
I, P. 0, The Judge sentenced the accused 
to death under S. 302,1. P. C. As regards 
the other convictions he remarked It is 
unnecessary to pass any separate sentence 
under the other heads under which he has 
been convicted.” We may note here that 
under S. 309, Criminal P. 0., the Judge is 
bound to pass a sentence on each of the 
charges of which the accused was found by 
him to be guilty and his refusal to pres¬ 
cribe the punishments under Ss. 304, Part 
(1) and 324,1. P. 0., was therefore illegal. 
We are fortified in this view by a ruling of 
the Calcutta High Court reported in 22 Cal 
805^ at p. 809. Mian Gul has come up on 
appeal to this Court and the sentence of 
death is also before us for confirmation. 
His learned counsel pointed out that the 
night was dark and suggested that some 


1. Diwan Bicgb v. Queen.Empress, (1896) 22 Oal 
805. 


unknown person stabbed the deceased and 
that they implicated the two brothers Mir 
Hassan Shah and Mian Gul by conjecture. 
He also laid great stress on the point that 
the two deceased persons were not consis- 
tent as regards their assailants and that the 
witnesses were also not unanimous on this 
point. He urged that in the circumstances 
it was not definitely proved that Mian Gul. 
was the person who caused the death of 
Umar Din. We do not find any force in the 
argument that the assailants were not iden¬ 
tified. If this were correct, we should have 
expected that all the witnesses and the 
wounded persons would concentrate on Mir 
Hassan Shah who had started the mischief 
by molesting Karim, and Mir Hassan Shah 
should have been named in the beginning 
as the assailant of Umar Din. We however 
find from the cross-examination of the wit¬ 
nesses that it was Mian Gul who was 
charged with the offences in the beginning. 
It was afterwards that attempt was made 
by them to implicate Mir Hassan Shah also 
along with Mian Gul. 

It is true that the evidence is not consis- 
tent. But we have no reason to reject the 
testimony of Umar Shah. Umar Shah went 
to the wounded pei;sons at the earliest op- 
portunity and thei^e was no time for the 
relations of the victims to coach them. 
What they said to Umar Shah was there- 
fore the truth and we are prepared to ac¬ 
cept it as such. Moreover, Umar Shah went 
straight to the police station and told the 
police what the victims told him. He bad 
also no time to make additions and altera¬ 
tions. Again we have the fact that the 
accused absconded after the offence. This 
conduct of the accused corroborates the 
charge laid at his door and shows that the 
deceased persons have rightly implioatsd 
him. For the reasons given above we main, 
tain the conviction of Mian Gul under 
S. 302, I. P. C. The sentence of death is 
well deserved because Mian Gul had no 
right to come in with his knife when there 
was only an ordinary altercation going on 
between Nurainuddin and Mir Hassan 
Shah. We dismiss the appeal and confirm 
the sentence of death. 

d.s./r.k. . Appeal dismissed, » 
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Walt Shah and others 

V. 

Hasham Khan and others. 

Civil Eevn. No, 191-A of 1938, Decided 
on 8th May 1939. 

Scheduled Districts Act (14 of 1874), S. 8 — 
“Other territory*’—Meening of. 

The words “other territory” do not apply to 
territories outside British India. [F 26 C 1] 

Almond J* C. — Certain land owners in 
Thai, a village in the Kohat District, sued 
the residents of the village Bilandkhel situ, 
ated in the Kurram Agency in a represen. 
tative capacity for a declaration that they 
were the owners of something over two 
thousand kanals of land situated in an area 
known as “Spin Thai” and for an injunction 
to restrain the defendants from interfering 
with the exercise of their rights. While the 
case was pending in the Court of the Senior 
Sub.Judge, Kohat, the Deputy Commis¬ 
sioner of that district, on the instructions of 
the Local Government, drew the attention 
of the Court to the fact that this land was 
situated beyond the limits of British India 
and therefore the Senior Sub.Judge had no 
jurisdiction to try the suit. Upon receipt 
of this letter the Senior Sub-Judge framed 
the following issue : “Whether this Court 
has jurisdiction to entertain the suit.” He 
came to the conclusion that he had not such 
jurisdiction. He remarked that the land in 
dispute had formerly been in the Kurram 
Agency which was part of British India, 
and that in the year 1927 it had been 
annexed to the Kohat District by an order 
of the Local Government the validity of 
which he doubted. He considered further 
that the Civil Procedure Code had not been 
extended to this particular piece of land 
because it had not formed part of the Kohat 
District when the Civil Procedure Code 
was applied in that district. He therefore 
directed that the plaint be returned for 
presentation in the proper Court. An appeal 
was preferred to the District Judge who 
came to the opposite conclusion. He agreed 
with the finding of the trial Court that the 
land had been annexed to the Kohat Die. 
triot in the year 1927 but held that the 
Judge had been appointed to administer 
civil justice within the limits of that dis¬ 
trict under the N. W. P. P. Courts Begula. 
tion and that his jurisdiction extended to 
the whole of the district as it existed at 
1989 W/4 
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the time of his appointment. He therefore 
remanded the case with a direction that it 
should be tried by the Senior Sub-Judge. 
The Agent to the Governor.General then 
moved this Court to exercise its powers 
under Sec. 34 of the N. W. F. P, Courts 
Regulation on the ground that the disputed 
land was situated in tribal territory and 
therefore not within the jurisdiction of the 
Senior Sub.Judge, Kohat. 

The plaintiffs appeared through counsel 
in this Court. The Advocate-General was 
allowed to represent the point of view of 
the Agent to the Governor-General. At¬ 
tempts were made to serve the respondents 
both through the Deputy Commissioner of 
Kohat who refused to serve them on the 
ground that they lived in tribal territory 
and also through the Political Agent, Kur. 
ram Agency, who refused to serve them on 
the ground that notices could not be served 
in tribal territory. A notice was however 
served upon the counsel who represented 
the defendants in the trial Court, but he 
did not attend. There has therefore been 
formal service of the defendants and as any 
decision which we give in this case can¬ 
not adversely affect their rights, they have 
been proceeded against ex parte. Learned 
counsel for the plaintiffs has simplified the 
points for decision in this case by admitting 
that the remark of the learned trial Judge 
that the Kurram Agency forms part of 
British India is incorrect. There can be no 
doubt that the Kurram Agency does not 
and has never formed part of British India. 
Such jurisdiction as is exercised in the Kur¬ 
ram Valley is exercised in view of Foreign 
Department Notification No. 1691.F, dated 
23rd June 1902 and was made in exercise 
of powers conferred by Ss. 4 and 5 of the 
Foreign Jurisdiction and Extradition Act 
(21 of 1897). Those Sections definitely refer 
to the exercise of powers and jurisdiction 
in places beyond the limits of British India. 
Learned counsel however contends that this 
piece of land was validly included within 
British India under Sec. 8, Scheduled Dis¬ 
tricts Act (14 of 1874), by an order of the 
Chief Commissioner of the N. W. F. Pro¬ 
vince contained in letter No. 904.E. A., 
dated 15th July 1937 from the Revenue 
Secretary to the Chief Commissioner to 
the Political Agent which is reproduced as 
follows : 

Subject : Reduction of land revenue amountinc 
to Rupees 516 from the Bent Roll of the Kurram 
Agency for the Agricultural year 1926*27 and for 
future years. 


Wali Shah v. Hasham Khan (Almond 7, OJ 
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ZIemo. 

Reference your Memo. No. 349, dated 18th June 
1927 . 

The sanction of the Chief Commissioner is here, 
by conveyed to the reduction of a sum of Es. 516 
(Kbalsa)from the Rent Roll of the Kurram Agency 
for 1926-27 as well as for future years owing to 
the transfer of the Thai lands from the Kurram 
Agency to the Kohab District. 

This ^as the only letter contained in the 
correspondence leading to the order which 
the Deputy Commissioner would produce 
before the Court. He claimed privilege 
for other correspondence leading up to the 
letter. We are of opinion that learned 
counsel’s arguments regarding the appli¬ 
cation of S. 8, Scheduled Districts Act, is 
fundamentally wrong. The Section reads 
as follows : 

Whenever any question arises as to the line of 
boundary between any of the scheduled districts 
and other territory, such officer as the Local Gov¬ 
ernment, or (where the districts and the other 
territory are not subject to the same Local Govern¬ 
ment) as the Governor-General in Council from 
time to time appoints, may consider and deter¬ 
mine such line of boundary; and the order thereon 
by such officer, if confirmed by the Government 
which appointed him, shall be conclusive in all 
Courts of Justice. 

In the first place it is to be noted that 
the Kohat District was a scheduled district 
within the meaning of that Act until the 
Act was repealed by the Government of 
India (Adaptation of Indian Laws) Order, 
1937 made by His Majesty in Council under 
the provisions of Government of India Act, 
1935. Learned counsel contends that “other 
territory” referred to in Sec. 8, Scheduled 
Districts Act, includes territory which was 
outside British India, but that cannot be so 
for the Preamble to the Act as well as S. 1 
of the Act show specifically that the Act 
applied to British India alone. The words 
“other territory” could therefore not apply 
to territories outside British India. Further¬ 
more, there is no suggestion in the letter of 
the Eevenue Secretary referred to above 
that this action was taken under Sec. 8, 
Scheduled Districts Act, and the plain 
meaning of the letter in our opinion is that 
in future the land revenue assessed on this 
land instead of being paid into the treasury 
in the Kurram Agency will be paid into the 
treasury in the Kohat District owing to the 
transfer of the Thai lands from the Kur. 
ram Agency to the Kohat District. Neither 
party has been able to show us any autho- 
rity under which territory situated outside 
British India can be included in British 
India by any authority in India, and prima 
facie^such action could not be taken except 
under a parliamentary statute. We are 


therefore of opinion that the land now in 
dispute is not situated within the Kohat 
District and that the Courts in Kohat have 
no jurisdiction to entertain the suit. We 
therefore acting under Sec. 34 of the N. W. 
F. P. Courts Regulation set aside the order 
of the District Judge and restore that of 
the trial Judge. As the question of juris¬ 
diction was one which was nob free from 
diflSculties, we think that both parties 
should bear their own costs up to this date 
and direct accordingly. 

n.s./r.k. Order set aside. 
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Mir Ahmad J. 

Mian Feroz Shah — Petitioner. 

V. 

Firm Bundhel-Khand Cycle <& Motor 
Agency, Nowshera, JudgmenUdehtors 
and others. Decree.holders — 

Respondents. 

Misc. Appln. No. 8 of 1939, Decided on 
5th May 1939, for leave to appeal to His 
Majesty in Council from order of Judicial 
Commissioner, Reported in A I R 1939 

(a) civil P. C. (1908), S, 109 (a) — Order 
patted after calling for record under S. 34, 
N. W. F. P. Courts Regulation it not appealable 
under Sec. 109 (a). 

Orders passed after calling for the records under 
8. 34 of the N. W. F. Province Courts Regulation 
are not passed on appeal. They are passed in ezer* 
cise of the power of superintendence vested in the 
Court by this provision of law. Hence the order is 
not appealable to His Majesty in Council under 
S. 109 (a), Civil P. C. : 111 0 65 and 9 1C 183, 
DisUng. ; A I B 1936 Pat 465 ; A I B 1934 All 
198 and AI B 1926 All 202, Bel. on. [P 27 C 2] 

(b) Civil P. C. (1908), S. 109 (c)—Execution 
tale tet aside on consideration of facts—Appeal 
under S. 109 (c) does not lie. 

No appeal under 8. 109 (o) lies from an order 
setting aside an execution sale on consideration of 
facts. [P27 0 2) 

Pit Bakhsh Khan — for Petitioner. 

L. Charanjit Lai — for Respondents. 

Order.—The Peoples Bank of Northern 
India had a decree against the Firm Bun- 
dhel-Khand Cycle & Motor Agency. In 
execution of that decree the Bank brought 
to sale a property belonging to judgment- 
debtors. The property was purchased by 
K. B. Mian Feroz Shah. The judgment- 
debtors objected to the sale. The objections 
were overruled in the two Courts below. 
They came up on revision to this Court. 
On revision I set aside the orders of the 
Subordinate Courts and cancelled the sale. 
K. B. Mian Feroz Shah has presented ^ 
application for leave to appeal to Hifl 
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Abdul Wahab v. Muqarrab Khan 


Majesty in Oounoil. S. 109, Oivil P. G., 

governs suoh applioatlons. It runs thus : 

Subject to suoh rules as may. from time to time, 
be made by His Majesty iu Gounoil regarding 
appeals from the Courts of British India, and to 
the provisions hereinafter ooutalned, an appeal 
shall lie to His Majesty in Oounoil 

(a) from any decree or final order passed on appeal 
by a High Court or by any other Court of final 
appellate jurisdiction ; 

(b) from any decree or final order passed by a 
High Court in the exercise of original civil juris* 
diction : and 

(c) from any decree or order, when the case, as 
hereinafter provided, is certified to be a fit one for 
appeal to His Majesty in Gounoil. 

Learned counsel for the petitioner claims 
that his application falls under (a). Learned 
counsel for the judgment-debtors respon. 
dents points out that the order from which 
an appeal is proposed to be made to His 
Majesty was not passed 'on appeal' but on 
revision. Counsel for the petitioner replies 
that an order passed in exercise of revi- 
sional jurisdiction is an order ‘on appeal'. 
Counsel for petitioner quoted 11 I 0 65,^ a 
judgment of the Calcutta High Court and 
9 I C 183^ another judgment of the same 
High Court. Counsel for the respondent 
has quoted AIR 1936 Pat 465,^ AIR 
1934 All 198^ and 48 All 226.® The rulings 
quoted by counsel for the petitioner have 
no direct bearing on the case before me. 
They relate to the Original Side of the High 
Court and are therefore based on different 
considerations. The authorities referred to 
by counsel for the judgment-debtors res. 
pondents lay down in so many words that 
an order passed on the revision side is not 
an order ‘on appeal’ and therefore not 
appealable to His Majesty in Council under 
S. 109 (a), Civil P. C. Petitions for revi. 
sion are presented to this Court under 
Sec. 34 of the N. W. F. Province Courts 
Regulation the relevant portion of which 
runs thus : 

34, (1) The Court of the Judicial Commissioner 
may call for the records of any case in which no 
appeal lies to it, and 

(a) if the Court by which the case was decided 
appears to have exercised a jurisdiction not vested 

1. Harish Chandra v. Nawab Bahadur of Mur- 

shidabad, (1911) 111 0 66=16 OWN 879= 
18 0 L J 688. 

2. Secy, of State v. British India Steam Naviga. 

tion Co., (1911) 9 I C 168=18 G L J 90=16 
OWN 848. 

3. Krishna Chandra Deb y. Bajendra Narayan 

Bhanj Deo, (1936) 23 A I B Pat 466=164 I C 
287=16 Pat 669=17 P L T 760. 

4. Atma Ram v. Beni Paisad, (1934) 21 A IB All 

198=147 I 0 1067=3934 A L J 1166. 

6. Suraj Singh t. Phul Kumari, tl926) 18 A 1 B 
All 202=90 I C 904=48 All 226=23 A L J 
997. 


in it by law, or to have failed to exercise a juris* 
diotion so vested, or to have aoted iu the exorcUo 
of its jurisdiction with material Irregularity, or 
(b) if on application made to it the Court of the 
Judicial Commissioner is of opinion that there is 
an important question of law or custom involved 
and that such question requires further considera¬ 
tion, 

the Court of the Judicial Commissioner may make 
such order in the case as it thinks fit. 

Ib is obvious that it is only in cases in 
which DO appeal lies to the Court of the 
Judicial Commissioner, that the Judicial 
Commissioner can be moved to call for the 
records. It follows that orders passed after 
calling for the records under this Section 
are not passed on appeal. They are passed 
in exercise of the power of superintendence 
vested in the Court by this provision of, 
law. The wording of S. 34 also does not 
justify the contention of the petitioner. 
For the reasons given above I agree with! 
the arguments of learned counsel for the' 
judgment-debtors respondents and holdthatj 
the petitioner cannot of right ask for leavej 
to appeal to Privy Council under S. 109 (a),I 
Civil P. C. I have been asked in the alter.' 
native to grant a certificate under S. 109 (o). 
Civil P. C. A sale has been set aside on 
considerations of facts. I do not see any' 
ground for my acting under Sec. 109 (c),' 
Civil P. 0. I dismiss the petition with 
costs. Pleader’s fee Rs. 50. 

D.s./r.K. Petition dismissed. 
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Almond J. 'C, and Mir Ahmad J. 

Ahdul Wahab Khan — Plaintiff — 

Appellant. 

V. 

Muqarrab Khan and others — 

Defendants — Respondents. 

Civil Appeal No. 107/29 of 1938, Deci¬ 
ded on 20th March 1939, from Judgment 
and decree of Addl. Judge, Peshawar, 
D/. 16th July 1938. 

Transfer of Property Act (1882), See. 54 — 
Sham transaction ~ Title does not pass to the 
vendee and suit for possession is not main¬ 
tainable. 

A sham transaction is not sale •. A1 B, 1932 
Bom 247 ; AI R 1937 Oudh 493 and AIR 1924 
Nag 146, Rel. on, [P 29 C 1] 

It is only in oases where transfer is genuine and 
title passes that the vendee is entitled to possession 
and the vendor can maintain suit for considera- 
tionmoneyif it has not been paid. Where however 
CO consideration passes from the vendee nor is 
there any intention of passing the rights from the 
vendor to the vendee and the whole transaction is 
fictitious, title does not pass to the vendee and a 
suit by the latter for possession is not maintain¬ 
able .AIR 1931 Pat 236, Disting, [F 28 0 2 ‘ 

P 29 0 11 
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S. B. Sardar Baja Singh and L. Jaggan 
Nath —for Appellant, 

B. S. Mehta Mangal Sain, Kazi Mohd. 
Shafiq, and Abdul Wahid Khan — 
for Respondents 1, 3 to 6, and 17 
respectively. 

Mohd. Yusaf, Mohd Sadig, Mohd. Zaman 

Respondents in person. 

Mir Ahmad J. — On 25th May 1921 
Abdul Akbar mortgaged 1099 kls. 15 mis. 
of land to K, B. Muqarrab Khan for 
Es. 23,000. On 17th August 1932 K. B. 
Muqarrab Khan leased this land for five 
years to one Fazal Haq. Fazal Haq under¬ 
took to pay Bs. 300 a year to the lessor. 
The lessee employed one Fateh, a servant, 
and he was killed. Ghulam Sarwar, the son 
of Abdul Akbar, and his two tenants were 
charged with the murder but acquitted. 
On 19th August 1933, K. B. Muqarrab 
Khan sold his mortgagee rights to one 
Abdul Wahab. It may be noted that during 
the new settlement the area was found to 
measure 1060 kls. 3 mis. The consideration 
was the same which was paid by K. B. 
Muqarrab Khan to Abdul Akbar, i. e. 
Bs. 23,000. The payment was alleged to 
have been made as follows : Bs. 12,000 
privately, Bs. 11,000 paid by Mohd. Yakub 
on 17th August 1933 in the following 
manner : Bs. 2000 cash, and a pronote for 
Rs. 9000 executed by Mohd. Yakub in 
favour of K. B. Muqarrab Khan. 

On 12th January 1935, this suit was 
brought by Abdul Wahab for possession of 
326 kls. 14 mis. He alleged that this area 
was in the unlawful possession of the three 
sons of Abdul Akbar. He stated that he 
was in possession of the remaining land. 
The plaintiff also asked for Rs. 971-1-6 as 
mesne profits for three harvests viz. from 
Kharif 1933 to Kharif 1934. K. B. Muqar. 
rab Khan and Abdul Akbar Khan were 
defendants in the suit along with the three 
sons of Abdul Akbar. Both of them pleaded 
that the transfer of mortgagee rights in 
favour of Abdul Wahab was without con¬ 
sideration. K. B. Muqarrab Khan explained 
that he could not get the possession of the 
land from Abdul Akbar, that a fictitious 
transfer of mortgagee rights was therefore 
made in favour of Abdul Wahab in order 
to enable him to make an attempt to take 
over the property and that it was agreed 
that if he succeeded he (Abdul Wahab) 
would be entitled to retain the property as 
a permanent tenant and would pay half 
the produce to K. B. Muqarrab Khan. The 


A. I. R, 

trial Judge decided only one issue which 
was as follows : 

Is the mortgage deed dated 19tb August 1933 on 
behalf of K. B. Muqarrab Khan in favour of the 
plaintifi for consideration ? 

He held that no money had passed and 
that the transaction was fictitiously entered 
into in order to allow Abdul Wahab, a 
notorious litigant, to have a chance of trying 
to take possession of the land from Abdul 
Akbar. He therefore dismissed the suit. 
The plaintiff appealed to the District Court 
at Peshawar. The learned Additional Judge 
concurred in the view expressed by the 
trial Judge. Abdul Wahab has come up on 
further appeal to this Court. His learned 
counsel did not controvert the fact that the 
concurrent finding of the two Courts below 
that no consideration passed does stand in 
bis way. He however urged that the find¬ 
ing that no consideration passed does not 
necessarily vitiate the transfer of the mort¬ 
gagee rights in favour of Abdul Wahab. 
He asked that a decree for possession 
should be granted to him all the same and 
suggested that the vendor should bring a 
suit for recovery of the purchase money 
and if be proves that he has not been paid 
the price he would get a decree for the 
same. In the alternative, counsel referred 
to the written statement of K. B. Muqarrab 
Khan and stated that according to the alle¬ 
gations of K. B. Muqarrab Khan the mort¬ 
gagee rights had been transferred to Abdul 
Wahab for the consideration that if he 
obtained possession he shall have a lease of 
it in perpetuity and shall pay half the 
produce to K. B. Muqarrab Khan. Learned 
counsel invited our attention to the defini¬ 
tion of sale in S, 54, T. P. Act, and to AI B 
1931 Patna 236' in support of the first 
proposition. S. 54, T. P. Act, runs thus : 

‘Sale’ is a transfer of ownership in exobanga for 
a price paid or promised or part paid and part 
promised. 

We have carefully considered the two 
arguments advanced by the learned counsel 
for the appellant. We think that the ques¬ 
tion as to whether non-payment of consi¬ 
deration deprives the vendee of the title 
passed under a registered sale deed does 
not arise in this case. It is only in oases 
where the transfer is genuine that it has 
been held that the title passes and the 
vendor can maintain a suit for considera¬ 
tion money if that has not been paid. But 
in the case before us we find that th ere is a 

1. Ramdhari Rai v. Gorakh Rai, (1931) 18 A IB 
Pat 236=133 I C 34=10 Pat 264=12 P L X 
570. 
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concurrent finding of the two Courts below 
that the whole transaction was fictitious. 
In fact the two Courts have given valid 
grounds for doing so. A large sum of 
Hs. 12,000 is alleged to have been paid and 
we have no documentary evidence of the 
payment. There is no explanation why 
such a large sum was handed over pri. 
vately and not before the Sub.Begistrar. 
Then Hs. 2000 are said to have been paid 
by Mohd. Yakub two days before the regis. 
tration and there is no receipt for the 
same. A pronote for Hs. 9000 was written 
by Mohd, Yakub in favour of K. B. Muqar- 
rab Khan on the same day. Mohd. Yakub 
admits that be is a business man. In his 
account books there are entries of 17th 
August 1933 which show that Hs. 11,000 
were deposited by Mohd. Yakub in the 
firm’s chest in one day. The whole of the 
sum of Hs. 11,000 was then debited to 
Abdul Wahab. The opening and the closing 
balances are negligible. Although we find 
that Hs. 11,000 cash were brought into the 
books of Mohammad Yakub yet it is alleged 
that only Hs. 2000 were paid in cash to 
Abdul Wahab, and Mohd. Yakub executed a 
pronote for the balance. Where did Mohd. 
Yakub get this Hs. 11,000 from is also a 
question which the learned counsel ior the 
appellant could not answer. He said he 
may have brought Hs. 2000 from his house 
and the entries regarding Hs. 9000 might 
be only a book transaction to give support 
to the execution of the pronote. All these 
facts lend colour to the allegation of K. B. 
Muqarrab Khan that it was a sham trans. 
action and there was no intention of pas. 
sing the mortgagee rights on to Abdul 
Wahab. A sham transaction is not sale 
and if any authority be needed for this 
proposition we would refer to A I H 1932 
Bom 247,171 I C 233* and 78 IC 1011.' 
The observations in the first mentioned case 
are reproduced below: 

There is a distinction between a sale where the 
consideration is intended to be paid and is noc 
paid, and where the consideration is not intended 
hj both parties to be paid at all. In the iormer 
case the title would pass to the purchaser and in 
the latter case though the vendor has been tricked 
into going through the form of execution and zegis* 
tration of the document, the sale deed would be 
void as a colourable transaotion. 

2. Basalingava Bevansbiddappa v. Chinnava, 

(1982) 19 AI B Bom 2i7 — 1361 G 534 = 66 
Bom 656=34 Bom L R 427. 

3. Parsotam Dass v. Ali Haidar, (1937) 24 A I B 

Oudh 493=171 1 0 238=1937 OWN 944= 
13 Luck 484. 

8. Hemraj v. Trimbak, (1924) 11 A I B Nag 146 
=781 0 1011. 


The beadnote of the Oudb case* runs as 
thus : 

In judging whether the registration of a docu* 
ment is valid, it should be seen whether or not it 
was really intended that property which purports 
to have been dealt with by the instrument should 
actually be so dealt with. In other words, whether 
the instrument actually “relates" to that property 
within the meaning of 8. 26, Registration Act. 
The criterion by which the question must be deci¬ 
ded is whether, upon the facts established by the 
evidence, the parties inteuded this plot of land to 
pass under the deed. The motive may be immate* 
rial if the requirements of the law have been com. 
plied with, but of this the intention is critical. 
Consequently where a portion of the mortgaged 
property was entered in the mortgage deed merely 
with the object of getting the deed registered in 
the office of a certain Sub.Begistrar and it was 
never intended to make that property form part of 
the security, the registcatiou of the deed is invalid: 
Collector of Gorakhpur v. Ram Sundar Lal,^ 
Venkatarama Rao v. Sobhanadri Appa Rao^ and 
Parshotam Das v. ITar AW relied on. 

Section 54, T. P. Act, does not lay down that if 
the parties to a so-called sale get a sham deed of 
sale registered without intending that the transac. 
tion should take effect even then the ownership of 
the property will pass from one to the other by 
registration. 

The beadnote of the Nagpur case' is in 
the following terms: 

The two essential constituents of a real sale are 
the transfer of ownership and the payment or pro¬ 
mise of payment of price; a transaction from which 
either of these is absent is not a sale at all. 

Therefore a sale deed which recites that the 
vendee has already spent a thousand rupees on the 
vendor's litigation and that the vendor has “this 
day" received another thousand rupees and depo¬ 
sited the money with the vendee for defraying the 
further costs of the same litigation, and purports 
to make a transfer of ownership for a price paid 
and not for a price promised or part*paid and part* 
promised does not satisfy more than half the 
definition of a sale and is not a sale at all. 

Here we may advert to the argument of 
the learned counsel which is based on a 
remark in the judgment of the Appellate 
Court that K. B. Muqarrab Khan did not 
prosecute the case and was proceeded 
ex parte. Counsel contended that the sons 
of Abdul Akbar being third parties had no 
locus standi to question the transfer of the 
mortgagee rights and that consequently the 
two Courts below had no justification to 
dismiss the suit at their instance. We have 
gone through the several orders passed by 
the original Judge and we find that K. B. 
Muqarrab Khan and his counsel had been 
appearing from time to time and following 

5. (1934) 21 A I B P 0 167=150 I 0 545=56 All 

468=61 I A 286 (P C). 

6. (1936) 23 A I R P 0 91=161 I 0 29=59 Mad 

539=63 I A 169 (P C). 

7. (1928) 16 A I R Oudh 439 = 112 I C 273 = 4 

Luck 13=6 OWN 725. 
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the defence taken up in the written state, 
ment. The learned counsel did not deny 
that the Courts could bake cognizance of the 
pleas that no price was paid and that the 
transaction was a shana one if K, B. Muqar- 
rab Khan contested the suit on those 
grounds. We have found that he did so. 
We do not therefore see any force in this 
argument urged on behalf of the appellant. 
We will now turn to the alternative posi¬ 
tion taken up by the learned counsel for 
the appellant. We think that it is too late 
now for him to adopt this attitude. It was 
not the case of the plaintiff in either of the 
two Courts below that his consideration 
was the creation of a permanent tenancy. 
Moreover, if K. B. Muqarrab Khan were to 
be believed the tenancy was to come into 
existence on the condition that Abdul 
Wahab succeeded in obtaining the posses, 
sion of the land. This has not occurred, for 
according to the Patwari there is nothing 
in the land records to show that he has 
taken possession. We rule out this plea of 
the appellant also. For the reasons given 
above we do not propose to disturb the 
concurrent finding of the two Courts below 
and dismiss the appeal with costs. 

n.s./r.k. Appeal dismissed. 


A. I. R. 1939 Peshawar 30 

Almond J. C. and Mie Ahmad J. 

Baba Rama Nand — Appellant. 

v. 

Parkasha Nand Ghanaya Lai — 

Respondent. 

Appeal No. 64/19 of 1938, Decided on 
22nd May 1939, from order of Senior Sub- 
Judge, Peshawar, D/- 4th January 1938. 

(a) N. W. F. P. Courti Regulation (1 of 
1931), S. 30 ^ Application to appeal from 
orders under Succession Act. 

Section 30 does not apply to appeals from an 
order made under the Succession Act : A 1 R 1938 
Pesh 62 held not good law. [P 32 C 1] 

(b) Punjab Courts Act (6 of 1918)—*Notifi> 
cations under—Notifications Nos. 570 and 571 
of 1889—Applicability to North.West Frontier 
Province. 

The Notifications Nos. 570 and 571 of 1669 
under the Punjab Courts Act directing that the 
Divisional Courts should be deemed to be the Dis¬ 
trict Court for the purposes of the Succession Act 
are inconsistent with the N.W. F. P. Courts Regu- 
lation which abolished Divisional Courts. Hence 
those Notifications ceased to have any effect when 
the N. W. F. P. Courts Regulation was passed. 

[P 32 0 1, 2] 

(c) Succession Act (1925), S. 338, Proviso— 
Construction —> Where there is no notification 
by local Government, Proviso does not apply. 


It is a principle of construction of statutes that 
a Proviso merely detracts from the Section to 
which it applies. Where therefore there has been 
no notification by the local Government, Proviso 
to sub-sec. (2) of S. 388 does not apply. [P 32 C 2] 

(d) N. W. F. P. Court Regulation (1 of 1931), 
S. 23 (3)—Senior Sub-Judge taking cognizance 
of proceedings under Succession Act, acts as 
District Judge—Hence appeal from his order 
lies to this Court. 

Section 23 (3) when properly interpreted means 
that a senior Sub-Judge who takes cognizance of 
proceedings under Succession Act is exercising 
functions of a District Judge. Therefore the appeal 
from his order lies to this Court under S. 384, 
Succession Act. [P 33 C 1] 

(e) Succession certificate — Necessity of — 
Person asking for succession certificate posses¬ 
sing will in his favour by person whose property 
he seeks to realize, is entitled to certificate. 

No decree can be passed in a case in which a 
succession certificate is required until a succession 
certificate has been produced, and it is the duty of 
the Courts to see which party is prima facie enti¬ 
tled to a certificate. There may be cases in which 
a Court has discretion to refuse a certificate alto- 
gather, for instance in a case where no party 
proves any prima facie claim to the property in 
dispute. But where the person asking a succession 
certificate is in possession of a will in his favour 
executed by the person whose property ho is seek¬ 
ing to realize this is a sufficient ground to grant 
him a certificate. [P 33 C 1] 

Raja Singh and L. Gharanjit Lai — 

for Appellant. 

Pandit Mool Cband and Nishtar — 

for Respondent. 

Almond J. C.—This judgment will cover 
Civil Appeal No. 64/19 of 1938, Baba 
Bamanand v. Parkasha Nand, and Civil 
Revision No. 166 of 1938, Mt. Mofci Bai v. 
Bam Cband and others. They deal with 
applications for succession certificates under 
the Indian Succession Act of 1925. In the 
appeal Baba Rama Nand applied to the 
Senior Subordinate Judge, Peshawar, for a 
succession certificate in regard to the pro- 
perty left by Baba Jugta Nand on the basis of 
a will executed in his favour in 1924. The 
application was rejected on the ground that 
complicated questions of law were involved 
and the parties should settle their dispute 
by regular suit. An appeal was preferred 
to the District Judge who returned it for 
presentation in this Court presumably on 
the basis of a judgment of the single Judge 
of this O^urt published in 1933 Pesh L J 
70.^ In the revision case Mt. Moti Bai 
applied to the Senior Subordinate Judge, 
Bannu, for a certificate on the ground that 
she was the daughter of one Mt. Gulab 
Devi and as such entitled to snoeee d to her 

1. Durgadevi v. Rup Chaud Duoi Ghand, (1938) 
26 A I R Pe3h 62=177 10 705 = 1938 Peah 
Ij J 70. 
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property. The defendants in that case were 
the reversioners of Mt. Gulab Devi's hus. 
band. Two of them had prior to this applied 
for a suocession oertifioate whioh had also 
been refused. The Senior Subordinate Judge 
dismissed this application also on the ground 
that difficult questions of law were involved 
and his finding was maintained on appeal 
to the District Judge. Learned counsel who 
has represented the petitioner in the revi* 
sion case urges that if it is held that an 
appeal lies to this Court, his application 
for revision should be treated as an appeal 
from the order of the Senior Subordinate 
Judge. 

The principal question for decision in 
these cases is whether the appeal lay to 
the District Judge or to this Court, and the 
history of the legislation on the point is as 
follows: Part 10 of the Succession Act of 
1925 is a re-enactment with slight modifica¬ 
tions of the Succession Certificate Act 7 of 
1889. Under S.‘26 of the old Act, the Local 
Government was empowered by notifica¬ 
tion in the official gazette to invest any 
Court inferior in grade to a District Court 
with the functions of a District Court under 
the Act, and it further provided that an 
appeal from such inferior Court should lie 
to the District Court and not to the High 
Court. At the time this act was in force, 
the North-West Frontier Province was a 
part of the Punjab and was subject to the 
Punjab Courts Act. 18 of 1884. Under that 
Act amongst other Courts established in the 
province were Courts of Divisional Judges, 
Courts of District Judges and Courts of 
Subordinate Judges. By S. 23 of that Act 
the Court of the District Judge was deemed 
to be the District Court or principal Civil 
Court of original jurisdiction in the district, 
but the Local Government had power to 
direct that the Divisional Court should for 
certain purposes be deemed to be the Dis¬ 
trict Court or principal Civil Court of ori. 
ginal jurisdiction. Under notification No. 
570 dated 4th May 1889 the Punjab 
Government directed that Courts of Divi¬ 
sional Judges in the Punjab should be 
deemed to be District Courts for the pur. 
poses of the Suocession Certificate Act, 
1889, and by notification No. 671 of the 
same date all District Judges and Subordi. 
nate Judges of the First and Second Class in 
the Punjab were invested with the powers 
of a District Court under S. 26, Succession 
Certificate Act. The original notifications 
are not available in this Court but they 
are referred to in a judgment of the Punjab 


Chief Court reported in 124 P B 1890,^ 
and it is not disputed by parties before us 
that these notifications were actually issued. 
When the N. W. F. Province was separated 
from the Punjab in 1901 the law in force 
at the time of separation was continued 
under S. 3, Government of India Act 1854, 
in so far as it was not altered or repealed 
by law or regulation made by the Governor- 
General-m-Council, and under Sec. 7 of the 
Law and Justice Regulation 7 of 1901, 
notifications made under the Acts which 
remained in force continued to have vali¬ 
dity with such modifications as might be 
necessary or proper to adopt them to the 
matters before the Courts. The notifica¬ 
tions of 1889 therefore remained in force 
in this province until, at any rate, 1925 
when the Succession Act of that year was 
passed. In the meantime other changes had 
occurred in the Punjab. By the Punjab 
Courts Act of 1914, Divisional Courts in the 
Punjab were abolished and it appears to 
have been the view of the Punjab Govern¬ 
ment that on the passing of that Act the 
notifications of 1889 ceased to have effect, 
for, on 15th July 1914, another notification 
No. 781 was made under S. 26, Succession 
Certificate Act of 1889 investing all Subor¬ 
dinate Judges of the First and Second Class 
in the Punjab with the functions of a Dis¬ 
trict Court under the Act. 

In 1918 when the Punjab Chief Court 
was converted into a High Court another 
Punjab Courts Act, 6 of 1918, was passed, 
and the High Court was empowered to 
authorize by general or special order any 
Subordinate Judge to take cognizance of 
proceedings of certain classes which includ- 
ed proceedings under the Succession Act, 
1865, and the Probate and Administration 
Act of 1881 which could not be disposed 
of by district delegates. Thereafter the 
Succession Act was passed which conferred 
jurisdiction in cases coming under the Act 
on District Judges with powers to the Local 
Government under S. 388 of the Act to in¬ 
vest Courts inferior in grade to the District 
Judge with powers to exercise the functions 
of a District Judge under Part 10 of the 
Act. Thereafter in 1931 the N. W. F. P. 
Courts Regulation (1 of 1931) was enacted 
and under Sec. 23 of the Regulation the 
Judicial Commissioner was authorized by 
general or special order to confer on any 
Subordinate Judge the power to take cogni- 
zance of any proceedings under any part of 

2, Tikaya Mai y. LauDga Malik, (1890) 124 P B 
1890. 
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the Succession Act, 1925, if the proceedings 
could not be disposed of by a district dele, 
gate. All Senior Subordinate Judges were 
80 authorized by this Department’s Noti¬ 
fication No. 436-J of Ish April 1931. Sub- 
s. (3) of S. 23 reads as follows : 

Proceedings taken cognizance of, by or transferred 
to a Subordinate Judge under this Section shall be 
disposed of by him subject to the rules applicable 
to like proceedings in the Court of the District 
Judge. 

In the same regulation provision with 
regard to the forum of appeal in appeals 
from decrees was made under S. 30, but 
that Section obviously does not apply to 
appeals from an order made under the 
Succession Act. (The dictum to the con¬ 
trary in 1938 Pesh L J 70' is clearly 
not good law.) It is admitted that no 
notification has been made by the Local 
Government or the Provincial Government 
in this province under S. 388, Succession 
Act. It has been contended before us 
that the notifications of 1889 continue in 
force in this province up to the present day 
by virtue of Sec. 7 of the Law and Justice 
Regulation and that the Courts Regulation 
of 1931 merely changes the nomenclature 
of the Courts. We do not think that S. 7 
has any application, for it only deals with 
the constructions of notifications made 
under enactments passed before the com. 
mencement of the said regulation and the 
question before us deals with the effect 
of enactments subsequent to regulation. 
Under S. 24, General Clauses Act, it is pro- 
vided that where an Act of the Governor. 
General in Council or Regulation is after 
the commencement of the Act repealed or 
re-enacted with or without modifications, 
then unless it is otherwise expressly pro. 
vided, any order, scheme, rule, form or 
bye-law issued under the repealed Act or 
regulation shall, so far as it is not inconsis- 
tent with the provisions re-enacted, con¬ 
tinue in force and be deemed to have been 
in force under the provisions so re.enacted 
until and unless it is superseded by an 
order, scheme, rule, form or by-law issued 
under the provisions so re.enacted. It ap. 
pears to us that the notification of 1889 
under the Punjab Courts Act, directing that 
the Divisional Courts should be deemed to 
be the District Court for the purposes of 
the Succession Act is mconsistent with the 
N. W. P. P. Courts Regulation which abo¬ 
lished Divisional Courts. Wo are fortified 
in this view by the fact that in 1914 when 
the same alterations in designations of 
Courts were made in the Punjab, it was 


considered necessary to renew the powers 
conferred by the notifications of 1889 by 
the issue of a new notification in that year. 
We therefore hold that the notifications of 
1889 ceased to have effect from 1931 at 
the latest and possibly from 1925 when the 
new Succession Act comes into force. We 
are therefore left with the proposition as to 
what is the forum of appeal under the Sue- 
cession Act of 1925 in theN. W. F, Province 
in these circumstances. Learned counsel for 
the petitioner in Mt. Moti Bai’s case has 
contended that although there has been no 
notification by the Local Government under 
3. 388, Succession Act of 1925, still the 
Proviso to sub-a. (2) of that Section must 
be considered to be in force. The first two 
sub.sections of that Section read as follows: 

(1) The Local Government may by notification 
in the local official gazette invest any Court in- 
ferior in grade to a District Judge with power to 
exercise the functions of a District Judge under 
this Fart. 

(2) Any inferior Court so invested shall, within 
the limits of its jurisdiction, have a concurrent 
jurisdiction with the District Judge in the exercise 
of all powers conferred hy this Fart upon the Dia- 
trict Judge, and the provisions of this Part relat* 
ing to the District Judge shall apply to such an 
inferior Court as if it were a District Judge. 

Provided that an appeal from any such order of 
an inferior Court as is mentioned in suh-s. (1) of 
S. 384 shall lie to the District Judge and not to 
the High Court, and that the District Judge may, 
if be thinks fit, hy bis order on the appeal make 
any such declaration and direction as that sub¬ 
section authorizes the High Court to make by its 
order on an appeal from an order of a District 
Judge. 

Sub-s. 1 of S. 384 reads as follows : 

Subject to the other provisions of this Fart, an 
appeal shall lie to the High Court from an order 
of a District Judge granting, refusing or revoking 
a certificate under this Fart, and the High Court 
may, if it thinks fit, by its order on the appeal 
declare the person to whom the certificate should 
be granted and direct the District Judge on appli¬ 
cation being made therefor, to grant it accordingly, 
in supersession of the certificate, if any, already 
granted. 

Wd cannot agree with learned counsel 
that the Proviso to sub-s. (2) of Sec. 388 
can apply where there has been no notifi¬ 
cation by the Local Government, for it is a 
principle of construction of statutes that a 
Proviso merely detracts from the Section 
to which it applies and as no Court has 
been invested with powers by the Local 
Government, the Proviso must be disre¬ 
garded. We have therefore to fall back on 
the provisions of S. 384. In this connexion 
it has been argued that no appeal lies to 
the High Court from an order of the Senior 
Sub. Judge made under the Succ^ion Act 
because a Senior Sub-Judge acting under 
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S. 03 o{ the N. W« F. P. Oourts Regulation 
is not a Distriot Judge. We have been re. 
{erred to the difference in wording between 
S, 30 of the N, W. F. P. Oourts Regulation 
in which the following words appear: "Such 
other Subordinate Judge shall be deemed to 
be the Court of a District Judge for the 
purposes of all appeals so preferred" and 
the less speol&c provisions of sub.s. (3) of 
S. 23 of the same Regulation reproduced 
above. We must, however, interpret the 
latter sub.seotion as meaning that the Senior 
Sub-Judge who takes cognizance of proceed, 
ings under the Succession Act is esercising 
functions of a District Judge, and that 
therefore the appeal from his order lies to 
this Court under S. 384, Succession Act. 
We therefore hold that the appeal of Rama, 
nand lies to this Court, and in the case of 
the revision application of Mt. Moti Bai 
we treat it as an appeal from the order of 
the Senior Subordinate Judge, for the peti- 
tioner has obviously been misled by the 
practice which has been universal in this 
province as to the forum of appeal in such 
cases. We grant the petitioner the neces- 
sary extension of time to bring the appeal 
within limitation. 

On the merits we do not think that 
jeither of the orders can be sustained. No 
decree can be passed in a case in which a 
succession certiBcate is required until a 
succession certificate has been produced, 
and it is the duty of the Court to see which 
party is prima facie entitled to a certiBcate. 
There may be oases in which a Court has a 
discretion to refuse a certiBcate altogether, 
for instance, in a case where no party 
proves any prima facie claim to the pro- 
perty in dispute. But in the cases before us 
Ramanand, the appellant, is in possession of 
a will in his favour executed by the person 
whose property he is seeking to realize. We 
think that this is a sufficient ground on 
which to grant a certiBcate to him. Simi. 
larly, in the case of Mt. Moti Bai she was, 
in the previous proceedings in which the 
reversioners petitioned for a certiBcate, 
admitted by all persons in the case to be 
the daughter of Mt. Gulab Devi. That posi. 
tion is now being challenged. There are 
prima facie grounds for believing that she 
is the daughter of Mt. Gulab Devi and her 
counsel relied on a judgment of this Court 
reported in AIR1936 Pesh 26^ in which it 
was held that Hindus of Bannu City were 
hound by H indu law and not by custom. We 

9 , Mukund Eal v. Sant Ram, (1986) 28 A I R 

Pesh 26-1601 0 672. 
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therefore accept the appeal and the revision 
application and direct that in both oases 
the oertiBoates prayed for shall be granted 
subjeot to the grantee furnishing to the 
Senior Subordinate Judge concerned such 
security as may be deemed by him to be 
sufficient under S. 375 of the Act. As there 
was DO authoritative pronouncement of law 
on the point raised before us, we direct that 
the parties should in both oases pay their 
own costs in all Courts. 

N.S./r.k. Certificates granted. 
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Soofi J. 

Seva Singh Rattan Singh —Petitioner 

V, 

Emperor, 

Criminal Side Case No. 150 of 1939, 
Decided on 16th June 1939, from order of 
Addl. Sess. Judge, Peshawar at Abbotta. 
bad.D/- 22nd April 1939. 

Penal Code (1860), S. 304-A — Small boy 
striking against back wheel of lorry — Boy 
caught in bind wheel and crushed — Lorry 
stopped within short distance—Driver held not 
guilty of rash or negligent act. 

While a driver was driving his lorry a boy aged 
6 struck against the back wheel of the lorry, was 
caught in it and was dragged along. The driver 
was able to stop the lorry within a distance of 21 
feet. The boy was found crushed and died on the 
spot : 

Meld that it was not the case of the lorry strik¬ 
ing against the boy, but was the ease of the boy 
striking against the lorry. The driver was therefore 
not guilty of rash or negligent act. [P 8i 0 1] 

8 . Saran Singh — for Petitioner. 

Sardar Raja Singh — for the Grown, 

Order. — Sewa Singh, petifcioner, is a 
lorry driver. He was convicted by Haji 
Mohd. Ashraf Khan, Magistrate, First Class, 
Mansehra, on a charge under Sec. 304-A, 
I. P. C., and sentenced to two years’ impri- 
Bonment. On appeal the conviction was 
upheld by the Additional Sessions Judge, 
Peshawar, but the sentence was reduced to 
one of one year’s R. I. The case against the 
petitioner was that on 14th December 
1938 at peshin time be was coming from 
Kashmir, driving his lorry loaded with 
fruit, and when he came near the village 
Uttar Seesa he saw a calf crossing the road. 
Just after that, a boy aged 6 was caught in 
the hind left wheel of the lorry and was 
dragged along. Hidayatullah, P. W., who 
was near the roadside shouted. The lorry 
was stopped within a distance of 21 feet. 
The boy aged 6 who had been caught in 
the wheel of the lorry was crushed and died 
on the spot. 
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Ifc has been argued on behalf of the peti¬ 
tioner that no rash or negligent act has 
been proved against hina. Had the boy 
been overrun by the lorry, that might 
have been different, but in this case it is 
the boy who struck against the back wheel. 
The driver (the petitioner) had been driving 
the lorry, and he was able to pull up the lorry 
within a distance of 21 feet. The learned 
Advocate. General concedes that no rash or 
negligent act could be ascribed to the peti¬ 
tioner. He admits that it was not the case 
of the lorry striking against the boy, but 
was the case of the boy striking against the 
lorry. I agree that no rash or negligent act 
had been established. I accept the revision 
petition and acquit the petitioner. 

D.S./r.K. Bevision accepted. 

^ A. I. R. 1939 Peshawar 34 
Almond J. C. and Soofi J. 

Lala Moti Bam Khatri — Plaintiff 

— Appellant. 

V. 

Basheshar Nath Khatri and others — 

Defendants — Respondents. 

Appeal No. 75/20 of 1938, Decided on 
26th June 1939, from judgment and decree of 
Senior Sub-Judge, Peshawar, D/.30-3.1938. 

(a) Mortgage — Mortgagee can relinquish 
security and sue on personal covenant. 

As a general principle the mortgagee can relin¬ 
quish the security, and can sue on the personal 
covenant to pay * 24 All 456 ; A I R 1925 Mad 
108S and AIR 1925 Mad 1101, Bel. on. 

[P 36 0 2] 

(b) Mortgage — Decree though not in proper 
form decree-holder can proceed against mort¬ 
gaged property. 

Although the decree is not made out in the proper 
form in accordance with the provisions of O. 34, 
Civil F. 0., the decree-holder is entitled to realize 
his decree from the mortgaged property : 26 Cal 
166, Bel. on. fP 37 0 1] 

(c) Transfer of Property Act (1882), S. 92 — 
S. 92 applies to N. W. F. Province. 

Section 92 contains a principle of equity, and 
hence is applicable to N. W. P. Province, though 
the Act itself is not applicable. fP 37 C 1] 

(d) Mortgage— Sale by prior mortgagee in 
execution of bis decree without impleading 
puisne mortgagee — Subsequent suit by puisne 
mortgagee for sale—Audtion-purchaser in exe¬ 
cution of prior mortgage decree can claim pay¬ 
ment of amount due under it. 

Where a prior mortgagee brings the property to 
sale in execution of a decree on his mortgage with¬ 
out impleading the puisne mortgagee to the suit, 
the rights of the puisne mortgagee are not affected 
by the sale. But if the puisne mortgagee brings a 
suit on his mortgage the auotion*puichasei in the 
execution of the prior mortgage decree can use the 
prior mortgage rights as a shield and can claim 
payment of the amount due under the prior mort¬ 
gage decree, where the puisne mortgagee seeks a 


decree for sale in his favour: AIR 1922 P C 11 i 
AIR 1928 Rang 189 ; A I R 1922 Bom 3S4 ; A 
I R 1934 Pat 70 and AIR 1938 Oal524,Rel.on. 

[P 37 0 2] 

Hukam Chand and L. Lai Cband 

—for Appellant, 

L. CharaDjit Lai and L. Ladha Ram 
— for Bespondent 2 (Defendant), 

Soofi J. — Moti Bam, plaintiff, sued 
Basbesbar Nath defendant-respondent 1 
for the recovery of Es. 6000, on the basis 
of a mortgage deed dated 22cd August 1929. 
The prayer was for the sale of the mort¬ 
gaged property (i share of a six storeyed 
house situated in Mohallah Lahorian). The 
further prayer was for proceeding against 
the person and the other property of Bashe- 
shar Nath, defendant-respondent, under the 
provisions of 0.34, Civil P.C. Two other per¬ 
sons were impleaded as defendants namely 
Jaggan Nath, defendant-respondent 2, who 
had purchased the property in suit at a 
Court sale (vide the sale certiBcate dated 
lOtb May 1933) and firm Lai Singh Man 
Singh, defendant-respondent 3, who was a 
subsequent mortgagee of the same property 
(vide the mortgage deed dated 9th March 
1931) for a sum of Es. 3000. Basheshar 
Nath took no interest in the proceedings 
and has been proceeded against ex parte. 
Defendant-respondent 3, in the written 
statement, made a mention of his own sepa. 
rate claim against the property in suit- 
under the mortgage deed dated 9bh March 
1931, and prayed that he be excused from 
attendance in respect of this suit. 

Defendant-respondent 2 contested the 
suit. He raised a preliminary objection that 
the suit as framed cannot lie. On facta, he 
denied knowledge of the mortgage deed in 
favour of the plaintiff. He contended that 
he purchased the property in suit at a 
Court sale in connexion with the final mort¬ 
gage decree for a sum of Rs. 8200 in- 
favour of R. B. Chuni Lai against Bashe¬ 
shar Nath. The plaintiff had filed objections- 
under O, 21 Rule 68, Civil P. 0., twice in 
connexion with those proceedings which 
were dismissed. The plaintiff not having, 
instituted a suit under O. 21, E. 63, Civil 
P. C., was now barred from proceeding 
against the property. In the end be pleaded 
that in case a decree be passed in favour of 
the plaintiff it should be subject to his 
charge of Es. 8200 plus interest at the 
rate of Re. 1 per cent per month. Sardar 
Bhah Bingh, Senior Sub-Judge, Peshawar, 

framed the following issues : 

(1) Whether the suit lies in the present J 
(2) Whether the suit Is barred under Oe 21| R* 68? 
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O) Is tlxd plalnbiff satitlsd to a deoreo (or sale and 
(or what amount? <4) If so, is defendant 2 entitled 
to a prior charge and for what amount ? (6) To 
what relief is the plaintifi entitled and against 
whom ? 

The learned Senior Sub. Judge decided the 
first two issues against the plaintiff and die. 
missed the plaintiff’s suit. The appeal 
against the judgment of the Senior Sub. 
Judge was accepted on 28th June 1937 by a 
Bench of this Court^! the decision on the first 
two issues was reversed and the case was 
remanded under 0. 41, E. 23, Civil P. 0., 
for decision on the remaining points. The 
plaintiff proved his mortgage deed dated 
22nd August 1929, by producing the attest- 
ing witness Acharaj Ram, P. W. 1, the 
scribe Faqir Chand, P. W. 3, and the son of 
the plaintiff Jaggan Nath, P. W. 2, in whose 
presence the mortgage deed was executed 
and the payment of the consideration effec. 
ted. Jaggan Nath, P. W. 2, further proved 
the accounts of the plaintiff in respect of 
the mortgage in suit. The contesting defen. 
dant produced R.B.ChuniLal asD. W. He 
stated that the property in suit was mort¬ 
gaged to him for a sum of Bs. 5000 by a 
registered mortgage deed dated 6th Novem¬ 
ber 1924. He added that the deed had been 
signed by Basheshar Nath in bis presence 
and that it was registered in his presence. 
He further stated that he instituted a suit 
on the basis of the mortgage deed, and that it 
was decided in his favour on 30th October 
1930. He admitted having realized his full 
decretal amount. It may be noted that 
there is not a word about the passing of the 
consideration for the mortgage deed dated 
€th November 1924, though the fact is 
hardly material now, for the matter stands 
adjudicated and fully settled. Some evi- 
dence was led by the plaintiff in rebuttal. 
He sought to establish that Basheshar 
Nath has been dealing with the property in 
dispute as his own notwithstanding the 
Court sale in favour of Jaggan Nath, defen. 
dant-respondent 2. He has been from time 
to time residing in it. He has been letting 
out portions of it and one Lakhmi Chand 
has been realizing rents from the tenants 
on behalf of Basheshar Nath. 

The learned Senior Sub.Jadga (K. S. 
Mufti Mohammad Yakub Khan this time) 
held that the plaintiff was entitled to a de- 
cree with costs ou the basis of his mortgage 
with interest at the rate of 6 per cent, per 
Annum subject to a prior charge of Bs. 8200, 

1, Moti Ram Nihal Chand v. Baehesbar Nath, 
Beporied in (1987) 2i A I B Pesh 97^171 10 
810. 


plus stamp duty of the sale certificate, of 
Jaggan Nath, defendant-respondent 2. The 
reason for putting the prior charge was 
that Jaggan Nath was a stranger and was 
a bona fide purchaser for value and in ac. 
oordance with the rule in A I R 1937 
Pesh 5* was entitled to be recompensed. 

The plaintiff has come up on appeal. His 
prayer in appeal is that the clause regard- 
ing tho prior charge of Es. 8327.8.0 of Jag. 
gau Nath over the property in suit be 
deleted. Jaggan Nath, defendant.respon. 
dent 2, has filed cross-objections and prays 
for an additional charge of Rs. 221-4.0 and 
for his costs in the lower Court. 

The learned counsel for the appellant 
has argued that defendaut.respondent 2 is 
an auction-purchaser of the property, and 
as such cannot acquire better title than the 
mortgagor himself. The proceeding in which 
the Court sale was made was on attachmeut 
in the decree of R. B. Ohuni Lai. The 
learned counsel contends that R. B. Chuni 
Lai did not specifically ask for a mortgage 
decree, nor did be obtain a decree in ac¬ 
cordance with the provisions of 0. 34, 
Civil P. C. R. B. Chuni Lai did not behave 
as if he was the holder of the mortgage 
decree. As soon as the decree was passed 
he applied for attachment. The sale, though 
effected a considerable time afterwards, 
was in consequence of that very attach¬ 
ment. The learned counsel contends that 
there is nothing in law to prevent the 
mortgagee from relinquishing bis right to 
the mortgage, and to sue the mortgagor on 
the personal covenant to pay. In support 
of this proposition he has referred us to 24 
All 456,® AIR 1925 Mad 1083^ and A I R 
1925 Mad 1101^ at p. 1102. So far as the 
general principle is concerned, we are in 
agreement that the mortgagee can relin. 
quish the security, and can sue on the per. 
sonal covenant to pay. In 24 All 456® the 
mortgagee sued on the basis of the simplel 
mortgage, and prayed that a mortgage de. 
cree be passed in his favour, or some other 
relief may be granted, to which he may be 
eligible. But later on, be made an applloa- 
tion in which he specifically relinquished 
the security of the property and prayed for 
a simple money decree, based upon the per- 


viurmv oioga v. jvaiumai, liyo/l 24 A i R 
Pesh 6=167 I 0 698. 

8. Sukhder Prasad v. Lachman Singh, (1902) 24 
An466=1902 AWN114. ' 

4. Oandu Kutty v. Narayana Nayar, (1926) 12 
AIR Mad 1083=87 I 0 667. 

6. Ramaswami Nalduv.SuhbarayaThevar,(1926) 
12 AIR Mad 1101=88 1 0 648=49 M L J 490. 
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sonal covenant to pay. In A I B 1925 Mad 
1083^ the suit vvas for recovery of the ar¬ 
rears of rent and for the ejectment of the 
mortgagor from the house. That was a case 
of a usufructuary mortgage and it was held 
that the decree passed was not a prelimi¬ 
nary decree, but was executable as it was. 
In A I B 1925 Mad 1101^ the dispute was 
regarding the assignment of a compromise 
decree. It was held that the creation of a 
charge by the decree in a money suit did 
not convert the suit into a mortgage suit. 
The suit was not based on a mortgage, but 
was for the specific performance or for 
damages in respect of which the compro¬ 
mise decree was passed. 

It is abundantly clear that the rule in 
none of the cases cited by the learned coun¬ 
sel is applicable to the facts of the present 
case. The learned counsel dived through 
the original file as well as the execution file 
of B. B. Chuni Lai’s suit, and was at pains 
to glean a point from here and a point 
from there with a view to build up his case, 
but it was an unnecessary tax on time. 
B. B. Chuni Lai's suit was based upon the 
simple mortgage in his favour executed in 
the year 1924. The decree was passed on 
30th October 1930. As it happened, the de¬ 
cree and the judgment* contained no refer, 
ence to the property. B. B. Chuni Lai 
applied for the amendment of the judgment 
and the decree, and prayed that the words 
"against the mortgaged property" be added. 
The words were inserted in the judgment 
itself and an amended decree sheet was 
made out on 9th December 1930. B. B. 
Chuni Lai, it may be seen, behaved in quite 
a different manner, in fact, diagonally op¬ 
posite, to the manner in which Sukhdeo 
Prasad acted in his suit: 24 All 456.^ When 
B. B. Chuni Lai wanted the property left 
out by inadvertence to be brought into his 
decree, Sukhdeo Prasad relinquished bis 
right to the property and by a special ap¬ 
plication prayed for a simple money decree. 

The learned counsel for the appellant has 
argued that the decree sheet was not pre¬ 
pared in B. B. Chuni Lai’s case in accordance 
with O. 34, Civil P. 0., and the attachment 
of the property was effected on the very 
day the amended decree was passed. The 
decree had not been made a preliminary 
decree, and no time was allowed for the 
payment of the decretal amount, nor was 
any mention made in the decree that on 
expiry of the time allowed the decree 
would be made final. We are not convinced 
.with this argument. We grant that; the 


procedure was a bit lax in the Court of the- 
District Judge, who passed the decree. 
When the application for the amendment 
of the decree was made by B. B. Chuni 
Lai, it was up to the District Judge to see 
whether the decree was in conformity with 
the judgment. The fact is that the decree as 
framed was in conformity with the judg. 
ment dated 30bh October 1930. The Dis¬ 
trict Judge realized that the prayer of the 
plaintiff that the decree be passed against 
the property was correct, but be did not 
know exactly how to do it. The correct 
procedure for the District Judge was to re- 
view his judgment, with a view to make it 
in conformity with O. 34, Civil P. C., andi 
to pass a preliminary decree based upon it. 
What the District Judge actually did was 
to amend his judgment of 30th October 
1930 by inserting the words relating to the 
mortgaged property therein, and then to 
draw up an amended decree. Prom the 
laxity in the procedure, which was, we 
have reason to believe, based upon ignor. 
ance of the correct law, we conclude that 
what the District Judge wanted to do was 
to pass a decree for the sale of the mort¬ 
gaged property. The plaintiff had never 
relinquished his claim to the mortgaged 
property. The fact is that the plaintiff want¬ 
ed to proceed against the property as soon 
as possible. If the plaintiff wanted to relin¬ 
quish his claim to the property, there was 
no reason for him to apply for the amend¬ 
ment of the decree. In accordance with the 
judgment of 30th October 1930 he could 
have at once proceeded against the person 
of the judgment-debtor, or against the pro¬ 
perty in question or any other property of 
the judgment-debtor in accordance with the 
original decree. The fact that he went in 
for getting the decree amended shows that 
ha primarily wanted to proceed against the 
mortgaged property. As soon as the decree- 
sheet was amended, he proceeded against 
the mortgaged property. Nobody appears 
to have known that in the case of a decree 
for the sale of the mortgaged property ne 
attachment was necessary. But anyhow it 
was an irregularity, just as there had been 
so many other irregularities in the proce¬ 
dure. We are satisfied that B. B. Ohnni 
Lai’s suit was for proceeding against the 
mortgaged property primarily, and that the 
amended decree was to the same effect. 

In this view we are fortified by the rule 
in 26 Cal 166,^ Civil Appeal No. 6/4 of 

6. Lai Behary Biogh v, Habibur Bahman, (1899) 
26 Cal 166=8 OWNS. 
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1982’ of this Court, and Further Civil 
Appeal No. 166/64 of 1928,® deoided by this 
Court on lafe November 1928. It has been 
olearly ruled in all these oases that although 
the decree is not made out in the proper 
form, the decree-holder is entitled to realize 
his decree from the mortgaged property. 
The Court sale was effected in favour of 
defendant-respondent 2 in the execution of 
the amended decree. This fact would deter, 
mine the right of the auction-purchaser in 
respect of the mortgaged property against 
any subsequent mortgagee. 

The learned counsel for the appellant 
has argued that the lower Court bad fixed 
a charge of Rs. 8200 plus Rs. 127-8-0 on 
the property in question of defendant-res. 
pondent 2. The learned counsel contends 
that the lower Court while fixing this 
charge on the property was under the im- 
pression that defendant.respondent 2 (the 
auction.purchaser) was subrogated to the 
rights of the mortgagee. The doctrine of 
subrogation is given in S. 92, T. P. Act. 
The Section contains a principle of equity, 
and hence is applicable to this Province, 
though the Act itself is not applicable. The 
learned counsel contends that the doctrine 
of subrogation as given in S. 92, T. P. Act, 
is not applicable to the facts of the present 
case. We do not feel called upon to discuss 
this point at any length, because the learned 
counsel for defendant-respondent 2 concedes 
that the principles of the Transfer of Pro. 
perty Act apply to this Province and also 
concedes that the doctrine of subrogation is 
not applicable to the facts of the present 
case. The learned counsel for defendant, 
respondent 2 submits that the principles of 
8. 101, T. P. Act, are applicable to the facts 
of the present case. S. 101 of the Act reads 
as follows: 

Any mortgagee of, or person haTing a charge 
upon, immovable property, or any transferee from 
any such mortgagee or charge-bolder, may purchase 
or otherwise acquire the rights in the property of 
the mortgagor or owner, as the case may be, with¬ 
out thereby causing the mortgage or charge to be 
merged as between himself and any subsequent 
mortgagee of or person having a subsequent charge 
upon, the same property; and no such subsequent 
mortgagee or cbarge-holder ehall be entitled to 
foreolose or sell such property without redeeming 
the prior mortgage or charge, or otherwise than 
eubjecb thereto. 

The learned counsel for defendant-res. 
poudent 2 submits that the auctioo.pur. 

7. Haji Abdut Bashid v. Mian Akbar Shah, Civil 
Appeal No. 6/1 of 1932, decided on 19th 
February 1989. 

3. Bhag Ohand v. Malik Ahmad Jan, Further 
. OlvU Appeal No. 166/61 of 1928. 


chaser represents the interests of the 
mortgagee as well as the mortgagor in the 
property purchased by him. There is no 
merger of the interests o‘f the two. So far 
as the interests of the mortgagor in that 
property are concerned, the learned counsel 
concedes that his olient cannot legally have 
any rights to them, but he argues, and we 
consider with a good deal of force, that the 
interests of the mortgagee in the property 
do vest in him as an auotioa.purchaser. 
The principle in AI R 1922 P G 11® applies 
to this case. In fact AIR 1922 P C 11® is 
on all fours with the present case. The rule 
in that case was that where a prior mort. 
gagee brings the property to sale in execu. 
tion of a decree on his mortgage without 
impleadiag the puisne mortgagee, as is the 
case in the present case, to the suit the 
rights of the puisne mortgagee are not 
affected by the sale. But if the puisne mort. I 
gagee brings a suit on his mortgage (as is 
the case here) the auction.purchaser in the 
execution of the prior mortgage decree can 
use the prior mortgage rights as a shield 
and can claim payment of the amount due 
under the prior mortgage decree, where the 
puisne mortgagee seeks a decree for sale in 
bis favour (as is the case here). 

A similar view was taken in A I R 1928 
Rang 189,^® AIR 1922 Bom 334,“ AIR 
1934 Pat 70“ and A I R 1938 Cal 524.^® 
The position of defendant.respondent 2 
in this case, in our judgment, is governed 
by the rule in A I R 1922 P C 11.® 
Befendant-respondent 2’8 position would 
be what the position of R. B. Gbuni Lai 
would have been, had defendant.respon. 
dent 2 not purchased the property at the 
Court sale. We therefore come to the con. 
elusion that essentially the decision arrived 
at by the lower Court was correct, though 
we have adopted different reasoning to 
support it. We dismiss the appeal with 
costs. Pleader’s fee Rs. 150. 

The learned counsel for defendant-res. 
pondent 2, in this connexion, makes a 
reference to the cross.objections filed by 

9. Mb. Sukhi v. Ghulam Safdar Khan, (1922) 9 
AIR P 0 11=66 I 0 161=48 I A 466=43 All 
469 (P 0). 

10. T. 0. Boee v. Obedur Rahman, (1928) 16 A IR 
Bang 189=111 1 0 132=6 Rang 297. 

11. Dabtatraya Mangesbya v. Venkabesh Basndeo, 
(1922) 9 A1 R Bom 834=69 1 0 165=24 Bom 
LB 741. 

12. Bamanandan Prasad 8iogb v.Bam Das, (1984) 
21 A I K Pat 70=166 I C 668, 

18. Dbapubai v. Chandra Nath, (1938) 25 A I R 
Oal 624 = 176 I 0 746 =s 67 0 L J 429 = 42 
0 W N721. 
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hia client, in which he prays for his costa 
in the lower Court and for the inclusion of 
an additional sum'of Hs. 221.4.0 in his 
charge on the property. The learned counsel 
for defendant.respondent 2 has made a 
detailed calculation, which has not been 
challenged by the learned counsel for the 
appellant. We have, instead of adopting 
the calculation in the body of the judgment, 
chosen to put the calculation on a separate 
sheet and annex the same to the judgment. 
According to that calculation, defendant, 
respondent 2 is entitled to Es. 9023-8-0 
in all. The lower Court has allowed him 
Bs. 8327.8.0, that being the amount of 
the purchase money plus the stamp duty 
on the sale certificate. The cross-objections 
are in respect of Rs. 278-12-0 costs of the 
lower Court, plus Rs. 221-4-0 as part of the 
interest. He waives the rest of the claim. 

We are of the opinion that the cross- 
objections are justifiable. Defendant-res. 
pondent 2 had succeeded in establishing his 
charge on the property and the lower Court 
had inadvertently not allowed him bis costs 
of the suit. The charge on the property of 
defendant.respondent 2, as already 'oh. 
served, comes to a much higher figure than 
the charge allowed by the lower Court. 
The cross-objections are in respect of a part 
of the amount found to be in excess. He is 
entitled to it. We therefore accept the 
cross objections with costs and amend the 
decree of the lower Court so as to make the 
charge of defendant.respondent 2 on the 
mortgaged property to be Rupees 8827.8.0 
instead of Bs. 8327-8-0. 

D.S./r.K. Order accordingly* 
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Almond J. C, 

Bamditta Mal L. Duni Chand 

Petitioner 

V. 

Emperor. 

Miso. Appln. No. 16 of 1939, Decided on 
2l8t July 1939. 

(b) Criminal P. C. (1898), S. 539>A ~ Chief 
Miniater is public servant. 

The Chief Minister of a province is covered by 
the definition of "public servant". [P 89 C 1] 

(b) Criminal P. C. (1898), S. 539'—*Commii« 
sioner*—Meaning explained — Affidavit sworn 
before Commissioner of Oaths appointed under 
S. 139, Civil P« C., is not sworn before person 
authorized to administer. 

7he words "any Commissioner for taking affi* 
davits In any Court of Record in British India" 
do not mean any Commissioner for taklngaffidavit 
for use in any Court of Record in British India. 


A. 1. R. 

The Commissioner referred to in 8. 539 is a person 
who is actually sitting in the Court precincts 
where he is entitled to sit and who has been 
authorized to administer oaths within the Court 
precincts. An affidavit cannot be said to have beau 
sworn before a person who is authorized to ad* 
minister the oath if it is sworn before a Oommis. 
sioner of Oaths appointed under S. 139, Civil P. 0. 

[P 39 0 2 ] 

(c) Criminal P. C. (1898), S. 526—Affidavit 
not sworn before High Court—Application for 
transfer cannot be entertained. 

Where an affidavit is filed along with the appli¬ 
cation for transfer under 8. 526 but the affidavit 
purports to have been sworn before an officer of 
the District Judge’s Court and not before theHigh 
Court as required by S. 539 the said affidavit not 
being sufficient for the purposes of S. 526 (4) the 
application for transfer cannot be entertained : 
AIR 1931 Cal 710, Bel. on, [P 89 0 2] 

(d) Criminal Trial - Practice—Magistrate can 
accelerate hearing of case. 

There is nothing in the Code of Criminal Proce¬ 
dure to prevent a Magistrate from accelerating the 
hearing of a case. [P 40 0 1] 

L. Charanjit Lai — for Petitioner. 

Sardar Raja Singh, Advooate-General — 

for the Crown. 

Order.—This is an application by Ram- 
ditta Mal for the transfer of a case pending 
against him under S. 161,1. P. 0., from the 
Court of the City Magistrate to some other 
Court. Briefly the facts on which the ap¬ 
plication is made are : (l) that the Chief 
Miuister of the Province has directed the 
prosecution and that the Magistrate must 
necessarily be under bis influence; and (2) 
that the Magistrate himself has been guilty 
of certain conduct which gives the petitioner 
a reasonable apprehension that he will not 
receive a fair trial. As regards the first of 
these allegations it appears from the evi. 
dence which was recorded at a preliminary 
inquiry that the Chief Minister received 
information that the petitioner was demand, 
ing a bribe from some persons who had 
official business to transact with him. The 
Chief Minister therefore caused his personal 
assistant to mark a five rupee note which was 
offered by the persons concerned in the case 
to the petitioner. The Chief Minister (hen 
himself proceeded to the office of the peti- 
tioner and called there the Assistant Com- 
missioner of Peshawar before whom the 
note was recovered from the petitioner. 

As regards the allegations against the 
City Magistrate himself my attention has 
been drawn to the following facts: On 20th 
May the case had been fixed for hearing 
on 29th May. On that date, i. o. 20th 
May which was a Saturday, the Magistrate 
caused a notice to be served on the peti¬ 
tioner that the case would be taken upon 
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S2iid MaV) i. e. on Monday. On that; day 
oounsel for the petitioner appeared before 
the Oity Magistrate and obtained an ad. 
journment on the ground that his client 
was not prepared for the case. The City 
Magistrate then fixed the case for 31at 
May. On 24th May when the petitioner 
was not present the Magistrate made an 
order for investigation of the case by the 
police under S. 155. Criminal P. C. The 
learned Advocate.General has raised two 
preliminary points as regards the mode in 
which the petition has been presented. He 
contends in t^e first place that the affidavit 
which has been presented with the petition 
is not sworn before a person competent to 
administer an oath for the purpose of S. 626, 
Criminal P.O., and he further contends that 
the affidavit is lacking in particulars pres¬ 
cribed by S. 539-A of the Code with respect 
to para. 7 of the application, Para. 7 of the 
application reads as follows : 

That the Honourable the Premier on the face of 
it has made himself personally interested in the 
case and the petitioner has learnt that this oase is 
a result of a deeply laid oonapiraoy to weed out the 
Hindu employees of Goveromeut. 

Section 539.A, Criminal P. 0., requires 
that when an application is made to any 
Court in the course of a proceeding under 
the Code and allegations are made there, 
under respecting any public servant the 
applicant may give evidence of the facts 
alleged in the application by affidavit and 
the Court may order that evidence relating 
to such facts be so given. Affidavits under 
this Section are to be confined to, and to 
state separately, such facts as the deponent 
is able bo prove from his own knowledge 
and such facts as be has reasonable grounds 
to believe to be true, and in the latter oase 
the deponent is to state clearly the grounds 
of such belief. 

Learned counsel for the petitioner has 
contended that B. 639.A has no application 
to the facts of this case as the Honourable 
the Chief Minister is nob a public servant 
within the meaning of this Section. The ex. 
pression public servant" is defined in S. 21, 

I. P. 0., and under S. 4 (2), Criminal P. 0., 
has the same meaning in that Code. One 
of the definitions of “public servant” is an 
officer in the service or pay of Government. 

It is clear that the Honourable the Chief 
Minister is covered by the definition of 
public servant." It is further clear that the 
laffidavit filed with the petition which is 
extremely brief in nature gives no ground 
lor the belief expressed in para. 7 of the 


applioation. I hold therefore that the affi¬ 
davit is defective in this respect. 

It is in my opinion further sworn before 
a person who was not authorized to admi. 
nister the oath in this oase. It was sworn 
before a Commissioner of Oaths appointed 
under S. 139, Civil P. C. S. 539, Criminal 
P.C., prescribes the persons before whom an 
oath may be made for use before a High 
Court. Learned counsel for the petitioner 
contends that the commissioner before; 
whom the oath has been taken is covered 
by the expression in S. 539. Criminal P. C.: 
“any commissioner for taking affidavits in 
any Court of Record in British India." He 
desires to interpret those words as any com- 
missioner for taking affidavits for use in any 
Court of Record in British India. It is in my 
view impossible to read into that Section* 
these extra words which learned counsel 
would put into it. The Commissioner refer¬ 
red to in S. 539, Criminal P. C., appears to 
me to be a person who is actually sitting in 
the Court precincts where he is entitled to 
sit and that he has been authorized to ad* 
minister oaths within the Court precincts. 

I am therefore of opinion that the affidavit 
has not been made before an authorized 
officer. 

The learned Advocate.General has refer¬ 
red me to a case reported in A I R 1931 Cal 
710* in which it was laid down by a Bench 
of the Court that where an affidavit is filed 
along with the application for transfer under 
S. 526 but the affidavit purports to have 
been sworn before an officer of the District 
Judge’s Court and not before the High 
Court as required by S. 539 the said affida¬ 
vit not being sufficient for the purposes of 
8 . 526 (4) the application for transfer can- 
not be entertained. No authority to the con¬ 
trary has been cited by learned counsel for 
the petitioner. I hold therefore that oh 
technical grounds this application should 
be dismissed. Apart from technical grounds 
I am of opinion that no case has been made 
out on the merits for a transfer. The Oity 
Magistrate is in his judicial capacity in no 
sense subordinate to the Honourable the 
Chief Minister and there can be no reason, 
able ground for believing that he would 
record a conviction in this oase merely be. 
cause he thought it was the desire of the 
Honourable the Chief Minister that a con¬ 
viction should be so recorded. 

Purtbermore as regards the action of 

1. Mahim Ohandra t. Amjad Ali, (1981) 18 A IR 

Cal 710 = 1931 Or 0 990 = 184 10 278 = 88 

OtLJei. 
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the Magistrate himself it appears to have 
been entirely legal throughout. There is 
nothing in the Code of Criminal Procedure 
to prevent a Magistrate from accelerating 
the hearing of a case, as the learned Magis¬ 
trate did from 29th to 22nd May. After 
having done this the learned Magistrate at 
once acceded to counsel’s request that it 
should not be heard on the 22nd when an 
application was made for the purpose. The 
order for investigation by the police is a per. 
feotly legal one which can be made under 
S. 155, Criminal P. C. I am therefore of 
opinion that on the merits the petitioner 
has made out no case for transfer. I accor- 
dingly dismiss this application. The learned 
Advoeate.General has asked for compensa- 
tion. I do not think that it can be said that 
the application was frivolous or vexatious. 

D.S./r.K. Application dismissed, 
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Almond J. C. 

Dil Jan — Petitioner. 

V. 

Municipal Committee, Peshawar, 
Criminal Ref. No. 166 of 1939, Decided 
on 19th May 1939, reported by Addl. Bess. 
Judge, Peshawar, D/- 11th May 1939. 

(a) Punjab Municipal Act (3 of 1911), S. 8^1 
'faa amondad in 1933)~Interpratation—Rant if 
not recoverable under the Act cannot be re¬ 
covered by procedure prescribed by S. 81. 

On a plain interpretation of S. 81 it is clear that 
any rent which is recoverable under Sec. 61 of the 
Act must be one which is claimable by the com* 
mittee under the Act. If the rent claimed is not 
recoverable under the Municipal Act but under a 
contract apart from the Act, the same cannot be 
recovered by the procedure prescribed under S. 81: 
AIR 1938 Lah 29, Foil, [P 40 0 2] 

(b) Interpretation of Statutes — Objects and 
reasons. 

It is a fundamental principle of the interpreta* 
tion of statutes that if they are capable of an inter¬ 
pretation as they stand, the objects and reasons for 
which they were passed must not be considered. 

[P 40 0 2) 

Sh. Ghulam Naqshband— for Petitioner, 

M. Nur Elahi — for the Municipal 
Committee, 

Order.—An application was made before 
a Magistrate under S. 81, Municipal Act, 
by the Municipal Committee, Peshawar, 
for recovery of the rent of a shop which 
bad been leased by the committee to Dil. 
jan under a lease deed. The Additional 
Bessions Judge reported the case under Sec. 
438, Gr. P. G., with a recommendation that 
the parties be directed to seek their remedy 
In a Civil Court. The learned Additional 
Sessions Judge relied on a ruling of the 


Lahore High Court reported in A I R 1938 
Lah 29.^ Prior to 1933, S. 81 of the Act 
commenced as follows : 

Any arrears of any tax, water rate or fee or any 
othct money claimable by a committee under this 
Act may be recovered • • • • 

By Punjab Act 3 of 1933 the word 
“rent” was substituted for the word “or” 
where it first occurred and the same amend¬ 
ment has been made applicable to this 
Province by Punjab Municipal (N. W. F. P. 
Amendment) Act of 1938 under Notifica¬ 
tion of the Legislative Department No. 676 
L. D. dated 8bh April 1938. The interpre¬ 
tation of the amended Section came up 
before a Divisional Bench of the Lahore 
High Court in the case relied upon by the 
learned Additional Sessions Judge and it 
was there held that as it had not been 
shown whether the rent was recoverable 
by the committee under the Municipal Act, 
the procedure under Sec. 81 could not be 
adopted. It is a fundamental principle of 
the interpretation of statutes that if they 
are capable of an interpretation as they 
stand, the objects and reasons for which 
they were passed must not he considered, 
and on a plain interpretation of this Sec¬ 
tion it is clear to my mind that any rent 
which is recoverable under S. 81 of the Act 
must be one which is claimable by the 
committee under the Act. If these words 
were not to be read with the word rent, 
then the Section would read : “Any rent 
may he recovered on application to a Magis- 
trate,” which in my opinion cannot have 
been contemplated. Learned counsel for the 
Municipal Committee has suggested that 
the rent in this case is claimable by the 
committee under the Act because under 
S. 47 of the Act all contracts by the Muni¬ 
cipal Committee are required to be entered 
into according to certain forms. That Sec¬ 
tion is silent, however, as to how the rent 
is to be recovered. For these reasons I am 
in agreement with the view expressed in 
AIR 1938 Lah 29^ and hold that the rent 
claimed in this case is not recoverable 
under the Municipal Act but under a con¬ 
tract apart from the Act and therefore 
cannot be recovered by the procedure pres¬ 
cribed unde S. 81.1 accordingly accept the 
recommendation of the Additional Sessions 
Judge and direct the Municipal Committee 
to seek its remedy In a Civil Court. 

N.S./r.k. Reco mmendation accepted, 

1. Guruditfca Mai v. Emperor. (1988) 26 A I R 
Lah 29=178 I 0 211=39 Or L J 286. 
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Almond J. 0. and Soofi J. 

Hast Khan Qul Khan — 

Decree.holder —Appellant. 

V. 

Chothu Ram and another — 

JudgmenLdebtors — Respondents. 

Appeal No. 69/18 of 1938, Decided on 
12th June 1939, from judgment of Senior 
Sub.Judge, Dera Ismail Khan, D/- 3rd 
June 1938. 

(a) Evidence Act (1872), S. 92, Proviso (1)— 
Mistakee should be genuine and accidental. 

The mistakes contemplated by proviso (1) to 
8. 92 are genuine and aooidental mistakes, just as 
the misdescription of the property : A 7 B 1926 
Mad 795; AIR 1921 Cal 730 and A I R 1939 
Bom ISl, Ref, (P 43 C 2] 

(b) Evidence Act (1872), S. 92, Proviso (6)— 
Terms of written contract clear—Necessity of 
deducing real terms from conduct of parties 
does not arise. 

Where the terms of written contract are perfectly 
clear the necessity of deducing the real terms from 
the conduct of the parties and the reconstituting of 
thetoontract In aooordanoetherewith does not arise? 
AIR 192i P C 162 and A J R 1932 All 600, 
Bisling, (p 43 0 2] 

(c) Mortgage—Simple^Unconditional cove¬ 
nant to repay •— No delivery of possession— 
Foreclosure proceedings not contemplated— 
Tune allowed for payment of debt—Mortgage 
IS simple—Personal liability of mortgagor exists 
unless there is specific contract to contrary. 

Where there Is an unconditional covenant to 
repay the loan and there is no delivery of possession, 
nor is the possession to be delivered under any con¬ 
tingency and foreclosure proceedings are neither 
contemplated nor actually resorted to and time is 
allowed for the payment of the debt secured under 
the deed, .the mortgage is simple mortgage and 
mortgagor is personally liable unless there is speci¬ 
fic contract to the contrary: 29 Mad 491; AIR 
1934 Pat 433, Rel, on; 10 Cal 740 (PC); 16 Cal 
640; 18 Mad 192; 27 Mad 86; 12 OC 276; SIC 
302 and AIR 1939 All 260, E»pl. and Dieting, 

[P4802;P44C1, 2] 

Saadudin Khan—/or Appellant. 

Raja Singh—/or Respondents. 

^ Soofi J. — Haji Khan Gnl, appellant, 
18 one of the mortgagees nnder the mort¬ 
gage deed Ex, P. 1 dated 3rd June 1933, 
lu °^^'co.mortgageeB being his three bro- 

Sahib Jan, Musa Jan and Nazar 
Shah, Ex. P. 1 is a registered document 
oxecuted by Ohothu Ram and Bodbraj, the 
respondents, in favour of the appellant 
and his three brothers. A decree under S. 8 
of the P. 0. B. was obtained by the present 
appellant on the basis of Ex. P. 1 from 
the OoQxt of the Deputy Gommissioner, 
I. Khan on 22nd April 1936. This 
fiomreo Was set aside by the Oommissionei 
under .the P. 0. B. on 28tb July 1936. 

1989 wye 


Haji Khan Gul then instituted a suit in the 
Court of the Senior Sub.Judge, D. I. Khau 
on 30bh March 1937, on the basis of Ex. 
P. 1, A preliminary decree was passed 
under O. 34, R. 4, Civil P. C. on 18fch May 

1937. The decretal amount was Es. 14,100 
and there was a provision for future interest 
on the principal sum at the rate of 6 per 
cent, per annum. It was directed that in 
case the decretal amount is not paid by 
18th of November 1937, the mortgaged 
property would be sold. 

The decree was not satisfied by 18fch 
November 1937, hence the decree.holder 
applied for the making out of a final decree. 
The decree was made final on 7th January 

1938. It was directed that the house which 
was shown as security for the debt in 
Ex. P. 1 be sold. On 10th January 1938, 
an application for the execution of the 
decree was put in. The house was sold in 
the execution of the decree and its sale 
was confirmed on 22nd March 1938. The 
decree.holder himself was the auction pur¬ 
chaser and he filed a receipt for a sum of 
Rs. 2375. The decree.holder then pressed 
that the execution should proceed against 
the persons and other property of the 
judgment, debtors, a prayer for which had 
already been put in by him in the execution 
application. To this prayer the judgment- 
debtors objected on the ground that the 
mortgage deed, Ex. P. 1 had been incorrectly 
worded and was not in accordance with the 
agreement arrived at verbally, and that the 
mistake bad been rectified by the ruqa Ex. 
F. 2 written by the co.mortgagees Musa 
Jan and Nazar Shah one day after the 
registration of the mortgage deed. The 
lower Court brought out the following points 
for determination between the parties: 

1. Whether Ex, F. 2 is admissible In evidence ? 
Onus on J. Ds. 

2. Whether two brothers of the deoree.holdec 
executed Ex. P. 2 ? Onus on J. Ds. 

8. Whether the decree*holder was bound by 
Ex. P. 2 ? Onus on J. Ds. 

The learned 8. S. J. recorded some evi. 
dence on behalf of the parties and came to 
the conclusion that Ex. P. 2 bad beenexeou. 
ted by Musa Jan and Nazar Shah, brothers 
of the decree-holder, that it was admissible 
in evidence, and that the decree.holder was 
bound by it. The learned S. B. J. then by 
bis order dated 3rd Jnne 1938 allowed the 
objections of the jndgment-debtors and 
held that the jadgment-debtors' persons 
and other property were not liable for the 
decretal amount. It is against this order of 
the Senior Snb-Jndge that this appeal has 
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been preferred by Haji Khan Gul, decree- 
holder. Before we proceed to discuss the 
case as argued before us, it will be desirable 
to examine the mortgage deed Ex. P. 1 and 
the ruqa Ex. P. 2 in detail, as it would be 
necessary to refer to the text at one stage 
or another in the discussion. Apart from 
that the two documents bring into relief 
the relations between the parties. Ex. P. 1 
reads as follows: 

Wc, Lala Chotu Ram and Lala Bodh Raj, bods 
of Lala Jhangi Ram, caste Mehndiratta, residents 
of Kulachi, now staying at Dera Ismail Khan, do 
hereby, while in enjoynoent of sound senses and 
intellect and of our own free will and consent, 
declare as follows: 

One residential house consisting of four kothas, 
one verandah, one kitchen, one bath, one drawing 
room for men, one deorhi roofed and one unroofed 
haveli bounded by four walls which has got two 
entrances on the south side and two on the east 
side (bounded on the south by the bouse of Chow- 
dhri Ram Mehndiratta and blind passage, on the 
north by the house of Beli Ram Gulati, on the 
east by blind alloy and house of L. Daulat Ram 
Mehndiratta and on the west by public passage) 
situate at Mohalla Brahimzai, Kulachi, District 
Dera Ismail Khan owned and possessed by us has 
now been mortgaged by us to, (1) Haji Bahib Jan 
Khan, (2) Musa Jan Khan, (3) Khan Gul Khan 
and (4) Shah Khan, sons of Juma Gul Khan, caste 
Shah Budin Khel Mahmud Kbel, Fathan, resi¬ 
dents of Zurmat. Afghanistan, at present staying 
at Dera Ismail Khan, without possession for Ru¬ 
pees 12,000 current coin, half of which comes to 
Rupees 6000 on the following conditions: (1) The 
mortgage is without possession and we executors 
shall remain in possession of the property mort¬ 
gaged. (2) The mortgage money shall be paid to 
the mortgagees without interest on 2nd Bisakh 
Sambat 1991. (3) If the mortgage money is not 
paid to the mortgagees on 2nd Bisakh 1991 interest 
at the rate of 8 annas per cent, per mensem shall 
be charged on the mortgage money thereafter from 
the date of default and the mortgage money with 
interest and without interest shall be payable on 
demand. The mortgaged property shall be liable 
for the payment of the mortgage money with 
interest as well and the mortgagees shall be com¬ 
petent to recover the mortgage money with inter, 
est jointly and severally. The payment of the 
mortgage money with interest shall not be given a 
set ofl if not supported by a receipt. (4) The mort¬ 
gage money has been received thus. A sum of Ru¬ 
pees 14,000 on account of principal and Rs. 722 on 
account of balance of interest, total Rupees 14,722 
was due to the mortgagees from us executants on 
the basis of a pro-note dated Ist Chet Sambat 1967. 
A separate promissory note for Rs. 2722, out ofthe 
said sum, has been executed in favour of the 
mortgagees and the balance Rs, 12,000 has been 
given a set oS against the mortgage money of this 
deed of mortgage. Thus the^entire mortgage money 
has been received and the aforesaid promissory 
note has been cancelled. We shall have no claim 
for the non-receipt of the mortgage money nor 
shall the mortgagees have any more claim of any 
sort against us, the executants, on the basis of the 
aforesaid promissory note. Of the mortgagees, 
Musa Jan Khan and Nazar Shah Khan are now 
present and they accept all the terms noted above, 


A, I. B, 

and having heard the above terms they have 
placed their signatures in token of acceptance. If 
their brothers Sahib Jan Khan and Khan Gul 
Khan raise any objection with regard to this deed 
of mortgage, the mortgagees now present here, 
namely Musa Jan Khan and Nazar Shah Khan, 
shall be responsible therefor. Hence this deed of 
mortgage of a house without possession has been 
executed to serve as authority. 

P. W. 2 reads as follovvs : 

Greetings. A sum of Rs. 14,000 principal and 
Rs. 722 on account of balance of interest was due 
to us from you on a pro-note. We have taken on 
mortgage from you one house for Rs. 12,000 under 
deed of mortgage dated 2nd June 1933 and on it 
only the mortgaged bouse is liable for the payment 
of the principal mortgage money and interest. 
There is no personal liability and no other pro¬ 
perty is liable. If the said deed of mortgage is 
interpreted to put any personal liability on you, 
still you have no personal liability and the personal' 
liability may be considered to have been aban¬ 
doned because the verbal contract between us was 
to this effect. The costs of stamp and the expenses 
of registration were to be borne by us. It has heeiii 
given a set off in the pro-note for the balance of- 
Rs. 2722. We and you have got no other money 
dealings between us. Hence these lines have beezk^ 
executed by way of an agreement to serve as- 
authority. 

Sd. and thumbmarked : 

1. Nazar Shab Khan, 

2. Musa Jan Khan. 

In appeal it has been argued by the^ 
learned counsel for the appellant that the 
document Ex. P. 1 creates a simple mort. 
gage as defined in S. 68 (b), T. P. Act. By: 
its very nature, the simple mortgage pre^ 
supposes the personal liability of the mort. 
gagor. The property of the mortgagora 
other than the property under mortgage is 
also liable. The learned counsel has further 
argued that the writing, Ex. P. 2 was 
executed a day after the registration ol 
Ex. P. li and thus it amounted to a subse» 
quent contract, and as such it could not< 
modify the terms of Ex, P. 1 to the detri* 
ment of the non-signatories of Ex. P. 2. 
Under Ex. P. 1, the debt had been secured 
by the hypothecation of the house at 
Kulachi. The personal liability of the 
mortgagors, and the liabilities of the other 
property, were still there. Musa Jan and 
Nazar Shah, by the execution of Ex. P. 2 
could not bind the appellant and Haji 
Sahib Jan Khan, the non-signatories of 
Ex. P. 2. As co-creditors Musa Jan and 
Nazar Shah had no authority to relinquish^ 
a right vested in the absent co-creditors. 
The learned counsel for the appellant has* 
further argued that if it be held that* 
Ex. P> 2 just reiterates an oral contract- 
that was contemporaneously agreed upon 
by the parties to Ex. P. 1, then S. 92, Evi¬ 
dence Act, is a bar to its admissibility. ; 
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The learned oonnsel for the judgment, 
‘debtor respondents has oonoeded the posi. 
tion that the document Ex. P. 2 does not 
create a fresh agreement subsequent to the 
'execution of Ex. P. 1. He submits that the 
position taken by his clients has been 
consistent throughout. He contends that 
Ex. P« 2 just rectified the terms embodied 
in Ex. P. 1. The terms as embodied in 
Ex. P. 1 had not been agreed upon by bis 
clients, and had been put in on account of 
mistake on the part of the scribe. As soon 
as his clients realized that Ex. P. 1 did not 
represent their real intention, they hasten, 
ed to approach Musa Jan Khan and Nazar 
Shah who had negotiated with them for the 
liquidation of the debt, and got the writing 
Ex. P. 2 from them with a view to correct 
the errors in Ex. P. 1 and to make Ex. P. 1 in 
consonance with the terms verbally agreed 
upon. The learned counsel further argues 
that Ex. P. 2 is admissible in evidence as 
indicating conduct between the parties. He 
further submits that the agreement, as ao. 
tually arrived at between the parties, that 
is to say the. agreement Ex. P. 1, as cor. 
rected by the writing Ex, P. 2, was not a 
simple mortgage, but was an anomalous 
mortgage and hence there was no implied 
liability of the mortgagors’ persons and 
their property other than the mortgaged 
property. 

The points for determination, as brought 
out by the arguments of the learned conn, 
sel of the parties, are as follows : (l) Whe. 
ther the document Ex. P. 2 is admissible in 
-evidence ? (2) Whether the contract be. 
tween the parties contemplates the liability 
of the persons and the other property of the 
respondents? 

(1) The learned coiinsel for the respon. 
dents lays down two abstract propositions 
of law. Firstly be submits that by virtue 
of proviso (l) to Sac. 92, Evidence Act, the 
mistakes of fact or law in a document can 
be rectified by adducing evidence as to the 
contemporaneous oral contract between the 
parties, and in support of this proposition 
•he has referred us to 31 I 0 671,^ 66 I G 
345® and A I E 1939 Bom 151.® Secondly 
he has submitted that proviso (6) to S. 92, 
Evidence Act, contemplates the rectifica. 

1. China Mellayya v. K. Veeriah, (1916) 3 A I R 
Mad 796=81 I 0 671. 

2. Bepln Krishna Ray v. Jogeshwar Ray, (1921) 

6 A IR Oal 780=66 I 0 846=26 OWN 36= 
84 Or L J 266. 

Janardan Govind v. Venkatesh Waman, (1939) 
26 AIRBoinl61=181IO 991=ILR(1939) 
Bom 149=41 Bom L B 191. 


tion of a document and the interpretation 
of its terms by the evideoce of the conduct 
of the parties. He has cited 80 I 0 807^ 
and AIR 1932 All 600® in this connexion. 

We have carefully considered the two 
legal propositions and we have come to the 
conclusion that they have no application 
to the facts of the present case. In the pre. 
sent case it is alleged that the parties were 
agreed as to the terms of the mortgage but 
the scribe wrongly drafted the mortgage 
deed. The scribe has not been produced. 
The document was executed on 2nd June, 
and was presented for registration on the 
following day. There was ample time to 
understand the terms. The mistakes con. 
templated by proviso (l) to Sec. 92 are 
genuine and accidental mistakes, just as the 
misdescription of the property as was the 
case in all the three rulings cited by the 
learned counsel for the respondents. 

The terms of Ex. P. 1 are perfectly clear 
so the necessity of deducing the real terms 
from the conduct of the parties and the 
reconstituting of the contract (the mortgage 
deed) in accordance therewith does not 
arise. Now what is the evidence of conduct. 
Para. 3 of the written statement of the res. 
pendents in the suit (dated 15bh April 1937) 
shows that they had recourse to legal ex¬ 
perts after the registration of the document. 
The statement of Bodh Raj, respondent, as 
D. W. 1, in those proceedings is also to a 
similar effect. Musa Jan was approached 
by the respondents. He told them that he 
would consult his brothers (para. 3 of the 
Written statement.) If the verbal agreement 
between the parties was already clear where 
lay the necessity on the part of Musa Jan 
to consult his brother, and what was the 
point in the respondents following Musa 
Jan from Kulachi tq Dora Ismail Khan ? 
We therefore hold that/ it has not been 
established that the berms which are the 
subject matter of Ex. P, 2 had been settled 
verbally contemporaneously with the exe. 
cation of Ex. P. 1. We also come bo the 
conclusion that the document Ex. P, 2 is 
nob admissible in evidence either under pro. 
viso 1 or proviso 6 to S. 92, Evidence Act. 

(2) We agree with the learned counsel for 
the appellant that Ex. P. 1 conies under 
the definition of a simple mortgage as given 
in 8. 58 (b), T. P. Act. There was an un. 


4. Venkata Subhadrayamma v. Venkabapati Raiu 
Garu, (1924) 11 AIR PC 162=80 I 0 807=S2 
I A 1=48 Mad 230 (P C). 

6. Nand Kisbore v. Behati Lai, (1932) 19 A I R 
All 600=140 I C 470=1932 A L J 329, 
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conditional covenant to repay the loan in 
cl. (2) of the deed. According to cl. (l) of 
Ex. P. 1 there was no delivery of posses¬ 
sion, nor was the possession to be delivered 
,under any contingency. Foreclosure pro- 
'ceedings were neither contemplated, nor 
actually resorted to. Time was allowed for 
the payment of the debt secured under the 
jdeed, and the penalty for the non-payment 
[was the liability for interest. A suit for the 
sale of the security (the house) was insti- 
tuted. The leading cases on the point are 
29 Mad 491® and A I E 1934 Pat 433.^ It 
is settled law that a covenant to pay must 
be implied in every transaction of loan and 
{unless there is some specific condition in 
the bond absolving the borrower from lia¬ 
bility to repay the loan he must be held 
liable on the implied covenant. In this case 
the condition absolving the borrower from 
personal liability to repay the loan was in 
Ex. P. 2 only, which, as we have held, is 
not admissible in evidence. 

The learned counsel for the respondents 
has cited 10 Cal 740,® 16 Cal 540,® 13 Mad 
192,1® 27 Mad 86.“ 3 10 871,“ 8 I C 302i® 
and A I E 1939 All 260,“ in support of the 
proposition that in respect of a mortgage of 
the nature we have in this case there is no 
implied covenant to pay. Let us briefly exa¬ 
mine the cases cited by him. 10 Cal 740® re¬ 
lated to a document executed byataluqdar, 
which contained no personal contract to 
pay out of personal estate, or out of any 
estate other than the taluq. In 16 Gal 
540® there was a specific stipulation as to 
personal liability in the contingency that 
the property mortgaged be sold for the 
recovery of the arrears of Government 
land revenue. The contingency did not 
arise, hence the personal liability could not 
be invoked. In 13 Mad 192i® a certain pro¬ 
perty already mortgaged to another was 
hypothecated for securing a loan. The spe. 
cifio mode for the repayment of the loan 
was by dally appropriation on the part of 

6. Abbakke Heggadtbl v. Einhiamma Shetty, 
(1906) 29 Mad 491. 

7. Joy Krishna v.Radba Krishna, (1984) 21A 1 R 

Pat 433=149 I 0 1197. 

8. Narotam Das v. Bheo Pargash Singh, (1664) 

10 Cal 740=11 I A 88 (P 0). 

9. Bunseedhur v. Sujaat All, (1689) 16 Gal 640. 

10. Sirqjee v. Tiruvengadum, (1890) 13 Mad 192. 

11. Gop ilRowv.NarasimbaBow, (1904)27Mad66. 

12. Kut lishi Begam v. Mumtaz Mitza, (1909) 12 
O C 275=31 0 871. 

18. Ang o-Indian Trading Co, v. Bristly, (1910) 8 

10 102 . 

14. Biel an Datt Singh v. Mathura Praead, (1989) 
26 11 R All 260=1811 0 902=1 L R (1939) 
All 318=1989 A L J 862. 
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the creditor of part of the sale money of 
firewood. It was held that no suit could 
be brought on the basis of the hypotheoa. 
tion deed in a Small Cause Court. 27 Mad 
86 ^^ related to a case where a hypotheca- 
tion deed for 17 years in favour of A and a 
lease deed for 28 years in favour of A’s 
husband had been executed simultaneously. 
The loan under the hypothecation deed waa 
to be cleared in 17 years by the realiza- 
tion of the rent from the lessee. It waa 
held that the transferees of A’a interest in 
the hypothecation bond could not bring a 
personal claim against the lessors. 3 10 
871“ relates to a case of mortgage by way 
of conditional sale. 810 302^® related to a 
case where there was clear provision in the 
mortgage instrument that the mortgage 
debt was to be paid in a particular manner, 
(i. 6. by the sale of manganese ores.). (Apart 
from that the debtor and the creditor in 
this case were more or less in the posi¬ 
tion of business partners. The former held 
mining concessions from Mysore State while 
the latter supplied the capital. They jointly 
worked for the development of the man. 
ganese ore mining business). AIE1939 All 
260“ related to a case of mortgage by way 
of conditional sale. 

The learned counsel for the respondente 
appears to have been labouring under the 
misapprehension that the mortgage in qnes- 
tion was not a simple mortgage, and none 
of the oases cited by him relates to a simple 
mortgage. To sum up the discussion we 
come to the conclusion that the mortgage 
deed, Ex. P. 1 created a simple mortgage, 
that clause (2) of the deed implied a cove¬ 
nant to pay, and that the deed stands un¬ 
qualified and unrectified by the w^^tiDg^ 
Ex. P. 2. We therefore accept the appeal 
with costs throughout and pass a decree 
for the balance under O. 34, E. 6, Civil 
P- C., in favour of the plaintiff which oan> 
be executed against the 'persons of the res. 
pondents judgment-debtors and their other 
property also. 

d.s./r.k. Appeal accepted* 
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Mir Ahmad J. 

Ohaudhri Dhanpat Bai Khem Baj — 

Petitioner- 

V. 

Firm Hari Chand Oobind Bam — 

Eespondent. 

Civil Eevn. No. 345 of 1938, Deoidedl 
on 17th May 1939, 
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Civil P. C. (1908), O. 14, R. 1 ~ It it man- 
datory that every proposition affirmed by one 
party and denied by other should be made sub- 
jeet-matter of issue—Omission to do so cannot 
be condoned even if substantial justice is done. 

The word “ahaU” In ol. (3) and cl. (6) of 0. 14, 
Rule 1 does not leave any discretion to the Court 
and makes it mandatory that every proposition 
affirmed by one party and denied by the other, 
whether of fact or of law, should be made the sub- 
jeot-matter of an issue. Even if substantial justice 
is done, the failure to frame an issue should not 
be overlooked, because an act which is obligatory 
under the statute must be done and the omission 
to do it cannot be condoned by the fact that sub¬ 
stantial justice has been done. [F 45 0 2} 

L. Lai Chand Ohiohra — for Petitioner. 

L. Jaggan Nafeh — for Respondent, 

Order. — The petitioner filed a suit 
against the respondent in Peshawar. The 
respondent instituted a cross suit in Ab- 
bobtabad against the petitioner. The respon. 
dent requested the Sub. Judge at Peshawar 
to stay the suit before him under Sec. 10, 
Civil P. G., on the ground that the subject- 
matter in dispute was the same in Peshawar 
and in Abbottabad Courts. The suit at 
Peshawar was therefore stayed. The suit 
filed by the respondent at Abbottabad sue. 
ceeded and an appeal against that order 
was also dismissed. The respondent there¬ 
fore moved the Court at Peshawar to dis¬ 
miss the suit pending before it. He urged 
that the matter in issue in the Peshawar 
Court being also in issue in the Abbottabad 
Court and having been decided in bis favour 
the suit in the Peshawar Court could not 
be maintained. The trial Judge acceded to 
his request without framing any issue. 

The petitioner presented an appeal to 
the Senior Sub-Judge, Peshawar against 
that order. It was argued that no issue 
having been framed the order of the trial 
Court was not valid. The Appellate Judge 
agreed with the trial Judge on merits and 
did not consider it necessary to frame an 
issue. Consequently he dismissed the ap. 
peal. The petitioner has come up on revi¬ 
sion to this Court. 0.14, R, 1, Civil P. C., 
runs thus : 

(1) Issues arise when a material proposition of 
fact or law is affirmed by the one party and denied 
by the other. 

(2) Material propositions are those propositions 
of law or fact which a plaintiff must allege In 
order to show a right to sue or a defendant must 
allege in order to constitute his defence. 

(8) Each material proposition affirmed by one 
party and denied by the other shall form the 
subject of a distinct issue. 

(4) Issues are of two kinds : (a) issues of fact, 
(b) issues of law. 

(5) At the first hearing of the suit the Court 
shall, after reading the plaint and the written 
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statements if any. and after such examination of 
the parties as may appear necessary, ascertain 
upon what material propositions of fact or of law 
the parties are at varianoo, and shall thereupon 
proceed to frame and record the issues on which 
the right decision of the case appears to depend. 

(6) Nothing in this rule requires the Court to 
frame and record issues where the defendant at 
the first hearing of the suit makes no defence. 

It will be observed that in cl. 3 and ol. 5 
the word “shall” is used which to my mind 
does not leave any discretion to the Court 
and makes it mandatory that every propo¬ 
sition affirmed by one party and denied by 
the other, whether of fact or of law, should 
be made the subject-matter of an issue. 
Learned counsel for the respondent has 
argued that substantial justice having been 
dona the failure to frame an issue should 
be overlooked. I do not agree with him. An 
act which is obligatory under the statute 
must be done and the omission to do it 
cannot be condoned by the fact that sub¬ 
stantial justice has been done. I therefore 
hold that the two Courts below have com¬ 
mitted a material irregularity in deciding 
the case without framing an issue. I accept 
the petition, set aside the orders of the two 
Courts below and remand the case to the 
trial Judge with the direction that he 
should frame issues and decide the case on 
merits. The party who eventually succeeds 
shall get the costs of this Court and also of 
the lower Appellate Court. Pleader’s fee 
Rupees 10. 

d.s./r.k. Case remanded. 


A. I. R. 1939 Peshawar 49 

Almond J. C. and Soopi J, 

Autar Singh S. Acharaj Singh — 

Petitioner. 

V. 

Mt. Jogindar Kaur — Respondent. 

Civil Revn. No. 1 of 1939, Decided on 
11th July 1939, from order of Addl. Diet. 
Judge, Peshawar, D/. lObh December 1938. 

Civil P, C. (1908), S. 53 — Legal repreien- 
tative includes Hindu ton becoming owner of 
hit father's property by survivorship — He is 
legally bound to provide out of estate descend¬ 
ing^ to him maintenance payable by father— 
Maintenance can be enforced against entire 
property and not only against one charged 
with it. 

The defimtioD of the term "legal representative" 
does include a son becoming owner of bis father’s 
property by virtue of survivorship, for he does 
represent in law the estate of the deceased and at 
any rate it Is he who intermeddles with the estate 
of the deceased. He, as a Hindu son, is legally 
bound to provide out of the estate, which descends 
to him, maintenance for those persons, whom the 
late proprietor was legally or morally bound to 
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maintain. It cannot be said that the particulai 
property specifically charged for the maintenance 
can alone be proceeded against. According to 
Hindu law the property inherited by the heir is 
liable for the maintenance of the persons entitled 
to maintenance. If a charge is placed upon a spe¬ 
cified property, it is only for the sake of conveni* 
ence, and it does not amount to surrender of the 
right given by law on the entire property : A I R 
1925 All 471, Bel. on ; 24 Mad 689, Disting. 

[P 46 0 2; P 47 C 2] 

li. Charanjifc Lai — for Petitioner. 

Hukam Chand and P. C. Kapur — 

for Respondent. 

Soofi J. — This revision arises outs of 
a dispute over maintenance. Sardar Bam 
Singh married Mt. Jogindar Kaur, respon. 
dent, on 14th September 1929. He died on 
drd January 1930. After his death a dis- 
pute arose betv7e6n his adult son S. Aoharaj 
Singh and Mt. Jogindar Kaur. S. Kirpal 
Singh, Hony. Sub.Judge, Peshawar settled 
the dispute by arbitration. He gave his 
award on 17th January 1930, and it was 
made the rule of the Court on the following 
day. According to this award Mt. Jogindar 
Kaur was entitled to maintenance at the 
rate of Es. 130 per mensem in addition to 
a house rent of Rs. 30 per mensem to which 
she was eligible till S. Acbaraj Singh built 
a house for her. 

On 2nd October 1933, S. Acharaj Singh 
sued for a declaration that the amount of 
maintenance be reduced. The Sub.Judge 
by his decree dated 9th March 1935 
reduced it to Rs. 66 per mensem. The 
Additional Judge on appeal raised the 
amount to Es. 100 per mensem. The order 
of the Additional Judge was confirmed by 
a Bench of this Court on the revision side 
by the order dated 6th May 1936. Acharaj 
Singh died on 25bh October 1937. On 6th 
January 1938 Mt. Jogindar Kaur applied 
for execution against S. Autar Singh, the 
minor son of S. Aoharaj Singh. S. Autar 
Singh was represented by his mother Mt. 
Harnam Kaur. It was contended that Rs. 
12,077-4.6 had already been received by 
Mt. Jogindar Kaur in connexion with her 
maintenance, and the claim was for a sum 
of Es. 1017-10-0. Objections were filed on 
behalf of S. Autar Singh. The objections 
brought out three points, which are as fol¬ 
lows : (l) That the decrees of the years 
1930 and 1936 were of a declaratory nature, 
and are hence inoperative. (2) ThatS. Autar 
Singh has become an owner of the property 
not as the legal representative of his father, 
but in his own right, by virtue of survivor, 
ship. (3) That the family is under heavy 
debts and until the debts are paid, the 


question of maintenance does not arise. The 
senior Sub-Judge by his order dated 2nd 
April 1938 disallowed the objections. The 
Additional Judge by his order dated 10th 
December 1938 dismissed the appeal against 
the order of the Senior Sub. Judge. 

Now a revision petition has been institu¬ 
ted in this Court on behalf of S. Autar 
Singh. It has been argued on behalf of 
S. Autar Singh that he is not the legal re. 
presentative of his father S. Acharaj Singh, 
because he does not come under the defini¬ 
tion of the term “legal representative” de- 
fined in S. 2 (ll), Civil P. 0,, which reads 
as follows: 

Legal representative means a person, who inlaw 
represents the estate of a deceased person, and in* 
eludes any person who intermeddles with the estate 
of the deceased, and where a party sues or is sued 
in a representative character the person on whom 
the estate devolves on the death of the party so 
suing or sued. 

The learned counsel contends that his 
client being a Hindu survivor the case is 
not covered by S. 53, Civil P. C. We do not 
find any force in this argument. The defi. 
nition of the term “legal representative”, as 
quoted above, does include the petitioner, 
for he does represent in law the estate of 
the deceased and at any rate it is he who 
intermeddles with the estateof thedeceased. 
S. 53, Civil P. G., reads as follows: 

For the purposes of S. 60 and S. 62 property in 
the bands of a son or other descendant which is 
liable under Hindu law for the payment of the 
debt of a deceased ancestor, in respect of which a 
decree has been passed, shall be deemed to be the 
property of the deceased, which has come to the 
bands of the son or other descendant as his legal 
representative. 

Section 60, Civil P. 0., relates to the 
execution of a decree passed against the 
estate of a judgment-debtor, who dies before 
the decree has been fully satisfied. S. 52, 
Civil P. G. relates to the passing of and the 
execution of a decree against the legal re¬ 
presentative of a deceased person, where 
the decree is sought for the payment of 
money out of the property of the deceased. 
In both of these Sections the legal repre¬ 
sentative is saddled with personal liability 
to the extent of the property of the deceas. 
ed, which came into his hands, if he fails to 
give a satisfactory account of that property. 
Ss. 50 and 52, Civil P, C. have been made 
applicable by virtue of S. 53, Civil P. 0. 
to a Hindu, who would possibly otherwise 
escape his liability under those two Sec¬ 
tions, By the decree of the years 1930 as 
modified by the decree of the year 1936 
S. Acbaraj Singh had undertaken a liability 
to pay a specified amount to Mt. Jogindar 
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Kaur as her maiatenanoe every month. 
The estate o{ S. Aoharaj Singh has descen. 
ded to hia son S. Autar Singh, petitioner. 
He is bound to satisfy the liabilities of his 
deceased father by virtue of the provisions 
of S. 53, OivU P. C, As a Hindu son, S. 
Autar Singh, under S. 290 of Mulla's Hindu 
Law has the pious liability to pay off his 
father’s debts, which are not tainted with 
immorality if he gets into possession of his 
father’s property. Under S. 544 of Mulla’s 
Hindu Law the heir is legally bound to pro¬ 
vide out of the estate, which descends to 
him, maintenance for those persons, whom 
the late proprietor was legally or morally 
bound to maintain. He inherits the estate 
subject to the obligation to provide for such 
maintenance. In the present case, S. Acha. 
raj Singh was both morally and legally 
bound to pay maintenance to Mt. Jogindar 
Kaur. That obligation has descended to bis 
son, who has inherited his property. 

The learned counsel for the petitioner 
has tried to distinguish the authorities cited 
before the two lower Courts, in support of 
the decisions arrived at by them, but be 
has not cited any authority in support of 
the proposition pub forward by him. We find 
that the rule in AIR 1925 All 471^ regard, 
ing the interpretation of S. 53, Civil P. C. 
confirms our views, for, it has been held 
there that a decree, holder, who has a decree 
against a Hindu father, can proceed in exe. 
ontion after his death against the joint an- 
cestral property in the hands of the son, 
and can treat the son as the legal represen¬ 
tative of the judgment.debtor, provided the 
property is liable under the Hindu law. 

The learned counsel for the petitioner 
has further argued that in case his client 
be held liable for the maintenance of Mt. 
Jogindar Kaur, respondent, the maintenance 
ought to be enforced against the property on 
which the charge was placed in respect of 
it. The learned counsel relies upon 24 Mad 
689,^ where an attachment had been made of 
the property charged with the maintenance; 
it was held that as the property bad been 
charged in the decree for maintenance it 
could be sold in execution of the decree, 
even though the son had not been made a 
party to the decree. The learned coansel’s 
argument is that in this case since the 
charge for the maintenanc e had been put 

1. Badra Parfcap Siogb y. Shaxda Mafaesh Prasad 

Biogh, (1926) 12 A 1 B All 471=88 I C 200= 

23 A L J 467. 

'2. Minakbshi Aohi y.CbloQappa Uddayan. (1901) 

24 Mad 689. ^ 
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by the award of the arbitrator on a pro¬ 
perty known as a serai situated in Pipal 
Mandi, the execution should be taken 
against that property only, in view of the 
ruling cited above. We do not think this 
argument carries any force. In 24 Mad 689^ 
the property on which the charge had been 
placed had been attached, and the decision 
in that case was that such property could 
be sold. In the present case the property, 
on which the charge had been placed, had 
not been attached at all. The objection pub 
forward by the petitioner was not in res¬ 
pect of the property, which was being at- 
tached, but was in respect of his liability 
in general. The learned counsel cannot be 
allowed to take up a position at this stage, 
which was not taken up by him in the ob¬ 
jections. Moreover, the rule in 24 Mad 689^ 
cannot be interpreted to mean that the 
particular property specifically charged for 
the maintenance can alone be proceeded 
against. According to Hindu law the pro¬ 
perty inherited by the heir is liable for the 
maintenance of the persons entitled to 
maintenance. If a charge is placed upon a 
specified property, it is only for the sake of 
convenience, and it does not amount to 
surrender of the right given by law on the 
entire property. 

The learned counsel did not press the 
point regarding the indebtedness of the 
estate, and quite wisely too, because it had 
nob been established in the lower Court 
that the estate was so heavily in debt, that 
it had DO assets to provide maintenance for 
Mt. Jogindar Kaur. Nor did he press the 
proposition that the decrees being of a 
declaratory nature are nob executable. We 
therefore come to the conclusion that the 
decision arrived at by the lower Courts 
was correct. We dismiss the revision peti¬ 
tion with costs. Pleader’s fee Rs. 32. 

D.S./r.K. Revision dismissed. 

^ A. I. R. 1939 Peshawar 47 

Mir Ahmad J. 0. and Soofi J. 

Gul Zaman Mir Zaman 
Accused —Appellant 

V. 

Emperor, 

Criminal Case No. 288 of 1939, Decided 
on 12bh September 1939, from order of 
Addl. Seas. Judge, Peshawar, D/. Srd Julv 
1939. ^ 

# (•) P«nal Code (1860), S. 302-U U wrong 
toeay that accuied convicted of murder merely 
on circuoutantial evidence should notbevitiled 
with extreme penalty ; 761 C 97, Overruled, 
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There can he only two positions : The Judge is 
either eatisSed that the accused is guilty or he is 
not. If be is satisfied, the accused must get the 
normal punishment. If he is not, the accused 
must be acquitted. There is no mtddleoourse atall 
in judging the guilt of the accused. Hence it is 
wrong to say that an accused convicted of murder 
merely upon circumstantial evidence should not 
be visited with extreme penalty : 76 I C 97, 
Overruled. [P49 0 2} 

(b) Criminal Trial—Sentence—Practice. 

As a rule, the High Court is reluctant in Inter¬ 
fering in the sentence passed by the trial Court. 

[P 49 C 2] 

S. B. Eaja Singh — for the Crown. 

Mir Ahxnad J* G« — Gulzaman was 
married to Mb. Zewar Nissa for about 
three years. They lived in village Mangal 
Doga which is situated within the Fhulra 
State and is under the control of the Man. 
sehra police station (Hazara district). On 
the morning of 9th January 1939 Faqir 
Mohammad of the same village was passing 
by the house of Gulzaman. He smelt the 
burning of clothes. He looked into the 
house and saw smoke coming out of it. On 
further examination be found that Mt. 
Zewar Nissa was lying near the hearth 
and her clothes were on fire. He raised a 
hue and cry and went to the hujra where 
he found Gulzaman and Aziz Mohammad 
Khan, the Gurarakbor of the village. 
Gulzaman had, according to Aziz Moham. 
mad Khan, gone to the hujra to inform 
him that his mother.in.law was forcibly 
taking away his wife and to ask for his 
intervention. Aziz Mohammad Khan had 
sent a servant to the house and the servant 
was on the way when Faqir Mohammad 
raised a hue and cry. Faqir Mohammad 
informed Gulzaman what be had seen. 
Aziz Mohammad Khan and the other per. 
sons sitting in the hujra therefore hastened 
towards the house of Gulzaman. Gulzaman 
was with them and when they bad reached 
midway he cried out that his motber.in. 
law bad killed his wife. In the meantime 
bis mother.in.Iaw, Mt. Jan, came out of her 
house which was on the way and the whole 
party entered the bouse. There they found 
Mt. Zewar Nissa wounded and her clothes 
burnt. It appears that the females who had 
reached earlier had put out the fire. 

There was a charge and counter.charge. 
The mother.in.Iaw charged Gulzaman with 
the offence of murder and Gulzaman alleged 
that it was his mother.in.Iaw who had 
killed bis wife. Aziz Mohammad Khan 
therefore detained both of them and sent 
information to Kalandar Shah, the officer, 
in.charge of that Ilaqa under the Khan of 
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Fhulra. Kalandar Shah arrived. He found 
a blood-stained dagger behind a corn.bin 
in the room of Gulzaman. He also took his 
clothes into his possession : they were 
blood-stained. He submitted the informa¬ 
tion to the Khan of Fhulra and the Khan 
then apprised the officer-in-oharge of the 
Mansebra police station of what bad 
occurred. The police took up the case and 
sent up Gulzaman. He was committed to 
the Court of Session and tried there under 
S. 802,1. F. G. The prosecution story set out 
above was given by Faqir Mohammad, Aziz 
Mohammad Khan, Mt. Jan and Kalandar 
Shah. The following witnesses were also exa- 
mined at the trial: The doctor, Mb. Karam 
Jan, Mt. Amir Jan, Ghulam Haidar, and 
Shah Baz Khan, Sub.Inspector. The doctor 
described the wounds on the deceased as 
follows : 1. An incised wound on the right 
side of the head (parietal region) cutting 
the scalp and the bone beneath. The wound 
was 5^" X i'" X 2. An incised wound 
on the left side of the chest 3'' x 2'" x f". 
3. Marks of burn on the inner side of the 
left thigh, knee and leg. 4. Marks of burn 
on the inner side of the right thigh. Death 
was due to the injury to the brain. 

Mt. Karam Jan, a girl of 11 years, stated 
that she was going out to answer the call 
of nature when she beard a noise in the 
house of the accused. She looked in and 
saw the accused dragging Mt. Zewar Nissa 
and throwing her behind the door. Then 
the accused left the bouse and the girl also 
went away. On her return, she beard Faqir 
Mohammad crying that Mt. Zewar Nissa 
was on fire. Mt. Amir Jan was an earlier 
visitor to the house. Mt. Zewar Nissa was 
the sister of her husband. She bad gone to 
ask for some soup. The accused and the 
deceased were quarrelling with each other. 
She had some soup and returned home. At 
the trial she said that the accused had a 
dagger in his hand at the moment but she 
admitted when confronted with her state¬ 
ment to the police, that she had not said 
this in her police statement : she bad said 
there that the dagger was lying on the 
hearth. Ghulam Haidar is the brother of 
Mt. Zewar Nissa. He alleged that on the 
day of occurrence the accused bad, after 
his arrest, given out that he euspeoted a 
liaison between his wife and one Sikandar, 
bis neighbour. He identified the dagger to 
be the property of the accused. S. I. Shah, 
baz Khan sent the dagger and the shirt 
of the accused to the Ohemioal Examiner 
and Imperial Serologist who reported 
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that they were stained with human blood. 
The aoonsed denied the charge. He said 
that he did not own the dagger. He ad. 
mitted that his shirt was blood.stained but 
be said that he had touched the body of 
the deceased when picking up his child and 
had thus stained his shirt. He did not pro¬ 
duce any defence. The three assessors who 
assisted at the trial returned a verdict of 
guilty. The learned Additional Sessions 
Judge convicted the accused under S. 302, 
I. P. C., and sentenced him to transporta, 
tion for life. The accused has appealed from 
jail. 

On a careful consideration of the case we 
see no reason to differ from the conclusion 
arrived at by the learned Additional Ses- 
sions Judge. According to the statement of 
Mt. Amir Jan, the husband and wife were 
quarrelling early in the morning. Mt.Karam 
Jan has proved the fact that the husband 
was dragging the wife and threw her behind 
the door. Faqir Mohammad saw the woman 
on fire and raised a hue and cry. At that 
moment the accused had carried a false 
tale to Aziz Mohammad Ehan that his 
mother-in-law was trying to take away his 
wife from his house. Then the accused 
feigned that his mother-in-law had killed 
his wife and made an outcry to that effect 
when the party was on the way to bis 
house. A blood.stained dagger, which was 
identified by Ghulam Haidar to be the 
property of the accused, was found behind 
a com.bin in the room of the accused and 
there was blood on the shirt of the accused. 
The plea of the accused that the shirt was 
stained when he was picking up bis child is 
idle because he was arrested on arrival in 
the house aud there is no evidence that he 
went near the deceased on bis return from 
the hujra. The allegation of Ghulam Haidar 
that the accused gave out bis suspicion 
with regard to the conduct of the deceased 
provides the motive. Id our opinion, a con- 
elusive case has been made out against the 
accused for murder. We therefore maintain 
the conviction under Sec. 303, I. P.iC. In 
giving the lesser sentence the learned Judge 
has made the following remarks: 

Regarding sentenoe the act of the accused is a 
one. There are no mitigating oiroumstances, 
there is no provocation and the action of the ac- 
oused Id trying to conceal hie act by going to the 
bnjra and malting np a false story against bis own 


mothet>ln*law makes his case still worse. At tho 
same time my attention has been drawn to a 
ruling. 76 I C 97 J a judgment of an eminent Judi- 
oial Commissioner of the Province, that in oases of 
purely oiroumstantial evidence extreme penalty 
should not be inflicted. 1 am therefore constrained 
to pass the lesser sentenoe and accordingly holding 
the aooused guilty under 8. 302, I. P. C., sentence 
him to tranaportatloD for life. 

We have carefully examined the ruling 
referred to by the learned Additional Ses¬ 
sions Judge. The head-note runs thus: 

The proof must be mote cogent in criminal cases 
than in civil oases, but the ultimate test can only 
be the personal and mental attitude of the person 
whose duty it is to consider the evidence before 
him. Purely circumstantial evidence, however 
overwhelming and convincing it may be, has the 
character which must leave some loophole for the 
contingency, however remote and infinitesimal, of 
possible error. Although it is wholly illogical in 
case of a trial for murder to accept facts as 
proved for the purpose of oonviotion and to throw 
any doubt on such proof in considering the ques¬ 
tion of sentenoe, yet this is an illogicality which 
has been fully and consistently recognized by the 
Courts. An accused convicted of murder merely 
upon oiroumstantial evidence should not be visited 
with a sentenoe which is irrevocable. The Court 
is reluctant to launch a person into eternity except 
in case of exceptional strength. 

The learned Judge has not quoted any 
authority in the text for the view that the 
illogicality has been recognized by Courts. 
With due respect to the eminent Judge who 
delivered that judgment we beg to differ 
from him in this view of law. It amounts 
to a compromise with one’s conscience. 
There can be only two positions. The Judge 
is either satisfied that the accused is guilty 
or be is not. If he is satisfied, the accused 
must get the normal punishment. If he is 
not, the accused must be acquitted. We dot 
not see any middle course at all in judging 
the guilt of the accused. We therefore over, 
rule the authority referred to and direct 
that it should not be followed in this res. 
pect. We have given our anxious consider. 
atioD to the question whether we should 
enhance the sentence. As a role the High 
Court is reluctant in interfering in the sen¬ 
tence passed by the trial Conrt. We do not 
think that we should depart from this 
practice in this case. We therefore dismiss 
the appeal. 

B.S./r.e. Appeal dismissed, 

1. .\bdul Wahab v. Empeior, (1923) 76 I C 97 = 
as Cc L J 97. 
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S for cancellation of mortgage deed by H 
to jS decreed as to G’s half interest inmort. 
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missed — G preferring appeal from appeU 
late deoree only making 3 as respondent 
but seeking to add 8 as respondent when 
appeal against 8 was time, barred—Appeal 
held was incompetent 213a 

-Bight to — Findings of faot against 

party—Decision however in favour of that 
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— Applicability — Validity of marriage 
.contracted between Chinese Buddhist in 
^i^ma^Barmese Buddhist law applies — 


Buddhist Law (Burmese) 

Suooession to estate of Chinese Buddhist 
dying intestate in Burma is governed by 
Chinese customary law 291o 

-Aramika sanghika property is only 

one kind of sanghika property — The right 
of use in suoh property vests in the monks 
residing in a particular locality but for 
the sake of convenience the power of con. 
trol resides in a particular monk such as 
the presiding monk of that locality 21c 

-"Auratha” child means also "eldest 

born child” (PB) 197a 

- Burmese Buddhist becoming rahan 

permanently —■ He is divested of all his 
property and relinquishes title to it (Per 
Full Bench) (FB) 3055 

-Death of one parent leaving only one 
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Claim of child of first marriage to one 
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Buddhist Law (Burmese) 
chaDgiog its original character being en. 
tirely rebuilt—Property becomes lettetpwa 
in which husband acquires interest 365 

--Marriage—If man and woman are sui 

juris their mutual consent to live together 
as husband and wife is sufficient evidence 
of their marriage 262 

- Question to candidate for ordination 

as rahan as to whether he had any debt_ 

Untruthful answer to this question does 
not invalidate ordination (FB) 305e 
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perty does not amount to full beneficial 
ownership 75 ^ 
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becomes ineligible to receive inheritance 
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not contemplated (FB) 305d 

-^-^-Representative suit under O. I, R. 8, 
Civil P. C., by Burmese monk who is not 
presiding monk of the kyaungdaik for re¬ 
covery of land on the ground that it is 
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child of grandparents — It is not necessary 

to show that his parent was orasa child_ 

Eldest child dying in infancy being sur¬ 
vived by two brothers — Elder of them is 
eldest for the purpose 3356 

-Suit by wife for maintenance -— She 

cannot get arrears 223a 

*-Testamentary disposition even in guise 

of gift is void 59a 

——Vinaya is ecclesiastical Code for Bud¬ 
dhist monks of Burma and has force of law 

(FB) 305/ 

——(Burmese or Chinese)— Marriage_ 

Chinese Buddhist husband and Burmese 
Buddhist wife—Claim for partition of pro¬ 
perty oh divorce—Personal law of husband 
and wife how ascertained — In absence of 
authority which law applies, question of 
partition of property should be decided 
Under S. 13 (3), Burma Laws Act 291(2 


-^(Chinese)—Wife, on divorce,is entitled' 

to take away herjewellery and wearing ap- 
Parel 291^ 

-Custom ^ Inheritance *“ Illegitimate 

son is entitled to share with legitimate son 
when father recognizes his paternity and 
makes himself responsible for his upbring. 
ing Casual contribution for expanses of 
religious ceremony does not amount to as. 
sumption of responsibilities for upbringing 

154 

-Widow of intestate Chinese Buddhist 

deceased in Burma is nob entitled to letters 
of administration to his estate as against- 
son of deceased : (1938) BLB 24,9^AIB 
1938 Bang 321=177 I 0 628, OVEB. 
BULED (FB) 74 

Burma Courts Act (11 of 1922), 8. II— 
Second appeal — Finding of fact can be in¬ 
terfered with — Concurrent finding should 
not be upset unless clearly wrong 1396 

Burma Gambling Act (l of 1899), Ss. 6 
(l) and 7 — Unless provisions of S. 6 (1) 
are strictly carried out presumption under 
S. 7 cannot bemade—Warrant issued after 
merely recording information that gam¬ 
bling is going on at certain place without 
any stamp of credibility does not consti¬ 
tute legal basis for presumption under 
Section 7 120- 

Burma Land and Beyenue Act (2 of 
1876), 8 , 19 — Buies under, B. 51 (l) — 
Waste land—Suit for possession—Scope of 
R. 61 and meaning of terms “land-holder” 
and ^ eviction ” explained — Construotiv& 
eviction Refusal by Government to re¬ 
cognize original occupier as its permissive- 
occupant and definitely recognizing another 
person to be its occupant amounts to evic¬ 
tion of former — Original occupier having; 
no right to possession cannot maintain- 
suit for possession against person subse¬ 
quently recognized as occupier 275 

-44 — Owner of property going to 

another place leaving person as caretaker 
of property—Owner subsequently dying— 
Revenue authorities not knowing this, 
addressing notice under Sec. 44 to him ~ 
Notice handed to caretaker—Caretaker not- 
being agent of dead owner notic^e held 
could not be deemed to be served on person- 
liable to pay and sale held nullity 30a 

- 8. 66 — Disputes regarding right to 

occupy land between private individuals— 
Jurisdiction of Oivil Court is not barred 

306- 

Burma Laws Act (13 of 1898), S. 13 — 
Question as to effect of ordination or ad- 
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Burma Lavs Act 

miasion aa rahan of Burmese Buddhist on 
properties in his ownership or possession 
is question regarding religious usage or 
institution (FB) 305a 

- S. 13 — Chinese Buddhist is Buddhist 

291i 

Burma Municipal Act (3 of 1898), S. 8 
—Rules under. Rule 68. A—Candidate find- 
ing petition against election of four others 
and alleging several irregularities in con¬ 
duct of election —Judge finding objections 
valid and criticizms correct—Judge declar¬ 
ing candidates who were the next four 
elected—Government ordering preparation 
and publication of electoral rolls — Candi¬ 
dates declared elected suing for declaration 
that orders of Government and electoral 
authority were ultra vires and they were 
elected—Trial Court decreeing auib—There 
being no proper election candidates could 
not be elected and orders of Government 
were within their powers 408 

Burma Prevention of Crimea (Young 
Offenders) Act (3 of 1930), S. 16 (e) — 
Crime committed by juvenile, an isolated 
one due to his losing self.control under 
special set of circumstances—Juvenile not 
subjected in his normal life to undesirable 
influences—It is not necessary that he 
should be detained in Borstal School 

383a 

Burma Rural Self-Government Act (4 of 
1921), S, 2 (h) rM;—“Public market” — 
To be “ public market. ” market need not 
necessarily be building constructed, etc., 
by District Council — It is suificient if the 
place belongs to District Council 162a 

- S. 28 (l) (a )—Fee levied under 8. 28 

(l) (a) is for right to expose goods or live, 
stock for sale in public market 1626 

- S: 77 — Clerk of Circle Board 

renting his bouse to Circle Board without 
Oommissiouer’s permission — He commits 
offence under Sec. 168. I. P. 0., read with 
S. 77, Burma Rural Self-Government Act 

69a 

Civil Procedure Code (6 of 1908)^ S* 5— 
Judgment — After passing preliminary 
decree, deoree-bolder filing application for 
final decree and jadgment-debtor filing 
application for extension of time — Two 
applications heard together — On 8th May 
1936, Court making diary note rejecting 
prayer for extension and ordering final 
decree to be drawn up — Diary note held 
emounted to judgment — Execution appli- 
oation filed on 26th June 1938 held time, 
banred 294 


Civil P. C. 

- S. 36 — In test oases there should be 

no order for costs 43 2d 

- S, 60 — Exemptions are cumulative 

432a 

' S. 60, Explanation 2 (as amended by 
Act 9 of 1937) — Emoluments as pay are 
“salary" 4326 

S. 66 — Claim that purchase was on 
behalf of plaintiff cannot succeed unless 
auction sale is impugned on ground of fraud 
or irregularity — Particulars of fraud not 
pleaded before Court which took evidence 
cannot subsequently be allowed to be plea- 
ded 122 

S. 89 — Scope — S. 89 is exhaustive 

(FB) 3006 

-— S. <99—Words “any other law for the 
time being in force" do not include O. 23, 
3 (FB) 300c 

- S. 92 — Nature of trust explained— 

Gift for charitable purposes should be 
construed as one for public purposes unless 
contrary intention is clearly expressed—In 
creating charitable trust settlor directing 
preference to be given to relations — Trust 
is still deemed to be for public purposes 

203 

'■ S. 92 — Legal significance of ‘trust’ 
explained — "Breach of trust" — Meaning 
of — Settlor creating primary trust for 
benefit of members of family and secondary 
trust for charitable and religious purposes 
—Secondary trust to take effect only when 
there were no primary objects or when 
those objects did not exhaust whole income 
Suit against trustee for breach of trust 
brought by beneficiaries under the primary 
trust held did not come under S. 92 (l) 

2546 

S. 92 (2) — Trust falling under S. 92 
Consent of Advocate.General applied for 
and refused does not relax provisions of 
S. 92 (2) 254a 

* - S. 96 — Order of attachment before 

judgment passed but attachment not ac- 
tually effected—Person whose property was 
ordered to be attached cannot claim com¬ 
pensation under S. 96 260 

- S. 100 — Suit for rent of agricultural 

laud of value below Bs. 600 not coming 
under S. 13 (l), Burma Laws Act—Second 
appeal lies under S. 100 and not under 
B. 11, Burma Courts Act 360a 

- S, 206 — Order refusing to accept 

award of arbitrators on reference made by 
Ooort is order affecting decision of case 

164a 
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Civil P. C. 

- S. 115 —Application for revision does 

not lie on ground that evidence is being, 
or will be, rejected by trial Court 448a 

_ .S, 115 — Mere error of law is no 

ground for revision 4486 

-- S. 115 — Material irregularity — 

Failure to notice reported ruling of High 
Court to which attention was drawn is 
material irregularity justifying interference 

433d 

-- S. 115 — Bona fide order of Judge 

upon material before him that advocate 
could not appear on behalf of party by 
reason of his being interested on behalf of 
opposite party in matters collateral to suit 
in question—High Court will not interfere 
in revision (SB) 183a 

- S. 115 — Petition filed before District 

Judge as persona designata under B. 62 (l) 
of Burma Municipal Rules by unsuccessful 
candidate in municipal election — District 
Judge transferring case to Additional Dis¬ 
trict Judge, who is not subordinate to him, 
in contravention of R. 62 (l) (a) of Burma 
Municipal Rules—His action being without 
jurisdiction High Court can interfere under 
See. 115 143 

- S. 115 —'Case decided’ includes inter- 

locutory order — Court in revision will 
interfere only where there has been gross 
and culpable error 92a 

' 0. 1, B. 1 — Father depositing con- 

veyance in favour of sons to secure loan — 
Sons are not necessary or proper parties to 
suit against father 1856 

*- 0. 2, B. 2 (2) —Bond providing pay. 

ment by instalments — Creditor at liberty 
to recover whole amount due when certain 
number of instalments fall in arrears—On 
such instalments falling due, creditor suing 
only for some instalments—His subsequent 
suit for recovering amount of remaining 
instalments is barred 251 


_ 0. 5, B, 1 —Suit instituted by plaintiff 

through agent — Fact that agent is duly 
authorized agent for purposes of suit, not 
shown by production of power of attorney 
or other evidence — Objection raised for 
the first time in High Court—It is a mere 
irregularity which does not affect merits of 
case 162c 

*_0. 3, B. 4—Pleader can delegate 

ianctions of ministerial nature Minis¬ 
terial act defined—Plaint or memorandum 
of appeal drawn up and signed by autho. 
rized pleader presented by another pleader 
delegated to do so—Plaint or appeal must 


Civil P. C, 

be deemed to have been presented by 
pleader signing it TPer Division Bench) i lo 

- O. 5, B. 20 f.?;—Word “effectual" — 

Meaning explained 4366 

_0. 9, B. 13 —Words “prevented by 

any sufficient cause from appearing — 
Meaning explained 436a 

-0. 9, B. 13—B. 13 has no application 

to execution proceedings 115a 

-0. 13, B. 2 —Trial Court cannot base 

its decision on fraud never set up by defen¬ 
dants in written statement nor in issue, 
and based on document put up for first 
f.imo in ftrr»qa-flTft.minatinn 986 


- O. 21, B. 11 (g )—Particulars of inter. 

est duo can be furnished after issue of notice 
to judgment-debbor or before final order is 
passed 345a 

- 0. 21, B. 16 and S. 115 —Order under 

O. 21. R. 16 is decree and is appealable— 
Revision application is Incompetent 376 

-0. 21, B. 16 —Until assignee of decree 

applies under O. 21, R. 16, original decree- 
holder is entitled to execute decree 245a 
- 0. 21, B. 16 —Judgment-debtor omit¬ 
ting to oppose substitution of assignee is 
not debarred from questioning rights of 
assignee to execute decree especially when 
the previous application has not fructified 
—If judgment.debtor who is also real as- 
signee pleads in execution by benamidar 
assignee, real nature of transaction in bar 
of execution, benamidar being party to 
fraud cannot prevent real assignee from 
doing so 2456 

* - 0, 21, B, 16, Proviso 2 —Decree for 

money against two or more judgment, 
debtors—One of them dying—His legal re¬ 
presentative is not judgment.debtor aganist 
whom decree for payment of money has 
been passed—If such person is transferee 
of decree, he can execute it against remain, 
ing judgment.debtors 82 

- 0. 21, B. 35 —Delivery of possession 

of land includes crops standing thereon— 
Judgment.debtor cannot re-enter for reap, 
ing those crops 3886 

-O. 21, iJ, 46 and S. 60 (k) —Subsorip. 

tion to provident fund cannot be attached 
by garnishee order 432o 

- 0. 21, B. 64 —Personal service of 

prohibitory order on judgment.debtor is 
not necessary (SB) 434 

* -0. 23, Br. 1 and 2 — Scope of — 

Plaintiff withdrawing suit with permission 
to bring fresh suit on same cause of action 
—Court granting permission on condition 
of plaintiff paying coats of suit to defen* 
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OiTll P. G. 

•dant on or before certain date or before 
4netitntion of fresh suit—Fresh suit insti¬ 
tuted but payment of costs not made as 
per order — Second suit is void ab initio 

378 

. 0, 23, R. 3, S. 89 CLnd Sch. 2 — 

Scope of O. 23, R. 3—Meaning of ‘adjust, 
meet’—Award in arbitration without inter, 
wention of Court during pending suit—One 
party disputing it—Award is not adjust¬ 
ment by lawful agreement or compromise 
^thin 0. 23. E. 3: 9 Rang 39=A I R 
1931 Rang 68 = 131 I G 67, OYER. 
RULED (FB) 300a 

-0. 23, R, 3 —Agreement to proceed to 

arbitration is not "adjustment by any law. 
•ful agreement or compromise’* (FB) SOO^f 

•- O. 23, R. 3 —In case of complicated 

compromise it is more desirable that its 
terms should be drawn up into writing be. 
fore they can be strictly proved—Court 
must look with suspicion on oases of elabo. 
rate compromises sought to be proved by 
oral evidence especially when one party 
denies compromise 149 

- 0. 32, R. 3 —Powers and duration of 

guardianship—Appeal—Guardian ad litem 
appointed—Third person cannot appeal on 
behalf of minor 444 

- 0. 38, Rr. 2, S and 4 — Application 

not rejected under B. 3 but evidence re. 
corded under B. 4—Court has jurisdiction 
to consider subsequently whether appli- 
cation can be rejected under B. 3 (b) or (c) 
>->Order upon such questions if 'however 
based on material not appearing in plaint, 
is vitiated for material irregularity 351 

—0. 33, R. 2 (l) (Rangoon) — Appli¬ 

cant, for leave to sue as pauper, may before 
determination of that application apply to 
pay proper court, fee—By so doing, his ap¬ 
plication for leave to sue as pauper stands 
rejected— But he does not abandon his 
suit—Court may under S. 149 allow him 
to pay oourt.fee— Plaint then must be 
deemed to be stamped on date on which it 
was filed " 56 

—0. 38, R. 11 and S. 73 —Scope—Judg- 
ment.debtor’s money attached before judg. 
ment—After decree, no steps by decree, 
holder to realize decree—Another decree, 
bolder attaching same amount and after 
decree, applying for money being brought 
in Court—^rst decree-holder not having 
applied for execution before money paid in 
Court held not entitled to rateable distri. 
Hatidnwd^,-,20- 


ClEil P. C. 

-0, 39, R. 1 —Temporary injunction— 

Nature of—A temporary injunction like an 
attachment order is not final but is merely 
an action which delays something being 
done which may cheat the plaintiff of his 
lawful rights (Per Baguley, J.) (FB) 321d 

- 0. 40, B. 1 (l) and (2 )—Court has 

jurisdiotioD to appoint receiver in simple 
mortgage suit—Whether it is just and con¬ 
venient to do so does not depend upon ap. 
plication of Fnglish rules—Considerations 
to 'be borne in mind in deciding whether 
receiver should be appointed stated—That 
interest is in arrears or that security is 
likely to become insuflBoient is not the sole 
criterion—They are only some of factors to 
be considered : 6 Bang 261=A I R 1928 
Rang 176=1101 C 620, OVERRULED 
(Per Full Bench) (FB) 321c 

- 0. 40, R. 1 (2) —Scope—Sub-r. (2) of 

O. 40, R. 1 refers to a third party and not 
to a party to the suit (Per Ba U, J.) 

(FB) 321c 

-0. 41, i?. ^7—Further evidence when 

should be allowed explained 925 

■ 0. 41, R, 33 —Scope—Party to suit 

not joined in appeal found not to be neces¬ 
sary party to appeal—Appellate Court can 
pass decree even in his favour if this can 
be done without prejudice to other party 

2136 

0. 4i, R. 1 — Procedure on presenta¬ 
tion of application for leave to appeal as 
pauper stated — Application for leave to 
appeal in forma pauperis admitted—Notice 
issued to opposite party — It is open to 
opposite party at final hearing to show 
that case does not satisfy Proviso to O. 44, 

E. 1 25a 

- 0. 44, R. 1 and S. 149 — Application 

for leave to appeal in forma pauperis 
rejected on ground that Proviso to O. 44, 

E. 1 was not satisfied—Court cannot grant 
applicant time to pay court, fee 256 

*Companies Act (7 of 1918), 8. 4 (2) ~ 
Existence of legal relation need not be 
established between share.holders of com¬ 
pany — Unregistered company started for 
carrying on business — Subscribers paying 
money for object of company become share¬ 
holders though share certificates not issued 
—If aubseribers are more than 20, case 
comes under S. 4 (2) 273a 

8s. 4 (&) and 283 — Offences under_ 

Investigation of offences by police under 
Ch. 14, Criminal P. C., does not debar 
Magistrate from trying thess offences; 2736 
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Companies Act 

- Ss* 66 and 66 — Court’s power under 

S. 56 explained — What matters can be 
considered by Court and under what cir¬ 
cumstances can reduction be confirmed 
stated—Matters falling within the inter, 
nal management of company cannot be 
inquired into by Court under S. 56 417 

Company — Liquidation — Official Liqui. 
dator representing company — Position of 
—He is not bound to call claimants before 
him and make enquiry 46a 

Contract — Action on —Burden to prove 
that there was concluded contract is on 
plaintiff — Only certain terms of contract 
settled while others left open — There is 
no concluded contract — One party giving 
other party option for renewal of contract 
on terms to be mutually agreed upon— 
This does not imply that terms of prior 
contract should be incorporated in new one 

423 

-Breach — Damages—Buyer refusing 

to take delivery of goods—Proper measure 
of damages stated 139c 

--Breach—Burmese Buddhist girl under 

eighteen years getting promise of a person 
to marry her — Breach of promise cannot 
be basis for action for damages 86 

Contract Act (9 of 1872), S, 11 — Con¬ 
tract with minor is no legal contractual 
relationship — It makes no difference 
whether or not parties themselves regarded 
that they were bound by contract 266a 
-- S. 16 — Mahomedan lady dying leav¬ 
ing her minor daughters and husband as 
beneficiaries under will — Husband ap¬ 
pointed sole executor and being natural 
guardian of person and testamentary guar, 
dian of property of daughters — Daughters 
brought up in pardanashin conditions — 
Father, immediately after daughters had 
attained age of legal majority, obtaining 
from daughters full and unconditional 
release in respect of their shares in 
mother’s property — Facts held sufficient 
to lead to inference of undue infiuence by 
father over daughters 278a 

-S, 23 —Word ‘law’ used in first clause 

means juridical law — ‘Law’ as used in 
second clause means personal or customary 
law (FB) 305ff 

- S. 61 — Promisee agreeing to reduce 

rate of interest provided promisors pay it 
regularly and pay principal within certain 
time — Promisors prevented from perform¬ 
ing their part of agreement within time by 
promisee’s persistent refusal to be bound by 
agreement—Promisors are entitled to rea- 


Contraot Act 

sonable time to perform their part of 
agreement 84a 

- S. 62 — Scope'— Section 62 presup- 

poses that the original contract is still 
capable of performance 4136 

* -S. 63 — Remission or dispensation of 

whole or part of promise by promisee does 
not require to be supported by considera- 
tion 846 

- S. 74: —Pledge—Agreement that pledge 

would be irredeemable after certain time 
does not constitute stipulation by way of 
penalty unless value of thing pledged is 
much more than amount of loan 413(2 
*Copyright Act (English), {1911, 1 and 
2 Geo. F, Gh. 46)y S, 1 —“Authorization” 
of publication— Cinema company taking 
photograph of actress as stationary figure 
for its own purpose—Another cinema com¬ 
pany engaging that actress and placing 
order for advertisement with cinema jour, 
nal — Publisher of journal publishing ad- 
vertisement with photograph of that actress 
reproduced from original one — Proprietor 
of latter cinema company knowing or hay- 
ing reason to suspect that owner of journal 
would publish photograph in infringement 
of copyright — There is “authorization” of 
infringement of copyright by latter cinema 
company 266<r 

Costs—Taxation of — Administration suit 
— Official referee directing payment of 
costs of reference cannot direct that they 
are to be paid out of particular property 
which is subject-matter of administration 
suit 108c 

-Taxation — More than one plaintiff 

appearing in one suit—They are entitled to 
only one set of costs as between them 

108d 

-Taxation of— In matters of taxation, 

which are not specifically provided by 
taxation rules, Taxing Master should fol¬ 
low taxation practice of Supreme Court in 
England 108c 

-Taxation of—Defendants impleaded in 

administration suit relating to trust as 
trustees and having identical interest are 
entitled to one set of costs only 108/ 
CouFt.feeB — Appeal against order under 
S. 144, Civil P. G., must be stamped ad 
valorem : Rang 5. A, No. 316 of 1935 1 
OVERRULED 32 

Gonrt-fees Act (7 of 1670)^ S. 7, Soh. 2, 
Art, 1 — Art. 1 imposes liability and is 
not merely auxiliary to Section 7 375a 

- Sch. 1, Art. 1 — Cross-objection is 

chargeable with oonrb.fee calculated ad 
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Vftlordm on amount of subjdot> matter in 
dispute in oross-objeotion 3756 

Criminal Procedure Code (6 of 1898), 
Ss* 106 and 614 —Bond under S. 106 — 
Magistrate should record evidence to prove 
fresh breach of peace and forfeiture of bond 
— Bespondent appearing to show cause 
^hy bond should not be forfeited — He 
must be given opportunity of cross-exa¬ 
mining witnesses — Witnesses, on whose 
evidence forfeiture is established, previ¬ 
ously examined in absence of accused — 
They need not be again examined in his 
presence (Obiter) 427(z 

■" S, 144 — Power conferred on the 
Magistrates under Sec. 144 is an extraordi. 
nary power which enables them to suspend 
the lawful rights of the public if they think 
it to be in the interests of public peace and 
safety 181a 

S. 144 — In his order under S. 144 a 
Magistrate must set out facts which give 
rise to the apprehension of breach of 
peaoe-^Order should also state clearly what 
the public are prohibited from doing 1816 

- S. 144 (6) — Application should not 

be dismissed without giving opportunity to 
applicant to support it 181c 

* - Ss. 146 and 146 — By execution of 

delivery warrant issued by Court decree, 
holder obtaining symbolical possession of 
land—Within two months of such warrant 
judgment.debtor attempting forcible entry 
on land — Deoree-holder filing application 
under S. 146 — Decree, holder must be 
deemed to be in possession of land at the 
date of order under S. 145 (l)—Magis. 
trate’s order referring parties back to Civil 
Court under Sec. 146 (l) is improper and 
contrary to principles of justice 388a 

* - Ss. 164, 364 and 633 —Accused when 

produced before Magistrate for remand 
making statement admitting guilt—State¬ 
ment recorded by Magistrate without com. 
plying with provisions of Ss. 164 and 364 
■"Magistrate examined as witness—State, 
ment admitting guilt is not admissible 

219c 

- S. 195 (1) (b) — S. 196 (1) (b) does 

not apply to prosecution for offence for 
making false charge which did not reach 
any Court of law 148 

* - S. 197 —Eight of prosecution—Pub¬ 

lic servant — Beceiver — To prosecute 
receiver for criminal offencet sanction of 
Court which appointed him is not neoes. 
*sary 202 

-jS. 297 — Sanction of Local Govern. 


Criminal P. C. 

ment is nob necessary for prosecuting Seore. 
tary of District Council in Burma 17a 

* - S. 197 —Members of District Council 

taking bribe before making some appoint¬ 
ment at the Council meebiug — Sanction is 
not necessary for prosecuting them 176 

* -Ss. 350 and 537 —Magistrate record. 

ing evidence succeeded by another Magis- 
trate — Succeeding Magistrate delivering 
judgment written by his predecessor with¬ 
out adopting it as his own judgment — 
Defect is not mere irregularity curable 
under S. 537 249 

- S. 367 — What judgment should con. 

tain stated 2636 

-- S. 569—Construction — Section 369 

must be read with S. 430 of the Code: 392c 

- Ss. 370, 421 — Becommendation for 

enhancement of sentence of accused made 
after his appeal against conviction has 
been dismissed — Accused is not again 
entitled to show cause against his convic. 
tion — He can only show cause against 
enhancement of sentence — The fact that 
his appeal was dismissed summarily makes 
no difference 392a 

- S. 594 — Magistrate should nob reject 

sentence of whipping merely on ground 
that accused is young and frail unless he 
has medical opinion in support of his own 

3836 

- S. 439 ( 5 ), (S) —Sub-s. (6)only refers 

to Bub-s. ( 5 ) —It is intended to operate as 
exception to what is otherwise laid down in 
the Section—Meaning of sub.s. (6) explained 

3926 

- S, 488 —Decree for restitution of con. 

jugal rights in favour of husband does not 
affect bis liability to maintain child 

314a 

- S, 488 — Order for maintenance in 
favour of wife — Subsequent decree for 
restitution of conjugal rights — S'ailure of 
husband to comply with terms of decree 
—Order for maintenance should not be 
cancelled — Suit for restitntion simply to 
evade payment of allowance— Order for 
maintenance should not be cancelled: 3146 

- S. 488 —Buddhist woman married by 

Mabomedan is 'wife' for purposes of S. 488 

* 207 
- S. 488 —Maintenance includes eduoa. 

tion of child 95 ^ 

- S. 488 — Advanced age of child is 

change in oiroumstances 955 

—— Ss, 488 and 490 — Order directing 
father to pay for maintenance of his 
children — Order ceases to be enforceable 
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Criminal P. C. 
in respect of eldest of them who has come of 
age if he has become able to earn his liveli¬ 
hood — But order remains enforceable in 
respect of remaining children 67a 

- S. 488 (l )—Es. 100 is not maximum 

limit for wife and child together (Obiter) 

1516 

- S. 488 (3)t Proviso — Burmese Bud. 

dhist having two wives—One wife refusing 
to live along with other is justified in 
doing so and is entitled to claim mainten. 
anoe 210 

-- S. 488 (6) —Word 'ex parte’ in S. 488 

(6) bears same meaning as used in Or. 9 
and 17, Civil P. 0. — Order against absent 
party at adjourned hearing is ex parte order 

161a 

- S. 490 — S. 490 does not contain any 

provision such as that in sub.cl. (7), S. 488, 
which would enable the Court to grant 
costs 676 

' S. 614 — Bond for appearance of ac¬ 
cused—Forfeiture—It is often unnecessary 
for Magistrate to record evidence—Burden 
is on surety to give explanation why ac. 
oused was unable to attend Court 4276 
- S. 514 — Bond for appearance of ac¬ 
cused — Forfeiture — Order directing for¬ 
feiture without giving accused or surety 
opportunity of proving their allegation is 
bad 427c 

* - S. 626 — Mere fact that complaint 

has been filed by Deputy Commissioner of 
District is no ground for transfer of case to 
another district—Such case however should 
be tried by Magistrate belonging to judi¬ 
cial and not to executive service 88 

* - Ss. 637y 239 — Two persons charged 

with same offence of murder—Prosecution 
evidence against them being mutually 
exclusive—Their joint trial is an illegality 
which cannot be cured under S. 537: 390a 

- S. 656 —It is only substantial interest 

of Magistrate giving rise to real bias that 
disqualifies him to try a case 152a 

Criminal Trial — Bar of—Previous judg. 
ment of Civil Court —Fact that matter in 
issue has been decided by Civil Court be- 
tween same parties does not debar Crimi¬ 
nal Court from taking cognizance of case 
and bolding trial 394 

-Procedure—Prosecution—Public Pro. 

secutor should place whole evidence before 
Court—It is for Judge and not for him to 
decide whether certain evidence should be 
believed or nob 3906 

-Procedure—Prosecution under S. 406, 

I. P. 0. — Question of trust must be fully 


inquired into — Where only few of tho^ 
prosecution witnesses have been examined. 
Magistrate's order declining to examine 
further witnesses and discharging accused 
on ground that case is of civil nature, is- 
premature 377 

-Practice — Accused convicted of mur. 

der sentenced to transportation or impri. 
sonment — High Court on appeal should 
not, on confirming conviction, enhance sen. 
tence to one of death 225f(' 

^-Punishment — Murder case falling 

under Exceptions to S. 300, 1. P. C., reduc¬ 
ed to culpable homicide — If only know¬ 
ledge under S. 299 is imputable to accused 
maximum term of imprisonment is 10 years 

2259 

■ Sentence — Falsification of accounts 
and embezzlements—Offences numerous— 
Five years’ rigorous imprisonment held 
sufficient 1526 

-Sentence—A sentence must be passed 

which is considered proper in all ciroum- 
stances of the case regardless of the con. 
sideration whether it should be an appeal, 
able one 696 

Decree — Nature of — Suit for rents and 
profits of property held in trust which is 
alleged to have failed—Court asked to find 
out whether plaintiff entitled to claim — 
Suit is not one for administration—Nature 
of decree if wakf held invalid 3650 

Deed—Construction — Terms of document 
must be construed according to law—Con¬ 
clusion regarding rights and liabilities 
created by document cannot be based on 
irrelevant matters 396a 

-Construction — Description in docu¬ 
ment partly correct and partly incorrect—’ 
Correct description sufficient to identify 
subject-matter — Rule of construction — 
Land described in document by boundaries 
and also area — Land within boundaries 
passes by document 3966 

Defamation — Prosecutor or plaintiff 
should be ready to go into witness-box to 
submit to searching cross-examination 

3710 

*Diyorce—Suit for — Revival of cause of 
action—Commission of matrimonial offence 
revives old cause of complaint previously 
forgiven — Subsequent offence need not be 
ejuadem generis as prior offence 3526 
*DiyOECe Act (4 of 1869), S. 7 —Petition 
for dissolution of marriage—Supplemental 
petition alleging further act of adultery 
committed by respondent subsequent to 

original petition — Under S. 7 Court can 
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Bivoroe lot 

allow Buah aot of adultery to be oousidered 
as basis for decree if essential reQuirements 
regarding supplemental petition are oom. 
plied with — What these requirements are 
stated 352a 

S. 14 —Oonviotion of husband or wife 
for criminal offence is no ground for deser¬ 
tion by other party 1896 

- S, 14 —Wife convicted and imprisoned 

— After release from jail, wife living with 
her parents and earning her livelihood — 
Adultery of wife — Husband’s neglect of 
wife held did not conduce to her adultery 

189c 

*- Ss. 41 to 43 —Powers of Court—Order 

of Court for custody of minor child operates 
only so long as child is minor — Person to 
whom such custody is given can be direct, 
ed not to remove child from jurisdiction of 
Court 352c 

■ Ss. 66, 14 — Case falling under Pro. 
viso to 8 . 14 — High Court can in appeal 
decide whether decree for dissolution should 
be passed if evidence on record is sufficient 

189d 

Easement — Bight of water — Right to 
surplus water flowing from another per. 
son’s land through artificial channel must 
be proved by prescription 446a 

■ Riparian rights — Owner of upper 

holding can use as much water for irriga 
tion as convenient provided supply to owner 
of lower holding is not materially dimi. 
nished — Owner of lower holding cannot 
restrain owner of upper bolding from use 
of water without proof of damage actual or 
feared 4466 

■ - Bight of way — Ownership of two 

estates not oo.eztensive and equal in vali. 
dity—Easement is only suspended but not 
extinguished by unity of possession of 

dominant and servient tenements 421a 
Easements Act (6 of 1883), S. i—Appli¬ 
cability to Burma — Although the Ease- 
ments Aot does not apply to Burma, the 
Court must have regard to that Aot while 
deciding a question relating to an easement 

4216 

EYldenoe Act (1 of 1872), S. 24— Use of 
word appears’ in 8. 24— Object explained 

2196 

- S» 80 —Oonfessionof co> accused—Evi. 

dentiary value explained 402c 

- 8. 31 — Meaning of, explained 219a 

- 8. 83 — Unless record shows that de. 

position comes under 8. 33, bare statement 
fj^at it falls under 8. 33 is not sufficient to 


Evidenoe Aot 

bring such evidence within terms of Sec. 
tion 38 225r 

S. 92 — A contracting with B, alleged 

agent of 0 — Suit on contract against 0 _ 

Oral evidence held admissible to show that 
B was acting as C’s agent— 8 . 92 held did 
not apply 139a 

--S. 114 —Person in possession of stolen 

property — Presumption depends upon 
nature of evidence adduced 3616 

-5. 118 —Child witness—Duty of Court 

— The first step for the Judge or Magis. 
trate to take is to satisfy himself by ques¬ 
tioning the child that it is a competent 
witness within the meaning of Sec. 118 

402a 

8. 132 — S. 132 overrides provisions 
of Penal Code—Protection given by S. 132 
must be claimed directly or indirectly in 
some way or other — Witnesses hesitating 
to answer for fear of legal consequences — 
Court telling them to answer— Protection 
of witnesses under 8 . 132 is complete 

371a 

- Ss, 133 and 114, Ulus* (b) — Accom¬ 
plice is competent witness apart from any 
question of pardon, but his evidence must 
be treated with greater caution than that 
of an established approver 361a 

Execution-Trial Court can proceed with 
execution while copy of decree has been 
sent to another Court for execution 433a 

-Notice can be issued to judgmant.deb. 

tor outside jurisdiction if application is 
made for attachment of his property lying 
within jurisdiction 4335 

-Limitation—Plea of — Execution ap¬ 
plication not fructified but withdrawn and 
dismissed— Judgment-debtor is not barred 
by principles of res judicata or estoppel 
from raising question of limitation at later 
stage _ ^ 296a 

Execution Sale— Application for postpon¬ 
ing Bale refused for default and sale con¬ 
firmed— Applicant appearing subsequently 
and applying for re.opening—Court should 
hear him—Bub order refusing to re-open is 
not appealable II 55 

Gift—Acceptance— Acceptance can be im¬ 
plied—Gift bona fide — Registered deed 
handed over to donee— Mutation in name 
of donee — Possession of donee along with 
donor—These circumstances constitute ao- 
oeptance 49 ^ 

♦♦income-tax Aot (11 of 1922) (Burma), 

8, 2 (4) — Mere speculation not in nature 
of trade cannot be regarded as adventure 
in nature of trade — Assessee, outside his 
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regular business, making speculative pur. 
chase of silver with a view to re-sell it at 
profit — Silver remaining in same state 
for three years and nothing done to en. 
hance its price — Silver subsequently sold 
at higher price— Such speculative and iso. 
lated transaction held not in nature of 
trade—Profits therefore could not be taxed 

(SB) 337 

* - S. 3 — Words “association of indivi¬ 

duals"—Construction stated (SB) 258a 

* S, 3 —Individual, by merely inherit¬ 
ing share under Mahomedan law and 
without committing any act, cannot be 
member of association of individuals 

(SB) 2586 

- S. 3 — Mahomedan dying leaving 

several children and bouses — Rent of 
houses divided among children — Children 
however not realizing shares of property, 
left by father but appointing certain per¬ 
son as common agent for managing proper- 
ties—Such relation continued for 35 years 
—Facts held sufficient to constitute asso- 
ciation of individuals (SB) 258c 

* - S. 26.A — Partnership deed genuine 
and clearly specifying shares of individual 
partners — Deed is registrable under Sec¬ 
tion 26. A even though it provides that 
what partners actually get will depend 
upon time which they have devoted to 
business or their absence therefrom 

(SB) 178 

Insolvency — One beneficiary of fund be. 
coming insolvent—Trustee instead of pay¬ 
ing to Official Assignee such money as 
would have been payable to insolvent in 
ordinary course forming his own notion as 
to proper allowance and continuing to pay 
it to insolvent for maintenance at the ex. 
pense of other beneficiaries — Money so 
paid held should be refunded to Official 
Assignee 401 

* - Priority — Insolvent permitted by 

Official Assignee or creditors to trade _ 

Person advancing money to insolvent for 
carrying on business-official Assignee and 
creditors cannot claim upon such person to 
have these assets applied for their own 
benefit — Claim of such person has prior 
charge over that of receiver 186 

-Order of discharge — Direction that 

insolvent should deposit all his subsequent 
earnings or property is bad 586 

Jarisdiotion—Executing Court—Criterion 
is value of suit as instituted and not 
amount of decree 115d 


I. B. 1939 Banuodn 

*Land Acquisition Act (l of 1894)^ S. 49 
(l). Proviso 2 — Order of Collector refus¬ 
ing to make reference under S. 49 is admi¬ 
nistrative and hence is not subject to revi- 
sion g 

Legal Practitioner — Witness — Party 
asserting that pleader for opposite party 
may be required as witness does not justify 
order restraining pleader from appearing in 
case —But pleader discovering that he is 
such witness should retire from case 342 

-Pleader endeavouring to appear on 

behalf of a person by whom he had never 
been instructed and attempting to justify 
his conduct by production of forged docu¬ 
ment — Charge if proved iproper course 
would be to strike his name off the roll 

312 

-Advocates and pleaders — Duties 

towards clients are same — Principles 
applying to advocates apply to pleaders 

^ . (SB) 1836 

-Advocate appearing for one party in 

a dispute should not be allowed to appear 
on behalf of other party and against origi¬ 
nal client in subsequent litigation between 
them arising out of that dispute: (SB) 183o 

*-Professional misconduct — Bribery 

or attempted bribery by advocate is serious 
professional misconduct — Advocate dis- 
barred for such offence should not be 
reinstated within brief period (four years) 

(SB) 142 

Legal Praotitioners Act (18 of 1879), 
S, 13 (6) — S. 13 (b) is not intended to 
punish pleader guilty merely of failure to 
make careful arrangements in any particular 
case—Conduct of pleader held not fraudu¬ 
lent or grossly improper 262 

Letters Patent (Rangoon), Cl 23—Certi¬ 
ficate under, when should be granted, 
stated 59 ^ 

Limitation Act (9 of 1908), S. 20—Trust 
declared invalid — Sec. 10 does not apply 
to suit for rents and profits of property 

365d 

- S. 20 — A Burmese Buddhist husband 

is not necessarily the agent of bis wife (Per 
Maokney J.) 287a 

-- S. 20 — Agent — Implied authority 

must at least be shown (Per Macknsy J.) 

2876 

- S. 20 — Date to be looked at is not 

date on which endorsement is written but 
date on which payment is made 118a 

- S. 20, (as amended in 1927) — It is 

unnecessary that whole endorsement should 
have been written by person making pay¬ 
ment 112 
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Limitation Aot 

■-S. 20 (l). Proviso — Payment made 

by daughters of promisor not merely as his 
messengers but as independent persons — 
To save limitation, endorsements must each 
be written or signed by that one of them 
whioh made each payment 1186 

-- S. 20 (l)t Proviso — Single signature 

in regard to endorsements referring to pay. 
ments made at different times whether 
sufficient under Proviso (Qucsre) 118c 

*- S, 21 (2) —Term “ioint contractors” 

includes joint mortgagors — Payment of 
interest by one does not save limitation as 
against other — Claim against other is 
barred personally as well as against share 
of property pledged by him 287c 

" S. 26 — Tenant of one land cannot 
acquire for himself or on behalf of landlord 
right of way, as of right, upon another land 
of his own 421c 

- S. 26 — Easement of way — Person 

claiming it must have been conscious that 
he was using passage as easement—Person 
throughout claiming ownership of soil under 
passage cannot claim easement of way over 
it (Per Mackney J.) 34a 

- S, 26 —Municipal sweepers in exercise 

of Istatutory duty passing over land of a 
person to sweep latrine standing on another 
person's site — User by sweeper of such 
passage cannot entitle owner of latrine to 
claim easement of way ("Per Dunkley and 
BraundJJ.) 34& 

- Art. 60 —Agreement that deposit shall 

be payable on demand can be implied: 42c 

- Art. 91 — ‘Instrument’ referred to is 

one which plaintiff has actually asked to 
set aside and not one which he ought to 
have set aside 278c 

- Arts. 109 and 120 —Suit for rents and 

proffts of land to which both plaintiff and 
defendant have claim is governed by 
Art. 120 and not Art. 109 365c 

- Art. 164 —“ Due service of summons” 

in Art-164, Limitation Act, and 0. 9, E. 13, 
Civil P. 0. — Meaning explained 436c 

- Art. 182 (6) — Application for execu. 

tion by issuing notice operates to save 
limitation even if made merely for purpose 
of saving limitation 433c 

- Art. 182 (5) — Starting point is date 

nf final order and not date of applica. 
tion as before amendment — Final order 
on execution application committing judg. 
ment.debtor to civil prison — Execution 
proceedings cannot be said to be pending 
•till judgment.debtor is in jail 406a 

A rt* 162 (6) — Application to proper 
1989 Indexes (Bang.)—3 


Limitation Aot 

Court—Sending a money.order from post, 
office for a subsistence allowance of a 
judgment.debtor is not an application to a 
proper Court within the meaning of Art. 
(Obiter) ^ 4066 

- Art. 182 (S) — Step-in-aid—Applica. 

tion closed for inability to furnish partiou. 
lars of interest due whether saves limita. 
tion for subsequent application (Qucere) 

3456 

- Art. 182 (6) —Proper Court—Decree- 

holder not knowing that judgment.debtor 
resides outside jurisdiction of Court—Ap¬ 
plication which on the face of it is made to 
Court having jurisdiction is one to proper 
Court 345c 

- Art. 182 ( 5 ) —Application—Plaint in 

suit under O. 21, B. 63, Civil P. C., is not 
application under Art. 182 (5)—Nor is 
such suit application for execution to pro. 
per Court 2966 

Mahomedan Law — Divorce— Dower — 
Divorce by apostasy of wife—If marriage 
is ooDBummated wife- is entitled to whole 
dower 28a 

——Marriage—Dower — Wife is entitled 
to recover dower however large 286 

-Wakf—When wakf is made owner is 

deity and nob mutwali 365a 

Master and SerYant—Government ser. 
vant taken by Reserve Bank of India into 
their service—He cannot be dismissed at 
pleasure 357 a 

* -Reserve Bank of India employing 

servant in spite of his insolvency and with¬ 
out reserving any right to dismiss him for 
same insolvency — They cannot subse¬ 
quently complain of his past insolvency 

* 8576 

-Reserve Bank Rules, E. 22 (iii)_ 

Enquiry must not be illusory—Mere fram¬ 
ing of charges is not enquiry—Servant sub¬ 
mitting explanation with regard to charges 
made against him—Bank cannot take any 
action against him till they are satisfied 
that charge is proved 357c 

-Reserve Bank of India—Appeal against 

dismissal of employee — There must be 
satisfactory evidence on which Appellate 
Court can aot 357^2 

*Minor—Minor girl entering into contract 
with person that she wonld aot in certain 
films produced by that person—During her 
employment another person enticing her 
to leave that employment—Suit by former 
person against latter for damages must fail 

2666 
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Mortgage—Simple mortgage—Rents and 
profits of mortgaged property do not form 
part of security (Per Roberts G. J.) 

(FB) 3216 

Oaths Act (10 of 18^3), Ss. 5, 6 and 13 — 
Oath or affirmation is compulsory forevery 
■witness—Child is not exception — Omis¬ 
sion does not render evidence absolutely 
inadmissible 4026 

Penal Code (45 of 1860), S. 96 —Question 
of right of private defence arises only 
when offence is oroved by prosecution 

225e 

-S. 96 —There is no restriction as to 

weapon or mode of using it, when exer- 
cieing right of private defence, provided 
circumstances of case are considered toge¬ 
ther 225o 

- Ss. 100 and 300, Excep. (2) —Merely 

causing injury sufficient to cause death 
does not deprive person of his right of 
private defence— A inflicting injury on B 
and raising weapon to strike second time 
— B, to prevent second blow, striking A 
with dah on 4's head — A subsequently 
dying —B held did not exceed his right of 
private defence 225fir 

- S. 100 —Accused on being only threa¬ 
tened going out, bringing heavy stick and 
striking person on head—Injury on skull 
causing person’s death—Accused held could 
not bring himself under S. 100 225p 

* - S. 124.A —Speaker telling labourers 

that those in sympathy with them are un- 
justly prevented from telling them their 
rights, that Government and laws framed 
by it are partial to interests of employers 
and detrimental to those of labourers, and 
that Burmese people are being dominated 
by foreign Government—Speech held came 
under S. 124-A 169a 

* - S. 153‘A —‘Class' or 'classes’—^Joint 

stock company or its share.holders as dis- 
tinct from employees cannot be designated ■ 
as “classes of His Majesty’s subjects”: 1696 

- S. 226.B — Arrest in execution of 

decree—Warrant issued under 0. 21, R. 8, 
Civil P. 0., not bearing seal of Court— 
Resistance to arrest is not offence under 
S. 225.B 320 

- Ss. 298 and 295. A —To a charge under 

S. 298, fact that accused intended to wound 
religious feelings to draw attention to some 
matter in need of reform would not be de¬ 
fence—But it would be defence to charge 
under S. 295.A—Pact that accused wrote 
pamphlet in order to retort to one written 
by member of another religion is no de¬ 
fence to charge under S. 295.A 199 


Penal Code 

* - Ss. 299t 300 —Cases under—Proper 

mode of approaching such cases stated—> 
Stages by which case should be dealt with 
enumerated—Questions of knowledge, in. 
tention, etc. are questions to be decided on 
facts of each case 225a 

- Ss. 299 and 300 — Unless culpable 

homicide is proved to have been committed 
question of murder does not arise 2256 
- Ss. 299 and 500—Knowledge is suffi¬ 
cient to establish offence of murder — Ac¬ 
cused during altercation going out, fetching 
yoke.pin and striking it on deceased’s head 
with great force— Knowledge — Accused 
held guilty of murder 225(5 

-5s. 299 and 300 —Right of private 

defence may afford complete defence to 
culpable homicide and murder 225d 

- Ss. 299 and 300 —Exceptions—If cul¬ 
pable homicide is not proved to have 
amounted to murder, it is improper and 
useless to consider whether case falls within 
one of the exceptions of S. 300 225/ 

- S. 300 —Injury caused by accused and 

ordinarily sufficient to cause death is not 
sufficient to support conviction of murder 
unless intention is present in accused's 
mind 2251 

-5. 300, Exception 1 — Two or three 

slaps on back is not sufficient to deprive 
person of his power of self-control 2251c 

* -- s. 300 Exception (4') — First teat 

to be applied is whether act of accused 
causing death was done without premedita- 
tion — Effect of bringing case within 
exception stated 225i 

- 5. 300, fourthly — "Without any 

excuse for incurring risk of causing deaths 
etc.” — S. 300, fourthly when to be consi¬ 
dered stated 225/ 

-5. 500, Exception 4 — If there is no 

quarrel, exception does not apply—Other 
facts necessary for bringing case within 
exception need not be considered 225in 

- Ss.302,392,397 — Murder with rob¬ 
bery—Common intention—Where several 
persons are involved in case of robbery ac¬ 
companied with murder, mere possession of 
stolen property by one of them is not suffi¬ 
cient to attribute to him common inten- 
tion respecting guilt of murder 361c 

- Ss. 302 amd 556—Common intention 

merely to attack with dahs knowing that 
probable result would be grievous hurt — 
No common intention to cause death or 
injury sufficient in ordinary course to cause 
death—Accused should be convicted nndw 

Si 326 and not under S. 302 263a 
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Penal Code 

* - S. 803 — Words 'under sentence of 

transportation for life’ interpreted — Sen¬ 
tence of transportation for life afterwards 
remitted conditionally and accused released 
—After release accused breaking conditions 
and committing offence of murder — Ac. 
oused must be sentenced to death under 
Section 303 124 

- S. 304 —When sentence under first or 

second part of S, 304 to be passed stated 

225A 

-5. 838 —Failure by motorist to sound 

horn is not necessarily negligence and sound, 
ing of horn does not negative rashness or 
negligence—Each case must be determined 
on its own facts—Mere fact that motorist 
strikes pedestrian walking on road does not 
^iye rise to presumption that accident was 
caused by bis carelessness 209 

■ S. 376 — Court should be slow to 
Accept uncorroborated evidence of girl — 
Evidence in corroboration must be in. 
dependent testimony —What girl has said 
after rape is no corroboration 128 

- S. 892 — Robbery — Accused held on 

facts guilt of robbery 361i 

—S. 477.A Whether diary in judicial 
proceeding is "book, paper, writing, valu. 
able security or account" (Qucere) 156a 

* - Ss, 477.A and 465 — Words "intent 

to defraud " mean intention to deceive 
and thereby obtain advantage of pro. 
spective nature — Accused making false 
entries in diary of Court merely to screen 
bis own negligence of his duties as clerk of 
Honorary Magistrate’s Court is not guilty 
-oitber under S. 477-A or S. 465 1566 

- S. 482 — Complainant must prove 

that goods sold under bis label and get.up 
were goods which bad reputation in market 
as being goods manufactured or sold by 
liim 145a 

S. 482 — Genuine dispute between 
parties as to who has used false trade.mark 
—Complainant should be referred to Civil 
Court 1456 

. —— ■S. 499, Exception 9 — Defamatory 
statements made by witness in answer to 
questions by Magistrate or Public Prosecu¬ 
tor—He is entitled to presumption of good 
faith 3716 

- 8. 499, Exception 9 — Burden of pro. 

ving exception is on accused 81ld 

PleadiniB — All material facts should be 
pleaded concisely — Duty of pleaders 
•explained 189a 

Pledge — Redemption — Mortgage and 
pledge distiugoished—Parties can by special 


Pledge 

agreement introduce clause in pledge that 
on failure to redeem within certain time 
property pledged would beootne property of 
pledgee 413fl 

Practice — Casa should not be decided 
regarding parties not on record 4106 

-Parties—Suit filed by many plaintiffs 

—Plaintiffs cannot appear and act sepa. 
rately—If any of them is indisposed to act 
with and appear by same counsel as others, 
proper course is to strike him off as plain, 
tiff and add him as defendant 1086 

-New plea — Plea of limitation raised 

only in appeal —^ Mixed question of law 
and fact—No facts on record to determine 
plea—Plea cannot be allowed 42a 

-Duty of advocate —It is ordinarily the 

duty of an advocate to be present, or to 
make suitable arrangements for the coo. 
duct of the case, and the Courts are not to 
be inconvenienced by the postponement of 
cases until the proper advocate is available 
(Obiter, Per Sharpe J.) la 

Presidency Towns Insolvency Act (8 of 
1909) (Rangoon), S. 13 (4) (b) —"Ability 
bo pay"—Meaning of — Expression means 
that the debtor is not so embarrassed as to 
be unable to meet his liability in the ordi. 
nary way 150 

*- (Rangoon), S. 55—Onus—Fact that 

transfer is in favour of insolvent’s agent 
does not shift the burden which lies on 
Official Assignee to prove want of good 
faith 54 

- (Rangoon), S. 99 (2) — Infant part- 

ner does nob mean partner by contract: 62 
Promissory note — Consideration — Pre¬ 
sumption — Suit on pro-nofee — Executant 
admitting signature but asserting that be 
did not sign note in the condition in which 
it is filed—Burden of proving that pro.note 
is not what it appeared to be is on execu¬ 
tant : 5 Rang 527—A I R 1927 Rang 319 
=105 I C 361, OVERRULED (FB) 334 
Provident Funds Act (19 of 1925), S. 3 
— Equitable assignment of funds held by 
railway cannot be created by employee 
agreeing to transfer them when be would 
receive them 97 

Provincial Insolvency Act (5 of 1920), 
S. 41 —Conditional discharge—No proof to 
show that insolvent is likely to have future 
earnings or to acquire property—Condition 
asking him to deposit such earning or 
acquisition is not good 58a 

Rangoon City HlDniolpal Act (6 of 1922), 

8 . 230 — Rules under — R. 7 to Sob. 1, 
Oh. 9—Notice to convene meeting to con* 
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Rangoon City Municipal Act 
eider report of committee called for as 
result of resolution to appoint a new Legal 
Adviser after usual advertisement, report 
naming no particular individual nor hint, 
ing at his appointment without advertise, 
ment — Appointment of named individual 
without advertisement is irregular 130 

Receiver—Appointment—Object of—The 
appointment of a receiver is neither a mea. 
sure of punishment nor does it operate to 
enlarge or to restrict existing beneficial 
rights of property : (Per Braund J.) 

(FB) 321/ 

-Agreement to receive interest—Decree 

declaring charge on property and lien on 
policies but no interest provided—Decree- 
holder appointed receiver to take charge of 
property and recover money under policies 
— Offer of insurance company being low, 
judgment.debtor asking receiver to wait 
and agreeing to pay interest on decretal 
amount — Agreement kept from knowledge 
of Court — After money paid into Court 
receiver claiming to deduct interest 
Agreement being fraud on Court is not 
enforceable—Claim for interest held could 
not be sustained 217 

*-Contract of lease by receiver — 

Breach of contract of lease—Suit by lessee 
for damages—Receiver personally is liable 
and not owner of estate 12 

Registration Act (16 of 1908)^ (Ban- 
goon), S. 17 (l) (b) —It is document itself 
which must be looked at in deciding whe. 
tber it requires registration — Immediate 
intention of document and not its ultimate 
result is important — Document held did 
not fall under S. 17 (l) (b) 410a 

- S. 49 (as amended in 1929) — Pro. 

viso — Suit against mortgagee for redemp. 
tioD of usufructuary mortgage effected in 
1900 for Rs. 95 by unregistered deed but 
accompanied by delivery of possession— 
Suit against purchaser—Property assessed 
in mortgagee's name and sold in execution 
of decree — Terms of document held could 
only be proved by document even though 
there was delivery of possession — Docu. 
ment held inadmissible in evidence under 
S. 49 — No evidence whatever could be 
given of terms of transaction — Proviso to 
8, 49 held did not apply 188 

- S. 77 — Substance of order should be 

looked into — Order stating that docu. 
ment was not registrable for certain rea. 
sons—Order amounts to refusal to register 

50 


Res Judicata — Order under O. 21, R. 48, 
Civil P. G., attaching, judgment-debbor’s 
salary — Order not being appealed against 
becoming final — Subsequent application 
contesting validity of order of attachment 
is barred by res judicata 384 

Review—Erroneous view of law—Refusal 
to consider finding of fact — Review held 
was allowable 69d 

Revision — Lower Court misreading evi¬ 
dence and coming to wrong conclusion on 
facts—Decision is open to revision 413a 
Second Appeal — S. 100, Civil P. 0., is 
enabling Section—S. 101 however restricts 
power—Respondent in appeal under S. 100 
is not barred from challenging finding of 
facts against him—Purpose of O. 41, R. 22 
(l), Civil P. C. explained: (Per Mya Bu J.) 

d9c 

*Specific Relief Act (l of 1877), S. 31 — 
Mortgagor in satisfaction of mortgage debt 
conveying by registered sale deed mort¬ 
gaged property to mortgagee—Certain pro¬ 
perty misdescribed in deed by error —■ 
Mortgagee is entitled to decree for rectifica¬ 
tion against judgment.creditor of morb- 
gagor who has subsequently purchased 
property in execution of his decree 90 

- S. 41 —Discretion under — Transferor 

stating that he is major — Circumstances 
showing that transaction would have been 
entered into whether statement was made 
or not—Transferor cannot be said to have 
misrepresented age nor induced transferee 
— Upon cancellation of deed of transfer, 
discretion under 8. 41 held should not be 
used in transferee’s favour by ordering 
transferor to refund consideration 399 

**- Ss. 42 and 39 — Creditor cannot 

sue under S. 42 for mere declaration that 
transfer of moveable property by his judg- 
menb-debtor is fraudulent — Nor can he 
sue under S. 39 for cancellation of deed of 
transfer: 7 Bang 477=A I B 1930 Bang 

27=120 I 0 228, OVEBBULED 

(FB) 332 

Stamp Act (2 of 1899), Sch. 1, Art. 1 — 
To come within mischief of Art. 1, docu¬ 
ment, in addition to being acknowledg¬ 
ment of debt, must be one created to- 
supply evidence of such debt — Document 
held did not fall within mischief of Art. 1' 

noa 

- Sch. 1, Art. 1 —Question whether cer¬ 
tain document falls within mischief of Art. 1 
—One decision is no authority for another 

315& 

Succession Act (39 of 1925), S. 263-^ 
Application for revocation of grant of let- 
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SnooeBsion Act 

tors of admiDisbration by person who oon. 
tested grant as respondent is maintainable 
only if applicant urges new grounds in 
support of hie application or if bis appli. 
cation falls within limits of application for 
review—"New grounds" is meant to cover 
contingencies quite different in character 
from mere discovery of evidence, which if 
it had been available might have induced 
the Court to take a different view 215a 
-5s. 263, S68 —Application for revoca¬ 
tion of grant by person who contested 
grant, in substance an application for re- 
view — Provisions of Civil Procedure Code 
apply and application is defective and not 
maintainable if it is not accompanied by 
copy of order appealed from 215^ 

''‘Trade-maPk — Goods imported sold by 
importer with his registered trade-mark— 
Goods acquiring great reputation owing to 
bis care in selection, advertisement and 
pushing—Importer is entitled to protection 
as against manufacturer using similar trade, 
mark 381 

- Passing off — In Burma suit lies for 

passing oS and not for infringement of 
trade-mark (FB) 343a 

-Difference between descriptive and 

distinctive trademark explained (FB) 3436 

_Trader adopting distinctive trade. 

mark is entitled to protection directly—In 
suit by him for passing off he needs only 
to prove likelihood of deception of puroha- 
sera by mark used by defendant—It is not 
necessary to prove actual deception 

(FB) 343c 

-Fraudulent intent to imitate — Court 

will not be astute to find imitator guilty 

113a 

' Two articles only put before Court — 
Counterfeit nature to be determined—Eye 
of Judge looking from average purchaser’s 
point of view is the determining factor 

1136 

' Infringement of — Plaintiff importing 

grey sheetings with trade mark consisting 
of nine serpents arranged in circular design 
and known as 'Mwe Ko Gaung’ — Defen. 
dant also importing grey sheetings with 
trade mark consisting of nine mongooses 
arranged in a similar circular design with 
words "Mweba Ko Gaung Tazeik" — Best 
of the features Same —Word "Mweba" 
standing for mongoose unknown to lower 
olasses of Burmese — Plaintiff acquiring 
reputation for his sheetings starting his 
business earlier than defendant — Defen. 


Trade Mark 

dant's design held colourable imitation of 
plaintiff's mark 98a 

-Infringement of — Plaintiff need not 

in all cases affirmatively establish that he 
has not copied bis trade.mark 98c 

-Abandonment— No particular length 

of time is necessary 9dc2 

-Infringement of — Acquiescence — 

when plaintiff's action amounts to acquies. 
cence stated 98c 

-Infringement of— Delay in filing suit 

—Delay in itself may be a bar tosuiti 98/ 
Transfer of Property — Assignment of 
future property — Assignor however must 
have interest to transfer 86 

* Transfer of Property Aot (4 of 1882), 
S. 3 —"Attested”—Signatures of Eegiafcrar 
and witnesses on endorsement relating to 
admission of execution and identification 
are not sufficient attestation 211 

- S. 6 — There may be ‘transfer’ by 

person exercising powers over property of 
another 766 

- S. 6 — Possibility of * like nature ’ — 

Not only is transfer of expectation of heir 
or legatee forbidden but any transfer of 
similar kind of possibility — Possibilities 
that can be transferred stated 8a 

- S. 6 —Gratuity — Chance of receiving 

it — Chance depending upon discretion of 
employer — Transfer of such gratuity is 
forbidden — Difference with book debts in 
business 8c 

-5. 65- A —Document evidencing receipt 

of advance against sale reciting that 
balance should be paid within certain 
time — Document held could not be con¬ 
strued as agreement under 3. 53-A 206 

- S, 63~A — S. 53.A is retrospective in 

the sense that it affects suits brought after 
1st April 1930 in respect of transactions 
effected before that date 175 

- 8. 65 (4) —Sale— Charge for balance 

— Difference between covenant to pay 
immediately and covenant to pay at future 
time—One gives rise to right under S. 55 
(4) while other for right to sue for breach 
of contract—Transferor transferring his 
property—Transferee agreeing to do certain 
things— Transferee going in liquidation — 
Transferee cannot claim charge under Sec. 
tion 55 (4) 466 

- S, 58 — Equitable mortgage — Inten- 

tion to create security is necessary 185a 

- S. 58 (b) —Simple mortgage — Right 

of mortgagee to bring property to sale 
must be worked out in execution proceed¬ 
ings (Per Roberti 0. J,) (FB) 321a 
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Transfer of Property Act 

- S. 67-d —Scope— If suit on two con¬ 
secutive mortgages cannot be brought in 
same Court, S. 67.A does not apply 247 

*- Ss. 755 and 155—Word ‘voluntarily’ 

in S. 122 does not mean ‘without consi¬ 
deration' — Transmission of kyaungdike 
effected by nomination or appointment by 
kyaungtagas, though transfer, does not 
amount to gift 76d 

Trust—Administration of—Testator after 
making ample provision for relatives set¬ 
ting apart large sum for works of merit 
and charitable purposes— After lapse of 
some years relatives making application 
for charitable benefactions from trustee — 
Interested persons appearing in Court for 
guiding trustee to administer trust proper¬ 
ties— What is proper course for trustee to 
follow stated — Duty and powers of Court 
in deciding such matter explained 347 

-Public—Suit relating to public charity 

— Case involving allegations of serious 
breaches of trust by trustees—It is impro- 
per to allow collusive compromise between 
plaintiffs and defendants — It is better if 
Advocate.General is brought on record in 
all such cases 108a 

Upper Burma Land and Reyenue Regu¬ 
lation (3 of 1889) — Powers conferred by 
Regulation on oflBcera of State do not de- 
volve on lessee of State, land nor can Civil 
Court exercise the powers 246 

—S. 63, Cl. (1) and S. 25 (c), (d) — 
Suit for ejectment of persons occupying 
State, land without permission of Collector 
does not lie in Civil Court 24a 

B, 63 (2) (xii) —Jurisdiction of Civil 
Courts is barred in connexion with all 
claims connected with collection of land 
revenue—Thathameda is revenue—Bullock 
attached for failure to pay thathameda 
tax, claimed by another person as his own 


Upper Burma Land and Revenue Regn« 
lation 

— Civil Courts have no jurisdiction to in- 

vestigate claim 160 

Wakf—Creation—Wakf made by deed — 
Registration Act must be enforced 3656 
Will~ Executor is not entitled to release 
from benehciary 2786 

Workmen’s Compensation Aot (8 of 
1923), S. 3 — Wilful disobedience of work¬ 
man— Liability of employer to compensa¬ 
tion—Test — Workman meeting his death 
while doing work which he was employed 
to do hut having no right to go to place 
where be died—Employer is liable to com. 
penaation 4286 

-Ss. 5 and 2 (l) (d) —Object of award. 

ing compensation—Question of dependency 
is one of fact —On evidence, fact of depen. 
dency held not proved—Husband held not 
entitled to claim compensation 369 

-S. 12 — Liability of principal to com¬ 
pensate workmen employed by his con. 
tractor when arises stated 428a 

-Ss. 23 and 32 — Rules made under 

S. 32. R. 38, Proviso (b) — Commissioner 
acting under the Act has no jurisdiction to 
issue commission for examination of witness 

— Answers given by witness to inter, 

rogatories furnished to him are not admis. 
sible in evidence 70a 

-S. 55—Rules framed under— Br. 20, 

21, 22, and 24—Commissioner cannot dis. 
miss application summarily unless appli- 
cant is examined or unless he has been 
called upon to produce bis evidence—Com¬ 
missioner not availing himself of power 
given by R. 20 or B. 22 — He must issue 
notice to opposite party straightway — If 
opposite party appears and contests claim, 
Commissioner must reduce result of exa¬ 
mination to writing—Omission to do so is 
substantial error in procedure (Per 
Sharpe J,) 706 
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Ohefctyar, A. V. P. L. N. Firm v. Daw Min Overruled in A I R 1939 Rang 32. 

Baw, Second Appeal No. 316 of 1935 

Hoe Moh V. Seedat, (1927) 6 Rang 527 = Overruled in A I R 1939 Rang 334 (F B). 
AIR 1927 Rang 319 = 105 I 0 361 

Khoo Joo Tin v. Ma Sein, (1928) 6 Rang Overruled in A I R 1939 Rang 321 (FB). 
261=A I R 1928 Rang 176=110 I C 
620 

Lalji Serang v. Chander Bhan, (1931) 9 Overruled in A I R 1939 Rang 300 (FB). 
Bang 39=A I R 1931 Rang 58 = 131 
10 57 

Ma Sein v. P.L, B.K. Firm, (1930) 7 Rang Overruled in A I B 1939 Rang 332 (F B). 
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228 

Bhwe Khoon v. Ma Sein Nu, (1938) 1938 Overruled in A I B 1939 Rang 74 (F B). 
BLR 249=A I R 1938 Rang 321= 

177 I 0 628 

Yu Ba Ti v, Mahant Singh. (1937) AIR Reversed in A I R1939 P 0 110. 

1937 Rang 302=171 1 0 291 










THE 


ALL INDIA REPORTER 

1939 


Rangoon High Court 


^ A. I. R. 1939 Rangoon 1 

Roberts C. J. and Dunkley J. 


Sawarmal and others — Appellants. 

V. 

Kunjilal and another — Respondents. 

Letters Patent Appeal No. 3 of 1938, 
Decided on 22nd July 1938, from decree of 
Sharpe J. in Second Appeal No. 175 of 
1937, D/. 10th January 1938. 

(a) Practice — Duty of advocate (Obiter, Per 
Sharpe J.). 


It is ordinarily the duty of an advocate to be 
present, or to make suitable arrangements for the 
-conduct of the case, and the Courts are not to be 
inconvenienced by the postponement of cases until 
the proper advocate is avaiLble. [P 3 C 1] 

(b) Appeal—-Memorandum improperly pre¬ 
sented by one advocate on behalf of another— 
Judge, even if has accepted document and 
admitted appeal, can subsequently hold that 
there was no proper appeal ('Per Sharfe J,). 

If a memorandum of appeal had been improperly 
pre^nted by one advocate for another and the 
Judge accepted the document and admitted the 
appeal, he can hold that there was no proper 
a^eal and can dismiss- the appeal at a later stage, 
bis attention is drawn to the true legal 
position, for he was originally acting ex parte and 
accepted the document and admitted the appeal 
per incuriam : EL B (1986) W N 293, Bel. on. 

[P 3 C 2] 

^ (c) Civil P. C. (1908), O. 3. R. 4—Pleader 
^dol^nle functions of ministerial nature— 
Ministerial act defined—Plaint or memorandum 
*PP**1 drawn up and signed by authorized 
pleader presented by another pleader delegated 
ie do ■O'^Ploint or appeal must be deemed to 
beve beOn presentod by pleader signing it (Per 
■ Division Bench). 


To set lor a client in Coart is to take on his 
behaU in the Oonrt, or-in the offices of the Court, 
the necessary steps that must be taken in the 
•cooi^ of the litigation in order that his cue may 
be properly laid before the Ooort : 19 W B (Or) 8 
-ana 6 Oal 685, Approved. ' [P 5 C 1) 
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But there is nothing in 0. 3, Rule 4, which 
prohibits a pleader from delegating some of his 
functions, and the Code plainly contemplates that 
certain functions of a ministerial nature may bo 
delegated. A ministerial act, in relation to this 
matter, is an act which does not require the per¬ 
sonal skill or attention Oi the pleader and which 
can be done without consideration of facts or 
circumstances. To such acts the maxim gjti/ocii 
per alium facit per sc must be held to apply. 
When a plaint or memoi'andum of appeal has been 
drawn up and signed by a pleader duly authorized 
under 0. 3, R. 4, there is nothing contrary to the 
provisions or the spirit of that Rule in the mecha¬ 
nical act of handing over the papers to the Court, 
or the officer appointed, being performed by a 
clerk or another pleader to whom the duty of per¬ 
forming that act has been delegated by the duly 
authorized pleader. The presentation of the plaint 
or appeal must be taken to be that of the signatory 
thereto : A 1 li 1926 Bang 215, Listing.; 3 Bur 
L T 131, Approved; 20 Mad 87 and 22 M L J 
284, Bel. on. [P 5 C 1 ; P 6 C 1] 

P. K. Basu — for Appellants. 

Irvine Jones — for Bespondenls. 

Appeal No. 175 of 1937 
Sharpe J. — In the month of July 1935 
the plaintiff was minded to sue the two 
defendants for the purpose of obtaining a 
declaration that a certain registered deed of 
dissolution of partnership was inoperative 
and invalid, and to that end he executed 
a power of attorney on the 18th of that 
month nominating and appointing Mr. 
B. M. Sarkar, Advocate, to be his advocate 
in the suit then contemplated. Mr. Sarkar 


accepted that power of attorney, and the 
necessary plaint was filed the following day 
in the Court of the Subdivisional Judge, 
Mandalay. It should be noted that the first 
diary entry is as follows : “1925 July 19. 
Plaint fil^ by U Aye Maung for Mr. 
Sarkar for plaintiff. Check and admit.'*^ 
The plaint so filed was accepted by the 
Court and notices were issued to the defen¬ 
dants who instructed Mr. Wajid, a Higher 
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Grade Pleader, to appear on their behalf, 
and the latter did so. The case was some¬ 
what protracted, and finally on 1st Febru¬ 
ary of the present year the Subdivisional 
Judge dismissed the suit. The plaintiff 
desired to appeal, and on 9th March last 
ho executed a fresh power of attorney in 
favour of Mr. Sarkar for the purposes of 
the appeal, although, having regard to the 
terms of O. 3, R. 4 (3), Civil P. C., a fresh 
power of attorney would appear to have 
been unnecessary. Mr. Sarkar accepted this 
second power of attorney and drafted and 
signed the necessary Memorandum of 
Appeal. No court-fee stamps appear upon 
the Memorandum of Appeal which was 
signed by Mr. Sarkar, but there is prefixed 
thereto a single sheet of paper bearing court- 
fee stamps to the requisite amount and bear¬ 
ing also the title of the appeal, and, at the 
bottom, the signature of a Mr. S. N. Muker- 
jee (another advocate) followed by the 
words “for M. B. Slirkar, Advocate, for 
appellant.” The whole document, namely 
the sheet of paper signed by Mr. Mukerjee 
and bearing the court-fee stamps and the 
body of the Memorandum of Appeal signed 
by Mr. Sarkar, were together presented to 
the Assistant District Court of Mandalay 
on 11th March last by a Mr. Ganguly, 
another advocate of Mandalay. The diary 
entry is in these words : 

11-3-37. Memorandum of Appeal presented by 
Mr. Ganguly for Mr. B. M. Sarkar, for appellant. 
In time. Court fees correct. Call for lower Court 
record. For admission on 13-3-37. 

And on 13th March 1937, Mr. Sarkar 
was heard and the appeal was admitted. 
When the appeal came on for hearing, Mr, 
Wajid, on behalf of the respondents, took’ a 
preliminary objection that the Memoran¬ 
dum of Appeal had not been properly 
presented and that the appeal could not 
therefore be entertained, 0.41, Buie 1 (l), 
Civil P. C., provides that: 

Every appeal shall be preferred in the form of 
a memorandum signed by the appellant or his 
pleader and presented to the Court or to such 
officer as it appoints in this behalf, 

whilst O. 3, Rule 4 (l), provides that “no 
pleader” [and S. 2 (16), Civil P. C., enacted 
that “pleader” includes an advocate of the 
High Court], 

shall act for any person in any Court, unless he 
has been appointed for the purpose by such person- 
by a document in writing signed by such person 
or by his recognized agent or by some other person 
duly authorized by or under a power of attorney 
to make such appointment. 

Mr. Wajid contended that the presenta. 


A. I. R. 

tion of a Memorandum of Appeal was an. 
‘act’ within the meaning of O. 3, R. 4 (l); 
that, as Mr. Ganguly had not been ap¬ 
pointed for the purpose by any document- 
in writing, his presentation of the Memo¬ 
randum of Appeal was no presentation at- 
all; and that the Court was therefore^ 
bound to dismiss the appeal. On behalf of 
the appellant it was urged that Mr. Gan¬ 
guly was not ‘acting’ at all, but that Mr. 
Sarkar ‘acted’ through Mr. Ganguly, and 
that in any event it is the common practice- 
for Memorandum of Appeals to be presented 
by one pleader on behalf of another. The- 
learned Assistant District Judge was of 
opinion that Mr. Ganguly could not present 
the Memorandum of Appeal without an 
authority under O. 3, R. 4 (l), and that’ 
there was no proper appeal before the Court. 
He therefore dismissed the appeal with 
costs. The appellant has now brought a 
second appeal to this Court, and, in view 
of what I have been told is the prevailing; 
practice throughout Burma, I am not sur¬ 
prised to hear that the decision which I. 
am about to give is one of great importance^ 
to the members of the Bar. 

Mr. Paget, who appeared on behalf of 
the respondents in this Court, called my 
attention to the decision of the first BencR 
in Civil Reference No. 11 of 1926, whiok 
is reported in 4 Bang 249^ under the title’ 
of ‘In the matter of filing powers by an 
Advocate or Pleader\ a case which doea^ 
not appear to have been considered by the 
lower Appellate Court. 'It is not for me to- 
consider whether that case was rightly 
decided; it is a decision of a Bench and is- 
therefore binding upon me. In that case tbe^ 
then Chief Justice and Carr J. held that 

an advocate 'acts* when be files a Memorandum' 
of Appeal or cross-objections or any other docu¬ 
ment in a case [other than a memorandum of 
appearance under B. 4 (5) ] and that in all such- 
cases a power of attorney is necessary. 

In view of that decision it is, in my 
judgment, incumbent upon me to hold la¬ 
the present case that Mr. Ganguly was not. 
entitled to present the Memorandum of 
Appeal on behalf of Mr. Sarkar. Mr. Bose, 
who appeared before me on behalf of the- 
appellant relied upon (1902-03) 2 U B R1.* . 
The following passage appears on p. 3 of. 
the judgment in that case : 

1. (1926) 13 A I R Bang 216=98 I 0 16=4 Rang: 

249. 

2. In the matter of an application by N. N*- 

Ghosh, (1902-08) 2 U B R 1. 


• r 


lfi®9 ' Sawarmal 

It has thas beeu authoritatively ruled that tboro 
is nothing inconsistent with the provisions of the 
Civil Procedure Code in permitting ouo advocate 
to bold the brief of another. If the praotico wore 
prohibited in Upper Burma it would cause infinite 
inconvenience. The Bar inUpperBurma is limited, 
and first class advocates are scarcely to be found 
elsewhere than in Mandalay. They have to accept 
briefs to appear in distant places, and I have no 
doubt that they have often to leave at so short a 
notice as to render it impossible to communicate 
with their clients, who may be living anywhere in 
Upper Burma. What is to happen when these 
clients appear on the days fixed for their oases; are 
they to be left to fight their own oases without 
the assistance of an advocate, or are the Courts to 
be inconvenienced by the postponement of cases 
until the proper advocate returns ? Or suppose an 
advocate is engaged in one Court while a case of 
his is called in another. Is his case to be dismissed 
or decided ex parte because he is not present him* 
self, as would be the necessary consequence of his 
absence if he is prohibited from instructing another 
advocate to act for him or even to move an ad¬ 
journment for him ? Such a condition of afiairs 
would be intolerable and, I venture to say. has 
never been acted on in any judicial system. It has 
been ruled by my learned predecessor in (1697- 
1901) 2 U B E 527^ that it is not the practice of 
this Court, and should not be the practice of any 
subordinate Court, to allow advocates to expect 
cases to be adjourned as a matter of course merely 
because they are unable to attend, being engaged 
elsewhere, and that it is ordinarily the duty of an 
advocate to be present, or to make suitable arrange* 
ments for the conduct of the case. The only man¬ 
ner in which he can usually do so is to transfer 
his brief to another advocate. Such has been the 
practice in this Court and in the Courts in Upper 
Burma since they were first constituted, and I am 
informed that it has also been the invariable 
practice in Lower Burma. It has been shown that 
it is not inconsistent with the Civil Procedure 
Code, and that as regards the convenience of all 
concerned—Judges, advocates and litigants—it is a 
necessary practice. 

The passage which I have just read has, 
in my judgment, no application to the pre* 
s^nt case. It deals only with the practice 
of one advocate pleading in Court for 
another; that is the whole tenor of the 
passage and it expressly refers to "the days 
fixed for their cases”. But as that case has 
been cited I do desire, in passing, and 
nowise in connexion with the pr^ent ap* 
peal, to remind those practising at the Bar 
in Burma "that it is ordinarily the duty of 
an advocate to be present, or to make suit¬ 
able arrangements for the conduct of the 
case,” and that the Courts are not to be 
Inconvenienced by the postponement of 
cases until the proper advocate is available. 
Time and again in this High Court, 1 am 
faced with the failure of an advocate to 
fulfil this important duty of making suit. 

8. Mauug Lat v. Maong Tok, (1697-1901) 2 U B 
B527. 
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ablo arrangements for the conduct of a case; 
I hope that in future advocates will realize 
the importance of the matter both to the 
clients from whom they receive their fees 
and also to the Court, and will no longer 
be found wanting in this respect. 

But to return to the present appeal: the 
Upper Burma ruling which I have cited is 
no authority in support of the appellant s 
case here. Mr. Paget has pointed to the 
distinction between sub-rr. 1 and 5 of 0. 3, 
E. 4 ; there is missing 4iipB3 the former sub- 
rule the very valuable proviso which is to 
he found in the latter. The Proviso to sub¬ 
rule 6 of E. 4 is the present sanction for 
the practice which is referred to and com¬ 
mended in the Upper Burma ruling from 
which I have just read an extract. If I were 
to allow the present appeal, I should, in 
effect, be inserting into sub-rule 1 of E. 4 a 
Proviso which is not there. That is not my 
function. If this decision has brought to 
light an unintentional omission in the 
Eule, then there is an authority which can 
remedy the omission, but I must not usurp 
the functions of that authority. Mr. Bose 
also contended that the Assistant District 
* Judge having noted in his diary that the 
Memorandum of Appeal had been presented 
by Mr. Ganguly for Mr. B. M. Sarkar, and 
having then accepted the document, and 
having subsequently admitted the appeal, 
could not afterwards hold that there was 
no proper appeal. Those acts did not in 
my judgment preclude him from dismissing 
the appeal at a later stage, when his 
attention was drawn by Mr. Wajid to the 
true legal position. He was originally act¬ 
ing ex parte and accepted the document 
and admitted the appeal per incuriam ; see 
E L E (1936) W N 293,* where the Court 
of Appeal (in England) first of all gave an 
appellant leave to appeal upon his ex parte 
application, and when the appeal came on 
for hearing the respondent successfully con¬ 
tended that the Court of Appeal had had 
no power to give leave to appeal, and the 
appeal was dismissed. In my judgment 
Mr. Paget’s contention is a sound one and 
this appeal must be dismissed. 

In regard to the matter of costs, both 
the learned advocates agree that the matter 
is entirely within my discretion. A point 
similar to the one taken by Mr. Wajid 
before the Assistant District Judge could 
equally well have been taken by him before 

4. Conway v. New Ideal Homesteads Ltd., BLR 

(1936) W N 293. 
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the Sub.divisional Judge, lor the case In 
the matter of filing powers, etcf supra, does 
not distinguish between plaints and Memo¬ 
randa of Appeals, (indeed it expressly puts 
both upon the same footing), and by O. 4, 
E. 1 (1), plaints have to be ‘presented’ in 
the same manner as Memoranda of Appeals. 
As I pointed out at the commencement of 
this judgment, the plaint in the present suit 
was presented l)y U Aye Maung on behalf 
of Mr. Sarkar. Mr. Wajid himself appeared 
in the Sub-divisional Court and took no 
objection to what had been done on behalf 
of Mr. Sarkar, but waited and took the 
point on appeal when Mr. Sarkar again 
asked a fellow practitioner to present the 
necessary document. In all the circum¬ 
stances of the case I think that justice will 
be done if each side pays its own costs both 
here and in the lower Appellate Court. 

Letters Patent Appeal 

Dunkley J. — This Letters Patent ap. 
peal, on a certificate granted by a single 
Judge of this Court in Second Api^eal No. 
175 of 1937, raises a point of great import- 
ance to the leagl profession of this country. 
The appellants are the legal representatives . 
of Earn Gopal, deceased, who brought a suit 
in the Sub-divisional Court of Mandalay 
against the defendants-respondents. The 
suit was unsuccessful, and he appealed to 
the Assistant District Court of Mandalay. 
For the purpose of this appeal he engaged 
an advocate named B. M. Sarkar, to whom 
he granted a power of attorney in the usual 
form. Mr. Sarkar drew up and signed the 
Memorandum of Appeal but it was pre- 
sented on his behalf by another advocate 
named Mr. Ganguli. When the appeal ulti- 
mately came on for hearing, on behalf of 
the respondents a preliminary objection was 
taken that the Memorandum of Appeal had 
not been properly presented and that there¬ 
fore the appeal could not be entertained. 
The argument for the respondents was based 
on the provisions of O. 3, Rule4,sub-r. (l). 
Civil P. C., which says : 

No pleader shall act for any person in anj’ 
Court, unless he has been appointed for the pur¬ 
pose by such person by a document in writing 
signed by such person or by his recognized agent 
or by.some other person duly authorized by or 
under a power of attorney to make such appoint¬ 
ment. 

The argument was that the presentation 
of the appeal amounted to “acting” for the 
appellant, and that as the presentation was 
made by Mr. Ganguli, who had not been 
duly appointed to “act” for the appellant 


under O. 3, E. 4 (l), the appeal must be 
dismissed. This argument found favour 
with the learned Assistant District Judge, 
and the appeal was therefore dismissed.'* 
This decision has been upheld on second 
appeal, but a certificate has been granted 
for further appeal to a Bench. The learned 
Judge who heard the second appeal consi¬ 
dered that he was bound by the judgment 
in 4 Eang 249,^ and that, as in that case it 
w'as held that an advocate “acts” when he 
files a Memorandum of Appeal and there¬ 
fore in all such cases a power of attorney is 
necessary, the appeal w'as not presented in 
accordance with law to the Assistant Dis¬ 
trict Court, and hence there was no proper 
appeal before the Court. The second appeal 
was therefore dismissed. 

As presented by learned counsel for the 
respondents before us, the point is that the 
provisions of O. 3, E. 4, contemplate that 
a pleader either acts or pleads and has 
no other function, it being said that the 
origin of the distinction between acting and 
pleading is the distinction between the 
functions of a solicitor and a barrister in 
England. It is then urged that “to plead” 
means to address the Court as an advocate 
on behalf of either party, and therefore that 
all the other functions of a pleader must be 
included within the verb “to act.” This 
argument may on a very strict view, be cor¬ 
rect, but I am unable to accede to the further 
argument that no delegation of the power 
to act is permitted under 0. 3, E. 4. There 
is nothing in the terms of the Kule to pro¬ 
hibit such delegation. The judgment in 4 
Eang 249^ is distinguishable from the pre¬ 
sent case, because in that case the Memo, 
randum of Appeal w'as not only handed over 
to the Court by an advocate who had no 
written authority but was signed by the 
same advocate ; and for the appellants it is 
not contended that another pleader may 
sign a Memorandum of Appeal on behalf of 
the pleader who has been duly appointed 
under O. 3, Eule 4. So far as India (and 
Burma) are concerned, the classic defini¬ 
tions of the expression “to act,” as used 
in forensic parlance, are contained in 19 
W E Cr 8® and 6 Cal 585.® In the earlier 
case Phear J. said (at p. 9): 

I think that the word ‘act’ there means the 
doing of something as the agent of the principal 
party, which shall be recognized or taken notice of 

5. In re, Fuzzle Ali. (1873) 19 W R Cr 8. 

G. Kali Kumar Roy v. Nobin Ghnnder, (1881) 6 
Cal 585=7 C L R 562. 
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by the Court as the act of that principal ; such 
for mstanoo as filing a dooumont. 

In the later case White J. said (at p. 590): 

To act for a client in Court is to take on bis 
behalf in the Court, or in the offices of the Court, 
the necessary steps that must be taken in the 
course of the litigation in order that his case may 
be properly laid before the Court. 

With the greatest respect, I am prepared 
to adopt these definitions ; but, in my opi. 
nion, there is nothing in O. 3, B. 4, which 
prohibits a pleader from delegating some of 
his functions, and the Code plainly con¬ 
templates that certain functions of a minis¬ 
terial nature may be delegated. A ministerial 
act, in relation to this matter, is an act 
which does not require the personal skill 
or attention of the pleader and which can 
be done without consideration of facts or 
circumstances. To hold otherwise would 
result in complete chaos in the administra- 
tion of justice and would, within a short 
time, bring about a state of affairs which 
would render it impossible for the Courts of 
law to carry on their work. For, the pay¬ 
ment of court-fees, translation and copying 
fees and the like, merely ministerial acts 
are “acting,” just as much as the presenta¬ 
tion of a plaint or memorandum of appeal 
is “acting”; and if the judgments of the 
Assistant District Court and this Court on 
second appeal are correct, the result would 
be that oflBcers of the Courts could receive 
such payments only from the hands of the 
parties themselves or their pleaders duly 
appointed, obviously an impossible state 
of affairs. It is conceded, and no doubt it 
is correct, that the drafting of a plaint or 
Memorandum of Appeal, or acts of the same 
nature, which can only be done upon con. 
sideration of facts and circumstances, must 
be done by the duly appointed pleader, and 
therefore such documents must be signed 
by him, and such acts cannot be done or 
such documents cannot be signed on his 
behalf by another pleader. But the same 
consideration does not apply to acts which 
are merely mechanical, such as handing 
over a bundle of paper. To such acts, in 
my opinion, the maxim quz facit per alium 
facit per se must be held to apply, and the 
presentation of the plaint or appeal must 
be taken to be that of the signatory thereto, 
although the actual handing over may be 
performed by a servant or agent. 

In 3 Bur L T 131^ Parlett J. said : 

7. Maang Ryaw v. Mauag Fo Thaing, (1909) 3 
Bar h T 131=8 1 0 968. 


Roferenco is made in the arguments bo tli(^ prac¬ 
tice whereby, owing to the inability which bjirris- 
ters share with other people to be in two places at 
onco, one advocate gets another to ropn^sont him 
when his case is called. In the vast majority of 
instances when this occur-s the businc.sa is of a 
merely formal character, and it is for the advan¬ 
tage and convenience of all Concerned, Court, 
counsel and client, that this should be allowed. 

The learned Judge went on to say that 
an advocate could not without his client’s 
consent, hand over the whole conduct of the 
case to another advocate. With this view I 
respectfully concur. That such delegation is 
permissible is, to my mind, clear on the 
plain provisions of 0. 4, R. 1, which refers 
to the presentation of plaints, and O. 41, 
B. 1, which refers to the presentation of 
appeals. O. 4, K. 1, sub.rule (l), says that 
every suit shall be instituted by presenting 
a plaint to the Court or such olficer as it 
appoints in this behalf. There is nothing 
in the Rule to show that the presentation 
must be at a particular place or at a parti¬ 
cular time or by a particular person, so 
long as it is a presentation to the Court or 
to the officer appointed by the Court. 0.41, 
R. 1, sub-rule (l) is even more explicit. It 
says: 

Every appeal shall be preferred in the form of a 
memorandum signed by the appellant or his pleader 
and presented to the Court or to such officer as it 
appoints in this behalf. 

The Rule lays down that the memoran. 
dum must be signed by the appellant or his 
pleader, but it expressly refrains from stat. 
ing that it must be presented by the appel¬ 
lant or his pleader. In 34 All 482® and 47 
Mad 312® it has been held that a plaint or 
Memorandum of Appeal may be presented 
at any time or at any place. It follows as a 
necessary inference, from the wording of 
O. 4, R. 1 and 0. 41, R. 1, that it may be 
presented on behalf of the plaintiff or appel¬ 
lant, or his pleader, by any person to whom 
this duty has been delegated. In 20 Mad 
87*® a Bench of the Madras High Court 
held that a presentation of an appeal petition 
by the clerk of the appellant’s pleader is 
equivalent to a presentation by the pleader 
himself when the petition is signed by the 
pleader and he is duly authorized. Although 
this was a criminal case the same principle 
is applicable to civil cases. And in 22 M L J 

8. Din Ram v. Hari Das, (1912) 84 All 482=14 

10 744=9 A li J 743. 

9. Settayya Padayachi v. Soundarathachi, (1924) 

HAIR Mad 448=79 I C 1017=47 Mad 812 

46 M L J 78 (P B). 

10. Queen-Empress v. Karuppa Udayan, (1897) 20 

Mad 87=2 Weir 470. 
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284,^^ where the question of the delegation 
by a pleader to his clerks of the duty of 
paying on behalf of his client the various 
dues of the Court was fully considered, it 
was not suggested that such delegation was 
in itself improper. If these functions may 
be performed by the clerks of pleaders, it 
would indeed be strange to hold that they 
cannot be performed by one pleader on 
behalf of another. 

In my opinion, when a plaint or memo, 
.randum of appeal has been drawn up and 
signed by a pleadei duly authorized under 
|0. 3, R. 4, there is nothing contrary to the 
provisions, or the intention, or the spirit of 
that Rule in the mechanical act of handing 
lover the papers to the Court, or the officer 
appointed, being performed by a clerk or 
another pleader, to whom the duty of per. 
forming that act has been delegated by the 
duly authorized pleader. This appeal must 
therefore bo allowed, and the judgments 
and decree of the x\ssistaut District Court 
of Mandalay on first appeal and of this 
Court on second appeal must be set aside, 
and the first appeal must be remanded to 
the Assistant District Court of Mandalay 
for disposal on the merits. As the first 
appeal was dismissed on a preliminary 
point, the appellants are entitled under 
S. 13, Court-fees Act, to a refund of the 
court.fees paid on the memoranda of second 
appeal and of this Letters Patent appeal. 
The costs of the second appeal, advocate’s 
fee two gold mohurs, and of this Letters 
Patent appeal, advocate’s fee three gold 
mohurs, will be costs in the first appeal 
before the Assistant District Court. 

Roberts C. J. —I agree and have noth¬ 
ing to add. 

D.S./r.K. _ Appeal allowed. 

11. Muruga Chettv v. Rajasami, (1912) 22 M L J 
284=14 I C 823=(1912) M W N 332. 
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Macknet J. 

Maung Nyun and another —Applicants. 

V. ’ • 

Colleiitdr of Mandalay — Respondent. 

Civil Revn. No. 383 of 1937, Decided on 
9th February 1938, against order of Deputy 
Commissioner, Mandalay, D/.9th June 1937. 

^ Land Acquisition Act (1894), S. 49 (1), 
Proviso 2—Order of Collector refusing to make 
reference under Sec. 49 is administrative and 
hence is not subject to revision. 


It is part of Collector's administrative'duties to 
make the references which may be required of him 
under the Act. Before doing so, it may be that he 
has to decide certain matters in the same-way as 
a Judge has to decide matters in a suit before him 
or in an application before him : but this does not 
make the action of the Collector a judicial act in 
the sense of the act of a particular Court. Hence 
where before publication of notification under 
S. 6 the Collector in the course of enquiring into 
the objections raised to the proposal to publish 
such a notification is asked to make a reference to 
the Court under S. 49 and he refuses to do so the 
Collector is acting administratively. By his mere 
refusal to comply with the express provisions of 
S. 49 he does not constitute himself a Court sub¬ 
ordinate to High Court. Hence his order is not 
subject to revision : 32 Cal 605y Eef. ; 12 O W N 
241 ; 16 GW N 327 ; A I R 1917 Pat 176 and 
A I B 1919 Mad 683, Dissent. [P 7 C 1; P S C 1] 


K. C. Sanyal — for Applicants. '■ 
Order. —This application under S6c.Tl5, 
Civil P. C., to revise the order of tbe Col¬ 
lector of Mandalay rnust be dismissed as 
this Court in my opinion clearly 'has no 
jurisdiction in such a matter. The appli¬ 
cants Maung N 3 run and his wife the 
owners of a piece of property, part‘of which 
it is intended to acquire under* the'Land 
Acquisition Act for the purpose of making 
a road. On, the portion of the applicants’ 
land which it is proposed to acquire is a 
shed. The applicants’ claim that the land 
on which this shed is built' forms part of 
the building or manufactory in Which they 
carry on their business of weaving^ and 
when proceedings were taken under Ss. 4 
and 5 (a) of the Act they filed an, objebtion 
before the Collector asking that the w'hole 
property be acquired, and' declaring that if 
the acquisition of the whole property was 
not acceptable, Sec. 49, Cl. (l), of the' Act 
applied and the provisions of the. Act could 
not be put into force. Other objections'were 
raised, but we are not concerned with 
them. The Collector dismissed thC*'objec¬ 
tions. The applicants had asked that the 
question whether the land proposed'to be 
acquired did or did not fprm part' of'the 
petitioners’ house niight 'b© referred for 
determination to the Court as provided ill 
the Proviso 2 to Section 49 of the- Act. 
This the Collector refused to do. It is argued 
that the making of this reference is'a judi¬ 
cial act and in making it or refusing to 
make it the Collector is a Court and there¬ 
fore his order refusing to make the'refer¬ 
ence is subject to revision by .this ’Court. 
The argument appears ta'me to • b© Singu¬ 
larly inconclusive. ; . J l-J 


It is not clear from the, wording of 49 
of the Act at what stage of the 
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■the Colleotor is to make the reference; but 
there is at any rate nothing in the wording 
to suggest that an objector cannot require 
the reference to be made before notification 
under S. 6 is published. We have it^hen 
that no notification as yet had been pub. 
lished under S. 6 and that the Collector of 
Mandalay in the course of enquiring into 
the objections raised to the proposal to 
publish such a notification was asked to 
make a reference to the Court under S. 49 
and he refused to do so. It is obvious that 
throughout these proceedings the Collector 
. is acting administratively. I am unable to 
see how by his mere refusal to comply with 
the express provisions of Sec. 49 he consti¬ 
tutes himself a Court subordinate to this 
Court. In 32 Cal 605^ it was pointed out 
that the proceedings resulting in an award 
under the Act are administrative and not 
judicial. 

I have been referred to 12 C W N 241^ 
in which it was held that the refusal of the 
Collector who had made an award under 
S. 11 of the Act to make a reference to the 
Court under S. 18 of the Act was a judicial 
ACt and the Collector in rejecting the appli. 
.cation was a Court and his order was 
niibject to revision by the High Court. It 
was said that the Collector’s functions 
under Part 3 of the Act in which Sec, 18 
•appears are clearly distinguishable from 
■those under Part 2, (S. 49 appears in Part 8 
•of the Act which is headed ‘Miscellaneous’), 
and Part 3 of the Act relates to the pro- 
ceedings in Court. With great respect the 
argument seems to me to be entirely incon¬ 
clusive ; nor with the greatest respect does 
it appear to me, relevant to point out that 
to hold otherwise would be to leaye the 
party aggrieved without a remedy. This 
decision was followed in 16 C W N 327.® 
iThis' was a case in which the Land Acquisi. 
tion Collector had refused to make a refer- 
•ence under S. 49, Land Acquisition Act. 
'The High Court in revision set aside his 
proceedings subsequent to the refusal and 
directed the Collector to proceed according 
to law. The learned Judges, followed the 

case already cited giving their reasons that 
-it'wOuld obviouslj ba unjust that the Deputy 
XHolleotor should refuse to obey the pcovisiona of 

1,. Ezra v. Seor^ary of State, (1905) 82 Cal 605= 

1 0 L J 227=9 0. W N 464 (P 0). 

2. Administcator-Oenaral of Bengal v. Land 
Acquisition Colleotor, (1906) 12 C W N 241. 

.8. Krishna Das Boy v. Land Acquisition Ool- 
leotoc, Pahna, (1912) la 0 W N 327 ==: 13 1 C 
470=16 0 L J 166. . 


the Act, and to provide no remedy for the correc¬ 
tion of his mistaken action. Whore the law gives a 
right to a party to a certain procedure, it must 
also bo deemed to give a remedy for the rectifica- 
tion of any irregularities committed in that con¬ 
nexion. 

With great deference I think this argu¬ 
ment is not a pertinent one. It may be 
noted also that apparently the Collector 
who was asked to make the reference was 
the Collector who was making the award 
and evidently the proceedings had gone far 
beyond the preliminary stage of the pro¬ 
ceedings with which we are now dealing. In 
.2 Pat L J 204^ the High Court of Patna 
•held that it had jurisdiction to interfere 
with an order refusing to refer to the Civil 
Court a question under the Second Proviso 
to sub-3. (1) of Sec. 49, Land Acquisition 
Act. The learned Judges adopted the argu- 
ment that S. 49 requires the initiation of a 
judicial proceeding in the Civil Court for 
the determination of the question and the 
Statute provides that the first step in that 
judicial proceeding shall be a reference by 
the Deputy Collector. Chapman J. says : 

I am of opinion that the first step iu a judicial 
proceeding must be held to be a judicial step and 
that the act making a reference or refusing to make 
a reference is an act with which we can interfere 
on. the ground that tbe'Deputy Collector is a Court 
when ha takes such a step or refuses to take it. 

And the cases already cited are referred 
to. The learned Judge does not give any 
reason for holding that when a person fails 
to take a judicial step he constitutes him. 
self a Court subordinate to the High Court 
and for myself I regret I am unable to fol¬ 
low the observation. The last case to which 
I have been referred is 42 Mad 231.® This 
.was a case in which the High Court dealt 
with an application to revise the order of a 
Revenue Divisional Officer dismissing an 
application under S. 18, Land Acquisition 
Act, for a reference to the Court regarding 
his award of compensation for certain lands. 
The cases that I have cited were followed. 

It was observed that proceedings under 
Part 3 of the Land Acquisition Act, were 
undoubtedly judicial in character. The Col¬ 
lector had to determine whether the appli¬ 
cation satisfied the conditions of the Proviso 
to B. 18, and in making the reference he 
had to set out the grounds of his own award 
and his opinion as to what persons were 

4. SaraflWati Pattack v. Land Acquisition Deputy 

Collector, Ghamparan, (1917) 4 A I B Pat 176 

=39 I 0 650=2 Pat L J 204. 

6. Parameswara Aiyar v. Land Acquisition Col¬ 
lector, Palghat, (1919) 6 A I R-Mad 563 = 49 

L 0 669=42 Mad 281=36 M L J 96. 




Solomon v. Official Assignee 


8 Rangoon 


A. LB. 


really interested in the land required. The 
learned Judge, Ayling J., considered that 
in so doing he was acting as a Court. It 
may be that he was acting in a manner 
similar to that in which a Court acts; but 
surely that does not constitute a Court sub¬ 
ordinate to the High Court within the 
meaning of the Civil Procedure Code. One 
of the learned Judges who decided this case 
remarks : 

It cannot be denied that the proceedings under 
Part 3 which result in an award of the Court are 
judicial proceedings and by virtue of S. 54, the 
Court is subordinate to the High Court. Ss. 18 and 
19 provide for the procedure to be adopted to ini¬ 
tiate those proceedings ... As soon as the applica¬ 
tion under S. 18 is hied, the matter of the amount 
of proper compensation assumes a litigious form 
and becomes a contentious proceeding between the 
owner and the Collector , . . . . I consider it to be 
the first step in the judicial proceedings and to be 
an integral part of it. It follows therefore that if 
the Collector decides to reject it or passes any 
orders regarding it, he does .so judicially and not 
administratively; for, a judicial proceeding once 
commenced cannot be cfiectcd by administrative 
action. 

And the learned Judge concludes : 

If therefore the Collector takes upon himself to 
pass an order which has the effect of rejecting the 
petitioner's application and of preventing his 
claim being tried by the Court, 1 see no difficulty 
in bolding that it should he treated as a judicial 
order subject to our revisional jurisdiction. 

And reference is made to the Collector s 
position under Part 3 where he seems to 
act in a judicial capacity as “part of the 
Court” and receives the objection petition 
and deals with it. Here again although the 
Collector may be acting “judicially” I can¬ 
not see that that constitutes him a Court or 
“part of a Court” subordinate to the High 
Court; nor do I see that the fact that he 
has to decide whether an application under 
S. 18 complies with the provisions of S. 18 
or not in -any way constitutes him a Court. 
It appears to me that what has to be look, 
ed to is not what the Collector does or 
seems to do, but what he is, and he quite 
definitely is not a Court within the mean- 
ing of the Civil Procedure Code, whatever 
he does. It appears to me that it is part of 
his administrative duties to make the re¬ 
ferences which may be required of him 
under the Act. Before doing so, it may be 
that he has to decide certain matters in the 
same way as a Judge has to decide matters 
in a suit before him or in an application 
before him; but this does not make the ac¬ 
tion of the Collector a judicial act in the 
sense of the act of a particular Court; it 
still remains an administrative act. In the 


written application for revision one of the- 
grounds set out is that the proceedings of 
the Collector were illegal and without juris¬ 
diction because the acquisition of the land 
was unnecessary for a public purpose. Hovr 
this could be made a ground of revision in 
this Court passes my understanding. Under 
S. 5 (a) these matters are to be decided by 
the Government whose decision is final. 
This application is dismissed. It has been 
heard ex parte : there will be no order a& 
to costs. 

d.s./r.k. Application dismissed* 
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Egberts C. J. and Spargo J. 

J. E. Solomon — Appellant, 

V. 

Official Assignee and another — 

Respondents- 

Civil Misc. Appeal No. 2 of 1938, Deci¬ 
ded on 3rd June 1938, from order of High 
Court, in Insolvency Case No. 85 of'1936. 

(a) Tranffer of Property Act (1882), S. 6— 
Pouibility of ‘like nature*—Not only it trantfer 
of expectation of heir or legatee forbidden but 
any transfer of similar kind of possibility—Pos¬ 
sibilities that can be transferred. 

Not only is a transfer of the expectations of an 
heir or legatee forbidden, but through the inclusion 
of the words “of a like nature” the sub^section 
prohibits any transfer of a similar kind of possibi¬ 
lity. It is not the circumstances in which the 
chance arises which sanction or forbid its transfer 
but the inherent qualities of the chance itself. 
Some possibilities are not chances within the 
meaning of this sub-section. They do not depend 
on the good fortune of being entitled at a future- 
date to receive an interest in or a right to property 
at the present unrestricted disposal of some other 
person. But where they are so dependent they are 
forbidden by the sub-section to be transferred. 

[P 9C 2; P 10 C 1] 

(b) Transfer of Property — Assignment of 
future property — Assignor however must have 
interest to transfer. 

There may be, it is true, an assignment of future 
property which creates an interest in it .and gives 
the assignee a security which he can enforce even 
after the assignor's insolvency. But it must be 
future property in which the assignor has an inte¬ 
rest to transfer: AIR 1930 P G i7. Ref. 

CP 10 0 1} 

(c) Transfer of Property Act (1882), S. 6— 
Gratuity — Chance of receiving it —' Chance 
depending upon discretion of employer—Trans¬ 
fer of such gratuity is forbidden—Difference 
with book debts in business. 

Transfer of the chance of receiving a gratuitous 
payment at the discretion of an employer for 
services being or about to be reudered consists of a 
possibility which is a purely fortuitous possibility. 
Its realization is not to be determined by the efforb 
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0 * design ol the transferor* Such a transfer is as of 
ft like nature to the mere expectation or purely 
fortuitous possibility of succeeding to the whole or 
some part of an estate and as such is-prohibited : 
A I R 1933 Oat 134 ; IS Oal 26^ and 31 Cal 667, 
Dieting ,; AJ.R 1916 Cal 269 ; A1 R 1917 All 
115 : AI B 1925 Mad 8S5 and A I B 1928 All 
721, Bef. [P 10 C 2] 

The hope of a gratuity differs from the hope 
which a tradesman has of future book-debts because 
book-debts are a necessary incident of every busi- 
ness which is conducted on a credit basis; without 
them there would be no such business and a mort¬ 
gage of such debts opeiutes as an equitable assign¬ 
ment fastening on the property when it comes into 
existence : 31 Cal 667 ; (1882) 29 Ch D 342 • 
(1863) 10 H LG 191 and 13 Cal 262, Bef. 

[P 10 C 1. 2] 

Horrocks — for Appellant. 

C. K. Ray — for Respondent 2. 

Roberts C« J. —This appeal raises an 

interesting point of law which has been 

argued with great force and ability on both 

sides. Mr. J. 0. Latimour was the Chief 

Accountant to the Municipal Corporation 

of Rangoon, and on 14th May 1935 the 

Finance Committee of that body passed a 

recommendation that upon his retirement 

he should be awarded a gratuity of Rupees 

24,000. He was what is known as a “Class 

• A’ employee” and the rules governing the 

award of a gratuity to him are bo be found 

in Ch. 14 of Sch. 1 to the City of Rangoon 

Municipal Act, 1922. The Act contains 

general rule-making powers and by S. 239 

(vi) (l) may provide for. • 

the conditions under which municipal officers or 
servants or any of them shall on retirement or dis¬ 
charge receive pensions, gratuities or compassionate 
allowances and under which the widows or other 
dependent relations of any of the said officers or 
servants who have died whilst in the service of the 
Corporation may receive pensions, gratuities, or 
compassionate allowances 

and the amount thereof. R. 3 of Ch. 14 of 
Sch. 1 says: “the Corporation at its dis. 
cretion may pay to employees of Class A 
gratuities on retirement” on certain condi- 
tions. And it is clear that the Corporation 
is not bound to pay a gratuity to any such 
employee. By R. 4 the amount of'gratuity 

admissible” is to be calculated in accord¬ 
ance with a fixed rule and must not exceed a 
certain figure which varies in different cases 
according to the length of an employee’s 
service and his rate of pay. On 29th May 
1935, Mr. Latimour borrowed the sum of 
Rs. 25,000 from Mrs. A. E. Aaron and pur¬ 
ported to assign all his rights in the gratuity 
in question to her by way of English mort¬ 
gage subject to a proviso for redemption 
and re-transfer. This mortgage was sub- 
seqfiently transferred by a deed of 2nd 


September 1936 to the present appellant. 
The Corporation sanctioned the recommen- 
dation of its Finance Committee on 4t]i 
June 1935. Mr.' Latimour was adjudged 
insolvent on 9th April 1936, and the ques- 
tion arose as'between the appellant and the 
Official Assignee whether the foi'mer was a 
secured creditor under the deed of 29th May 
1935. 

There was also an application by the 
second respondent, Mrs. Evans, under S. 7, 
Rangoon Insolvency Act, for a declaration 
that a sum of Rs. 10,032-11.0 in respect of 
which she held a decree against the insol- 
vent and which was the subject of a prohibi¬ 
tory order, dated 3rd March 1936, whilst 
it was in the hands of the Corporation, did 
not vest in the OflBcial Assignee; this appli¬ 
cation was dismissed, but Mrs. Evans has 
been given leave to be joined as a respondent 
in the present appeal. By S. 6, T. P. Act- 

property of any kind may be transferred except 
as otherwise provided by this Act or by any other 
law for the time being in force. 

Section 6 (a) continues : 

The chance of an heir-apparent succeediug to an 
estate, the chance of a relation obtaining a legacy 
on the death of a kinsman, or- any other mere 
possibility of a like nature cannot be transferred. 

-The question which falls to be considered 
is whether the transfer in the present case 
falls within the sub-section and is forbidden 
by law. Two kinds of chances are named, 
depending on spes successionis or expecta- 
tion of succession. If the words “of a like 
nature” were not included in the Section, 
and it were enacted that “any other mere 
possibility cannot be transferred” such a 
possibility would have to be read as ejusdem 
generis with the expectation of succession. 
But the words “of a like nature” have been 
included, and thus the Act has forbidden not 
only mere possibilities dependent on the 
hope of succession to the estate or part of 
an estate of a deceased person but all pos¬ 
sibilities of a like nature. It was urged on 
behalf of the appellant that if the sub-sec- 
tion ended with the words “any other mere 
possibility” this would cover every kind of 
chance, but that the words “of a like 
nature” are words of limitation and show 
that the possibility must be one arising from 
succession in order to fall within the sub. 
section. I cannot accept that view. Ib 
appears to me that not only is a transfer of 
the expectations of an heir or legatee for-j 
bidden, but that through the inclusion of the 
words “of a like nature” the sub-sectionl 
prohibits any transfer of a similar kind ofj 
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possibility. It is not the circumstances in 
which the chance arises which sanction or 
forbid its transfer, but the inherent qualities 
of the chance itself. 

Some possibilities are not chances within 
|the mcaninfj of this sub-section. They do 
'not depend on the good fortune of being 
entitled at a future date to receive an 
.interest in or a right to property at the 
•present unrestricted disposal of some other 
person. But, where they are so dependent 
[they appear to me to be forbidden by the 
'sub-section to be transferred. In 8 Rang 8^ 
their Lordships of the Privy Council dealt 
with a case in which a contingent interest 
was given by way of settlement to certain 
children and Lord Atkin explained that 
this was something quite diderent from a 
mere possibility of a like nature of an heir- 
apparent succeeding to the estate or the 
chance of a relation obtaining a legacy and 
was thus capable of assignment. But Mr. 
Latimoxir never had any. contingent interest 
here. He merely had a hope that the Cor¬ 
poration would accept the recommendation 
of their Finance Committee, and would in 
the exercise of their discretion pay him the 
money on his retirement. Not only was the 
Corporation in no way bound to do so, but 
it appears from E. 9, Ch. 14 that if Mr. 
Latimour had died before retirement his 
estate would in no event have benefited, 
but the Corporation might in its discretion 
have paid “the widow or other dependent 
relations” without any regard to the claims 
of his creditors at all; and the amount they 
might pay, if any, would also be in their 
discretion. There may be, it is true, an 
[assignment of future property which creates 
an interest in it and gives the assignee a 
security which he can enforce even after 
jthe assignor’s insolvency. But it must be 
future property in which the assignor has 
an interest to transfer. 

It has been strongly contended that 
the hope of a gratuity differs in no way 
from the hope which a tradesman has of 
future book-debts. But book-debts are a 
necessary incident of every business which 
is conducted on a credit basis; without them 
there would be no such business; though the 
[quantum of book-debts not already incurred 
must always remain in doubt, yet so long 
as the business is carried on, book-debts will 
Icontinue and a mortgage of such debts 

1. Ma Yait v. Official Assignee. (1930) 17 A I R 
P C 17 = 1211 C 226=8 Rang 8=57 I A 10 
(PC). 


operates as an equitable assignment fasten¬ 
ing on the property when it comes into 
existence. This is only one instance of the 
rule laid down in (1882) 19 Gh T> 342.^ 
See also (1863) 10 H L C 191® and (1888) 
13 A C 623.* The doctrine there laid down 
is fully discussed in 59 Cal 1372.® It has 
been applied to a mortgage of crops to be 
grown on acertain plot of land (13 Oal 262®) 
and to a mortgage or pledge of indigo cakes 
to be produced at a future time: 31 Oal 667. 
All these cases appear very different from 
a purported transfer of the chance of receiv¬ 
ing a gratuitous payment at the discretion 
of an employer for services being or about 
to be rendered. The possibility which was 
sought to be transferred here was a purely 
fortuitous possibility; its realization was hot 
to be determined by the effort or design of 
the transferor. And I feel obliged to regard 
it as of a like nature to the mere expecta¬ 
tion or purely fortuitous possibility of suc¬ 
ceeding to the whole or some part of an 
estate. 

The learned trial Judge pointed out in 
his judgment that in several cases cited to 
him the Courts have impliedly held that 
the transfers forbidden by Sec. 6 (a), T. P. 
Act, were not limited to those which 
directly arose out of the chance of succes¬ 
sion. Thus, Coxe J. in 43 Cal 28® expressly 
said that the chance of future worshippers 
giving offerings to a temple was within the 
sub-section and could not be transferred. 
A Bench at Allahabad discussed this deci¬ 
sion in 39 All 196® and held that the 

remuneration which Maha Brahmins receive 
for the services they perform at Hindu 
festivals did not stand on the same basis, 
as such offerings were not purely voluntary. 
There was never any suggestion that the 
sub-section could, not apply because the 

4 ^ 

2. Collyer v. Isaacs, (1882) 19 Ch I) 342 = 51 

L J Oh 14=45 L T 567=30 W R 70; 

3. Holroyd v. Marshall, (1868) 10 H L 0 191—83 

L J Ch 193=9 Jur (NS) 213=7 L T 172 = H 

W R171. ■ ^ 

4. Tailby v. Official Receiver, (1888)13 A 0 623 

58 L J Q B 75=60 L T 162=37 W R 513. 

5. H. V. Low & Co. V. Palinbiharilal Singha, 

(1933) 20 A I B Cal 154=143 I 0 193=69 Gal 

1372 

6. Misri Lal v. Mozhat Hossain, (1886) IS Cal 

262 • 

7. Baldeo Parshad Sahu v. Miller, (1904) 31 Cal 

667 

8. Puncha Thakur v. Bindeswari Thakur, (1916) 

3 A I R Cal 269=28 I 0 675=43 Cal 28=19 

0 W N 580. . *11 

9. Sukh Lai v. Bishambhar, (1917) 4 A IR 

115=87 I 0 661=39 All 196=16 J 41. 
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^/tansfer was nofc one dependent upon an 
•expeotation o£ succession, as has here been 
contended for the appellant. In 48 M L J 
■698^® an agreement for the sale of karnara 
service inam lands when enfranchised was 
held to be forbidden by S. 6, T. P. Act, as 
being dependent on a mere expectation, not, 
-be it observed, an expectation of succession, 
but one of a like nature to it. In 60 All 
394^^ although the Court dissented from 
the decision in 43 Cal 28® it was never 
suggested that their reason was that S. 6 (a) 
of the Act only applied to chances arising 
from spes successionis. On the contrary, in 
that case it was said (at p. 401) that though 
the amount was uncertain 

the fact that offerings large or small are bound to 
be made is a certainty and not a mere possibility 
of the nature referred to in S. 6 (a), T. P. Act, 

In the present appeal it must be remem¬ 
bered that no gratuity large or small was 
bound to be paid to Mr. Latimour and it 
was entirely within the discretion of the 
Corporation to decline to make payment of 
any gratuity whatever. I agree with the 
observation of the learned trial Judge that 
it is not in the least material in this case to 
consider what the probabilities were on 
29th May 1938. It is said that there was a 
moral certainty on that date of Mr. Lati- 
mour getting a gratuity of the amount 
recommended by the" Finance Committee; 
&11 that means is that his sense of expecta¬ 
tion was so lively that he treated something 
which had not yet been done as if it had 
been done, and purported to assign that 
which he did not yet possess, namely an 
interest in moneys then in the hands of the 
Corporation. Accordingly this appeal fails 
and must be dismissed with costs to respon¬ 
dent 2, advocates’ fees fifteen gold mohurs 
for the first and eight gold mohurs for each 
succeeding day. Respondent 1 was not 
represented, accordingly no question of an 
advocate’s fee arises in his case. 

Spargo J. —The question that arises for 
decision in this case is whether the property 
which Mr. Latimour sought to mortgage was 
a “mere possibility of a like nature” within 
the meaning of Cl. (a), of S. 6, T. P. Act. It 
was suggested for the appellant that these 
words mean a possibility of a like nature 
to the chances of an heir-apparent succeed- 
tpg to the estate in the s ense that the like- 

10. Auryaprabhakara Eau v. Gummudu Sanyasi, 
(1926) 12 A I R Mad 885 = 88 I 0 557 = 48 
MLJ698. 

Rahnckand v. ^ula Ram, (1926) 15 A l.R All 
TSU^llSJ 0 242=?W AU 894^M A L J 185. 


ness arises from the possibility also being 
traced to a question of succession. The 
learned^ Insolvency Judge found that the 
possibility contemplated in the last part of 
Cl. (a), of S. 6 was any possibility affected 
by mere chances, and it was suggested for the 
appellant that none of the authorities relied 
on by the learned Insolvency Judge sup¬ 
ported him in finding such a wide applica¬ 
tion for the words in S. 6, Cl, (a). 50 All 
349^^ at p. 401 was referred to as showing 
that the words “mere possibility” do not 
refer to cases where there is doubt as to 
the amount of the property that would be 
involved. 

It was argued that the words used in Cl. (a) 
must mean that the other possibilities re¬ 
ferred to were like the previous chances 
mentioned in the clause in that they arose 
out of succession or a bequest, for, the Legis. 
lature has specified in this clause two chances 
and has then gone on to other possibilities, 
which must be synonymous with chances. 
•If the words “of a like nature" were left 
out, the Section would not have to be con¬ 
strued ejusdem generis. “Any other mere 
•possibility is to be regarded as synonymous 
with a chance, but when the words “of a 
like nature” are added it must be a chance, 
and of a nature similar to the chances pre¬ 
viously mentioned in the clause. It was 
strongly argued that future book-debts were 
mere possibilities of a like nature in the 
meaning of the clause as found by the 
learned Insolvency Judge, for there could 
be no certainty that there would ever be 
any future book-debta. The transferor could 
not force people to come and trade with 
him and so provide book-debts ; and he 
could destroy the chance that there ever 
should be a need for book-debts by con¬ 
verting his business immediately after the 
.transfer from a credit business to a ready 
money business. Another argument advanc¬ 
ed for the appellant is that if the learned 
Insolvency Judge’s reading of the clause is 
correct most of the clause is redundant; all 
that need have been done was to prohibit 
the transfer of spes of all kinds and though 
it might be said that the two particular 
kinds of spes mentioned in the clause'are 
illustrations one has never seen illustrations 
incorporated in the wording of the Section 
before. 

For the respondent Mr. Ray .said, a 
statute must be interpreted according to 
the ordinary rules of grammar; words must 
be given their ordinary meanings. 4;Statute 
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is only the will of the Legislature. The 
meaning of the clause must be found from 
the words used. If the words are clear, the 
Court is not permitted to be influenced by 
inquii’ing wliat was the state of the law at 
the time the law was passed or what was 
in the mind of the Legislature. In the 
clause the words “of a like nature” widen 
the meaning of possibility, so what is meant 
is “any other mere possibility” whose nature 
is like tiie nature of the chance of an heir- 
apparent or relation. I have found great 
difficulty in construing Cl. (a), of S. 6. This 
difficulty may be illustrated by the opposite 
conclusions that were drawn by Mr. Ray 
and by Mr. Horrocks from the presence in 
the clause of tlie words “of a like nature.” 
And it appeared to me that whichever of 
their two lines of argument you followed 
you were led into difficulties. But if the 
words “of a like nature” mean that the 
possibililty in contemplation is one arising 
out of a succession or a bequest, I have 
difficulty in imagining what these possibi¬ 
lities are if they are to be ‘other than’ the 
chances already mentioned in the Clause. 
It might be suggested that one such possi¬ 
bility is the chance of an heir-presumptive 
succeeding but I do not think that this is 
the meaning because this chance differs 
very little from the chance of an heir- 
apparent. 

It is therefore difficult to find a meaning 
for the words on the supposition that the 
other possibilities must arise out of succes¬ 
sions. And, as the learned Insolvency Judge 
has pointed out, there have been a number 
of cases considered by Indian High Courts 
in which the meaning of Cl. (a) has had to 
be determined and it has never been held 
that Cl. U). of S. 6 referred only to transfers 
of possibilities arising out of successions. In 
50 All 394*^ a right to receive the emolu- 
ments attached to a priestly office was 
sought to be transferred. In that case the 
case in 43 Cal 28*^ was discussed and the 
learned Judges remarked: 

The right to receive the offerings (offerings re- 
ceived from pilgrims resorting to a temple) when 
made is a definite and fixed right and does not 
depend on any possibility of the nature referred to 
in S. 6 (a), T. P. Act. The moment the offerings 
are made the persons clothed with the right are 
entitled to appropriate the same. In short, the 
right to r-eceive the offerings is not so uncertain, 
variable and limited as to pass out of the concep¬ 
tion of law. 

The test applied here is whether the 
right is so uncertain, variable and limited 
as to pass out of the conception of law. In 


A. I. R. 

the present case Mr. Latimour’s rights werfr 
uncertain. It was not known whether he- 
would get any gratuity at all at the time of 
the transfer. His rights were variable being, 
entirely at the disposal of the Municipal 
Corporation of Rangoon. In truth they had 
not yet come into existence at all. I agree 
with my Lord the Chief Justice that the 
possibility which was sought to be trans- 
ferred in this case was a mere possibility of 
a like nature to the mere expectation of 
succeeding to the whole or some part of 
an estate. The appeal therefore fails and 
is dismissed with costs to respondent 2, 
advocate’s fees 15 gold mohurs for the first 
and eight gold mohurs for each succeeding 
day. 

b.d./r.k. Appeal dismissed. 
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Mackney J. 

Revd. Brother Patrick, —- Appellant. 

V. 

Lyan Hong d- Co. — Respondent. 

Second Appeal No. 292 of 1937, Decided 
on 3rd February 1938, against decree of 
District Court, Insein, in C. A. No. 18 of 
1937. 

Receiver — Contract of lease by receiver 
—■ Breach of contract of lease — Suit by lessee 
for damages —Receiver personally is liable and. 
not owner of estate. 

Receivers appointed by the Court are personally 
liable for the contracts entered into by them un¬ 
less the express terms of the contract exclude any 
personal liability. Hence where a receiver of an 
estate has granted a lease and upon breach of con¬ 
tract of lease the lessee brings a suit for damages 
the receiver is liable personally. The lessee has no- 
right of suit against the owner of the estate in res¬ 
pect of the breach of contract of lease. The receiver 
cannot bind the estate by lease and no relationship- 
of landlord and tenant is created between the les^- 
and the owner of the estate. It may that thfr 
receiver .will be able to establish his right to 
indemnity against the estate and that through 
him the lessee will be able to resort to the 
to satisfy his dues, but these are matters which 
cannot arise for decision in a suit by the lessee for 
damages for breach of contract: Case law rel%e<i 
on; 30 Gal 937 (P C), Expl. and DissenL 

[P13C2; P16C2J 

E. C. V. Foucar — for Appellant. 

Kyaw Din — for Respondent. 

Judgment.—This appeal arises out of 

suit brought by the plaintiffs-respondenta 

Lyan Hong & Co. for the recovery of a 
sum of money as damages for breach of 
contract of a lease of a certain rice mill. 
This rice mill belonged to the estate of one 
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am * 
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U Po Kha. In Civil Regular Suit No. 5 of 
1935 in the District Court of Insein a 
■decree was passed for the administration of 
this estate, and one U Zeya was appointed 
receiver. The decree is dated 23rd May 

1936. U Zeya was appointed receiver to 
wind up the estate and partition it among 
the parties. He was empowered to sell any 
part of the moveable property of the 
deceased if lie found it necessary to carry 
cut the objects of the suit. He was also 
empowered to sell the immovable property 
with the prior sanction of the Court. In 
addition to these powers, it was declared 
that the receiver should have power to rent 
cut any immovable property of the estate 
for a period not exceeding six months if 
he found it necessary to do so to carry out 
the objects of this suit. In conformity with 
this power, U Zeya leased the mill to the 
plaintiff company on 16th October 1936 
hut no document of lease was executed. 
One Chit Po was the former lessee. U Zeya 
appears to have turned him out. The plain, 
tiff company went into possession on 17th 
October 1936. On 12th November 1936 
they were ousted by an order of the Head¬ 
quarters Magistrate at Insain and one Ma 
Hman, said to be a sub-lessee of Maung 
Chit Po, was put into possession and 
remained in possession until 31st March 

1937. 

On 2nd November 1936 the appellant, the 
Reverend Brother Patrick, having become 
the sole owner of the estate, the Court dis¬ 
charged the receiver and directed him to 
give possession of the property which was 
in his possession to the Reverend Brother 
Patrick. On 3rd November the receiver was 
requested by letter to hand over the mill 
to the Reverend Brother Patrick. To this 
letter U Zeya replied on 18th November 
stating that he had leased the rice mill to 
Lyan Hong & Co. for six months and that 
the mill was in their possession. On 23rd 
November a reply was made on behalf of 
the Reverend Brother Patrick indicating 
his surprise at receiving the information 
contained in the letter of 18th November 
and pointing out that there seemed to be 
some trouble at the mill as a result of U 
Zeya’s action as one Ma Hman, as the sub¬ 
lessee of Maung Chit Po. claimed to be in 
possession. The plaintiff company joined U 
Zeya, the Reverend Brother Patrick and 
one Maung E as defendants in their claim 
ior damages. We are not now concerned 
with the case of Maung E. The Sub-divi- 


sional Court granted the plaintiff company 
a decree against all the defendants for 
Rs. 3240-10-0. All the parties appealed 
against this decree to the District Court. 
The learned District Judge dismissed the 
appeals of the defendants, modified the 
decree of the Sub-divisional Court by grant¬ 
ing a decree for Rs. 4405-4-9 and directed 
that tlie decree be against the Reverend 
Patrick and Maung E in their capacity as 
representatives of the estates of U Po Kha 
and against U Zeya in his personal capa¬ 
city. The Reverend Brother Patrick' has 
appealed against the decree of the District 
Court in dismissing his appeal. 

The point taken is that the receiver U 
Zeya is personally liable for the contract 
entered into by him, and the other party 
cannot sue the estate or the owners of the 
estate for damages for breach of contract 
but can have recourse only against the recei¬ 
ver. Consequently no decree should be passed 
against the Reverend Brother Patrick. The 
receiver can claim to be indemnified from 
the estate if it is found that his action in 
leasing the property was correct. The learned 
District Judge has considered this point in 
his judgment and he held on the authority 
of 30 Cal 937^ that although the receiver 
was personally liable, a creditor also could 
have recourse also against the estate, the 
principle to be applied being that the estate 
cannot enjoy the benefit of the receiver’s 
acts without being held responsible for the 
obligations arising out of them. In 14 Rang 
336^ it was pointed out that ; 

As regards the liability of the contractiag 
parties there is normally no difference between a 
contract to which A is a party in his capacity as 
a trustee” and one to which A is a party in his 
personal capacity. In either case the opposite con¬ 
tracting party contracts with A and with no one 
else; and in the absence of an express or clearly 
implied term of the contract itself that the per-i 
sonal liability of the contracting trustee is to be 
excluded, no limitation upon A's personal liability 
arises by virtue only of his being in fact, and by 
his being described as a trustee. In either case the 
trustee is the contracting person .... If a creditor 
obtains a decree against a trustee or an executor 
with whom he has contracted and such trustee or 
executor has a right of indemnity against the 
estate, that right of indemnity becomes one of the 
assets of the trustee or executor accessible to the 
creditor, whether by subrogation or otherwise. But 
the personal liability of the trustee or the executor 
must first be recognized and only then can any 
right of indemnity arise upon which the doctrine 
of subrogation can operate. 

1. Mohari Bibi v. Shyama Bibi, {1903) 30 Cal 

987=7 OWN 799. / y 

2. Mahanth Singh v, U Aye, (1986) 23 A I R 

Rang 514=166 I C 247=14 Rang 836. 
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In this judgment a number of English 
authorities are cited, but as the learned 
Judge ol)scrves in this matter the law appli¬ 
cable in this country does not differ. I have 
no doubt that the same principles are to 
be applied in the case of a contract with a 
receiver. For this there is ample authority. 

I would first refer to (1910) 2 Ch 470 at 
pa^o 470 in which reference is made to the 
ca^G in (18B0) 15 Ch D548‘atp. 555 which 
is referred to by Braund J. at page 345 of 
the Rangoon Reports. In (1880) 15 Ch D 
548‘ Jessel M. R. said ; 

If the right of the creditors is, as is stated by 
Turner L. J.. the right to put themselves so to 
speak in the place of a trustee who is entitled to 
an indemnity, of course, if the trustee is not en- 
titled, except on terms to make good a loss to the 
trust estate the creditors cannot have a better 
right. Reading “receiver and manager” in heu of 
“trustee” the passage is exactly in point. 

The claim of the creditors was against 
the receiver and in this case (a debenture- 
holder’s action) they were allowed to claim 
against the estate only to the extent of the 
net amount of the receiver’s indemnity, 
i. e. £500, which was less by £400 than 
the total liability incurred by the receiver, 
because the receiver’s cash account was defi¬ 
cient by £400 which he was unable to pay. 
Swinfen Eady J. said : 

The right of the trade creditors was to sue Wat¬ 
kins (receiver) to whom they gave credit. He 
would have had no answer to their claim. Hut 
can they through him claim against the estate of 
which they are not creditors ? The answer is 
that they can only claim through him to the extent 
of his right of indemnity against the estate . . . . . 
The trade creditors have no higher right than 
Watkins against the estate. If Watkins paid them 
the whole £900. he could only come against the 
estate for the diSetence between the £900 and the 
£400 in his hands, i. e. £500. 


In (1912) A C 254^ it is clearly shown 
that where the contract is made by the 
receiver and manager he is personally liable, 
the receiver and manager looking for 
indemnity to the assets of the company of 
which he is receiver and manager. Earl 
Halsbury observed (at page 261): 

3 In re British Power Traction and Lighting 
Co , Ltd.; Halifax Joint Stock Banking Go., 
Ltd. V. British Power Traction and Lighting 
Co. Ltd., (1910) 2 Ch 470=79 L J Ch 666— 
103 L T 451=54 S J 749. 

4. In re Johnson Shearman v. Robinson, (1880) 

15 Ch D 548=49 L J Ch 745=43 L T 872— 
29 W R 168. 

5. Moss Steamship Co. Ltd. v. Whinney, (1912) 

A C 254=81 L J K B 674=105 L T 305=16 
Com Cas 247=12 Asp M C 25=55 S J 681— 
27 T L R 513. 


Once a receiver and manager is appointed things 
are changed, and every man of h'lsiness would 
know, or ought to know, that the only person with 
whom he could safely contract would be the 
manager appointed by the Court. 

In 10 Pafc 379® the decision in (1913) 
A 0 160^ is quoted in which this case is 
referred to and it is observed by Lord 
Haldane L. C. : 


It is no doubt true that prima facie any new 
contracts they (i. e. the receivers and managers) 
made would ordinarily be made by them personally 
in reliance on their right of indemnity out of the 
assets as happened in the recent case before tha 
House of Lords in (1912) A 0 254^ where a new 
contract made by the receiver was held, as a matter 
of construction, to have been entered into by him 
personally. 

The Patna High Court applied the prin¬ 
ciple in the case before it. Again, in 58 Oat 
174® reference was made to English cases 

and it was pointed out that 
receivers appointed by the Court are not agents to 
contract, either of the Court appointing them or of 
anybody else, but they are principals. They are 
personally liable for contracts entered into by 
them, unless the express terms of the contract 
exclude any personal liability. 

If it bo true that the receiver in th» 
present case is personally liable on tho 
lease contract entered into by the plaintiff 
company, and if the plaintiff company can 
only enforce its claim against the estato 
through the receiver on its being able to 
establish that the receiver is entitled to 
indemnity in respect thereof from the estate, 
then it is obvious that the Reverend Bro¬ 
ther Patrick, as the owner of the estate, is- 


not a proper party to this suit. 

I have examined the case in 30 Cal 937 
on which the learned Histriot Judge relies- 
but I am bound to say with the greatest 
respect that I do not understand the rea¬ 
soning employed in this judgment. Thia 
was a suit for the recovery of a sum of 
money due to the plaintiff’s firm on account 
of their dealings with the receiver of th» 
estate of one Pokhiram, for the administra¬ 
tion of which Shyama Bibi had^ obtained; 
letters of administration, the receiver bemg 
discharged. It was contended that the plain¬ 
tiff’s proper remedy was against the receiv^ 
alone, but the learned J udge dismiss^ 
this contenti on saying that the creditor is 

6. Binshaw v. Amrit Lai & Oo., ^ o ^ T T 

•rs_ i- rtrkrt _^ QQ T r\ A f\ JT ^ 


142. /1Q1Q\ 

7. Parsons v. S 9 vereign Bank of Oan^, (191 ^ 
A 0 160=82'L JPG 60=107 L T 672-39' 
T L R 38=20 Mans 94=50 So L B 63o. 

8. Ramnarayan Satyapal v. Carey, 

A IR Cal 491=134 I 0 1266=68 Cal 174. 
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entitled to proceed against the representative 
of the estate for recovery of debts incurred 
by the receiver during the management of 
the estate by him. The learned Judge 
thought that the right to maintain such a 
suit against the representative of the estate 
was founded on the just and equitable prin. 
oiple that as the acts of a receiver, acting 
within his authority, were the acts of the 
Court, the estate could not be permitted to 
enjoy the beneht of those acts without 
beirig held responsible for the obligations 
arising out of them. The observations of 

_T T • ^ ^ _ _A 
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Rigby L. J. in (1895) 1 Q B 276“ are 
quoted as justifying this conclusion. No 
doubt it is true that the receiver is entitled 
to be indemnified by the estate, but this 
proposition does not justify the conclusion 
that the creditor is entitled in a suit to 
recover his dues to proceed against the 
representatives of an estate instead of the 
receiver, or conjointly with the receiver, 
and with the greatest respect I cannot see 
that the quotation from the judgment of 

Rigby L. J. justifies such an inference. The 
quotation is: 

The Court could never have intended by its 
action to bring about such a state of things as that 
a business might be carried on perhaps for years, 
and _ then, owing to failure of the assets, all the 
creditors should go without payment. 

In point of fact, this observation has 
been taken right out of its proper context 
and, when considered with its context, 
appears to be a meaning quite opposite to 
that which the learned Judge who decided 
30 Cal 937^ has put upon it. Rigby L. J. 
Bays: 

The intention is that the receiver and manager 
BO appointed should appear to the world as the 
person carrying on the business in the usual way, 
making himself personally liable on all contracts, 
except in cases where there might be a special 
stipulation to the contrary, and looking for indem. 
nity to the assets or the persons for whose benefit 
ultimately the business was carried on. It would 
be impossible for a tradesman in the ordinary 
course of business to ascertain for whose benefit 
the busmesa was carried on, or what funds might 
be available ; and I do not think that the Court 
can be supposed to have intended by their action 
to place people in such a predicament. I do not sav 
that it would be the duty of a receiver and manager 
to incur habUities of an exceptionally heavy nature. 

but I think he must be understood to take on him¬ 
self the ordinary liabilities that would fall on a 
^rson carrying on euoh a business as that to which 
nis appointment relates. I do not say that, if the 
fund to which he was looking for indemnity failed 
i x& might not come to the Court and ask to be 

1 Q B 276=64 L J O B 

W ^~iaO^ 66=2 Manson 94=71 L T 810=43 


relieved from responsibility; but I do nob think ho 
can get nd of respouKibiliby on a oonbracb merely 
by stating in the contract that he is a receiver As 
soon as it appears that he has no principal, and is 
a receiver appointed by the Court, it is implied I 
think, when ho enters into a contract, that it is a 
real contract, by which ho binds himself personally 
and ho must look for indemnity from the liability 

so incurred to the assets-I think that the 

notion upoQ which the Court hasalways proceeded 
in exercising its jurisdiction to appoint a manager 
of a business, is not that he is to, be in the position 
of an agent, although there is no principal, but 
that he is to be in a position similar to that of 
parens who in a fiduciary capacity carry on a 
business, in the course of which contracts have to 
M entered into, e. g. executors or trustees, who by 
the terms of the instrument appointing them, are 
directed to carry on a business for the benefit of 
others. The rule has always been that such per- 
sons are prima facie themselves personally liable 
and they cannot get rid of liability on the con-' 
tracts made by them merely by describing them- 
selves in the contract as executors or trustees .... 

and then comes the sentence which has 
been quoted in the Calcutta decision. la 
the Calcutta case Sale J. avers that 
a right to maintain such a suit. (i. e. by creditors 
of the receiver against the representative of an 
estate), is, in my opinion, founded on the just and 
suitable principle that as the acts of a receiver so 
long as they fall within his authority are the acts 
of the Court, the estate cannot be permitted to- 
enjoy the benefits of those acts without being held 
responsible for the obligations arising out of them. 

But, with tho greatest respect, I do not 
think that it is correct to hold, even if the 
acts of a receiver are in this sense the acts 
of the Court that the creditors of the recei¬ 
ver, have any direct claim against the 
estate. The learned District Judge referred 
to a passage in Kerr’s 'The Law and Prac. 
tice as to Receivers' Edn. 10, page 172, but 
omitted to specify what was the particular 
passage on which he relied. On referring 
to the text book in question, the only 
passage I can find, which, possibly might- 
have been the one the learned District 
Judge had in mind, is this : 

The acts of a receiver are for the benefit of all i 

parties according to their titles .... Conversely. 

If a loss arises from the action of a receiver the 

estate must bear it as between the parties to the 
aCtilOfi* 

inference is then made to two cases of 
which the one which I have before me is 
(1907) 2 Gh 611.^® This was a debenture- 
holder 8 ^tion, BO that presumably the 
word action’ where it is used for the second 
time in the quotation must have referred 
to such an action. In that particular ease 
the receiver and mana ger who had been 

United Breweries Ltd • Smith 

6i2-« ' C*- 6 U=VVl roh 

T 641=14 Manson 250. 
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appointed bocanio bimkrux)t. There were 
assets in the liands of the Court and the 
Court luul to decide how these assets were 
to he dealt with. Tlie trustee in bankruptcy 
of the receiver put in a claim as well as 
tlie debenture-holders. It seems that the 
receiver had hecome entitled to certain 
] 3 ayinents out of the assets of the company 
but as he had become bankrupt the Court 
thought fit to make the payments direct to 
the creditors who could prove that the 
debts in which they were interested hjwl 
been inoperly incurred by the receiver in 
the course of his duties, the reason being 
that‘this is what would happen ultimately. 
Neville J. observes ; 

It seems to mo that in directing an inquiry with 
a view to payment to the creditors of the receiver, 
after the discharge of the costs of realization, I 
shall bo putting those creditors in precisely the 
same position that they would have been in, had 
the receiver paid them and then come for his 
indemnity again^t the estate. 

The decision deals with a very special 
case and does not lay down any principle 
on which the plaintiff-respondent in this 
case can rely in impleading the Reverend 
Brother Patrick, the present owner of the 
estate. Even there, it is shown that the 
claim of the creditors is through the recei¬ 
ver. Whilst conceding that the principle of 
law herein set out is correctly laid down, 
the learned counsel for the respondent con. 
tends that the case of a lease is different 
from that of a contract, that the receiver by 
leasing the property binds the estate and 
that the lease created an interest in the 
estate. I do not think that this is a sound 
proposition. It does not appear to nne to be 
correct to say that a receiver can bind the 
estate by a lease. In (1857) 7 El & B1590 
I find the following observation by Lord 
Campbell C. J. : 

The counsel fov the respondents laid down the 
proposition that an attornment to a receiver 
appointed by the Court of Chancery enures to the 
benefit of the person who shall ultimately be 
found to have in him the legal estate. The Court 
of Chancerv certainly does not assume to itself any 
title or power of conveying, directing its decrees 
only in personam, and requiring the parties in whom 
the legal or equitable interest may be to convey 
for the benefit of those found to be beneficially 
interested. But no authority was adduced to show 
that an attornment to a receiver appointed by 
the Court of Chancery hypothetically creates a 
teuftncy under another person. 

In that case it may be said that Evans 


was a tenant who had attorned to th® 
receiver. Ultimately the estate passed to 
the defendant Mathias. It was observed : 

We must therefore hold that Evans never 
became tenant to Lewis, (who assigned to Mathias) 
either by the attornment or by the subsequent 
payment of rent to the receiver; and that the 
relation of landlord .and tenant, upon which the 
avowry is framed, was not constituted by the 
subsequent assignment of the term of Mathias. 

It would seem therefore that no relation¬ 
ship of landlord and tenant has been creat¬ 
ed between the plaintiff company and the 
Reverend Brother Patrick. In Kerr on 
Receivers at p. 238 it is observed : 

If a receiver himself grants a lease without sanc¬ 
tion, the lease will be binding as between him and 
the person who takes the lease by estoppel. As 
between the lessee, however and the owner of the 
legal estate, the lease has, in the absence of special 
circumstances, no binding force, even though it 
iTiay have becQ made with the sanction of the 
Judge. The powers of the receiver are limited 
to receiving proposals and making arrangemei^s 
as to the leasing of the property over which he 
has been appointed receiver. He has no power 
by a lease made in his own name to transfer the 
legal estate in the property, nor can such a power 
be given to him by the Judge. Leases should be 
granted in the name of the estate owner. 

In the present case the receiver appointed 
by the Court can have such powers as can 
in law be conferred on such receivers. 
O. 40, R. 1, Civil P. C., sets out the powers 
which may be conferred upon a receiver - 
none of them include the power to bind 
the estate by a lease. I am of opinion there¬ 
fore that the plaintiff-respondent’s proper 
remedy is against the receiver, U Zeya, and 
that they have no right of suit against the 
owner of the estate, the Reverend Brother 
Patrick, in respect of a breach of contrajct 
of the lease. It may be that U Zeya will be 
able to establish his right to indemnity 
against the estate and that through hiin 
the plaintiff company will be able to r^rt 
to the estate to satisfy its dues, but these 
are matters which cannot arise for 
in such a suit as the present one. This 
appeal is allowed and the plaintiffs aui 
against the appellant, the i^verend Bro¬ 
ther Patrick, is dismissed with costs in all 

Courts. 

d.s./r.k. Appeal allowed* 


11. George David Evans v. Williams Mathias and 
John Lewis. (1857) 7 El & B1 590=26 L J 
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Roberts G. J. and Spakgo J. 

U Tun Kytve and others — Applicants. 

V. 

The King. 

Criminal Revn. No. 181.B o£ 1938, Deci- 
■^ed on 17tih May 1938, -for quashinj* 
proceedings of 3rd Addl. Special Power 
Magistrate, Yamethin. 

^ ^ (a) Cnminal P. C. (1898), S. 197—Sanc- 
'tion of Local Government is not necessary for 
prosecuting Secretary of District Council in 
Burma* 

. Though the Secretary of a District Council in 
Burma is a public servant, he does not fall within 
■Seo. 197 and the previous sanction of the Local 
•Government is not required before prosecuting 
lum. [P 17 0 2] 
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whilo acting or purporting to act in the (li«. 

charge of olBcial duty. The trial Magiatrato 

decided against tliem, and wo are asked to 

Quash tlio criminal proceedings in revision. 

Tho applicants are iiU public servants. Sec. 

74, Burma Rural Self-Government Act, 
1921. says; 

Every mcml>or, and every on’icer and servant of 
a District Council, Circle Board or School Board 
shall bo dc'emod to l)e a public servaut within tho 
meaning of S. ‘21,1. P. C. 

And we have next to consider whether 
they are public servants to whom Sec. 197, 
Criminal P. C., applies, that is to say, whe¬ 
ther each of them is not romovahle from 
office save by or with the sanction of a 
Local Government or some higher autho¬ 
rity". Sec. 21, Burma Rural Self Govern. 


(b) Criminal P. C. (1898), S. 197—Mem¬ 
bers^ of District Council taking bribe before 
making some appointment at the Council meet- 
'^ng Sanction is not necessary for prosecuting 
them. 

i No doubt, if a public servant is actually engag* 
-«d in the discharge of his duties, or is purporting 
■or pretending to be so engaged, and commits an 
•offence, the sanction of the Local Government is 
oleacly requited before a Court can take cogni- 
: zance thereof. It is not enough for a public servant 
‘to be in an official position, which he may abuse, 
TO order to^ bring him under the Section : he must 
^ purporting, or pretending to act in pursuance of 
his official duties. [P 18 C 1, 2 ; P 19 C 1] 

^ Where certain members of a District Council 
"took a bribe to influence their decision in the 
•■Appointment of a particular person as a permanent 
‘dverseer of the Council : 

Held that the oSence was not committed while 
purporting to act in the discharge of 
TOeir official duty within the meaning of the 
eeciion. It was an independent act committed by 
^taona whose position gave them the opportunity 
it; but, it was in no way bound up 
witn the performance of their duties and as such 
sanction of the Local Government was not 
meceaaary : Case law referred. [P 19 0 2] 

Dr. Ba Ha — for Applicants. 

D Thein Maung (Advocate-General) — 

for the King. 

Moha- 

T 4 !?' lodged a complaint, under Sec. 

,1. ^1^® Court of the District 

fi>g|8t^ate, Yamethin, against the five 
-applicants, •who are the Chairman, Vice- 
Unairman, Secretary, and members of the 
xametnin 3[Mhtrlct Council. The applicants 
submitfesd to the trial Magistrate that, 
;nnder the provisions of Seo. 197, Criminal 
I no complaint could be laid except 
■with the pzsyions sanction of the Local 
Gov^lnfenfi, the allied offence was 
►committed, if at all, by the applicants 
1939 B/8 & 4 


ment Act, shows that the dismissal or 
removal of a Secretary of a District Council 
from his post shall be subject to confirma¬ 
tion by the Commissioner, and it is there¬ 
fore rightly conceded that though he is a 
public servant, he does not fall within Sec¬ 
tion 197, Criminal P. C., and the previous 
sanction of the Local Government is not 
required before prosecuting him. 

But it has been shown, and we are 
obliged to Dr. Ba Han for guiding us 
accurately through the relevant Sections, 
that the term of office of members of a 
District Council shall be determined by the 
Local Government (Sec. 12); that such a 
person may be removed if the Local 
Government considers that his continuance 
in office is dangerous to the public peace or 
order (S. 17, sub-s. 3) ; and that the Local 
Government may dissolve or supersede a 
Local Board in the exercise of its functions 
if it persistently makes default in the per¬ 
formance of his duties, or exceeds or abuses 
its powers (S. 67). There appears to be no 
other provision for the removal of a Dis¬ 
trict Councillor as such from his office. 
Accordingly, the question is whether the 
applicants (other than applicant 3, whose 
application must be dismissed and to whom 
I shall not refer again) were accused of any 
offence alleged to have been committed by 
them “while acting or purporting to act in 
the discharge of their official duty." If so, 
the sanction of the Local Government was 
required before a Court would take cogni¬ 
zance of their alleged offences ; but if not, 
no such sanction was required. Complaint 
was laid under S. 161, I. P. C., the mate- 
rial words of which, for the purposes of 
this case, are as follows : 
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^Vhoever being a public servant accepts for him¬ 
self or for any other person any gratification 
whatever other than legal remuneration (1) as a 
motive for doing any official act, or (2) for showing 
favour to any person .... shall be punished. . . . 

And the complaint set out the fact that 
the aiipiicants were public servants, and 
that they acted in collusion in obtaining, 
and did obtain and accept, bribe of 
Ks. 500, all being present and acquiescing 
at the time of its receipt by one of them, in 
consideration of selecting the complainant, 
who was the temporary overseer to the said 
council as the permanent overseer thereof, 
or in consideration of forbearing to oppose 
his appointment. It is contended before us 
(I feel bound to say with more hardihood 
than I should have believed possible) that 
in accepting this gratification each member 
of the council was “purporting to act in 
the dischage of his official duties" within 
the meaning of Section 197, Criminal P. C. 
There appears to have been at one time an 
argument used in cases under this Section 
that no public servant could be said to be 
purporting to act in the discharge of his 
oflBcial duties if in doing so he was commit¬ 
ting an offence. Of course, this is not so : 
,52 Mad 347.^ If a public servant is actually 
engaged in the discharge of his duties, or is 
purporting or pretending to be so engaged, 
and commits an offence, the sanction of 
the Local Government is clearly required 
before a Court can take cognizance thereof. 

Reference may be made to the case in 
52 Mad 602^ where a village Magistrate 
confined a woman in the chavadi or lock¬ 
up “for not appearing when the summons 
was sent to her." He was doing a wrongful 
act but was clearly doing it whilst purport¬ 
ing to act in the discharge of his official 
duty. In this case also, the sanction of the 
Local Government was needed before a 
Court could take cognizance of the offence. 
The Bench in that case held that in the 
earlier case cited, too limited a construction 
was placed upon Sec. 197, Criminal P. C.; 
the offence, they said, need not contain 
any element necessarily dependent on the 
offender being a public servant". In 14 
Pat 299® a Dep uty Magistrate went to a 

1 Sivaramakrishna Ayyar v, Beshappa Naidu, 
(1929) 36 A I R Mad 172=115 I 0 248=62 
Mad 347=30 Or L J 396=66 M L J 263. 

2. Gangaraju v. K. Venki, (1929) 16 A I R Mad 
659=1929 Or C 140=118 I C 102=30 Or L J 
864=52 Mad 602=57 M L J 31. 

3. Ram Singh v. S. A. Eizvi, (1935) 22 A I R Pat 

52=1935 Or 0 83=155 I C 126 = 86 Or L J 
650=14 Pat 299=15 P L T 775. 


village to execute a distress warrant. There- 
he assaulted Ram Singh, who was standing; 
among the spectators behind him at a time- 
when the Magistrate was engaged with the 
defaulters and pressing them for paymenfc- 
of taxes. It was stated in the judgment (at. 
p. 311) that the alleged offence was so con¬ 
nected with the performance of his official 
duties that it was impossible to say that it 
was an independent act in no way connec* 
ted with the realization of taxes. It was 
also pointed out that each case must ha 
decided upon its own facts. With regard to- 
the nature of the act, we have been refer¬ 
red to the case in 62 M L J 223^ at p. 226,. 
where Wallace J. said : 

It must, as I have said, be an act which has 
some connexion, other than accidental or tempo¬ 
rary, with what he is doing or purporting to do in: 
the exercise of his official duty, i. e. be the sort ot 
act which he is empowered to do by virtue of his- 
office. 


What are the facts here ? Under S. 21^ 
Burma Rural Self Government Act, a Dis¬ 
trict Council may employ such officers and 
servants as may be necessary for the effi¬ 
cient execution of their respective duties. 
There was to be a meeting on 16th May 
1937, at which a permanent overseer waa 
to be appointed. This meeting was post¬ 
poned till 25th May so that the money 
payable as a bribe might be forthcoming.- 
It is alleged that the money was paid on 
24th May before the meeting was held. 
The official duties of the members of the. 
Council were to appoint a permanent over¬ 
seer at their meeting. They were not pur¬ 


porting to act in discharge of this duty, nor 
of any other duty, when they accepted (it 
they did accept) a bribe from the com¬ 
plainant beforehand. In this connexion we 
have been referred to the case in 8 Luck 
156,® where the members of a District 
Board attending a meeting, after present¬ 
ing a defamatory application, walked out or 
the room, and it was held that it would be 
doing violence to the language of S. 197 to 
say that the act of these members constitu-. 
ted an offence committed while acting o® 
purporting to act in the discharge of theu? 
official duty within the meaning of the 
tion. It is not enough for a public servant| 
to be in an official position, which he may 

4. In re Ganapathi Goundan, (1932) ® 

Mad 214=1932 Or 0 166=138 I 0 133 — 33 
CrL J 567=62MLJ223. 

5. Bajrang Bahadur Singh 

(1932) 19 A I R Oudh 308=1932 Or 0 W8 
1411 C 819=34 Cr L J 253=8 Iiuok 166 — » 
OWN 875. 
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abuse, in order to bring him under the Sec¬ 
tion : he must be purporting, or pretending, 
to aot in pursuance of his oflQcial duties. 
This point is illustrated by the case in 50 
Mad 754.® Reference may also be made to 
52 Mad 695.^ Madhavan Nair J. in that 
case said : 

In this case acoftsed 2 is alleged to have threa¬ 
tened some voters that he would increase their 
property tax, and others that he would institute 
prosecutions against them for alleged encroach- 
ment if they did not vote for his candidate. He is 
said also to have wrongfully restrained some 
people from voting. I am clearly of opinion that 
no sanction is required before proceeding against a 
Municipal Chairman with respect to these alleged 
offences. No doubt, the Chairman of a Municipa¬ 
lity is a public servant and not removable except 
by the Local Government: see 1 Weir 243® and 4 
Rang 128® at p. 180. But the acts alleged against 
him cannot be said to have been committed by 
him while acting in the discharge of his oeScial 
duty. It is conceded that the alleged act of wrong¬ 
ful restraint cannot be said to have been commit¬ 
ted by the Chairman in his capacity of public 
servant as such. In my opinion, the allegations 
made against him under S. 54 (b) also fall within 
the same description. 

And adopting the language of Dunk- 
ley J. in 13 Rang 540^® at p. 550, the appli¬ 
cants were acting in direct opposition to 
their duty, and their ofifice merely provided 
them with theopportunity of committing the 
offence: their actions were not such as to 
cause another person to think that they 
were acting in the discharge of their duty. 

I am certainly unable to hold that the 
complainant honestly believed that it was 
part of the duty of a District Councillor to 
demand and receive a bribe from a candi¬ 
date for employment under the Council. 
They knew, and he knew, that they were 
doing a wrong thing, not in the course of 
their duties or in the purported pursuance 
of them at all, but entirely outside them : 
they were using their position as members 
of the Council (if the complaint and the 
evidence in support of it is believed) to 
obtain an illegal gratification. 

6. Raja Rao v. Ramaswamy, (1927) 14 A I R 

Mad 666=1021 0 847 = 28 Cr L J 639 = 60 
Mad 764=52 M L J 647. 

7. Panakalu v. Subba Rao, (1928) 16 A IR Mad 

1158=113 10 626=30 Cr L J 191 = 52 Mad 
695=67 M L J 331. 

8. In re Ohairxoan of the Municipal Council 

BUote. (1889) 1 Weir 243. ^ 

9. Emperor v. U Maung Gale, (1926) 13 A I R 

Rang 171 = 97 I 0 64 = 27 Or L J 1088=4 
Rang 126. 

10. Emperor v, Maung Bo Maung, (1985) 22 AI R 
f Rang 268=1936 Or 0 964=167 I 0 1034=86 
Or L J 1272=18 Bang 640 (F B). 
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The applicants of course, never proton, 
ded that it was part of their duty to act 
thus: if they had so pretended and they 
conveyed to the mind of the person paying 
the bribe that he was under a legal obliga¬ 
tion to pay it and that they were doing 
what was right and proper in the discharge 
of their duties, the situation would doubt¬ 
less be different. Here the offence was 
complete when they attempted to obtain 
the money; their duties had nob begun and 
could not purport to begin till they began 
to consider in Councis whom they should 
employ. The case fon the prosecution is 
that some time before^tney purported to act 
in the discharge of their official duties they 
used their position as members of the 
Council as an opportunity to commit this 
offence. I agree entirely with the tersely 
expressed but wholly accurate order of the 
Third Additional Magistrate, Yamethin : it 
is only out of deference to the arguments 
advanced by counsel for the applicants that 
I find it desirable to add any observations 
to what the learned Magistrate said. In the 
application for revision, it is urged that the 
applicants purported to act as public ser¬ 
vants in accepting the illegal gratification 
and this also is true; but they never pur¬ 
ported to be performing their duty as such. 
The cases cited to us were apt illustrations 
of cases in which a public servant in pur¬ 
porting or pretending to perform his duty 
has committed an offence: but there was no 
such purport or pretence here, and to say 
that a member of a District Council is act¬ 
ing in purported discharge of his duties' 
when he accepts a bribe in order to influ. 
ence his decision at a meeting of that body 
is to display the gravest misapprehension 
of what those duties could possibly be. It 
is an independent act committed by one 
whose position gives him the opportunity 
to commit it; but, it is in no way bound up 
with the performance of his duties. In my 
opinion therefore all these applications 
must accordingly be dismissed. 

Spargo J.—I agree that the applicants 
were not acting in the discharge, or pur- 
ported discharge, of their duties when they 
demanded this money, if they did so de¬ 
mand it from the complainant. One of the 
accused in the case, Tun Kywe, filed an 
application, and in this application he said 
that according to the complainant and his 
evidence as disclosed in the preliminary 
enquiry, the alleged offence was committed 
while the accused were acting or purpor. 
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ting to act in discharge of their official 
duty, i. e. voting for the appointment of 
the complainant. There is evidently some 
confusion liere, because tlie offence alleged 
in the complaint ^vas that at the house 
of Ameer Hussain a numlier of members of 
the Council forced the complainant to pay 
them Ks. 500. Whatever they may have 
done at the meeting it is clear that that 
action was not in discharge or purported 
discharge of tlioir official duties. 

K.S./r.k. Applications dismissed. 
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Sharpe J. 

B. N. Paiiday — Applicant. 

V. 

Mohamed Kassim Khan — Respondent. 

Civil Revn. No. 271 of 1937, Decided on 
11th January 1938, against order of Small 
Cause Court, Rangoon, in C. R. Suit No. 
2739 of 1937. 

Civil P. C. (1908), O. 38, R. 11 and S. 73— 

Scope — Judgment-debtor’s money attached 
before judgment — After decree, no steps by 
decree-holder to realize decree — Another 
decree-holder attaching same amount and after 
decree, applying for money being brought in 
Court — First decree-holder not having applied 
for execution before money paid in Court held 
not entitled to rateable distribution. 

Order 38, R. 11 does not excuse an application 
for execution in any circumstances whatever; it 
only says that, upon an application for execution, 
re-attachment of the property need not be applied 
for, if the property has already been attached under 
the order, [P 21 C 1] 

A decree-holder who had obtained attachment 
before judgment of a certain amount of the judg¬ 
ment-debtor lying in the hands of a third person, 
took no steps after the decree was passed to realize 
the decree. A subsequent decree-holder who had 
also attached before judgment the same amount in 
his suit against the same judgment-debtor, applied, 
after a decree in his favour was passed, for direct¬ 
ing the third party to bring the amount into the 
Court. The third party in pursuance of the Court’s 
order paid the money into the Court. The first 
decree-holder applied for rateable distribution of 
the amount between himself and the subsequent 
decree-holder : 

Held that the first decree-holder was not entitled 
to rateable distribution as he had not applied for 
execution of his money decree before the amount 
was paid into the Court : 12 Bom 400 and 34 Mad 
25, Bef, [P 21 C 1] 

M. Ahmed — for Applicant. 

Order. — On 17th February last the 
present applicant for revision presented a 
plaint in the Court of Small Causes of 
Rangoon against one B. V. Eatbnam claim¬ 


ing Rs. 230 said to be due on a promissory 
note. Later that same day he applied for 
the issue of a prohibitory order before judg, 
ment; the application was granted and on 
6th April the attachment before judgment 
was confirmed. The attachment was one 
covering the money then lying to Eath- 
nam’s credit in the books o^the Burma Oil 
Subsidiary Provident Fund Trust (India) 
Ltd., to which Company I will hereafter 
refer as “the Company”. On 7th April the 
present respondent presented a plaint in 
the same Court against the same Rathnam 
claiming Rs. 300 said to be due on another 
promissory note. He, too, applied imme¬ 
diately after presenting his plaint, for a pro¬ 
hibitory order covering the same money 
held by the Company. This second suit 
against Rathnam was uncontested and on 
4th May the respondent obtained a decree 
for the ..amount claimed with costs, the 
second attachment being confirmed on the 
same day. The respondent took no further 
step to realize his decree until the applica- 
tion of 27th July with which I will deal in 
a moment. The present applicant’s suit, 
unlike the respondent’s, was contested by 
Rathnam, and it was not until 18th May 
that the decree was passed in favour of the 
present applicant, who, on 17th June, 
applied for an order directing the Company 
to pay into Court the money covered by 
the prohibitory order of 6th April. Notice 
was issued to the Company who thereupon 
paid the money into Court; the amount so 
paid into Court was Rs. 290-4-0. On 27th 
July the respondent applied under S. 73, 
Civil P. C., for a rateable distribution of 
the Rs. 290-4-0 between himself and the 
present applicant. The learned Judge of the 
Small Cause Court held that the respon¬ 
dent need not apply for execution after 
obtaining his decree, and he directed the 
money to be rateably distributed between 
the two decree-holders. It is in respect of 
that decision that the present application 
for revision is made. 

The point for decision is: Was it neces¬ 
sary for the respondent, in order to obtain 
a rateable distribution, to apply for execu¬ 
tion after obtaining his decree ? If so, was 
the decision of the lower Court otherwise 
than “according to law” so as to call for 
revision under S. 25, Rangoon Small Cause 
Courts Act ? Mr. Ahmed, for the applicant, 
contends that the words of S. 73 are clear 
and that, unless the respondent applied to 
the Court for the execution of his money 
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decree before the money was paid into 
Court, he could not obtain an order for 
the money to be distributed rateably. Mr. 
Ahmed relies upon 12 Bom 400^ and 34 
Mad 25.* It is unfortunate that there has 
been no appearance by or on behalf of the 
respondent, and I have not therefore had 
the assistance of any contrary argument. I 
apprehend however that the case for the 
respondent would have been that, having 
regard to the terms of O. 38, K. 11, Civil 
P. C., it was unnecessary for him to apply 
for execution, as he had already attached 
the property before judgment. I do not 
think that that is a sound argument. Order 
38, E. 11,^ does not excuse an application 
for execution in any circumstances what¬ 
ever: it only says that, upon an application 
for execution, re-attachment of the pro¬ 
perty need not be applied for if the pro¬ 
perty has already been attached under the 
order. As a matter of fact, the words of the 
old S. 490 (under which 12 Bom 400' was 
decided) were "to re-attach property in exe- 
cution^of such decree” where now stand the 
words "upon an application for the execution 
of such decree to apply for a re-attachment 
of the property”. The new words "upon 
an application” make it clear that after 
decree the decree-holder must apply in the 
usual way. 

34 Mad 25,* supra was also decided 
under the old wording, and my attention 
has not been drawn to any reported deci¬ 
sion since the coming into force of the Code 
of Civil Procedure of 1908. Any ambiguity 
or doubt which may previously have existed 
has been removed by the wording of the 
present E, 11 of O. 38. In my judgment, 
therefore, it was necessary for the respon¬ 
dent to apply for execution of his money 
decree before the Company paid the money 
into Court: he did not do so; and accord- 
ingly he was not entitled to an order for a 
rateable distribution of the money in Court. 
Prom that it follows that the decision of 
the lower Court was not according to 
law'', but that does not of itself entitle the 
applicant to revision. The word in S. 25, 
Eangoon Small Cause Courts Act, 1920, is 
may , and not shall”; this Court has a 
discretion as to what, if any, order it will 

pass when satisfied that a decree or order 

% 

1. Pollonji Shapurji v. Edward Vaughan Jordan. 

(1888) 12 Bom 400. ' 

2. Arunachellum Chettiar v. Haji Sheik Meera 

Rowther, (1911) 34 Mad 26=7 I C 856=1910 

. M W N 688. 
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made by the Court of Small Causes is not 
according to law I have considered tho 
nnitter as carefully as I can, without, as I 
have already said, the benefit of having any 
argument addressed to me on behalf of tlie 
respondent. On the whole I think that this 
is a case in which I may properly interfere 
in revision. This application is granted, 
and the order of the Court of Small Causes 
dated 31st August 1937 ordering a rateable 
distribution of the money in Court must be 
set aside with costs. 

N.S./r.K. Application granted. 
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Mya Bu Offg, C. J. and Mackney J. 
U Zawtipala — Appellant. 

V. 

U Tkatdama — Respondent. 

Pirst Appeals Nos. 14 and 49 of 1938, 
Decided on 28th July 1938, against decree 
of Asst. Dist. Court, Bassein, in C. E. S. 
No. 3 of 1937. 

(a) Buddhist Law (Burmese)—Representative 
suit under O. 1. R. 8, Civil P. C., by Burmese 
monk who is not presiding monk of thekyaung- 
daik for recovery of land on the ground that it 
IS aramika sanghika property, on behalf of all 
sanghas of kyaungdaik, and not on behalf of 
general body of sanghas is not maintainable. 

A suit under 0. 1. Rule 8, Civil P. C.. by a Bur¬ 
mese “onk who is not the presiding monk of the 
kyaungdaik in which he resides, for the recovery of 
certain land on the ground that it is aramika sang¬ 
hika property on behalf of all the sanghas of the 
kpundaik (and not on behalf of the general body 
o sanghas) is nob maintainable, inasmuch as none 
of the sanghas or monks residing in the kyaung. 
daik IS entitled individually to the control, manage, 
ment or possession of the property in addition to 
mere use and enjoyment. The property is the pro- 
perty of the sanghas in general and not the pro- 
Ijrty of the sanghas of a particular locality. It is 
the presiding monk alone who is entitled to 
management, control and possession. The plaintiff 
m such a suit is also not entitled to a declaration 
tnat the lands m suit constitute aramika sanehika 
property for the enjoyment and benefit of the san¬ 
ghas of the kyaungdaik, as that would convert the 

AT "" different character ; 

AI E 193? Rang 76. Ref. [P 23 C 2; P 24 C 1) 

(b) Buddhist Law (Burmese) — Posealika 

property - Claim for. roggaiika 

. No one can claim possession of poggalika pro- 
perty against the poggalika owner himself. ^ 

[P 230 2] 

(c) Buddhist Law (Burmese) — Aramika san- 
ghika property — Nature of. 

Aramika sanghika property is only one kind of 
sanghika property. The right of use in such X 

perty Testa m the monks residine in a 
locality but far the sake ol convcfiece the p^wer” 
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control resides in a particular monk such as the 
presiding monk of that locality. [P 23 C 2] 

U Chun Iltooii — for Appellant. 

P. B. Sen — for Be&pondent. 

Mya Bu Offg. C. J. — In this case the 
plaintiff U Thatdama, a Burmese monk 
residing at Nyaunghintha Kyaungdaik, 
Bassein, instituted this suit in virtue of 
O. 1, B. 8, Civil P. C., on behalf of all the 
sanghas (monks) of the said Kyaungdaik, 
praying for a decree for possession of cer¬ 
tain pieces of paddy land -which were at 
the time and for Sbout four years before 
this suit under the control and manage¬ 
ment of the defendant, U Zawtipala, presid¬ 
ing monk of the Mingala Yama Kyaungdaik 
at Kangyidaung, about two hours’ journey 
from Bassein. Before his death which took 
place on the 13th lasokeof Thadingyut 1295 
B. E., corresponding to 16th October 1933, 
one XI Pandissa was managing and control¬ 
ling Nyaunghintha Kyaungdaik together 
with the lands in question either as pog- 
galika property or as presiding monk of the 
Kyaungdaik. The plaintiff, U Thotdama, 
had been a resident of the Kyaungdaik but 
he went to Mandalay in 1925 or 1926. 
About three months before U Pandissa’s 
death the plaintiff was invited to return 
from Mandalay and to reside in the 
Kyaungdaik, and according to the evidence 
he was appointed by U Pandissa as the 
taik-ok of the Kyaungdaik, but on the very 
day of U Pandissa’s death a telegram -was 
sent to U Zawtipala who came to the 
monastery that very evening, took charge 
of the deeds relating to the lands in dispute, 
made a list of the properties left behind by 
U Pandissa, and took the leading role in the 
arrangements for the funeral of U Pandissa. 
Thereafter he went back to his own kyaung¬ 
daik at Kangyidaung. The rent due from 
the paddy lands in suit for the years 1933-34 
was collected by him and in Pyatho 1296 
B. E., that is about January 1935, U 
Zawtipala came and resided in Nyaungbin- 
tha Kyaungdaik and also realized the rent 
of the lands in suit. 

It appears that after a short spell of 
residence B Zawtipala went back to Kang, 
yidaung but came to Nyaunghintha Kuanng- 
daik to spend the Lent of 1297 B. E. He 
arrived shortly before the commencement 
of the Lent, somewhere about the beginning 
of July 1935. Shortly after the commence¬ 
ment of the Lent, a'dispute arose between 
him and some of the monks residing in the 
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Kyaungdaik which was placed before a 
meeting of some monks and laymen at 
which, however, nothing definite was set¬ 
tled. So the matter was submitted to 
another meeting at which it was decided 
that the matter in dispute was to be refer, 
red to the arbitration of some leading saya. 
daws (monks). It was actually so referred. 
The dispute, however, was not finally set¬ 
tled with the result that on 26th January 
1937 the plaintiff, U Thatdama, filed this 
suit. 

Roughly speaking, there were about eight 
monasteries in the Kyaungdaik, the resi¬ 
dents of six of which followed the lead of U 
Thatdama while the residents of the other 
two adhered to U Zawtipala. The followers 
of U Thatdama were in the majority so far 
as the monks residing in Nyaunghintha 
Kyaungdaik were concerned. The minority 
upon receipt of notices under O. 1, Rule 8, 
came in and filed their written statement 
supporting the claim of U Zawtipala. U 
Zawtipala claimed that the whole Kyaung¬ 
daik was the dwithantika property of U 
Pandissa and himself and, therefore, on the 
death of U Pandissa the whole of the 
kyaundaik devolved on him as the survi¬ 
vor. In the course of the evidence and not 
quite irrelevant to the issue whether U 
Thatdama was the presiding monk of the 
Nyaunghintha Kyaungdaik, U Zawtipala 
claimed that he was the presiding monk of 
the Nyaunghintha Kyaungdaik. The learn¬ 
ed trial Judge held that one out of the 
four pieces of land was the poggalika pro¬ 
perty of U Pandissa while three were san- 
ghika property and that, in respect of the 
poggalika land, the defendant, U Zawtipala, 
received it as poggalika property in virtue 
of his being a dwithantika holder of the 
land with U Pandissa and of the devolution 
upon him thereof upon the death of TJ 
Pandissa, while the other three pieces of 
land were aramika sanghika property. The 
trial Court also found that although the 
defendant, U Zawtipala, had, after the 
death of U Pandissa been conducting Wm- 
self in such a way as to denote recognition 
on the part of the sanghas resident in 
Nyaunghintha Kyaungdaik of his possession 
as a monk entitled to control and manage¬ 
ment, yet, as he was not a resident of 
Nyaunghintha Kyaungdaik, he could not be 
held to be the presiding monk of Nyaung- 
bintha Kyaungdaik. As regards .U That¬ 
dama, the learned trial Judge disbelieved 
the evidence tendered to show that he was 
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the presiding monk of the Kyaungdaik after 
the death of U Pandissa. 

The most important question of fact in 
this appeal is whether U Thatdama is the 
presiding monk of Nyaungbintha Kyaung- 
■daik. Upon this point, the finding of the 
learned trial Judge upon the evidence of 
the witnesses before him must be given its 
■due weight. He pointed out that some of 
the witnesses who are monks gave such an 
•exaggerated account of the matter that 
they spoke of facts which U Thatdama 
‘himself did not allege, and that at no time 
during the disputes which were placed 
•before the meetings of monks and laymen 
•and, in fact, at no time since the institu¬ 
tion of this suit was the right of control 
.^nd management of U Zawtipala of the 
lands in dispute questioned. All that gave 
rise to the disputes was the dissatisfaction 
At the way in which U Zawtipala adminis¬ 
tered to their comforts and maintenance 
•out of the income that he had derived from 
the lands. In these circumstances and in 
view of the fact that U Zawtipala was for 
€ome two or three years exercising some 
Tight of control and management of the 
paddy lands in question and also in the 
•affairs of the Kyaungdaik, the finding that 
U Thatdama is not the presiding monk of 
the Kyaungdaik must be upheld. It is in¬ 
conceivable that U Zawtipala was allowed 
to take a list of the properties left behind 
•by U Pandissa to take possession of the 
title deeds of the lands in question, manage 
them and utilize the rents in the manner 
(he thought fit for nearly three years if, 
during that time, there was some other 
imonk holding the position of a duly con¬ 
stituted presiding monk of Nyaungbintha 
Kyaungdaik. The ground upon which the 
learned trial Judge held that U Zawtipala, 
in spite of the fact that he did some acts 
■which showed that the residents of Nyaung- 
ibintha Kyaungdaik tacitly acknowledged 
'bU position as a monk entitled to manage 
Aud control the Kyaungdaik, was not the 
presiding monk of the Nyaungbintha 
Kyaungdaik must also be affirmed because 
it is difficult to conceive of a monk resident 
'elsewhere being considered by the residence 
•of the Kyaungdaik to be in a position to 
administer the affairs of the Kyaungdaik 
in an efficient manner. 

In the circumstances of the case the first 
question that arises is whether the plain, 
^tiff’s suit is maintainable, and it resolves 
Itself into whether the plaintiff, who is not 


tho presiding monk of the Kyaungdaik can, 
in this suit, obtain the relief that ho claims; 
which is (or possession of the four pieces 
of paddy land. If the four pieces of paddy 
land are the poggalika property of U Zawti. 
pala, as he claims that they are, then the 
plaintiff's suit must fail. No one can claim) 
possession of poggalika property as against 
the poggalika owner himself. Be that as it 
may, in the determination of the question 
as to the maintainability of the suit we 
need not and do not desire to enter upon 
the dispute as to whether all or any of the 
four pieces of land is poggalika property. In 
the consideration of the question as to the 
maintainability of the suit and for the pur. 
pose only of considering this question we 
proceed upon the assumption that all the 
four pieces of land are aramika sanghika 
property as claimed by the plaintiff. Ara¬ 
mika sanghika property is only one kind of 
sanghika property. Sanghika property is 
property which belongs to the sanghas in 
general. It may arise on the death of a 
poggalika owner, as I pointed out in 14 
Rang 566^ at p. 570 or because it was dedi¬ 
cated as sanghika property. According to 
the opinion that I expressed in that case, 
property of the kind which is in dispute in 
the present suit is sanghika property of the' 
kind known as aramika sanghika. The right 
of use in such property vests in the monks 
residing in the particular locality but for 
the sake of convenience the power of con. 
trol resides in a particular monk such as 
the presiding monk of that locality. 

Nothing has been brought before us to 
induce me to cast any doubt about the 
correctness of those propositions. In myi 
opinion the claim of the plaintiff to the 
possession of lands in dispute upon the 
footing that they are aramika sanghika' 
property on behalf of all the sanghas of 
Nyaungbintha Kyaungdaik is misconceived.^ 
The plaintiff’s claim presupposes that the 
sanghas or monks residing in Nyaungbin¬ 
tha Kyaungdaik were entitled to control, 
management or possession in addition to 
mere use or enjoyment. Individually, none 
of such monks is entitled to such possession. 
The property is the property of the sanghas 
in general; not the property of the sanghas 
of that locality alone. The presiding monk 
holds the property, manages and controls 
the same for the benefit of those resident 
in the monastery, b ut in doing so he exer. 

1. U Zawtika v. U Kalyana, (1937) 24 A I R 
Rang 76=168 IC 967=14 Rang 566. 
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cises tlie power of the sanghas in general 
who arc tlic owners of the property. Thus 
neither tlie plaintiff nor the sanghas that 
he represents in this suit is entitled to the 
possession, control or management of the 
lands in suit. It is in this sense this suit 
must be held to be not maintainable. It 
is the presiding monk who is entitled to 
the possession, management and control. If 
the residents of the Kyaungdaik are dis¬ 
satisfied with the present management and 
control of the property they must take 
steps to have a presiding monk appointed 
who will have the right of possession, 
management and control. Whether the pro. 
perty is sanghika property or poggalikapro. 
perty is a question which must be decided 
in a properly framed suit. When the plain¬ 
tiff has had himself constituted a presiding 
monk of the Kyaungdaik, he will be en¬ 
titled to possession, management and con¬ 
trol of such of the i)ioperty in dispute as 
is aramika sanghika property. 

It is important to bear in mind that this 
suit is not a suit on behalf of the general 
body of sanglias. In a suit on behalf of the 
general body of sanghas in respect of san. 
ghika property there w'ould probably be no 
difficulty whatever in passing a decree in 
favour of the plaintiff in a properly framed 
suit, viz. a decree for possession based upon 
the title of the general body of sanghas but 
that would be a suit of quite a different 
character from that before us where the 
plaintiff purports to sue only on behalf of a 
limited circle of sanghas, viz. the sanghas 
of Nyaungbintha Kyaungdaik only. The 
learned advocate for the plaintiff.respon¬ 
dent asks that if a decree for possession 
cannot be granted in this case the plaintiff 
may be granted a decree declaring that the 
paddy lands in suit constitute aramika 
sanghika property for the enjoyment and 
benefit of the sanghas of Nyaungbintha 
Kyaungdaik. Such a suit would be entirely 
different in character and we do not think 
that at this stage the conversion of a suit 
for possession into one for mere declara¬ 
tion should properly be allowed. For these 
reasons, wo allow this appeal setting aside 
the decree of the trial Court and direct 
that the suit be dismissed with no order 
for costs. The cross appeal by the plaintiff 
in Civil First Appeal No. 49 of 1938 is 
dismissed without costs, 

Mackney J.—I agree. 

e.m./r.k. Ap'peal allowed. 


A. I. 
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Mackney J. ^ 

Arjan Singh — Appellant. 

v. 

Kishen Singh and another — 

Respondents,- 

Special Second Appeal No. 206 of 1937,. 

Decided on 18th January 1938, fromJudg-’ 

ment of District Court, Kyaukse, in C. A» 

No. 1 of 1937. ^ 

% 

(a) Upper Burma Land and Revenue Regular 
tion (1889), S. 53, Cl. (1) and Sec. 25 (c), (d)-^ 
Suit for ejectment of persons occupying stated- 
land without permission of Collector does no^. 
lie in Civil Court. 

I 4 

The ejection of persons who have been stayin^- 
on or occupying state-land without the permission, 
of the Collector, from the same is a matter which a». 
Revenue Officer is empowered by or under R^ula* 
tion to dispose of and a Civil Court has no juris¬ 
diction in the matter under Sec. 53 (1), and a suit 
for ejecting such persons by a lessee holding undei(' 
the Government does not lie in a Civil Court. Thd- 
case would be diderent if it is a dispute between, 
two private parties, neither of whom claim a grant, 
or lease from the Government and the suit would- 
lie in a Civil Court : A I B 1924 L B 194, Bef. 

[P 25 0 1, 2T 

(b) Upper Burma Land and Revenue Regi^- 
tion (1889)—Powers conferred by Regulalioii- 
on oMcers of state do not devolve on lessee of 
state-land nor can Civil Court exercise the- 
powers. 

The Regulation confers certain powers on tha- 
officers of the state and provides that occupiers oi 
state-land may not be ejected from such land sava- 
in certain circumstances and by officers so em¬ 
powered to act in those circumstances. The powers- 
of these officers do not devolve on a lessee of state^ 
land, nor can a Civil Court exercise these powers. 

[P 25 0 2J. 

Twa Aung — for Appellant. 

Judgment. — The plaintiff-appellanf?- 
Arjan Singh is the holder of a lease of 
a certain piece of land granted by th^ 
Deputy Commissioner of Kyaukse undet* 
the rules under the Upper Burma Land and 
Revenue Regulation of 1889. Arjan Singh* 
sued the defendants-respondents for eject-- 
ment from a portion of this piece of land,, 
of which they were in occupation with, 
their house. The Township Court held that 
it was not open to it to question the valU 
dity of the lease and consequently theplain-^ 
tiff must be regarded as the owner of the*- 
land and entitled to a decree. Against this de¬ 
cision, the defendants-respondents appealed 
to the District Court. The District Court 
found that the plaintiff fraudulently ob-t 
tained the lease in collusion with the iotw 
mer occupant of the land and that it wouldi 
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be grossly unfair to eject the respondent 
who had been in occupation for a number 
of years, and whose tenant the plaintiff 
had at one time been, simply because the 
plaintiff was clever enough to obtain the 
lease. As a matter of conscience, the learned 
District Judge thought that he could not 
permit such injustice to be done. He accord¬ 
ingly set aside the decree and dismissed the 
plaintiff’s suit. The plaintiff has now 
appealed to this Court. The land in ques- 
tion is state-land. S. 25 (c) of the Regula¬ 
tion lays down that : 

An occupier of state-land may not, except for 
aefault in tho payment of land revenue due from 
him to the Government, be ejected from such 
land \vithout such notice as may be prescribed by 
rules to be made by .the Local Government in this 
behalf or failing such notice, such compensation 
as, subject to any such rules, the Collector may, 

having regard to all the circumstances of the case, 
deem just. 

Clause (d) reads: 

A person occupying state-land without the per¬ 
mission of the Collector, or of some other officer 
authorized by rules to be made by the Local 
Government in this- behalf, or occupying such 
land with such permission and making default in 
the payment of the land revenue due from him to 
the Government in respect thereof, may at any 
time be ejected from tho land by order of the 
Collector. 

Now the facts show that the defendants- 
respondents had in fact been occupying that 
portion of the land leased to the plaintiff- 
appellant which is now in their occupation 
for about 14 years. The plaintiff obtained • 
his lease only in 1936. It is quite clear 
that the defendants-respondents are occupy¬ 
ing state-land without the permission of the 
Collector. Consequently, they may at any 
time be ejected from the land by the order 
of the Collector. 

- Section 53, Clause (l), of the Regulation 
reads thus: 

Except as otherwise provided by this regulation 
4 Civil Court shall nob have jurisdiction in any 
matter which the Local Government or a Revenue 
Officer is empowered by or under this Regulation 
to dispose of. 

Now the matter of the ejectment of the de. 
fendants-respondents from state-land, who 
stayed on or occupied it without the per. 
mission of the Collector, is clearly a matter 
which a Revenue OflScer is empowered by 
or under the Regulation to dispose of, and 
it would seem therefore that a Civil Court 
cannot have jurisdiction in the matter. The 
learned counsel for the appellant argues 
that the plaintiff-appellant by his lease 
has obtained all the rights of the State. 

I do not think that this is a sound, conten. 


tion. Tlie Regulation confers certain poworH 
on the officers of the State and provides 
that occupiers of state-land may not bo 
ejected from such land save in certain cir. 
cumstances and by officers so empowered 
to act in those circumstances. The powers 
of these oflicers do not devolve on a lessee 
of state-land, nor can a Civil Court exer¬ 
cise these powers. I have not been able to 
find any parallel case in the reported rul- 
ings of this Court or the Court of the Judi- 
cial Commissioner of Upper Burma. The 
case would be different if this were a dis¬ 
pute between two private parties, neither 
of whom claimed under a grant or lease 
from Government : 8 L B R 71^ which 

deals with the application of the Lower 
Burma Town and Village Lands Act, S, 41 
which is rather differently worded from 
Section 53 of the Regulation and reads : 

No Civil Court shall have jurisdiction to deter¬ 
mine any matter which, under this Act, is to be^ 
detennined by the Revenue Officer and any claim 
to any right over land as against the Government. 

It was held that the eviction of a squatter 
by another squatter, or of a sub-lessee by a- 
lessee (from Government) is not a matter that 
is to be determined by the revenue authority. 
Had the defendants-respondents been put 
into possession by the plaintiff-appellant 
the case would have been entirely different 
and a suit would lie in a Civil Court. In, 
my opinion the suit was clearly barred by! 
Sec. 53 (l) of the Upper Burma Land and 
Revenue Regulation, 1889. This appeal is 
therefore dismissed. Tlie appeal was heard 
ex parte. The plaintiff must apply to the 
Collector of the District for redress. 

R.M./r.k. _ Appeal dismissed. 

1. Sit Yin V. Ma Shin, (1914) 1 A I R L B 194= 
29IC872=8 LBR71. 
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Dunkley J. 

Maung Nyein — Applicant. 

I 

V* 

. Burma Electric Supply Go. Ltd., Man- 
dalay — Respondent. 

Civil Revn. No. 49 of 1938. Decided on 
18th March 1938, from order of District 
Coui’b, Mandalay, in Civil Appeal No. 64 of 
1937. 

(a) Civil P. C. (1908), O. 44, R. 1 — Proce¬ 
dure on pretentaUon of application for leave to 

appeal a* pauper itated—Application for leave 

to appeal in forma pauperis admitted — Notice 
usued to opposite party-It is open to opposite 

. ? ** hearing to show that case does not 
satisfy Proviso to O. 44, R. 1. 
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The correct procedure on the presentation of an 
application for leave to appeal as a pauper is, if the 
Court does net see fit to reject the application on 
hearing the applicant only, to issue notice (with¬ 
out calling for the record), in Form Nn. 11 of 
Appx. G. to the respondent and the Government 
Pleader, and then to hear all parties in regard to 
the question raised by the Proviso to R. 1 of 0.44, 
and come to a decision thereon, and also to decide 
the question of pauperism if that falls to be decided 
under E. 2: A Z i2 1017 P C 179, Bel. on. 

[P 28 C 1, 2] 

When an application for leave to appeal in forma 
pauperis is admitted and the Court orders notices 
to issue to the opposite party and the Government 
Pleader, it is open to them at the final hearing of 
the rule to show that the case does not satisfy the 
Proviso to Rule 1 of 0. 44, and the Court has to 
consider the question whether the decree is con¬ 
trary to law or to some usage having the force of 
law or is otherwise erroneous or unjust : A I R 
2017 P C 179. Appl.; AIR 1931 Pat 183 (F D): 
AIR 1934 Lah 72 and AIR 1934 All 424, 
Appr.; AIR 1032 Mad 523, Dissent. [P 28 C 1] 

(b) Civil P. C. (1908), O. 44, R. 1 and S. 149 
— Application for leave to appeal in forma 
pauperis rejected on ground that Proviso to 
O. 44, R. 1 was not satisfied — Court cannot 
grant applicant time to pay court-fee. 

Where an application for leave to appeal in 
forma pauperis is rejected on the ground that the 
Proviso to 0. 44, R. 1 was not satisfied, the Court 
has no power to use its discretion under 8.149and 
grant time to the applicant in which to pay the 
court-fees on his memorandum of appeal '.AIR 
2935 Rang 336, Foil. [P 28 C 2] 

K. C. Sanyal — for Applicant. 

Mootliam — for Respondent. 

Order. — Errors of practice in the Dis¬ 
trict Court of Mandalay have given rise to 
this application in revision. The applicant, 
Maung Nyein, was permitted to sue the 
respondent company in forma pauperis in 
Civil Regular No. 131 of 1937 of the Sub. 
divisional Court of Mandalay, and his suit 
was dismissed. He then desired to prefer an 
appeal in forma pauperis in the District 
Court of Mandalay against the dismissal of 
his suit, and for this purpose he personally 
presented in the District Court a schedule 
of properties and an affidavit verifying 
the correctness of the schedule, a copy of 
the judgment and decree of the Subdivi. 
sional Court, and a memorandum of six 
paragraphs which was not “signed and 
verified in the manner prescribed for the 
verification of pleadings.” The first five 
paragraphs of this memorandum referred to 
his pauperism, and the sixth contained the 
grounds of appeal. This form of presenting 
an appeal in forma pauperis is not in 
accordance with the provisions of O. 44, 
R. 1, Civil P. C., which requires two sepa- 
rate papers to be presented: first, an 


application duly signed and verified for per. 
mission to appeal as a pauper, and second, 
a memorandum of appeal (the latter, of 
course, being accompanied by copies of the 
judgment and decree appealed from. The 
application ought to have been rejected on 
this ground, under the provisions of O. 33, 
R. 3 (as substituted by the Rule Committee 
of this Court), the provisions of O. 33 being 
made applicable to pauper appeals by R. 1 
of O. 44 ; or opportunity might have been 
given to amend it and bring it into proper 
form. However, the learned District Judge, 
apparently without referring to the law on 
the subject of pauper appeals, accepted it, 
and passed a wholly incorrect order on it. 
The order was as follows : 

12th October 1937.— Memo of pauper appeal 
filed by appellant in person. Call for record and 
put up on 3rd November 1937. 


What is a memo of pauper appeal 
passes my comprehension. The first step to 
be taken on the presentation of an applica¬ 
tion for leave to appeal as a pauper is to 
see whether the application complies in 
form with the provisions of 0. 44, Rule 1, 
and O. 33, Rule 2. If it does comply with 
those provisions, the next step to be taken 
is not to call for the records, but, as re¬ 
quired by the Proviso to Rule 1, O. 44, to 
peruse the memorandum of appeal and the 
copies of the judgment and decree appealed 
from (which papers are filed with the ap- 
‘plication) and come to a decision whether 
or not the requirements of the Proviso are 
satisfied ; and, as Jenkins G. J. in 28 Bom 
451^ at p. 453, and Beasley 0. J. in 56 Mad 
323^ at p. 326 have pointed out, the rea¬ 
sons for granting leave to appeal as a pau¬ 
per, if leave is granted, should be briefly 
recorded. In the present case, the applica¬ 
tion, with the records, came before another 
learned District Judge, who treated the 
application as if it were an ordinary memo¬ 
randum of appeal, heard the pleader for the 
appellant, and then recorded the order: 
“Admitted. Notice to respondent for 18th 
November 1937.” It is urged that the only 
construction which can be placed on the 
word “Admitted,” as used in this order, is 
that it means that leave to appeal m a 
pauper was granted, and I agree that, if it 
means anything at all (which I beg leave 
to doubt), it can have no other meaning- 

1. Sakubai v. Ganpat Bamkrishna, (1904) 28 Bom 

451=6 Bom L B 442. _ _ 

2. Narayana Bao v. Veetayya, (1933) 20 A I » 
Mad 619=144 I 0 940=56 Mad 323=64 M 
L 1 433. 
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Notice in the ordinary form, under E. 14 

No. 6 of Appendix G. Seh. 1 
Civil P. C.), was then issued and served on 
the respondent, and after a slight delay the 
appeal came on for hearing before a third 
District Judge. For the respondent company 
it was argued at the hearing that the Pro. 
V130 to Rule 1, 0. 44 was not satisfied, and 
on this ground, by his order of 6th Decern, 
her 1937 the learned District Judge rejected 
the application to appeal as a pauper. It is 
■now contended that the order of the learned 
Disrict Judge was without jurisdiction, as 
question whether or not the Proviso to 
B. 1, O. 44 was satisfied could not be con. 
sidered, and the respondent could not be 
^eard on this question after the application 
had been admitted and notice had been 
ordered to issue to the respondent. 

From the action which was taken, it 
^ems fairly clear that the provisions of 
O. 44 were not present in the minds of 
■either of the two District Judges who first 
■dealt with this matter, but that consider¬ 
ation hardly affects the present point. On 
this point the decisions of the Madras High 
•Court are in conflict with those of other 
High Courts. Of course, the notice issued 
to the respondent company by the District 
Court in this case was in the wrong form. 
It should have been in form No. 11 of Ap. 
pendix G, Sch. 1 of the Code, and not in 
form No. 6. In the latest ruling of the 
Madras High Court on this point, 55 Mad 
S82, the Bench qualified considerably the 
decisions in the earlier cases in 49 M L J 
353* and 53 Mad 245,® in which it was 
held that the respondent on an application 
for leave to appeal as a pauper had no locus 
tStandi to appear and require to be heard; 

53 Mad 245® was subsequently dissented 
from in 56 Mad 323.2 In 55 Mad 982® it 
was held that the respondent may as a 
matter of indulgence be, but is nob entitled 
as a matter of right to be, heard on the 
<3ue3tion whether the decree of the lower 
Court is contrary to law or to some usage 
naying the force of law or is otherwise 
erroneous or unjust.” It is clear from the 
judgments in this case that the Court was 
concerned to support a practice of the 
Madras High Court which had been fob 


8. Bomasundaram Ohettiar v. Aninachalam 
Cbettiar, (1932) 19 A I R Mad 623=139 I G 
662=65 Mad 962=68 M L J 26. 

4. Parasuramudu v. Eamanna, (1926) 12 A I R 
Mad 1178=87 I 0 960=49 M L J 863. 

5. In re Chennamma, (1981) 18 A I R Mad 198 
=122 I 0 337=68 Mad 245=68 M L J 196. 


lowed for 32 years, and the judgments pro¬ 
ceeded mainly on the use of the word 
perusal” m the Proviso to R. 1, 0. 44. If 
the word perusal is to have the very res. 
trictive meaning given to it by the learned 
Judges in that case, namely that the Court 
must come to a decision on this point with, 
out hearing the respondent, then it must 
equally mean that the applicant himself 
cannot be beard; in fact, the result of 
placing this meaning on the word “perusal” 
would be that the Judge must receive the 
application in the secrecy of his Chamber 
and in secrecy decide the question raised 
by the Proviso to Rule 1. 0. 44, plainly an 
absurd result. The learned Judges further 
held that form No. 11 iu Appendix G, 
which is the form prescribed to be issued 
under O. 44, R. 1 only gives an opportunity 
to the respondent to show that the appli¬ 
cant IS not a pauper. With the greatest 
respect, this is, to my mind, clearly incor¬ 
rect. The question of pauperism has usually 
been decided in the regular suit, and ordi¬ 
narily the Proviso to R. 2, 0. 44 applies. 

^ I have said, the form is issued under 
Rule 1, and its operative part reads as fol¬ 
lows ; 

Notice is hereby given to you that if you 
desire to show cause why the applicant should not 

to appeal as a pauper an opportunity 
will be given to you of doing so. 

meaning of these words is 
that the respondent will be given an oppor. 

tumty of putting forward any grounds on 
which he contends that the application to 
appeal as a pauper ought not to be granted • 
they are not confined to the question of 
pauperism only. Ramesam J. in his judg, 
ment (at page 986) said that the forms 
appended to the Code should not be allowed 
to extend the meaning of the Sections and 
the Rules m the Code; bub the above line of 
argument does nob use the form for the 
prpose of extending the meaning of R. 1 
but uses It merely for assistance in constru¬ 
ing the provisions of the Rule. With all due 
respect, I am obliged to dissent from the 
decision in 65 Mad 982.® It appears to mo 
to be contrary to the principle laid down 

Council in 

41 Mad 412. The point raised in that 
appeal was whether, when an appeal had 
been admitted after the period of limitation 
m the absence of the respondent, the ques. 
of the suffici ency of the cause shown 

6. Kriehnasami Panikondar v Rarnfl.<i(.Tni 

(1917) 4 A I E P 0 179 0 498 -A' 

Mad 412=45 I A 25 (P O). 
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for the tleliiy in filing tlie appeal could be 
raised again ))y tlie respondent after his 
appearance. Tlie lieadnote of the decision 
reads as follows : 

Tho a^lrnis^ion of an appeal after the period of 
liiniiation has expired deprives the respondent of a 
valual.lo lij^lit hy putting in peril the finality of 
the order iii favour. When an order admitting 
an appeal lia< been made in the absence of the 
respondi i;i, and without notice to him, to pre- 
clu(.l<' him from (questioning its propriety would 
amount to a denial of ju.stice. Such an order, so 
made, should therefore bo treated as open to recou- 
sideration at the instance of the respondent. 

This case was cited in 55 Mad 982,^ but, 
the learned Judges said that they did not 
see any analogy between the two proceed¬ 
ings. With the greatest respect, there is, in 
my ojiinion, a complete analogy, for the 
lieadnote of the Privy Council decision 
would ajiply in terms to the present matter 
if the words "the grant of leave to appeal 
as a pauper" were substituted for “the 
admission of an appeal after the period of 
limitation has exiiired.” This was the ratio 
decidendi of the decision of a Full Bench 
of the Patna High Court in 10 Pat 606^ in 
whicli, overruling several previous decisions 
of tlie Court to tlie contrary, the Full Bench 
held that when an application for leave to 
appeal in forma pauperis is admitted and 
the Court orders notices to issue to the 
opposite party and the Government Pleader, 
it is open to them at the final hearing of 
the rule to show that the case does not 
satisfy the I’roviso to R. 1 of O. 44, Civil 
P. C., and the Court has to consider the 
question whether the decree is contrary to 
law or to some usage having the force of 
law or is otherwise erroneous or unjust. The 
same conclusion has been reached by the 
Lahore and Allahabad High Courts in 
15 Lah 132® and 56 Ail 895.'-’ I am in 
entire agreement with the decisions in 
these cases. 

In my opinion, the correct procedure on 
the presentation of an application for leave 
to appeal as a pauper is, if the Court does 
not see fit to reject the application on 
hearing the applicant only, to issue notice 
(without calling for the records), in Form 
No. 11 of Appendix G, to the respondent 

7. Tilak Mahton v. Akhil Kishore, (1931) 18 

AIR Pat 183=132 I C 364=10 Pat 606=12 
P L T 156 (P B). 

8. Benarsi Das v. Munsbi Ram, (1934) 21 A I R 

Lah 72 = 152 I C 171=15 Lah 132=36 P L R 
447. 

9. Secretary of State v. Mt. Sonkali, (1934) 21 

A I R All 424=148 I C 024 = 66 All 895 = 
(1934) A L J 827. 
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and the Government Pleader, and then to 
hear all parties in regard to the questionl 
raised by the Proviso to R. 1 of 0. 44 and ■ 
come to a decision thereon, and also to 
decide the question of pauperism if that 
falls to be decided under R. 2. This proce-' 
dure is in accordance with the practice^ 
recommended for adoption by the Judicial. 
Committee in 41 Mad 412,® that all such, 
preliminary questions should be finally 
determined at the stage of admission of the* 
appeal. I hold that in considering, as he 
did, the application of the Proviso to E. 1 
of 0. 44 after the appearance of the res* 
pondent the learned District Judge acted, 
legally in the exercise of his jurisdiction*. 
This application in revision therefore fails,, 
and is dismissed with costs, advocate’s fee- 
five gold mohurs. I have been asked, if the 
revision application is unsuccessful, to use 
the discretion which is said to be vested in 
me by S. 149, Civil P. C., and grant time 
to the applicant in which to pay the court -1 
fees on his memorandum of appeal, but the 
case in 13 Rang 50^® is authority for hold* 
ing that I have no power to make any such 
order. ; 

d.s./r.k. Application dismissed. 

10. Vei'tannes v. Lawson, (1935) 22 A IR Rang 
330=159 I C 468=13 Rang 50. 
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MyA BU OPFG. C. J. AND MACKNEY j. 

A. M. Md. Ebrahim — Appellant. 

V. 

Ma Ma and another — Respondents. 

Special First Appeal No. 59 of 1938, 
Decided on 4th August 1938, against decree 
of Small Cause Court, Rangoon, in C. R*-. 
No. 545 of 1938. 

(a) Mahomedan Law — Divorce — Dower-^ 
Divorce by apostasy of wife—If marriage is- 
consummated wife is entitled to whole dower. 

Even if a divorce is brought about by the opera¬ 
tion of the law on the apostasy of the wife, she 
entitled to the whole dower if consummation or 
the marriage had taken place before such div^ca- 
just as much as in a case where the divorce has 
occurred under a talaknama. [P 29 C 2] 

(b) Mahomedan Law — Marriage—Dower-" 
Wife is entitled to recover dower however 
large. 

However large the dower fixed may be, the ww 
is entitled to recover the whole of it from her 
husband’s estate without reference to his circum¬ 
stances at the time of marriage or the value of his- 

estate at his death : 2 All 57S (FB), Foil. . 

fP 30 w 

A. H. Paul — for Appellant. » 

M. I. Khan — for Bespondents.. 
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EliUAliiM V. RIa Ua (Mya Bu Offy. C. J.) 


My& Bu Off^. C. J. —This is an appeal 
ugainst a decree for the payniont of Kupccs 
5000 by the aiipellant to tiie respondont as 
the amount of the dower alleged to liavo 
been agreed upon by the appellant in 
favour of the respondent when they wore 
married on 4th April 1930. The parties 
were Sunni Mahomedans and each of them 
.had been previously married—the ajipel. 
lant twice before—while the respondent was 
a widow with some children by her previ- 
ous husband. At their marriage on 4th 
Apnl 1930, the appellant, in accordance 
with the usual practice and custom, exe. 
cuted a kabinama, which is Ex. A in the 
case, agreeing, inter alia, to pay the respon¬ 
dent a dower of 50 ticals of gold. They 
lived together as man and wife for a few 
years, after which they separated. While 
living apart the respondent obtained an 
orde'r of maintenance under S. 488, Crimi. 
nal P. C. Subsequently, on 28th May 1936, 
the appellant effected a divorce by means 
of a talaknama. In making her claim for 
the payment of the dower mentioned in the 
kabinama, the respondent relies on the 
divorce as a fact which gave rise to her right 
to the immediate payment of the dower. 

The main grounds upon which the appel¬ 
lant resisted the claim in the trial Court 
are : that the marriage between himself and 
•the respondent had become automatically 
dissolved by reason of the respondent having 
apostatized by worshipping spirits, images 
and Buddhist shrines, that upon the dis. 
.solution of marriage by such apostasy, the 
respondent was not entitled to any dower 
and that, in any event, the amount men¬ 
tioned in the kabinama was not the amount 
agreed upon which was only to give ticals of 
gold. The learned trial Judge dismissed the 
defence based upon the alleged apostasy on 
the ground that the issue as to the dissolu¬ 
tion of marriage in consequence of the 
alleged apostasy was res judicata in view 
of the d 0 ci 8 i(m given in the proceeding 
under S. 488. Criminal P. G., to the effect 
that the status of husband and wife still 
subsisted at the time of the order made 
under that Section. It is urged on behalf 
,of the appellant that this view of the trial 
Judge upon the point is erroneous. There is 
considerable force in this contention of the 
learned advocate for the appellant but, even 
.assuming that the alleged apostasy had 
taken place and that such apostasy had 
brought about a dissolution of marriage 
between the parties, the respondent is, in 
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our ()|>inion, entitled to a docreo for tlio 
payment by tbe appellant of the dowen- 
agreed upon at the time of tlio marria'^o 
under the Rfahomedan law. In ‘A Di^^ost of 
Mahornedan Law* by ihiillio, who is a"* well 
known autlun-ity on the subject, the follow, 
ing passage appears at j). 182 : 

Apostasy from Islam by one of ii married pair, 
IS a aiucollatiou of tlieir marriago, which take*? 
eflect immediiitely without requiring the decree of 
a Judge, and without being a repudiation, whe¬ 
ther the occurrence is before or after consumma- 
tiou . yet if the husband he the apostate, the wife 
IS entitled to the whole dower when consumma¬ 
tion has taken place, and half when it has not. If 
the wife be the apostate, she is cquallv entitled to 

onuI;° hetto.'' 

The part of this passage applicable to 
this case on the assumption that the appel- 
lant s allegation as to the apostasy of the 
respondent is true, is the first part of the 
last sentence m the passage quoted above. 

1 . e. if the wife be the apostate, she is 
equally entitled to the whole dower’* when 
consummation has taken place, the parties 
having lived together as man and wife for 
quite a few years before being separated, 
bir Dinshah Fardunji Mulla in his “Prin 
ciples of Mahornedan Law,” Edn 11 akn 
states in S. 243, sub-s. 2. Para. 1 : 

If the marriage was consummated the wife i<? 
imm^ediate payment of the whole of the 
unpaid dower, both prompt and deferred, 

Read with the opening clause of the Sec- 
j ^ statement means that the wife is 
entitled to the immediate payment of the 
whole of the unpaid dower on the comple- 
tiou of a divorce whatever may be the 
mode of divorce. Thege authorities clearly 
enunmate the rule of Mahornedan law to' 
the effect that even if a divorce is broughti 
about by the operation of the law on the apo¬ 
stasy of the wife, she is entitled to the whole' 
dower if consummation of the marriage 
had taken place before such divorce just as 
much as in a case where the divorce has 
occurred under a talaknama. The law onl 
the subject has however been stated in 
Sections 196 and 197 of the ‘Principles of 
Mahornedan Law’ by Tyabji as follows ; 

196. Where a marriage is made void by the 
apostasy of the husband. ( 1 ) if ifc has been con 

is entitled to half 

197. The wife is entitled to no mrf 4 .u 
ap“o:faey.void by her 

As authority for the proposition the 
learned author quotes Baillie, Part 1, p. 182, 
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Part 2, pa'i'es 29, 15 and 127. Sunni Maho- 
niedan law is to be found in Part 1 of 
Baillie’s Digest. The passage appearing in 
that Digest, Vol. 1 at page 182 has already 
been rjiiotei-l above. In our opinion, with all 
respect to Die learned author, it does not 
appear to support the proposition that if the 
marriage has been consummated the wife is 
not entitled to the mahr where the marriage 
l^ecoms void by her apostasy. For these 
reasons we hold that in this case, assuming 
that the respondent has apostatized as 
alleged by the appellant, and even if the 
dissolution of marriage between the appel¬ 
lant and the respondent took place in con. 
sequence of such apostasy the marriage 
having been consummated the respondent 
did not lose her right to obtain the dower 
from the appellant. 

On the question as to the amount of the 
dower agreed upon, the learned trial Judge 
considered the evidence of the parties in 
detail and has pointed out that the wit¬ 
nesses called by the appellant to speak to 
the amount alleged to have been mentioned 
at the time of the marriage were not such 
as to inspire confidence in their testimony. 
Their evidence gave the learned trial Judge 
the impression that they were either not 
in a position to know what the actual 
amount mentioned was or that they were 
not present at the ceremony of marriage. 
The respondent adduced the evidence of 
two witnesses whose presence there could 
not he denied. One was the moulvi who 
conducted the ceremonies and the other, 
one of the attesting witnesses. The fact that 
the witness is a cousin of one of the res¬ 
pondent’s parents does not militate against 
the weight of his evidence but tends to 
show that he was a person who would ordi¬ 
narily bo expected to be present at and 
take more than the ordinary interest in the 
ceremony of marriage of the respondent. 
We see no sufficient ground for interference 
with the finding of fact arrived at by the 
trial Judge upon the evidence as a matter 
of probability. The learned advocate for the 
appellant has pointed out that in view of 
the fact that the appellant was at the time 
when he entered into marriage with the 
respondent a penniless man, while the res¬ 
pondent had some property which she had 
inherited from her deceased husband, it 
was unlikely that the parties would have 
fixed such a heavy dower as is mentioned in 
the kabinama, but it does not seem unusual 
that the amount fixed was incommensurate 
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with the husband’s means. In 2 All 673* 
a Full Bench of the Allahabad High Court 
ruled inter alia that : 

However large the dower fixed may be, the wife 
is entitled to recover the whole of it from her hus- 
band’s estate, without reference to his circum¬ 
stances at the time of marriage or the value of his 
estate at his death. 

Section 218 of the 'Principles of Maho- 
medan Law’, Edn. 11, by Sir Dinshab 
Fardunji Mulla, is also to the same effect- 
In all the circumstances of the case the 
appsal fails and is dismissed with costs. 

Mackney J. — I agree. 

n.s./r.k. Appeal dismissed, 

1. Sugra Bibi v. Masuma Bibi, (1880) 2 All 675 
(F B). 
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Roberts C. J, and Dunkley J. 

Maung Thaung — Appellant. 

V. 

Shaik Abdul Gani — Respondent. 

First Appeal No. 108 of 1937, Decided 
on 1st February 1938, from Judgment ol 
High Court in C. R. No. 155 of 1936. 

(a) Burma Land and Revenue Act (2 of 1876)^ 
S. 44—Owner of property going to another 
place leaving person as caretaker of property 
—Owner subsequently dying—Revenue autho¬ 
rities not knowing this, addressing notice under 
S. 44 to him — Notice handed to caretaker— 
Caretaker not being agent of dead owner notice 
held could not be deemed to be served on per¬ 
son liable to pay and sale held nullity. 

An owner of property fell ill and went to another 
place leaving a person as a caretaker of the pro¬ 
perty with authority to collect rent. The owner 
subsequently died and the revenue authorities not 
knowing this, addressed a notice under Sec. 44 to 
him for municipal and other taxes. When the 
bailifi went to serve the notice, the owner being 
dead was not there and hence the notice was 
handed to the caretaker : 

Held that the caretaker was not agent of th« 
owner as the owner was dead. Hence the notice 
was not validly served on person liable to pay ; ^ 
there was no default made by anybody. It followed 
that the sale of the property was invalid * 
nullity: AIR 1932 Bang 123, Rel.on. [P 81 0 1} 

(b) Burma Land and Revenue Act (2 of 1876L 
S. 56 —Disputes regarding right to occupy land 
between private individuals — Jurisdiction o* 
Civil Court is not barred. 

The prohibition to the jurisdiction of the Civfl 
Courts extends to disputes to which_ Governing 
is a party and not to disputes regar^g the ngfi 
to occupy land between private individuals: Ala 
1915 LB 75 and AIR 1914 LB 294, jj 

Hla Tun Pru — for Appellant, 

Paul — for Bespondent, 
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Roberta G. J, — I am of opinion that 
this appeal must be dismissed. The suit 
Mvaa brought for a declaration with conse. 
quential reliefs and the plaiutifl' claimed 
that he was the elder brother and heir of 
one Shaik Elahi Bux, who had a leasehold 
garden land known as Holding No. 70 in 
Survey Block No. 53, Cantonment Circle, 
Rangoon, with two houses and a hut which 
were built and standing thereon. The de¬ 
ceased owner fell ill in January 1935, and 
went to Calcutta, leaving Ma Bu Ma as a 
kind of caretaker with authority to collect 
the rents on his behalf. Shortly after arriv¬ 
ing in Calcutta he died in February 1935, 
but this fact was not known to the revenue 
authorities at first and on 6th June, the 
Revenue Officer of the Corporation issued a 
notice under Sec. 44, Burma Land and 
Revenue Act, for Rs. 66-10-0 for municipal 
and other taxes, and the important thing 
to observe about the notice is, as the learned 
trial Judge, Braund J. pointed out, that it 
waa^ addressed to Elahi Bux. When the 
bailiff came down to serve the notice, Elahi 
Bux, of course, was not there, and he handed 
it to Ma Bu Ma. It has been pointed out to us 
that in certain circumstances a notice may 
be addressed to and served upon an owner 
or an occupier : but this notice was not 
addressed to Ma Bu Ma and could only have 
been validly served by handing it to her if 
she was in fact the agent of Elahi Bux to 
whom it was addressed. She was not his 
agent, and could not have been his agent, 
for he was dead and dead persons cannot 
have agents : and accordingly, the notice 
was not validly served upon the person 
Imble to pay. And it is conceded now that 
the person liable to pay was the plaintiff 

in the action who in the appeal is respon¬ 
dent 1 . 


ho was the brother of the dccoasoil, and 
consequently his heir, wo think tho loarned 
trial Judge was right in the decision at 
which ho arrived. 

But we have been referred by U Hla Tun 
Pru, who appears for the appellant, to 
S. 56, Burma Land and Revenue Act (Act 2 
of 1876), read with S. 55, Provisos (h) and 
(i) and it is contended that those Provisos 
oust the jurisdiction of the Civil Courts in 
this particular matter. Now, it must be 
pointed out that the Rangoon Corporation, 
in having recourse to the procedure indi¬ 
cated by the Act, must fuffil certain preli¬ 
minary requirements and in 10 Rang 412‘ 
at p. 433, Page C. J. said as follows ; 

Now, under Ss. 44 and 46 of Act 2 of 1876. it is 

a condition precedent to the right of the appellants 

to have recourse to the special procedure prescribed 

ID that Act that a sum has fallen due for the ter- 

mmal tax and a written notice of demand for it 

has ^en served on any one of the persons liable 
for it* 


The notice was not validly served 
upon the person liable to pay ; so there 
was no default made by anybody and a sale 
can only take place where a default is 
made. It follows that the sale was invalid 
and a nullity, and Maung Thaung, though 
acting in good faith in bidding at what to 
all appearances was, at the time, a valid 
sale, was unhappily under an illusion, and 
what he has done is not to have purchased 
the pfop0^y at all, though he has been put 
in possession of it and has paid moneys to 
the revenuo authorities as dues on the pro¬ 
perty. Thwe ^ving been no real sale, and 
the learned ttitil Judge having accept^ as 
true the evidence of Shaik Abdul Gani that 


Here we are satisfied that the written 
notice of demand was not served on any 
one of^ the persons liable. Elahi Bux had 
been liable, but be was dead, and by his 
death, had ceased to have any agent acting 
for him in the person of Ma Bu Ma, and 
the person who became liable for the tax on 
the death of Elahi Bux is, as the learned 
Judge has found, the present respondent 1. 
Now, it is said by XJ Hla Tun Pru, "we 
could not find respondent 1,” but then, it is 
said that he was in Rangoon at the time 
and there is no kind of evidence to show 
either that he was looked for, or that the 
procedure which is laid down that a person 
liable for the tax is looked for and cannot 
be fouDd was followed. Reference was made 
to R. 86 of the Rules under the Act (Act 2 
of 1876), but it is clear that if that Rule has 
any application here it could only have 
application where the notice was published 
by a copy of it being posted on the ward 
headman s house. It is clear that that was- 
not done and I am of opinion that the sug. 
gestion that Rule 86 has application to the 
circumstances in this case is without found 
ation. Accordingly, for the reasons I have 
stated and the reasons which appear in the 
learned trial Judge’s judgment, into which 
I ne^ not, I think, go very fully, I am of 
opinion that this appeal should be dis¬ 
missed with costs, advocate’s fee five cold 
mohurs. 


1. lUngoon Development Trust v. G. S. Behara 

ffifi—m p^ 123=139 I C 

566=10 Rang 412 (F B). 
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Dunkley J.—T agree. A further ground 
on which it must be held that R. 86 of the 
Rules under the Land and Revenue Act has 
no aiiplication is that publication, under the 
last clause of the Rule, is only permitted 
when notice of demand cannot be served on 
eitlier the owner or a person in occupation 
of the property. In the present case it is 
quite clear tliat there were a number of 
persons in occupation of these buildings, 
and notice could have been served readily 
on any one of them. As regards the pro¬ 
hibition contained in Sec. 66 of Act 2 of 
1876, it has been laid down in a line of 
judgments of the Chief Court of Lower 
Burma and of this Court that the prohibi. 
tion to the jurisdiction of the Civil Courts 
extends to disputes to which Government 
is a party and not to disi)utes regarding the 
right to occupy land between private indi- 
viduals. I need only refer to two of the 
best known of those cases, namely 8 L B R 
227“ and S L B R 71.=* 

L).S./]LK, A])peal dismissed. 

2. Naw v. Ma Shwe Hmat, (1915) 2 AIR 

L B T5=30 I C 772=8 L B R 227 (F B). 

3. Sit Yin v. Ma Shin. (1914) 1 A I R L B 194= 

29 I C 872=8 L B R 71. 
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Baguley and Mosely JJ. 

Ma Twe and others — Appellants. 

V. 

U Toke — Respondent. 

First Appeal No. 155 of 1937, Decided 
■on 23rd February 1938, from order of Dist. 
Court, Mandalay, in Civil Exn. Case No. 3 
of 1934. 

Court-fees—Appeal against order under Sec. 
144, Civil P. C. must'be stamped ad valorem ; 

Rang S. A. No. 316 of 1935, Overruled. 

The Code of Civil Procedure regards Ss. 47 and 
144 as quite distinct. Au application under S. 144 
is no doubt one which carries out the intention of 
the Appellate Court’s decree, but it does not 
directly execute that decree. What it does is to 
undo an execution wrongly granted by the Court 
below. Appeals filed against order under S. 144 do 
not come within the exemption given by Financial 
Department Notification No. 41. Hence the appeal 
must be stamped ad valorem : A I R 1930 Rang 
841 and AIR 1925 All 137, Approved; AIR 
1918 Cal335, Dissent.; AI R 1933 Rang 180, Expl; 
Rang S. A. No. 316 of 1935, Overruled. 

[P 33C1, 2;P34C1] 

K. C. Sanyal — for Appellants, 

A. N. Basu — for "Respondent, 

Baguley J. — This is an appeal againsl; 
an order passed by the District Judge of 


Alandalay in Civil Execution No. 3 of 1934. 
The order was passed on an application 
filed by the appellants. The prayer of the 
application is : 

Wherefore pray that order for restitution by 
delivery of 888 baskets and 6 pyis of paddy or by 
payment of Rs. 1066 being the equivalent money 
value thereof to the petitioners may be made; 

and the petition itself in para. 13 states : 

That in the circumstance.s the applicants are 
under the provisions of S. 144, ■Civil P. C., entitled 
to be placed in the position they would have occu¬ 
pied but for the order of this Honourable Court. 

The appeal was filed with a two rupee 
court-fee stamp and a preliminary objection 
has been raised that the memorandum of 
appeal must be stamped ad valorem. This 
would be a rather serious matter because 
the appeal is valued for jurisdiction at Rs. 
12,000. The valuation however is placed at 
that figure merely because the decree under 
execution is said to be for Rs. 12,000, 
although according to the application for 
execution it was only for Rs. 8950. 

The question for consideration now there^ 
fore is, can an appeal of this nature be filed 
on a two rupee court-fee stamp ? There is a 
published ruling of this Court on the point, 
8 Rang 271.^ This was a reference from 
the Taxing Master to Ormiston J. and he 
held that an ad valorem court-fee was pay¬ 
able on this appeal. His reasoning was 
shortly that all appeals have to be stamped 
ad valorem unless some specific exemption 
can be found, that Financial Department 
Notification No. 41, dated 19th September 
1921, reduces the fee chargeable on appeals 
from orders under S. 47, Civil P. C., 1908, if 
the appeals filed are permissible, that this 
exemption says nothing about appeals under 
Sec. 144, Civil P. C., and that therefore, as 
they are not exempted, they must be 
stamped ad valorem. There is however a 
subsequent unpublished ruling of Leach J. 
in Second Appeal No. 316 of 1935^ in 
which he took a contrary view and held 
that a memorandum of appeal against an 
order passed under S. 144, Civil P. C., was 
correctly stamped with a two rupee stamp. 
He differed from Ormiston J. on this point 
and held that he was bound by a Bench 
decision of this Court published in 11 Rang 
275.^ If this case is examined, it wil l be 

1. Maung Hla Maung v. Ma Hnin Dauk, (1930) 

17 A I R Rang 241=126 10211=8 Rang 971. 

2. A. V. P. L. N. Ohettyar Firm v. Daw Min 

Baw, Rang Second Appeal No. 316 of 1936. 

3. Muthukaruppan Chettiar v. Annamalai, (1933) 

20 A I R Bang 180=149 I C 889=11 Bang 

275. 
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found that the ruling gays nothing at all 

about court-fees. What it does hold is that 

for purposes of limitation, Art. 182, Limi. 

tation Act applies to an application for 

restitution under Sec. 144. The question of 

whether the application comes under the 

•exempting provision of Notification No. 41 

was not considered. The headnote however 
says : 

^plication for restitution under Section 144, 
'deotee^’ ^ application for execution of a 

In the body of the judgment however 
^rown J. appears to use a somewhat dif 
ferent expression. On p. 283 after quoting 
the old S. 583 he says: “That Section seems 
•clearly to regard an application for restitu¬ 
tion as an application in execution." and he 
goes on to say that he sees no reason for 
supposing that in passing the present Code 
of Civil Procedure the Legislature intended 
to alter the general principle of law. Fur- 
ther on, on p. 285, he quotes the cases of 
the Bombay High Court, in which he says 
that that Court held that proceedings in 
Testitution must be treated as proceedings 

•in execution and on page 286 he goes on 
saying : 

But the balance of authorities would appear to 
M ifi favour of the view that applications by way 
of restitution are applications in execution of a 
aecree : 
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And he winds up on page 287 ; 

In my view it must be held that the law on this 
onatter ia the same as it was under the Code of 
1882 and applications by way of restitution must 
‘he treated as applications in execution. 

It is for that reason that he held that 

Art. 182, Limitation Act, applied. Now the 

Code of Civil Procedure appears to regard 

,Ss. 47 and 144 as quite distinct. In S. 2 (2), 

Civil P. 0. there is a definition of the word 

decree," in which it is said : 

It shall be deemed to include the rejection of a 
plaint and the determination of any question 
within 8. 47 or 8.144. 

If every question arising under 8. 144 
were also included in Sec. 47 the double 
reference would be redundant. Clearly, it is 
■quite possible that an application for res. 
titution may involve directly an applica- 
1iion to execute a decree, for the decree of 
■the Appellate Court may directly reverse 
•the decree appealed against and embody in 
itself the actual order of restitution. There 
arb, however, other cases in which as in 
iiho present case the mere execution of the 
•decree of the Appellate Court will not in 
itMlf involve restitution and it is when 

cestifeution has to be sought outside the 
1989B/5(2 6 


four corners of the decree of the Appellate 
Court that S. 144 has to be invoked. With 
respect I am unable to agree with Leacli J 
when he says that because of what was 
laid down in 11 Rang 275^ he was bound 
to differ from what was laid down by 
Orm.ston J. in 8 Bang 27lA In 11 Bang 
tne Judges were nob considering the 
question of whether an appeal under Sec. 
144 was or was not exempted from pav- 
meat of full court.fees. They were only 
concerned with the question of what Article 
of the Limitation Act applied and from 
what starting point limitation ran. In 
addition to the ruling in 8 Rang 271^ there 
IS a ruling of the taxing Judge in 47 All 
yd. In this case the learned Judge came 
to the same conclusion as was come to by 
Urmiston J. in the Rangoon case. In the 
judgment occurs the passage : 

An application under Sec. 144 is no doubt one 
which carries out the intention of the Appellate 
Court s decree, but it does not directly eLcute 
that decree. What it does is to undo an execution 
wrongly granted by the Court below. 

This passage appears to me, if I may 
say so, to express the matter in a nutshell 
It IS nob executing the existing decree • it 
19 UD-executing a decree which had ceased 
to exist. There are, I know, other decisions 
to the contrary. In 21 C W N 544® Chat- 
terjea J. held that an appeal from an order 
under S. 144 was properly stamped with 
a court-fee of two rupees; but with respect 
I am unable to follow his ruling. In the 
judgment there is a passage : 

restitution has to execute 

wifh necq^isarily carries 

with it the right to restitution even though the 

decr^ may be silent as to such restitution) in order 
to give effect to the reversal of the decree. 

I find myself unable to understand how 
carrying out an intention about which the 
decree is silent can be executing the decree. 

A decree is supposed to bear on its face 
everything it is necessary for the Court 
which IS executing it to know. If the decree 
18 Silent about any matter, an executing 
Court cannot execute that about which it 
is silent: so, enforcing the spirit of the 
decree is not executing it. If such a thing 
has to be done, it must be under a different 
Section, namely Sec. 144. A similar point 
was dealt with by Jwala Prasad J. in 

4. Baijoath Das v. Balmakund, (19251 12 a t » 

All 137=82 IC 321=47 All 98=22 A L J 881 

5. Madan Mohan Dey v, Nogendra Nath Dev* 
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4 Pat 294.® In this case after dealing with 
the matter at length the learned Judge 
really concludos by saying : “I, as a taxing 
Judge, am not prepared to go against the 
view of my predecessor-in.of6ce.” So be 
merely repeats what his predecessor in 
1917 had said. The note of his predecessor 
is : “I accept the view taken in 21 C W N 
.044®” : so these decisions of the Patna 
High Court do not help us very greatly. 
In my opinion the view taken by Ormis- 
ton J. in 8 Pang 271^ and Daniels J. in 47 
All 98* is correct, and appeals filed under 
S. 144 do not come within the exemption 
'given by Notification No. 41. It is admitted 
^however that the valuation given for pur- 
poses of jurisdiction was merely put in as 
a matter of routine without any great con¬ 
sideration. Mr. K. C. Sanyal asked to be 
allowed to file an amended memorandum 
of appeal in which he will put the value 
on the appeal which is really the value of 
the subject-matter in dispute in this appeal, 
and for this purpose w’e will allow him 
time. 

Mosely J.—I agree. 

D.S./r.K. Order accordingly. 

C. Sital Prasad Singh v, Jagdeo Singh, (1925) 12 
A I R Pat 577 = 92 I C 474 = 4 Pat 294=7 
PLT415. 

A* !• R. 1939 Rangoon 34 

Dunklet akd Braund JJ. 

M. a. P. M. B. Murugappa Chettyar — 

Appellant. 

V. 

K, S. A. S. Chettyar Firm and another 

— Respondents. 
Letters Patent Appeal No. 5 of 1938, 
Decided on 23rd June 1938, against decree 
of Mackney J., in Second Appeal No. 275 
of 1937, D/- 24th February 1938. 

(a) Limitation Act (1908), S. 26 *— Easement 
of way—Person claiming it must have been 
conscious that he was using passage as ease¬ 
ment—Person throughout claiming ownership 
of soil under passage cannot eledm easement of 
way over it (Per Mackney J.) 

It is essential that the person claiming easement 
of way must have been conscious when he was 
using the passage that be was exercising a right of 
easement over the land of another. When he has 
throughout claimed that he was the owner of the 
land over which the way passed, it cannot be said 
that he was conscious of using the way in the 
exercise of his right to do so as an easement and 
bis claim for easement must fail. If the facts 
proved are so indeterminate as to point equally to 
ownership or to the exercise of a right to an ease¬ 
ment, it cannot be held that an easement has been 


A. I. R. 

established because the fact of ownership has nob 
been proved. Further, for the purpose of acquiring 
a right of way or other easement under Sec. 26 it 
must at least be shown that the servient owner 
might be expected to have known of the assertion 
of the right of way on the part of the dominant 
owner : (19U) 3 K B 911 ; A I B 1926 Mad 728 
(F B); AIB1915 P C131; 16 Bom 592; AIR 1932 
Bom 513 and 10 Cal 214, Bel. on ; A I R 1922' 
Bom 199 ; A J B 1933 Bom 222 and AIR 1922 
Bom 79. Expl. [P 36 C 2; P 37 0 2; P 39 0 11 

(b) Limitation Act (1908), S. 26 — Municipal 
sweepers in exercise of statutory duty passing 
over land of a person to sweep latrine standing, 
on another person's site—User by sweeper of 
such passage cannot entitle owner of latrine 
to claim easement of way (Per Bunkley and 
Braund JJ.) 

When S. 26 talks of the enjoyment of a right by 
a person what it really means is that there must 
be an exercise of that right by that person. 

[P 41 0 2] 

Where for a period of over twenty years the 
sweepers employed by the Municipal Committee 
have passed in exercise of statutory duty over the 
sites of a person in order to reach a latrine stand¬ 
ing on another person’s site, and to remove the 
nightsoil therefrom the owner of latrine cannot 
claim a right of way by way of easement in respect 
of this user by the sweepers of the Municipality^ 
because the activities of the sweepers are directed* 
wholly by the Municipality and over them the- 
owner of the latrine himself has no control. Lo) 
these circumstances, such user cannot be accounted, 
an enjoyment by the owner of the latrine of the 
right ho claims, as an easement and as of right.. 
Furthermore, as under S. 185, Burma Municipal 
Act, the sweepers have a right, given by statute^ 
to enter on any other land, for the purpose of con¬ 
serving latrine, their passage through a person’fr 
land has been in exercise of that right. Conse* 
quently no question of the acquisition of right oi 
way as an easement arises in such case : 13 Gat 
136 (PC), Expl.; AIB 2926 Bom 282, Explained 
and observations held obiter. [P 87 0 1; 

P40 0 1, 2;P41C1, 2J 

Basu — for Appellant, 

Hay — for Bespondents, 

Second Appeal No, 275 of 1937. 

Mackney J. — The facts of this case are- 
fully set out in the judgments of the lower 
Courts and it will not be necessary to^ 
repeat them in full here. The plaintiff- 
respondent Firm M. E. P. M. R. Murugappa 
Chettyar are the owners and occupiers of a 
house site in Kyaikto Town which is at thef 
corner of the Yunzalin Road and the main 
road, the Yunzalin Road being on the eask 
and the main road on the south of the site. 
Immediately adjoining the site on the west 
and extending the whole length of the* 
plaintiffs’ site and a little further north is 
a site belonging to and occupied by the- 
defendants-appellants theK. S. A. K. Ohet- 
tyar Firm and the 0. T. K. N. Kanappa- 
Chettyar Firm. Immediately adjoining the 
plaintiffs’ site on the north and abut* 
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ting on to the Yunzalin Eoad on the east 

and extending to the defendant-appellant’s 

olding on the west already mentioned 
13 another holding belonging to the defen- 
dant.appelUnt. This holding ig No. 106. 
The plaintiffs holding is No. 106, and the 
holding of the defendants on the west of 

■ w holding 13 No. 104. Holding 

JNo. 106 haa not been continuously occupied 
and has occasionally been vacant for an 
appreciable time. Bunning between the 
plaintiffs holding and defendants’ holding 
No. 106 there is a brick drain which takes 

drainage from the defendants’ well in hold, 
ing No. 104. 

It is also used by the plaintiffs to take 
drainage from their bath-room, their shed 
and their latrine which are close to it. The 
plaintiffs have a latrine in the north-west 
wrner of their house-site. Between the 
back of the latrine and the fence of holding 
No. 104 there is a space. It would be 
possible to get into this space from the 
plaintiffs house-site; but they have put a 
corrugated iron walling across it. There is 
also a space between the two houses of the 
parties, so that it would be possible to get 
to the latrine from the main road by pass¬ 
ing between the two houses. Similarly by 
going past the fuel shed on the plaintiffs’ 
side of the fence between holding Nos. 105 
and 106 it is possible to get on to the Yun. 
zalin Road. It has been found by the lower 
Courts that the Municipal sweeper who 
conserved the plaintiffs’ latrine used to 
obtain access thereto by walking along the 
drain in the defendants’ holding No 106 
from the Yunzalin Road and then turning 
into the passage between the plaintiffs’ 
latrine and the defendants’ fence to holding 
No. 104. Recently, the defendants blocked 
the passage by the side of this drain bv 
means of a wall at the Yunzalin Road end 
and another wall at the point where a 
pera^ would turn from the drain south¬ 
wards to get to the latrine. As the plaintiffs 
themselves have a corrugated ^ron wall 
extending the whole breadth of their house 
site on the south of the drain it is thus 
now impossible for the Municipal sweeper 
to get to the plaintiffs’ latrine in this w^y. 

The plaintiffs refuse to make any other 
arpngements and consider themselves ag. 
grieved by the defendants’ action. They 
filed a suit claiming alternatively that they 
were the owners of the land over which 
the dram passes and/or, if not, that they 
had acquired a title to the enjoyment of 


Murugappa Chettyar V. Chettyau Firm 


Rangoon 36 


the passage along this drain to the latrine 
as an easement. 

Both the Courts have found that the 
plaintiffs-respndents were not the owners 

but that they had acquired an easement as 

Township Court granted the 
plaintiffs an injunction ordering the defen 
dants to remove the obstructions which 
they had put up to the passage and to pay 
a compensation of Rs. 15 to the plaintiffs. 
Against this decree the defendants appealed 
to the District Court off Thaton. The Dis 
trict Court That^on. upheld the decree of 
the Tomship Court and dismissed the 

Surf n “ififeo^ants now appeal to this 
Oourt. It 13 said that on the facts held to 

have been proved the existence of such an 

easement as is claimed by the plaintiffs has 

r, established. The law applicable 

190S) ^'“‘‘S'tion Act (9 of 

follow 3 ^°* ’■elevant portion of which is as 

(1) Where the access and use of light or air frt 
and for any building have been peaclbly eXed 
therewith as an easement, and as of right^ wi^out 
interruption, and for twenty years, 

and where any way or watercourse, or the use of 

uy water, or any other easement (whether aflBr- 
negative) has been peaceably and openlv 
person claiming title thereto Is an 

fn“w“?y years. “‘--Pt-, 

the right to such access and use of light or air 
way. watercourse, use of water, or other easement 
shall be absolute and indefeasible. casement 

Bach of the said periods of twenty years shall 
^ a peri^ ending within two years next lifore 
the institution of the suit wherein the claim fo 
which such period relates is contested. 

„i?‘ li^ .‘u ® ?“<? of the sub-clause on 

which the plamfeiffs.respondents rely. The 

d^endants-appellantg claim that the plain¬ 
tiffs have not openly enjoyed this right of 
way as an easement and as of right and 
that on their own showing they have made 
use of the way in the belief that they were 
owners thereof; they cannot claim to have 
enjoyed the way as an easement. The 
question arises whether the words “as an 
easement and as of right without interrup 
tion and for twenty years’’ are to be read 
with the words claiming title thereto,’’ or 
whether those latter three words are to 
be regarded as an interpolation merely 
explanatory of the word “person” which 
they imm^iately follow, so that the sen¬ 
tence should read: peaceably and openly 
enjoyed as an easement and as of right 
without interruption and for twenty years ’’ 

It may be remarked at once that the 
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ljunctuation is entirely against the latter 
reading. The natural interpretation of the 
clause "as printed is that the enjoyment 
must lie by a person who has claimed title 
tliereto as an easement and as of right 
without intei^'uption and for twenty years. 
If the second interpretation were true, we 
would have expected the clause to have 
been worded thus: “peaceably and openly 
enjoyed as an easement and as of right 
without interruption and for twenty ^years 
by any person claiming title thereto, and 
it might then be clear that the words 
“claiming title thereto” referred to the 
claim which was put forward in the suit 
w'hich the aforesaid person brought. It 
appears to me however that the very 
essence of the definition is that the claim 
should be made continuously and not put 
forward at the end of twenty years of 
enjoyment in a suit to establish the claim. 

It will he noticed that the words “by 
any person claiming title thereto ’ do not 
occur in the first sentence of this clause 
which deals with access or use of light or 
air, and surely the insertion of these words 
in the second clause must have a peculiar 
significance. I do not think that S. 26, 
Limitation Act, was intended to be a novel 
departure from the English law. In Hals- 
bury’s Laws of England, Edition 2,Vol. 11, 
para. 505 it is observed : 

Easements, being rights which are superadded to 
the ordinary common law incidents of the owner¬ 
ship of land, can only be created by grant or 
statute. . . . 

An easement may either rest upon an express 
grant actually subsisting or upon a presumed grant 
or upon a grant arising merely by implication. . . . 

An easement existing by presumed grant is an 
easement claimed under the doctrine of prescrip¬ 
tion, based either upon the doctrine of prescription 
at common law, or on the doctrine of a lost 
modern grant, or on the provisions of the Prescrip, 
tion Act, 1832, all of which rest upon the fact of 
long undisturbed enjoyment of the right constitu- 
ting the easement. 

Again in para. 554 it is observed : 

With regard to all easements except the ease* 
ment of light, the user contemplated by the 
statute is user sufficient to indicate, during the 
whole of the statutory period (and whether acts of 
user bo proved in each year or not), to a reasonable 
person in possession of the servient tenement the 
fact that a continuous right to enjoyment is being 
asserted and ought to he resisted, if such right is 
not to be recognized, and if resistance to it is 
intended; and no user can be sufficient which does 
not raise a reasonable inference of continuous 
enjoyment. 

User which consists of acts attributable to a 
claim to a title in the soil is not such user as will 
support a claim to an easement under the Act. 


Here reference is made to (1914) 3 E B 
911.^ In this decision Shearman J. distin¬ 
guished the case before him from (1881) 17 
Ch D 535,^ as well as another case to 
which he referred. He observed that in 


those cases : 

The acts upon which the claims were grounded 
were acts showing a claim of right to a profit in 
alieno solo, although the claim was made under a 
mistaken belief. Here the acts were acts attribu¬ 
table to a claim to the ownership of the soil itself. 
I think the words ‘claiming right thereto’ in S. 1,* 
Prescription Act, 1832, mean claiming right thereto 
as a common or profit. . . . Here the enjoyment, 
such as it was, was attributable to a mistaken 
claim to right to the soil. 


It appears to me that it is essential that 
the plaintiffs must have been conscious 
when they were using this passage that 
they were exercising a right of easement 
over the land of another. When, as in the 
present case, the plaintiff has throughout 
claimed that he was the owner of the land 
over which this way passed, how can he 
turn round and say that he was conscious 
of using the way in the exercise of his right 
to do so as an easement ? In actual fact 
the plaintiffs appear to have been conscious 
of nothing of the kind. The plaintiff firm 
came into possession of this property some 
6 or 7 years ago. It is true that the Courts 
have found that Municipal sweepers had 
been using this way for nearly 25 years: 
but no facts have been disclosed which 
would show that this happened of deliberate 
purpose. The sweeper on whose evidence 
the lower Courts have relied, and vvho 
claims to have conserved this latrine during 
the whole of the period, admits that for a 
number of years there was no fence be¬ 
tween the plaintiffs’ compound and the 
drain. It was obviously merely a matter of 
his own convenience that he should w^ 
along the drain which led to the latrine 
instead of meandering through the out¬ 
houses in the interior of the plaintiffs' hold¬ 
ing. There is no evidence that the plaintiffs 
or their predecessor-in-t itle required the 

1. Lyell v.*Lord Hothfield, (1914) 3KB 911=84 

L J K B 251=30 T L R 630. eoK 

2. Earl De La Warr v. Miles, (1881) 17 Ch DM6 

=50 L J Oh 754=44 L T 487=29 W B 809. 

• Section 1, Prescription Act. 1832 reads as 

follows : • u* 

Be it enacted, that no claim . . to any oi 
common or other profit or benefit to be token a® 
enjoyed from or upon any land ... sh^, 
such right, profit, or benefit shaU have be^ 
actually taken and enjoyed by any perwn claiii^g 
rieht thereto, without interruption for tbe 
period of thirty years, be defeated or destroyed by 
shewing only etc., etc. 
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sweeper to go that way. It was simply 
indicated by the circumstances of the pro- 
perty as an easy way for the sweeper to go. 
It has not been shown that there was any 
conscious purpose on the part of the plain, 
tifls or their predecessor-iu-title of causing 
the sweeper to go over the defendants’ 
land. There was certainly no necessity for 
the ^sweeper to go that way. The plain, 
tiffs predecessor-in-title could easily have 

arranged for him to go through his own 
compound. 

It is important to notice that there was 
no necessity for the plaintiffs to force the 
sweeper to go over the defendants’ land. 
The latrines^ would be coaserved at night 
time, and it is certainly not at all apparent 
that there was anything in the circum- 
'stances of the case from which it could be 
presumed that the defendants were aware 
that the Municipal sweeper went that way 
to conserve the latrine. They could not be 
supposed to know the interior arrangements 
of the plaintiffs’ compound and that the 
plaintiffs had blocked a way here and a 
way there, so that the sweeper had to go 
round by the north of the plaintiffs’ hold, 
ing. The learned District Judge has quoted 
a number of decisions in his judgment. A 
number of them appear in reports which 
are not authorized law reports. I must 
again point out that it is a waste of time 
for Judges to refer to these reports in their 
judgments. There is always a good reason 
why a case which is reported in these 
unauthorized reports does not appear in 
the authorized reports. The decision in 38 
Mad was overruled by the Full Bench 
decision in 49 Mad 820.“ In any case the 
former decision dealt with the interpre¬ 
tation of Sec. 16, Easements Act. S. 15, 
Easements Act, reads as follows : * 

Where the_ access and use of light or air to and 
for any building has been peaceably enjoyed there, 
with ae an easement without interruption and for 
twenty years, 

and whM9 support from one person’s land, or 
things afiBxed thereto, has been peaceably received 
by another perwn’s land snbjectedtoartificialpres- 
sure, or by things aflBxed thereto as an easement, 
without interruption, and for twenty years 
and where a right of way or any other easement 
has been peaceably and openly enjoyed by any 
person claiming title thereto, as an easement, and 

as of nght without interruption, and for twenty 
years, 

the right to such access and use of light or air, 
support or other easement, shall be absolute. 
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8. Eonda Reddi v. Hamasami Reddi, (1916) 3 
A I R Mad 718=17 I 0 112=38 Mad 1. 

1. Bubba Rato v. Lakshmana Eao, (1926) 13 AIR 
Mad 728=96 1 0 968=49 Mad 820 (F B). 


Each of the said periods of twenty years shall 
bo taken to bo a period ending within two years 
next beforo the institution of the suit wherein tho 
claim to which tho period relates is contostod. 

It will be noted that the punctuation in 
the clause relating to right of way or any 
other easement is different from the punc 
tuation used in S. 26, Limitation Act, and 
in the earlier Madras case this fact is com. 
mented on and it is observed : “Now the 
punctuation shows that title need nob be 
claimed as an easement”. In 49 Mad 820“ 
it was observed : 

The learned Judges in 38 Mad 13 seem to imply 
that the assertion of ownership during the period 
of user IS not fatal to the success of a claim to an 
^sement. To this proposition we cannot assent. 
Our opinion is that while the mere putting for¬ 
ward of a wider claim in legal proceedings is nob 
conclusive against a right of easement, yet the 
question.giio animo egcrit, to what purported 
character are the acts of user to be ascribed, is one 
Which the Court must answer, and if 38 Mad 13 
implies the contrary we think it is wrongly 
decided. We agree with the conclusion of Shear- 
man J. m (19X4) 3KB 9111 that acts done during 
the statutory period which are only referable to a 
purported character of owner cannot validate a 
subsequent claim to an easement. The question of 
animus m this case is one of fact.... 

The defendants-appellants urge that the 
lower (lourts having held that the acts of 
the plaintiffs were not acts of ownership, 

It was open to them to find that they must 
have been acts asserting a right to an ease¬ 
ment. I do not agree. It seems to me that 
on the one hand there is the Court’s find, 
ing that the acts proved are not acts of 
ownership, and on the other hand the 
plaintiffs’ claim that they did the acts as 
owners. The finding negates the claim but 
not the fact that the claim was made. It 
certainly does not amount to a finding that 
the acts proved were acts done in the 
assertion of the right to an easement. If 
the facts proved are so indeterminate as to 
point equally to ownership or to the exer¬ 
cise of a right to an easement, it cannot be 
held that an easement has been established 
because the fact of ownership has not been 
proved. Again I must emphasize the fact 
that there must be a conscious claim of the 
right as an easement for the statutory 
period. In (1915) A C 599« at p. 617 it is 
observed : 

It is also further maintained that in any yiew 
the use to which the land was put by the respon¬ 
dents and their predecessorsdn-tible could not be 
the foundation of any easement, as it was not a 
right assumed to be taken or asserted over the Ian.? 

6- Attorney-ueneral of Southern Nigeria v. John 

U2^L T 956 ^ L J P 0 98= 
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of anotlier; the possession founded upon was posses¬ 
sion of the laud as owner thereof .... It seems to 
bo undoubtedly true that what was done by the 
respondents was done by them as in their opinion 
upon their own lauds. There was much in the 
nature of afiairs and the legal situation to induce 
tliis opinion, and it is not to be wondered at that 
not only they but all parties on the island, appear 
to have considered these operations, which were 
clearly beneficial to the general interest, in no way 
to ho of the nature of wilful appropriation or of 
trespass, but merely of making good and proper use 
of their rights as owners of property abutting upon 
the sea. 

There then follow these observations: 

An easement however is constituted over a ser¬ 
vient tenement in favour of a dominant tenement. 
In substance the owner of the dominant tenement 
throuijhout admits that the property is in another, 
and that the right being built up or asserted is the 
right over the property of that other. [The under¬ 
lined (here italicised) is mine.] 

In 16 Bom 592® the interpretation of 
S. 26, Limitation Act, which I am disposed 
to follow was accepted. This case was not 
actually dissented from in 34 Cal 51^ but it 
was sought to make a distinction between 

the two cases because in the former case 
it was held that the evidence produced in the first 
suit to prove user by right of ownership was incon¬ 
sistent with their present claim to the user as an 
easement. The decision therefore was on the evi¬ 
dence. The case before me has not reached the stage 
for the evidence to be considered by the Subordinate 
Judge. He has dismissed it solely on the ground 
that the claims in the alternative could not be 
considered in one suit. 

It was held in the Calcutta case that 
there was no reason in principle why a 
claim in the alternative to ownership or to 
use of a right of way as an easement should 
not be tried. No doubt the plaintiff is at 
liberty to put forward all alternative claims, 
but if it is found that whilst failing to 
establish the fact that he was not an owner 
of the land in question he has also failed to 
prove that he exercised a right of way as an 
easement, obviously ho cannot succeed at 
all. In 56 Bom 427® the decided cases on 

the point are reviewed and it is observed; 

It seems therefore to be established law, which 
has been recognized by the English Courts in a 
series of cases, by the Privy Council, by the Court 
in 16 Bom 592,® and by the Madras High Court in 
49 Mad 820,* that a person cannot acquire an ease¬ 
ment unless he acts with the knowledge that it is 
a case of a dominant and a servient tenement and 
that he is exercising a right over property which 
does not belong to him, and in the present case, 
where the defendant has consistently claimed 

6. Chunilal Fulchand v. Mangaldas Goverdhan- 
das, (1892) 16 Bom 592. 

7. Narendca Nath v. Abhoy Charan, (1907) 34Cal 

51=4 C L J 437=11 C W N 20 (F B). 

8. Marghabhai v. Motibhai Mitbabhai, (1932) 19 

AIR Bom 513=139 I C 671=66 Bom 427= 
34 Bom L R 1015. 


ownership in the land over which the so-called 
easement is now claimed, he cannot, in the face of 
these cases, claim to have acquired an easement. 

With great respect this point does not 
seem to have been present in the minds of 
the learned Judges who decided 46 Bom 
200.® Actually the case turned on the inter¬ 
pretation of pleadings and the real issue in 
the case was whether the plaintiffs had 
enjoyed for a statutory period the right of 
way over the strip in question. The learned 
Chief Justice however went on to say: 

Whether in previous years they merely exercised 
rights of way over that strip against the true 
owner, *or did so because they thought it had 
belonged to their ancestors, it does not seem to me 
to make very much difference. 

This observation appears to me some¬ 
what to beg the question which was: "Has 
the plaintiff been exercising a right of way 
or has he been exercising a right of owner¬ 
ship?” If he used the way because he was 
the owner, then he did not exercise a right 
of way. I might here interpose the remark 
that in the present case the plaintiffs claim 
to have repaired the drains to which refer¬ 
ence has been made in the exercise of their 
right of ownership, and they supported their 
claim by the production of their accounts. 
Neither of the lower Courts referred to this 
piece of evidence. They felt themselvM to 
be concerned merely with the question 
whether the plaintiff firm was in fact the 
owner and not with the question whether it 
had claimed to be owner. 

The learned District Judge referred to 35 
Bom L E 144.^® This is an excellant illus¬ 
tration of the observation which I made at 
the outset in regard to the authorized law 
reports. In this case the learned Chief 
Justice merely made an observation, entirely 
as his own personal opinion, that he did 
not himself see why, if the owner of a piece 
of land proved that for twenty years he has 
in fact exercised a right of passing and re¬ 
passing over adjoining land nec vi neo clam 
nec precario he should be unable to estab¬ 
lish an easement of way over such adjoimng 
land merely because when he exercised 
that right he believed that he had a right 
of ownership in the adjoining land, which 
right he was unable to establish in a Court 
of law. I This, as I have said, is a mere 

9. Dharamdas Kaushalyadas v. RanchhodjiDaya* 
bhai, (1922) 9 A I R Bom 199=64 I 0 617= 
46 Bom 200=23 Bom L B 1009. 

10. Tamanbhat Sbankarbhat v. Krishtaohary® 
Tamancharya, (1933) 20 A IB Bom 122—144 
1C 998=35 Bom L E 144. 
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-expression of the personal opinion of the 
learned Chief Justice and he then adds ; 

For the purposes of this case I will assume 

In what way can it be said that in the 
pr^ent case the plaintiflfs exercised this 
right of way as of right? As I have already 
remarked there was really nothing to put 
the defendants on their guard and no overt 
act certainly on the part of the predecessors- 
in-title of the plaintiffs of exercising a right 
of way through the defendants’ land. Cases 
<lealing with the right to access of light are 
obviously on a different footing, and the 
wording of the first two clauses of Sec. 26, 
Limitation Act, clearly indicates this. As I 
have already pointed out in Cl. 1 the words 
b 5 ; any person claiming title thereto" are 
omitted. In 56 Cal 927'^ it is observed : 

It was contended on behalf of the Pal defendants 
that long user was sufficient for a finding of an 
enjoyment as of right. This is a proposition of law 
to which lam unable to accede. Whether an en¬ 
joyment IS as of right or not is, in my opinion a 
pure question of fact, and enjoyment as of right 
«annot be inferred as a matter of course from a 
finding of user only. 

46 Mad 633*^ was a case under Sec. 15, 
Easements Act, but it was there held : 

The presumption of right from long user is not 
in this country a presumption de jures et de jure. 

It only starts a party with a presumption in his 
favoiir which can be rebutted by proof of facts 
which are inconsistent with or which militate 
agamst the inference which in the absence of evi. 
dence by the defendant would entitle plaintiff to a 

d 6 cr 06 f 

Such facts are, in my opinion, patent in 
the present case. I do not wish to be under 
stood to maintain that for the purpose of 
■acquiring a right of way or other easement 

Act, it is necessary 
that the enjoyment of the easement should 
he known to the servient owner : but it 
must, in my opinion, at least be shown that 
the servient owner might be expected to 
have known of the assertion of the right of 

dominant owner. 

10 Cal 214 18 not against this view. The 

'learned Judges who decided the case cer 
tanly seem to imply that there should be 
this possibility. They observed : 

It is^ probable that the words “peaceably and 
^nly which are not in the EngS Act.^have 
been introduced into the Indian Act for the very 


11. Pal T. Radha Gobinda Sen, (1929) 

38 0 WN M7 ^ ° 

12. Kunjamnml v. Rathinam Pillai, (1922) 9 AIR 

6=66 1 0 11=46 Mad 688=42 M Ii J 

18, Arzan v. Bakhal Ghunder, (1864) 10 Oal 214. 


LS n rights being acquired by 

stealth or by a constantly contested user, although 

of tba 

B^vient owner may not be necessary. 

(Here again however the significance of 
the words claiming title thereto as an 
easement etc." does not appear to have 
been considered.) 

, ^ 764,^^ an alleged decision of 

the J3ombay High Court to which the 
learned District Judge refers, although the 
facts might at first sight appear similar to 
the present, it is clear that they were not so 
because it was found that the defendants 
could not possibly have been unaware of 
the fact that for more than 20 years the 
plaintiffs latrine had been cleaned from 
their side of the hedge. The latrine was 
only a few feet away from the defendants’ 
house and was so built that the sweeper 
could only have access to it from the defen- 
‘^o“Pound. In my opinion the plain¬ 
tiffs failed to establish that they had 
acquired an easement over the defendants’ 
property. They were not entitled to an 
injunction against the defendants to permit 
them to use the passage and they were not 
entitled to any damages. The appeal is 
therefore allowed and the plaintiffs' suit is 
dismissed with costs in all Courts, (advo- 
cates fees in this Court five gold mohurs 

as the hearing has been somewhat pro¬ 
tracted). 

Letters Patent Appeal 

Dunkley J.— The suit of the plaintiff- 
appellant was bound to fail on a ground 
which has not been mentioned by either 
of the lower Courts or by this Court on 
second appeal. The parties live in the town 
of Kyaikto.^ The plaintiff-appellant occupies 
a site contiguous to the sites occupied by 

the defendants-respondents. His case, as 

It is now presented, is that for a period of 

sweepers employed by 
the Municipal Committee of Kyaikto have 
passed over the sites of the defendants- 
respondents in order to reach a latrine, 
used by him and standing on his site, and 
7 night-soil therefrom. The 

plaintiff-appellant therefore claims a right 
of way by way of easement in respect of 
this user by the sweepers of the Municipa- 
lity. The claim is based on S. 26, Limita¬ 
tion A^Qt. The provisions of-this Section 

judgment of the 
learned Judge on second appeal, a nd I do 

’tXwi922) 9 a f R r 

24 Bom L f Ls ® ^ ° 
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not propose to repeat them. For the pre¬ 
sent purpose the important words are, 

** openly enjoyed by any person claiming 
title therelo as an easement”. 

Tlicrc is no suggestion in the evidence 
that the appellant or his servants or mem- 
bers of his household, or persons visiting 
his house, ever at any time used this sup- 
posed right of way. The only evidence is to 
the elfcct that the municipal sweepers have 
used this method of approach to the appel¬ 
lant's latrine. They did so to suit their 
own convenience in carrying out their 
duties, and they did not do so on the 
authority or at the wish of the appellant. 
Consequently, it is clear that the appellant 
who is claiming this right of way, has 
never enjoyed it. Moreover, it is clear that 
the municipal sweepers did not use or 
enjoy the right of passing over the respon¬ 
dents’ land as an easement. They passed 
over the respondents’ land in the exercise 
of a right or duty to remove night-soil, 
which duty is imposed on the Municipal 
Committee by the provisions of Section 146, 
Burma Municipal Act. If an easement 
could be acquired, it would have to be 
acquired by the Municipality, and the 
Municipality is not the owner of a domi¬ 
nant tenement. What is done in the exercise 
of a statutory right or duty cannot be the 
subject of an easement. 

Furthermore, under Section 185, Burma 
Municipal Act, the sweepers have a right, 
given by statute, to enter on the land of 
the respondents, or on any other land, for 
the purpose of conserving the appellant’s 
latrine, and their passage through the res¬ 
pondent’s land was in exercise of that 
right. Consequently no question of the 
acquisition of a right of way as an ease¬ 
ment arises in this case. Mr. Basu, for the 
appellant, has referred to the case in 13 
I A 77,^® but in that case in the first 
instance the sweepers were hired by the 
plaintiffs, and during the time that the 
privy was being conserved by the servants 
of the plaintiffs an easement was already 
acquired. Subsequently, the privy was con¬ 
served by the municipal authorities under 
statutory powers, but under the Act, the 
plaintiffs were bound to give access to their 
land for the purpose of removing the 
night-soil, and therefore their Lordships 
held that the easement already acquired 
was not lost by reason of a supposed dis- 

16. Jadu Loll V. Gopal Chandra, (1886) IS Cal 136 
=13 I A 77=4 Sar 713 (P 0). 


continuance of user by the substitution of 
the sweepers hired by the plaintiffs by 
municipal scavengers. 

Mr. Basu has also referred to th& 
case in 28 Bom L B 601^® in which it 
was held that under Easements Act one- 
can acquire an easement of a right of way 
for the use of the sweeper though such, 
sweeper may be a municipal servant; but 
in this case the appeal was dismissed on. 
other grounds and therefore the observa¬ 
tions of the learned Judges on this point 
were obiter. Moreover, the question of the- 
statutory rights or duties of the muni¬ 
cipality was not considered and w© do not 
know from the judgment what those rights 
or duties were. In view of the provisions, 
of S. 185, Burma Municipal Act, it is clear 
that the entry upon the respondents’ land 
was entry in pursuance of a statutory right 
and therefore could not be in the nature of 
an easement. This appeal therefore fails, 
and is dismissed with costs, advocate’s fee 
ten gold mohurs. 

Braund J. — I agree. These proceedings- 
commenced in the Township Court of 
Kyaikto. The Township Judge found the- 
facts of the case, which have not since been 
disturbed and are not in appeal in this- 


Court. He found that there had been a 
user of the passage in question by certain- 
scavengers employed by the Kyaikto Muni¬ 
cipality for a period exceeding 20 years- 
And, basing himself upon those facts, he 
granted relief to the plaintiff upon the foot¬ 
ing that he had established an easement.- 
The District Judge of Thaton, affirmed the- 
decision of the Township Judge. But, upon 
appeal to this Court, the learned Judgfr 
reversed the decisions both of the Township- 
Judge and of the District Judge, upon the- 
ground that, by reason of the fact that an 
alternative claim had been made by thn 
plaintiff to ownership of the soil of thft 
ground over which the easement "was 
claimed, it was not open to him under Se(^ 
tion 26, now to prove user as of right. And 
he duly granted a certificate for a further 
appeal to this Court upon the point of law 
which he conceived to be involved in that 

decision. . ^ 

Upon appeal to us there has arisen, and 

one cannot help feeling that it is unfoi^ 
tunate that it did not arise at a much 
earlier stage, a new question. As my learn^ 

16. Eamchandra Vasudev v. Ai^t- 

(1926) 13 A I R Bom 282=95 I 0 170—28> 

Bom Xi R 601* 
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ed brother has pointed out, the right to an 
^sement in this country must be estab¬ 
lished, if it is to be established at all, in 
strict accordance with Sec. 26, Limitation 
Act. That Section says (so far as it is mate¬ 
rial to read it here) that : 

Any way or any other easement has been peace- 
®P®“l7 enjoyed by any person claiming 
title thereto as an easement and as of right. 

^ It has therefore to be observed that what 
IS necessary is that it should have been 
enjoyed by a person claiming title thereto, 
that is to say, to the easement; it should 
have been enjoyed by him as an easement; 
and it should have been enjoyed by him as 
of right. And it is those facts that he is 
required to prove by evidence in order to 
establish his easement. The position there¬ 
fore -with which we are faced is this. The 
plaintiff succeeded in Establishing, not that 
he himself, or his predecessors-in-title, had 
actively made use of the passage in ques¬ 
tion, but that certain scavengers, whose 
activities were directed wholly by the Muni, 
'cipality and over which the plaintiff him¬ 
self had no control, had made use of the 
passage : and the question that arises is 
this, whether, in those circumstances, such 
user can be accounted an enjoyment by the 
plaintiff of the right he claims, as an ease¬ 
ment and as of right. 

In this connexion it is important to 
observe that by Sec. 145, Burma Municipal 
Act of 1898, and its amendments, there is 
cast upon the Municipalities of Burma, and 
presumably upon the Municipal Committee 
of Kyaikto among them, the statutory duty 
of clearing the refuse from latrines such as 
the one in this case; and they are fortified 
for that purpose with a statutory right of 
entering upon the land of any person for 
the purpose of removing that refuse. It 
appears to me, therefore, that what was 
prov^, and the only thing that was proved, 
in this suit was that for 20 years or more 
the Municipal Committee of Kyaikto had 
performed nothing more nor less than their 
statutory duties, and in doing so they 
had exercised their statutory rights. That, 
of coipse, was a matter over which the 
plaintiff and the predeceasors-in-title of his 
premises had no control whatsoever. It 
seems to me, therefore, that it is impossible 
to say that the owners or occupiers of the 
plaintiff s premises have at any time exer¬ 
cised any right of way over the defendant’s 
land. Such exercise of any right that there 
haa been by the Municipality under its 


statutory powers under S. 186, Municipal 
Act. 

It is quite true that Sec. 26 does not 
use the word "exercise” but uses the word 
enjoy . In one sense, of course, as Mr, 
Basu has pointed out, inasmuch as the 
removal of the night-soil from the latrine 
was for the benefit of the plaintiff’s pre¬ 
mises, he enjoyed it in that sense. But in 
my view when S. 26 talks of the enjoyment 
of a right by a person, what it really means 
13 that there must be an exercise of that 
right by that person. The pwner or occu- 
pier of the plaintiff’s premises never had 
any right to say when or how or over 
what land or by what method the munici¬ 
pal scavengers should carry out their work. 
For these reasons, I think, as my learned 
brother thinks, that it is quite impossible 
to say that there has been any enjoyment 
by the plaintiffs in this case : and by parity 
of reasoning it is equally impossible to say 
that, even if there had been any enjoyment, 
it could have been an enjoyment as an 
easement. Even though the enjoyment 
were by the plaintiffs, it would have been 
an enjoyment of something that there was 
a statutory right to do, which of course is 
a sheer contradiction of the notion of an 
easement: and again, it would have been 
impossible to say that it was done as of 
right. Enjoyment as of right, under Sec. 

does not mean rightful, but what it 
means is, in assertion of a right, and, in 
this case, in assertion of an adverse right, 
that is to say a right of easement* Quite 
clearly, the user of the defendants’ landl 
lor the purpose of the passage of the muni, 
cipal scavengers was not in assertion of 
any such right; it was in exercise of a 
statutory right. In those circumstances, I 
agree that this appeal must be dismissed. 

Note.—I should like to add, but not as 
part of my judgment, that I have been 
impressed by the judgment of the Township 
Judge. I have his judgment before me, and 
in my view it is a careful and very well 
reasoned judgment and well composed. 
Speaking entirely for myself, he should not 
be discouraged that a superior Court, better 

equipped than he is, has come to a different 
conclusion. 

Dnnkley J. I should like to associate 
myself with those final remarks. 

D.S./r.k. Appeal dismissed. 
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D. Bamayina Beddy and another — 

Appellants. 

V. 

Abdul Eashid — Respondent. 

Special First Appeal No. 65 of 1938, 
Decided on 16th August 1938, against 
decree of Small Cause Court, Rangoon, in 
Civil Regular No. 7902 of 1937. 

(a) Practice—New plea—Plea of limitation 
raised only in appeal—Mixed question of law 
and fact—No facts on record to determine plea 
—Plea cannot be allowed. 

Pica of limitation is not a pure question of law 
but a mixed question of law and fact. To support 
■that plea facts are always necessary. Where such 
plea is raised for the first time in Appellate 
Court and there is no material on record for the 
Court to come to any finding on that point, the 
plea cannot be permitted to be raised in appeal : 
AIR 1938 Hang 236, Bel. on. [P 44 C 1] 

(b) Appeal — Interest—Question of law — 
Facts admitted or proved beyond controversy— 
Plea of interest can be allowed for first time in 
appeal. 

The question whether plaintiff is entitled to 
claim iutccoston tiansactions in the suit is purely a 
question of law and where facts on record about 
•this question are admitted or proved beyond con¬ 
troversy, the plea of interest can be raised in 
a.ppeal even for the first time although the defen* 
'dant may not have specifically denied in his plead¬ 
ings plaintiff's claim for interest .AIR 1938 
Rang 236, lid. on ; AIR 1938 P C 67, Ref. 

[P 44 0 1] 

(c) Limitation Act (1908), Art. 60 —Agree¬ 
ment that deposit shall be payable on demand 
can be implied. 

The agreement that the money shall be payable 
on demand within Art. 60 need not be an express 
agreement. It can be implied agreement, and often 
is implied from the circumstances of the deposit : 
AIR 1938 Rang 335, Bel. on. [P 45 0 2] 

P. K. Basu — for Appellants. 

Dr. Rauf and Ahmed — for Eespondent. 

Mya Bu Offg. C. J. —This is an appeal 
against the decree of the Court of Small 
Causes, Rangoon, allowing the respondent’s 
claim against the appellants for recovery of 
an amount made up of sums alleged to 
have been deposited by the plaintiff with 
the defendants, together with interest at 
two per cent per mensem. The plaintiff- 
respondent is a rice sampler of No. 1, 
Kanaungtoe Mill of Messrs. Steel Brothers 
& Co. Ltd., while the appellants are cooly 
maistries who supply labour to the mill. 
The plaintiff-respondent and another man 
called Abdul Rahman used to get quantities 
of sample rice which they were permitted 


Rashid (Mya Bu, Offg. G. J,) A. I. R, 

by the mill manager to sell and appropriate 
the sale proceeds thereof to their own use. 
They used to sell such rice to the defen- 
dants-appellants, who found it convenient 
to buy them for supply to coolies working 
under them. The plaintiff-respondent’s case 
is that he and Abdul Rahman used to depo- 
sit their respective shares of the sale pro¬ 
ceeds of such rice when it was sold to the 
defendant-appellants and that the plaintiff- 
respondent also deposited some small 
savings of his own. The total amount of 
the deposits, less repayments, came to Rs. 
1076-15-0, and interest on it at two per 
cent, per mensem was claimed in the plaint 
on that sum from 22nd May 1936, to 30th 
September 1937, which was two days 
' before the institution of the suit. The 
period during which the deposits were 
made was between January 1933, and 
January 1935. Further, it is the case for 
the plaintiff-respondent that an attempt 
was made towards the end of 1935 to get 
the amount of the deposit repaid, and as it 
proved unsuccessful the plaintiff-respondent 
approached the mill manager, through the 
godown master, to intervene in the matter 
and obtain repayment of the amount depo¬ 
sited. The amount was then Rs. 1316-15-0. 
As no substantial compliance was made 
with the demands thus made, a panchayet 
was called, at which the accounts were 
checked and it was only thereafter, and in 
pursuance of a promise made at the pan¬ 
chayet by the defendant-appellants, that 
certain sums were paid, altogether amount¬ 
ing to Rs. 240. The last of such sums was 
paid on 22nd May 1936. Therefore the 
period for which interest was claimed in 
the plaint was from 22nd May 1936 to 
30th September 1937, 

The part of the written statement which 
is material to this appeal is the denial by 
the defendants-appellants of the alleged 
deposits. It was not pleaded that the 
interest that was claimed was not due or 
payable. In the course of his evidence, the 
plaintiff-respondent unequivocally admitted 
that there was no arrangement to pay 
interest and that he did not expect to 
receive any interest. According to the 
plaintiff-respondent, the deposits were 
made for his own convenience and not for 
any purpose of the defendant-appellants 
The trend of the plaintiff-responden^ 
story is that he and Abdul Rahman wanted 
to keep their little savings in safe custody 
and therefore made the deposits of sums 
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which they had either saved or were com¬ 
ing into their hands. This appeal has been 
prosecuted mainly upon three grounds the 
hrst of which is that the finding of the 
■learned trial Judge.that the alleged deposits 
were made was not supported by evidence; 
secondly, that the alleg^ deposits were not 
in fact deposits at all but were the price of 
the various quantities of rice which were 
sold and delivered, as it were, on credit, 
■and that therefore the claim was for 
reravery of money due for goods sold and 
■delivered and as such the suit was barred 
by limitation under Art. 62, Limitation Act, 
thirdly that in the face of the plain- 
tiff-respondent's own admissions in his 
■ as regards interest, the award of 

interest as claimed in the plaint is not 
/justified. 

With reference to the finding of fact 
that the plaintiff.respondent had made the 
•deposits as alleged, there is ample evidence 
-in support of it. The plaintiff.respondent 
himself speaks to the making of the depo¬ 
sits and he and two of those who were 
present at the panchayat speak to the fact 
■that the appellants at the panchayat ad- 
■mitted the respondent’s claim and agreed 
to pay up the amount. The plaintiff-res. 
pondent also adduced the evidence of the 
-appellant’s clerk, Narayana, who admittedly 
wrote Ex. A, which is a list setting out 
.sums of money with the respective dates 

- and certain notes appended to them. Kara- 
.yana also admittedly wrote a similar list 
■for Abdul Rahman, which is Exhibit D; 
Narayana explains that the items of these 
lists were written by him as occasion arose 

- at the request of the plaintiff and Abdul 
Rahman, who jointly sold their rice<o the 
appellants and divided the sale proceeds 
-between them, as notes of the amounts 
which they had respectively received from 
-those transactions. In addition, the plain, 
•tiff-respondent adduced the evidence of the 
-godown master, Mr. Wynn, with reference 
w his &llegatioD that at bis request Mr. 
Wynn intervened and obtained the admis^ 

defendants about the end of 
1936. Mr. Wynn's statement is of little 
value as substantive evidence in the case, 
•because he does not remember to whom he 
spoke in pursuance of the plaintiff-respon- 
d^ts request and his memory as regards 
what he did on that occasion has faded 
through lapse of time so that he was able 
to say very little out of his own recollec¬ 
tion. But he wrote a certain note at the 


request of the respondent on 27th May 
1936, as he was about to go away on leave, 
which shows that he did take certain steps 
m connexion with the respondent’s demand 
for repayment of certain moneys from some 
other person working at the mill and he 
remembers that this note, which is dated 
27th May 1936, was written about six 
months after he had intervened in the 
matter. According to the sequence of events 
given by the plaintiff.respondent, this note 
was written long after the holding of the 
panchayet, which itself was subsequent to 
Mr. Wynn’s intervention. This note appears 
in the note book. Ex. B. on the reverse of 
the page on which the alleged repayments 
after the panchayet were entered. The 
repayments were made between 14tli Janu. 
ary 1936 and 22nd May 1936, and they 
are written on the first and the third pages 
of the book, whereas Mr. Wynn’s note, 
dated 27th May 1936, appears on the 
reverse of page 1, which is page 2. 

Therefore the evidence of the plaintiff- 
respondent and his two witnesses who were 
present at the panchayet receives very 
strong corroboration from the fact that 
Narayana wrote the entries in Ex. A and 
Ex. D and that the plaintiff.respondent 
approached Mr. Wynn to make a demand 
for the repayment of the amount of his 
deposit from the defendant-appellants. In 
spite of the fact that Mr. Wynn does not 
remember the details as to what he did and 
to whoni be spoke, his testimony affords 
substantial corroboration of the plaintiff’s 
allegation that he did approach Mr. Wynn 
with the request that he should make de- 
mand from the defendant-appellants. That 
Mr. Wynn did do something in pursuance 
of that request and wrote his impression of 

dated 

27th May 1936, is not open to doubt. The 
very fact that this note appears on' the 
revepe of Ex. B.l strengthens the view that 
what Wynn had done about six months 
before he wrote this note was in connexion 
with the matter which is entered in Exhi¬ 
bit B.l. Narayana’s explanation of why 
he wrote the lists in Exs. A and D is ren. 
der^ improbable by the fact that Ex. A 

contained amounts-sums amounting to as 

much as Es 1165.13.0 under the heading 
collections which did not appear in 

k-r A amounts entered in Exhi- 

""“k P *^he amounts ' 

fnd Abl plaintiff.respondent 

and Abdul Rahman on their joint sales of 
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rice, it is strange that these other items do 
not appear in Abdul Eahman’s book 'while 
they do in Ex. A. For these reasons, in my 
opinion, no sufticient ground has been made 
out for this Court to interfere with the 
findings of fact arrived at by the trial Court 
upon the evidence. 

With reference to the plea of limitation, 
it must be pointed out that it was raised 
only when this appeal was filed. It was not 
raised at any stage of the proceedings in 
the trial Court. In 1938 ELK 256^ it was 
iheld that a question of law raised for the 
first time in a Court of last resort will 
receive consideration only if it is based on 
facts either admitted or proved beyond con¬ 
troversy. The plea that is raised in this 
appeal as regards the limitation is not a 
ipure question of law, but it is a mixed 
question of fact and law. In order that this 
!plea may be supported, it will have to be 
'found that the sales of rice were sales on 
credit and were not cash transactions. It is 
the duty of the defendants to put it forward 
as a specific plea in their written state¬ 
ment under O. 8, Rule 2, Civil P. C; but 
they not only omitted to do so, but they 
did not raise the plea at any stage of the 
trial in the Court of Small Causes, nor was 
any attempt made on their behalf to bring 
forward materials with a view to showing 
that the transactions of sale and purchase 
of rice were on credit. In these circum¬ 
stances, the plea raised only when this 
appeal reached this Court cannot be per¬ 
mitted. 

As regards the question of interest, in 
view of the fact that, although interest was 
claimed in the plaint, the plaintiff admitted 
in the course of his evidence, that interest 
was not agreed upon, nor had he contem¬ 
plated receiving any interest, there is no 
legal basis for the award of interest as 
claimed. Although the appellants did not 
specifically deny their liability to pay inte¬ 
rest on the deposits, yet it is open to this 
Court, under the ruling quoted above, to 
allow this plea that interest should not 
have been allowed because, not only'is it a 
question of law as to whether the plaintiff- 
respondent is entitled to receive interest 
upon the transaction in suit, but it is a 
question about which there are facts ad¬ 
mitted or proved beyond controversy which 

1. A. R. M. N. A. Chettyar Firm v. R. M. V, S. 

Chettyar Firm, (1938) 25 A I R Rang 236= 

1938 R L R 256. 


show that the plaintiff had no legal right to 
receive interest or any part thereof which 
he claimed in his plaint. In the absence of 
either usage or any contract, expr^s or 
implied, to justify the award of interest, no 
interest is payable, and the Court is not 
justified in awarding interest on the amount 
of the claim except for the period from the 
institution of the suit to the date of realiza¬ 
tion of the decretal amount : see I L R 
(1938) 2 Cal 72.^ Accordingly, in upholding 
the judgment of the trial Court with refer¬ 
ence to the principal sum claimed in the 
plaint, the award of interest to the plaintiff- 
respondent will have to be set aside and in 
its place the plaintiff-respondent will be 
granted interest on the principal amount of 
claim, namely Es. 1076-15-0 from the date 
of the institution of the suit to the date of 
the decree of the trial Court at 12 per cent, 
per annum and on the decretal amount 
from the date of the decree to the date of 
the realization of the amount at court rate^ 
The decree of the trial Court will be altered 
accordingly. Subject to this modification of 
the decree, the appeal will be dismissed 
with costs in both Courts. The defendants- 
appellants will pay the plaintiff-respon¬ 
dent’s costs in both Courts. 


Dunkley J.—I am of the same opinioD» 
and I propose to state my reasons quite- 
briefly. There is no evidence regarding the- 
items of the deposits, except the evident 
of the entries in the book, Ex. A, and it 
may be said that that book has by no- 
means been proved, in view of the hostile 
nature of the evidence of the clerk, Nara- 
yana. But, in my opinion, the plaintiff-res¬ 
pondent has established his case by proving, 
that fhe amount of the deposits had been 
admitted by the defendants-appellants. 
There is perhaps some doubt as to whether' 
the letter,.dated 16th October 1935, Ex. C, 
was ever delivered to Mr. Wynn ; bub his- 
evidence does make one fact clear, and 
that is, that some time about October or 
November, 1935 the plaintiff-respondent- 
reported to him that the defendants-appel¬ 
lants owed him this debt. The suit was nob- 
brought until October 1937. It is necessary 
to ask oneself why there was this great 
delay in bringing the suit. The delay ha^ 
been explained in only one way, and 
is by the evidence called by the plaintiff^ 

2, Bengal Nagpur Railway, Ltd. 

Ramji, (1938) 25 A I R P 0 67=173 I 0 
I L R (1938) 2 Cal 72=32 SLR 374=66 I ^ 
66 (P 0). 
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respondent. In my view, it can be explain- 
^ in no other way and the explanation 
is that at some time or other tho defen- 
dants-appellants had admitted the debt and 
promised repayment. If the claim had been 
a false claim, plainly, it would have been 
sued on soon after the report made by the 
respondent to Mr. Wynn. The suit was not 
brought, as I have said, for two years, and 
the reason must be that, as the respondent 
alleges, there was a panchayet and at this 
panchayet the appellants admitted their 
liability and subsequently, during the early 
part of 1936, some instalments of the 
amount due were repaid. It is unfortunate, 
of course, that the writer of the book, 
which is alleged to be the record of the 
repayments. Ex. B, (the writer’s name 
being Maung Ba Zan) was not called as a 
witness, but it is quite clear that this book 
was not made up for the purpose of this 
case. It was in existence before May 1936 
■when Mr. Wynn wrote his note in it. Ha 
himself said in evidence that he saw this 
book at the time when he wrote his note. Of 
course, he did, because he has written in it. 
He has written on the second page and the 
reason for his writing on the second page 
was that the entries on the first page were 
already in existence. So, before the end of 
May 1936, entries of alleged repayments 
between January and May 1936, had already 
been made. In my opinion, these facts esta- 
blish that the appellants did owe to the 
respondent the amount of Rs. 1076-15-0, 
for which this suit was brought. 

As regards the question of limitation, 

I agree with my Lord that this is not a ques¬ 
tion which can be raised for the first time in 
this appeal. For the respondent, reference 
has been made to the provisions of Order 8, 
R. 2, Civil P. G., and. it has been pointed 
out that, if this question of limitation had 
been raised in the written statement, obvi. 
ously the respondent would have been far 
more carefully examined-in-chief in regard 
to the circumstances under which he made 
these deposits with the appellants and the 
nature of the agreement between him and 
them. Therefore, it is not a question of 
limitation which can be decided upon the 
pleadings or upon facts which are not in 
controversy. However, in my opinion, the 
Article of the Limitation Act which does 
apply to this ease is clearly Art. 60, and 
the suit was within time. The suit was a 
suit for the recovery of moneys deposited 
under an agreement that the moneys should 


be repayable on demand. According to tlio 
case of tho respondent—and no att 0 in])t 
has been made to rebut his evidence—the 
respondent sold rice to the appellants and 
instead of taking the price for each sale 
from them he left the money with them 
for safe custody. How would such money 
become repayable? Obviously on demand 
being made for repayment. As my brother 
Mosely and I have pointed out in a recent 
case, which is just about to be reported, 
1938 R L R 468,^ the agreement that the 
money shall be payable on demand within 
Art. 60, Limitation Act, need not be an 
express agreement. It can be an implied 
agreement, and often is implied from the 
circumstances of the deposit. The circum- 
stances of this case show that the respon¬ 
deat intended the appellants to keep this 
money, and that the appellants took it 
into _ their custody with the intention of 
keeping it, until the respondent demanded 
repayment. 

The question of interest is also another 
matter which was raised for the first time 
on this appeal. But, so far as the present 
case is concerned, it is a question of pure law, 
namely that there was no evidence what¬ 
ever to support an agreement for the pay. 
ment of interest; and, in fact, such evidence 
as there was, was in the other direction, 
namely that no interest was expected to 
be paid. That is the statement of the res¬ 
pondent himself. Paragraph 4 of the plaint, 
which sets out the only basis of the claim 
for interest, is quite irrelevant. I however 
agree with my lord, that we can and 
ought properly to award interest for the 
duration of the suit, under the provisions of 
S. 34, Civil P. C. I agree that the decree of 
the Small Cause Court should be modified 
to a decree for the sum of Rs. 1076-15-0, 
with interest for the duration of the suit at 
12 per cent, per annum and further interest 
on tho total amount of the decree at the 
Court rate until realization. Subject to this 
modification, I agree that this appeal should 
be dismissed with costs in favour of the 
respondent in both Courts. 

n.s./b.k. Decree modified, 

^ - - 

3. Daw Hnit v. Anamalai Ohettyar, (1938) 25 
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Roberts C. J. and Braund J. 

P. Johnston — Appellant. 

V. 

Official Liquidatort High Court, Ban- 

goon — Respondent. 

Civil Misc. Appeal No. 28 of 1938, 
Decided on 7th June 1938, against order 
of High Court, in Civil Misc. No. 260 of 
1936, D/- 8th March 1938. 

(a) Company — Liquidation — Official Liqui¬ 
dator representing company — Position of — 
He is not bound to call claimants before him 
and make enquiry. 

The Official Liquidator representing a company 
is in no different position from anyone else against 
whom a stranger or a third party makes a claim. 
His only duty is to consider and if he thinks it is 
an admissible claim to admit, and if he thinks it 
an inadmissible claim to reject it; and accordingly 
he is not bound to call on the claimant to appear 
before him and make enquiry. [P 47 C 1] 

(b) Transfer of Properly Act (1882), Sec. 55 
^ 4 ) — Sale — Charge for balance — Difference 
between covenant to pay immediately and 
covenant to pay at future time —One gives rise 
to right under Sec. 55 (4) while other for right 
to sue for breach of contract — Transferor 
transferring his properly— Transferee agreeing 
to do certain things — Transferee^ going in 
liquidation — Transferee cannot claim charge 
under S. 55 (4). 

There is a world of difference between a cove¬ 
nant to pay the purchase price and a covenant to 
pay a sum of money in the future; in the one case 
the consideration consists of money, in the other 
the consideration consists of the covenant itself : 
31 Cal 57 (PC), Rel. on, [P 48 C 1] 

Hence where there was an agreement to transfer 
certain clay works to another company, the con¬ 
sideration for which was partly in cash, partly 
in promise to employ the transferor at a certain 
rate, and partly for the allotment of shares to the 
transferor and the company went into liquidation 
before the conditions were carried out, such trans¬ 
feror held could not claim a charge against the 
assets of the company under Sec. 55. IJis remedy 
lay otherwise by action against the company for 
breach of contracts. [P 48 C 1] 

Aiyangar — for Appellant, 

Surridge — for Respondent, 

Braund J. — This is an appeal from a 
judgment of Sbaw J., which arises in the 
matter of the Burma China Olay Works, 
Ltd. in liquidation. That company was 
incorporated on 22nd January 1935, and 
the purpose of its incorporation was to pur¬ 
chase and to carry on a fire-bricks works 
which had formerly belonged to a gentle¬ 
man named Mr. Johnston. On 15th January 
1935, that is seven days before the incorpo- 
.llon of the company, Mr. Johnston enter- 
eu into an agreement for the sale of his 


fire-bricks business. I need only refer briefly 
to that agreement for the purpose of point¬ 
ing out what the consideration was. The 
main consideration consisted of a sum of 
Rs. 1,17,000 which was to be satisfied by 
payment of Rupees 12,400 in cash and the 
allotment of 1051 shares of Rs. 100 each to 
Mr. Johnston or his nominees. It has to be 
observed that the whole of that considera¬ 
tion was satisfied. 

The agreement then went on to provide 
that the vendor, Mr. Johnston, was to be 
employed as the company’s manager for a 
period of three years, and it has to be 
observed in passing that he was in fact so 
employed although the company went into 
liquidation before the period of three years 
was completed. The company also cove¬ 
nanted to take over and indemnify the ven¬ 
dor against certain liabilities of the old 
business. And eventually by cl. 6 it was pro¬ 
vided in the events which actually happen¬ 
ed, that the vendor should become entitled 
to 624 further fully paid-up shares in the 
capital of the company upon the expiration 
of two years from the date of the agree¬ 
ment. There was that intervening period 
because in the meantime certain other 
parties, Messrs. Rinlay Fleming & Co., Ltd. 
had a two years’ option within which they 
could take up those shares:^ but in the 
events that happened they did not in fact 
take advantage of that option. The winding 
up order was actually made on 21st Janu¬ 
ary 1937, that is two years less one day 
after the date of the incorporation of the 
company: and the Official Liquidator in 
due course went into possession. 

Those are the circumstances which gave 
rise to the application made by the letter 
dated 25th November 1937 addressed to 
the Official Liquidator by Mr. Johnston. 
I propose to read that letter. It says : 

Sir, 

My vendor’s lien on the property taken over 
ftoxn in© by Bunuft Chiii8» Clay WorkSi Ltd. 

As you are aware the Burma China Olay Works, 
Ltd. failed to pay the balance of the agreed pur- 
chase price being 624 shares of Rs. 100 each fully 
paid and I have, under S. 66, T. P. Act, a cha^ 
upon the property in the hands of the buyer for 
that part ofithe purchase price remaining unpaitt 
amounting, without interest, to Rs. 62,400. You are 
also aware that under S. 101 of the same Act no 
subsequent mortgagee is entitled to 
sell without redeeming the prior charge or subjeoc 

*^^l'^^hould be glad therefore if you will 
admit my claim as a secured creditor for Kupew 
62,400 plus interest, this claim to 
that of Messrs. Finlay Fleming 4k Oo. Uta. 


im 
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i*' VossihU for the oom- 

Bhareaaa the company has gone 

12 ?? ^ would be void 

Under S. 227, Oompaniea Act. 

Yours faithfully. 

On 8 th January 1938 the Official Liqui¬ 
dator replied to that. He said : 

I have read the letter. I am of opinion that his 
^aim IS not tenable and I am also satisfied that 
Messrs. Finlay Fleming & Co. only have a mort- 

gge over all the assets of the Burma China Clay 
Works, Ltd. 

Under the above circumstances I reject the 
claim put m by Mr. P, Johnston. ^ 

Some comment has been made by the 
learned advocate who has appeared for the 
appellant, to the effect that the Official 
Liquidator was guilty of some impropriety 
m not summoning before him the appellant 
and calling for documents and otherwise 
making what I might describe as a public 

in this case. I desire to 
make it clear that for my part I do not 
share that view. The Official Liquidator 
representing a company is in no different 
position from anyone else against whom 
a stranger or a third party makes a claim. 
His only duty is to consider and if he thinks 
It IS an admissible claim to admit it, and 
if he thinks it an inadmissible claim to 
re^ct it; and accordingly I think that the 
Official Liquidator in this case acted quite 
properly and that the appellant has no 
ground for complaint upon the ground that 
the Official Liquidator did not call upon 
him to appear before him. 

The appellant then filed a petition before 
Bhaw J. dated 3rd February in which he 
asked to have the decision of the Official 
Liquidator reversed and for what he des- 
onbes as his claim to be recognized. In 
other words what he is really asking for 
18 a declaration that he is entitled to a 

-inA I Act. for this 

^. 62,400. And that is the question which 

was ^ocidered by the learned Judge and 

which falls to be considered by us on ap- 

fnr ^ at that point 

r"adTthLT ■ Aot- It I 

The seller is entitled ] 

grijh.)T* concerned with this sub-para- i 

ot the property has ! 
S tiff *5® before payment df the ^ole , 
Si. 4 « • money, to a charge upon the pro- ^ 

P^y in the hands of the buyer for the amount of 1 

i?;!?-J any ^rt thereof remaining c 

unpaid, and for interest on such amount or part, } 

_ It is therefore obvious that the first con. 3 
•ideration that has to be taken into account a 


^ IS whether or not the ownership in the 
3 property over which a charge is claimod 
has passed to the buyer. Now, in tliis parf i. 
cular case, all that the company has so fur 
. got IS possession of the property. There lias 
been no conveyance or transfer of tho pro. 
5 party to the company, and all that has 
; happened is that with the consent of the 
; vendor the company has gone into posses¬ 
sion; and it is conceded, and I may say 
, frankly conceded, by Mr. Aiyangar. who 
appears for the appellant, that in this case 
he cannot contend that ownership of the 
property has passed to the buyer. And that 
as It stands, is a fatal obstacle to the ap¬ 
plication that was made before Shaw J 
and must necessarily be a bar to the appeal 
before us. It is obvious that it is necessary 
that ownership should pass to the buyer, 
because if that were not so the vendor 
would be merely claiming a charge or lien 
over that which is still his, which is ab¬ 
surd, and therefore that short ground, 
which, as I have said, rests for its facts! 
upon the admissions of the appellant, must 
alone necessarily afford a reason why we 
must dismiss this appeal. 

_ It is however right, in deference to tho 
judgment of the learned Judge in the Court 
below, that I should say that there were a 
number of other grounds discussed by him 
upon which he was right in dismissing the - 
application. The most important of those 
grounds was possibly this: As I have 
already said, all that remained of this con¬ 
sideration to be satisfied was that the ap¬ 
pellant was, at a distance of two years from ■ 
the date of the agreement, entitled to claim 
an allotment of 624 shares, and that was- 
impossible of performance by reason of the 
liquidation of the company. Now, S. 55 ( 4 ) 
requires that the charge*upon the property 
in the hands of tho buyer shall be for the- 
amount of the purchase money or any part 
thereof remaining unpaid. It is difficult to ■ 
see how the failure of the company to fulfil' 
a future covenant to allot shares can be 
described as a failure to pay the purchase • 
money or part of it. What in reality it is, 
is that it is a breach of a contract pure and i 
simple and nothing more. In the same way,, 
it is said that the other part of the consi¬ 
deration here which has failed consists of 
the fact that the appellant, instead of being 
employed for the full term of three years 
has only been employed for a term of two - 
years as the manager of the company. That 
again I think, cannot possibly be des- 
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cribed as falling under S. 55 (4) of the Act, 
and as being a failure to pay the purchase 
money. That again is a pure question of 
breach of contract. 

As the learned Judge has pointed out, it 
has already been considered and decided by 
the Judicial Comrnittee of the Privy Council 
in 31 Cal 57^ that there is a world of 
difference between a covenant to pay the 
Ipurchase price and a covenant to pay a 
■sum of money in the future : in the one 
icase the consideration consists of money; in 
the other the consideration consists of the 
covenant itself. And that is so even when it 
is applied to terms of money. But this is an 
a fortiori case, because here the covenant 
was a covenant merely to allot shares at a 
future date and in a contingency. Moreover, 
it is difficult to see upon what ground the 
appellant can assess the purchase price in 
respect of which he claims a lien at the face 
value of the 624 shares to which he said he 
was entitled. If indeed, which is contrary 
to my view, this covenant to allot 624 
shares can be assessed in terms of the pur¬ 
chase price at all, it seems to me that it is 
a complete fallacy to suppose that it must 
necessarily be the face value of the shares, 
or indeed a 6xed sum of any sort or kind. 
What in truth and in reality it is, is that 
the appellant claims what amounts to 
damages for breach of a pure contract on 
the part of the company to allot shares in 
a particular contingency. 

I am quite unable to see that that amounts 
,in any sense to a failure to pay the purchase 
money, or that it falls under S. 55 (a). In 
deference to the learned Judge therefore 
although this appeal falls to be decided 
upon the first point alone, I wish to point 
out that we do not in any way differ from 
[the decision of the learned Judge on the 
other points. It remains for me to say this, 
that although it has been necessary to dis¬ 
miss this appeal and hence in effect to 
declare that the appellant has no charge 
upon the property under Sec. 55 (4), T. P. 
Act, nevertheless it may well -be that in 
another application in another place he 
might be able in the liquidation to sustain 
a claim to prove for any loss he has suffered 
by reason of a breach of contract. I say 
nothing as to that, except that all questions 
of that kind remain open and that all that 
■has been decided as a resu lt of this appeal 

1. Webb V. Macpherson, (1904) 31 Cal 57=30 
I A 238=8 Bar 554=8 OWN 41 (P C). 


is that the appellant is not entitled to a 
vendor’s charge on the property in the hands 
of the liquidator under S. 55 (4), T. P. Act. 
Accordingly, this appeal must, in my opi¬ 
nion, be dismissed. 

Roberts C. J. —I agree. The claim set 
up and rejected by the Official Liquidator 
was for a lien and was expressed to be 
under Sac. 55, T. P. Act, and the appeal 
before us deals with that claim alone and 
lies within a narrow compass. The claim 
was for a charge on 624 shares which the 
Burma China Clay Works, Limited, had 
agreed to allot to him in the event of 
Messrs. Pinlay Fleming and Co., Ltd. not 
exercising an option under the agreement 
for sale of these clay works to the company 
which was formed to take over and work 
them. But S. 55 has no application to the 
present case. The company which bought 
the property obtained possession, but there 
was no transfer executed, and therefore the 
ownership of the property has not passed. 
This is rightly conceded by Mr. Aiyangar, 
who could have taken no other course than 
that which he took when he saw the diffi¬ 
culty which no lawyer would have been 
able to surmount. 

Moreover, there is nothing here which 
can be described as ‘purchase money’ under 
S. 55. There was an agreement to transfer, 
the consideration for which was, partly in 
cash, partly in promise to employ the ap¬ 
pellant as manager at a certain rate, and 
partly for the allotment of shares. There 
may be an appropriate remedy for any 
breach of these covenants. We are not 
dealing with that, and nothing we say must 
prejudice any claim which might later be 
raised. But, as stated in 31 Cal 57,*' there 
is a distinction between cases in which the 
consideration is a covenant and those in 
which it is money itself. The covenant to 
allot shares is not “purchase money,” and 
no right arises under Sec. 55, T. P. Act. 
Accordingly, I agree that this appeal must 
be dismissed. Advocate’s fee ten gold 
mohurs in respect of the Official Liquidator 
and five gold mohurs in respect of Messrs. 
Finlay Fleming and Co., Ltd, 

B.D./R.K, Appeal dismissed. 
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MyA Bu OFFG. 0. J. AND DUNKIiF.Y j, 

. Bissessar Das and another —Appellants. 

V. 

Ma Yi and another — Respondents. 

‘ First Appeal No. 63 of 1938, Decided on 
'24th August 1938, against order of Dist. 
‘Court, Mandalay, in C. A. No. 11 of 1938. 

(a) Gift Acceptance — Acceptance can be 
<implied — Gift bona fide — Registered deed 
handed over to donee — Mutation in name of 
-donee—Possession of donee along with donor— 
These circumstances constitute acceptance. 

Acceptance of a gift does not mean express 
acceptance but it may be implied. The circum¬ 
stances that the bona fides of the transaction is 
lundispatcd ; that after a gift deed was obtained 
-from the Registration Office it was made over to 
the elder of the two donees who was then a major 
.and who kept it in a box used commonly by the 
' donor as well as the donees ; that the mutation of 
names was effected in the municipal registers ; 
that the taxes were assessed in the names of the 
•donees and were collected from them; and that the 
donees were in constructive possession inasmuch as 
they as well as the donor lived in the house con- 
fititute sufficient data from which acceptance can 
■be inferred : AI R 1932 All 444, Foil. [P 49 C 2] 

(b) Buddhist Law (Burmese)—Gift—Accept- 
.ance is necessary (Per Dunkley J.). 

It is nowhere stated in the Burmese Buddhist 
'law that a gift need not be accepted ".AIR 1936 
Rang 430, Rel. on. [P 50 C 1] 

K. N. Dangali — for Appellants. 

Chari — for Respondent 1. 

Mya Bu Offg. G. J. — This is an appeal 
•^against an order of remand passed by an 
Appellate Court. The correctness of the 
•order is assailed on the ground that the 
^gifb relied on by plaintiff-defendant 1, Ma 
Yi, was invalid for want of due acceptance. 
The gift in question was of a house and site 
in Mandalay and it was made by Daw Chit, 
mother of Ma Yi, in favour of Ma Yi and 
^her elder half-brother, Maung Ba Din, by 
a registered deed in 1927. Maung Ba/Din is 
son of Daw Chit by her first husband^ and 
she married one U Kyaw Win who brought 
rfive children of his previous marriage. Ma 
Yi is the daughter of Daw Chit by U Kyaw 
Win. At the time of the gift in question 
Maung Ba Din was major while Ma Yi was 
A girl of only about 13. The bona fides of 
'the transaction is not impugned^ Daw Chit 
intending to avoid any possibility of com- 
tplications in future on account of the mixed 
-character of the family gave the house and 
:;site to her own issues, Maung Ba Din and 
Yi. After the deed was received back 
1939 B/7 & 8 


from the Registration Office it was lianded 
over to Maung Ba Din who kept it in a 
box the key of which was in the custody of 
Daw Chit or Maung Ba Din or Ma Yi 
Mutation of names followed in the munici¬ 
pal registers and the municipal taxes were 
collected in the names of the two donees. 
The property was however in the occupa¬ 
tion of the donor as well as the donees and 
also U Kyaw Win. In the year 1931 a 
mortgage of the property was effected by 
Daw Chit and Maung Ba Din. The question 
before us is whether acceptance as required 
by S. 122, T. P. Act, was effected before 
the alleged mortgage in order to give vali¬ 
dity to the transaction evidenced by the 
registered deed of gift. 

■ It seems to be a clear principle of law 
that acceptance does not mean express 
acceptance but it may be implied. The 
circumstances that the bona fides of the 
transaction is undisputed ; that after the 
deed was obtained from the Registration 
Office it was made over to the elder of the 
two donees who was then a major and who 
kept it in a box used commonly by the 
donor as well as the donees; that the muta¬ 
tion of names was effected in the municipal 
registers ; that the taxes were assessed in 
the names of the donees and were collected 
from them; and that the donees were in 
constructive possession inasmuch as they as 
well as the donor lived in the house con¬ 
stitute, in our view, sufficient data from 
which acceptance can be inferred. In 54 All 
534,^ where the facts bear resemblance to 
those of the present case and where there 
was a gift of zamindari property by a hus¬ 
band to his wife and the circumstances 
indicated that the wife had knowledge of 
the gift, there was mutation in her favour 
and she had actual or constructive posses¬ 
sion through her husband, it was held that 
those circumstances amounted to proof of 
acceptance of the gift. In our opinion in 
the circumstances of the present case the 
gift must be held to have been accepted by 
the donees. 

The learned Judge of the lower Appellate 
Court pointed out another ground in sup¬ 
port of his order of remand which is to the 
effect that a gift of immovable property 
amongst Burman Buddhists before Ist April 
1930 is valid without acceptance or delivery 
of possession provided there is a registered 

1. Anandi Devi v. Mohan Lai, (1932) 19 A I R 
All 444=137 I C 756=54 All 534=1932 A L J 
335. 
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deed of gift duly attested by t'wo -witnesses. 
This ground is based upon the view that 
under S. 129, as it stood before the amend, 
ment by Act 20 of 1929, the requirement 
as to acceptance for the validity of a gift 
under S. 122 could not affect any rule of 
Burmese Buddhist law relating to gifts 
which did not make acceptance essential to 
the validity of a gift. The correctness of 
this proposition is questionable, for, it 
assumes that the Burmese Buddhist law 
did not require acceptance as an essential 
element of a valid gift. To dispose of this 
appeal however it is sufficient for the pur- 
pose of the present case that acceptance as 
required by S. 122, T. P. Act, has been 
proved. This appeal fails and it is dismissed 
with costs, advocate’s fee five gold mohurs. 

Dunkley J. — I am of the same opinion. 
The main contention for the appellants in 
this appeal has been that the proposition of 
law laid down by the learned District Judge, 
namely that a gift of immovable property 
among Burmese Buddhists was valid with- 
out acceptance before 1st April 1930^ is 
wrong. With the greatest respect, I think 
the learned District Judge was incorrect in 
his view. In the first place he has over¬ 
looked the Full Bench decision in 14 Rang 
439.2 Although that case dealt with a rule 
of Mahomedan law relating to gifts, the 
same arguments will apply equally to a 
rule of Burmese Buddhist law. Further¬ 
more, even if it were to be held that the 
Burmese Buddhist law relating to gifts was 
the law of the land prior to 1st April 1930, 
nevertheless, so far as I am aware, it is 
Inowhere stated in the Burmese Buddhist 
law that a gift need not be accepted. Con¬ 
sequently S. 122, stating that acceptance is 
necessary, is not contrary to any rule of 
Burmese Buddhist law. However I agree 
with my Lord that on the facts and 
circumstances of this case the appeal is 
concluded against the appellants by the 
judgment of a Bench of the Allahabad High 
Court in 54 All 534.^ 

B.d./r.K. Appeal dismissed. 

2. Ma Asha v. B. K. Haidar, (1936) 23 A I R 
Bang 430=164 I 0 984 = 14 Rang 439 (F B). 
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Mya Bu Offg. C. j. and Mackney J. 

A. Samad — Appellant. 

Y. 

Dr. Meah — Respondent. 

First Appeal No. 61 of 1938, Decided oa 
10th August 1938, against decree of Dist. 
Court, Yamethin at Pyinmana, in C. B, 
No. 12 of 1937. 

Registration Act (1908), S. 77— Substanc©^ 
of order should be looked into—Order stating 
that document was not registrable for certain, 
reasons—Order amounts to refusal to register. 

In interpreting an order of a Registrar one- 
should not merely look to the form but should 
look to its substance as -well: AIR 1927 Ldh 395,. 
Rel. on. fP 51 0 Ifi 

Where a Registrar in his order stated that no’ 
reason had been shown to show why document', 
was not presented within time under 8. 23 and' 
that time of eight months also has expired andT 
further stated that the document was not regis¬ 
trable under the Act; 

Held that such order amounted to refusal to. 
register : AIR 1929 Bom 365, Ref. ; Al R 192r 
Rang 83, Expl. [P 51 C 2J. 

A. A. Darwood — for Appellant. 

EuDOOse — for Bespondent, 

Mya Bu Offg. C. J,—This is an appeal? 
against a decree dismissing a suit underf 
S. 77, Registration Act, on the ground that 
in the circumstances of the case the suit is- 
not maintainable. The relevant part of 
S. 77 runs as follows : 

Where the Registrar refuses to order the docu¬ 
ment to be registered, under S. 72 or S. 76, any- 

person claiming under such document.may, 

within thirty days after the making of the order 
of refusal, institute in the Civil Court, within the 
local limits of whose original jurisdiction is situate 
the office in which the document is sought to be- 
registered, a suit for a decree directing the docu¬ 
ment to be registered in such office if it be duly 
presented for registration within thirty days aften 
the passing of such decree. 

The learned trial Judge came to the con¬ 
clusion that there had been no refusal by 
the Registrar to order the document to be- 
registered and that, accordingly, there waa- 
no cause of action in this case for a suit of* 
the character mentioned in S. 77. The- 
document in question is a partnership deed” 
dated 7th January 1937 purporting to have 
been executed by the respondent. It waa- 
not presented to the Sub-Registrar within* 
the first four months after its execution. 

On 1st September 1937, which was only 
a few days short of eight months after tho- 
date of the execution, the appellant pre¬ 
sented an application to the Sub-Registrar 
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nnder S. 25 (2) of the Act. The Sub-Regis- 
trai had a notice issued and served on the 
respondent. On the date fixed for the case 
viz. 6th September 1937, the Sub-Registrar 
recorded a note to the effect that the 
respondent had been sitting in his office 
'without saying anything before the case 
was called, but when the case was called 
the respondent went away. It appears that 
from the conduct of the respondent the 
Sub-Registrar thought that the respondent 
was going to deny the execution of the 
document. The note further pointed out that 
the document was time-barred inasmuch as 
it had not been presented for registration 
within the first four months but that the 
advocate was willing to pay a certain 
penalty. Having recorded this note the 
case was submitted to the Registrar for 
orders inasmuch as the application was one 
under S. 25 (2) and could be disposed of 
only by the Registrar under S. 25 (l) which 
provides: 

If owing to urgent necessity or unavoidable 
accident, any document executed .... is not pre* 
sented for registration till after the expiration of 
the time hereinbefore prescribed in that behalf, the 
Registrar, in cases where the delay in presentation 
does not exceed four months, may direct that, on 
payment of a fine not exceeding ten times the 
amount of the proper registration-fee, such docu¬ 
ment shall be accepted for registration. 

When the matter was placed before the 

Registrar he passed the following order : 

The document sought to be registered is dated 
7th January 1937. It should have been registered 
within 4 months under S. 23, Registration Act. 
Neither urgent necessity nor unavoidable accident 
is shown to bring S. 25 of the Act into operation. 
That the other ^arty took no notice of requests to 
appear and register the document does not bring 
the matter under S. 25. 8. 36, eventually used, 
was always open to appellant to procure the pre¬ 
sence of the other party. The time limit of eight 
months however has expired so that the question 
of refusal to register on account of denial of execu¬ 
tion does not arise. The document is not regis¬ 
trable under the Act. The appeal is summarily 
dismissed. 

The wording of this order indicates some 
confasion in the mind of the Registrar as to 
the nature of the proceeding that was laid 
before him and strictly following its word- 
ing, the learned trial Judge came to the 
conclusion that it did not amount to a 
refusal to register the document. But the 
proper way to interpret this order is to look 
at not merely the form but the substance of 
it as well, as pointed out in 8 Lab 208,^ 
in which a document had been returned 

1, -Barkha Nath v. Shxi Bam, (1927) 14 A 1 B 
895=sJU)aJO,790=^8 208=28 Pi R 


with an order to the effect that the officer 
concerned could neither register, nor refuse 
to register the document and this was 
held to be an order refusing to Register the 
document. In 53 Bom 644^ the Sub-Regis- 
trar, having accepted a penalty, forwarded 
the deed to thd Registrar with a recommen, 
dation for excusing the delay in the presen¬ 
tation of the document which was presented 
for registration after the expiry of the first 
four months but within eight months of the 
date of execution. The Registrar declined to 
excuse the delay whereupon the Sub-Regis, 
trar made an endorsement refusing to re¬ 
gister the document. Against this refusal 
an appeal was preferred under S. 72 to the 
Registrar who dismissed it. It was held 
that a suit was competent under S. 77, 
Registration Act, to challenge the order 
made by the Registrar under S. 25 of the 
Act. Looking at the substance and the 
effect of the order passed by th6 Registrar 
in this case, it must, iniour opinion, be held 
to be tantamount to an order refusing either 
to accept the document for’ registration or 
to register the document. The judgment of 
the trial Court displays some misunder. 
standing of the nature and effect of the 
decision in 4 Rang 500^ where it was held 
that: 

A suit to compel registration of a deed would 
not lie independently of the Registration Act, 
8. 77; and that where there was no appeal or 
application to the Re^strar against the Sub-Regis¬ 
trar’s refusal to Register the document, a suit in 
the Civil Courts is not maintainable. . 

In that case the matter never went 

before the Registrar in any shape or form. 

The order of refusal against which the suit 

was filed was an order made by the Sub- 

Registrar and there the matter ended before 

the suit was filed in the Civil Court. The 

facts of that case are clearly distinguishable 

from the present one where the matter, 

having been laid before the Registrar, he 

passed an order which had the effect of 

refusing either to accept the document for 

registration or to register it. The order of 

the Registrar in substance and in effect is an 

order which falls under S. 76 (l) (a) of the 

Act and a suit under S. 77 (l) lies for a decree 

directing the document to be registered in 

the manner provided by that Section. 

A subsidiary preliminary issue was also 

decided by the same judgment of the learned 
■ ■ ■— _ 

2. Maneklal Mansukhbai v.KasturbhaiManibhai, 
(1929) 16 A I R Bom 365=119 10 661=53 
Bom 644=31 Bom L R 676. 

3. Maung San Ya v. Maung San Pe, (1927) 14 
AIR Rang 83=99 I C 998=4 Rang 500. 
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trial Jud^^e. The decision appears to be that 
in a case properly laid under S. 77 of the 
Act the Court entertaining the suit has 
iurisdiction to question the discretion of the 
Registrar. If the learned Judge means that 
the question as to ■whether the Registrar 
was justified by the circumstances of the 
case in refusing or declining to excuse the 
delay in presenting the document for regis¬ 
tration is one which the Court entertaining 
the suit has jurisdiction to decide, we agree 
with the learned Judge. The order of dis¬ 
missal of the suit on the ground that it is 
not maintainable must however be set aside. 
The appeal is allowed, the decree of the 
trial Court directing the dismissal of the 
suit is set aside and the suit is remanded to 
the trial Court for trial on its merits. The 
costs of this appeal shall be costs in the 
cause, advocate’s fee five gold mohurs. 

B.D./e.K* Appeal allowed. 
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Roberts C. J. 


Aa P. L. Palaniappa Chettyar — 

Appellant. 



Official Assignee and another — 

Respondents. 

Civil Misc, Appeal No. 5 of 1938, Decided 
on 31st May 1938, against order of High 
Court, D/- 15th December 1937. 

Presidency Towns Insolvency Act (1909), 
(Rangoon), S. 99 (2)—Infant partner does not 
mean partner by contract. 

• In British India and Burma an infant cannot 
be a partner at all. Hence in S. 99 (2), Rangoon 
Insolvency Act, “an infant partner” means an 
infant 'who is admitted to the benefit of partner¬ 
ship and not a partner by contract : (169i) A C 
€07; (1926) 1 Ch 274 and AIR 1925 P C 18, 
Expl. ; AI R 1922 P C 237, Foil. [P 53 0 2] 

P. K. Basu — for Appellant. 

Clark — for Bespondent No. 1. 

Roberts C. J.—In the insolvency of the 
T. S. N. Firm, which was adjudicated on 
lOth March 1930, the Official Assignee 
sought to set aside certain transfers as void 
by reason of the provisions of S. 65, 
Rangoon Insolvency Act. His application 
before Braund J. was successful and this is 
an appeal against the order of the learned 
Judge. So far as the appellant is concerned, 
it is alleged that one T. S. Palaniappa 
Chettyar executed two deeds of assignment 
on behalf of the T. S. M. R. K. R. M, Firm 


of Pyapon, dated respectively 17th and 
19th October 1929, purporting to transfer 
certain mortgage debts to the second res¬ 
pondents ; and. that subs^uently the second 
respondents assigned and transferred two 
of the mortgage debts under the first assign¬ 
ment and four of the mortgage debts under 
the second assignment to the appellants. It 
is contended by the Official Assignee that 
all the partners of the T. S. M. E. K. E. M. 
were partners of the insolvent firm and 
that its estate became vested in the Official 
Assignee upon the adjudication of the 
T. S. N. Firm. As to the second respon-' 
dents, the Official Assignee says, they are 
not a bona fide firm at all but came into 
existence when the insolvents were in low 
water financially, merely for the purpose of 
facilitating transfers which were in fraud of 
creditors, that they had no genuine business 
and that their proprietor, Chidambaram 
Chettyar, is a ^relation of S. B. M. Rama- 
swamy Chettyar, who is the managing part¬ 
ner of the T. S. N. and T. S. M. R. K. R. M, 
Firms. 

The T. S. N. Firm commenced business 
on 29th October 1925. Prior to that date 
there had been a firm known as the T. S. 
Firm, but some of the original partners 
died. This T. S. Firm had an offshoot, by 
reason of the retirement of one of its part¬ 
ners, S. T. Chockalingam Chettyar, other¬ 
wise Nagappa, which was called T. S. T. S. 
Firm. The T. S. Firm carried on business 
in Pyapon and in Rangoon and its busi¬ 
ness at Pyapon became known as the 
T. S. M. E. K. R. M. Firm : the Rangoon 
business became known as theT, S. N. Firm. 
The T. S. N. Firm consisted of the follow¬ 
ing partners : (l) S. R. M. Eamaswamy 
Chettyar, one of the original members of. 
the T. S. Firm; (2) Eamaswamy Chettyar 
and (3) Muthiah Chettyar, adult sons of a 
deceased brother erf S. R. M. Eamaswamy 
Chettyar; (4) Arunachalam Chettyar, 
grandson of another deceased brother; (5) 
T. N. Muthiah Chettyar, adult son of 
another deceased brother. All these decease 
brothers had been members of the T. B* 
Firm. In addition to these five partners 
there were four minors who had b^n 
admitted to the benefit of partnership 
whilst under the age of majority. Three of 
them were the younger brothers of A^^*^®** 
cfealam Chettyar, and one was his first 
cousin, the surviving son of a deceased 
paternal uncle; this individual is, of course, 
a grandson, just as Anmachalam Chettyar is, 
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of one of these deceased brothers of S. B. M. 
Eamas-wamy Chettyar, who was a partner 
of the T. S. Firm. Every one of the part¬ 
ners of the T. S. N, Firm except (5) T. N. 
Muthiah Chettyar is also a partner of the 
T. S. M. E. K. E. M. Firm at Pyapon. 
Every one of the minors mentioned has 
also been admitted to the benefit of the 
T. S. M. E. K. E. M. partnership. The 
T. S. M, R. K. R. M. Firm possesses no 
partner who is not a partner of the T. S. N. 
Firm. There is no minor admitted to the 
benefit of partnership of the T. S. M. R. K. 
E. M. Firm who has not also been admitted 
to the benefit of partnership of the T. S. N. 
Firm. 

The argument addressed to us on behalf 
of the appellants was that the T. S. N. 
Firm consisted of adults and minors as 
partners, and that by the order of adjudi¬ 
cation only the adult members of the firm 
were adjudicated. In support of this propo¬ 
sition, the case in (1894) A G 607^ was cited 
to the Court, and it was urged that the 
Official Assignee could not have recourse to 
the share of the minors who were partners 
in the T. S. M. E. K. E. M. Firm to satisfy 
the liabilities of the adult partners of the 
T. S. N. Firm, because the minors had not 
been, and could not be, adjudicated insol¬ 
vents. This argument, in my opinion, rests 
upon a misconception for, in English law an 
infant can be a partner : see Lindley on 
Partnership, Edn. 10, page 91. In (1926) 
1 Ch 274* the only two partners in a firm 
were both infants: but, in British India and 
Burma an infant cannot be a partner at 
all. This has been pointed out by Sir Law. 
rence Jenkins, delivering a judgment of the 
Judicial Committee of the Privy Council in 
49 Cal 560* at page 570. He said : 

A person under the age of majority cannot 
become a partner by contract, 80 Cal 589,^ and so, 
according to the definition, he cannot be one of 
that group of persons called a firm. It would seem 
therefore that the share of which B. 247 (that is 
of the Contract Act) speaks, is no more than a 
right to participate in the property of the firm 
after its obligations have been satisfied. 

1. Lovell V. Beauchamp, (1894) A C 607 = 63 

L J Q B 002=11 R 60=71 L T 587=43 W R 
129. 

2. In re A and M, (1926) 1 Ch 274=96 L J Ch 268 

=184 L T 689=70 8 J 607 = (1926) B & G R 
19. 

3. Sanyasi Charan Mandal v. Krishnadban 
Banerji, (1922) 9 A IR P C 237 = 67 IC 124 
=49 Cal 660=49 I A 108 (P C). 

4. Hoberi Bibee t. Dharmodas Gfaose, (1903) 30 

Cal 689=801 A 114 = 8 Bar 374 = 7 C W N 
441 (P C). 
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Some reliance was placed upon the fol¬ 
lowing passage in the judgment of Sir John 
Edge in another case before the Judicial 
Committee, 52 I A 22* : 

It is quite clear that if this joint family could 
bo treated as a firm carrying on its business in 
partnership ... an order adjudging the firm insol¬ 
vent could not l>e made under that Act (that is, 
the Presidency Towns Insolvency Act, 1909) which 
would affect the interests of a minor who happened 
to he a partner in the firm. 

On an examination of the Act their 
Lordships were satisfied that it was nob 
the intention of the Act that on the insol¬ 
vency of a father the joint property of his 
family should at once vest in the assignee. 
Partnership cases cited to their Lordships 
were held not to be directly in point, and 
the passage relied on dealt merely with the 
hypothetical effect of treating a joint family 
as though it were a firm carrying on a 
partnership business. It does not mean that 
a minor can be a partner, but that if a 
joint family could be treated as a partner¬ 
ship, which it cannot, then it would be 
necessary to treat the minors as though 
they were partners, which they could never 
be. Then Sec. 99, Presidency Towns Insol¬ 
vency Act, was cited. Sub-s. (2) says : 

In tbe case of a firm in which one partner is an 
infant, an adjudication order may be made again.st 
that firm other than the infant partner. 

And Sec. 30, Partnership Act, 1932, was 
quoted. This lays down in the clearest 
possible terms : 

A person who is a minor according to the law to 
which be is subject may not be a partner in a 
firm. 

This latter statute does not apply to the 
present insolvency, which, as I have stated, 
dates from March 1930, But in view of 
Secs. 247 and 248, Contract Act, and the 
decision in 49 Cal 560,* to which I have 
referred, I feel obliged to hold that in 
Sec. 99 (2), Rangoon Insolvency Act, “an 
infant partner” means an infant who is 
admitted to the benefit of partnership, and 
not a partner by contract. Accordingly, 
upon the adjudication of the partners of 
the T. 8. N. Firm, all the partners of the 
T. S. M. R. K. E. M. Firm became adjudi. 
cated and all the property of the latter 
firm became vested in the Official Assignee. 
As the learned trial Judge put it : 

Where A, B and C carry on a business under 
one name and A and B carry on a business under 
a separate name there can, 1 think, be no doubt 
that tbe insolvency of A and B under an adjudica¬ 
tion order made against the former firm involves 

5, Sat Narain v. Behari Lai, (1925) 12 A I R P C 
18=84 I C 883=6 Lah 1=52 I A 22 (P C). 
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also the insolvency of the two partners in the 
latter firm, and ot course the insolvency of the 
latter firm itself. 

Now, the next question is who effected 
the transfers. The first was made directly 
by the T. S. iM. R. K. E. M. Firm by its duly 
constituted agent Palaniappa Chettyar, and 
no question arises as to that. But the 
second was made by the T. S. Firm. Ac¬ 
cordingly, Mr. Basu for the appellants says 
that it is not the transferor who has been 
adjudicated insolvent and S. 55, Presidency 
Towns Insolvency Act, can have no appli¬ 
cation. One of the partners of the old T. S. 
Firm was S. T. Chockalingam Chettyar and 
he was never adjudicated insolvent. The 
old T. S. Firm is not dead; a suit was filed 
against it in Madras in 1933, of which Ex. 5 
is the plaint. (After discussing the evidence 
his Lordship came to the conclusion that the 
transfers sought to be set aside were made 
by the insolvents, under other names and 
by their agent T. S. Palaniappa Chettyar; 
and that they were also transfers of the 
property of the insolvents. His Lordship 
next examined evidence on the question of 
good faith and valuable consideration and 
then proceeded further.) Once the position 
has been reached that in the absence of a 
satisfactory explanation a prima facie case 
for annulment of the transfers has been 
shown, the rest of the matter is relatively 
easy. The M. R. M. S. Firm produced no 
books. M. R. M. S. Chidambaram Chettyar 
was never called as a witness, nor was the 
ai)pellant. It is true his evidence was taken 
in the insolvency case under S. 36, Rangoon 
Insolvency Act, but no explanation what¬ 
ever was forthcoming as to the bona fides 
of.the transfers before the learned trial 
Judge. Mr. Basu for the appellant was 
constrained to admit that if there was a 
prima facie case for the Official Assignee it 
had not been answered by the appellant. 
The learned trial Judge carefully weighed 
the evidence before him and I am of opinion 
that he came to a right conclusion and that 
.this appeal should be dismissed with costs: 
advocate’s fee twenty five gold mohurs. 

D.S./r.K. Appeal dismissed* 

9 
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Roberts C. J. and Ddnkley J. 

. P. L. K. Palaniappa. Chettyar and 
another — Appellants, 

V. 

Official Assignee, High Court, Bangoon 

—Eesi)ondeut. 

Civil Misc. Appeal No. 6 of 1938, Deci¬ 
ded on 31st May 1938, against order of 
Braund J., D/- 4th January 1938. 

^ Presidency Towns Insolvency Act (1909), 
(Rangoon), S. 55 —Onus — Fact that transfer is 
in favour of insolvent's agent does not shift the 
burden which lies on Ofbeial Assignee to prove 
want of good faith. 

The burden to prove that a transfer is without 
good faith and valuable consideration is on the 
Official Assignee. It is not proof of the parties to 
the transaction but proof of the nature of the 
transaction itself, and that alone which can dis¬ 
charge the onus cast upon the Official Assignee. A 
transfer to an agent is not any more prima facie 
proof of mala fides or want of consideration than 
transfer to a near relative. Hence the transfer to 
an insolvent’s agent does not shift the burden 
which lies on the Official Assignee to prove want 
of good faith and valuable consideration : A I R 
1931 PC 75 and AIR 1930 P C 265, Foil. 

[P 55 C 1, 2] 

P. K. Basu — for Appellants. 

Clark — for Bespondent. 

Roberts C. J. — This is an appeal from 
an order of Braund J. setting aside, under 
S. 55, Rangoon Insolvency Act, two trans¬ 
fers of 5th September 1929, bytheT. S. M. 

R. K. R. M. Firm to appellant 1 and, under 

S. 51 of the same Act, a transfer on 13th 
March 1930, by the T. S. Firm to the same 
transferee. It arises .out of the insolvency 
of the T. S. N. Firm, which was adjudica¬ 
ted insolvent on 10th March 1930, and 
relates to the same firms whose constitution 
has been discussed in the judgment I have 
just delivered in Misc. Appeal No. 5 of 
1938.^ It is conceded that appellant 1 and 
A. P. L. Palaniappa Chettyar are one and 
the same person. The transfer of 13th 
March 1930, having been made three days 
after the T. S. N. Firm was adjudicated 
and adjudicated to the knowledge of appel¬ 
lant 1, was rightly declared to be void by 
reason of S. 51, Rangoon Insolvency. Act, 
so far as such transfer affected or related 
to any interest in the property comprised 
therein of the T. S. M. R. K. R. M. Firm. 
It has already been held that the partners 
of the T. S. M. B. K. R. M. Firm became 

1. Palaniappa Chettyar y. Official Assignee, Re- 
ported in (1939) 26 A I R Rang 52. 
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insolvent on the adjudioftfeion of the T. S, N, 
lFirm» since all the partners of the former 
^rm were also partners of the latter, and 
the T. S. ‘M. E. K. R. M. possessed no part¬ 
ner who was not also a partner of the 
insolvent T. S. N. Firm. The questions 
whioh arise with regard to the transfers of 
■6th September 1929, require more lengthy 
•consideration. The learned trial Judge said: 

I think that the onua lay in the first instance 
•upon the Official Assignee. But the moment he 
•established, or it was conceded, that P. L. K. 
Palaniappa was the agent of the vendors from 
whom he bought and that the property purchased 
was part of the subject-matter of the agenoy, 1 
•think that the onus of establishing the bona fides 
of the transaction passed to him. The Official 
Assignee has shown the Court that these two par- 
liioular transfers were upon a purchase by an agent 
irom his principal. The mortgages purchased were 
part of the property of the firm; 

and later he said : 

T think the whole matter in reality turns upon 
whether I have rightly cast the onus upon the 
-respondents for in no circumstances can this case 
•be free from reasonable doubt. 


This view is based upon the argument 
4ihat leaving insolvency out of account 
altogether, a principal can demand an 
iaccount from his agent who is in a fidu- 
ciary position with regard to the princi¬ 
pals property, and so therefore can the 
^0£5cial Assignee. Bub whereas the princi¬ 
pal would be bound, say by proof of the 
•existence of a letter signed by him and 
•authorizing the agent to transfer his pro¬ 
perty, no such admission would bind the 
Official Assignee. In other words, once it is 
■shown that the insolvent’s agent transfer¬ 
red the insolvent’s property to himself, it is 
said that the burden of proof is shifted and 
that the transfer will be set aside unless 
it is proved to have been made in good 
faith and for valuable consideration. Speak, 
ing for myself, and with some hesitation, I 
jshould require some authority in support 
of such a proposition before holding that 
the rule so clearly laid down by their Lord¬ 
ships of the Privy Gouneil in 9 Rang 170^ 
is subject to any gloss or exception in case 
of a transfer by the agent of an insolvent 
of the insolvent's property to himself. It 
was contended that to hold otherwise 
wqnld open the door to fraud, but I cannot 
jregard this as the right way of approaching 
the matter; > if'the contention be true, it 


might be a matter for the Legislature. T 
.(do not see: why a transfer an agent is 

’ 3. Official Receiver V. P. L.E. R. M. Chettyar 
^ I!iimrfl981) 18’A IR P 0 76=1311 0 767= 
4 u 9 Itong-170=581;A 1X5 (P 
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any more prima facie proof of mala fides orl 
want of consideration than transfer to a| 
near relative. The authority which I have 
cited followed the case in (I93l) A C 67,^ 
an appeal from Penang, where the Bank¬ 
ruptcy Ordinance then in force was similar 
in character to the Rangoon Insolvency 
Act. The case was one of a conveyance by 
the insolvent to a secondary wife and the 
trial Judge thought that it was therefore 
“tainted with fraud intrinsically, and apart 
from any question of the onus of proof” but 
their Lordships were of opinion that there 
was nothing in the admitted facts to shift 
the onus of proof to the respondent. In my 
opinion it is not proof of the parties to the 
transaction but proof of the nature of the 
transaction itself, and that alone which 
can discharge the onus cast upon the Offi. 
cial Assignee. 

However, in para. 16 of the amended 
petition the Official Assignee had pleaded 
that these two transfers were made “in 
fact after the suspension of payment by the 
insolvent firm of which fact the T. S. M. 
R. K. R. M. Firm and the respondent were 
fully aware.” This is denied in the written 
obiection of the respondent, the present 
appellant 1. At the public examination of 
the appellant (on p. 23) Mr. Aiyangar put 
in a certified copy of his evidence in Crimi¬ 
nal Trial No. 115 of 1929 because the wit. 
ness said he did not remember if he stated 
that the Rangoon firm of T. S. N. suspen¬ 
ded payment on 7th August 1929. Bub ha 
did say so in the criminal proceedings; and 
this evidence being part of the case for the 
Official ^signee, proof ., was given that 
these two transfers made on 5th September 
1929 were made at a time when appel¬ 
lant 1 knew that the T. S. N. Firm had 
committed an act of insolvency. To my 
mind this alters the whole character of the 
transaction. It is impossible for his advo- 
cate to contend that though the T. S. N. 
Firm suspended payment in August appel. 
lant 1 only learnt of it later, and after he 
made the first two transfers which are the 
subject-matter of this appeal, because in 
the criminal proceedings referred to he 
said that he was agent of T. S. M. R. K. 
R. M., Pyapon, and that his firm was T. S. 
N. under another name. Moreover, he was 
agent of the T. S. N. Firm and all the part- 

3. Official Assignee v. Khoo Saw Gheow, (19B0) 
17 A I R P G 265=128 I 0 662 = (1931) A 0 
67=100 L J P 0 45 = tl929-30) B & C R 270 
=144 h T 180. 
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ners but one, of this business vvere the part¬ 
ners, and the only partners of the T. S. N. 
Firm. Accordingly, I am of opinion that 
the Ofllcial Assignee did prove facts which 
in the absence of any satisfactory explana¬ 
tion \YOuld show that these transactions 
were mala fide. 

■\Vliat was the explanation given ? It 
was that the T. S. ^I. R. K. R. M. Firm 
liad had to borrow Es. 30,000 from Daw¬ 
son’s Bank. The bank wanted it repaid 
and accordingly appellant 1 says he bor¬ 
rowed on his own account to relieve his 
principals. He borrowed Rs. 15,000 from 
the A. K. A. C. T. A. L. Firm and used it 
or, at any rate, Rs. 14,000 of it to pay his 
principal’s most pressing creditors, and 
took the principal’s property by way of 
consideration for the loan. I am not sur¬ 
prised at the learned Judge’s comment that 
in itself this was a strange transaction. 
Why could not the firm have borrowed on 
the security of this property ? Then it 
transpired that one of the creditors alleged 
to have been paid off was the P. L. A. V. 
N. K. Firm of Bogale of which the appellant 
was himself a partner, and which was said 
to be a pressing creditor. In relation to 
the alleged payment of Rs. 6000 to Daw¬ 
son’s Bank on 6th September, it was shown 
that the bank actually cashed a cheque for 
the T. S. M. R. K. R. M. Firm for Rupees 
30,000 on 28th August, drawn in cash by 
P. L. K. Palaniappa Chettyar. He says he 
sent it to India, but there is no proof of this: 
why not get the Bank to send it to India ? 
And if it is true, what becomes of the sug¬ 
gestion that either the Bank or other credi¬ 
tors were pressing at about this time, and 
that it was on this account that appellant 1 
undertook some of the liabilities and paid 
them, in exchange for the two transfers of 
property which it is sought to set aside ? 
The learned trial Judge reviewed the evi¬ 
dence at his disposal and I am satisfied for 
the reasons given and after observing his 
comments on the nature of the evidence 
before him, that he came to a right conclu¬ 
sion. Accordingly, in my opinion, this 
appeal should be dismissed with costs; 
advocate’s fee ten gold mohurs. 

Dunkley J. —I agree and have nothing 
to add. 

D.S./b.K. Appeal dismissed. 
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Shaepe J. 

Mathura Prasad — Applicant. 

V. 

a. A. Philips — Respondeat. 

Civil Revn. No. 377 of 1937, Decided om 
21st February 1938. 

Civil P. C. (1908), O. 33, R. 2 (I) (Rangoon> 
—Applicant, for leave to sue as pauper, may 
before determination of that application apply* 
to pay proper court-fee—By so doing his appli¬ 
cation for leave to sue as pauper stands rejec¬ 
ted*—But, he does not abandon his suit—Court, 
may under S. 149 allow him to pay court-fee— 
Plaint then must be deemed to be stamped on:, 
date on which it was hied. 

A plaintiff, ■who has applied for leave to sue^is a. 
pauper in accordance with the terms of 0. 33, may 
at any time apply to the Court under Sec. 149 for* 
leave to pay the court-fee payable on the plaint. 
By making such application his prior application, 
to sue as a pauper must be taken to be abandoned, 
and will accordingly stand rejected. But the plaint, 
is not automatically rejected when the petition to* 
sue as a pauper is rejected. In such cases the posi¬ 
tion is that there is before the Court a plaint on 
which proper court-fees have not been paid, bub 
the provisions of S. 149, Civil P. C., are available: 
for the assistance of the plaintiff. The Court must- 
exercise its discretion judicially and must consider' 
all the circumstances of the case, including, of: 
course, the fact that, if the application is granted;, 
the plaintiff may, by presenting and subsequently 
abandoniug a petition for leave to sue as a pauper^, 
have obtained a valuable extension of time, and 
that the Court, by exercising its discretion in the 
plaintiff’s favour, may in effect be extending thd 
limitation of time imposed by statute. If the Court 
exercises its discretion in favour of the plaintiff 
and allows him to pay the requisite court-fee- 
within the time to be fixed by it, then the plaint, 
must be deemed to have been properly stamped on. 
the date on which it was otiginally filed : 2 All 
241: AIR 1929 Pat 637 and AIR 1936 Oal 28^ 
Be/.: AIR 1938 Rang 68 and AIR 1923 Bang, 
256, Bel, on ; AI B 1937 Bang 185, Disting. 

[P 67 0 2 ; P 68 C 11 

A. N. Basu — for Applicant. 

G. N. Banerji — for EespondenU 

Order. —This application for revisiom 
raises two short points namely : (l) can 
an applicant for leave to sue as a pauper 
subsequently, and prior to the determina#- 
tion of that application, apply to pay the- 
proper court-fees? and (2) if in such a case- 
he is allowed to pay the court-fees, is the 
date of his application to sue as a pauper 
or the date upon which he pays the court^ 
fees the guiding date for the purposes of 
the Limitation Act ? It is necessary to 
bear in mind from the outset that O. 33^ 

Civil P. C., has been entirely superseded w,. 
iar as this High Court is concerned, by this- 
High Courb’s.awn O- 33, which differs, jn a. 


Hateura Prasad v. Philips (Sharpe J.) 


i939 Mathura Prasad v. 

cumber of material particulars from the 
corresponding Order to be found in the Code 
of 1908. In this judgment references to 
0. 33 are references to 0. 33 of this High 
Court. 

The material dates and facts in this case 
are as follows: On 5th August 1933, the 
defendant executed a promissory note for 
Es. 350 in favour of one Nandakumar 
Mahajan who on 6th March 1936, endorsed 
it over to the plaintiff for valuable considera¬ 
tion. On 5th August 1936, the plaintiff pre¬ 
sented a plaint in the Court of Small Causes, 
Kangoon, in which plaint he claimed from 
the defendant the said principal sum of 
Es. 350 together with interest thereon and 
in accordance with E. 2 (l) of 0. 33 he also 
presented therewith a petition for leave to 
sue as a pauper. The Court proceeded to 
the hearing of the petition in accordance 
with the provisions of E. 4 of 0. 33. The 
petition was down for hearing on 21st 
August 1936, but for various reasons it was 
adjourned from time to time, and still no 
evidence had been taken by the following 
21st December, on which date the petition 
was again in the list for hearing. Upon its 
being called on that day, the learned plea¬ 
der appearing for the petitioner intimated 
that he was proposing to pay the full court- 
fees on the plaint. He was given time to do 
so until 15th January 1937 and on that 
date the full court-fee stamps were affixed 
to the plaint. The matter was placed before 
the Chief Judge who directed that regular 
proceedings should be opened and that the 
matter should be placed before the Second 
Judge for further action. The latter subse¬ 
quently transferred the plaint to the regu- 
lar file and the suit proceeded in the usual 
way. Two issues were framed, the second of 
which raised the question as to limitation. 
The learned Second Judge found that the 
original application for leave to sue as a 
pauper was not made in good faith and that 
the plaintiff’s claim was time-barred, and 
he dismissed the suit with costs. The 
plaintiff has now filed this application for 
revision. 

The learned advocate for the appUcant 
cited three cases before me : 2 All 241,^ 
9 pat .439* and 62 Cal 711.* Each of those 

1. Skinner v. Orde, <1878*80) 2 All 241=6 I A 

126=4 Bar 81 (P C). 

2. Bank of Bihar Ltd. v. Bamchanderjl Maharaj, 

(1929) 16 AI R Pat 687=118 1 0 829 =9 Pat 

439=11 P L T ^5. 

3. Jagadisbwari Debee v. Tinkari Bibi, (1936) 23 
E- .AIR Oal28=160 1 0 686=62 Cal711.. 
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cases fell to be decided under a provision of 
the law whereby a pauper applicant was 
not required to present a plaint together 
with an application to sue as a pauper as 
is required by our present 0. 33, but had 
only to file a petition to sue as a pauper 
without a plaint, such petition being 
required however to contain the particulars- 
required in regard to plaints. It is because 
of this distinction between our rules and 
the rules under which the above men¬ 
tioned cases were decided that it is not 
possible to apply the reasoning in those judg¬ 
ments to the facts of the present case, but 
in my judgment the ultimate result of the 
different wording in our 0. 33 is substan¬ 
tially the same as the results arrived at in 
the three cases which I have just mentioned- 

The position under 0. 33 of this High 
Court appears to me to be this : A pauper 
applicant has, as I have already pointed 
out, actually to present a plaint. My bro¬ 
ther Eaguley and I have recently held in 
1938 BLR 68,* that an application for 
leave to sue as a pauper is entirely a matter 
of procedure, and that the plaint is not 
automatically rejected when the petition to 
sue as a pauper is rejected. In my judg-l 
ment, in such cases as the present, the 
position is that there is before the Court a 
plaint on which proper court-fees have not 
been paid, but the provisions of Sec. 149, 
Civil P. C., are available for the assistance 
of the plaintiff. That Section gives the 
Court a discretion to allow the plaintiff to 
pay the whole or any part of the necessary 
court-fee and upon such payment the plaint 
in respect of which such court-fee is pay¬ 
able shall have the same force and effect as 
if the court-fee had been paid in the first 
instance. If the Court exercises its discre¬ 
tion in favour of the plaintiff and allows 
him to pay the requisite court-fee within 
the time to be fixed by it, then the plaint 
must be deemed to have been properly 
stamped on the date on which it was origi- 
nally filed. By applying, during the pen¬ 
dency of the inquiry into his pauperism, 
for leave to pay the court-fees ordinarily 
payable in respect of his plaint, a plaintiff 
admits that he is no longer desirous of 
suing as a pauper and must be taken to 
abandon bis petition to be allowed so to 
sue. But.be gives up nothing else; he does 
not thereby abandon his suit. Therefore a 

4/Alimed Ebrahim-Rowther v. Mohamed Meera 
Sahib, (1938) 25 A I R Rang 58=174 I C 268 
=(1938) R L R 68. 
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IplaintiCf, who has applied for leave to sue 
[as a pauper in accordance with the terms 
[of Order 33, may at any time apply to the 
'Court under S. l'A9 for leave to pay the 
court-fce payable on the plaint. By making 
*such ai)plication his prior application to 
sue as a pauper must be taken to be aban- 
,doncd and will accordingly stand rejected. 
It is then incumbent upon the Court to 
deal with the application under Sec. 149. 
The Court must exercise its discretion judi¬ 
cially and must consider all the circum- 
stauces of the case, including, of course, 
the fact that, if the application is granted, 
the plaintiff may, by presenting and subse¬ 
quently abandoning a petition for leave to 
sue as a pauper, have obtained a valuable 
extension of time, and that the Court, by 
exercising its discretion in the plaintiff’s 
[favour, may in effect be extending the limi¬ 
tation of time imposed by statute. 

The general principles which I have just 
enunciated would appear to be entirely in 
consonance with the decision of Young J. 
in 1 Rang 196.® The recent Bench decision 
in 1937 RLE 331® is distinguishable 
from the case which I have to decide 
because (a) it fell to be decided under Order 
33 as it stood before it was re-east by the 
Rule Committee of this High Court and 
(b) in that case no application was made 
under Sec. 149 until after the rejection of 
the petition to sue as a pauper. I will now 
apply these principles to the present appli¬ 
cation for revision. When, on 21st Decem¬ 
ber 1936, the learned advocate for the 
plaintiff intimated that he was paying the 
court-fees (the diary entry reads : “Basu is 
paying court-fee. To pay on 15th January 
1937”), he was not entitled, as of right, to 
pay them. He ought to have been taken as 
merely applying for leave to do so, and the 
Court ought to have considered the matter 
and exercised its discretion judicially, and 
have either granted or refused that applica¬ 
tion only after a proper consideration of 
the whole matter. It does not appear either 
that the Court treated Mr. Basu’s state.> 
ment as an application under Sec. 149 or 
that, if it did treat it as such an applica- 
tion, it considered it as it should have 
done. When the matter subsequently came 
before the Second Judge in the circum- 

5. Sook Lai v. Dal Chand, (1923) 10 A I B Bang 

256=74 I C 835=1 Rang 196. 

6. Ma Saw Yin v. S. P. K. A. A. M. Firm, (1937) 

24 A I R Rang 185 = 169 I C 890 = (1937) 

RLE 331. 
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stances which I indicated at an early point 
in this judgment, he framed an issue as to 
limitation, and in connexion with that 
issue recorded certain evidence of the plain¬ 
tiff and two of his witnesses with a view to 
ascertaining, as he later expressed it in his 
judgment, “ whether the original applica¬ 
tion to sue in forma pauperis was fraudu. 
lent and mala ffde or a bona fide one.” 

I will deal with the case as if, on 21st 
December 1936, the plaintiff had asked for 
leave under S. 149 to pay the court-fees on 
his plaint. That is the most favourable 
assumption which I can make in the plain¬ 
tiff’s favour. I am quite satisfied from the 
evidence to which I have just referred and 
which I need not here discuss, that that 
application, if considered at all, must have 
failed. The dismissal of that application 
leaves an unstamped plaint without any 
supporting application to sue as a pauper, 
because, as I have already held, upon an 
application for leave to pay court-fees beiug 
made, the application for leave to sue as a 
pauper automatically stands rejected. The 
net result is an unstamped plaint, which 
must involve the dismissal of the suit. As 
in fact the plaintiff’s suit has been dis¬ 
missed, the result arrived at by the Small 
Cause Court is correct in law, although the 
means by which that result was achieved 
were not such as they should have been. 
But as the actual result is what it should 
have been, this application for revision is 
dismissed with costs. 

d.s./r.k. Application dismissed. 
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Mya Bn Ofpg. C. J. and Dunkley J. 

* 

Eusoof Abdul Bazak — Appellant. 

V. 

Messrs. Boyal Stationery Mouse — 

Respondent. 

Civil Misc. Appeal No. 43 of 1938, 
Decided on 24th August 1938; against order 
of Dist. Court, Amherst, D/- 2l3t May 
1938. 

(a) Provincial Insolvency Act (1920), S. 41~ 
Conditional discharge — No proof to show that 
insolvent is likely to have future earnings or 
acquire propierfy — Condition asking him to 
deposit such earning or acquisition is not good. 

Unless there is evidence to show that since his 
insolvency the insolvent has, or is likely to have, 
any income or has acquired or is likely to a^uire, 
any property a conditional discharge asking an 
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insolvont to deposit all his sub?^oquont carulngs or 
his aiter>acquii'cd property in Court is not good. 

CP C9 0 1] 

(b) Insolvency^Order of discharge— Direc* 
tton that insolvent should deposit all his subse- 
<iuent earnings or property is bad. 

An order vesting the whole of a man's earnings 
eubsequent to insolvency and after acquired pro* 
petty in the Court, is an order which ought not to 
be made because it destroys the very motive which 
anoves a man to attempt to obtain income or to 
acquire property : it has the effect that he has no 
incentive either to work or to acquire property : 
(1890) 61 L T (S4S, Rel. on. [P 59 C 1] 

G. K. Eay — for Appellant, 

Dunkley J. — This is an appeal against 
an order of the learned District Judge of 
Amherst under See. 41, sub-sec. (l), Cl. (o), 
Provincial Insolvency Act, the appellant 
being the insolvent. The order is in the 
following terms: 

He wil 1 be granted a discharge subject to the 
condition that any earnings or income which may 
hereafter become due to him or any property 
which may be acquired by him shall vest in the 
Court until the scheduled creditors receive a total 
dividend of four annas in the rupee. 

This order cannot be supported on two 
grounds. In the first place, there is no evi- 
rdence that since his insolvency the insol¬ 
vent has, or is likely to have, any income, 
or has acquired, or is likely to acquire, any 
property, and consequently, this order is 
never likely to be of any value to the ere- 
dibors and its only effect will be to cause 
the insolvent to remain a bankrupt for the 
' rest of his natural life. Secondly, an order 
of this kind, vesting the whole of a man’s 
earnings subsequent to insolvency and 
I after-acquired property in the Court, is an 
order which ought not to be made because 
it destroys the very motive which moves a 
man to attempt to obtain income or to 
acquire property: it has the effect that he 
has no incentive- either to work or to 
•acquire property. This has been clearly 
laid down in (1890) 61 L T 648.^ For these 
reasons therefore, the appeal is allowed and 
the order of the learned District Judge is 
%e\} aside and instead thereof there will be 
an order under Sec. 41 (1) (b) of the Act, 
suspending the discharge of the insolvent 
tintil a dividend of not less than four annas 
in the rupee has been paid to the creditors 
*who.have proved their debts. 

b.d./b.K. Appeal all6ived. 


1. Id re Sbackleton: Ex parte Shackletoh. (1890) 
• 61 L T 648=88- W :R 288=6 Morrell 304. 
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MYA Ba AND Shaepe JJ. 

. Ma Lon and another — Appellants. 

V. 

Ma Mya May — Respondent. 

Letters Patent Appeal No. 2 of 1937, 
Decided on 8th April 1938, from decree of 
High Court in Civil Mise. Appln. No. 11 of 
1937, D/. 19th March 1937. 

(a) Buddhist Law (Burmese) — Testamentary 
disposition even in guise of gift is void. 

It is not only a death-bed gift which is void 
under the Burmese Buddhist Law bub a gift in 
the nature of testamentary disposition, or in other 
words, a testamentary disposition in the guise of 
a gift is also void as contravening the fundamental 
principles of the Burmese Buddhist Law which 
recognizes no form of succession other than intes¬ 
tate succession ’.AIR 1932 Rang lOi and AIR 
1927 Rang 271, Bel. on. [P 61 C 2] 

(b) Appeal — Right to — Findings of fact 
against party — Decision however in favour of 
that party—Such party has no right to appeal. 

The mere fact that there are adverse findings of 
fact or even of law on the other issues in the judg¬ 
ment of the Court gives the party against whom 
such finding are given no right of appeal whatever, 
where the ultimate decree is in their favour'. 

[P 62 C 1] 

(c) Second Appeal ■— S, 100, Civil P. C., is 
enabling Section — S. 101 however restricts 
power — Respondent in appeal under S. 100 is 
not barred from challenging finding of facts 
against him—Purpose of O. 41, R. 22 (1), Civil 
P. C. explained. (Per Mya Bu J.) 

Section 100 is an enabling Section. It enables 
a party aggrieved by a decree passed in appeal by 
a Court subordinate to the High Court. S. 101 
restricts the grounds of such appeal only to the 
grounds mentioned in S. 100. The restriction is 
imposed on the party api>ealing against a decree 
passed in appeal by a Court subordinate to the 
High Court. There is thus nothing in the language 
of these two Sections which gives countenance to 
the view that a respondent in appeal under S. 100, 
Civil P. C., is debarred from challenging the 
correctness of the findings of fact of the first 
Appellate Court which in spite of such findings, 
dismissed the appeal. On the other band under 
O. 41, R. 22 (1), it is open to a respondent to sup¬ 
port the decree under appeal on any of the grounds 
decided against him in -the Court below. 0. 42, 
B. 1 provides that the rules in O. 41 shall apply, 
so far as may be, to appeals from appellate decrees. 
If the statement that a Court of second appeal is 
bound by the findings of fact of the first Appellate 
Court holdsgood, both as against an appellant and 
as against a respondent, it is inconceivable that the 
Legislature permits a respondent to support the 
decree of the lower Appellate Court on any of the 
grounds decided against him in the CoUrt below in 
a case in which there are; both issues of fact as 
well as issues of law or issue? of mixed fact and 
law. Where a respondent takes any cross-objection 
to the decree, such cross-objection would be gov¬ 
erned by the rules of procedurfe governing aa 
appeal, becaose.under 0. 41, Buie 22 (1), a cross- 
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objection must be such as the respondent could 
have taken by vvay of ui>peal. It is to be noted that 
a cross-objection is a cross*objection to the decree, 
and where the decree is entirely in favour of the 
respondent, there is nothing to which it is neces¬ 
sary fur the rc^pondent to take cross-objection : 
A I H 1930 Gal 203 and AIR 1921 Mad 172 
(F B), Applied; 17 Cai 291 (P C) ; 18 Cal 23 
(P C): 19 Cal 249 (P C); AIR 1918 P 0 92 and 
AIR 1028 Rang 303, Ref. [P 63 C 2 ; P 64 G 1] 

(d) Review—Erroneous view of law—Refusal 
to consider finding of fact — Review held was 
allowable. 

Where a Judge erroneously came to a conclusion 
that he was bound by the finding of facts of the 
lower Court and which was tantamount to a refu¬ 
sal to consider the question of fact : 

Reid that there was sufficient cause for a 
review : A I R 1922 P G 112 ; AIR 1924 Mad 
98 ; AIR 1924 Cal 872 and AIR 1927 Rang 
20, Bel. on. CP 64 C 2] 

(e) Letters Patent (Rangoon), Cl. 13 — Certi¬ 
ficate under, when should be granted. 

The practice of Rangoon High Court is to grant 
such certificates only in cases in which doubtful 
questhjiis of law or procedure exist which deserve 
reconsideration, and this practice is sound in 
principle in view of the fact that questions of fact 
cannot constitute valid grounds even of a second 
appeal under the Code. [P 65 C 2] 

(f) Appeal — Letters Patent — Court cannot 
try issue on evidence. 

After two Courts have properly considered the 
evidence and come to a concurrent finding upon 
an issue of fact, it is not the function of the Court 
hearing a Letters Patent appeal to try the issue 
upon the cvidcuce over again. [P 65 G 2J 

(g) Appeal—Order granting review—Appeal 
from — Right limited to provisions of O. 47, 
R. 7, Civil P. C., only — Review granted on 
wrong view of R. 1 of O. 47—Appeal not possi¬ 
ble on that ground. 

An appeal lies from an order admitting an appli¬ 
cation for review, but it is a limited right of 
appeal on one or other of the three grounds set out 
in 0. 47, Rule 7 (1) of the Code. 0. 43, R. 1 (w) 
which allows the appeal, must be read with the 
provisions of 0. 47, R. 7 (1). Where a Court bear¬ 
ing in mind the provisions of 0. 47, R. 1 grants an 
application for review, it cannot be said to contra¬ 
vene the provisions of 0. 47, R. 4 merely because 
it may have taken a wrong view as to the meaning 
of R. 1. An Appellate Court would be acting with- 
out jurisdiction if on this ground alone, it sets 
aside an order of the lower Court granting a 
review : A I R 1929 Rang 105, Foil,; AIR 1915 
Cal 283, Bel. on ; AI B 1922 P C 112, Expl. 

[P 66 C 1] 

Pagefc — for Appellants. 

F. S. Doctor — for Bespondent, 

Mya Bu J. — This is a Letters Patent 
appeal brought on a certificate granted 
under the latter part of Cl. 13 of the 
Letters Patent of this High Court. An 
uncommon feature of this appeal is that it 
is an appeal against the judgment and 
decree passed on review of a judgment 
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passed in a civil second appeal. The mains 
point for determination in this appeal is- 
whether the law permitted the learned 
Judge who granted the certificate (Dunk- 
ley J.), to review the judgment which he- 
had passed in the second appeal. The argu¬ 
ment of the learned advocate for the appel¬ 
lants is directed to show that none of the- 
grounds requisite under O. 47, R. 1, Civil 
P. C., for the granting of a review existed- 
in this case. Under O. 47, R. 1, an appli^ 
cation for a review of judgment is compe- 
tent only if it is based on any of the- 
following grounds: (l) discovery of new and 
important matter or evidence which after 
the exercise of due diligence, was not. 
within his (applicant’s) knowledge or could 
not be produced at the time when the- 
decree was passed or order made; (2) some- 
mistake or error apparent on the face of 
the record, and (3) any other sufficient 
reason. On behalf of the respondent it is- 
contended that the review was justified on 
the third of the grounds enumerated above.. 

The case originated in a Subdivisionak 
Court where the appellants, Ma Lon and 
Ma Tin Shwe, instituted the suit under 
O. 21, R. 63, for a declaration that cer¬ 
tain immovable property which had been 
attached at the instance of the respondent 
in execution of a money decree obtained 
against the estate of Daw Pon, deceased^ 
mother of Ma Lon and grandmother of Ma 
Tin Shwe, was not liable to attachment 
and sale in execution of that decree. The* 
appellants alleged in the plaint that th& 
property in question had been conveyed to 
them during the lifetime of Daw Pon by a 
registered deed of gift. It is common^ 
ground that Daw Pon died about six 
months after the alleged gift. According to 
the certificate of report of her death she 
was 89 years of age. The respondent con¬ 
tested the suit denying the execution -of 
the deed of gift by Daw Pon and averring 
that it was a fictitious transaction made in 
order to defeat and delay the claims of 
Daw Pon’s creditors and further, that the 
transaction was tantamount to a testament 
tary disposition which is invalid as being 
in contravention of the principles of the 
Burmese Buddhist law. The pleadings gave 
rise to five issues that were framed by th^= 
Court of first instance, but for our present 
purposes it is necessary to point out only 
three, namely : 

1. Did the late Daw Pon execute the deed of gift,. 
Ex. A, jointly with Maung Po San and Ma Ngwe 
Yin ? - 
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2. Was it made b}’ the lato Daw Pou to defeat 
«r delay the claims of her creditors ? 

8. Whether the gift of the properties by Daw 
Pon was in the nature of testamentary disiX)sition 
for reasons given in para, 6 of the written state- 
xnont ? 

Issue 1 is purely one of fact and as such 
turned upon the evidence adduced at the 
hearing. Under Issues 2 and 3 the ques¬ 
tions that arose "were whether, in the cir¬ 
cumstances which the Court considered 
proved in the case, an inference can be pro. 
perly drawn either with respect to Issue 2, 
that the transfer was made with intent to 
defeat or delay the creditors or with refer, 
once to Issue 3, it amounted to a disposition 
of property intended to take effect only after 
the death of Daw Pon. Although no objec¬ 
tion was taken in the written statement to 
the validity of the alleged deed of gift on 
the ground of want of due registration and 
therefore no issue was framed as to whe- 
ther the deed of gift was void by reason of 
any legal defect concerning its registration, 
the parties appear to have been fully con- 
scious of such question being involved in 
the case, during the progress of its hearing. 
Upon this point, the respondent’s case was 
that Maung Po San, father of Ma Tin Shwe 
and son of Daw Pon, who held a general 
power of attorney from Daw Pon and was 
also one of the executants of the deed of 
gift, was not duly authorized to present the 
deed for registration. 

The learned Subdivisional Judge dis¬ 
cussed the oral evidence in all its material 
parts and answered Issue 1 as framed in 
the negative, and also held, upon his inter, 
pretation of the power of attorney of 
Maung Po San, that he was not duly 
authorized to present the document for 
registration on behalf of Daw Pon. The 
learned Subdivisional Judge also found 
Issues 2 and 3 adversely to the appellants. 
Accordingly the suit was dismissed. The 
appellants appealed to the District Court. 
The learned District Judge also came to 
the conclusion that Maung Po San was not 
duly authorized to present the deed for re- 
gistration and therefore held that the appeal 
must fail but continuing he observed : 

But on the other grounds I would say briefly 
that the reasons given by the lower Court for 
holding that Daw Pon did not herself execute the 
deed do not commend themselves to me. Both 
the witnesses to the deed (P. Ws. 3 and 4) say that 
she did, and the evidence of Po Hmein (D. W. 2), 
the writer of the deed, who says that she did not, 
and that she allowed Pp San to sign for her, is 
pmworthy of credit. This is by no means the first 
CCcafiion on which the writer of a deed has come 


into Court and professed to have boon tbo party to 
a fraud of a similar nature. Such ovidonco ii 
always to be looked upon with grave suspicion. 

* • • 0 9 

As regards'tbo doath-bed gift, a deed made six 

months befored&ith cannot i>ossiblybo so regarded. 

• • • • ■ 

Last, there is the question of intent to defeat 
and delay the creditors. The only creditor was tbo 
mortgagee and it is clear that it was nob till after 
Daw Pon’s death that there was any failure to 
pay land revenue and Aung Kin’s evidence that he 
was pressing for a mortgage of the remaining pro¬ 
perty is unsupported by any other witness. 

He speaks to the interest duo but fails to men¬ 
tion the amount though however on the issues 
actually framed, my findings are contrary to those 
of the lower Court, I am bound to hold as above 
stated that the deed of gift was not duly register¬ 
ed and therefore fails. 

Iti is clear that the learned District Judge 
dealt with the facts of the case in the 
briefest manner and his judgment in that 
respect is opposed to the well-known prin- 
ciples under which the power of the Appel, 
late Court to disturb the findings of fact 
arrived at by a trial Court should be 
exercised. 

Upon the question as to the validity of 
the alleged gift under the Burmese Buddhist 
Law, although the judgment of the trial 
Court shows some confusion of thought 
between a death-bed gift and a gift in the 
nature of testamentary disposition, there 
can be no doubt that the learned Subdivi¬ 
sional Judge regarded the gift in question 
‘to be in the nature of testamentary, dis- 
position.” The judgment of the District 
Court omitted to deal with that aspect of 
the question while the law is clear that it 
is not only a death-bed gift which is void 
under the Burmese Buddhist law but a gift 
in the nature of testamentary disposition, 
or, in other words, a testamentary disposi- 
tion in the guise of a gift is also void as 
contravening the fundamental principles of 
the Burmese Buddhist law which recognizes 
no form of succession other than intestate 
succession ; see 10 Bang 224^ and 5 Bang 
371.® Upon the finding that Maung Po San 
was not authorized to present the deed of gift 
for registration, the appeal in the District 
Court failed and was dismissed. So the 
findings expressed in the judgment of the 
District Court on the other issues were not 
necessary for the effective disposal of the 
appeal. Since the District Court dismissed 
the appeal the party aggrieved thereby 

1. U Tezawunta v. Maung Saw Pe, (1932) 19 
AIR Kang 104=139 I C 278=10 Rang 224. 

2. Mg. Thu Ka v. U Thunanda, (1927) 14 A I R 
Rang 271=105 IG 51=5 Rang 371. 
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were the appellants. In spite of the obser- 
'vatioDS in the judgment, the decree -was 
'entirely in the respondent’s favour. The 
appellants were the only party entitled to 
present an appeal against the decree and 
an appeal by them would be entertained if 
it was brought in the manner provided by 
■law, namely S. 100, Civil P. C. The mere 
ifact that there are adverse findings of fact 
or even of law on the other issues in the 
judgment of the District Court gave the 
respondent no right of appeal whatever. 
The appellants filed their second appeal in 
this Court. It was heard by my learned 
brother Dunkley J., who delivered his 
judgment immediately upon the close of 
the hearing, the opening words of that 
judgment are : 

The short point raised in this second appeal is 
whether a certain registered deed of gift upon 
which the suit was brought in the Subdivisional 
Court was properly presented for registration. 

On a true translation of the power of 
attorney on which Maung Po San acted the 
learned Judge found that the power of 
attorney itself gave ample authority to 
Maung Po San to present any document 
whatever for registration on behalf of Daw 
Pon and held that the ground upon which 
the lower Appellate Court had agreed with 
the Subdivisional Court in dismissing the 
suit of the appellants was wrong. The 
learned Judge then went on to observe : 

On the questions of fact the learned District 
Judge’s judgment is extremely brief and he does 
not appear to have dealt with these questions in 
detail bub he has come to findings on all the 
questions of fact and in regard to the facts he has 
differed entirely from the findings of the Subdivi¬ 
sional Court and his judgment sets out that if he 
had been able to hold that the deed of gift in 
question had been registered he would have decreed 
the plaintiffs.appellants’ suit. There is no special 
right of second appeal on the facts and conse¬ 
quently his finding of fact on the first appeal are 
binding upon me and I therefore have no alterna¬ 
tive but to set aside the judgments and decrees of 
both the lower Courts and to allow this appeal 
and to decree the suit of the plaintiffs-appellants. 

After this judgment the respondent pre¬ 
sented an application for a declaration 
under Cl. 13 of the Letters Patent with a 
view to the institution of a Letters Patent 
appeal against that judgment but before 
the final disposal of that application the 
respondent filed the application for review 
which the learned Judge granted by an 
order dated 16th March 1937. In view of 
this order the respondent withdrew the 
application for a certificate under 01. 13 
of the Letters Patent. On the hearing of 


that application for review the learned 
advocate for the applicant (the present 
respondent) submitted that it was unneces¬ 
sary for the lower Appellate Court to deal 
with the appeal on the facts because the 
conclusion which the learned District Judge 
arrived at on the question as to the due 
presentation of the document for registra¬ 
tion was sufficient to dispose of the appeal 
against the appellants, and if the secondi 
appeal had come to this Court in that state 
on reversing the decision of the learned 
District Judge on that point, this Court 
should have referred the case back to the 
District Court for hearing on the questions 
of fact and if after such remand the learned 
District Judge came to the same findings 
upon the questions of fact and consequently 
in view of the findings by this Court upon 
the question as to the due presentation of 
the deed for registration allowed the appeal, 
the applicant (the present respondent) 
would under the provisions of S. 11, Burma 
Courts Act, have had a special right of 
appeal in regard to the facts to this Court. 
This submission met with the approval of 
the learned Judge who came to the con¬ 
clusion that by his decision in the second 
appeal the respondent had been deprived 
of the right of appeal which she ought to 
have had‘under S. 11, Burma Courts Act, 
and further agreed that he was wrong in 
following the findings of fact of the lower 
Appellate Court and in holding that they 

were binding upon him. Then observing : 

I should have adopted one or the other of the 
two courses. I could have treated the findings of 
fact of the learned District Judge as being unneces¬ 
sary to the decision of the appeal before him and 
therefore of no effect and remanded the appeal to 
the District Court for a fresh judgment upon the 
facts, or I could have taken advantage of the pro¬ 
visions of 8. 103, Civil P. C., and decided these 
questions of fact myself. 

The learned Judge set down the hearing 
of the appeal on the facts: the result of 
such hearing was the judgment of 19th 
March 1937 in which the learned Judge 
disagreed with the finding of the lower 
Appellate Court and upheld that of the 
Court of first instance on the issue as to 
the execution of the deed of gift by Daw 
Pon and ordered that his judgment in the 
second appeal he reversed and instead 
thereof a decree be passed dismissing the 
second appeal and dismissing the suit of 
the appellants with costs throughout. 

In assailing the propriety of the o^er of 
16th March 1937 granting the application 
for review it is contended on behalf of the 
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appollants that the learned Judge’s con¬ 
clusion that, by his judgment in the civil 
second appeal he had deprived the respon¬ 
dent of her right of appeal which she ought 
to have had under S. 11, Burma Courts 
Act, is erroneous. Inasmuch as this conclu¬ 
sion presupposes the right in the respondent 
to have the case sent back to the District 
Court for hearing on the question of fact, 
while in law the respondent did not possess 
such a right, it must be conceded that the 
contention is well founded. But the order 
granting the application for review was not 
passed solely on that ground. Although the 
learned Judge agreed with the argument of 
the learned advocate for the applicant (the 
present respondent) he held, quite cor¬ 
rectly, that on his answering the question 
of law in favour of the appellants, there 
were two courses open to him, namely (l) 
of treating the findings of fact of the 
learned District Judge as being unnecessary 
fo the decision of the appeal and of remand¬ 
ing the appeal to the District Court for a 
fresh judgment upon the facts, or (2) of 
taking advantage of the provisions of S. 103, 
Civil P. C., and of deciding this question of 
fact. What made Dunkley J. fail to adopt 
either one or the other of these two courses 
was his notion that the findings of fact of 
the learned Judge of the lower Appellate 
Court were binding upon him. In attempt- 
ing to show that that notion is correct, the 
learned advocate for the appellants has laid 
before us the rulings of their Lordships of 
the Privy Council in 17 Cal 291,® 18 Cal 
23;* 19 Gal 249® and 46 Cal 189® and a 
ruling of my learned brother Baguley J. in 
6 Rang 586.^ The effect of these rulings is 
to make explicit the meaning of S. 100 read 
with S. 101, Civil P. C., which permits a 
second appeal to the High Court only on 
any of the following grounds, namely ; (a) 
the decision being contrary to law or to 
some usage having the force of law; (b) the 
decision having failed to determine some 
material issue of law or usage having the 
force of law ; (c) a substantial error or 

8. Fertap Ohunder Ghose ▼. Mohendranath Par- 
kait, (1890) 17 Cal 291 = 16 I A 288 = 5 Sax 
444 (F C). 

4. Durga Chowdhrani v. Jewabir Siogb, (1891) 
18 Cal 23=17 IA 122=5 Sar 660 (P C). 

6. Bamratan Sukal v. Nandu, (18^) 19 Cal 249 
=191 A 1=6 Sar 119 (P 0). 

6. Nafar Chandra Pal y. Bhakur Sheikh, (1918) 

6 AI B F 0 92=5110 760=46 Cal 169=46 
IA 183 (P C). 

c V. Ma Pya v. E. G. Mitra, (1928) 15 A IB Bang 
803=114 10 638=6 Bang 586. 


defect in the procedure provided by the 
Code or by any other law for the time 
being in force, which may possibly have 
produced error or defect in the decision of 
the case upon the merits. 

They also point out as a necessary corol¬ 
lary to the rules contained in those Sections 
that the finding of the first Appellate 
Court upon a question of fact is final. One 
cannot fail to notice upon a perusal of these 
cases that this statement is made with 
reference to the rights of an appellant in a 
second appeal or, in other words, the rights 
of the Court in a second appeal to reconsi¬ 
der questions of fact at the instance of the 
appellant. The statement does not affect 
the respondent’s right of contesting the 
findings of fact of the first Appellate Court 
in the course of a second appeal which is 
prosecuted against him. 

Section 100 is an enabling Section. It 
enables a party aggrieved by a decree 
passed in appeal by a Court subordinate 
to the High Court. S. 101 restricts thei 
grounds of such appeal only to the ground^ 
mentioned in S. 100. The restriction is 
imposed on the party appealing against a 
decree passed in appeal by a Court subor¬ 
dinate to the High Court. There is thus 
nothing in the language of these two Sec¬ 
tions which gives countenance to the view 
that a respondent in an appeal under 
S. 100, Civil P. C., is debarred from chal-. 
lenging the correctness of the findings of 
fact of the First Appellate Court which, in 
spite of such findings, dismissed the appeal. 
On the other hand, under O. 41, B. 22 (l), 
it is open to a respondent to support the 
decree under appeal on any of the grounds 
decided against him in the Court below. 
O. 42, Rule 1 provides that the rules in 
0. 41 shall apply, so far as may be, to 
appeals from appellate decrees. If the state, 
ment that a Court of second appeal is bound 
by the findings of fact of the first Appel¬ 
late Court holds good, both as against an 
appellant and as against a respondent, it isi 
inconceivable that the Legislature permits 
a respondent to support the decree of the 
lower Appellate Court on any of the grounds 
decided against him in the Court below in 
a case in which there are both issues of 
fact as well as issues of law or issues of 
mixed fact and law. Where a respondent 
takes any cross-objection to the decree, 
such cross-objection would he governed by 
the rules of procedure governing an appeal, 
because under 0. 41, R. 22 (l), a cross’ 
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objection must be such as the respondent 
could have taken by way of appeal. It is to 
jbe noted that a cross-objection is a cross- 
objection to the decree, and where the 
decree is entirely in favour of the respon¬ 
dent, there is nothing to which it is 
necessary for the respondent to take cross- 
obi'ection : see 57 Cal 289® and 44 Mad 
605.^ These cases deal with the respondent’s 
right in a first appeal, but they are useful 
as showing that, for the sole purpose of 
supporting and not for the purpose of 
objecting to a part or parts of the decree, 
it is unnecessary to file any cross-objection. 
For these reasons, I am in entire agreement 
with my learned brother, Dunkley J., that 
he was wrong in holding in his judgment in 
second appeal that he was bound by the 
findings of fact of the Court of first appeal. 

Unless and until the appellants could 
■satisfy the High Court (l) that the deed of 
gift was executed by Daw Pon and (2) that 
the deed was duly presented for registra¬ 
tion, the foundation upon which their suit 
was based would never be established. 
Assuming that they succeeded in establish¬ 
ing these points in the second appeal, that 
would not conclude the whole case in their 
favour, because the question whether the 
transaction was in fraud of creditors and 
the question whether it was a testamentary 
•disposition in the guise of a gift were still 
at large, and a finding in favour of the res- 
' pondents on either of these two questions 
would be sufficient to conclude the case 
.against the appellants. Therefore in the 
second appeal before Dunkley J. in addi- 
tion to his finding in favour of the appel¬ 
lants that the deed was duly registered, it 
was necessary for him to answer the three 
other issues in the appellants’ favour to 
establish a proper basis on which a decree 
in their favour could be made. As he was 
not bound by the findings of the lower 
Appellate Court on those issues, it was 
incumbent upon the learned Judge to give 
his considered decisions on them. Even 
assuming for the sake of argument that the 
learned Judge was bound by the findings of 
the lower Appellate Court on such issues, 
the lower Appellate Court had given no 
finding on the question whether the alleged 
gift was a testamentary disposition in the 

8. Abinashchandra v. Narahari Mather, (1930) 

17 A I R Cal 165=123 I C 444=57 Cal 289= 

50 G L J 260. 

9, Baluswami Aiyar v. Lakshmana Aiyar, (1921) 

8 A I R Mad 172=63 I C 374=44 Mad 605= 

41 M L J 129 (P B). 


guise of a gift which, if answered in the 
respondents’ favour would disentitle the 
appellants to the decree which was passed 
in their favour in the second appeal. In 
view of the fact that the learned Judge 
erroneously held that he was bound by the 
findings of the lower Appellate Court on 
such other issues, which is tantamount to 
a refusal to consider the case upon those 
issues, and of the further fact that the; 
learned Judge passed a decree which, even 
if he was bound by the findings of- the 
lower Appellate Court, would have no pro-' 
per foundation unless the question of the 
validity of the gift under the principles of 
the Burmese Buddhist law was decided in 
favour of the appellants, I am of the opi¬ 
nion that the judgment passed in the second 
appeal was a fib and proper one for review. 


It is contended on behalf of the appel¬ 
lants that the mistake or error, which the 
learned Judge declared that he had com¬ 
mitted, was not an error apparent on the 
face of the record, nor did it constitute 
sufficient reason within the meaning of 
0. 47, R. 1. In support of this contention 
the decision of their Lordships of the Privy 
Council in 3 Lah 127^® has been relied on. 
In that case their Lordships held that the 
provisions of O. 47, Rule 1 must be inter¬ 
preted strictly, that the words any other 
sufficient reason” in that Rule meant a 
reason at least analogous to those specified 
immediately previously and that it was not 
a sufficient reason for granting a review 
that the order sought to be reviewed pro¬ 
ceeded upon an incorrect exposition of the 
law. Since then there have been cases in 
which opinions as to the effect of this d^^i- 
sion were expressed. In 46 Mad 965 a 
Bench of the Madras High Court expressed 
the opinion that each case must be judged 
by itself and that where the error of law 
was such that it was clearly apparent on a 
perusal of the record there was ground for 
granting a review. Accordingly, where a 
Judge dismissed a suit on the ground that, 
as between the plaintiffs who were the 
nearest agnates and the defendants who 
were the sister’s sons of the last male 
owner, the latter were the preferential hei« 
under the Mitakshara law prevailing 
Madras Presidency, the erro r was regarded 

10. Chajja Ram v. Neki, U922)'9 A I B P 0 m= 

72 I 0 566=3 Lah 127=49 I A 144 (P C). 
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«a an error o! law apparent on the face of 
the record and that the Judge wae oompe. 
4;eut to grant a review. A Bench of the 
Calcutta High Court came to the conclu. 
sioQ that the discretion of the Court in 
-saying what is "sufficient reason” within 
the meaning of 0. 47, R. 1, Civil P. C., is 
not so rigidly circumscribed that an ana¬ 
logy must be discovered between the two 
grounds specified, namely the "discovery 
of a new and . . . important matter or evi- 
•deuce” and "some mistake or error appa¬ 
rent on the face of the record”: 39 0 L J 
247.*^ In 4 Bang 265^^ Brown J. following 
46 Mad 955^^ held that, although an error 
of law was not necessarily a ground for 
review in the particular case before him, 
as the appeal had been decided purely on a 
•consideration of S. 5, Limitation Act, on 
the assumption that the appeal was barred 
by limitation without considering a most 
important point relevant to the question 
whether it was barred, and the facts mate- 
,rial for the decision of such point were all 
•on that record, a failure of the Court to 
consider this point, though not urged and 
-argued on appeal, was analogous to a mis- 
iiake or error apparent on the face of the 
(record. I concur in the opinions expressed 
in these cases. 

In my opinion, the drror which Dunkley J. 
“declared tha^TiSe had committed is no less 
.-an error of law apparent on the face of the 
record than that which was held to have 
justified the order granting the review in 
46 Mad 955.^^ If, however, the whole sub¬ 
stance of the judgment in the second appeal 
19 taken into account, namely the errone¬ 
ous view that the learned Judge was bound 
by the findings of fact of the lower Appel¬ 
late Court, which was tantamount to a 
xefusal to consider the questions of fact, 
.and the passing of the decree in favour of 
thd appellants in the absence of a finding 
in their favour upon the issue as to the 
validity of the alleged gift under the 
Burmese Buddhist law be taken into ac- 
count the case becomes a much stronger 
■one for review. Whether or not in the 
course of the hearing of the second appeal 
ithe learned advocate for the respondent 
.requested the learned Judge to give him a 
hearing upon the issues involved in the 
'base other than that relating to the due 

42 . Gopika Baman Bay v. Mabar All, (1924) 11 
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registration of tho deed of gift does nob 
affect the question whether there was an 
error apparent on the face of the record in 
the judgment in second appeal or whether 
there was any other sullicieob reason to 
justify the grant of the application for re. 
view. If the law permitted the respondent 
to contest the findings of fact of the lower 
Appellate Court at the hearing of the second 
appeal, even if the advocate for the res- 
pondent submitted that ho ha(3 no right to 
do so, such submission would not be suffi¬ 
cient to destroy the respondents legal 
rights (see 26 I A 216^* at page 22l) or to 
relieve the Court of its duty to give its 
considered judgment on those issues, and 
the error committed by the Court would 
no less be an error. 

In the order of Dunkley J. granting a 
certificate under Clause 13 of the Letters 
Patent in this appeal there is no indication 
as to the point or points on which the case 
was considered to deserve consideration in 
the Letters Patent Appeal. Therefore, the 
learned advocate for the appellants asks us 
to allow him to go into the evidence for 
the purpose of showing that the findings of 
facts (i. e. that execution of the deed by 
Daw Pon was nob proved) arrived at by the 
learned Judge in his judgment on review 
were erroneous. For the purpose of dis- 
posing of this request, but without in any 
manner suggesting that in an order granting 
a certificate under Cl. 13 of the Letters 
Patent the point or points for consideration 
should always be indicated, I desire to 
point out that in my experience the practice 
of this Court is to grant such certificates 
only in cases in which doubtful questions 
of law or procedure exist which deserve 
reconsideration, and this practice is sound 
in principle in view of the fact that ques¬ 
tions of fact cannot constitute valid grounds 
even of a second appeal under the Code. 
In the present case, it is manifest that 
after a thorough reconsideration of the 
evidence on the record and coming to the 
same conclusion upon the question of exe¬ 
cution of the deed of gift by Daw Pon as 
the trial Court, Dunkley J. cannot be re¬ 
garded as having considered that a further 
consideration of the question of fact turning 
on the evidence was needed. In my opinion 
the proper principle to adopt is that, after 
two Courts have properly considered the 

14. Beni Pershad Koeri v. Dudh Nath Roy, (1900) 
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iQvidence and come to a concurrent finding 
upon an issue of fact, it is not the function 
of tlie Court hearing a Letters Patent 
lappeal to try the issue upon the evidence 
lover again. 

Tlie question whether there were valid 
grounds for the order granting the applica- 
tion for review, which is the only question 
of law in the case, having been decided in 
favour of the respondent, this appeal fails. 
It must also be observed that no appeal 
lies under the Code from an order rejecting 
an application for review, nor does an 
appeal lie from an order granting an appli- 
cation for review, except on the grounds 
specified in Order 47, Eule 7 (l), and such 
grounds are: (a) that the application was 
in contravention of the provisions of E. 2; 
(b) that the order was in contravention of 
the provisions of Eula 4, or (c) that the 
application was after the expiration of the 
period of limitation prescribed therefor and 
without sufficient cause. 

The objection taken in this appeal to the 
order granting the application for review 
may shortly be stated to be that the appli¬ 
cation does not satisfy the conditions laid 
down in 0. 47, E. 1 inasmuch as there was 
no mistake or error apparent on the face 
of the record or any other suflicient reason. 
The ground of objection in this case does 
not fit in with any of the grounds enu. 
merated in 0. 47, E. 1. The only one of the 
latter grounds which it is relevant to con¬ 
sider in this case is that set out in Cl. (b). 
Eule 4 provides : 

1. Whore it appears to the Court that there is 
not sufficient ground for a review, it shall reject 
the application. 

2. Where the Court is of opinion that the appli¬ 
cation for review should be granted, it shall grant 
the same. 

Provided that : 

(a) no such application shall be granted without 
previous notice to the opposite party, to enable 
him to appear and be heard in support of the de¬ 
cree or order, a review of which is applied for; and 

(b) no such application shall be granted on the 
ground of discovery of new matter or evidence 
which the applicant alleges was nob within his 
knowledge, or could not be adduced by him when 
the decree or order was passed or made, without 
strict proof of such allegation. 

It is coutended, on behalf of the appel¬ 
lants, that the Court entertaining an appeal 
from an order granting an application for 
review may properly consider the sufificiency 
of the ground in support of the application 
for review under R. 1. This, in my opi¬ 
nion, is an untenable proposition. If this 


proposition be sound, it will be impossibl^- 
to conceive of any necessity to enumerate* 
the grounds on which an appeal from an 
order granting an application for review 
might be made under E. 7 (l), the general 
right of appeal from such an order having, 
been already provided for in O. 43, R. 1 (w). 
There are numerous cases of the Indian 
High Courts in which it is laid down that- 
Cl. (w) of 0. 43, R. 1, is to be read with 
and subject to R. 7 (l), so that an appeal 
lies only on the grounds mentioned in that 
Rule. One of such cases is that of 41 Cal 
746,^® which was an appeal from an order 
granting an application for review on the* 
grounds that there was no suflacient reason^ 
shown for granting an application but it- 
was held that an appeal on the question as 
to sufficiency of reason in support of the- 
application for review did not lie. I may at 
once say that I am in full agreement with 
the decision of Brown J. in 7 Rang 187,^^ 
the headnote of which runs thus : 

An appeal lies from an order admitting an appli* 
cation for review, bub, it is a limited right of 
appeal on one or other of the three grounds set out 
in 0. 47, R. 7 (1) of the Code. Order 43, R. 1 (w) 
which allows the appeal, must be read with the 
provisions of 0. 47, R. 7 (1). Where a Court bear¬ 
ing in mind the provisions of 0. 47, R. 1, grants 
an application for review, it cannot be said to 
contravene the provisions of Order 47, R. 4 merely 
because it may have taken a wrong view as to the< 
meaning of Rule 1. An Appellate Court would be 
acting without jurisdiction, if on this ground 
alone, it sets aside an order of the lower Court 
granting a review. 

I do not think that it is necessary toi 
recapitulate here the reasons for the deci¬ 
sion which, if I may respectfully say so,, 
appear fully in the judgment of that case. 
The learned advocate for the appellants, 
relies on 3 Lah 127'® as an implied autho¬ 
rity of the Privy Council for the view that 
an order granting an application for review 
may be appealed against on the ground that 
the application did not satisfy the provi¬ 
sions of O. 47, Rule 1. It must be conceded* 
that in that case their Lordships of^ the* 
Privy Council laid down the rule that any 
other sufficient reason" in Order 47, Rule 1- 
means a reason sufficient on grounds at- 
least analogous to those specified imme¬ 
diately previously, and their Lordships did! 
not find that there was such reason in 
support of the application in that case. Bufe|. 
while there is an entire absenc e of anything 

15. Hari Charan Saha v. Baran Khan, (1915) 2; 
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suggesting that an order granting an appli- 
cation of review may be assailed on the 
ground that the application did not dis. 
close grounds which might be held to be 
sufifioient reason for the granting of an 
application, it is manifest that the order 
granting the application in that case was 
made by a Bench quite incompetent to deal 
with the matter in view of the provisions 
of 0. 45, Buie 6, which appears to me to be 
the real ground on which the appeal was 
entertained by the Privy Council. For these 
reasons, I am of the opinion that the order 
made by Dunkley J., who after bearing in 
mind the provisions of 0. 47, B. 1, came to 
the conclusion that there was either an 
error apparent on the face of the record or 
some sufficient reason for the granting of 
the application, is not open to an appeal. 
For the above reason, the appeal fails, both 
on the merits regarding the only question 
of law in the case and also on the ground 
that the appeal is not permitted by law. 
The appeal is dismissed with costs. Advo¬ 
cate’s fees, 15 gold mohurs. 

Sharpe J. — In this Letters Patent Ap¬ 
peal the appellants before us have alleged 
by their memorandum of appeal that they 
are aggrieved by two judgments of Dunk- 
ley J. dated 16th and 19th March 1937 
respectively. The judgment of 16th March 
was a judgment delivered on an application 
by the present respondents for review of a 
judgment which Dunkley J. had previously 
delivered in a civil second appeal, which 
judgment was adverse to the present res. 
pendents. Order 47 deals with review and 
Buie 7 (l) of that Order provides certain 
grounds upon which an order granting an 
application for review may be objected to. 
The grounds upon which objection may be 
taken are strictly limited, and I am unable 
to see how the present appellants are able 
to bring themselves within one of the three 
specified grounds. Therefore, in my judg¬ 
ment, it is not open to the present appel. 
lants to object to the order of Dunkley J. 
of 16th March 1937 granting an application 
for review. 

As 1 have already indicated, the present 
appellants are also appealing against the 
later judgment of Dunkley J. when he dis. 
posed of the whole matter on review. It is 
, to be observed at the bottom of page 3 of 
Dunkley J.’s judgment of 16th March 
whereby be granted the application for 
teview that there the learned Judge points 
out that: 
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Both learned counsel are now agreed that I 
should hear them upon the facts of tho case and 
write a further judgment in regard to tho facts 
and filially decide this appeal. 

This is what Dunkley J. proceeded to 
do, and in view of the fact that both the 
learned counsel had agreed to that course 
I am unable to see how the appellants are 
now able to say that they are aggrieved by 
Dunkley J. going into the question of fact 
as he did. In the result therefore this 
appeal must be dismissed. 

At one time I thought it would be neces¬ 
sary to deliver a lengthy judgment dealing 
amongst other things with the question as 
to how far questions of fact may be gone 
into in second appeal, but, it appears to me 
that it is unnecessary for me to do so in 
view of the particular facts and circum¬ 
stances of the present case. I therefore 
express no opinion upon that aspect of the 
case and this judgment of mine must not be 
taken to be one either agreeing with or dis¬ 
senting from my learned brother Mya Bu, 
upon the matters of which he has so 
exhaustively treated in his judgment. I am 
merely deciding this appeal on the parti¬ 
cular facts of the case. I am not laying 
down any general rule or principles which 
can be of assistance in any other case, for, 
in my view, it is quite unnecessary for me 
to do so. I agree that the appeal must 
be dismissed with costs, advocate’s fees 15 
gold mohurs. 

b.d./r.k. Appeal dismissed. 
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Mackney j. 

Ma E Shi — Applicant. 

V. 

17 San Kai — Bespondent. 

Criminal Eevn. No. 686-B of 1937, De¬ 
cided on 7th March 1938, from order of 
Sub-divisional Magistrate (l), Kanbalu, D/- 
2nd October 1937. 

(a) Criminal P. C. (1698), Ss. 488 and 490 
— Order directing father to pay for mainten¬ 
ance of his children — Order ceases to be en¬ 
forceable in respect of eldest of them who has 
come of age if he has become able to earn his 
livelihood — But order remains enforceable in 
respect of remaining children. 

Where an order directing a father to pay for the 
maintenance of his children is made and subse- 
quently if it is proved that the eldest of them 
who has come of age has become able to earn his 
livelihood, the order ceases to be enforceable in 
respect of him. But, it cannot be said that it ceases 
to be enforceable in respect of the remaining 
children. [P 68 0 2 ; P 69 0 1] 
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(b) Criminal P. C. (1898), S. 490—CosU. 

Section 490 does not contain any provision such 
as that in sub-cl. (7), S. 488, which would enable 
the Court to grant costs. [P 69 C 1] 

K. C. Sanyal — for Applicant. 

A. N. Basil — for Respondent. 

Order. — With effect from 6bh August 
1930, the applicaut Ma E Shi obtained an 
order from the Sub-divisional Magistrate of 
Kanbalu directing the respondent U San 
Kai to pay to her for the maintenance of 
his three children by her the sum of Rs. 15 
a month. Ma E Shi in giving evidence in 
that case on 28bh July 1930 stated that 
her eldest boy was then 11 years of age. 
In the case out of which the present appli¬ 
cation arose, Ma E Shi applied to the Court 
for the enforcement of the maintenance 
order in respect of the arrears for three 
mouths. Her application is dated 16th June 
1937. The respondent pleaded but did not 
provo that he had waived his claim to a 
certain piece of land which was in Ma E 
Shi’s possession in consideration of being 
excused further payment under the main, 
tenanco order and further that he had 
actually paid in cash more than the alleged 
arrears of Rs. 45. In his written statement 
he set out the payments with the dates 
thereof. In his evidence he made no at¬ 
tempt whatsoever to prove these accounts. 
The only statement that we have is the 
statement of Ko Yin Tin Maung, the eldest 
son of the parties, who in cross-examination 
in September 1937 stated that he knew 
that Rs. 10 had been paid at the house of 
XJ Ba Tin and Rs. 25 at the house of Saya 
Pu. He does not say when these payments 
were made, in respect of what they were 
made, or to whom they were made. Never¬ 
theless, the Magistrate took this as proof 
of the fact that Rs. 35 out of the sum of 
Rs. 45 due had been paid, and he allowed 
the applicant an order for Rs. 10 only. In 
this I think he erred. The respondent had 
further claimed that the eldest child was 
now 18 years of age and able to earn his 
livelihood. Relying on the case in 9 L B R 
49^ he claimed that the composite order of 
maintenance made in favour of the three 
children must now be regarded as no longer 
in force. On the point of the age of the 
child, no evidence was adduced save that 
of the Sub-Assistant Surgeon who gave it 
as his opinion after examining the child 

1 . Thambuswamy Pillay v. Ma Lon, (1917) 4 
A I R L B 84=37 I 0 311=18 Cr L J 103= 
9 L B R 49. 


that the lad was about 18 years of age. Ma 
E Shi herself says that Maung Tin Maung 
the eldest child was 15 years and five 
months old in December 1937; she was not 
questioned as to her statement in the ori¬ 
ginal case. It must be admitted that there 
was not sufficient evidence before the 
Magistrate to justify his holding that the 
lad was 18 years of age before 16th June 
1937. From that inference the Magistrate 
drew further the conclusion that the lad 
was able to maintain himself and he ob- 
served that the original maintenance order 
could therefore no longer be enforced. 

The Magistrate’s attention is called to 
the case in 2 Rang 682^ in which it is held 
that a father who has sufficient means is 
bound to maintain his child who is under 
the age of majority, and in fixing the sum 
payable no regard should be paid to the 
fact that the child is able to contribute 
towards its own support by means of 
labour or work of any kind. As a matter 
of fact however, it was entirely unnecessary 
for the Magistrate to make any observa¬ 
tions at all as to the future validity of the 
maintenance order. It is true that the case 
cited from the Lower Burma Rulings is 
authority for the proposition that when a 
child becomes able to maintain itself, the 
order for his maintenance becomes not en¬ 
forceable. In that case it appears that the 
child was over 19 years of age and was 
actually in employment and earning suffi¬ 
cient to live on. Reliance was placed on the 
case in 19 All 50,^ where it was held that 
an order for maintenance of a wife could no 
longer be enforced after the wife had been 
divorced. The same reasoning as was ap¬ 
plied in the case of a wife who had ceased 
to be a wife also seems to apply to the case 
of a child who has ceased to be unable to 
maintain himself. As was pointed out in the 
Allahabad case the order was an order for 
the maintenance of a wife, and if the person 
to be maintained ceased to be a wife, then 
clearly the order ceased to be valid : so, 
where the order is for the maintenance of 
a child unable to maintain itself, it was 
argued in the Lower Burma case the order 
ceased to be valid when the child became 
able to maintain itself. There appears to 
me to be considerable force in this conten- 

2. Baran Shanta v. Ma Chan Tha May, (1925) l3 
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tiion, and had it been proved in the pre- 
isent ease that the eldest child was in a 
position to maintain himseU I should have 
followed it, in considering whether the boy 
was entitled to any allowance after the date 
on which he had been held to become of 
age. 

The Magistrate has gone further and 
expressed his opinion that the order cannot 
be enforced in respect of the remaining two 
children. Here again he relied on the Lower 
Burma case already cited. That however 
was a case in which a composite order of 
maintenance of a wife and child had been 
made, and it was held that as it was not 
known what proportion of the total amount 
awarded was to be devoted to the mainten¬ 
ance of the wife it was not possible to 
enforce the order in respect of the mainten¬ 
ance of the wife. The question does not 
really arise on the finding that it has not 
yet been shown that the eldest child is 
able to earn his livelihood. I am not how. 
ever prepared *to say that the order could 
not be enforced in respect of the remaining 
two children when it ceases to be enforce¬ 
able in respect of the eldest child. It seems 
to me that such a case would differ from 
the case which was before the learned 
Chief Judge of the Chief Court of Lower 
Burma. In my opinion, the order of the 
Magistrate was incorrect, and Ma E Shi 
was entitled to have an order for the full 
amount of Rs. 45. The order of the Magis- 
trate is set aside and the Magistrate is 
directed to take steps to realize the sum of 
Rs. 46 from the respondent, the arrears of 
maintenance for three months -from 8th 
March 1937. S. 490, Criminal P. C., does 
not contain any provision such as that in 
sub-cl. (7), S. 488, which would enable the 
Court to grant costs. The order of the 
Magistrate requiring the respondent to pay 
costs is also set aside. 

d.s./b.k. Order set aside. 
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Shaw J, 

The King 

V. 

Maung Saw Han — Respondent. 

Criminal Appeal No. 1035 of 1937, Deci¬ 
ded on 7th October 1937, from order of 
Sess. Judge, Hyaungmya, D/- lOth June 
1937. 


(a) Burma Rural Self-Government Act (4 of 
1921), S. 77—Clerk of Circle Board renting his 
house to Circle Board without Commissioner’s 
permission—He commits offence under S. 168, 
I. P. C., read with Sec. 77, Burma Rural Self- 
Government Act. 

Section 77, Burma Rural Self-Government Act, 
docs not limit contracts intended to be covered by 
its ponnl provision only to such contracts as may 
be related to the matters mentioned in Ss. 48, 50 
and 56 of the Act. (P 70 0 1 ] 

Where a clerk of the Circle Board rents his 
house to the Circle Board for use as its office 
without the permission in writing of the Commis¬ 
sioner as required by Sec. 77, Burma Rural Self- 
Government Act, he commits an offeuce under 
S. 168, I. P. C.. read with Sec. 77. Burma Rural 
Self-Government Act. as he is interested in the 
contract made with the Board. [P 70 0 2) 

(b) Criminal Trial — Sentence — Factors for 
decision of. 

In a criminal trial a sentence must be passed 
which is considered proper in all circumstances of 
the case regardless of the consideration whether it 
should be an appealable one, [P 70 C 2] 

Tun Byu, Govt. Advocate —for the Crowu. 

Chit Tun — for Bespondent. 

Judgment. — This is an appeal by the 
Crown against the acquittal by the Court 
of Sessions, Myaungmya, of the respondent 
who had been tried in the Court of the 
Special Power Magistrate, Myaungmya, for 
an offence under S. 168, I. P. C., read with 
S. 77, Burma Rural Self-Government Act, 
and convicted and sentenced to imprison¬ 
ment until the rising of the Court and to 
pay a fine of Rs. 10, or in default to under¬ 
go seven days’ simple imprisonment. 

The respondent was a clerk employed by 
the Labutta Circle Board. He owned a 
house in Labutta which was rented by the 
Labutta Circle Board from December 1932 
to April 1935 at Rs. 30 per mensem up to 
March 1934 and thereafter at Rs. 20 per 
mensem. The rent was drawn in the name 
of Ma E Tin, the wife of the respondent. 
Previously the Labutta Circle Board had 
rented the house of U Ah Naing, an uncle 
of Ma E Tin's. About six months before 
December 1932, U Ah Naing requested that 
the rent payable to him should be paid to 
Ma E Tin. Then in December 1932 U Ah 
Naing wanted back his house and so the 
Office of the Circle Board was shifted to 
the house of the respondent, since when up 
to April 1935 that house was used as the 
Office of the Circle Board. The rent was 
drawn in the name of Ma E Tin, but it was 
rent payable to the respondent and receiv¬ 
able by him though his wife’s name was 
used. The respondent did not obtain per. 
mission from the Commissioner in writing 
or at all for the letting of his house to the 
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Circle Board of which he was a servant. It 
is elementary that there w’as a contract be¬ 
tween the respondent as the owner of the 
house and the Circle Board for the letting 
and renting of the house. So, there can be 
no question that the respondent was inter¬ 
ested in the contract of letting even though 
his wife’s name was used instead of his 
own. In fact it could be argued that his 
wife’s name was made to appear in the 
business in order to try and hide his own 
connexion or interest in it. But it may be 
allowed that as his wife was already draw, 
ing rent for U Ah Naing’s house when the 
change of office w^as made, her name was 
still used for convenience because, as a 
Burmese Buddhist, she had an interest in 
the house of her husband. Even if the 
actual letting was made by Ma E Tin and 
so the contract was with her, the respon¬ 
dent had nevertheless an interest in it as 
he was her husband and the house was in 
his name. 

The learned Sessions Judge has held that 
the word “contract’ in S. 77, Burma Rural 
Self-Government Act, must be interpreted 
with particular reference to Ss. 48, 50 and 
56 of the Act. I do not agree. In any 
event, the terms of Sec. 56 (l) of the Act 
enable the Circle Board to enter into and 
perform all such agreements and contracts 
as it may consider necessary for carrying 
out the purposes of the Act. To have an 
office to carry out its duties under the Act 
is surely something for which a Circle Board 
may legally make provision under that 
Section. Sec. 77 of the Act does not, in my 
view, limit contracts intended to be covered 
by its penal provision only to such con¬ 
tracts as may be related to the matters 
'mentioned in Ss. 48, 50 and 56 of the Act. 
It is conceivable that a local body may 
enter into an entirely illegal contract with 
one of its members, officers, or servants, in 
which case the permission of the Commis¬ 
sioner could hardly have been obtained. 
For that reason, it could nob be arguedithat 
therefore no offence had been committed 
by that member, officer, or servant, under 
S. 77 of the Act read with S. 168, I. P. 0. 
But, here it is not argued that the contract 
of letting and renting was one which the 
Circle Board was not authorized to enter 
into and that therefore it was illegal. The 
learned Sessions Judge himself states that 
the Circle Board has got to provide itself 
with a house for the accommodation of its 
office. If so, surely it is competent to make 


a contract for the renting of a house to use 
as its office. It seems that the respondent 
obtained permission from the Chairman of ' 
the Circle Board to occupy a room at 
the back of the house which must have 
amounted virtually to his occupying the 
whole house when the Circle Board was 
not actually holding its meetings therein. 
This only shows the danger of such a 
practice as that which S. 77, Burma Rural 
Self-Government Act, is meant to discourage. 

I set aside the acquittal of the respon¬ 
dent and convict him under S. 168,1. P. C., 
read with S. 77, Burma Rural Self-Govern¬ 
ment Act, on the charge framed against 
him in the Court of the Special Power 
Magistrate, Myaungmya, in that between 
December 1932 and April 1935 at Labutta, 
as an officer or servant, to wit, a clerk of 
the Labutta Circle Board, he was interested 
in a contract made with the said Circle 
Board whereby his house was rented to the 
said Circle Board for use as its office with¬ 
out the permission in writing of the Com¬ 
missioner of the Irrawaddy Division, in 
contravention of S. 77, Burma Rural Self- 
Government Act. Regarding the sentence, 

I shall content myself by restoring that 
which was passed on the respondent by the 
learned Special Power Magistrate but, in 
doing so I must draw attention-to what I 
consider reprehensible in passing a sentence 
so that an appeal may be had. A sentence 
must be passed which is considered proper 
in all circumstances of the case, regardless 
of the consideration whether it should be 
an appealable one. 

s.c./r.k. Acquittal set aside. 
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Mya Bu and Sharpe JJ. ‘ 

Singh — Appellant. 

V. 

Burma Railways — Respondents. 

Civil Misc. Appeal No. 36 of 1937, 
Decided on 7th March 1938, from order of 
Commissioner, Insein, in Workmen’s Com¬ 
pensation Case No. 7 of 1936. 

(a) Workmen's Compensation Act (1923) 
Secs. 23 and 32 — Rules made under ^c. 32, 

R. 38, Proviso (b)—Commissioner acting under 
the Act has no jurisdiction to issue commission 
for examination of witness—Answers given by 
witness to interrogatories furnished to him are 
not admissible in evidence. 

There is nothing in the body of the Workmen's 
Compensation Act which empowers or authoiiees 
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'the Oommissiouor to have ovideuco taken on com- 
^nissioQ. See. '23 invests the GommissiotioL’ with 
powers of Civil Court, under the Civil Procedure 
Code, only for the purpose of taking ovidouco on 
•oath and of onfoccing the attendance of wituG.sses 
•and oompoUing production of documents and mato* 
.■rial objects. Proviso (b) to Rule 38 of the Rules, 
made in exercise of the powers conferred by S. 32, 
XKiDnot be read as authorizing the Commissioner 
to adopt a rule of procedure entirely outside and 
unconnected with the scope of the rules of proce¬ 
dure laid down by the Rules. A Commissioner act¬ 
ing under the Act has therefore no jurisdiction or 
power to issue a commission to examine a witness 
and issue of such commission is ultra vires of tho 
•Commissionerand tho answoesgivenby tho witness 

to interrogatories and cross-interrogatories, furnish¬ 
ed to him cannot bo received as legal evidence, more 
particularly so, when the answers are not recorded 
■before any Court or any officer examining the wit- 
iness on commission and are not given on oath : 
(19W 3 K B 989, Itel.on. [P 72 Cl. 2] 

(b) Workmen’s Compensation Act (1923), 
S. 32 — Rules framed under — Rr. 20, 21, 22 
and 24—Commissioner cannot dismiss applica¬ 
tion summarily unless applicant is examined or 
‘Unless he has been called upon to produce his 
evidence — Commissioner not availing himself 
of power given by R. 20 or R. 22 — He must 
issue notice to opposite party straightway^ “ 
if opposite party appears and contests claim, 
Commissioner must reduce result of examina¬ 
tion to writing — Omission to do so is substan¬ 
tial error in procedure. (Per Sharpe J.) 

Rule 21 of the Rules framed under Sec. 32 does 
not give the Commissioner any power to dismiss 
•tho application summarily unless the applicant 
has been examined nor does Rule 22 give him any 
power of summary dismissal unless he has called 
■upon the applicant to produce evidence in support 
•of his application. So also, if a Commissioner is 
not going to avail himself of the power given to 
him under R. 20 or R. 22, he ought to issue notice 
to the opposite patty straightway and not put 
the applicant to the necessity of unnecessary 
:attendance before him. If the opposite party 
.appears and contests the claim but does not file a 
written statement, it is the Commissioner’s duty 
to examine him and to reduce the result of the 
examination to writing in accordance with the 
express direction contained in R. 24 (2). Omission 
/to do so is a substantial error in procedure. (Proce- 
■dural errors committed by the Commissionerpoint- 
ed out and importance of adherence to Rules 
emphasized.) [P 73 0 2; P 74 0 1] 

Bhattacharyya — for Appellant. 

Surridge — for Eespondents. 

Mya Bu J. —This is an appeal against 
an order passed by the Commissioner for 
Workmen 8 Compensation, Insein, disallow¬ 
ing the appellant’s claim for compensation 
for an alleged total disablement resulting 
from an injury received in the course of his 
employment as a spring-smith in the Loco' 
Workshop of the Burma Railways at Insein 
on 29th January 1936. Against such an 
order, an appeal lies to this Court under 
S. 30 (l) (a) Workmen's Compensation Act, 


provided a substantial question of law is 
involved in the appeal. The question of 
law which has been put forward as aground 
of this appeal is that the Commissioner 
based his finding on inadmissible evidence. 
Tho issues of fact between tho appellant 
and the Burma Railways are (l) whether 
the eyesight of the appellant is permanently 
lost and if so (2) whether it is the result 
of the alleged accident. That an accident 
did occur to the appellant arising' out of 
and in the course of his employment, was 
not disputed by or on behalf of the respon¬ 
dents whose case is, {vide the evidence of 
Dr. Prasad of the medical department of 
Burma Railways), to the effect that the 
accident did not cause direct injury to the 
eyeball but caused a punctured wound on 
the left lower eyelid only of the appellant 
with conjunctivitis of the left eyeball. The 
Chief Medical Officer. Burma Railways, 
gave evidence to the effect that he exa¬ 
mined the appellant’s eye on or about 
22Dd December 1936—the alleged accident 
having occurred on 29th January 1936— 
but found no trace of injury having pre¬ 
viously occurred to the eyeball and was 
unable to detect any deterioration of vision.. 
He however sent the appellant to be fur- 
ther examined by Colonel Cormack who 
was then Ophthalmic Surgeon at the General 
Hospital, Rangoon. 

The evidence of the Chief Medical Officer 
was contrary to that of the private Ophthal¬ 
mic Surgeon whose evidence was adduced 
by the appellant in support of his case. In 
that state of the evidence, the Commissioner 
considered it essential for the proper deci¬ 
sion of the case, to have the evidence of 
Colonel Cormack who at the time was 
Officiating Inspector-General of Civil Hospi¬ 
tals, with headquarters at Rangoon. The 
learned Commissioner however came to the 
conclusion that the personal attendance of 
Colonel Cormack might be dispensed with 
and with the consent of both parties, 
decided to have Colonel Cormack examined 
on interrogatories and cross-interrogatories. 
Interrogatories were drawn up and filed 
before the Commissioner on behalf of the 
respondents. They were forwarded to Colo- 
nel Cormack who answered them as per 
Ex. 3. On receipt of these answers, the 
learned advocate for the appellant drew up 
cross-interrogabories, which were sent to 
Colonel Cormack who answered them as 
in Ex. 5. These answers confirmed the opi¬ 
nion expressed by the Chief Medical Officer, 
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Burma Railways, in his evidence and 
militated aj^ainst the weight of the opinion 
expressed by Dr. V. R. Patel the private 
Ophthalmic Surgeon, who gave evidence in 
support of the appellant’s allegation as to 
his vision. The learned Commissioner in his 
judgment observed : 

It is of course difficult to come to a decision 
when the doctors do not agree ... I can see no 
reason for not accepting the evidence of Dr. Carrier 
and Colonel Cormack. 

These observations show that the learned 
commissioner was materially influenced by 
the opinion of Colonel Cormack in arriving 
at his conclusions upon the issues of fact. 
It is contended on behalf of the appellants, 
that the answers given by Colonel Cormack 
to the interrogatories and cross-interroga¬ 
tories are not admissible as evidence 
inasmuch as the Commissioner has no juris¬ 
diction to issue a commission for the exa¬ 
mination of witnesses. There is considerable 
force in this contention, which, in my 
opinion, must be upheld. There is nothing 
in the body of the Act which empowers or 
'authorizes the Commissioner to have evi¬ 
dence taken on commission. S. 23 invests 
^the commissioner with powers of the Civil 
'Court, under the Code of Civil Procedure 
only for the purpose of taking evidence on 
oath and of enforcing the attendance of 
Iwitnesses and compelling production of 
'documents and material objects. In Part 6 
of the rules, made in exercise of the powers 
conferred by S. 32 of the Act, there appear 
rules of procedure to he followed by the 
commissioners in the disposal of cases under 
the Act. Buie 38 of these rules enacts: 

Save as otherwise expressly provided in the Act 
or these rules, the following provisions of Sch. 1, 
to the Civil P. C. 1908, namely those contained in 
0. 5, Rr. 9 to 30 ; 0. 7, Rr. 9 to 18 ; 0. 9; 0. 13 ; 
O. 16; 0. 17 and 0. 23, Rr. 1 and 2 shall apply 
to proceedings before commissioners, in so far as 
they may be applicable thereto. 

There are two provisos to that rule one 
of which runs as follows: 

(b) The commissioner may, for sufficient reason, 
proceed otherwise than in accordance with the said 
provisions, if ho is satisfied that the interests of 
the parties will not thereby be prejudiced. 

Order 26, Civil P. C., which contains 
rules with reference to commission to exa¬ 
mine witnesses is not mentioned in R. 38. 
This omission, in my opinion, indicates 
the want of power or jurisdiction in the 
'commissioner to issue commissions to exa- 
Imine witnesses. Therefore the issue of 
commission for obtaining the evidence of 
Colonel Cormack was ultra vires of -the 


commissioner, and the answers given by 
him to the interrogatories and cross-inter- 
rogatories cannot be received as legal evi¬ 
dence. I am reinforced in this conclusion- 
by the decision of the Court of Appeal in 
(1914) 30 T L R 616' which deals with the^ 
question of jurisdiction of a County Court 
Judge sitting to hear an application for 
compensation under the Workmen’s Com¬ 
pensation Act, 1906. The circumstances of 
that case were such as would justify a 
County Court Judge’s order to have thfr 
appellant’s evidence to be taken on com¬ 
mission or before an examiner if the Judge: 
had jurisdiction to make such an order but 
it was held that the Judge had no jurisdic¬ 
tion to make such an order. Proviso (b) to 
R. 38 cannot, in my opinion, be read as 
authorizing the commissioner to adopt a 
rule of procedure entirely outside and un¬ 
connected with the scope of the rules ol 
procedure laid down by the rules. 

There is another ground for holding thai 
the answers given by Col. Cormack to the- 
interrogatories and cross-interrogatories^ 
were not legally admissible as evidence- 
The answers were not recorded before any 
Court or any officer examining the witness 
on commission. Interrogatories were for¬ 
warded direct to Col. Cormack by means 
of a letter of request and Col. Cormack also- 
forwarded his answers to the Commissioner 
in the form of a letter in compliance with 
the request. The answers were not made- ■ 
on oath. S. 5, Oaths Act, 1873, provides 
that oaths or affirmations shall be made by 
all witnesses, that is to say all persons who 
may lawfully be examined by any Court- 
This mandate was not observed in this, 
case. The omission to observe this man¬ 
date is not sufficient to invalidate the pro- 
ceedings or render inadmissible any evi¬ 
dence, but in the present case the evidence 
of Col. Cormack was not only not given on 
oath but it was not recorded by any person 
authorized to record the evidence. The 
answers given by Col. Cormack are not 
admissible as evidence, and from the judg« 
ment of the learned Commissioner it ia 
clear that he treated the so-called evidencd- 
of Col. Cormack as the main pivot in the 
case. For these reasons, the order of the 
commissioner for Workmen’s Compensation, 
Insein, disallowing the appellant’s claim ia 
set aside and the case will be remande d to 

1. Taylor v. Cripps, (1914) 3 KB 989=83 LJKB 
1638=1914 W 0 & I Rep 615=111 L T 780== 
=30 T L R 616. 
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the Commissioner for Workmen’s Compen¬ 
sation, Insein, to proceed to record such 
evidence as the parties may desire to adduce 
according to law, and upon such evidence 
together with the evidence which had 
already been taken before the passing of 
the order under appeal to dispose of the 
case according to law. Each party must 
bear its own costs of this appeal. 

Sharpe J. —On 29th January 1936, the 
appellant, who was then employed by the 
respondents as a spring.smith in their 
Locomotive Workshop at Insein, received 
an injury to his left eye. As a result of that 
injury, he was away from work for about a 
month and after resuming work at the end 
of February he continued in the respon¬ 
dents’ employ until 30th September 1936, 
when he was discharged on the ground, so 
the respondents then said, of ‘'reduction of 
staff.” The appellant asked the respon¬ 
dents’ agent for re-instatement or compen. 
sation but the latter regretted that nothing 
could be done for the appellant who, he 
now said, was “rightly discharged on the 
ground of comparative inefificiency.” The 
appellant, I would point out, had been con. 
tinuoualy employed by the respondents 
since January 1926. The appellant placed 
the matter in the hands of a pleader who 
. wrote to the respondents claiming compen¬ 
sation for his client under the Workmen’s 
Compensation Act (to which I will here¬ 
after refer as “the Act”). It does not 
appear whether the respondents made any 
reply to that letter; at any rate, on lOtb 
December 1936, the appellant filed an appli¬ 
cation for compensation before the Com¬ 
missioner for Workmen’s Compensation, 
Insein. In that application, which was in 
proper form according to the Act and the 
Buies made thereunder, the appellant 
alleged that the 

result of the injury sustained hy (him) arising out 
of and in course of bis employment is a permanent 
partial disablement of vision of left eye and an 
almost total disablement of the vision of the 
right eye. 

Part 6 of the Rules made under the Act 
very carefully lay down the procedure to 
be adopted by commissioners in the dis. 
posal of cases under the Act. By Rule 20 
the Commissioner may cause the applicant 
to be examined, and by Rule 21 he may, 
after considering the application and the 
result of any such examination of the appli. 
,oant, summarily dismiss the application. If 
,h6 does not so dismiss the application, the 
^Jommissioner may, by Rule 22 require the 


applicant to produce evidence in support of 
his application before calling upon any 
other party; and, if the applicant then 
fails to make out a case for the relief 
claimed, the Commissioner may dismiss his 
application. It will be seen that Rr. 20, 21 
and 22 contain a number of provisions 
which are permissive and not obligatory, 
but R. 21 does not give the commissioner 
any power to dismiss the application sum. 
mariiy unless the applicant has been exa- 
mined (because he has first to consider the 
application and the result of any examina¬ 
tion of the applicant under R. 20); nor does 
R. 22 give him any power of summary dis¬ 
missal unless he has called upon the appli¬ 
cant to produce evidence in support of his 
application. So that, though the Commis¬ 
sioner need not either have the applicant 
examined (under R. 20) or require him to 
produce evidence (under R. 22), yet he 
cannot dismiss the application summarily 
unless he either has the applicant examined 
or requires him to produce evidence. R. 23 
requires the Commissioner to give notice to 
the opposite party, if the application is not 
dismissed under R. 21 or R. 22; which also 
means, of course, that the Commissioner 
must give such notice to the opposite party 
if he neither has the applicant examined 
nor requires him to produce evidence. In 
the present case although he directed the 
applicant to appear before him on 5th 
January 1937 (which the latter did), the 
Commissioner neither bad him examined 
nor required him to produce evidence, but 
directed notice to issue to the respondents. 
Although, there is nothing inherently irre. 
gular in this procedure, it does appear that 
it was unnecessary for the applicant and 
his pleader to be required to attend before 
the Commissioner at that stage, unless the 
applicant was then to be examined or bad 
been required to produce evidence, which 
this applicant had not. In my opinion, if a 
Commissioner is not going to avail himself 
of the power given him under either R. 20 
or R. 22, he ought to issue notice to the 
opposite party straightway and not put 
the applicant to the necessity of an unneces¬ 
sary attendance before him. 

As I have said, the procedure so adopted 
by the Commissioner was not inherently 
-irregular but he then proceeded to commit 
more than one error in procedure which 
was a serious and substantial error. When 
a Commissioner has issued notice to the 
opposite party, the latter may, and if so 
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required by the Commissioner shall, file a 
written statement. That is the effect of 
B. 24 (l). B. 24 (2) provides that if the 
opposite party contests the claim the Com¬ 
missioner may, and, if no written statement 
has been filed, shall examine him upon the 
claim. In the present case, after the Com¬ 
missioner had issued notice to the respon¬ 
dents, the latter did not voluntarily file a 
written statement and the Commissioner 
did not require them to do so. On 18th 
January 1937, the case was called, both 
parties appeared, and the respondents con¬ 
tested the claim. Therefore, under B. 24 (2), 
it then became and was the Commis- 

4 

sioner’s duty to examine the respondents 
|(which in this case means their proper 
'representative), and to reduce the result of 
!the examination to writing, in accordance 
Iwith the express direction contained in 
R. 24 (2). The Commissioner did not do so; 
such omission was to my mind a substan- 
itial error in procedure the serious result of 
Iwhich will appear in a moment when I 
Irefer to the issues which were framed. 

Rule 25 (l) requires the Commissioner 
to frame the issues after considering any 
written statement and the result of any 
examination of the parties. Owing to the 
course which he had adopted in this case, 
the Commissioner did not have before him 
the result of any examination of the parties, 
and as the respondents had not chosen to 
file any written statement (and they were 
perfectly entitled not to file one in this 
case, if they so desired, as the Commis¬ 
sioner had not required them to do so) the 
Commissioner had not before him those 
materials which the rules say, and rightly 
say, are necessary materials upon which to 
settle the issues. Nevertheless, the Com. 
missioner proceeded to settle the issues 
without the proper materials, and here 
again he committed a serious procedural 
error. His own diary entry of 18th Janu¬ 
ary 1937, viz. “There is some dispute about 
the eyesight of the applicant,’' employs 
extremely loose phraseology, which was 
however the almost inevitable result of a 
failure to take the prescribed steps to ascer¬ 
tain what the respondents’ case exactly 
■was. Of the two issues specifically framed, 
the first takes no account of the fact that 
the applicant was alleging a different dis- 
ability in regard to each eye. Nor did the 
Commissioner, in recording the issues, dis¬ 
tinguish those which concerned points of 
fact and those which concerned iwints of 


Sein Maung (FB) A.I.R. 

law, as he was required to do by R. 25 (2), 
I have called attention to these procedu¬ 
ral errors because it is of the utmost 
importance that the rules should be care¬ 
fully adhered to. It is however unnecessary 
for me to base my decision upon such irre- 
gularities prior to the hearing, because 
during the hearing itself there was an even 
more serious error committed by the Com- 
missioner. During the course of the hearing 
the Commissioner improperly received the 
“evidence” of Colonal Cormack, if evi¬ 
dence” is the right word to use when 
referring to the documents signed by 
Colonel Cormack which clearly influenced 
the Commissioner in arriving at the con¬ 
clusion which he did. My learned brother 
has so fully and clearly dealt with this fur¬ 
ther aspect of the case in his judgment 
that I need say no more than that I entirely 
agree with all he has said upon the subject. 
For that reason alone, this case must go 
back to be dealt with according to law. I 
agree that the appeal must be allowed, the 
Commissioner's order set aside, and the 
case remanded, each party to bear its own 
costs of this appeal. 

k.m./r.k. Case remanded* 
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FULL BENCH 

Mya Bu Ofpg. C. J., Ba U and 
DUNK tiET JJ. 

Ma Pwa Tin — Applicant. 

V. 

Yeo Sein Maung — Respondent. 

Civil Ref. No. 3 of 1938, Decided on 
22nd August 1938; reference made by Mya 
Bu and Mackney JJ. 

Buddhist Law (Chinese)—Widow of intestate 
Chinese Buddhist deceased in Burma is not 
entitled to letters of administration to his estate 
as against son of deceased : (1938) R L B 
AIR 1938 Rang 321—177 I O 628, OverruUd. 

According to the Chinese Customary law, the 
widow’s sole right in the estate in the presence of 
children is the right to maintenance and ultimately 
to funeral expenses. A right to maintenance out 
of the estate of the deceased is not a right to any 
share of the estate, it is not even a charge on the 
estate. She does not therefore fall within the pw* 
visions of Sec. 218 (1), Succession Act.^ Hence 
widow of an intestate Chinese Buddhist decease 
in Burma, succession to whose estate is goveraM 
by the Chinese Customary law, is not entitled w 
the grant of letters of administration to that 
as against the son of the deceased : A I R 
Bang 180 and AIR 1933 Rang 313, Ref. ; (1938) 
BLR 2i9=A I R 1938 Rang 321=177 I O 628* 
Overruled. [P 76 0 2 ; P 76 0 1, 21 
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O. S. Woon — for Applicant. 

0. C. Khoo — for Respondent. 

Dunkley J. —The questions which in 
this reference have been propounded for the 
decision of the Full Bench are as follows : 

(1) Whether the widow of an intestate Chinese 
Buddhist deceased in Burma, succession to whose 
^tate is governed by the Chinese Customary law, 
is entitled to the grant of letters of administration 
to that estate as against the son of the deceased ? 

(2) If the answer is in the affirmative, would 
she be so entitled where she is not the mother of 
the opposing son. 

Th© learned Judges who made the refer, 
enco doubted the correctness of the decision 
of my brother Mosely and myself in (1938) 
RLE 249^ in respect of the grant of 
letters of administration to the estate of a 
deceased Chinese Buddhist and therefore 
this decision falls for further consideration 
by the Full Bench. The headnote in (1938) 
RLE 249^ reads as follows : 

In case of contested applications for letters of 
administration to the estate of a deceased Chinaman, 
when the applicants are a widow and a son, it does 
not matter whether the deceased was a Buddhist 
or a non-Buddhist or whether the succession to 
his estate is governed by Chinese Customary law 
or the Succession Act, for, in either case, the proper 
person to obtain letters of administration to his 
estate is his widow, and other persons having 
claims to the estate must, if necessary, prosecute 
those claims in the form of a separate suit against 
the widow, either for their share or for the 
administration of the estate by the Court. 

This headnote correctly summarizes our 
decision, which was based upon a state, 
ment of the Chinese Customary law made 
in 1 Rang 161^ at p. 168, where it was 
laid down that if there are sons or daughters 
the widow has only a right to administer 
the estate and to be maintained out of it 
and a claim on the estate for provision for 
her funeral, but the property vests not in 
her but in the children. This statement of 
the law was subsequently quoted with 
approval in 2 Rang 94® and 6 Rang 623,* 
and in 8 Rang 172® their Lordships of the 
Privy Council appear to have recognized 

the right of the widow of a Chinese Buddhist 

to administer her deceased husband’s'estate. 

1. Shwe Khoon v. Ma Sein Nu, (1938) 25 A IE 

Rang 821=177 I C 628- (1938) BLR 249. 

2. Maung Po Maung v. May Pyit Ya, (1923) 10 
AIR Rang 180=74 IC 938=1 Rang 161. 

3. Ma Sein v. Ma Pan Nyun, (1924) HAIR 

Bang 219=80 10 749=2 Rang 94. 

4. Chan Pyu v. Saw Sin, (1929) 16 A IR Rang 
22=114 I 0 613=6 Rang 623. 

•C. Bon Kwi V. S. K. R. 8. K. R. Firm, (1930) 17 
A I R P 0 26=J121 I 0 238=8 Rang 172= 
If. 67 IA 88 (PO). 


I have referred to such authorities on 
Chinese Customary law as are available to 
us. and I have no doubt that the statement 
of the widow’s rights which was laid down 
in 1 Rang 161® is a correct statement of 
the Chinese Customary law. 

Following this decision, my brother 
Mosely and I in (1938) RLE 249^ 
assumed that, as the widow has under the 
Chinese Customary law a right to adminis¬ 
ter her deceased husband’s estate, she is 
entitled to the grant of letters of adminis¬ 
tration to his estate; but that assumption 
was not justified. It does not follow that 
because under the Customary law the 
widow has a right of administration she 
therefore has a right to obtain letters of 
administration under the Succession Act. 
S. 13 (1), Burma Laws Act, enacts that in 
any question regarding succession or inheri¬ 
tance the Buddhist law shall be applicable 
in cases where the parties are Buddhists 
except in so far as such law has by enact¬ 
ment been altered or abolished; and it is 
therefore necessary to consider whether this 
rule of the Chinese Customary law has 
been altered” by the provisions of the 
Succession Act. The relevant provision is 

5. 218 (l) of that Act, which enacts that if 
the deceased has died intestate, and was a 
Buddhist, administration of his estate may 
be granted to any person who, according to 
the rules for the distribution of the estate 
applicable in the case of such deceased 
would be entitled to the whole or any part 
of sych deceased’s estate. Consequently, the 
widow cannot be entitled to the grant of 
letters of administration unless, according 
to the rules of the Chinese Customary law 
for the distribution of the estate of a de¬ 
ceased person, she is entitled to the whole 
or any part of her deceased husband’s 
^tate. That she is not so entitled is, in my 
opinion, clear. In 11 Rang 310® it was laid 
down that the estate of a deceased person 
governed by Chinese Customary law is 
divided among his sons; daughters only 
succeed when there are no sons, and the 
widow succeeds only when there are no 
children; otherwise the widow has a right 
to maintenance, and to have her funeral 
expends provided. Hence the widow’s sole 
right in the estate is the right to mainten- 
ance and ultimately to funeral expenses. A 
right to maintenance out of the estate of 
the deceased is nob a right to any share of 

6. Ma Sein Byu v. Khoo Soon Thye. (1933) 20 

AIR Rang 313=148 I C 492=11 Rang 310. 
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the estate: it is not oven a charge on the 
estate. This is clear from the provisions of 
S. 39. T. r. Act, which reads as follo-ws : 

Where a third person has a right to receive 
maintenance or a provision for advancement or 
marriage from tho profits of immovable property, 
and such property is transferred, the right may be 
enforced against the transferee, if he has notice 
thereof or if the transfer is gratuitous; but not 
against a transferee of consideration and without 
notice of the right, not against such property in 
his bands. 

Hence the right to receive maintenance 
is not a charge on the property. In regard 
to the right of a Hindu widow to mainten¬ 
ance, it was laid down that this right is nob 
a charge on her deceased husband's estate, 
as long ago as 1877, by the Bombay High 
Court in 2 Bom 494,^ a decision which has 
since been consistently follovved by the 
High Courts in India. In that case it was 
decided that according to the Mitakshara, 
sons must, from the moment of their 
father’s death, be regarded as sole owners 
of the estate, yet with a liability to provide 
for the maintenance of their father's widow, 
and with a competence on the widow’s part 
to have the estate made answerable; the 
widow has no proprietorship in the estate, 
but she has an equity to a provision which 
the Court will enforce to guard her against 
attempted fraud. In the course of his judg¬ 
ment in that case West J. said (at p. 516): 

The widow’s claim being strictly to mainten¬ 
ance and maintenance only, without any defined 
share in the e&tato even on partition, and the kind 
of maintenance even that she can claim being 
dependent on the perhaps fluctuating eixeum- 
stances of the joint family, it appears that although 
sho may, at her will, get her claim recognized as 
chargeabie on the estate in the hands of the co¬ 
parceners, reduced to certainty, and secured as a 
specific charge on the estate.... yet, if she should 
refrain from that course in the hope of sharing the 
improving circumstances of the family or through 
mere carelessness, she leaves the co'paiceners an 
unlimited estate to deal with at their discretion, 
and must share their ill as well as their good 
fortune. 

This is a statement of a general principle 
which applies equally to the right of a 
Chinese Buddhist widow as to the right of 
a Hindu widow. The whole of the property 
vests in the sons of the deceased upon his 
death, subject to an obligation on their 
part to maintain their deceased father’s 
widow out of the estate. But this obligation 
is not in the nature of a charge on the 
estate, although the widow may by appro¬ 
priate action before the Courts crystallize 

7. Lakshman Ramchandra Joshi v. Satyabhama 
Bai, (1877) 2 Bom 494. 
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it into a charge. Consequently, it cannot be 
said that the widow of a Chinese Buddhist 
is a person who is entitled to any part of 
the deceased's estate, and therefore she does 
not fall within the provisions of S. 218 (l), 
Succession Act, and consequently is not 
entitled to the grant of letters of adminis¬ 
tration to the deceased’s estate. Hence the 
case in (1938) R L R 249^ was wrongly 
decided. The answer to the first question 
propounded is in the negative, and the] 
second question does not arise. The costa 
of this reference are assessed at ten gold 
mohurs to be costs in the appeal in which 
the reference was made^ 

Ba U J. — I agree. 

Mya Bu J. — I agree in the order pro¬ 
posed by my learned brother Dunkley J- 
The judgment of the referring Bench of 
which I was a member is sufficiently indi.. 
cative of my opinions upon the points in¬ 
volved in the consideration of the questions 
referred for the decision of the Full Bench. 
The reasons given in that judgment and 
fully explained in the judgment of my 
learned brother confirm the view that the 
widow of an intestate Chinese Buddhist 
deceased in Burma, succession to whose 
estate is governed by the Chinese Custo¬ 
mary law, is not entitled to the grant of 
letters of administration to that estate as 
against the son of the deceased. 

d.s./r.k. Answered in negative. 
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Braitnd j. 

U Thita and another — Plaintiffs. 

V. 

U Areseinna and others — Defendants. 

Civil Regular Suit No. 236 of 1936, 
Decided on 2nd March 1938. 

(a) Buddhist Law (Burmese) — Ecclesiastical 
law — Poggalika owner of kyaungdike can sur¬ 
render to original kyaungtagas his power to 
nominate his successor. 

According to the BurmeseBuddhistecclesiastical 

law which is to be applied by consent of the pa^ 
ties the poggalika owner of kyaungdike is entitled 
to surrender to the original kyaungtagas the power 
to nominate his successor as poggalika owner of 
the kyaungdike. CP 78 0 IJ 

(b) Transfer of Property Act (1882), S. 5^ 
There may be ‘transfer* by person exercising 
powers over property of another. 

It is within the contemplation of Seo. 5 that 
there may be a ‘transfer’ by a person exercising 
powers over the property of another. Hence it is a 
case of transfer when the donee of a power of 
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Appointment, having a power to appoint a benefi¬ 
cial interest in property, exercises that power. 

[P 78 0 23 

(c) Buddhist Law (Burmese) — *Poggalika* 
cwnership of religious property does not 
amount to full beneficial ownership. 

A ‘poggalika’ owner of religious property stands 
upon much the same footing as. prior to the Law 
of Property Act of 1926 and the Settled Land Act 
of^ 19^6, an English tenant for life of property 
with a power of appointment over on death stood 
in relation to settled^ property, and while there are 
present some of the incidents of beneficial owner¬ 
ship during his lifetime, they do not amount to full 
beneficial ownership \ A I B 1918 L B11 ; A I R 
1924 Rang 309 and AIR 1930 Bang 29, Ref. 

[P 79 C 1] 

* (d) Transfer of Properly Act (1882), Secs. 
122 and 123 — Word 'voluntarily* in Sec. 122 
not mean 'without consideration’—Trans¬ 
mission of kyaungdike effected by nomination 
or appointment by kyaungtagas, though trans« 
fer, does not amount to gift. 

In S. 122 the word ‘voluntarily’ bears its ordi¬ 
nary popular meaning, denoting the exercise of the 
unfettered free will and not its technical meaning 
•of ‘without consideration’: (1895) 2 Q B 466' 
(1926) 1 Ch 842 ; (1894) 2 Q B 609 and (1849) 
lOQ B 869, Bel. on. [p 80 C 1] 

The transmission of the kyaungdike effected by 
the ‘nomination’ or ‘appointment’ by the kyaung- 
taga.s though may be a ‘transfer*, docs not amount 
to a‘gift*. CPfiOC2] 

(e) Buddhist Law (Burmese) — Ecclesiastical 
— Religious property becoming Sangika pro¬ 
perty—Right to appoint presiding monk belongs 
not to any individual but to Sangha in general. 

It is true that the poggalika owner who eventu¬ 
ally succeeds becomes ex officio the presiding 
monk. But what he is appointed to be is poggalika 
owner and not presiding monk. Moreover, it is 
accepted as good Burmese Buddhist ecclesiastical 
law that where religious property has become for 
whatever reason sanghika property, then the right 
to appoint the presiding monk belongs not to any 
individual, but to the Sangha in general. 
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Chan Hfcoon — for Plainiiffs. 

JE Maung — for Defendants. 

—This is a case which raises 
at the outset an interesting aod diflBcult 
point. The suit is brought by two pongyis, 
U Thiha and U Kothala, as plaintiffs for 
the ejectment of three other pongyis from a 
^cyauugdike called the Athiti Kyaungdike. 
There are a number of facts which are not, 

1 think, in dispute which can be stated 
quite briefly. The Athiti Kyaungdike was 
originally dedicated some 40 years ago by 
two Burmese gentlemen, Dr. U Nyo and V 
Ba Nyunt. It was dedicated by them to a 
jahan named U Paduma as his poggalika 
property. U Paduma occupied it, as the 
poggalika owner, for many years until 
.April 1929, wbeu he died. So much is not 

dispute. The plaintiffs’ story is that 
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shortly prior bo his denth U Paduma Kur. 
rendered to the original donors, Dr. U Nyo 
and U Ba Nyunt, the power to appoint liig 
successor and that in pursuance of that 
power of appointment, Dr. U Nyo and 
U Ba Nyunt appointed the two plaintiffs 
to be the poggalika owners and presiding 
monks of the Athiti Kyaungdike in succes- 
sion to U Paduma. To put the rest of the 
plaintiffs’ story shortly, the plaintiffs com¬ 
plain that in October or November 1935, 
they were virtually ejected from the 
kyaungdike by the defendants and their 
followers, or at least intimidated into leav- 
ing, and they now claim to be reinstated. 
That puts the essential parts of the plain, 
tiffs' case in the briefest possible way. The 
pleadings as they stand raise serious ques. 
Mods of Burmese Buddhist ecclesiastical 
law in connexion with the right of a pog¬ 
galika owner to appoint a successor. The 
course adopted — I venture to think it was 
a sensible course —was to refer to the 
thathanabaing such questions of pure Bur¬ 
mese Buddhist ecclesiastical law as emerged 

from the case, and the parties, very sen¬ 
sibly, upon those issues, agreed to be 
bound by the edicts of the thathanabaing. 
The questions referred to the thathana- 
baing and the answers be has given are set 
out below. In setting out the answers of 
the thathanabaing I have set out only what 
the parties have agreed to be their effect. 

,. 9 '^ poggalika owner of a kyaung- 

dike any power, according to Burmese Buddhist 
law. to confer the right to nominate his successor 
upon the donor of the kyaungdike ? 

He has the right to surrender to tho 
donors the power to appoint his successor as no<^ca. 

Ilka owner of the kjaungdike. 

,,2. If so, does the successor so nominated by 
the donor become the lawful poggalika owner and 
presiding raban of the kyaungdike ? 

A, —Yes. 

, 3- Alternatively, docs the ownership of the 

kyaungdike on the death of the original poggalika 
owner vest in the Sangha at large ? 

. if f^he original poggalika owner has not 

either himself appointed his successor or conferred 
the right to appoint a successor on a third party. 

Q’—i’ If so. does the right to nominate a succes¬ 
sor to the original poggalika owner as presiding 
monk tolong to the donor or ought such successor 
to be elected by the surviving resident rahans of 
the kyaungdike ? 

4.—In view of the answer to (1) above, this does 
not arise upon this part of this case. 

Q.—5. If a successor of the original poggalika 
owner ought not to be nominated or elected as 
prs..d.ng rahan m any of the above waye how 

T su»«ssor as prekding 

rahan to be nominated or elected ? ° 
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In view of the answers to the previous ques¬ 
tions, this docs not arise in this case. 

It is satisfactory therefore to be in a 
position to begin the consideration of this 
case from the agreed starting point that, 
laccording to the Burmese Buddhist eccle¬ 
siastical law which is to be applied by 
.consent of the parties, U Paduma must be 
taken to have been entitled to surrender 

* 

to the original kyaungtagas the power to 
nominate his successor as poggalika owner 
^of the kyaungdike. That, of course, is the 
foundation of the plaintiffs’ claim. In those 
circumstances, it appeared to me that three 
comparatively simple issues arose. They 
are these : 

1. Did U Paduma, before his death, validly 
confer upon Dr. U Nyo and U Ba Nyuut the right 
to nominate his successor as the poggalika owner 
of the Atbiti kyaungdike ? 

2. If so, did the said Dr. U Nyo and U Ba 
Nyunt validly exercise the said right to nominate 
the successor of the said U Paduma as the pogga¬ 
lika owner of the said kyaungdike by appointing 
the plaintiffs to be the dwithautaka owners of the 
said kyaungdike ? 

3. Is it open to the plaintiffs to prove any such 
appointment as is mentioned in Issue 2 iu view of 
the prohibitions contained in S. 123, T. P. Act ? 

It is obvious that if the third of those 
issues is to be answered in the negative the 
case can go no further, because the plain¬ 
tiffs will be precluded from establishing 
any title at all to the kyaungdike whether 
as poggalika owners or as presiding monks 
and, accordingly, it falls first to consider 
the third of the three issues which I have 
settled in this case. And it is that issue 
which, in view, raises a question which is 
both important and interesting. The defen¬ 
dants’ case, upon this issue, is that, by 
virtue of S. 123, T. P. Act, the plaintiffs 
cannot be heard to prove the appointment 
of the kyaungdike to them. For the defen¬ 
dants say that what is alleged on the face 
of the pleadings to have happened amounts 
to a "gift” and S. 123 precludes the proof 
of any "gift” which has not been effected 
by a registered instrument. S. 123, T. P. 
Act, runs thus : 

For the purpose of making a gift of immovable 
property, the transfer must be effected by a regis¬ 
tered instrument signed by or on behalf of the 
donor, and attested by at least two witnesses. 

It is clear therefore that, if the trans- 
mission of the kyaungdike effected by the 
"nomination” or "appointment” by the 
kyaungtagas which is pleaded amounts to 
a transfer by way of ‘ gift," then it cannot 
be proved in this suit in the manner in 
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which it is proposed to be proved. And it 
falls to me to consider whether what has 
happened amounts to a "gift.” That there 
has been a technical "transfer” I shall for 
the moment concede, though it has been 
suggested—and there is a good deal in the 
suggestion—that this is a case of devolution 
and not of transfer at all. But 1 shall 
concede it, without deciding the point. If» 
then, it be a "transfer,” it is a transfer of 
a very peculiar character. A “transfer of 
property” is defined by S. 5^, T. P. Act, as 
being 

an act by which a living person conveys property 
in present or in future, to one or more other living 
persons. . . . 

It is to be particularly noticed that this 
definition does not require that the “liviog 
person” who conveys should necessarily be 
the same person as he who owns, or owned, 
the property conveyed. All that is required 
is that there should be an act of conveyance 
by some living person. It is therefore to 
my mind quite clear that it is ■within the 
contemplation of S. 6 that there may be a 
"transfer” by a person exercising powera 
over the property of another. That is, I 
think, made still more clear when the 
definition of "a person competent to trans¬ 
fer,” contained in S. 7 of the Act, is taken 
into account. For, it is there obviously 
contemplated that a transferor may be a 
person who is not himself the owner of the 
property but is merely "authorized to dis¬ 
pose of or transfer property not his own.* 
Instances of that would arise in the case of 
transfers by agents, guardians, managers of 
joint Hindu families and so forth. And, in 
my judgment, it arises equally in a case in 
which the donee of a power of appointment, 
having a power to appoint a beneficial 
interest in property, exercises that power. 

I do not want, in this judgment—though 
I cannot say that I think the Burmese 
Buddhist law in this respect to be in a very 
satisfactory condition—to discuss at grwt 
length the nature of poggalika ownership. 
I am not quite satisfied with the position 
of the law upon this subject as it stands. 
But it is clear that while a poggalika inte¬ 
rest in both religious property (such as a 
kyaungdike and its site) and in lay pro¬ 
perty (such as a paddy field) confers upon 
the poggalika owner certain of the incidenta 
of beneficial ownership such as a right of 
possession during life, it falls, neverthelesa 
—in the case at any rate, of religious pro¬ 
perty—far short of full beneficial ownership* 
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For iostwioe, in the event of a poggalika 
owner dying without having disposed of the 
subject-matter of his poggalika ownership 
in one of the ways in which he is entitled 
to dispose of it, it passes to the sangha in 
general. It is not transmissible to his heirs, 
because a rahan can have no heirs. In the 
event of a poggalika owner leaving the 
priesthood, the same effect follows. It is, I 
think, extremely doubtful if a poggalika 
owner of a religious property, such as a 
kyaungdike, can exercise, for his own bene¬ 
fit, such of the ordinary incidents of owner, 
ship as the effecting of a lease, mortgage, 
or sale of the property in question. When 
I say, “for his own benefit,” I mean that I 
doubt whether he could apply the proceeds 
beneficially for his own purposes. While it 
must be conceded that poggalika ownership 
confers upon the poggalika owner an in¬ 
terest in the property carrying with it a 
certain degree of beneficial enjoyment dur. 
ing his lifetime, it is equally clear to my 
mind that it falls short of the interest of a 
full beneficial owner. I have referred to a 
number of authorities upon this question. 
But, I do not want to embark in this judg. 
ment upon an exhaustive discussion of 
them, as I feel it will lead me somewhat 
away from the main point in this case : see 
May Oung’s Leading Cases on Buddhist 
Law, Second Edn. pp. 194 to 197, 9 L B E 
258,^ 2 Eang 131^ and 7 Rang 6l7.® 

I venture to suggest that a true view of 
this question may possibly be that a “pog. 
galika” owner of religious property stands 
upon much the same footing as, prior to 
the Law of Property Act 1926 and the 
Settled Land Act of 1926, an English ten¬ 
ant for life of property with a power of 
appointment over on death stood in relation 
to settled property and that, while there 
are present some of the incidents of benefi. 
cial ownership during his lifetime, they do 
not amount to full beneficial ownership. 
That is in conformity with the view of the 
law which has been propounded by the 
thathauabaing and which, for the purposes 
of this case, I am, by agreement of the par- 
ties, hound to accept, namely that it is 
possible for a poggalika owner, upon his 
death, to confer upon a third party the 

1. U Zayanta v. U Naga, (1918) 6 A I R L B 11 
=46 I 0 926= 9 L B R 258. 

3. U Fandawan v. U Sandima, (1924) 11 A 1 B 
Bang 309=88 1 0 667=2 Bang 181. 

TJ Ahdeiksa v. Ma San Me, (1980) 17 A I B 
Bang 29=-18110 787=7 Fang 617. 
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power to appoint a successor and that only 
in default of such appointment is there a 
remainder to the sangha in general. In my 
view, in this case, the exercise by the two 
kyaungtagas of the power conferred upon 

them if, in fact, it was so conferred_by 

U Paduma, falls to be considered upon 
lines analogous to those of the exercise of 
an ordinary special power of appointment. 
As 1 have pointed out, the act of convey 
ance must, under Sec. 6, T. P. Act. he the 
act of a living person. In the particular 
case before me. the act of conveyance was 
obviously the act of nomination by the two 
kyaungtagas. It was only upon that “act 
that any property passed. The “transfer 
cannot have been the act of delegation to 
them by U Paduma, because upon that no 
property paped and at the time U Paduma 
died there had been, of course, no act of 
conveyance. Accordingly, the only possible 
act of conveyance to constitute the transfer 
by a living person must be that of the 
two living donees of the power. To appre. 
ciate that, is to my mind of some little 
importance. It is now possible to consider 
somewhat more closely, the question whe¬ 
ther what hp happened in this case 
amounts to a gift” under Sec. 123. In mv 
judgment, it does not. A “giff is defined 
by Sec. 122, T. P. Act. in this way : 

“Gift” is the transfer of certain existing move- 

voluntarily and 
Consideration by one person, called the 
donor, to another, called the donee, and accepted 
by or on behalf of the donee. ^ 

^ still capable of 

glYiUg* 

void before acceptance, the gift is 

I have conceded that there is, or may be 
here a ^ transfer” of immovable property 
by a living person (that is to say, the two • 
kyaungtagas) to the plaintiffs. But the 
qu^tion remains whether the transfer was 
made^^ voluntarily and without consider, 
ation. Those words require to be very 
carefully considered. To a lawyer, the word 
voluntary” has a peculiar technical mean 
mg. It IS applied to such things as “volun. 
tary^^transfers,” “voluntary settlements” 
and voluntary dispositions.” In those con. 
texts, It has the peculiar and technical 
meaning of without consideration.” Thera 
IS no lawyer who sees the words “volun 
tary settlement" without instinctively tak. 
mg It to mean a settlement made without 
consideration.” That however in my view 
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cannot l)e the meaning of the word “volun¬ 
tarily ’ as used in See. 122. The words are, 
“voluntarily and without consideration” 
and it is quite clear that in that context 
“voluntarily” must mean something differ, 
ent from “without consideration,” as other- 
wise it would amount merely to a senseless 
repetition. I have come to the conclusion 
that in S. 122, T. P. Act, the word “volun¬ 
tarily” bears its ordinary popular meaning, 
denoting the exercise of an unfettered 
free will and nob its technical meaning of 
'without consideration." 

I have been able to Bnd no Indian autho- 
rity which touches this point. But I have 
considerable support by way of analogy 
from various English authorities which I 
have been able to discover. In (1895) 2 Q B 
466‘ the question of the meaning of the 
■word “voluntarily” arose in connexion 
with the Customs and Revenue Act of 1881. 
Eor reasons no more cogent than those 
which apply in this case the Court came 
to the conclusiou that the word ‘volun¬ 
tarily” was not in that statute used in the 
sense of “without consideration” but bore 
its ordinary sense and that sense Lord 
Bussell of Killowen defined as being 
“freely,’* “without compulsion," and “not 
under any obligation. The question was 
again considered in (1926) 1 Ch 842,® 
where Lord Tomlin observed thus : 

‘Voluntarily’ means obviously the doing of 
something as the result of the free exercise of the 
■will. In (18951 2 Q B 466.* which was a revenue 
case, Lord Russell, when dealing with the mean¬ 
ing of ‘voluntarily’ in connexion with a voluntary 
transfer, said : ‘ We are however of opinion that 
in the Section under consideration the word 
‘voluntarily’ is nob used in the sense of 'without 
consideration’ but in its ordinary sense of fr^ly, 
without compulsion and not under any obligation.’ 
So too. I think in this will the phrase is used to 
refer to an act done as the result of the exercise of 
the lady's own free will, in circumstances in 
which there is nothing in the nature of a legal 
duty or obligation requiring her to take a particular 
course. 

In (1894) 2 Q B 609® the meaning of 
the word “voluntary” came under the con¬ 
sideration of a Court of Appeal consisting 
of Lord Esher M. B., Kay L. J. and A. L. 
Smith L. J., in relation to the words 
“voluntary contributions," and Lord Esher 
and Kay L. J. there again attributed to the 

4. Attorney-General v. Ellis, (1895) 2 Q B 466= 
64 L J Q B 813=15 R 584=73 L T 190=44 
•WE13=59 J P774. 

6. In re Wilkinson Page v. Public Trustee, (1926) 
1 Oh 842=95 li J Oh 528=135 L T 736. 

, 6. Art Union, London v. Overseers of the Savoy, 
(1894) 2 Q B 609=68 L J Q B 836. 


word a meaning implying the exercise of 
free will; see too (1849) 10 Q B 868.^ I 
do nob mean to imply that these English 
cases are by any means upon all fours with 
the present case. They do however assist, 
first of all. in showing that both in statutes 
and elsewhere the words “voluntary" and 
“voluntarily” are susceptible of proper use 
in their popular sense as distinct from 
their technical sense and that that popular 
sense implies that the person whose action 
is required to be voluntary must be not 
only free from compulsion and free from 
any particular obligation or duty but also 
in possession of the exercise of his free will 
in the matter. 

Applying that to the present case, can it 
be said that the donee of a mere special 
power of appointment, in exercising that 
appointment, does so voluntarily and with¬ 
out consideration ? He certainly does it 
without consideration. But does he do it 
voluntarily ? If the power in this case is 
exercised at all, then it must necessarily be 
exercised by way of “gift” and in no other 
way. The power to appoint being a power 
to appoint by way of gift, then ex hypo- 
tbesi no choice between a gift and any 
other mode of disposition is open to the 
appoinber. If he appoints at all, he is under 
both a duty and an obligation to appoint 
without consideration and by way of gift. 
He has no other choice, and, in my judg¬ 
ment, it can no more be said that a man, 
who is under an obligation to give, makw 
a gift "voluntarily," than it can be said 
that a man “voluntarily” walks straight on 
when he has nob the opportunity to turn 
either to the right or to the left. For those 
reasons, in my judgment, the appointment, 
if one was made by the kyaungtagas in 
favour of the plaintiffs, though it may 
have been a ‘^transfer,” did nob amount to 
a "gift,” and accordingly I must proceed to 
hear this suit upon its facts. 

I have already related most of the rele¬ 
vant facts. The two issues which remain 
before the Court to deal with are, first, the 
issue whether XJ Paduma, before his deat^ 
validly conferred upon Hr. U Nyo and U 
Ba Nyunt, the right to nominate his suc¬ 
cessor as the poggalika owner of the Athiti 
kyaungdike, and, secondly, whether m 
fact, if that be so, Dr. XJ Nyo and XJ Ba 
Nyunt did validly appoint the plaintiffs ^ 

7. Churchwardens of Birmingham v. Shaw, 
(1849) 10 Q B 868=18 L J M 0 89 = 3 New 
Sess Oas 445=13 Jar 357=74 R B 623* . 
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^oggalika owners. As regards the first of those 
issues, the Court is happily relieved of its 
“tasks, because the parties have, upon the 
-evidence, agreed that it must be accepted 
that U Paduma did, upon his death.bed, 
’bestow upon Br. U Nyo and U Ba Nyunt, 
the original kyaungtagas, the power to 
Appoint his poggalika successor. The only 
issue therefore that remains is to consider 
whether in fact, Dr. U Nyo and TJ Ba 
Nyunt validly exercised that power in 
<lavour of the plaintiffs. 

I have heard a good deal of evidence but 
I do not propose to go through it at great 
’length because it will really be found to 
turn upon what transpired on 29th July 
1931 at the ceremony of dedication which 
is said to have taken place at which the 
plaintiffs are alleged to have been installed 
^by Dr. U Nyo and U Ba Nyunt. I may 
perhaps remind myself that U Paduma had 
■died in April 1929 and that the alleged 
'installation of the plaintiffs as poggalika 
•owners did not take place until July 1931. 
A period therefore of something over two 
years elasped. During that time the pre. 
■Sent plaintiffs were not in regular residence 
>in the kyaungdike and 1 find as a fact upon 
ithe evidence that a rahan named U Pyin. 
liiyathami who was an old resident of the 
’k^bgdike acted as the presiding monk. I 
think I am right in saying that he died. I 
iznention this only because it has struck me 
;as curious that, if the power conveyed to 
jDr. U Nyo and U Ba Nyunt by U Paduma 
•on the death.bed was to be exercised, there 
* :8hould have been a delay of over two years 
tin doing so. But as I said, the matter 
•really turns upon what happened on 29th 
July 1931. There is a great deal of evi- 
'deuce about this, most of which is extremely 
'Vague. But if one thing is more certain 
than another, it is that the two persons 
who are best qualified to say whether they 
•^dedicated the property in pursuance of the 
]power or not and, if they did dedicate it, 
in what form they .dedicated it, are the 
donees of the power themselves—Dr. XT 
Nyo and U Ba Nyunt. It is fortunate that 
/both these gentlemen are still alive and 
have been available to give their evidence. 
!II I have to criticize the evidence of either 
of them upon the' ground that it is not con. 
r$ietent with the evidence of the other, I 
•hiVist not be talren as inferring that X doubt 
ft momeidi but t]iat each of them did 
<^haet to assist the Court according to his 
tfSedUeotion. The'foot'is that they did give 
1989 B/11 12 


conflicting accounts of this dedication. U 
Ba Nyunt gives this account which I give 
verbatim. He was asked : 

Q. — “Did you tell them that they were to 
remain in tava kalika form 

A.—"Yes." 

•Q.—“When you spoke of a dedication did you 
mean that the two plaintiffs wore installed in tava 
kalika form ?" 

A.—"Yes." 

Q.—"Did you make the plaintiffs dwithantaka 
owners ?" 

4 

A. — "Yes. We made them dwithantaka in 
tava kalika form, i. e. joint temporary holders." 

The evidence of Dr. U Nyo on the other 
hand is quite different. I shall give the 
relevant passage from his evidence also 
verbatim. He was asked : 

• Q. — "How did you dedicate the kyaune to 
them?" 

A.—"According to the custom of our father we 
dedicated the kyaung to them as sanghika." 

—“Do you know what poggalika property is?** 

A.—“Yes." 

Q .—“Did you dedicate it as pogalika property?" 

A.—“No. As sanghika." 

^.~“Did you dedicate the kyaungas ?" 

A.—“For the general use of the sanghas." 

Q.—“Did you dedicate the kyaung to these two 
pongyis only or to the sangha in general ?" 

A.—"To all the sanghas with the two of them 
as heads." 

Q. — "Do you know what dwithanka property 
is ?" 

A.—“No." 

Q .—"Do you remember doing the dedication ?" 

A.—“Yea." 

<3.—"You said something in company with U 
Ba Nyunt ?" 

A.—"Yes." 

Q .—"Is there any written record of what you 
said ?" 

A.—“No.*' 

g.—“Can you remember what you said at the 
dedication ?" 

A. —"Yes. I said that I was going to dedicate 
this kyaungdike following the custom of our 
fathers as sanghika." 

That, of course, is as explicit as ansrthing 
can well be and it is quite obvious that 
Dr. U Nyo is familiar with what sanghika 
property is. I make a general comment 
upon the other evidence that it is, to my 
mind, vague and I must necessarily be 
guided principally by the evidence of the 
two men whose act it is that we are com 
sidering in this case. Dr. U Nyo and U Ba 
Nyunt are obviously the two persons best 
able to tell me what they did. Ilnfortuu 
nately, they are not in agreement upon tfaa 
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matter and it is, of course, a more than 
possible explanation that one of them had 
one thing in his mind and the other had 
another thing in his mind at the time. 
Now, the power vested in Dr. U Nyo and 
TJ Ba Nyunt was, as I have already said in 
my judgment, in the nature of a special 
power of appointment. It is clear from the 
answers that the Thathanabaing has given 
that the power which a poggalika owner 
has is a power either himself to nominate 
his poggalika successor or to invest some¬ 
one else with a power to appoint his pog¬ 
galika successor for him and I desire parti¬ 
cularly to point out that what is done by 
the deceased owner in the first case or is to 
be done by the donee of the power in the 
other case, is to appoint another poggalika 
owner and not merely to appoint a presid¬ 
ing monk. It is true that the poggalika 
owner who eventually succeeds becomes 
ex oflScio the presiding monk. But what he 
is appointed to be is poggalika owner and 
not presiding monk. Moreover, it is accepted 
as good Burmese Buddhist ecclesiastical 
jlaw and is confirmed by the fourth answer 
given by the Thathanabaing that where 
religious property has become for whatever 
reason sanghika property, then the right to 
appoint the presiding monk belongs, not 
to any individual, but to the Sangha in 
general. 

In these circumstances we have to con¬ 
sider what the position is. The power 
which was vested in Dr. U Nyo and U Ba 
Nyunt was a special power to make the 
appointment of a poggalika owner to 
succeed U Paduma and nothing else. It is 
elementary that if a power is to be validly 
exercised both the terms of the power must 
be strictly complied with and the objects in 
whose favour it is exercised must be strictly 
defined. In my judgment, I am unable to 
find in the accounts which have been given 
by U Ba Nyunt and Dr. U Nyo a valid 
exercise of the special and particular power 
which was vested in them. In the first 
place, according to their own accounts, 
they were not even agreed in the matter. 
If I reject the story of one of them and 
accept the story of the other, then in 
neither case would it, I think, be a strict 
exercise of their power. If I accept U Ba 
Nyunt’s version, then the appointment was 
not of a poggalika owner but of a tava 
kalika or temporary incumbent. If I accept 
the version of Dr. U Nyo, then the appoint¬ 
ment was not an appointment of a pog. 
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galika owner. The power was a ‘‘joint"’ 
power and upon no footing was it exercised 
jointly, for one made one appointment and 
the other made another. I have come ta 
the conclusion, not without reluctance, that* 
I must hold in this case that the exercisd* 
of the power was wholly defective. Mr- 
Chan Htoon who, if I may say so, has said 
everything that can be said on behalf of 
his clients, has argued with force that even 
if this appointment were to fail as a pog¬ 
galika appointment it ought to take effect, 
as an appointment of presiding monks. But 
I cannot accept that because if there be a. 
failure of appointment to poggalika owner¬ 
ship in succession to U Paduma, then the) 
kyauDgdike must have become sanghika, 
property and, in that event, as I have 
already pointed out, the appointment of 
presiding monks would rest not with the- 
nominees of U Paduma at all but with the 
Sanghas in general. And that, too, is.in 
accordance with the opinion of the Thath. 
anabaing. 

The defendants in this case are in pos-' 
session of the kyaung and accordingly, the 
onus lay upon the plaintiffs of establishing, 
in themselves a title sufficient to displace. 
the prima facie right of the defendants by 
virtue of their possession. I am, for thei 
reasons I have given, unable in this case to* 
find that the plaintiffs have established ar 
title in themselves as poggalika owners oc 
otherwise and accordingly, I am not able^ 
to make an order for possession of the- 
kyaungdike in their favour or for ejecting, 
the defendants. The suit therefore must ‘ 
fall to be dismissed. No order for costs 
asked for. 

d.s./r.k. Suit dismissed^ 
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Dunklet J. 

Ma Hla Yon and another — Appellants*- 

V. 

Maung Tun Yin and another — 

Respondents.' 

Second Appeal No. 281 of 1937, Decided 
on 11th March 1938, from decree of Dist- 
Court, Hanthawaddy, D/- 13th September* 
1937. 

Civil P, C. (1908), O. 21, R. 16. Proi^ 2: 
—rDecree for money against two or more j»dg« 
ment-<lebton~One of tbem dying ~ His 
representative is not judgment-debtor against 
whom decree for payment of money has been- 
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Mied^lf tuck perton it trantferee of decree, 
e can execute it against remaining judgment- 
debtors. 

Where a decree for money has been passed 
against two or mote judgment-debtors and one of 
th^ dies, his legal representative does not become 
a judgment-debtor and certainly not a judgment- 
debtor against whom a decree for the payment of 
money has been passed within themeaningofO.21, 
Bnle 16, Proviso 2. Hence, if the legal representa¬ 
tive is interested in the decree as a transferee he is 
entitled to execute the decree against the rest of 
' the judgment-debtors : 31 Bom 308 and AIR 
1932 All 704, Rel, on; AIR 192$ Mad 1141, 
Disting. [P 84 C 1] 

Basu and Rajagopanl — for Appellants. 

E. Hay — for Eespondent No. 1. 

Judgment* — This second appeal arises 
out of somewhat complicated facts. The 
A. R. S. A. Chettyar Firm obtained a decree 
in suit No. 45 of 1933 of the Sub-Divi. 
sional Court of Twante, on a promissory 
note against four persons, Maung Shwe Wa 
and his wife Ma Hla Yon, and Maung 
Shwe Yaung and his wife Ma Ywet. All 
these persons are now dead, except Ma Hla 
Yon who is appellant 1. Ma Nyi Ma Gyi, 
appellant 2, is a daughter of Maung Shwe 
Wa and Ma Hla Yon. Maung Nyo, respon¬ 
dent 2, is a son of Ma Hla Yon. He has 
taken no active part in the proceedings. 
Maung Tun Yin, respondent 1, is the hus¬ 
band of Ma Kyin May, who is the adopted 
daughter of Ma Ywet, The original decree 
against these four persons was a decree for 
the payment of money by these four per¬ 
sons jointly and severally. On 5th May 
1934, Ma Ywet made a gift of 300 acres of 
land to her daughter, Ma Eyin May. Sub. 
sequently Ma Kyin May and her husband, 
Maung Tan Yin, mortgaged part of these 
gifted lands to the A. R. S. A. Firm for a 
sum of Rs. 1500, and then for this sum, 
plus a further sum of Es. 1700, the decree 
obtained in Suit No. 46 of 1933 was trans- 
ferred by the A. R. 8. A. Firm to Maung 
Tun Yin alone. Maung Tun Yin was sub¬ 
stituted as the decree-holder in place of the 
A. R. S. A. Firm, under the provisions of 
O. 21, R. 16, Civil P. C., and proceeded to 
execute the decree against the two appel¬ 
lants and respondent 2. Objection has been 
taken by the appellants to this application 
for execntion, and, so far as this second 
appeal is concerned, reliance is placed solely 
on Proviso *2 to R 16, O. 21. This is in 
the following terms : 

' Provided also that, where a decree for the pay¬ 
ment of money aga!^ two or more persons has 

epa.of tiMm, it«^ll not be 
^■eented against the others. 


It is urged on behalf of the appellants 
that, although the transfer of the decree 
was taken in the name of Maung Tun Yin 
only, Ma Kyin May also became interested 
in this decree by reason of the transfer 
(her interest in the decree as joint trans. 
feree remaining to be ascertained), and, 
relying on the judgment in 5 All 27,* it ig 
urged that to the extent of Ma Kyin 
May’s interest in the decree, it cannot be 
executed by reason of Proviso 2 to R. 16. 
It is admitted on behalf of respondent 1 
that Ma Kyin May is to a certain extent 
interested in the decree, although the trans¬ 
fer was taken in the name of her husband 
alone; but it is contended that Proviso 2 to 
R. 16 has no application in this case. The 
argument on behalf of the appellants is 
that Ma Kyin May is also a judgment- 
debtor, because she is the daughter and 
heir of the deceased judgment-debtor, Ma 
Ywet, and therefore became a judgment- 
debtor as the legal representative of Ma 
Ywet. The authority for the proposition 
that, when a person is the legal represen¬ 
tative of a deceased judgment-debtor and 
at the same time is interested in the decree 
as decree.holder, that person is unable to 
execute the decree is 51 M L J 443.^ But, 
to my mind, this case can be distinguished 
because, as it appears from the judgment 
(at p. 446), it was admitted in argument 
that the legal representative of a judgment- 
debtor is ih effect the judgment-debtor 
himself. This admission was, in my opin. 
ion, wrongly made, and is contrary to law, 
80 far as Proviso 2 to R. 16 is concerned, 
because this Proviso is concerned solely 
with a decree for the payment of money 
against two or more persons, and there can 
be no decree for the payment of money 
against the legal representative of a deceas¬ 
ed judgment-debtor. 

The liability of such a legal representa¬ 
tive is enacted in the provisions of S. 50, 
Civil P. C., and all that this Section states 
is that where a judgment-debtor dies before 
the decree has been fully satisfied, the 
holder of the decree may apply to the Court 
which passed it to execute the same against 
the legal representative of the deceased, 
and, further, such a legal representative is 

liable only to the extent of the property 

■ — ’ - 

1. Banarsi Das v. Maharani Euar, (1882) 6 All 

27=1882 AWN 140. 

2. Muhammad Abdul Eadir v. Abdul Eadir 

[im) 13 A IR Mad 1141 = 98 10 26 = 61 

M L 7 448* 
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of the deceased which has come to his 
hands and has not been duly disposed of. 
The legal representative therefore does not 
become a judgment.debtor, and certainly 
not a judgment.debtor against whom a 
decree for the payment of money has been 
passed. This is the view which has been 
taken by the Bombay High Court in 31 
Bom 308^ and the Allahabad High Court 
in 54 All 448 * with which decisions I res. 
pectfully agree. In my opinion, Ma Kyin 
May is not a person against whom there is 
a decree for the payment of money within 
the meaning of Proviso 2 to R. 16, 0. 21, 
Civil P. Cm and consequently, I hold that, 
as the transferees of the decree, Maung 
Tun Yin and Ma Kyin May are entitled to 
execute the decree against the appellants. 
This appeal therefore fails and is dismissed 
with costs, advocate’s fee three gold mohurs. 

D.S./r.K. Appeal dismissed. 


3. Panachand Poraaji v. Sundrabai, (1907) 31 
Bom 308 = 9 Bom L R 409. 

-4. Asia Bibi v. Malik Azir Ahmad, (1932) 19 
A I R All 704=137 I C 50=64 All 448=1932 
A L J 230. 
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Roberts C. J. and Dunklex J. 


A. K. A. C. T. A. L. Chettyar — 

. Appellant. 



A. K. B. M. M» K. Firm and others — 
. Respondents. 

First Appeal No. 92 of 1937, Decided on 
9th February 1938, from Judgment of High 
Court in O. S. C. R. Suit No. 50 of 1937. 


(a) Contract Act (1872), Sec. 51 — Promisee 
agreeing to reduce rate of interest provided 
promisors pay it regularly and pay principal 
within certain time — Promisors prevented 
from performing their part of agreement within 
time by promisee's persistent refusal to be 
bound by agreement — Promisors are entitled 
to reasonable time to perform their part of 
agreement. 


Where by an agreement with the promisors the 
promisee has agi^ to reduce the rate of interest, 
provided that the promisors pay it regularly once 
a year and pay the principal within certain time, 
the promisee cannot be heard to say that the pro¬ 
misors have committed breach of the agreement 
if by the persistent refusal of the promisee to be 
bound by the agreement the promisors are pre¬ 
vented from carrying out their part of the agree¬ 
ment within time. Henco the promisors are 
entitled to reasonable time to perform their part 
after promisee has performed his part of the agree* 
ment. ' CP 85 0 2] 


(b) Contract Act (1872), S. 63—Remisdon' 

or dispensation of whole or part of promise by 
promisee does not require to be supported by 
consideration. 

A dispensation or a remission by a promisee of 
the performance of the whole or any part of the 
promise made to him does not require to be 8Up> 
ported by consideration and there need not be a 
proposal of the dispensation or remission which is 
accepted. Hence where a promissory note is eze* 
ented by some persons, one of them is entitled to 
take advantage of the remission by the promisee of 
part performance of the contract contained in the 
promissory note although he is not a party to the 
agreement embodying the remission : d I B 192B 
P 0 99^ Bel. on; A1 It 1928 Bang 144, held not 
good law. [P 86 0 2] 

K. C. Bos 0 — for Appellant. 

Clark d Chakravarti & K. 0, Sanyal — 
for Bespondents Id2d3 respectively. 

. Dunkley J. —The suit out of which this 
appeal arises was brought by the plaintiff- 
appellant against the defendants.respon. 
dents on a mortgage by deposit of title 
deeds. The suit was hied on 18th February 
1937. The plaint set out that the defen. 
dants-respondents had borrowed a sum of 
Rs. 30,000 and executed a promissory note 
therefor and at the same time, had depo¬ 
sited certain documents of title with the 
plaintiff-appellant as security on 19th May 
1931, and that the rate of interest men- 
tioned in the promissory note was li annas 
above the Rangoon Ohettyars’ current rate 
of interest, per cent, per mensem. Various 
repayments of principal, which have been 
made at different times, were set out, and 
the balance, namely Rs. 20,871-14-0 (Ba. 
13,858-10-0 principal and Rs. 7013-4-0 
interest), less a payment on account of Bs. 
6000 made on 4th January 1937, was 
claimed, and a preliminary mortgage decree 
for the sale of the mortgaged property was 
asked for. In para. 8 of the plaint, it was 
stated that on 11th November 1934 the 
plaintiff.appellant and' defendant-respon¬ 
dents 1 and 2 had entered into an agree¬ 
ment that the rate of interest should he 
reduced to the Ohettyars’ current rate as 
from 15th February 1933, provided that 
payment of interest at this rate was made 
in full and regularly once a year and the 
principal was repaid in full within two 
years. It was averred that respondents 1 
and 2 had committed breaches of this 
agreement in that, up to the time when the 
suit was brought, they had paid neither the 
interest nor the principal, and that there¬ 
fore the plaintiff-appellant was entitled to 
claim interest from them at the rate stipu¬ 
lated in the promissory note. ResjKindent 3 



1939 Chettyar v. A, K. E. M. M. K. Firm (Dunkley JJ Rangoon 85 


did not appear in the original Court, al¬ 
though there hae been appearance on his 
behaU in this Court and the suit was heard 
es parte against him. 

In defence respondents 1 and 2 admitted 
all the taots, except that they denied that 
they had committed any breach of the 
agreement of 11th November 1934 and 
contended that they were liable to pay 
interest only at the lower rate provided for 
in the agreement. They alleged that they 
had been prevented from paying the inte¬ 
rest each year, and from paying the principal 
at the end of two years, that is, from 
carrying out their part of the agreement, 
by the conduct of the appellant. The agree¬ 
ment of 11th November 1934 had refer¬ 
ence to other matters as well as to the 
mortgage now in suit. The first five para, 
graphs referred to the compromise of two 
suits between the appellant and respon. 
dents 1 and 2 then pending in this Court. 
According to this part of the agreement, 
the appellant was to accept certain trans¬ 
fers of immovable property from respon¬ 
dents 1 and 2 and certain cash payments 
and was then to certify to the Court that 
the suits had been settled outside the Court, 
and to obtain orders, in one case that the 
decree was fully satisfied, and in the other 
case that the suit was dismissed. Paras. 6 
and 10 of the agreement deal with the 
settlement of the mortgage now in suit and 
in these paragraphs the appellant agreed 
to accept payment at the reduced rate of 
interest if interest was paid annually in 
full and the principal was paid within two 
years. 

This agreement was exhibited by res¬ 
pondents 1 and 2 in Court soon after its 
execution, in connexion with the two suits 
aforementioned, and the appellant strenu¬ 
ously objected that it was not binding on 
him on various grounds. The matter was 
taken on appeal to this Bench, and by our 
judgments of 7th December 1936, we held 
that it was binding on the parties, and 
only on these judgments being delivered 
did the appellant give way and implement 
that part of the agreement referring to the 
two pending suits. By that time, not only 
was interest on the present mortgage over¬ 
due for more than two years, but the date 
under the agreement for the repayment of 
the principal was past. 

We accept the contention advanced on 
behalf of respondents 1 and 2 that it was 


useless for them to attempt to carry out 
their part of the agreement while the 
appellant was contending that the whole 
agreement was voidable and not binding on 
him. No doubt, in regard to that part of 
the agreement which refers to this mort¬ 
gage, time was of the essence of the contract, 
but respondents 1 and 2 were prevented 
by the appellant’s persistent refusal to be 
bound by the agreement from carrying out 
their part thereof within time. Therefore 
the appellant cannot now be heard to say 
that respondents 1 and 2 have committed, 
a breach of the agreement because they 
have not performed their part within the 
time allowed. Clearly, respondents 1 and 2 
were entitled to a reasonable time to per¬ 
form their part after the judgments of 7tb 
December 1936 had been delivered. S. 51, 
Contract Act, is applicable. It is in the 
following terms; 

When a contract consists of reciprocal promises 
to be simultaneously performed, no promisor need 
perform his promise unless the promisee is ready 
and willing to perform his reciprocal promise. 

Respondents 1 and 2 could be called 
upon to perform their part of the agree¬ 
ment only if the appellant had been ready 
and willing to perform bis promise in 
regard to the two suits. He was not so 
ready and willing ; in fact he contended 
that in law he was not required to perform 
his promise. Mr. Bose, for the appellant, 
argues that the clauses of this agreement 
are separable and that that part of the 
agreement referring to the two pending 
suits ought to be considered independently 
from that part referring to the mortgage 
now in suit, bub this is a contention with 
which we cannot agree. It is clear that the 
agreement is a single indivisible agreement 
for the settlement of all the outstanding 
claims between the appellant and respon¬ 
dents 1 and 2, and must be read as a whole. 
We are given to understand that since the 
judgments of 7th December 1936, the 
appellant has performed his promise. That 
was after the time for performance of 
their promise by respondents 1 and 2 has 
passed. Respondents 1 and 2 are therefore 
entitled to a reasonable time after these 
judgments in which to perform their pro¬ 
mise. We accordingly agree with the 
learned Judge on the Original Side that 
respondents 1 and 2 are still entitled to 
rely upon the agreement of 11th November 
1934 in respect of the interest payable on 
the mortgage now in suit. 
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As regards respondent 3, it is now urged 
on behalf of the appellant that respondent 
3 was not a party to the agreement of 11th 
November 1934, and that therefore he is 
not entitled to rely upon that agreement 
and must pay interest at the rate mention¬ 
ed in the promissory note which has never 
been varied so far as he is concerned. But 
para. 6 of the agreement mentions respon¬ 
dent 3 by name, and it is clear that the 
appellant agreed by this paragraph to 
accept a lesser rate of interest in repayment 
of the amount due on the promissory note, 
and that this remission or dispensation of 
performance referred to all the persons 
liable on the promissory note, and there¬ 
fore to respondent 3 also. It is urged that 
so far as respondent 3 is concerned there 
was no consideration for this agreement to 
accept a lesser rate of interest. In 6 Bang 
191^ it was decided that a bare agreement 
to take less than what is due on a mone¬ 
tary claim (without any actual payment 
being made) or merely to give time for 
such payment, is void without considera- 
tion, but in view of the subsequent judg¬ 
ment of their Lordships of the Privy 
Council in 55 I A 154^ at p. 160 it must be 
held that the decision in Maung Pu's case^ 
does not correctly state the law. S. 63, 
Contract Act, is in the following terms : 

Every promisee may dispense with or remit, 
wholly or in part, the performance of the promise 
made to him, or may extend the time for such 
performance, or may accept instead of it any 
satisfaction which he thinks fit. 

In 55 I A 154,^ referring to this Section, 
their Lordships said: 

In 28 Bom 66,3 Jenkins 0. J. dealt with S. 63, 
and held that the promisee mentioned in S. 63 can 
only do the acts he is by that Section empowered 
to do, if there be an agreement as defined by S. 2 (e) 
amongst the patties to that effect. The learned 
Chief Justice is reported to have expressed himself 
thus : ‘Therefore we hold that, assuming that 
thero was a legal resolution, and that it was 
communicated as alleged, still, inasmuch as a 
dispensation or remission under S. 63 requires an 
agreement or contract, the resolution was of no 
legal effect since the provisions of S. 30, Bombay 
Act 2 of 1884, have not been observed.’ With this 
their Lordships are unable to agree. The language 
of the Section does not refer to any such agreement 
and ought not to be enlarged by any implication 
of English doctrines. 

1. Maung Pu v. Maung Po Thant, (1928) 15 AIR 

Rang 144=110 1 0 612=6 Rang 191. 

2. Chunna Mai Ham Kath v. Mool Ohand Ham 

Bhagat, (1928) 16 A I R P 0 99=108 I 0 678 

=56 I A 154=9 Lah 610 (P C). 

3. Abaji Sitaram Modak v. Tiimbak Municipality, 

(1904) 28 Bom 66=6 Bom L R 689. 


A. 

Consequently, it appears from this deci¬ 
sion that a dispensation or a remission by 
a promisee of the performance of the whole 
or any part of a promise made to him does 
not require to be supported by considera¬ 
tion, and there need not be a proposal of 
the dispensation or remission which is 
accepted. Hence, in view of the provisions 
of this Section, respondent 3 is entitled to 
take advantage of the remission by the 
appellant of part performance of the con¬ 
tract contained in the promissory note, 
which remission is embodied in para. 6 of 
the agreement, although he is not a party 
to that agreement. The judgment appealed 
from is therefore correct except in one 
particular. It is admitted on behalf of the 
respondent that, in accordance with the 
ordinary practice, interest at the current 
Chettyar rate on the amount due on the 
mortgage should be allowed to run, not up 
to the date of the decree, but up to the 
date of realization. The decree will be 
amended accordingly. Subject to this un- 
contested and minor amendment of the 
decree of the Original Side, the appeal fails 
and is dismissed with costs, advocate's fee 
twenty gold mohurs for respondents 1 
and 2 jointly and five gold mohurs for 
respondent 3. 

Roberts C. J« —I agree. As regards the 
position of respondent 3, I was first in¬ 
clined to entertain some doubt, for reason 
of the well-known English rule that a 
stranger to a contract cannot sue upon it 
for his benefit, but it now seems clear that, 
by reason of the rule laid down in 66 I A 
154^ the conclusion reached by my learned 
brother in respect of this respondent is cor¬ 
rect and I therefore concur in the judgment 
which he has delivered. 

d.s./r.k. Decree amended. 


A. I. R. 1939 Rangoon 86 

Mta Bu j. 

Ma Pwa Kywe — Appellant. 

V. 

Maung Hmat Gyi — Respondent 

Second Appeal No. 291 of 1937, Decided 
on 21st February 1938, from decree of 
Asst. Dist. Court, Tharrawaddy, D/- 19th 
July 1937. 

Contract — Breach — Burma Buddhist girl 
under eighteen years getting promise of a per¬ 
son to marry her—Breach of promise cannot be 
basis for action for damages. 
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The teoUnioal use of the wocd "promise” in the 
XJontr&ot Aot is far narrower than the popular use. 
Express words of promise often are in law no more 
than a proposal. A proposal is merely an oflor to 
he hound by a promise and a promise in law is 
on aooepted proposal. It is euoh promise or pro¬ 
mises only which oan give rise to an agreement 
whioh if enforceable by law is a contract but if 
not, is a void agreement: 13 Bom 669, Bel. on. 

[P 87 0 2 ; P 88 0 1] 

A Butman Buddhist who is under the age of 
d.ghteen is not competent to enter into a valid or 
hinding contract to marry in futuro, and the Bur¬ 
mese Buddhist law has no application in such a 
base. This proposition is applicable as well to a 
case where the promisor is a major and the pro¬ 
misee ia a minor, for a marriage is a matter to 
whioh there must be two parties and there cannot 
he a valid contract to marry unless there are reci¬ 
procal promises between them amounting to an 
agreement to marry in futuro. Hence where a 
Burman Buddhist girl under eighteen has been 
promised by a person to accept her in marriage, 
the breach of the promise cannot be the basis of an 
action for damages for breach of promise: AIR 
2936 Rang 212, Applied. [P 87 0 2 ; P 88 0 1] 

Zakaria — for Appellant. 


K. 0. Sanyal — for Respondent. 

Judgment. — This appeal arises out of a 
suit for compeusation for breach of promise 
to marry. The plaintiff, Ma Pwa Kywe 
■succeeded in getting a decree for compensa- 
tion in the sum of Rs. 50 in the Township 
•Court of Nattalin, which has found the 
following facts proved, namely that the 
plaintiff and the defendant, Maung Hmat 
Cyi, having fallen in love with each other, 
the defendant in the month of Wagaung 
1298 B. E. (August 1936) promised to 
marry the plaintiff in the following Tabo- 
dwe (January 1937) and in the month of 
Tawthalin 1298 B. E. (October 1936) the 
•defendant seduced the plaintiff with the 
result that the plaintiff found herself in the 
family way. The marriage alleged to have 
been promised did not take place in Tabo. 
dwe or at any time as the defendant sub. 
sequently refused to marry the plaintiff. In 
the written statement no question as to the 
validity of the alleged promise by reason of 
want of contractual capacity in either the 
plaintiff or the defendant was raised. It, 
however, transpired in the course of the 
plaintiff’s evidence that she was still in her 
minority according to the Majority Act at 
the time of the alleged promise. But, appa. 
cently, the learned Township Judge’s atten. 
tion was not invited to this matter, with 
the result that the point was not discussed 
in the judgment of the Township Judge. 
Nor was this point raised in the grounds of 
appeal filed by the defendant in the lower 
Appellate Court; but the point was pressed 


on behalf of the defendant in the courso of 
the argument in support of the appeal in 
the Assistant District Court. 

The fact that the plaintiff was still in 
minority at the time of the alleged promise 
admitted of no doubt because the plaintiff, 
Ma Pwa Kywe, stated under cross-exami¬ 
nation in 'the trial Court, that she was 
born in the month of Nadaw 1280 B. E., 
which shows that she was about four 
months short of 18 years in Wagaung 1298 
B. E. Relying upon this fact the learned 
Assistant District Judge held that there 
was no valid contract between the parties 
which could have constituted the basis of a 
claim for compensation for its breach. This 
conclusion was arrived at on the authority 
of the Full Bench decision in 14 Rang 215^ 
in which it was held inter alia, that a 
Burman Buddhist who is under the age of 
eighteen is not competent to enter into a 
valid or binding contract to marry in 
futuro, and the Burmese Buddhist law has 
no application in such a case. That case 
was one in which the alleged promisor was 
a minor at the time of the making of the 
alleged promise; but considering the line of 
reasoning leading to that decision I have 
no doubt that the proposition that a Bur¬ 
man Buddhist who is under the age of 
eighteen is nob competent to enter into a 
valid or binding contract to marry in 
futuro, is applicable as well to a case where 
the promisor is a major and the promisee 
is a minor, for a marriage is a matter to 
which there must be two parties and there 
cannot be a valid contract to marry unless 
there are reciprocal promises between them 
amounting to an agreement to marry in 
futuro. The technical use of the word 

promise” in the Contract Act is far nar. 
rower than the popular use. Express words 
of promise often are in law no more than a 
proposal: see 13 Bom 669.^ “Proposal” is 
defined in S. 2 (a) of the Act thus : 

Whan one person signifies to another his willing¬ 
ness to do or to abstain from doing anything, with 
a view to obtaining the assent of that other to 
such acf-or abstinence, he is said to make a pro¬ 
posal. 

Clause (b) of the same Section provides : 


When the person to whom the proposal is made 
signifies his assent thereto, the proposal is said to 
be accepted. A proposal, when accepted, becomes a 
promise. 


1. Maung Tun Aung v. Ma E Eyi, (1986) 23 

A IB Bang 212=162 I 0 560=14 Bang 216 
(FB). ^ 

2. Bhonbbat Narharbhat v, Atmaram Momsh* 
war, (1889) ISTBom 669. 
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Then by Gl. (e) it is provided : 

Every promise <and every sot of promises, form¬ 
ing the consideration lor each other, is an agree¬ 
ment. 

According to Cls. (g) and (h) an agree¬ 
ment not enforceable by law is void, while 
an agreement enforceable by law is a con¬ 
tract. According to these definitions a pro¬ 
posal is merely an offer to be bound by a 
promise and a promise in law is an accepted 
proposal. It is such promise or promises 
only which can give rise to an agreement 
which if enforceable by law is a contract, 
but if not, is a void agreement. Agreements 
to be contracts must have been made by the 
free consent of parties competent to con¬ 
tract for a lawful consideration and with the 
lawful object, and must not be such as to be 
expressly declared to be void by the Contract 
Act (Sec. 10). Every person is competent 
to contract who is of the age of majority 
according to the law to which he is subject 
(S. 11). The law to which he is subject is 
held to be the Majority Act, i. e., 14 Rang 
215.^ Judged in the light of these princi. 
pies, there can be no doubt that the alleged 
promise upon the breach of which the 
plaintiff’s suit was founded did not consti¬ 
tute a contract upon which an action for 
damage of breach can be based. The plain¬ 
tiff (the girl) being a minor was not compe. 
tent to enter into a contract at the time of 
the alleged promise. She was incompetent 
at that time to make a valid acceptance of 
the proposal by the defendant to marry 
her. The alleged promise was no better 
than an unaccepted proposal. In one of the 
grounds of appeal filed in this Court it was 
alleged that although at the time of the 
original promise the girl was in minority, 
she had attained majority at the time of 
the second promise, which is alleged in the 
plaint, and that therefore there was a valid 
acceptance by the plaintiff of the defen¬ 
dant’s proposal. The statement in the 
plaint referred to runs thus : 

la the month of Pyatbo, that is about five 
months after the making of the original promise, 
^vhen the defendant was asked with reference to 
the proposed marriage he repeated that he would 
marry in the following month of Tabodwe. 

This was not specifically put forward as 
an occasion on which a ratification took 
place and nothing was heard of it in the 
course of the proceedings subsequent to the 
filing of the plaint. What Ma Pan Myaing, 
the plaintiff’s mother, stated was that in 
the month of Pyatho she questioned the 
defendant if he was going to marry her 


daughter, but there is not a word aboub 
either what the defendant said or what th^^- 
plaintiff said on that occasion. Be that as 
it may, as a minor’s agreement is void there- 
cao be no question of ratifying it. The- 
action is based on contract, and it is not an 
action for damages for seduction. The ques-- 
tion whether any action for damages for 
seduction will lie or not does not arise in. 
this case. The suit is founded upon con*- 
tract; in order to succeed it is incumbent- 
upon the plaintiff to prove a valid contract.. 
If she proves a valid contract and a breach* 
thereof and thus shows herself entitled to 
compensation for breach of contract, seduc¬ 
tion and pregnancy may be taken into 
consideration in the assessment of thequan. 
turn of damages. Since no valid contract 
took place between the plaintiff and the- 
defendant this suit fails, and it has been 
rightly dismissed by the lower Appellato 
Court. The appeal is dismissed. In the olr. 
cumstances of the case I make no order 
for costs in this appeal. 

D.S./b.k. Appeal dismissed^ 
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Mackney J. 

Maung Ba Gon — Applicant. 

V. 

The King, 

Criminal Miso. Appln. No. 6 of 1939r 
Decided on 8th March 1938, for transfer 
of case. 

^ Criminal P. C. (1898), S. 526—Mere fact 
that complaint has been filed by Deputy Com* 
missioner of District is no ground for transfer 
of case to another district—Such case however 
should be tried by Magistrate belonging to- 
judicial and not to executive service. 

The mere fact alone that it is the Deputy Com* 
missioner who has laid the complaint does not- 
afford a reasonable ground for apprehension in the* 
mind of any person that he will not receive a fair 
trial in the district of the Deputy Commissioner. 
In order to obtain transfer to other district, he* 
must further show that the Subordinate Ma^* 
trates in the district in which the case is 
tried are in awe of the Deputy Commissioner andl 
look upon him as a person who must on na* 
account be crossed. However, cases of this natuiOr 
which have been instituted by the Deputy Com* 
missioner or District ^fagistrate of a districtf 
should not be tried by the Magistrate who is iia 
such immediate touch with the Deputy Oommis* 
sioner or District Magistrate as is the Headquartera 
Magistrate of the district. Where there are Magis¬ 
trates who are not executive officers, it is desirable* 
that they should be chosen to try such eases. Ih 
cannot denied that an accused person might feel 
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«ome apprehension that a subordinate executive 
officer might be unduly influenced by the expressed 
opinion of the Deputy Commissioner, and might 
be ready to pay too much deference to that opi- 
nion and might even be inclined to follow it in 
preference to his own. Such an apprehension could 
scarcely exist in regard to a Magistrate who 
belongs to the judicial service, and is in no likelU 
hood of bwng unduly impressed by the authority 
of the executive head of the district, [P 89 C 2; 

P 90 C 1] 

C. H. Campagnao — for Applicant, 

S. B. Leong — for Accused 1. 

Tun Byu, Government Advocate — 


for the Crown. 

Order. —This is an application for trans¬ 
fer of a case in which Maung Ba Gon, a 
broker, and Maung Ba Mya, a Guard 
Writer of Sitkwin Police Station, are being 
prosecuted on the complaint of the Deputy 
Commissioner of Tharrawaddy District for 
alleged offences under Ss, 161 and 161/109, 
Penal Code. The proceedings were insti¬ 
tuted by one Maung Po Mya on 8bh Nov¬ 
ember 1937 who filed a petition before the 
Deputy Commissioner setting forth the 
alleged facts. The offence complained of is 
said to have taken place on 22Dd May 1937. 
There has been litigation in regard to the 
matter in the Court of the Second Addi¬ 
tional Magistrate, Minhla. That case was 
decided on 23rd August 1937, but the order 
of tbe Magistrate was revised by this Court 
on lObh November 1937 and a re-trial was 
ordered. Maung Po Mya was one of the 
original accused in that case. On the retrial 
however he was not made an accused per¬ 
son, Possibly, the delay which ensued in 
the filing of Po Mya’s petition had some 
connexion with this litigation. The Deputy 
Commissioner, after himself making enquiry 
and causing the Subdivisional Magistrate, 
Tharrawaddy, to make enquiry, came to 
the conclusion that there was some sub¬ 
stance in the report. The report originally 
implicated only Maung Ba Mya, a Guard 
Writer, but when the witnesses were exa- 
mined, it appears that Maung Ba Gon had 
abetted the offence. 


The Deputy Commissioner, feeling that 
Maung Ba Mya was the principal offender 
and Maung Ba Gon's part was not of a very 
reprehensible character, suggested to Ba 
Gon that he should give evidence in the 
case, presumably as an approver. This 
suggestion Maung Ba Gon apparently rejec. 
ted with scorn and he was accordingly 
included with Maung Ba Mya in the com¬ 
plaint which the Deputy Commissioner 
made before the Headquarters Magistrate 


of Tharrawaddy. Some of the witnesses in 
the case are village offScials. The applicant, 
presumably an intelligent person wants the 
Court to believe that ho thinks that the 
power of the Deputy Commissioner of the 
district is so great that all the subordinate 
officials bow in terror before him and hasten 
to comply with his slightest wish. I cannot 
believe that any intelligent person in these 
days has any such idea whatsoever. For 
these alleged reasons Maung Ba Gon thinks- 
that he will not get a fair trial unless the 
case is tried outside the district. No parti¬ 
cular reasons are advanced why in this- 
special case the fact that the Deputy Com¬ 
missioner has laid a complaint should affect 
the mind of the Magistrate who was trying, 
the case, and the mere fact alone that it is 
the Deputy Commissioner who has laid the 
complaint does not afford a reasonable 
ground for apprehension in the mind of 
any person that he will not receive a fair 
trial in the district of the Deputy Commis¬ 
sioner. He must further show that the 
Subordinate Magistrates in that district are 
in awe of the Deputy Commissioner and: 
look upon him as a person who must on no 
account be crossed. 

I am further unable to see that the fact 
that the witnesses are village officials or 
relations of village officials would be miti¬ 
gated in any way by the trial of the case 
in another district. It is alleged that the 
headman and the ten house gpung are 
taking a great interest in the case and will 
be able to influence the witnesses against 
the applicant. How this ability to influence 
the witnesses will be at all affected by the 
trial of the case in another district, I can. 
not understand. It appears to me that the 
application for transfer of the case to 
another district is entirely frivolous and 
I am sorry that such applications should 
continue to be made in this Court. I do 
however think that in cases of this nature 
which have been instituted by the Deputy 
Commissioner or District Magistrate of a 
district, should not be tried by the Magia. 
trate who is in such immediate touch with 
the Deputy Commissioner or District Magis. 
trate as is the Headquarters Magistrate of 
the district. Where there are Magistrates 
who are not executive officers, it appears 
to me desirable that they should be chosen 
to try such cases. It cannot be denied that 
an accused person might feel some appre¬ 
hension that a subordinate executive offi¬ 
cer might be unduly influenced by the 
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expressed opinion of the Deputy Commis¬ 
sioner, and might be ready to pay too much 
deference to that opinion and might even 
be inclined to follow it in preference to his 
own. Such an apprehension could scarcely 
exist in regard to a Magistrate who belongs 
to the judicial service, and is in no likeli¬ 
hood of being unduly impressed by the 
authority of the executive head of the 
district. 


I therefore direct that this case, being 
Criminal Regular Trial No. 5 of 1938 of 
the Court of the Headquarters Magistrate 
of Tharrawaddy, be transferred to the Court 
of the Additional Magistrate of Tharra¬ 
waddy who is also the Subdivisional Judge 
of Tharrawaddy and Zigon, for disposal in 
accordance with law. 

D.S./r.K. Order accordingly. 


^ A. I. R. 1939 Rangoon 90 

Roberts C. J. and Mosely J. 

S, M. R, M, Venkatachalam Chettyar 

— Appellant. 

V. 

P, L. A. R. M, Firm and others — 

Respondents. 

Letters Patent Appeal No. 7 of 1938, 
Decided on 22od November 1938, from 
Judgment of Mackney J. in S. A. No. 261 of 
1937, D/- 16th March 1938. 

sj* SpeciAc Relief Act (1877), S. 31 — Mort¬ 
gagor in satiifaction of mortgage debt convey¬ 
ing by registered sale deed mortgaged property 
to mortgagee — Certain property misdescribed 
in deed by error —* Mortgagee is entitled to 
decree for rectification against judgment-credi¬ 
tor of mortgagor who has subsequently purchas¬ 
ed property in execution of his decree. 

As a court-purchaser is bound by estoppels 
which affect his judgment-debtor, all the more 
must he be bound by an obligation binding the 
judgment-debtor to make a valid conveyance of 
property which the judgment-debtor has admit¬ 
tedly intended to convey but has not so conveyed 
in law by error. Hence, where a mortgagor in 
satisfaction of the mortgage debt has conveyed by 
a registered deed of sale the mortgaged property to 
the mortgagee but certain property is misdescribed 
by error in the deed, the mortgagee is entitled to a 
decree for rectification of the deed as against the 
judgment-creditor of the mortgagor who has sub¬ 
sequently attached the property and purchased it 
in execution of his decree against the mortgagor : 
22 Gal 909 (P C): 10 C L J 150 and AIR 
1923 Cal 53, Rel. on; Case law referred. 

CP 91 C 1; P 93 C 3] 

Surridge — for Appellant. 

P. K. Basu — for Respondent 1, 


Roberts C. J.—This is a Letters Patent 
appeal from the judgmeot of Mackney J. 
who set aside the hading and decree of the 
District Court of Basseia and restored the 
decree of the Township Court of Kyaung- 
gou in favour of the first respondents, 
P. L. A. R. M. Firm. The short question is 
whether these respondents are entitled to 
rectification of a conveyance of certain 
property dated 21st October 1933 and 
made by way of satisfaction of a mortgage 
debt by Ma U Ma, the predecessor-in-title 
of the second, third and fourth respondents. 
One of the items sought to be conveyed 
was wrongly described in the conveyance; 
instead of describing it as “Kyaunggon 
Myo” the words “Lagaung Myo” were used. 
It is common ground that as between the 
transferee and the other respondents, the 
former could have obtained rectification of 
the instrument of conveyance in conformity 
with S. 31, Specific Relief Act, 1877; but 
the appellant was a creditor and had 
obtained a money decree against the mort¬ 
gagor and her heirs, and in execution of 
this decree had attached the property in 
August 1936. It was put up for sale by 
order of the Court and the appellant pur¬ 
chased it for value in part satisfaction of 
his money decree. The question as framed 
by Mackney J. whose judgment sets out 
the facts in detail, is whether rectification 
ought to be decreed since it can only be 
done “without prejudice to rights acquired 
by third persons in good faith and for 
value.” 

In (1938) R L R 136^ it was pointed 
out that a decree-holder w'ho was attaching 
property under the process of execution 
cannot seize property which his judgment- 
debtor holds subject to restrictions and 
ignore those restrictions. But the case in 45 
M L J 770® was cited to us to show that 
where there was an agreement to sell im¬ 
movable property the contracts had no 
right to specific performance against the 
auctioh-purchaser in the absence of notice 
given of the contract to the latter before 
purchase; and it was contended that this 
case is analogous and that rectification of 
the conveyance ought nob to be decreed.* 
Their Lordships of the Privy Council 
having decided that Sec. 64, Civil P- 0*i' 

1. U Po Hla V. Ko Po Swat, (1938) 26 A I B 

Rang 140=176 I C 612=1938 BLR 136. 

2. Noor Mohamed Peer Bhoy v. Dlnsbaw Hor- 

musji Motiwala, (1922) 9 AI R P 0 393=71 

I 0 626=45 M L J 770 (P 0). 
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v?hich deals with private alienation of pro. 
perty after attachment, had no bearing on 
the case, proceeded to refer to S. 40, T. P. 
Act. In the terms of that Section, if the 
plaintiff were a person entitled to the bene- 
fit of an obligation arising out of contract 
■and annexed to the ownership of immov¬ 
able property, he would only be entitled 
to enforce it against a transferee provided 
notice had been given. In the special cir- 
■cumstances of the Madras case it was held 
that no notice had been given and conse. 
quently, the decision proceeded upon this 
iground. 

But S. 2(d),T. P. Act, expressly excludes 
■from the scope of the Act any transfer in 
•execution of a decree or order of a Court 
of competent jurisdiction; and it has been 
held in 9 I A 147® (which was decided 
after the passing of the Specific Relief Act) 
that an auction.purchaser was bound by 
an estoppel operating against a judgment- 
debtor and could not put himself in a 
better position than he was as a mortgagee. 
The present appellant being auction.pur¬ 
chaser at a court-sale, the cases cited by 
the learned Judge in second appeal appear 
to mo to be conclusive in favour of the res. 
pendents. The reasons given in his judg. 
ment for decreeing rectification appear to 
me with respect, to be entirely correct, and 
•accordingly this appeal must be dismissed 
■with cosb, advocate’s fee 15 gold mohurs. 

Mosely J. — The facts of this case have 
been set out at length in the judgment in 
■second appeal of this Court against which 
this Letters Patent Appeal has been insti¬ 
tuted. The present respondent 1, the P. L. 
A. E. M. Chettiar Firm or its predecessor 
took certain properties in mortgage from 
Ma U Ma, deceased, whose legal represen¬ 
tatives are the other respondents. In 1933 
Ma U Ma's heirs conveyed by registered 
deed of sale the mortgaged property to the 
P. L. A. E. M. Chettyar Firm but the pro- 
perty now in question was misdescribed 
by error, the township and kwin being 
wrongly given, though these particulars 
had been correctly entered in the mortgage 
^eed. In 1935 the defendants, the present 
a.ppellants, the S. M. R, M. V. Chettiar 
Firm, attached this property in suit and 
other properties in execution of a decree 
against Ma U Ma's heirs and purchased 
this property in execution, setting off the 

S. Faresbnath Mookeqea v, Anathnath Deb, 
(1883) 9 Cal 265=9 I A 147 (P C). ' 
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price against the decree. Some nine months 
later, the P. L. A. R. M. Chettiar Firm 
instituted the present suit against Ma U 
Mas heirs and the S. M. R. M. V, Chettiar 
Firm^ for rectification of the sale deed in 
question or, in the alternative, they applied 
to fall back on their mortgage and prayed 
for a mortgage decree. It was held in 
second appeal by this Court that the de¬ 
cree for rectification which had been passed 
by the trial Court and set aside in appeal 
by the District Court should be restored. 

Section 31, Specific Relief Act (Act 1 of 
1877) gives the Court, if fraud or mistake 
is proved, discretion to rectify the instru- 
ment so far as this can be done without 
prejudice to rights acquired by third per. 
sons in good faith and for value. The sale 
to the S. M. R. M. V. Chettiar Firm was 
for value and, if in good faith, it is not 
denied that a purchaser other than one at 
a court sale would have acquired a right 
to this property, having no notice of the 
mistake. Ulus, (a) to the Section itself 
gives a case of this kind,—one where the 
conveyance was fraudulently procured by 
the vendee. The learned Judge in second 
appeal however held that other considera- 
tions arose in the case of a court sale, 
where the right, title and interest of the 
judgment-debtor only are acquired by the 
auction.purchaser, and he held that the 

S. M. R. M. Y. Chettiar Firm was bound 
by any equities that bound Ma U Ma’s 
heirs,—who admitted the error and the 
plaintiff's claim for rectification. It is con¬ 
tended by the learned advocate for the 
appellants here that this was mistaken and 
that, as the legal title to the land still 
remained with Ma U Ma’s heirs at the 
date of the court sale, the appellants had 
acquired a good title to the property. It is 
pleaded that the right acquired could only 
be affected by covenants running with the 
land, and it is said that the obligation of 
rectification was only a personal one. 

In this connexion the case in 71 I C 
625^ at p. 627, a decision of their Lord- 
ships of the Privy Council is quoted. It 
was discussed in that case whether an aue- 
tion-purchaser was bound under Sec. 40, • 

T. P. Act, by an antecedent contract to sell 
the property to a third party. All that was 
held there was that, assuming S. 40 applied 
to a purchaser at court sales, it could only 
apply if the purchaser bought with notice 
of the contract. The second paragraph of 
S.'40, which is the portion of the Section 



92 Rangoon 

in point, deals with obligations arising out 
of contract and annexed to the ownership 
of immovable property but not amounting 
to an interest therein. I do not think it 
can be said that the P.L. A. E. M, Chettiar 
Firm’s claim for rectification of a contract 
of sale of land, which it was admittedly 
intended to sell to them and which ad¬ 
mittedly passed and has been since in their 
possession, can be described as such an 
obligation. It may be remarked here that 
a purchaser at a court sale is a transferee 
by operation of law and not therefore a 
transferee within the meaning of this 
Section, for S. 2 (d), T. P. Act, says that 
nothing contained in the Act (with certain 
exceptions in which S. 40 is not included) 
shall be deemed to affect any transfer in 
execution. 

There is a long series of decisions which 
lay down that a court auction purchaser 
merely acquired the right, title and interest 
of his debtor. It was said recently in 
another Letters Patent Appeal of this Court, 
(1938) E L R 136,^ that a judgment-creditor 
in bringing to sale the right, title and 
interest of his judgment-debtor is bound by 
all the equities which were binding on the 
property in the hands of the judgment- 
debtor, that is to say, of course, all the 
equities prior to the date of attachment, 
for the judgment-creditor is not bound by 
anything done by the judgment-debtor 
subsequent to that. (S. 64, Civil P. C.). 
The learned advocate for the respondents 
has directed our attention to several deci¬ 
sions both in England and India on the 
point: (1891) 1 Q B 230* 5 I A 116,^ and 
30 I A 81.*^ The learned Judge in second 
appeal cited two cases : 22 Gal 909,^ a 
decision of their Lordships of the Privy 
Council, and 10 C L J 150® at p. 164 
where it was held that an auction pur¬ 
chaser of the interest of the mortgagor is as 
much bound by the rule of estoppel not to 
dispute the validity of the mortgage as the 

4 . Madell V. Thomas & Co., (1891) 1 Q B 230= 
60 L J Q B 227=64 L T 9=39 W R 280. 

6. DorabAlly Khan v. Khajah Moheeooddeen, 
(1877) 3 Cal 806=5 I A 116=2 C L R 629=3 
Sar 818=3 Suther 520 (P C). 

6. Jiban Krishna Roy v. Brojo Lai Sen, (1903) 30 

Cal 550=30 I A 81=7 OWN 425=8 Sar 444 

(P C). 

7. Mahomed MozuSer Hoosain v. Kishori Mohnn 

Roy. (1895) 22 Cal 909=22 I A 129=6 Sar 
683 (PC). 

8. Debendra Nath v. Abdul Samed Seroji, (1909) 
10 C L J 150=11 C 264. 
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mortgagor himself. In another case, 

C L J 421,® it was held by Asutosh Mooker- 
jee J. that when the mortgagor had 
admitted an intention to convey certaiik 
property by the deed of mortgage neither 
he nor the purchaser at a court sale of hia 
right, title and interest could dispute tho 
title of the mortgagee but were estopped 
from doing so. It is immaterial that the- 
judgment concluded by a finding that the- 
defendant there was not a purchaser for 
Talue without notice. 

If, as is settled law, a court purchaser is- 
bound by estoppels which affect his judg-1 
menfc-debtor, all the more, in my opinion, 
must he be bound by an obligation binding | 
the judgment-debtor to make a valid con¬ 
veyance of property which the judgment- 
debtor has admittedly intended to convey 
but has not so conveyed in law by error., 
In my opinion this Letters Patent Appealli 
must clearly fail and be dismissed. I agree 
with the order as to costs. 

D.S./r.k. Appeal dismissed, 

9. Nanda Lai v. Jogendra Chandra, (1923) 10 
A I R Cal 53=70 I 0 960=86 C L J 421. 
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Mackney j. 

Maung Po Nyein — Applicant. 

v. 

Maung Tka Saing — Respondent. 

Civil Eevn. No. 396 of 1937, Decided oo 
25th January 1938, from order of District- 
Court, Henzada, D/. 1st November 1937. 

(a) Civil P. C. (1908), S. US—‘Case decided*^ 
includes interlocutory order—Court in revisiois 
will interfere only where there has been gross- 
and culpable error. 

The expression “case which has been decided* 
in S. 115 is wide enough to include an interlocu^ 
tory order, and even though there may be an appeal 
from the final decree, that consideration will Dot- 
prevent in a proper case interference in revision. 
The Court will not however interfere unless it 
seems that there has been a gross and culpable- 
error likely to inflict grave injustice and cause 

irreparable injury: A I B 1931 Bang 136, 

^ ^ ^ [P 93 0 31 

(b) Civil P. C. (1908), O. 41. R. 27 —Fu^er 
evidence when should be allowed explained. 

Further evidence is not intended to be order^ 
on special and preliminary application before the 
appeal on the merits has been heard and the evi^ 
dence as it stood examined by the Court. It i? 
part of the duty of the Court nor is it nece^^Y 
for the Court to act the part of counsel for either 
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«f the partiesj^ and on realizmg that further ovi- 
cenco on a point on which evidence has already 
been introduced is available, to require that evi* 
dence to be adduced. Such evidence is not neces- 

Court to pronounce a decision because 
the Court must pronounce its decision on the evi¬ 
dence before it. Rule 27 of 0. 41 is to be applied 
where the Court, after considering the case, finds 
that the parties have failed to grasp tha signifi- 
cance of some point which is necessary for deci. 
610 D of the case, but on which no evidence has 
been brought or which has been dealt with in a 
way which shows that its true significance has 
not been understood. In such a case the Court 
may well feel that it is necessary that further 
evidence should be adduced to elucidate the point: 
31 Bom 382 and AIR 1931 P C 143, ReL on. 

[P 94 0 1, 2] 

Kyaw Din — for Applicant, 

Kin Maung Gyi ■— for Respondent. 


Order. — The respondent Maung Tha 
Saing brought this suit against the appel¬ 
lant Maung Po Nyein for the recovery of 
money by way of compensation for breach 
of contract for failure to supply a certain 
quantity of paddy which Maung Po Nyein 
had contracted to supply. It was admitted 
that actually Maung Tha Saing had receiv¬ 
ed from Maung Po Nyein a sufficient 
quantity of paddy to satisfy the contract 
but the claim was that some 2000 baskets 
thereof had been supplied by Maung Po 
Nyein and received by Maung Tha Saing. 
not on Maung Tha Saing’s own behalf, but 
on behalf of somebody else. In deciding 
this point the trial Court had to consider 
the genuineness of a document, Ex. G, on 
the record which purported to be an agree, 
ment signed by Maung Po Nyein to supply 
paddy to a certain person Maung Thein 
Maung. Maung Po Nyein denied the 
genuineness of this document. Evidence in 
regard to the document was led by both 
sides and the trial Court came to the con- 
elusion that the document was not a 
genuine document. The suit was dismissed. 
Maung Tha Saing then appealed to the 
District Court and requested it to take the 
course allowed by O. 41, R, 27. Civil P. C., 
and cause the evidence of a handwriting 
expert to be taken as to the identity of the 
signature on Ex. G, and also to admit some 
of the evidence recorded in a criminal case 
which Maung Tha Saing had brought 
fegaiust Maung Po Nyein in regard to the 
matter. The learned District Judge refused 
to acMde to the latter part of the request 
but did order that the evidence of a hand 

writing expert should he taken. His reason 

lor taking such a course is given thus : 

In this case I am of the opinion that in order to 


enable mo to arrive at the just decision of the case 
It IS necessary to come to a definite finding on tho 

signature on the document 
j as regards the application for 

admission of the evidence of the handwriting 
expert as to the identity of tho signature on Ex G 
wuh the admitted signature of Maung Po Nyein 
I see no reason why I should not grant the appli* 
cation, inasmuch as this will not seriously pwin. 

dice the respondent. j l 

Against this order Maung Po Nyein 
applied to this Court in revision. This 
Cxiurt has always held that : 

<5 Tir ‘case which has been decided’ in 

in*: 1 enough to include an 

interlocutory order and even though there may be 

an appeal from the final decree, that consideration 
will not prevent in a proper case interference in 
revision : 9 Rang 71.1 


The Court will not however interfere 
unless it seems that there has been a gross 
and culpable error likely to inflict grave in. 
justice and cause irreparable injury. In thei 
present case, it is true that if after hearingl 
the evidence of the handwriting expert tha 
learned District Judge should decide the 
appeal in favour of the appellant, Maung 
Tha Saing, Maung Po Nyein may bo able 
to appeal to this Court. Nevertheless, it is 
obvious that if the District Court is indeed 
acting illeplly in admitting this further 
evidence, the circumstances are such that a 
pave injustice might very well be caused 
to the applicant. Apparently, if the evidence 
of the handwriting expert is against him 
he will not be able to adduce the further 
evidence of another handwriting expert as 
18 usual, so that the opposite party is get. 
ting an extremely unfair advantage and in 
a sense the applicant may suffer thereby an 
irreparable injury. The fact that he may 
be successful on a further appeal need not 
nec^sarily be sufficient to repair the injury 
that he may receive. It is not always pos¬ 
sible even for an Appellate Court to place 
the parties back into the position which 
they should have occupied at the beginning. 
As regards this document, Ex. G, tho res¬ 
pondent cannot contend that he was not 
aware of the importance of proving it or 
that he did not have an opportunity of 
^ducing the evidence which he now seeks 
to adduce. In the criminal case to which 
reference has already been made, Criminal 
^gular No 376 of 1936, in the Court of 
the First Additional Magistrate, Ingabu, 
orders were passed dischar ging the accused, 

Rang 71 ® ^ ^ ^ Bang-136 = 1S4 I 0 744 = 9 
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Po Nyein, on 29th February 1936 and the 
Magistrate in his judgment doubted the 
genuineness of this document, whilst his 
judgment shows the importance which 
must be attached to it in the case. The suit 
out of which the present application arises 
was bled on 12th May 1936. It is thus 
apparent that there was no reason whatso. 
ever why the respondent should not have 
obtained the evidence of a handwriting 
expert. As he failed to do so, he must have 
omitted to do so of his own choice. 

The learned District Judge’s reason for 
ordering the production of this evidence 
does not appear to me to be a satisfactory 
reason as is required by 01. (2) of Rule 27 
of O. 41. He says that it is necessary to 
come to a deBnite finding on the genuine, 
ness of the document. This, no doubt, is a 
proposition which is perfectly true, but it 
does not follow from that proposition that 
it is necessary for the District Judge to 
have the evidence of the handwriting 
expert. What is necessary is that the 
learned District Judge should come to a 
decision on the point on the evidence which 
the parties have chosen to offer him, and 
he can do that without having recourse to 
further evidence. There appears to be a 
confusion in the mind of the learned Dis. 
trict Judge and he has deemed that to be 
necessary which is in fact only necessary 
to the appellant and not to the Court. The 
principles which should govern the admis.. 
sion of additional evidence under Rule 27, 
O. 41 are expressed by their Lordships of 
the Privy Council in 31 Bom 381.^ At the 
date of this decision, the Code of 1882 was 
in force, but S. 568 thereof, which was the 
Section then applicable, is worded in pre¬ 
cisely the same manner as the present R. 27 
of 0. 41. It was pointed out that this fur¬ 
ther evidence is not intended to be ordered 
on special and preliminary application 
before the appeal on the merits has been 
heard and the evidence as it stood exa¬ 
mined by the Court. At page 390, Lord 
Robertson observes: 

The legitimate occasion for Sec. 668 is when, on 
examining the evidence as it stands, someinherent 
lacuna or defect becomes apparent, not where a 
discovery is made, outside the Oourt, of fresh evi¬ 
dence and the application is made to import it. 
That is the subject of the separate enactment in 
S.623. (NowO. 47,R. 1.) 

These observations were approved by 

2. Eessowji v. G. I. P. By. Co., (1907) 31 Bom 
381=34 I A 116=9 Bom L R 671 fP 0). 
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their Lordships of the Privy Council in 10 
Pat 654.® At page 668 it is observed: 

The provisions of Sec. 107, Civil P. 0., as eluei* 
dated by O. 41, K. 27, are clearly not intended to 
allow a litigant who has been unsuccessful in the 
lower Court to patch up the weak parts of his case 
and fill up omissions in the Court of Appeal. . . . 

It may be required to enable the Court to pro¬ 
nounce judgment, or for any other substantial 
cause, but in either case it must be the Oourt that 
requires it. This is the plain grammatical reading 
of the 8ab.clause. The legitimate occasion for the 
exercise of this discretion is not whenever before 
the appeal is heard a party applies to adduce fresh 
evidence, but ‘when on examining the evidence as 
it stands, some inherent lacuna or defect becomes 
apparent,* This is laid down in the most positive 
terms by Lord Robertson in 31 Bom 381-^ He was 
dealing with the words of Sec. 568 of the Code of 
1882, but they are substantially the same as those 
of O. 41, R. 27 of the present Code. It may well be 
that the defect may be pointed out by a party, or 
that a party may move the Court to supply the 
defect, the requirement must be the require* 
ment of the Court upon its appreciation of the 
evidence as it stands. 

It seems to me that it is no part of the 
duty of the Court nor is it necessary for 
the Court to act the part of counsel for 
either of the parties, and on realizing that 
further evidence on a point on which evi¬ 
dence has already been introduced is avail¬ 
able, to require that evidence to be adduced. 
As I have already remarked such evidence 
is not necessary for the Court to pronounce 
a decision because the Court must pro¬ 
nounce its decision on the evidence before 
it. Rule 27, Order 41, as I understand it, is 
to be applied where the Court, after ood- 
sidering the case, finds that the parties 
have failed to grasp the siguificanoe of 
some point which is necessary for the 
decision of the case, but on which no evi¬ 
dence has been brought or which has been 
dealt with in a way which shows that its 
true significance has not been understood* 
In such a case the Court may well feel that 
it is necessary that further evidence should 
be adduced to elucidate the point. Such is* 
not the case here. There is no inherent 
lacuna or defect in the evidence as regards 
the alleged contract of Maung Po Nyein 
with Maung Tha Saing. Such evidence as 
the. parties chose to produce has been pro¬ 
duced. This point has not been loft 
untouched upon nor nnelncidated. Fo* 
these reasons it appears to me that the 
learned District Judge acted ill^ally in the 
exercise of his jurisdiction in directing that 

3. Parsotim Thakur v. X<al Mohar Thakur, (1981) 
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the eyidence of the handwriting expert 
should be taken. I allow this application 
and set aside his order. The respondent 
shall pay the costs of this application: 
adTOcate’s fee two gold mohurs. 

D.S./B.E. Application allowed^ 


to the duty of providing such necessaries, a 
father has also to provide for some sorb of 
training for his child to fit him to take a 
place in society. Sir William Backstone in 
his Commentaries on the Laws of England. 
Vol. 1, p. 426, Edn. 4, says : 


^ A. L R. 1939 Rangoon 95 

Mackney J, 

Maung Shwe Ba 

V. 

Ma Thein Nya 

Criminal Eevn. No. 727-B of 1937, 
Decided on 1st March 1938 ; reference 
made by Sess. Judge, Tavoy and Mergui, 
D/- 17th December 1937. 

# (a) Criminal P. C. (1898), S. 488—Main- 
tenance includes education of child. 

Man does not live by bread alone, nor is he like 
the animals. In a civilized state, a human child 
cannot be maintained simply by providing it with 
clothing and food. The mere maintenance of the 
body is not suflficient; provision has to be made for 
the child’s developing mind and conscience. Hence 
the meaning of ‘maintenance” as used in S. 488 
includes the education of children, that is to say, 
the minimum amount of education which the 
conventions of the country call for : (1907-1909) 1 
IJ BB (Cr) 17 and (1876) 1 Ch D 22$, Expl. 

[P 95 0 1 ; P 96 C 1] 

(b) Criminal P. C. (1898), S.488—Advanced 
age of child i$ change in circumstances. 

The advance in age of the child is a change of 
the child’s circumstances: (1893-1900) LB R 393 , 
Bel. on. ■ [P 96 0 2] 

Order.—Man does not live by bread 
alone, nor is he like the animals. In a 
civilized state a human child cannot be 
maintained simply by providing it with 
clothing and food. The mere maintenance 
of the body is not sufficient ; provision has 
to be made for the child’s developing mind 
and conscience: and in my opinion, in our 
time, maintenance" should be held to 
include this. Therefore it seems to me that 
any calculation which fails to take these 
matters into account is bound to result in 
an inadequate sum being estimated for the 
maintenance of the child. I am aware that 
in English law the word “maintenance” is 
restricted to the provision of necessaries 
such as food, clothing and lodging, and such 
an interpretation of the word was in con> 
formity, no doubt, with primitive ideas on 
the duties of parents and citizens. In our 
time however it is realized that in addition 


The last duty of parents to their children is 
that of giving them an education suitable to their 
station in life; a duty pointed out by reason, and 
ot far the greatest importance of any. Por as 
Puffendorf very well observes, it is not easy to 
imagine or allow, that a parent has conferred any 
considerable benefit upon his child by bringing 
him into the world, if he afterwards entirely 
neglects his culture and education, and suffers him 
to grow up like a mere beast, to lead a life useless 
to others, and shameful to himself. Yet the muni¬ 
cipal laws of most countries seem to bo defective 
^ this point, by not constraining the parent to 
bestow a proper education upon his children. 


j-iiw learnea commentator then points 
out that 

the Legislature has put education within the reach 
of all by the Statute 33 & 34 Viet. c. 75 . under 
w^hich parents may now be compelled to cause 
their children, between the ages of 5 and 13 to 
attend the schools provided by the school boards 
constituted under that Act, unless they are already 

educated at some other efficient 


Thus, it would seem that the law of 
England has provided for the education of 
children otherwise than by extending the 
meaning of the word “maintenance,’' a 
course which it would be most confusing 
to take in view of the manner in which the 
English law develops. The same considera. 
tiODs do not apply to the codified law of 
Burma. In the Code of Criminal Procedure,, 
there is no definition of the word “main, 
tenance", and it seems to me that the 
Courts should interpret the word in confor¬ 
mity with the reasonable requirements of 
the public conscience. It does not appear 
to me to involve straining the meaning of 
the word to say that it means, not only tho 
maintenance of the body but also of the 
mind. The contrary view has been taken in, 
(1909) 1 U B R Cr 17.^ The learned Judi¬ 
cial Commissioner however supports his 
conclusion mainly by relying on the use of 
the word in the English law. I have re. 
ferred to the case in (1876) 1 Ch D 226,^ 
which the learned Judicial Commissioner 
quoted but had not the opportunity of 
reading. It was there held that the expenses^ 
of education of children are included in 


A.. am V, mi 211 S n.yu, 11909 } lURRn*- 
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their mainteDance and support : Sec. 26 of 
Lord Cranworth’s Act (23 & 24, Viet. c. 145) 
applied in that particular case. The part of 
the Section in which the word “mainten¬ 
ance" occurs is as follows: 

In all cases where any property is held by 
trustees in trust for an infant, either absolutely, 
or contingently on his attaining the age of 21 
years, or on the occurrence of any event previously 
to his attaining that age, it shall be lawful for 
such trustees, at their sole discretion, to pay to 
the guardians (if any) of such infant, or otherwise 
to apply for or towards the maintenance or edu¬ 
cation of such infant, the whole or any part of 
the income to which such infant may be entitled 
in respect of such property, whether there be any 
other fund applicable to the same purpose, or any 
other person bound by law to provide for such 
maintenance or education. 

The Legislature seems to have realized 
that not only maintenance in the older 
meaning of the word but also education 
were fittingly to be provided for children, 
and that education was in fact merely an 
additional form of maintenance which the 
present conscience of society considers 
should be given to the children. I have 
also examined the article on Mainten¬ 
ance" in Stroud’s Judicial Dictionary, to 
which the learned Judicial Commissioner 
refers and I think it is clear from the Acts 
referred to therein that education is consi¬ 
dered as an extended form of maintenance, 
for the two words seem to be constantly 
•coupled, as if mutually explanatory, and 
not denoting two distinct ideas but together 
expressing one idea—the modern idea of 
“maintenance." I do not think we are 
bound to adopt the (according to modern 
-thought) restricted meaning of “mainten¬ 
ance" found in English law ; and I see no 
possible objection to including in the mean¬ 
ing of “maintenance" as used in Sec. 488, 
Criminal P. C., the education of children, 
that is to say, the minimum amount of 
education which the conventions of the 
country call for. 

The applicant Maung Shwe Ba is obvi¬ 
ously in a position to maintain his child 
adequately. The very fact that such a 
maximum as Bs. 100 has been fixed under 
the Code for the sum which a father may 
be compelled to contribute monthly to the 
maintenance of his child shows that it is 
intended that the general circumstances of 
the child and its parents should be taken 
into consideration to some extent. It is 
true that the circumstances of the appli¬ 
cant have not apparently changed since the 
•original order for maintenance was passed, 


but I cannot agree with the learned Sies. 
sions Judge that the advance ib age of the 
child is not a change of the child’s cironm. 
stances. It most clearly is: see (1893.1900) 
L B R 393.^ A child of seven would, in my 
opinion, cost almost twice as much to main, 
tain as a child of four, speaking of a child 
in the position of the child in question. It 
is true that the sum of Bs. 6 was thought 
sufficient, three years ago, both for the 
child of 4 and . a child of 1, and that the 
child of 1 having died, the child of 4 has, 
with the positive acquiescence of the appli. 
cant, been receiving the whole of the allow- 
ance of Bs. 5 however out of this original 
amount of Bs. 5 the child of 1 can scarcely 
have used any very appreciable amount. It 
must have been intended almost entirely 
for the elder child- 

a • 

I consider that a monthly allowance of 
Bs. 7 is the minimum that in the present 
circumstances should be awarded. I agree 
that the amount of Bs. 12 is excessive be¬ 
cause it is based on a calculation of the fees 
required to send the child to an Anglo- 
Vernacular School. So long^as some mini¬ 
mum schooling is provided for the child, I 
do not think that its guardian can claim 
more under the summary procedure of the 
Criminal Procedure Code. If it is thought 
that Maung Shwe Ba should be compelled 
to provide for the education of bis child in 
an Anglo-Vernacular School, the guardian 
might have recourse to a civil suit. The 
order of the headquarters Magistrate is 
altered and the allowance of Bs. 12 which 
he has directed to be paid shall be reduced 
to one of Bs. 7 per mensem : and the order 
as to costs is set aside, as there is no po5^ 
to award costs under Sec. 489 of the Code, 
but only under Sec. 488. 


D.S./B.K. Order modified. 



3. Charles Kepean v. Ma Kyaw, (1893-1900) 
B B 393. 
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Roberts 0. J. and Mosely J. 

Mrs. Q. T. Berry — Appellant. 

V. 

Bailiff, Insein Dist. Court — 

Respondent. 

Letters Patent Appeal No. 8 of 1938, 
Decided on 15th November 1938, from 
•decree of High Court in S. A. No. 94 of 
1938, D/- 12th May 1938. 

Provident Funds Act (1925), S. 3— Equitable 
assignment of funds held by railway cannot be 
created by employee agreeing to transfer them 
when he would receive them. 

An employee of a Railway Company cannot 
create an equitable assignment of the provident 
funds held by the railway by agreeing to transfer 
the funds when they would be received by the 
••employee, [P 97 0 1, 2] 

A. Robertson — for Appellant. 

Dhar (Jr.) and S. Bhattacharyya —■ 

for Despondent. 

Roberts C. J. — The appellant, Mrs. 
'G. T. Berry, claims that certain sums of 
money which were paid over to her on 
•various dates when her husband Mr. G. T. 
Derry, who had been a railway employee, 
received them from the Railway Provident 
Fund were her property and could not be 
■taken by the receiver, nor could the trans- 
ttction by which they were made payable 
to her become voidable under Sec. 53, Pro. 
vincial Insolvency' Act. The receiver in 
dnsolvency sought to have these transac. 
tions declared voidable as against him. It 
-appears from the facts that Mr. and Mrs. 
Berry were married on 20fch February 
1936, and it is alleged on behalf of Mrs. 
Berry that an oral agreement was entered 
into shortly before the marriage whereby 
;Mr. Berry promised to hand over all the 
sums which he should receive from the 
Provident Fund, whether by way of ordi¬ 
nary payments or of additional gratuities, 
to his wife and that he also made her his 
nominee in the event of his death. At that 
time, of course, the transaction, if any, 
which took place would be governed directly 
by S. 3, Provident Funds Act, 1925, the 
material words of which run as follows : 

A compulsoty depoBit in any Government or 
Railway Provident Fund ehall not in any way be 
capable of being aesigned or charged. 

In the face of this Section, Mr. Robertson 
on behalf of Mrs. Berry says that there 
was an oral agreement between the parties 
constituting an equitable assignment of the 
fund in question when Mr. Berry received 
it into his hands. In my opinion, the 
1939 R/18 & U 


placing of such an interpretation, upon any 
agreement which may have been entorod 
into between the parties ignores the provi- 
siona of the Section to which I have ro. 
ferred. Since then, at the time when the 
alleged agreement was entered into, nol 
assignment or charge upon the moneys in 
the Provident Fund could be eflfectuated, 
we have to consider what the position was 
without it; and in particular we have to 
look at S. 63, Provincial Insolvency Act, 
Strenuous efforts have been made by Mr. 
Robertson to contend that this case does 
not fall within S. 53, Provincial Insolvency 
Act, but it has been pointed out to him 
that one or other of these statutes makes 
his position as an appellant impossible. The 
material words of Sec. 53, so far as they 
relate to transfers of property made in 
consideration of marriage, are as follows : 

• Any transfer of property, not being a transfer 
made before and in consideration of marriage, 
shall, if the transferor is adjudged insolvent on a 
petition presented within two years after the date 
of the transfer, be voidable as against the receiver 
and may be annulled by the Court. 

The transfer of property which took 
place occurred as soon as the moneys were 
received into Mr. Berry’s hands from the 
Railway Provident Fund, and each of the 
payments from the Railway Provident 
Fund was made long after the marriage. 
Each of the transfers of property by Mr. 
Berry to his wife was a transfer made nob 
before and in consideration of marriage, 
and the transfers plainly fall within the 
ambit of S. 53, Provincial Insolvency Act, 
and accordingly, are voidable on a petition 
presented within two years of the transfer. 

It is plain that the learned District Judge 
and the other Judges in the Courts below 
properly appreciated the burden of proof 
and had in mind the considerations which 
have been laid down by their Lordships of 
the Privy Council in 12 Rang 105.^ The 
position has always been that Mr. and Mrs. 
Berry were unable to create an equitable 
assignment or indeed any charge upon the 
properties in the hands of a third party 
where that third party was a railway hold¬ 
ing a provident fund, and so far as the 
subsequent transfer is concerned, S. 63, Pro¬ 
vincial Insolvency Act is of direct applica¬ 
tion. It follows that the receiver’s conten¬ 
tions are shown to be good by virtue of the 
application of these Sections alone, and, in 


1. Pope V. Official Assignee, Rangoon, (1934) 21 
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my opinion therefore this appeal ought to 
be dismissed "with costs, seven gold moburs. 

Mosely J. —I agree. 

D.S./b.K. Appeal dismissed. 


A. 1. B, 1939 Rangoon 98 

Bagulet and Mosely JJ. 

B. M. Kharwar — Appellant. 

V. 

A, A. M. Motiwala Ltd. — Respondent. 

First Appeal No. 75 of 1937, Decided on 
30th March 1938, against decree of High 
Court in Civil Regular Suit No. 241 of 
1936. 

(a) Trade Mark — Infringement of—Plaintiff 
importing grey sheetings with trade mark con* 
sisting of nine serpents arranged in circular 
design and known as ‘Mwe KoGaung*—Defen* 
dant also importing grey sheetings with trade 
mark consisting of nine mongooses arranged in 
a similar circular design with words **Mweba 
Ko Gaung Tazeik*'— Rest of the features same 
» Word ** Mweba standing for mongoose 
unknown to lower classes of Burmese— Plain* 
tiff acquiring reputation for his sheetings starting 
his business earlier than defendant — Defen* 
dant*8 design held colourable imitation of 
plaintiff’s mark. 

The plaintiff, a firm importing grey sheetings, 
sued the defendant, a firm also importing grey 
sheetings, for infringement of his trade mark, 
which consisted of nine serpents arranged in a 
circular design. The mark was known in Burmese 
as “Mwe Ko Gaung“ (Mwe standing for serpents). 
It bore the words “M. B. M. K. (name of the firm), 
sole importers for Burma, Made in India.” The 
complainant’s mark complained of consisted of 
nine animals said to be mongooses, arranged in a 
similar circular design with the words “Mweba 
Ko Gaung Tazeik” in the centre (Mweba standing 
for mongoose), the “Ko” not being written in 
words but having the Burmese figure nine written 
in an extremely snakelife fashion. Below were the 
words “A. A. M. M. Ltd. B. (name of the firm). 
Made in India.” The mongooses were made to 
look as much like snakes as possible. The mon* 
goose is an uncommon animal in Burma and its 
Burmese name “Mweba” was not generally known 
among the lower classes. The plaintiff had been 
doing extensive business, starting much earlier 
than the defendant, and his grey sheeting had 
acquired a reputation in the market as the nine 
serpents’ brand : 

Held that it was perfectly clear that the highly 
artificial mongoose design was a colourable imita* 
tion of the snake design. Beyond that it was 
abundantly apparent that the defendant's motive 
in taking the design of a mongoose was to confuse 
its Burmese equivalent “Mweba” with the plain* 
tiff’s snake or “Mwe” : (1889) 6 R PC 531, Bel. 
on; Case law referred. [P 103 O 1] 

(b) Civil P.C. (1908), 0.13, R. 2—Trial Court 
cannot base its decision on fraud never set up 
by defendants in written statement nor in 
issue, and based on document put'up for first 
time in cross*examination. 


A trial Court cannot base its decision on an alle*. 
gation of fraud never set up by the defendants in 
their written statement, nor in issue, and based om 
documents put for the first time in cro5s>ezaxnina* 
tion of the plaintiff’s witnesses and can be- disr©^ 
garded by the Appellate Court if so admitted by 
the trial Court without reasons; 3 M I A 1 (PG)i: 
AIR 1923 P G 73 ; 23 Mad 227 (P O) ;■ 
(1912) 29 RP C 465 and AIR 1928 Pat 55,Re\, 
on. [P 105 0 2 ; P 106 0 IJ 

(c) Trade Mark—Infringement of — Plaintiff 
need not in all cases affirmatively establish that 
he has not copied his trade mark. 

In all cases of infringement of trade mark, the- 
plaintiS need not affirmatively establish that he- 
has not copied his trade mark ; all that he ordi* 
narily does or is r^uired to do is to say that he- 
has adopted a certain trade mark and has acquired 
the sole right to use it. It is only when chal« 
lenged that be has to prove that he has not copied- 
it. It may be that if such a plea has been raised 
the defendants would have to show that the plain¬ 
tiffs’ user was deceiving the public : (1864) 4^ 
ERCh 965, Bxpl. [P 106 0 1> 

(d) Trade Mark—Abandonment — No parti¬ 
cular length of time is necessary. 

No particular length of time is necessary for 
abandonment. If a trade drops out of the use of a 
party and another gains the reputation in the trade- 
for goods made under the particular name, and his- 
name is associated with the mark and the mark 
associated with his name, so that all who deal in 
the goods consider that when they see the mark 
they see the goods made by the plaintiff, then the- 
original position of the competitor using the same- 
mark has practically disappeared : 40 Cal 814 and 
(1898) 15 R P C 134, Bel. on ; (1875) 31 LT 
285, Dieting, [P106 C 2)) 

(e) Trade Mark—Infringement of— Acquies¬ 
cence — When plainti^’s action amounts tO' 
acquiescence stated. 

In a suit for infringement of trade mark if the 
defendants prove that the plaintiff stood by know¬ 
ingly and let them build up an importfint trade 
until it had become necessary to crush it, then the- 
plaintiffs would be stopped by their acquiescence : 
(1878) 10 Ch D 247, Rel. on. [P 107 0 !)• 

(f) Trade Mark—Infringement of — Delay in' 
filing suit—Delay in itself may be a bar to suit*. 

Acquiescence is one aspect of delay. Delay wilh 
in itself, quite apart from acquiescence, be a bar tO' 
a suit, but only if such delay has cau^ a ohange- 
in the subject-matter of the action or brought 
about a state of things where justice cannot be 
done : (1878) 3 AC 1218, Foil. tP 107 0 h] 

B. Clark and ,J. K. Munshi — 

for Appellants. 

R Doctor and E. C. V. Foucar — 

for BespondenU 

Mosely J.—The plaintiff-appellant, B. 
M. Kharwar, a Hindu firm of importers o6 
grey sheetings, sued the defendant-respon¬ 
dent firm, A. A. M. Motiwala, Ltd., a 
Maiman Mahomedan firm also importing, 
grey sheetings, for infringement of tbe- 
plaintiffs’ trade mark, which consists oi 
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nine serpents or snakes arranged in a cir¬ 
cular design. This naark is known in Bur- 
mese as Mwe Ko Gaung.” The defendants' 
mark complained of is one of nine animals 
said to be mongooses, arranged in a similar 
circular design. The Burmese for mongoose 
is “Mweba”: and the mark has the words 
"Mweba Ko Tazeik” in Burmese in the 
centre. The plaintiffs averred in their 
plaint that they first discovered that the 
defendant company was importing and 
selling grey sheetings with the nine mon. 
goose mark in June 1936. It appears from 
the evidence that the plaintiffs had, for 
some years, been endeavouring to stop the 
defendants and others from importing grey 
sheetings with the mark of nine alligators, 
and that they hit upon the nine mongooses 
by accident (when the goods were opened 
at the customs). It is claimed in the plaint 
that the defendants’ mark was not merely 
calculated to deceive, but was deliberately 
adopted with the fraudulent intent of pas¬ 
sing off the defendants’ goods as the plain¬ 
tiffs’. The plaintiffs valued their loss at 
Rupees 2000, but alternatively claimed an 
account. They also prayed for the usual 
injunction, and an order for delivery up to 
them of the goods with this mark in the 
defendants’ possession. 

The written statement of the defendants 
was of the most evasive character. In para¬ 
graph 1 of the plaint, it is stated that the 
plaintiffs had been importing their mark 
since December 1928. In para. 1 of the 
written statement the defendants replied 
merely that they do not admit this. In 
para. 2 of the written statement the defen. 
dants stated that grey sheetings bearing a 
circular trade mark consisting of nine ani¬ 
mals or reptiles in a circle, had been im. 
ported into the Burma market for a 
number of years to the knowledge of the 
plaintiffs, and that that form of mark was 
common to the trade. In para. 4 the defen. 
dants admitted that the grey sheetings 
sold by the plaintiffs were known in the 
Rangoon market as serpent brand or Nine 
Serpent brand, and in Burmese as “Mwe 
Ko Gaung” sheetings. The purchasers of 
grey sheetings are mostly Burmese and 
very little of this commodity is sold to 
Indians. In para. 5, the defendants stated 
that they had been importing and selling 
grey sheetings with the nine mongoose 
mark and the words “Mweba Ko Qoung 
Tazeik.” The defendants claimed that they 
bad imported it since 1931, when they 
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made a declaration of this mark which was 
registered in the registration ollico, and 
that their goods had acquired a reputation 
under the mark of nine mongooses or 
weasels or, in Burmese, “Mweba.” 

The defendants denied that their mark 
was a fraudulent imitation of the plain¬ 
tiffs’, or even that it resembled it or was 
likely to be passed off as the plaintiffs’ 
mark. In para. 11, the defendants denied 
that the plaintiffs were entitled to the 
exclusive use of the nine animals in a circle, 
and claimed again that such a mark was 
common to the trade and had been used by 
others before the plaintiffs. It is to be 
noted that the defendants nowhere denied 
the plaintiffs’ exclusive right of use of the 
mark of Nine Snakes or ‘Mwe Ko Gaung'. 
They merely claimed that the use of a mark 
consisting of nine animals or nine reptiles 
in a circle was common to the trade, and 
that has all along been admitted by the 
plaintiffs. One of the other trade-marks 
admittedly used in the market is that of 
Nine Tortoises, and there are several marks 
of animals. What the plaintiffs claimed, of 
course, was the exclusive use of the mark 
of Nine Serpents and of the designation 
Mwe Ko Gaung’. On these pleadings, issues 

were framed, amongst others, as follows: 

1. Has the plaintiff firm a right of exclusive 
user of the trade mark of Nine Serpents, which is 
marked as Exhibit A 7 

2. Is the trade mark of the defendant company 
which is marked Ex. B, a colourable imitation of 
the trade-mark A ? 

3. Has the plaintiff firm lost its right of action 
by reason of delay and/or acijuiescence ? 

In the course of the case when witness 4 
for the plaintiff, appraiser Mr. Stuart, was 
being examined, the defendants produced 
Ex. 6 on 27th April 1937. This was not 
produced at the first hearing of the case, 
but only in cross-examination of this wit¬ 
ness. Ex. 6 is grey sheeting made by the 
Kanega Fuchi Spinning and Weaving Co. 
of Japan, and bears the firm's name, and 
the words, ‘Made in Japan’. It consists of 
a circular representation of nine dragons 
coiled, mouths open, no tongues showing, 
long tails, and two hind legs and one fora 
leg. This, of course, is a manufacturer’s 
mark. The plaintiffs’ Nine Snake mark and 
the defendants Nine Mongoose mark are 
imported from Bombay, and bear tha 
importer’s mark on them. The plaintiffs’ 
mark. Ex. A, consists of Nine Snakes, with 
forked tongues, coiled in a manner very 
similar to the nine dragons, with markings 
resembling those on the dragons. It bears 
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the words “ B. M. Kharwar, Sole Importer 
for Burma—IMade iu India . 

Tho defendants’ mark, Ex. B, consists of 
nine hybrid animals described by Professor 
jMoggitfc, Professor of Biology, (P. W. 2), 
as having a weasel body and a mongoose 
tail. (The weasel belongs to the bear tribe, 
the mongoose to the cat tribe.) In the 
centre of the design are the words ‘Mweba 
Ko Goung Tazeik,’ the ‘ Ko’ not being writ¬ 
ten in words, but having the Burmese 
figure nine written in an extremely snake, 
like fashion. Below are the words: ‘Abdulla 
Ally Mohamed Motiwala, Ltd., Rangoon,’ 
and ‘Made in India’. Both sides adduced a 
considerable amount of evidence. The plain¬ 
tiff cited himself and one of his assistants 
and a considerable number of dealers from 
up-country, who gave evidence not merely 
that the defendants’ mark was calculated 
to deceive, but that they themselves had 
actually succeeded in passing off the defen- 
dants’ mark as the plaintiffs. The defen¬ 
dants’ cloth is lighter in weight, 121b. to 
the piece, as against 13j, costing something 
over Es. 6 per piece as against the plain, 
tiffs’ Rs. 7-8-0 or Es. 7-12-0, and these 
dealers said that they are able to pass off 
the defendants’ commodity, or brand, as the 
plaintiffs’ and sell it for the same price, 
(Re. 1.1.0 for five yards), thereby making 
a much larger profit. No question was pub 
on Ex. 6, the Dragon Brand, to these Bur¬ 
mese witnesses, but the only Indian dealer 
called by the plaintiff, Pillai, (P. W. 6), 
was asked whether he would call the 
Dragon Brand by the name of Serpent 
Brand. His answer, I may say, was unin¬ 
telligible, but he would seem to have meant 
to say that the dragons could not be called 
serpents because they had legs. 

When it was seen that the defendants 
were endeavouring to make capital out of 
Ex. 6, the plaintiff Dulab Ram (P. W. 12), 
took it upon himself to give evidence about 
Ex. 6 in examination-in-chief. It appears 
that this Japanese mill had been exporting 
the Six Dragon brand grey sheeting and 
another Japanese firm had been exporting 
sheeting with a mark of two donkeys for a 
good many years into Burma, and that 
these were originally the sole exporters of 
grey sheeting to Burma from Japan. The 
Kanega Fuchi firm started exporting its 
manufacture to Burma about 1918. The 
plaintiff firm started business in grey 
sheeting in 1926, and then imported the 
Nine Dragon mark, Ex. 6. Dulab Ram says 


that at that time this trade-mark, Ex. 6, 
belonged to the Japanese manufacturer. 
Other firms in Rangoon imported the same 
mark. It is admitted by both sides that 
about 1928 the Japanese firm ceased export, 
ing grey sheetings to Burma, or else that 
Rangoon firms ceased importing it. Then 
the plaintiff firm in November 1928 got 
another Japanese mill to make for it grey 
sheetings with, not the Nine Dragons, bub 
the Nine Serpents mark. That mark, 
Ex. 2.W, is identical with the plaintiffs’ 
present markings. The sheeting bears the 
same words as Ex. A—“B. M. Kharwar, 
Sole Importer for Burma,” but it bears the 
words ‘Made in Japan’—not ‘India’. 

The plaintiff admitted that he used the 
Nine Serpents mark because the Nine 
Dragons mark was popular, and because 
the Nine Serpents mark looked ‘more like’ 
the Nine Dragons mark. He said that he 
would not have used the Nine Serpents 
mark if the Nine Dragons mark goods had 
still been coming from Japan. In April 
1930, India put on a prohibitive tariff on 
Japanese grey sheetings amounting to about 
38 per cent, ad valorem, which stopped the 
importation of such commodities for good. 
This duty was actually raised again later. 
The plaintiff is admittedly by far the 
biggest importer of grey sheeting, and his 
sales of this brand are said to amount to 
over 40 per cent, of the sales of grey sheet¬ 
ing in Burma. Ex. 0 shows that he 
imported nearly a lakh and a half’s worth 
of Ex. 2-W, from Japan in 1929 and 1930. 
When the duty was imposed the plaintiff 
got his brand in its present form, Ex. A, 
manufactured in Bombay. From March 
1930 up to June 1936, the plaintiff sold 
over seven lakhs of rupees worth of Ex. 2 
W and Ex. A. Against this, it appears from 
Ex. 25, that the defendant has impor^ 
about Rupees 90,000 worth of his Nine 
Mangooses Brand from 1932 to 1936| his 
sales being nearly uniform from the first 
year to the last. 

The plaintiff had, it would appear from 
the correspondence filed, always been on 
the qui vive to prevent infringements of 
his mark. He says, and I think there is no 
possible reason to doubt him, that the only 
infringement of which he knew was the 
defendants’ Nine Alligators brand. There is 
evidence that he stopped Karim Bros., from 
importing the Nine Alligators brand from 
Bombay when they gave a written under¬ 
taking, Ex. X, in May 1933, not to do so 
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in future. The plaintiff filed a suit in 1933, 

0. B. 61, against another firm in Bangoon, 

M. A. M. Motiwala, who were importing 

the Nine Alligators brand, and obtained an 

injunction by consent against them. The 

plaintiff also says that he got a verbal 

undertaking from the defendant firm after 

issuing the notice (filed) to them not to 

import the Nine Alligators brand. Although 

the defendants make out that they took no 

heed of the plaintiffs’ notice, it is obvious 

from their stopping the importation of the 

Nine Alligators brand in the years 1933 

and 1934, (Ex. 26), that the plaintiffs did 

successfully take action against them. 

• 

In the notices which the plaintiff issued, 
and in that suit, G. B. 61, the plaintiff 
claimed to have been importing the Nine 
Snakes brand from 1926. Beally he was 
importing the Nine Dragons brand until 
1928, and the Nine Snakes brand there¬ 
after. It would seem that the plaintiff was 
trying to tack on, as it were, his importa¬ 
tion of the Nine Dragons brand on to his 
importation of the Nine Snakes brand and 
the defendants have now endeavoured to 
make capital of this, and to attempt to 
show that the plaintiff identified the two 
brands. The defendants’ evidence consisted 
of that of Essa Haji Karim, their manager, 
(D. W. l), and of seven Maiman whole.sale 
or retail traders in sheetings. The case in 
the written statement disclosed obviously 
was that the defendants admitted that the 
plaintiffs’ grey sheetings had acquired a 
reputation as the Nine Serpents brand, but 
they denied, in the most evasive manner 
possible, that he had a right of exclusive 
user of such a mark, and they made out 
that their mark was not an imitation of 
his, that they had a right to use it, and 
that it had also acquired a reputation of 
its own. The defence disclosed in evidence, 
however was on a different line altogether. 
It was directed to show that the plaintiff 
imported the Nine Snakes brand in 1929 
while the Nine Dragons was still being 
imported from Japan or, at all events, was 
still in the Rangoon market for sale, and 
that therefore the plaintiff could never 
have acquired an independent reputation 
for his Nine Serpents mark. They tried 
also to show, I think, that the Nine Ser. 
pents mark was a fraudulent imitation of 
the Nine Dragons mark, and that therefore 
the plaintiff could not be entitled to relief. 
The law governing the issue of injunctions 
in oases of this nature is contained in Ss. 54 


and 56, Specific Relief Act. Illustration W 
to S. 54 is as follows: 

A improperly uses the trade mark of B. B may 
obtain an injunction to restrain the user, provided 
that use of the trade mark is honest. 

The words "honest use" would appear 
to relate to what is called in English law 
"false representation". S. 56 (j) lays down 
that an injunction cannot be granted when 
the conduct of the applicant has been such 
as to disentitle him to the assistance of the 
Court. The Illuss. (b) and (c) refer to this. 
Both are on false representation of the 
character or contents of the goods sold. 
The defendants, I may remark, did not 
succeed in showing that any of the goods 
of the Dragon mark were imported after 
the end of 1928 or were in the market 
much longer. The learned Judge of the 
trial Court dismissed the plaintiffs’ suit. 
He said that the plaintiffs had openly 
copied the Nine Dragons design while grey 
sheetings were still coming from Japan, 
and that the Kanega Fuchi Co. had been 
deliberately defrauded. He believed the evi¬ 
dence that the original mark of the Kanega 
Fuchi Co. was known in the Bangoon 
market as the Nine Snakes mark. He said 
that the plaintiffs had even claimed the 
Dragons mark as their own. The case in 
46 E R 965* at page 967 was relied on to 
show that in a passing off action the plain¬ 
tiffs must establish affirmatively that the 
mark in question has been applied by them 
properly, that is to say, that they have 
not copied any other person’s mark, and 
that the mark does not involve any false 
representation. 

In reply to the argument on behalf of 
the plaintiffs that all evidence as regards 
the plaintiffs’ acquisition of their Nine 
Snakes mark was inadmissible as the ques¬ 
tion had not been raised in the written 
statement, and because the written state, 
ment admitted the user and reputation 
acquired by the Nine Snakes mark prior to 
the introduction by the defendants of their 
Nine Mongooses mark, the Judge said that 
the plaintiffs’ right of exclusive user of 
this trade mark was specifically denied in 
paras. 2 and 11 of the written statement, 
and that the question of plaintiffs' mode of 
acquisition of the mark went to the very 
root of their right of action, and therefore 

1. M'Andiew v. Bassett, (1864) 4 De Q- J & S 
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■would have to be considered even if ifc were 
not raised by the defendants. As regards 
the question of imitation, the learned Judge 
said that ho would have no difficulty what¬ 
ever in laying down that the defendants’ 
design was a colourable imitation of the 
plaintiffs’. It was pointed out that the 
defence that the general design of nine 
animals or reptiles, etc., arranged in a cir¬ 
cular form had become common to the 
trade was irrelevant, as the distinctive part 
of each design was the particular animal, 
reptile, etc. used. Plaintiffs’ mark, Ex. A, 
it was said, had been on the market several 
years before the defendants’ mark, Ex, B. 
(The plaintiffs’ mark was on the market 
in 1929, the defendants’ in 1932.) “in the 

plaintiffs’ mark Ex. A” it was said, 
the snakes are shown in an unnatural, hut never¬ 
theless conventional, posture. In the defendants’ 
design Ex. B, the mongooses are drawn in an 
attitude which is neither natural nor conven¬ 
tional, but altogether extraordinary, and it is clear 
that they have been made to look as much like 
snakes or dragons as possible. Moreover, the print¬ 
ing of the word ‘mweba ko gaung’ in the centre of 
the design shows an intention to imitate the name 
by which the plaintiffs’ mark is known. The 
mongoose is an uncommon animal in Burma, and 
its Burmese name ’mweba’ is not generally known 
among the lower classes; the liability to confus- 
sion with the very common word ‘mwe’, which 
means snake, is obvious. As regards the quality of 
the cloth it is sufficient to remark that the matter 
does not have to be judged from the standpoint of 
a purchaser who is able to examine both classes of 
goods side by side. I have no doubt that the defen¬ 
dants did introduce this mark with the deliberate 
intention of getting a footing in this lucrative 
trade at the expense of the plaintiffs, and that 
their mark is a colourable imitation of the plain¬ 
tiffs’ nine snake mark. 

But the learned Judge went on to say 
that several other of the circular nine 
animal designs produced by the defendants 
resembled one another and Exs. A and B 
in the same way, and some of them were 
on the market even before Ex. A. He said 
that they were all, in fact, colourable imi- 
tations of the Japanese Company’s design, 
Ex. 6. The plaintiffs, it was said, based 
their claim on the abandonment of the 
mark by the Japanese Company and on 
their being the first firm to reintroduce 
the mark — (it should have been said a 
somewhat similar mark of their own),— 
after such abandonment. It was held that 
the plaintiffs had deliberately infringed the 
Japanese mark while it was stiU being used 
by the Japanese Company, and that there 
was no evidence whatever of an intentional 
abandonment of the mark of the latter 
company. In this connexion the Judge 


relied on the circular, Ex. 19, which pur¬ 
ports to have been issued by the Japanese 
Company on 7th June 1933. The learned 
Judge went on to hold that even if the 
Japanese Company had abandoned the 
mark, that had become publici juris, and 
that the plaintiffs could not acquire a right 
to the exclusive use of it, quoting, (1878) 
7 Ch D 724^ and (1894) 11 R P G 281* at 
p. 292. The design, he said, “has ceased to 
be distinctive of the goods of any particu¬ 
lar person, and has become a design com. 
mon to the trade in grey sheeting”: (1872) 
7 Ch A 611* at page 628. 

As regards the further evidence of delay 
and/or acquiescence, the Judge held that 
this defence was not open to the defen- 
dants. He said that proof of constructive 
knowledge would be sufficient to discharge 
the burden which lay on the defendants, 
and that there was good reason to believe 
that the plaintiffs must have known of the 
sale by the defendants of grey sheeting 
bearing the Nine Mongooses mark several 
years before. It had been openly sold in 
Burma since 1932 as was shown by the 
evidence of the dealers called by the plain¬ 
tiff himself, and with the exercise of the 
most ordinary diligence the plaintiff could 
have obtained knowledge of the import 
and sale of these goods as long ago as 1932. 
It was held that this defence was not open 
to the defendants because their use of the 
Nine Mongooses mark began in fraud. The 
learned Judge remarked that the defen¬ 
dants admitted that the plaintiffs were 
doing an extensive business in the Nine 
Snakes mark before they adopted their 
mark, which was a colourable imitation of 
the plaintiffs’ mark, with the deliberate 
intention of attracting to themselves part 
of the plaintiffs’ trade. 10 Rang 133,® was 
cited to show that only a defendant who 
has acted in ignorance of the rights or sup¬ 
posed rights of the plaintiff can set up the 
defence of acquiescence. 

The main grounds of appeal are: (l) That 
the plaintiffs had succeeded in establishing 
a right of exclusive user of the d esign 

2. In re Hyde & Co.’s Trade Mark, (1878) 7 Oh P 

724=64 L J Ch 396»=38 L T 777. 

3. National Starch Manufacturing Co. v. Munn's 

Patent Maizena and Starch Go., (1894) A 0 

276=63 L J P 0 112=6 R 462=11 RP0281. 

4. Ford V. Foster, (1872) 7 Ch A 611=41 L J Oh 

682=27 L T 219=20 W R 818. 

6 . Mohideen Bawa v. Rigaud Perfume Manufac¬ 
turers, (1932) 19 A I R Rang 114=187 1 0 891 

=10 ^ng 133. 


1939 


B. M. Kharwar V. A. A. M. Motiwala Ltd. (Mosely Jj Rangoon 103 


Ex. A. (2) Thfifc in spite of the plaintiffs’ 
objections the Judge failed to disallow evi¬ 
dence relating to the rights of the Japanese 
■manufacturer who was not a party to the 
■suit and about whom no reference was 
made in the written statement. (3) That 
the circular, Ex. 19, had not been proved. 
(4) That the finding that the plaintiffs had 
•been guilty of fraud was wholly unjustified 
as no plea of fraud was raised in the written 
statement, and that the plaintiffs were 
taken by surprise by the defendant’s line 
■of attack. (5) That the Judge confused the 
•right of user of the Nine Serpents mark 
'with the question of the user of the design 
of nine animals arranged in a circle, and 
‘(6) that in the written statement the 
defendants admitted the user and reputa¬ 
tion of the plaintiffs’ Nine Serpents trade 
mark; that their defends was really that 
‘the design of nine animals was common to 
the trade, that their own design was dis¬ 
similar to the plaintiffs’ and that the 
plaintiffs had been guilty of delay and 
acquiescence. 

In my opinion, all these grounds of 
appeal are fully justified. It is not neces- 
•sary to refer in much detail to the evi¬ 
dence ; I would entirely adopt the learned 
Judge’s remarks as to the features of the 
two trade marks Exs. A and B. It is per- 
fectly clear, in my opinion, that the highly 
artificial mongoose design was a colourable 
imitation of the snake design. Beyond this, 
at is abundantly apparent that the defen¬ 
dants’ motive in taking the design of a 
mongoose was to confuse its Burmese equi¬ 
valent ‘‘mweba” with the plaintiffs’ snake, 
or “mwe”. The mongoose is an uncommon 
animal in Burma, and hardly known, if at 
all, in Lower Burma, though the name 
■occurs in Burmese “zats” and fairy tales. 
There is evidence of the plaintiffs' Bur. 
mese dealers that some of them do not 
■even know what a mongoose is like. On 
■this question of imitation of names, see 
<6 B P^C 631.® It was hold there that the 
word “ demotic ” was an imitation of the 
word ” demon The Maiman witnesses 
•called for the defence tried to make out 
•that the Japanese dragon could have been 
called snake “ mwe" in Burmese. That of 
•course was to support their case and show 
that the serpent design was an imitation 
of the dragon but it is inconceivable that a 
Burman, who is used to the Burmese word 

Slazenger v. Feltham & Oo., (1889) 5 T L B 
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for dragon *' nga ” and who sees dragons in 
every village monastery, could make such 
a mistake, nor was any question put on this 
by the defendants to the plaintiffs’ Bur¬ 
mese witnesses. 

It is said that the plaintiffs' dealers are 
nob to be believed when they say that the 
use of the design of the Nine Mongooses 
and the use of the word “mweba" or mon¬ 
goose facilitated their passing off of the 
Mongoose mark as the Snake mark because 
they themselves are confessedly guilty of 
fraud. But, they merely say what is obvious 
on the face of it. These witnesses admitted 
that the defendants’ mark had been on the 
market since 1934. The evidence of witnes¬ 
ses 3, 5, 8, 9, 11, 13 and 14 is mostly to 
the same effect as to this and as to their 
passing off of the defendant’s goods as the 
plaintiffs’. I do not see how the plaintiff 
must necessarily have known of these sales 
of the defendants’ goods in the jungle. Not 
a single question was pub him on the point. 
He does not maintain any supervisory or 
collecting staff there nor would it appear 
that he does so in Rangoon. Nor would he 
ordinarily have known of the defendants’ 
declaration of their mark in the Registra- 
tion Office in 1931. There are abundant 
indications in the evidence that the defen¬ 
dants were importing the Nine Alligators 
mark surreptitiously. This mark in its ori¬ 
ginal form, 2 V, bore the name of the 
manufacturer, Adamjee Haji Oomar Moti. 
wala of Bombay, and so could be traced. 
As I have said, the defendants ceased to 
import this brand for two years, in 1933 
and 1934. The alligators in the design had 
no limbs or, at most, one very rudimen¬ 
tary one, and resembled snakes. It appears 
that after 1935 the defendants changed the 
design of alligator, perhaps when they 
thought it would be safe to do so, and 
imported a slightly different design, Ex. 2 
B, this time with their own name, Abdulla 
Ally Mahomed Motiwala, and not with 
that of the manufacturer’s. These alliga¬ 
tors have one fore and one hind leg but 
still the design is snake-like. It is quite 
clear from the admissions of defendants’ 
agent, D. W. 1, that he looks on these alii, 
gators. Exhibit B, as dangerous, and has 
imported them surreptitiously. 

Since the plaintiffs’ action in June 1936, 
one consignment has been retained in Bom¬ 
bay. In the consignments that managed to 
get through, in spite of the plaintiffs put¬ 
ting the customs to watch, many of the 
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bales -were imported on separate invoices. 
This was obviously done so that if one bale 
was opened and found to contain the Nine 
Alligator brand and all the bales on that 
invoice were seized, then the bales on the 
other invoices would escape. If the defen. 
dants managed, as they must have done, to 
get their Alligator brand surreptitiously 
through the customs, there is no reason 
why the Nine Mongooses brand should not 
have similarly been surreptitiously impor¬ 
ted. It must be remembered that the manu¬ 
facturer of the Mongoose brand was not 
named on the sheeting, and that it would 
be difficult to trace him in Bombay unless 
a consignment was caught. As to the evi¬ 
dence for the defence, the defendants' agent, 
Essa Haji Karim, D. W. 1, admitted the 
plaintiffs user of (Ex. A) Nine Serpents 
mark in the following terms: 

In 1929 I knew that the plaintiffs were using 
Ex. A mark (nine serpents) on grey sheetings. I 
knew it also in 1930. 1931, 1932 and all succeed¬ 
ing years. In 1929, I knew that this mark Ex. A 
was known as ‘Mwe-ko-gaung’ and I have known 
this throughout from 1930 up to date. In 1931, I 
only knew this much, that their mark was kuown 
as the nine serpents mark, and that it had ac¬ 
quired reputation. 

This appears to me to be an unequivocal 
admission that the plaintiffs had acquired 
the right to use Ex. A mark, though in 
cross-examination, after the luncheon inter¬ 
val, the witness did say that he contended 
that they had not acquired that right. As 
regards the trade mark Ex. 6, this witness 
said that he stopped importing it after the 
end of January 1928. He made out vaguely, 
like other witnesses, that other importers 
imported it in the next year, 1929, but no 
witness could prove that he himself had 
done so, and the latest date of import 
proved was 14th December 1928; vide the 
invoice book and the evidence of the second 
defence witness, Abdul Gany Ahmed, direc¬ 
tor of Karim Bros. According to the plain, 
tiff, the Japanese manufacturers refused to 
supply the Dragon brand in 1929. The 
first defence witness admitted that supplies 
ceased in 1928. The reason he gave was 
that the Japanese put up the price to an 
impossible height as there was a great 
demand from Manchuria for the article. It 
matters little what the reason was. It is 
really admitted that the Rangoon market 
was lost to the Japanese manufacturers 
from 1929 by their own action, and irre¬ 
trievably lost when prohibitive duties were 
put on in March 1930 and later. 


According to the second defence witness^ 
the Dragon mark was called in Gujarati 
'Marking Nau Sap”—Nine Snake mark. It 
is possible that it was so called in Gujarati 
or Hindustani in default of a proper word 
for dragon in these languages but the Bur. 
mese market is the great bulk of the trade,, 
and there is not the slightest doubt that 
the Japanese mark was called dragon (naga} 
in Burmese and not snake (mwe). The third 
defence witness bought some of Ex. 6 on- 
20th November 1928 from the second de¬ 
fence witness. He sold his last piece on. 
14th July 1929. This witness admitted- 
that sixty per cent, of his sales of grey 
sheetings vrere of the Snake brand. Thfr 
fourth defence witness last imported Ex. & 
in March 1928 (Ex. 31). The fifth defence 
witness was the secretary of the Maiman 
Association in 1936. This witness made out 
that Ex. 6 was imported until 1929 or 1930 
which is obviously untrue. It would seem 
from his evidence that the plaintiff, a 
Hindu, and the defendant and his Maiman 
witnesses are probably not on good terms 
as the plaintiff had sued five firms and 
given notice to twenty-five Maniman firms, 
about another mark for which the plaintiff 
is the agent, the Three Chinaman mark. 

The sixth defence witness tried to make 
out that he was selling Ex. 6, the dragon 
mark, on 2nd November 1929, but it is- 
clear from what is said by the other wit¬ 
ness for the defendant, (about a dispute 
over these goods between the plaintiffs and 
Shakoor Moosa), that what he was selling 
was not the Dragon mark at all but was- 
the plaintiffs’ Snake mark and imported 
from Japan, Ex. 2.W. This witness ended 
by saying that he had no personal know¬ 
ledge of that quarrel about which he had 
spoken in examinatiou-in-chief. The seventh 
defence witness also made out that Ex. 6- 
came in late. He said that it probably 
ceased coming in 1930, and that he bad 
bought Ex. 6 from the plaintiff from 17th 
April 1929, but he did not produce his^ 
books and the reason he gave for saying, 
that these goods were of Ex. 6 mark and not 
Ex. 2.W is no reason at all. This witness^ 
admitted that the plaintiffs’ nine serpent 
mark was known as the standard mark. 
The eighth defence witness admitted that 
most customers bought by the mark. 

It is an amusing commentary on the- 
proposition that the plaintiff must bave^ 
known bf the importation of the nine mon> 
gooses mark (and every other mark), that 




B. M. Khabwar V. A. A. M. Motiwala Ltd. (Mosely Jj Rangoon 105 


most of these v^itnesses for the defence 
-were oross-examined about the 30 odd nine 
animal or nine letter marks in the market, 
and confessed their own ignorance of a 
large number of these marks, nor is it 
correct to say, as the learned Judge did, 
that the mongoose mark was the most 
important rival of the plaintiffs' serpent 
mark. The nine alligators mark was coming 
in equal quantities with the mongoose 
mark. We do not know about the numbers 
imported of the other marks, but the im¬ 
portations of the mongoose mark were only 
about one-eighth of the defendants' serpent 
mark. The judgment of the trial Court is 
not consistent on this point. I agree with 
remark at p. 4 that Ex. 6 brand was being 
imported in 1928, and some of it, perhaps 
a small quantity, must still have been on 
sale in the early part of 1929 ; bub it is not 
correct to say, as was said at p. 5, that it 
was imported in 1929 or 1930. It is very 
doubtful, in my opinion, whether this Ex. 6 
mark was imported in any quantity after 
the middle of 1928, and I do not think it 
has been proved that the plaintiff copied 
the nine dragons design by their Ex. 2.W, 
Nine snakes design, while the nine dragons 
design was still being imported into Ran¬ 
goon. This would have been dangerous, and 
the Kanega Fuchi firm would presumably 
have been informed about it by a Japanese 
firm at Rangoon, which imported the nine 
dragon mark, the Japan Cotton and Trad¬ 
ing Co., and have taken action, had not the 
Japanese company abandoned the mark. 
As regards Ex. 19, the contents and origin 
of this exhibit were admittedly not proved, 
and I fail to see therefore how it could be 
used in evidence at all. What the defence 
say about it that one witness received it 
from his Kobe office and issued it to another 
witness must be disregarded. 

This brings me to one of the most im. 
portant features of this case. In my opinion 
Ex. 6, on which the defence was mainly 
founded, and Ex. 19 were inadmissible in 
evidence. They are not in the defendants’ 
affidavit of documents. The only thing 
remotely resembling Ex. 6 is item 11 in the 
defendants' affidavit of documents which is: 
“Sale notes for goods of nine dragons pur¬ 
chased by the defendants’ firm from Japan,*' 
and that could have given no indication to 
the plaintiffs of the line of defence set out. 
It might have referred, and should have 
referred, to the defence raised in the written 
statement that the mark of nine animal 


was publici juris. The same remark applies 
to Ex, 19. Not only were these two docu¬ 
ments, Ex. 6 and Ex. 19, not in the affidavit, 
nor disclosed in the written statement but 
they were nob even produced at the first 
hearing. Ex. 19 was only produced on 30tb 
' April 1937 in cross-examination. Order 13, 
Rule 1, Civil P. 0., says that parties shall 
produce at the first hearing of the suit all 
the documentary evidence in their posses¬ 
sion or power, on which they intend to 
rely, and Rule 2 says that no documentary 
evidence which has nob been so produced 
shall be received at any subsequent stage 
of the proceedings unless good cause is 
shown to the satisfaction of the Court for 
the non.production thereof; and the Court 
receiving any such evidence shall record 
the reasons for so doing. No such reasons 
were recorded. The evidence was admitted 
in spite of the plaintiffs’ objection. In my 
opinion this evidence should be in this case 
disregarded as inadmissible. The Appellate 
Court is entitled to interfere in such a case 
where the trial Court has acted without 
discretion: 7 Pat 589.^ 

Such a rule is even more incumbent on 
the trial Court where the documents pro¬ 
duced are sought to be used to establish a 
charge of fraud against the plaintiff, and a 
fraud not even adumbrated in the written 
statement. In this connexion Mr. Clark for 
the appellants’ cites the following cases : 

3 M I A at page 18: “Fraud is not to 
be assumed upon conjecture however pro¬ 
bable;” 45 M L J 363° at p. 369; “Fraud 
must be proved by established facts or 
inferences legitimately drawn:” 23 Mad 
227,^° where it was held by their Lordships 
of the Privy Council that the ground on 
which the High Court had proceeded had 
not been established by evidence on an issue 
between the parties, and that therefore the 
High Court’s order could not be sustained. 

It is undeniable, of course, that the trial 
Court could not base its decision on an 
allegation of fraud never set up by the 
defendants in their written statement, not 
in issue, and based on documents put for| 

7. Hari Kam v. Fori Ram, (1928) 15 A I R Pat 

555=110 I C 536=7 Pat 689. 

8 . Sheik Imdad Ali v. Kootby Begum, (1841-46) 3 

MIA 1=6 W R 24=1 Suth 124=1 Sar 227 

=18 B R 398 (P C). 

9. Satish Chandra v. Satish Kantha Roy, (1923> 

10 A I R P C 73=73 I C 391=45 M L J 363 

(P 0). 

10. Mohamed Mira Eavuthar v. Savvasi Vijaya 

Raghunadha, (1900) 23 Mad 227=27 I A 17 

=10 M L J 1=7 Sar 661 (P 0). 
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the first time in cross-examination to the 
plaintiffs’ witnesses: (1912) 29 E P C 465.^^ 
But the learned Judge relied on 46 E R 
965^ for the proposition that the plaintiff 
had, in a passing off case, to establish 
affirmatively that his mark was not a copy 
of any other person’s mark. The passage 
cited (page 967 ibid) is this : 

The essential ingredients for constituting an 
infringement of that right (the right to a trade 
mark) probably would be no other than these : (1) 
that the mark has been applied by the plaintiffs 
properly, (i. e. to say), that they have not copied 
any other person’s mark, and that the mark does 
not involve any false representation ; (2) that the 
article so marked is actually a vendible article in 
the market, and (3) that the defendants, knowing 
that to be so, have imitated the mark for the pur¬ 
pose of passing in the market other articles of a 
similar description. All these ingredients, all these 
requisites, are to bo found in the case before me. 

I am unable to find any later case, and 
DO case has been cited, where the first of 
these requisites has been quoted with ap¬ 
proval. In what follows of the judgment 
there was no further reference at all to the 
first ingredient said to be essential to con¬ 
stitute an infringement, nor in that case was 
there any question whatever of the copying 
of a mark. The learned Lord Chancellor 
appears to have been merely animadverting 
in general on what were the relevant 
matters to decide in a trade mark case. 
What was meant was clearly, that the 
plaintiff must prove, if challenged, and if 
proof is tendered to the contrary, that he 
has not copied his trade-mark, and by 
copying is meant, not merely copying a 
design, but copying a mark which is the 
property of somebody else in the same 
trade; for a mark may be exclusive pro¬ 
perty in one trade and yet common or the 
exclusive property of another in other 
trades. Clearly, this judgment does not vouch 
for the proposition that in all cases the 
plaintiff must affirmatively establish that 
he has not copied his trade-mark, all that 
he ordinarily does or is required to do is to 
say that he has adopted a certain trade 
mark and has acquired the sole right to 
use it. It is only when challenged that he 
has to prove that he has not copied it. It 
may also be, as is argued for the appellant, 
that if such a plea has been raised the 
defendants would have had to show that 
the plaintiffs’ user was deceiving the public. 
At all events, if the plaintiff has shown 
that the Japanese company abandoned the 

11. Claudius Ash Sons and Go. Ltd. v. Invicta 

Manufacturing Go. Ltd., (1912) 29 R B.O 465. 


trade-mark, then it does not appear to me 
that the plaintiff, by appropriating it to 
himself successfully for some years and 
obtaining a reputation quite independent 
of the Japanese company for his own goods 
with this mark, not as a manufacturer’s 
mark, but as an importer’s mark, is dis¬ 
entitled by his conduct from obtaining the 
assistance of the Court. It is clear to me 
that the Japanese company did abandon 
their uso of this mark as a manufacturer’s 
mark in the Burma market. 

The cases cited by the trial Court for 
holding that the result of this abandon, 
ment is that the mark has become pubUci 
juris, clearly do not support any such pro¬ 
position. These are three cases where it was 
held that three designations of “Eureka,” 
“Maizema” and “Bank of England” bad 
ceased through disuse or by length and 
multiplicity of infringements to become the 
exclusive design of anyone and bad become 
common to the trade. But there was no 
question in the present case of the distinc¬ 
tive feature of the plaintiff’s design having 
become common to the trade. What is 
common to the trade is the general design 
of nine animals, letters, etc. as the plaintiff 
has admitted throughout. I may add that 
no particular length of time is necessary 
for abandonment : vide 40 Cal 814.^* 

In (1898) 15 R P 0 134‘® at page 140 it 
was said : 

It seems to me that if a trade drops out of the. 
use of a party .... and while that state of thing 
prevails another gains the reputation in the trade 
for goods made under the particular name, and 
his name is associated with the mark and the 
mark associated with his name, so that all who 
deal in the goods consider that when they sw the 
mark they see the goods made by the plaini^, 
then the original position of the competitor using 
the same mark has practically disappeared. 

That was a case of concurrent user, but 
the same remarks would apply in the pre¬ 
sent case. 

It is said by the defendant-respondent 
here that proof of actual deception of the 
customer (not merely of the dealer) was 
necessary for two reasons, firstly, that 
there was no intent to deceive proved, 
quoting (1899) 16 R P C 3^* and, secondly, 
because the defendant’s mark had been iQ 
the market for a long time, quoting (1875) 

12. Jagamath & Co. v. Oresswell, (1913) 40 Oai 

814=22 I 0 372. 

13. Daniel v. Wbitehouse, (1898) 1 Ch 686 — 

R P 0 134=67 L J Ch 262. • „ ^ 

14. Lever Bros. v. Beddingfield, (1899) 16 B P 0 ® 

=80 L T 100. 
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81 L T 285.^® I have held that the in. 
tent to deceive was obvious. (1875) 31 L T 
285'^ was a case where the defendants had 
been manufacturing cutlery with the well- 
known Rodgers’ name on it for a great 
many years, some 40 or 50 years, and had 
described their place of business Norfolk 
Works, the plaintiffs’ place of business 
being in Norfolk Street. No doubt in that 
case proof of actual deception was neces¬ 
sary. The present case depends on entirely 
different facts. Where it is obvious that 
there was an intent to deceive and the 
goods were, on the face of it, calculated to 
deceive, no proof of actual deception is 
necessary. 

As regards acquiescence, I would agree 
with the trial Court that the defendants 
are not entitled to set up such a defence. 
No doubt had they been so entitled, and 
had they proved that the plaintiffs stood 
by knowingly and let them build up an 
important trade until it had become neces. 
sary to crush it, then the plaintiffs would 
have been stopped by their acquiescence. 
IBut in the present case there is no reason 
whatever, in my opinion, to believe that 
the plaintiffs knew of the defendants’ trade 
in the nine Mongoose mark at all. There 
could therefore be no acquiescence : (1878) 
10 Ch D 247.^® Acquiescence is one aspect 
of delay. Delay will in itself, quite apart 
from acquiescence, be a bar to a suit, but 
only if such delay has caused a change in 
the subject-matter of the action, or brought 
about a state of things where justice cannot 
be done : (1878) SAC 1218.^^ Such is not 
the case here. 

To sum up: it appears to me that the 
plaintiff's have established their exclusive 
right to the use of the nine Serpent mark. 
I am of opinion that the defendants were 
not entitled in the pleadings and on the 
issues of this case to raise the plea that the 
nine Snake mark was an imitation of the 
nine Dragon mark, and that the plaintiffs 
therefore could acquire no exclusive user of 
it. Had such a defence been allowed, I am 
of opinion that, though the plaintiffs ori¬ 
ginally imitated the Dragon mark by their 
Snake mark, yet this was done when the 
Japanese company abandoned the Rangoon 
market, and did not disentitle the plaintiffs 

15. Rodgers y. Bodgera, (1875) 31 L T 285 = 22 

W K 887. 

16. Weldon v. Dicks. (1678) 10 Ch D 247 = 48 

L J Ch 201=89 L T 467=27 W R 639. 

17. Erlanger v. New Bombrere Phosphate Oo., 

(1878) 3 A 0 1218=89 L T 269=26 W R 66. 


to the right which they claimed. I would 
find that the defendants are barred from 
raising the plea of acquiescence, and that if 
they were not so barred, the plaintiffs had 
no notice of the defendants’ user and were 
not guilty of any delay in bringing their 
suit. The judgment and decree of the trial 
Court will have to be set aside with costs 
and there will be a decree that the plain- 
tiffs-appellants are entitled to the injunction 
prayed for, to delivery up for the purpose 
of erasure, to an account of damages suf¬ 
fered for three years, starting from three 
years before the institution of the suit and 
for costs. The scale and amount of costs 
decreed in the trial Court will stand. As 
for costs in the Appellate Court, I assess 
these at 15 gold mohurs the first two days 
of hearing, and ten gold mohurs each sue- 
ceeding day in this Court. I see no reason 
to certify for two counsel. 

Baguley J. — I agree with my learned 
brother and have little that I can usefully 
add. It seems to me that the respondent is 
bound to lose on account of the fact that 
he was obviously imitating the appellant’s 
mark, while the appellant had the right to 
use it as an importer’s mark. I have little 
doubt that he started by getting the name 

Mweba” (mongoose) as being the nearest 
he could get to “Mwe” (snake). He decided 
on a mongoose because the names sounded 
similar in Burmese. He did not however 
draw a mongoose; he drew a hybrid, which 
according to Professor Meggitt, is more of a 
weasel than a mongoose, the only feature of 
a mongoose being that it has a mongoose’s 
tail attached. Having secured this hybrid 
he then put it into such a position that the 
animal could not have possibly attained 
without the aid of a dose of strychnine. 
Quite clearly, he was getting the name as 
near as the name of the plaintiff’s mark 
as he could, and the figure as near as the 
figure in the plaintiff’s mark as he could. 

I also emphasize the point that when fraud 
has not been pleaded and no issue has been 
framed upon it, it is impossible if fraud is 
raised for the first time after some of the 
plaintiff’s witnesses have been examined, to 
compel the plaintiff to lose his case on the 
ground that his action has been fraudulent. 

v.b.b./e.k. Decree set aside. 

4 
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Braund J. 

1. E. Seedat and others — Plaintiffs. 

V. 

Mariam Bi Bi and others — Defendants* 
Civil Regular No. 480 of 1931, Decided 
on 25fch January 1938. 

(a) Trusts — Public — Suit relating to public 
charity — Case involving allegations of serious 
breaches of trust by trustees—It is improper to 
allow collusive compromise between plaintiffs 
and defendants—It is better if Advocate*Gene> 
ral is brought on record in all such cases. 

Iq a matter involving public charity it is most 
improper procedure to allow a collusive compro¬ 
mise between the plaintiffs and the defendants in 
a case involving allegations of very serious breaches 
of trust by the trustees. It would be better if the 
Advocate-General is brought ou to the record in 
all cases involving execution of trusts relating to 
public charities and takes a sufficiently active part 
in them to protect the interests of the public. It is 
as much one of bis duties to do so, as it is the 
duty of the Attorney-General in England to re¬ 
present the public interest in cases of charities. 

[P 109 C 1] 

(b) Practice — Parties — Suit filed by many 
plaintiffs — Plaintiffs cannot appear and act 
separately-—If any of them is indisposed to act 
with and appear by same counsel as others, 
proper course is to strike him off as plaintiff 
and add him as defendant. 

lb is not in any circumstances possible in a 
case where there are more than one plaintiffs, for 
such plaintiffs to appear and act separately. It is 
an impossibility. If any of them are not disposed 
to act with and to appear by the same counsel as 
the others, the only proper course open is to apply 
to strike them out as plaintiffs and to add them 
as defendants. It is no more possible for the plain¬ 
tiffs to act and appear separately than it is for 
them to deliver separate plaints : (1905) 2 Ch 460 
and (1923) W N 328, Eel. on. [P 109 C 1,2] 

(c) Costs—Taxation of — Administration suit 
—Official referee directing payment of costs of 
reference cannot direct that they are to be 
paid out of particular property which is sub¬ 
ject-matter of administration suit. 

Even thongU the Official Referee has jurisdiction 
to give or deprive any person of costs of the refer¬ 
ence, whether those costs are to be paid out of the 
property which is the subject-matter of an admi¬ 
nistration suit or not is a matter for the Judge in 
the administrative suit and not for the Official 
Referee. [P 109 0 2] 

(d) Costs—Taxation—More than one plaintiff 
appearing in one suit — They are entitled to 
only one set of costs as between them. 

Where more than one plaintiff appear in a suit 
they are entitled to one set of costs only as be* 
tween them and are not entitled to appear sepa¬ 
rately. [P 111 0 1] 

(e) Costs—Taxation of—In matter of taxation, 
which are not specihcally provided by taxation 
rules. Taxing Master should follow taxation 
practice of Supreme Court in England. 


A. I. R. 

In matters of taxation which are not specifi¬ 
cally provided by the Taxation Rules the Taxing 
Master has to follow the taxation practice of the 
Supreme Court in England. He will finri the pro¬ 
per method of taxing a number of persons costs as 
“one set of costs" in the notes to the rules of the 
Supreme Court 0. 65, Rule 27 (8) at pp. 1461 and 
1462 of the 1934 White Book. "One set" means the 
amount of costs which would have been incurred, 
if the parties separately represented had appeared 
by the same solicitor. Each individual brings ia 
his own separate bill and the Taxing Master has 
then (a) to tax off all improper items and (b) to 
apportion between them all duplicated items, 
allowing of course only one such duplicated item 
between them all. [P 111 0 1] 

(f) Costs—Taxation of—Defendants implead¬ 
ed in administration suit relating to trust as 
trustees and having identical interest are en¬ 
titled to one set of costs only. 

Persons impleaded as defendants in an admini¬ 
stration suit relating to a trust of religious and 
charitable nature in the capacity of trustees and 
having identical interests in the matter are en¬ 
titled, in the absence of the most exceptional 
circumstances, to one set of costs only and are not 
entitled to appear separately : (1840) 2 Beav 346t 
Eel. on. [P 111 0 21 

B. 0, Paul — for Plaintiff 2, 

Dadachanji. and P. B. Sen —for Defen¬ 
dants 5, 6 and 8, and 10 respectively* 

Judgment. — This is a suib which is 
drawing to a close and it is possible now to 
make a final order which, it is to be hoped, 
will dispose of the matter finally. I do nob 
wish, at this stage to repeat unnecessarily 
the whole history of the matter. It has been 
fully dealt with on more than one occasion 
by the several learned Judges who have 
dealt with it in the course of its career. 
But it will be necessary for me to refer to 
some of the orders which have already been 
made, in order to explain the reasons for 
the final decree which I now propose to 
pass. 

The suit began by a plaint dated 14fcb 
October 1931. The plaintiff’s were four 
persons who claimed to be interested in the 
Moola Ebrahim Waqf. One of the original 
plaintiffs is dead and is now represented on 
the record by his legal representative. In¬ 
asmuch as the difficulties involved in mak¬ 
ing the final decree relate principally to the 
proper order for costs, it will be convenient 
to deal with the position of the parties ^ 
we go. The plaintiffs carried on the smt 
alone until 4th September 1934, when de¬ 
fendant 10 applied to be added as a defen¬ 
dant. The reason of this is quite plain. 1^ 
is I think quite clear that the original 
plaintiffs at that point made an attempt bo 
put an end to the suit by agreement with 
the defendants, or at least with some ox 
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them. It is equally obvious that, in a mat¬ 
ter involving a public charity, it would 
have been a most improper procedure to 
have allowed a collusive compromi^ of this 
kind in a case involving allegations of very 
aerious breaches of trust by the trustees. It 
was not, I think, a manoeuvre to which the 
plaintiffs should have lent themselves. I 
cannot forbear to say that the history of 
far too many administration suits in this 
Court involving both public charities and 
private trusts is a history of collusive com¬ 
promise sanctioned by the Court itself. It 
is very gratifying to find that in this case 
at any rate it was stopped and that the 
Advocate-General was brought on to the 
record to represent the public interest. It 
would be better still if the Advocate-General 
was brought on to the record in all cases 
involving the execution of trusts relating 
to public charities and took a sufficiently 
active part in them to protect the interests 
of the public. It is I venture to think as 
much one of his duties to do so, as it is the 
duty of the Attorney-General in England 
to represent the public interest in cases of 
charities. I think that in strictness the pro¬ 
per course would have been for defendant 
10 to have applied to be substituted as 
plaintiff instead of the original plaintiffs 
and to have had them added as defendants. 


and appear separately than it is for tliom 
to deliver separate plaints. Yet in this cubo 
the position has been accepted throughout 
of the plaintiffs not acting together. The 
whole vice of the matter is well.illustrated 
when it comes as it has come here to deal, 
ing with the costs of the suit. The absur. 
dity of one plaintiff asking for his costs to 
the exclusion of the others or other, as is 
being done here is immediately apparent. 
To pursue the history of the suit further 
a preliminary decree for accounts was made 
on 9th August 1933. There, then began 
what I shall refer to compendiously as the 
Reference Proceedings.’ The hearing before 
the Official Referee began on 12th June 
1934 and he delivered his report with com¬ 
mendable despatch on 4th September 1934. 

I do not propose to go through that report 
in detail for the present purpose, except to 
say that it found the original defendant 1 
and defendants 2, 3 and 4 liable for certain 
substantial sums in respect of the several 
breaches of trust alleged against them by 
the plaint. The only finding as to costs 
mentioned in the Official Referee’s report 
is at page 31 where he says ; 

I direct that the costs of defendants 5, 7, 8 and 
10 be paid out of the waqf funds and that the 
plaintiffs and the other defendants bear their own 
costs. 


That would have been the proper practice. 
However that may be, defendant 10 was 
added as a defendant and from that point 
onwards assumed the conduct of the suit. 

The other matter as regards the plain¬ 
tiffs, that I must point out is a very serious 
one. There were four plaintiffs. From the 
beginning two of them took no interest in 
the suit, one of them appeared separately 
by Mr. Paul, an.advocate, and the fourth 
appeared in person and took an active part. 
I have said many times that it has yet to 
be learnt in this Court, that it is nob in 
any circumstances, possible in a case where 
there is more than one plaintiff, for snoh 
plaintiffs to appear and act separately. It 
is an impossibility. If any of them are 
not disposed to act with and to appear by 
the same counsel as the others, then the 
only proper course open is to apply to 
strike him out as a plaintiff and to add 
him as a defendant. That is elementary : 
see (1905) 2 Oh 460^ and (1923) W N 328.^ 
It is no more possible for plaintiff s to act 

1. In re Mathews, (1905) 2 Oh 460 = 74 L J Oh 
666=93 L T 168=64 W R 76. 

2. Re Kent Ooal Ooncessions, (1928) W N 328. 


_ I do not now propose to express an opi¬ 
nion as to whether the Official Referee had 
any jurisdiction to deal with the costs of 
the reference, at all. It is however quite 
clear that he as Official Referee had no 
jurisdiction to make an order for payment 
of them “out of the waqf funds.” Even 
though the Official Referee had jurisdiction 
to give or deprive any parties of costs of 
the reference, whether those costs were to 
be paid out of the waqf funds or nob was 
in my view quite certainly a matter for 
the Judge in the administration suit and 
not for the Official Referee. The reference 
to the Official Referee was only for a report 
on exactly the same lines as the Master’s 
certificate in England and though he was 
probably right in indicating which parties 
ought, in his opinion, to have their costa 
before him, he went, I think, too far in 
himself purporting to deal with the waqf 
funds, which were still under the control 
of the Court in the suit. The next step 
was that the report came before Leach J 
on exceptions. The learned Judge made 
certain alterations in the findings as to the 
several liabilities of the defendants arrived 
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at by the Official Referee and ultimately 
dealt with the question of costs thus : 

I conpider that defendants 5, 6, 7, 8, 9 and 10 
are entitled to the costs of the reference from the 
order of the Oflicial Referee. Defendants 5, 6, 7^ 8 
and 9 will be entitled to one set of costs 'which 
I fix at seven gold mohurs and defendant 10 will 
be entitled to another set of costs which I fix at 
the sitine amount. These costs will be paid out of 
the trust funds. 

It has to be noticed that the order for 
costs deals only •with the costs of “the 
reference from the order of the Official 
Referee” meaning no doubt the report of 
the Official Referee. The Official Referee of 
course had no power to make an “order”. 
But the learned Judge in dealing only with 
the costs of “the reference from the order 
of the Official Referee” does not see fit pre¬ 
sumably to disturb the Official Referee’s 
own finding contained in the report as to 
the proper incidence of the costs of the 
actual reference before him. The position 
at that point therefore was that : (l) By 
the Official Referee’s report, defendants 5 
7, 8 and 10 were given their costs up to 
and including the report; but no other 
parties were given any costs of the refer¬ 
ence proceedings up to that point; and (2) 
by the order of Leach J., dated 10th July 
1935 defendants 6, 6, 7, 8, 9 and 10 became 
entitled to the costs of the hearing of the 
exceptions before him out of the waqf funds, 
but as to the first four of them only one 
set of costs fixed at seven gold mohurs. 
I draw attention in passing that in the 
formal decree drawn up upon Leach J.’s 
order there is a mere declaration of liabi¬ 
lity but DO order for payment by the 
defaulting trustee of the funds found due 
from them. The matter was then further 
complicated by the order of the Appellate 
Court dated 4th March 1936. That order 
again alters the liabilities of the various 
parties as found by the Official Referee’s 
report and varied by Leach J.’s order. The 
ultimate order for costs is to be found 
on page 13 : 

As regards costs I am of opinion that respon¬ 
dents 1 and 2, ”i. e. defendants 6 and 6” are not 
entitled to get their costs before the Official 
Referee in view of the fact that they have been 
found negligent in the discharge of their .duties, 
they should in my opinion bear their own costs . . 
. . . Respondents 1 and 2 will bear their own costs 
before the Official Referee. In other respects the 
order of the trial Court will stand. 

It is to be noticed that that refers to the 
costs “before the Official Referee.” Defen¬ 
dants 5 and 6 are deprived of their costs 
“before the Official Referee.” Does that 
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refer to their costs of the bearing before 
the Official Referee only or does it embrace 
as well the costs of the hearing of the 
exceptions from the report before Leach J. ' 
which latter costs they had been awarded 
by that Judge, as part of the single set 
which he allowed to defendants 5, 6, 7, 8 
and 9 ? I think the latter must be the true 
view, because in the first place the Official 
Referee had given defendant 6 no costs at 
all and so far as defendant 6 is concerned 
there was no alteration in the Official 
Referee’s order and it is inconceivable that 
the Court of Appeal would have deprived 
defendants 5 and 6 of their costs of the 
hearing before the Official Referee on the 
ground of their negligence and have still 
left them their costs of the exceptions. But 
I admit that it is not clear. It is obvious 
too that except where varied the Court of 
Appeal was by implication approving of 
the orders as to costs made by the Official 
Referee and the learned Judge. The result 
at that point therefore was : (l) Defen¬ 
dants 7, 8 and 10 were still expressly en¬ 
titled to their costs of the reference before 
the Official Referee (the Official Referee’s 
order). (2) The plaintiffs and the other 
defendants (by the Official Referee’s order) 
and defendants 5 and 6 (by the Court of 
Appeal’s order) were entitled to no costs 
“of the reference before the Official Referee . 
(3) Defendants 7, 8, 9 and 10 were entitled 
to their costs of the exceptions before 
Leach J. as directed by his order da^ 
10th July 1935; and (4) defendant 10 (as 
the appellant in the appeal) is entitled to 
her costs of the appeal (six gold mohursj 
out of the waqf funds but no other party 
is entitled to any costs of the appeal. (See 
order of the Appellate Court dated I4tb 
March 1936.) 

It now becomes possible to consider in 
what form the order for costs should be m 
passing the final decree. But care m^t be 
taken in distinguishing between the costs 
of the suit” (as to which there have beM 
no orders so far) and “the costa of the 
reference” (as to which the various orders 
so far made have exclusively related), 

A. Costs op the SmT. 

(l) Plaintiffs* costs of the suit 

I can see no reason for depriving 
plaintiffs of their “costs of the suit” up J® 
4th September 1934, when (in effect) the 
conduct of the suit was withdrawn 
them and committed to defendant 10. It 
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true that they were parties to an attempt 
to compromise the suit bub I do not think 
that that is suflBoient reason for depriving 
them of their costs up to that point of the 
suit the benefit of which defendant 10 
eventually took up. I think therefore that 
they are entitled to their "costs of the suit 
up to 4th September 1934” and also to 
such costs (if any) as they may have 
incurred in or about the framing and 
approving of the scheme subsequently. If 
they have incurred any costs in that res- 
pect, they are, I think, entitled to them. 
But quite clearly, the plaintiffs are en¬ 
titled to one set of costs only between 
them. I have been addressed separately by 
Mr. Paul on behalf of Mr. Paul’s plaintiff 
client and by^ plaintiff 4 in person each 
claiming the "lion’s share” of the costs 
upon the ground of his individual activities 
in the suit. As I have already pointed out 
no such question can ever arise in a pro¬ 
perly constituted suit inasmuch as plaintiffs 
must act together. But. ia this suit the 
present position has been allowed to exist 
and I cannot alter it at this stage. All I 
can do is to allow on taxation one set of 
costs to the plaintiffs. Eor the benefit of 
the Taxing Master, who will have to deal 
with the taxation, I point out that, in mat¬ 
ters of taxation which are not specifically 
provided for by our own taxation rules, he 
has to follow the taxation practice of the 
Supreme Court in England. He will find 
the proper method of taxing a number of 
persons’ costs as "one set of costs” in the 
notes to the Rules of the Supreme Court: 
0. 65, R. 27 (8) at pp. 1461 and 1462 of 
the 1934 White Book. One set” means 
the amount of the costs which would have 
been incurred, if the parties separately 
represented had appeared by the same soli, 
citor. Each individual brings in his own 
separate bill and the Taxing Master has 
then (a) to tax off all improper'items and 
(b) to apportion between them all dupli¬ 
cated items, allowing of course only one 
such duplicated item between them all. 

(S) Defendants' costs of the suit. 

(a) It is quite clear that I cannot allow 
defendants 1, 2, 3, 4, 6 or 6 any costs of 
the suit. They have all been found guilty of 
breaches of trust in varying degrees. Indeed, 
but for the fact that such an order would 
be quite valueless they ought to pay the 
coats of the suit. They will therefore have 
no costs of the suit. 

(b) Defendants 7, 8 and 9, — These 


defendants are all trustees of the Surti 
Sunni Jumma Masjid Waqf and were added 
as defendants in their capacity as such 
trustees on 12th February 1932 as “parties 
interested.” They had identical interests in 
the matter, their interest being as such 
trustees as aforesaid. There is I think no 
question but that defendants 7 and 9 are 
. entitled to their costs ae from the date of 
their being added as defendants. But Mr. 
Sen has urged me not to allow defendant 8 
any costs on the ground of his obstruction 
of the suit. He was one of the trustees of 
the Masjid and as such came into the suit. 
He, in common with defendants 7 and 9, 
has been found guilty of no negligence and’ 
I do not think I ought to debar him from 
participation in the single set of costs to 
which I think the trustees are entitled. I 
shall accordingly order that, as regards 
defendants 7, 8 and 9 they are entitled to- 
the costa of the suit as from 12th February 
1932 (including such costs (if any) as they 
shall have incurred in or about the settling 
and approval of the scheme) but that they 
shall have only one set of costs between 
them. It is of course quite clear that trus- 
tees are, in the absence of the most excep¬ 
tional circumstances, entitled to one set of 
costs only and are not entitled to appear 
separately: (1840) 2 Beav 346.® The taxing 
master will follow the English practice on 
this taxation. 

(e) Defendant 10. ~ She is entitled to 
her costs of the suit as from the date upon 
which she was added as a party, including 
her costs (if any) incurred in or about the 
framing and approval of the scheme. All 
the above costs will, following ordinary 
principles, be taxed as between advocate 
and client and will be paid out of the waqf 
estate. 

B. Costs op the Reference. 

(l) Plaintiffs' cosis.—They are entitled 
to none as it has been so expressly provided 
by the Official Referee's report and that 
has not been disturbed by the Court of 
Appeal. Even if I could, I should not ba 
disposed to re.open that question at this 
stage. (2) Defendants 1, 2, 3 and 4 are in 
the same position as the plaintiffs. They 
have been given no costs. 

(3) Defendants 5 and d:—They have 
been deprived by the Court of Appeal of 
their costs before the OflBcial Referee”. 

Gaunt V. Taylor, (1840) 2 Beav S46=4'Jur 
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That clearly includes the costs incurred up 
to the making of the report and in the view 
I have taken, also includes the costs of the 
exceptions before Leach J. They were of 
course found to be defaulting trustees by 
the order of the Court of Appeal. I do not 
therefore think that they are entitled to any 

costs. 

(4) Defendants 7, 8 and9:—U) Of these 
defendants, 7 and 8 were expressly given 
their costs of the reference before him by the 
Official Referee’s report. Why defendant 9 
was omitted I do not know. But he was. I 
do not propose to disturb the Official Refe¬ 
ree’s finding at this stage. Defendants 7 
and 8 will therefore have one set of costs 
between them. They were not, I think, 
being trustees entitled to appear separately 
and accordingly I can only allow them one 
set of costs: (b) defendants 7, 8 and 9 are 
expressly entitled to their costs of the hear¬ 
ing of the exceptions by Leach J.’s order of 
10th July 1935, and these costs have been 
expressly fixed at six gold mohurs between 
them. I cannot now go behind that and no 
further order is necessary as to them; (c) 
the Court of Appeal made no order as to 
the costs of these defendants of the appeal 
and neither therefore can I. 

(5) Defendant 10 She is entitled to 
her costs of the reference before the Official 
Referee and she is also entitled to seven 
gold mohurs for her costs of the hearing of 
the exceptions. The Court of Appeal has 
given her six gold mohurs as her costs of 
the appeal. All these costs will be taxed as 
between advocate and client and will be 
paid out of the waqf funds. I have thought 
it right to set out at length my reasons for 
the order for costs I propose to make, as 
the matter is complicated and difficult. 

I shall, accordingly, by the final decree 
in the suit which I now propose to make, 
(l) pass decrees for the payment of the 
several sums which have been found to 
be due from the several defendants; (2) 
appoint as trustees of the waqf the five 
trustees who have now been nominated; 
(3) discharge the Receiver, and (4) make 
the several orders for costs I have indicated 
above. I have only to add that I have 
thought it necessary now to pass a final 
decree in the suit as up to this point there 
has been none, the only orders made being 
■ those made in the reference proceedings. 

K.M./K.K. Order accordingly. 
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Dunkley j. 

U Paw Tint — Applicant. 

V. 

U Than Daing and another — 

Respondents. 

Civil Revn. No, 303 of 1937, Decided on 
14th January 1938, from decree of Asst. 
Dist. Court, Pakokku, D/- 17th July 1937. 

Limitation Act (1908, as amended in 1927), 
S. 20 — It is unnecessary that whole endorse¬ 
ment should have been written by person mak¬ 
ing payment. 

Under the present law, all that is necessary is 
that the endorsement should have been signed by 
the person making the payment. It is quite un¬ 
necessary that the whole endorsement should have 
been written by the person making the payment: 
5LB R 108, Held obsolete law, [P 113 01] 

Kale — for Applicant, 

Wellington — for BespondenU, 

Ordep.—This is an application in revi¬ 
sion against the judgment and decree of 
the Assistant District Court of Pakokku in 
Civil Appeal No. 18 of 1937. Learned coun¬ 
sel for the respondents frankly admits that 
he is unable to support the judgment of the 
learned Assistant District Judge. The judg¬ 
ment held that the claim of the plaintiff, 
who is the applicant before this Court, was 
barred by limitation, and on this ground 
he reversed the judgment and decree of the 
Township Court of Pakokku, which granted 
a decree to the plaintiff-applicant for the 
recovery of the amount due upon a pro¬ 
missory note. Now there is an endorsement 
on the back of this promissory note regwd- 
ing the payment of interest. Admittedly, 
the plaintiff-applicant himself wrote tlu0 
endorsement; but he stated that both we 
defendants had signed underneath tms 
writing. The learned Assistant 
Judge relying upon a decision of the Ohiel 
Court of Lower Burma in 6 L B R lOo 
held that the order to save limitation the 
whole of the endorsement must be 
by the debtors themselves. It is plain that 
he did not refer to the provisions of S. 20, 
Limitation Act, upon which he relied. 1 
he had done so, he would have found ttot 
S. 20, Limitation Act, was amended in 1931 
by an amendment of the proviso 
s. (l), and that this amendment renders 
obsolete the judgment of the Chief Court 
in 5 L B R 108.^ The proviso as it noW 
stands is as follows : _ _ 

1. Arunachellum Chetty v. Ismail HusswBf 
(1909) 5 L B R 108=r41 0 374. 



1939 


National Caebon Co. v. 

Provided that, save in the case of a payment of 
interest made before the first day of January 1928, 
■an uoknowiedgment of the payment appejirs in the 
'handwriting of. or in a writing signed by the per- 
eon making the payment. 

Consequently, it is clear that under the 
present law all that is necessary is that the 
■endorsement should have been signed by 
'the person making the payment, and this 
jis a question which the learned Judge has 
not considered. It is quite unnecessary that 
■the whole endorsement should have been 
written by the person making the payment. 
Moreover, under the old law upon which 
'5 L B R 108^ proceeded, no writing of any 
kind was required iu the case of a payment 
'Of interest, and the old proviso upon 
which this case was decided referred to a 
payment of principal only. The decision of 
the learned Assistant District Judge was 
• clearly wrong, and bis judgment and decree 
are set aside, and the appeal is remanded 
to his Court for decision upon the merits. 
The costs of this application in revision 
will follow the result of the appeal, advo- 
<5ate 8 fee two gold mohurs. 

d.s./b.k. Appeal remanded. 
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Eaguley and Mosely JJ. 

National Carbon Co. (Inc.) —■ 

Appellants. 

V. 

Sei Sin d Co. — Respondents. 

First Appeal No. 99 of 1937, Decided on 
■^Ist February 1938, against decree of High 
Court, Reported in A I R 1938 Rang 99. 

(a) Trade Mark—Fraudulent intent to imitate 
— Court will not be astute to find imitator 

(Suilty. 

When there is direct evidence showing that the 
get-up of the one trader’s articles is fraudulent, 
or is devised with the intention of imitating, as 
sear as they dare, the labels on the another 
trader’s articles, the task of the Court is made 
very much simpler for when it is proved that one 
• man has been trying to imitate another man’s 
trade mark, and therefore to deceive possible pur¬ 
chasers, the Courts will not be astute to say that 
he has failed in what be is trying to do ; (1887) 4 
RPC 215, (1933) 60 RPC 12 and SldzengeTz' 
case, ReU on. [P 113 c 2] 

(b) Trade Mark — Two articles only put 
■’before Court—Counterfeit nature to be deter¬ 
mined Eye of Judge looking from average 
purchaser’s point of view is the determining 

'factor. 

Where all that the Court has before it is two 
articles and it has to decide whether one is 
•counterfeit of another and is likely to deceive an 
'intending purchaser, the eye of the Judge is, in 
1939 B/16 & 16 
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the last resort, the final arbiter, but the Judge 
must nob use, if the expression bo allowed, his 
own eyes; ha has gob 60 look at the articles with 
the eyes of the public who may be expected to buy 
those articles, especially when, the people who 
buy those articles include people of all classes 
including many persons living in the jungle, 
uneducated, illiterate, and who may be regarded as 
equivalent to the "incautious, ignorant or unwary 
up-country purchasers." In such a case Court 
should not look at the two articles side by side 
and should note the points of similarity rather 
than the points of diSerence: 34 Cal 495 ‘, (1887) 4 
R PC 215 and (1914) 31 R P G 196, liel. on : 
air 1927 All 81 and (1882) 7 AC 219, Disting. 

[P 114 C 1] 

Paget; — for Appellants. 

Campagaac — for Respondents. 

Baguley J—This is an appeal against an 
order passed by a Judge on the Original 
Side of this Court dismissing a suit for an 
injunction. It is a passing off case, really 
in the nature of a quta timet action. The 
plaintiffs are a firm which manufactures 
and sells batteries for electric flashlights. 
They have been selling these batteries in 
this country for many years and have built 
up a large business. It is in evidence that 
they sell more than one million a month. 
The defendants are a firm who have, com. 
paratively recently taken to importing 
from Hongkong batteries of the same 
nature, and the plaintiffs claim that these 
batteries are covered with labels which are 
a fraudulent and colourable imitation of 
the labels of the plaintiffs’ batteries and 
are designed to deceive purchasers. There 
is no direct evidence of any purchaser, 
having been deceived, and there is no direct 
evidence showing that the get-up of the 
defendants' batteries is fraudulent, or is 
devised with the intention of imitating, as 
near as they dare, the labels on the plain.! 
tiffs’ batteries. I mention this because when 
there is evidence of this nature, and such 
evidence is sometimes obtainable, [vide 
(1887) 4 R P C 215^ and (1933) 50 R P C 
12 ]^ the task of the Court is made very 
much simpler for, as was mentioned in the 
well-known Slazengers’ case, when it is 
proved that a defendant has been trying to 
imitate another man’s trade mark, and 
therefore to deceive possible purchasers, 
the Courts will not be astute to say that he 
has failed in what he is trying to do. 

In this case therefore all we have are 
the two batteries and the labels upon them, 


1. Melachriao and Co. v. Melachrino Eevotian 
Cigarette Co., (1887) 4 R P C 215. 

2 . Bryant and May Ltd. v. United Match Indns- 
tries Ltd., (1933) 60 R P 0 12 . 
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and the Court has to decide on the evidence 
before it whether the defendants’ label is 
likely to deceive intending purchasers. In a 
case of this kind the eye of the Judge is, in 
the last resort, the final arbiter, but the 
Judge must not use, if the expression be 
allowed, his own eyes ; he has got to look 
at the articles with the eyes of the public 
who may be expected to buy these batte¬ 
ries and, it is asserted, the people who buy 
these batteries include people of all classes 
including many persons living in the jungle, 
uneducated, illiterate, and who may be 
regarded as equivalent to the "incautious, 
ignorant or unwary up-country purchasers” 
referred to in 34 Cal 495^ at page 509. 
I agree with the appellants’ learned coun¬ 
sel that in the present case we should not 
look at the two batteries side by aide and 
we should note the points of similarity 
rather than the points of difference: vide 
(1887) 4 R P C 216^ and (1914) 31 E P C 
196* at page 205, 

The first point to note about the plain¬ 
tiffs’ battery is that it contains no special 
trade mark or picture or device. The label 
consists merely of words printed in certain 
colours on certain colours of paper, the 
colours arranged in a certain fashion. The 
learned Judge on the Original Side has des- 
cribed them both. The plaintiffs’ battery, 
to my eye, represents in general a grey 
ground with two red labels on it, each red 
label having a blue band across it, on 
which the word Eveready" is printed in 
white. Trying to reduce my eye to that of 
an illiterate rustic, I imagine that an illite¬ 
rate rustic knows what words are; he 
knows they are certain marks which the 
literate person can interpret although he 
himself cannot do so; he knows that they 
are marks which run in line; and if he 
knows anything about the plaintiffs’ battery 
he would know that these lines run hori. 
zontally; he cannot, of course, distinguish 
English script from Burmese script, or 
Tamil script or any other script which runs 
across the paper. But, personally with all 
due respect, I think that some eminent 
Judges appear to refer to illiterate people 
simply as people of an extraordinarily 
low standard of intelligence and powers of 
observation. From a long acquaintance 
with the junglefolk of this country, I do not 

3. Nemi Chand v. C. W. Wallace, (1907) 34 Cal 

495=11 OWN 637. 

4. In re Sandow’s Application, (1914) 81 B P 0 

196=30 TLB 394. 
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think that their intelligence is as low as i^ 
made out by some of these eminent jurists. 
If people have never been taught tb read 
and write they cannot do so, but I am not 
sure that their powers of observation are- 
always as low as they seem to have been 
considered by some Judges; no doubt some- 
of them are of this low standard of iutelli. 
gence but not, I should say, those who are- 
acquainted with some of the properties of 
the nature of electric torches. For instance, 
I do not think that the class of people- 
referred to in 49 All 92® at page 107 would 
be the sort of people who buy batteries for 
electric torches. Many of these rustics are- 
exceedingly observant on certain points- 
and, in their own surroundings, will see 
and utilize signs which they may observe- 
in a way which would beat the educated 
townsmen, for, it must be remembered that 
education (so called), which sometimes con¬ 
sists largely of taking down notes front 
lectures, learning them by heart, and try¬ 
ing to pass examinations afterwards, doee 
not cultivate a man’s powers of observa¬ 
tion. The power of observing is a thing 
which is not usually learnt from books. 

This then is what I think an illiterate- 
man from the jungle would note on the- 
plaintiffs’ battery. It is a grey thing witb 
long red patches, one on each side, each of 
which has a blue band across it, and on 
the band and on the red oblong path, are- 
lines which he knows are words which run 
in horizontal lines; and if he observes it 
closely he will see that the marks which 
are words are a series of comparatively 
simple devices. If however he picks up on^ 
of the defendants’ batteries, the impression 
he gets or so 1 think would be that it is- 
red. The learned Judge in his description- 
refers to the defendants’ label as consisting 
of two panels on dark blue. Personally, it 
scarcely seems to me that this is the way 
it is best described. It may be regarded as 
having two red panels on a dark blue^ 
ground, but the amount of dark blue is so- 
small as to be almost negligible. The di^ 
tance between the two panels on one side is- 
only about half an inch, while the space on 
the opposite side between the panels is very 
much smaller. If the panel is regarded aa 
red surrounded, as it is, by a very narrow 
white, a broader blue and then another 

5. Swadeshi Mills Co. Ltd. v. Juggi Lai, Eamla* 
pat Cotton Spinning &. Weaving Mills Co* 
Ltd., (1927) 14 A 1B All 81=99 I 0 353=4» 
All 92=24 A L J 975. 
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very narrow white line before the main 
blue ground appears, on one side, there is no 
blue appearing at all. The red is bounded 
by the very narrow white, the narrow blue 
and then comes another white line which 
begins the next panel, so that, really, the 
effect of the defendants’ label is to convey 
mainly the idea that it is a red label with 
a band of blue down one side; on the red 
label, but not in the same relative position, 
is a dark blue label with white lettering on 
it. The blue is not of the same shape as 
the blue on the plaintiffs’ label, and on one 
of the red panels is also white lettering in 
English. On the other panel however, there 
is no English writing at all. The writing 
there is all in Chinese. Chinese script, of 
course, is very different to English script, 
or any other script which contains letters, 
and it certainly seems to me that a person 
who is quite illiterate would immediately 
detect the difference between the English 
writing and the Chinese writing; the ideo¬ 
grams are totally different from letters; 
they are more complicated and most strik. 
ing of all,_ they run in a totally different 
direction, i. e. vertically and not horizon, 
tally: and it seems to me that an illiterate 
person, whose powers of observation are so 
small that he would not immediately detect 
the difference between the English writing 
and the Chinese writing, would have to be 
regarded as being of such limited intelli¬ 
gence that he is beyond the help of the 
Court. 

It is admitted that there is nothing in 
the shape or size of the batteries. These 
are common to the trade. It is admitted I 
think, and I should certainly have been 
prepared to hold, if it was not admitted, 
that there is no right in any particular 
colour and the combination of red, white 
and blue, the colours of the British Empire, 
United States of America, France, Holland 
and some other countries, is so common 
that there can be no exclusive right of 
combining^ red, white and blue. The grey 
of the plaintiffs’ battery is completely ab¬ 
sent from the defendants’ battery; so one 
very distinctive feature of the plaintiffs’ 
battery is entirely missing from the defen¬ 
dants’ battery. The appellants rely upon 
(1882) 7 A 0 219,® but in that case the 
distinctive feature of the plaintiffs’ trade 
mark were two elephants, and in the pre. 
sent case, as I said, there is no distinctive 
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feature of this kind in the plaintiffs’ battery. 
The appellants refer to 34 Cal 495,^ but in 
that case again, although the actual trade 
mark is not described in detail, it had some 
distinctive feature from which it was known 
as the rupee trade mark. In the present 
case I can see nothing in the plaintiffs’ 
batteries' get-up which could be seized 
upon to give it a name. The plaintiff says 
that it is known as the "Eveready” bat¬ 
tery. The word Eveready” does not appear 

on the defendants’ battery, nor does any 
colourable imitation of it appear. In the 
case in 49 All 92,® the plaintiffs' label bore 
a lotus flower and lotus buds emerging 
from water — again a distinctive design 
which the purchaser might look for either 
as a lotus or as a flower, but there is 
nothing of the kind here. 

_ Once we get the fact that the shape and 
size of the batteries are common, once we 
hold that^ the combination of red, white 
and blue is so common as having nothing 
whatsoever distinctive about it, once we 
have the fact that one battery is grey with 
red panels whereas the other battery is 
mainly red, and has no grey upon it at all 
it appears to me that even the unwary and 
incautious purchaser is not likely to be 
deceived by the defendants using the get-up 
which they have used, unless the unwary 
and incautious purchaser is so devoid of 
power of observation that he cannot tell 
one thing from another; and then this mis. 
leading will be due to himself and not to 
the defendant. This being the view that I 
take of the two batteries, I am constrained 
to agree with the Judge on the Original 
Side that the case should be dismissed, and 
I would therefore dismiss this appeal with 
costs, advocate’s fee 10 gold mohurs. 

Mosely J.—I agree. 

b.d./r.k. Appeal dismissed. 


6 . Johnston v. Orr Ewing, (1882) 7 A 0 219=61 
L J Ch 797=46 L T 216=30 W R 417. 
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Bagulet and Mosely JJ. 

U Po Mya — Appellant. 

V. 

Father Bioufreyt — Respondent. 

Civil Misc. Appeal No. 64 of 1937, Deci¬ 
ded on Ist March 1938, against order of 
Asst. Dist. Court, Pegu, D/- 6th September 
1937# 

(a) Civil P. C. (1908), O. 9. R. 13-R, 13 has 
no application to execution proceedings. 

application to execution 
proceedings, but only to decrees in suits or in pro* 
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oeedings in administration or guardianship akin to 
suits : 17 All 106 (P C), Bel. on. CP 116 C 2] 

(b) Execution Sale—Application for postpon* 
ang sale refused for default and sale confirmed 
—Applicant appearing subsequently and apply¬ 
ing for re-opening — Court should hear him — 
But order refusing to re-open is not appealable. 

Where an application for postponing confirma¬ 
tion of tbecsecution sale is dismissed for default and 
the sale confirmed and the applicant subsequently 
appears for re-opening of his application, which 
was refused, the Court should hear him or cancel 
his previous order and give him subsequent oppor¬ 
tunity of bearing. But no appeal lies from the 
order refusing to re-open. [P 116 C 2] 

(c) Administration — Preliminary decree — 
Defendants cannot obtain relief under it with¬ 
out payment of proper court-fee. 

It is the practice in the mofusil to demand pay¬ 
ment of court-fees from defendants, who come in 
under a preliminary decree iu administration suits 
and they cannot obtain relief under the decree 
without payment of the proper court-fee : A I B 
1913 Cal S33, Bel. on. (P 117 0 1] 

(d) Jurisdiction — Executing Court — Criterion 
16 value of suit as instituted and not amount of 
decree. 

The criterion of the pecuniary jurisdiction of 
the executing Court is not the amount of the 
decree but the value of the suit at the time of its 
institution : A I R 1937 Bang 320 (FB), Bel. on. 

[P 117 C 1] 

Where the plaintiff valuing his relief for Rs. 
5000 brought a suit in the Court competent to 
try a suit of that value (the limit of the ordi¬ 
nary jurisdiction being Rs. 15,000) and the Court 
granted a decree for Rs. 21,000, the same Court 
can entertain application for execution of the 
decree : Case law discussed. [P 117 0 1, 2] 

Kyaw Din for Shu Maung — 

for Appellant. 

Clark — Jot Respondent. 

« 

Mosely J. — This purports to be an 
appeal under O. 43, Rule 1, Cl. (j) but is 
really under Cl. (d) of 0. 40, Rule 1, Civil 
P. C. The circumstances are as follows: 
The plaintiff Khin Ma Gyi filed a suit for ac¬ 
counts or an administration suit against the 
defendant judgment-debtor and the present 
appellant U Po Mya, in which she valued 
her share of the inheritance of U Po Set 
deceased at Rs. 6100. Three other defen. 
dants, Kbin Maung Lat, Khin Maung Pyon 
and Ma Kbin Nwe made common cause 
with her, and a decree was passed to the 
effect that the defendant, U Po Mya, should 
deliver to these four persons 125 acres of 
unspecified paddy land, or its value, Rupees 
7500, plus Rs. 13,500 in cash, the total 
amount decreed being Rs. 21,000, and costs. 
The decree was passed in the District Court 
of Insein, where execution was opened. The 
decree was also transferred under S. 39 of 
the Code, read with O. 21, B. 5, to the Dis. 


trict Court of Pegu, which transferred it 
under R. 8 to the Assistant District Court, 
Pegu, for disposal. 

Certain property of the judgment-debtor, 
Po Mya, was sold in execution for Rs. 3500 
on the 9th June and the 21st July was fix¬ 
ed for confirmation of the sale. On the 13tli 
July the judgment-debtor filed an applica¬ 
tion to stay confirmation of the sale pend, 
ing orders of the Assistant District Court of 
Insein. The grounds of the application 
appear to have been that certain payments 
had been made at Insein, and an applica¬ 
tion bad been made there for the payment 
of the balance by instalments and, there- 
fore, the order of confirmation of the sale 
should be postponed. Notice was duly issued 
to the other side for the 21st July, but 
the advocate for the judgment-debtor failed 
to appear, and it was ordered that the sale 
he confirmed and the certificate of execution 
sent to the issuing Court. Later that day 
the judgment-debtor’s advocate and the 
judgment-debtor appeared. The diary merely 
records their appearance on the 7tb August. 
The judgment-debtor’s advocate applied for 
re-opening of his application which was re- 
fused as the certificate had been sent on 
the 2l3t July (after the advocate had 
appeared). It is clear, as is contended lay 
the respondent in this appeal, that no 
appeal lies. O. 9, R. 13 has no application 
to the execution proceedings, hut only to 
decrees in suits or in proceedings in admi¬ 
nistration or guardianship akin to suits : 
vide 22 I A 44.^ 


It may be that the Judge would have 
been acting more considerately if when th^ 
advocate appeared later he had heard him, 
or had cancelled his previous order' and 
given a subsequent opportunity of hearing, 
but as I have said no appeal lies, and I do 
not consider that any case has been made| 
out for interference in revision. There are 
two other matters however in the case 
which call for notice. The plaintiff alone 
has stamped her plaint, and the defendants 
who claim to come in under the provisions 
of O. 20, R. 13, sub-s. 2, have not paid any 
court-fees. Dnder S. 11, Court-fees Act, in 
a suit for accounts if the amount decreed 
is in excess of the amount at which the 
plaintiff valued the relief sought, the decree 
is not to be executed until the difference 
between the fee actually paid and the f^ 
which would have been paid had the suit 

1. Tbakur Pershad v. Fakir'Ullah. (1896) 17 AD 
106=22 1 A i4=6 8ar 526 (P 0). 
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oomprisod th© whole amount decreed shall 
have been paid. Under S. 149 of the Code, 
ao doubt, the Court may allow further time 
for paymeub of the deficit court-fees. So far 
as I know, it is the practice in the raotfusil 
to demand payment of court-fees from 
defendants, who come in under a prelimi¬ 
nary decree in administration suits, and I 
see no reason why they should obtain relief 
under the decree without payment of the 
proper court-fee. There is, curiously enough, 
no authority for the practice in this Pro¬ 
vince. The only authority which I could 

my 

opinion that authority is correct. 

The other matter for consideration and 
the one which has occupied most of the 
time of the Court is the question whether 
the Assistant District Court of Pegu can 
execute a decree the amount of which is 
beyond the limits of its ordinary civil juris- 
diction. That is the form in which the 
question has been raised, but I consider it 
a wrong form. The proper form in my 
opinion would be whether the Court has 
jurisdiction to entertain an application in 
execution of a decree in a suit which is 
beyond its ordinary pecuniary jurisdiction, 
and whether the suit in question was 
actually beyond the ordinary pecuniary 
jurisdiction of the Court. It was held by a 
Pull Bench of this Court in (1937) BLR 
214® that it is the plaintiff’s valuation in 
his plaint which fixes the jurisdiction of 
the Court, and not the amount which may 
be found and decreed by the Court ; so 
therefore in a suit for accounts if the plain¬ 
tiff values his relief at Bs. 5100 and brings 
a suit in the Court competent under S. 7, 
Burma Courts Act, 11 of 1922, to try a suit 
of that value, the Court may grant a decree 
for Rs. 21,000 as was done here. The argu¬ 
ment is that the original jurisdiction can¬ 
not be ousted by a subsequent finding as 
to the amount of the relief claimed or 
mesne profits, a finding which the Court is 
authorized by the Code to make. 

M. Clark, for the respondent, contends, 
rightly in my opinion, that if the Court of 
the Assistant District Judge had jurisdic¬ 
tion to pass the decree for Rs. 21,000, (the 
limit of its ordinary jurisdiction is Rupees 
16,000), then it must have jurisdiction to 

2. Sashi Bhushan Bos6 y. Manindra Chandra, 

(1918) 6 A I R Cal 883=38 I C 835 = 44 Cal 

890=24 C L J 448—21 OWN 310. 

3. Ohidambaram Ghettyar v. Muthia Chetiiar, 

(1937) 24 A 1 R Rang 820=1701 C 39=1937 

R 1j R 214 (F B). 


find on the subject is 44 Cal 890.'*^ In 


execute its own decree, for execution pro¬ 
ceedings are merely further proceedings in 
the suit in which the decree was obtained : 
vide 8 I A 123‘‘ at p. 133. The same con¬ 
clusion was arrived at in 10 Bom 200.'’ 
From this Mr. Clark argues that if the 
Assistant District Court, Insein, was com. 
petent to execute its own decree then the 
Assistant District Court, Pegu, was equally 
competent to execute it. The Burma Courts 
Act (following S. 6 of the Code) contains 
provisions as to jurisdiction in suits only, 
and has no special provision for jurisdiction 
in execution proceedings. Jurisdiction in 
suits is governed, of course, by the value 
placed on the subject-matter of the suit in 
the plaint at institution. There was under 
the old Code, which corresponds in this 
respect with the new one save in one par¬ 
ticular, a conflict of opinion as to whether 
S. 223, (corresponding to S. 39, sub-s. 1 of 
the present Code) which allows the Court 
which passed a decree to send it for execu¬ 
tion to another Court where the judgment, 
debtor resides or works or has property, 
etc., does (though not in terms) require 
that the executing Court shall be a com¬ 
petent Court. 

There are two decisions of the Madras 
High Court, 7 Mad 397*^ and 17 Mad 309,^ 
where it was held, under the corresponding 
Section of the old Code, [at that time the 
word competent’ had not been inserted in 
the portion of S. 223 of the old Code which 
corresponds to S. 39 (2) of the present Code, 
or in S. 226 which corresponds to 0. 21, 
R. 8] that where proceedings in execution 
were transferred under what corresponded 
to S. 39 (l), it was not necessary that th© 
executing Court to which they were trans- 
ferred should be a Court of competent 
jurisdiction. These rulings, which have been 
dissented from by the High Courts of Cal¬ 
cutta, Bombay and Patna, are obsolete 
since the enactment of O. 21, R. 8. In the 
decisions by these latter High Courts, 12 
Bom 155,® 16 Cal 457,^ 16 Cal 4 65^*^ and 

4. Mungul Pershad Dichit v. Grija Kant, (1882) 

8 Cal 51=8 I A 123 = 4 Sar 249 (P C). 

5. Shamrav Pandoji v. Niloji Ramaji, (1886) 10 

Bom 200. 

6 . Narasayya v. Venkatakrishnayya, (1884) 7 Mad 

397. 

7. Shanmuga Pillai v. Eamanathan Chetty, 

(1894) 17 Mad 309=4 M L J 91. 

8 . Sidhes.hwar v. Harihat, (1888) 12 Bom 155. 

9. Gokul Kristo v. Aukbil Chunder, (1889) 16 Cal 

457. 

10, Durga Charan Mojurndjir v. Umatara Gupta 

(1889) 16 Cal 465. 
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37 Cal 574,^* ifc was held that the Court 
to which a decree was transferred for exe¬ 
cution under S. 39 (l), must be a Court of 
competent jurisdiction. In 12 Bom 155® it 
was said that it was the value of the 
subject-matter of the suit and the amount 
of the decree which determined the juris¬ 
diction of the executing Court, but in all 
these other cases it was implied that it was 
only the value of the subject-matter of the 
suit as fixed in the plaint by the plaintiff 
that determined the pecuniary jurisdiction 
of the executing Court. The angle from 
which the question was approached was 
whether the executing Court was com¬ 
petent, regard being had to the valuation 
of the suit as fixed by the plaint. 

It is true that in none of these cases was 
a suit in question where the decree granted 
was in excess of the jurisdiction of the Court 
where the plaint had originally been within 
that jurisdiction, but there are other rea¬ 
sons for holding this line of approach to be 
correct. Sec. 6 of the Code which regu¬ 
lates^ pecuniary jurisdiction, and says that 
nothing shall operate to give any Court 
jurisdiction over suits the amount or value 
of the subject-matter of which exceeds the 
pecuniary limits of its ordinary jurisdiction 
applies to suits only, and makes the crite¬ 
rion the subject-matter of the suit, that is 
the amount claimed and not the amount 
decreed. There is an analogous provision in 
O. 21, R. 4, which says: 

Where a decree has been passed in a suit of which 
the value as set forth in the plaint did not exceed 
Rs. 2000 and which, as regards its subject-matter 
is not excepted .... from the cognizance of... . 
the Court of Small Causes, it may be sent to the 
Court of Small Causes in Rangoon .... for 
execution. 

It is true that the Small Cause Court 
cannot take cognizance of suits for an 
account, and these are the suits in which 
as a rule the amount of the decree passed 
may exceed the amount claimed in the 
plaint, but here again the Legislature has 
been careful to fix the criterion as the 
amount claimed in the plaint. It is interest¬ 
ing to note a Section which it was proposed 
to put into the Code of 1908, but which 
(except a small portion not here relevant) 
was not so inserted. This is quoted in 
Woodroffe and Amir All’s Civil Procedure 
Code (Edn. 2, p. 224). The explanation to 
this Section says that a Court which would 
have been competent to pass a decree shall 

11, Shamsunder v. Anath Bandhu, (1909) 37 Cal 

574=6 I C 97=14 OWN 662. 


V. Ma Ah Ma fi. L R. 

not be deemed incompetent to execute it 
merely by reason of mesne profits ascer¬ 
tained for periods subsequent to the insti¬ 
tution of the suit. The pecuniary limits of 
the jurisdiction of the Court are extended. 
This explanation is on the lines of 10 Bom 
200® cited above. Sub-s. 1 of this proposed 

Section however reads as follows : 

Save for the purpose of rateable distribution ,., 
DO Court shall execute a decree which, by reason 
of the value or the nature of the suit at the time 
of its institution, it would have been incompetent 
to pass. 

I only allude to this proposed legislation 
as showing that the authors of it agreed 
with the Calcutta and Bombay decisions 
which I have quoted, which made the 
criterion of the pecuniary jurisdiction of 
the executing Court not the amount of the 
decree but the value of the suit at the time 
of its institution. In my opinion the Assist¬ 
ant District Court of Pegu was competent 
to entertain this application in execution. 
This appeal will be dismissed with costs, 
advocate’s fee five gold mohurs. 

Baguley J.—I agree. 

V.B.B./R.K Appeal dismissed. 
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Dunklet j. 

U Po Nyun — Appellant. 

V. 

Ma Ah Ma and others —Respondents. 

Second Appeal No. 270 of 1937, Decided 
on 24th February 1938, from decree of 
Pist, Court, Henzada, D/- 6th June 1937. 

(a) Limitation Act (1908), S. 20—Date to be 
looked at is not date on which endorsement Is 
written but date on which payment is made. 

Under Section 20 it does not matter in the least 
when the endorsement on the document was 
made, so long as the payment itself was made 
within the period of limitation, and the date to be 
looked at is not the date on which the endorse¬ 
ment is written, but the date on which the pay¬ 
ment is made. [P 119 C 1, 2] 

(b) Limitation Act (1908). S. 20 (1), Proviso 
—* Payment made by daughters of promisor 
not merely as bis messengers but as indepen¬ 
dent persons—To save limitation, endorsement 
must each be written or signed by that one of 
them which made each payment. 

It is true that if money is sent by a person by 
the hands of a messenger, the messenger having 
no responsibility in the matter except to hand 
over the money, the person making the payment 
is clearly the person who despatches the messen* 
ger with the money. But where daughters of a 
promisor have made payments not merely 
messengers of their father but as independent per¬ 
sons, actually making the payments either on 
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"thdr own behalf or on behalf of thoir father, in 
order to save limitation the endorsements must 
each be written or signed by that one of them 
■which made each payment : A I B 1926 Cal 510, 
•Ro/- [P 119 0 2] 

(c) Limitation Act (1908), S. 20 (1), Proviso 
—Single signature in regard to endorsements 
referring to payments made at different times 
'whether sufhcient under Proviso (Quare), 

It is doubtful whether a single signature in 
• regard to endorsements referring to a series of pay- 
iments made at different times would suffice to 
comply with the provisions of the Proviso to 
Section 20 (1). [p 120 0 1] 

U Ba So — for Appellant. 

K. C. Sanyal — for Bespondents. 

Judgmeilti—This second appeal must be 
allowed on a shorfc ground. The Subdivi- 

■ sional Judge, who tried the suit, did con. 
sider the provisions of the Proviso to 
Sec. 20 (l), Limitation Act, but wrongly 
construed them. The learned District Judge, 
on first appeal, did not refer to this Proviso 
at all. The suit, which was brought by the 
iplaintiffs-respondents against the defen. 
dant-appellant, was a suit on a promissory- 
'note, which had been executed by him, his 
wife and his son. His wife and son are 
deceased. A decree was obtained against 
the appellant in the Subdivisional Court, 
and this decree has been upheld on first 
appeal. The promissory note was executed 
on 16th December 1931; therefore on the 
'face of it, was barred by limitation. In 
•order to save limitation, the plaintiffs, 
respondents set out six alleged payments of 
interest in para. 3 of the plaint, which 
■were made at various times between 3rd 
November 1932 and 17th December 1935, 

; and they relied upon the provisions of Sec. 
‘tion 20, Limitation Act. It is admitted 
that none of these payments was made by 
the appellant himself, but that they were 
' made by one or other of two of his daugh. 

■ ters. It appears that long after the ordinary 
I period of limitation had expired the plain, 
ijiffs wrote out, or caused to be written out, 
a statement of these payments of interest 
- on a piece of paper, Ex. B, and obtained 

the appellant’s signature thereon. These 
payments were then written out by some 
other person on the promissory note itself 
and these endorsements on the promissory 
note were signed by the appellant. It is 
agreed on behalf of the respondents that 
with reference to S. 20, Limitation Act, it 
I does not matter in the least when the 
I endorsement on the document was made, so 
long as the payment itself was made within 
. the period of limitation, and that the date 


to be looked at is not the date on which the 
endorsement is written, but the date on 
which the payment is made. This conten- 
tion is undoubtedly correct. But it is only 
necessary to look at the Proviso to S. 20 (l) 
to see that the suit of the respondents was 
bound to fail. This Proviso is in the follow¬ 
ing terms : 

Provided that, save in the case of a payment of 
interest made before 1st January 1928, an acknow¬ 
ledgment of the payment appears in the hand¬ 
writing of, or in a writing signed by, the person 
making the payment. 

The appellant did not make any of the 
payments. The payments were made by 
his daughters, and with reference to the 
main part of sub.sec. (l) the appellant says 
that his daughters were not authorized to 
make payments on his behalf. But, be that 
as it may (and it is quite unnecessary to 
decide the question), as the daughters made 
the payments they were the persons who 
must make the writing or sign the writing 
under the Proviso to that Section. 

Mr. Sanyal, for the respondents, has re¬ 
ferred me to the case in 53 Cal 163,^ where, 
referring to a case of payment made by a 
messenger on behalf of the defendant, 
Page J. held that the messenger is, as he 
put it, “merely a conduit pipe through 
which the money passes to the creditor” 
and that the person who really made the 
payment was the person who sent the 
messenger with the money. I accept this 
as a correct statement of the law, and no 
doubt, if money is sent by a person by the 
hands of a messenger, the messenger hav- 
ing no responsibility in the matter except 
to hand over the money, the person making 
the payment is clearly the person who des¬ 
patches the messenger with the money. 
But that is not the case here. The persons 
who made the payments were the daugh. 
ters, and there is no suggestion in the 
evidence that they were sent merely as 
messengers of their father. They obviously 
made these payments as independent per. 
sons, actually making the payments either 
on their own behalf or on behalf of their 
father, and hence, in order to save limita. 
tion the endorsements must each be written 
or signed by that one of them which made 
each payment. In this case we have merely 
a whole series of endorsements written in 
bulk and then a single signature of the 
appellant at the bottom of the whole series. 

1. Ramkumar Sewchand v. Nanuram Poddar 

(1926) 13 A I E Cal 610=94 I 0 657=53 Oai 

163. 
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I have doubts myself whether a single 
signature in regard to endorsements refer¬ 
ring to a series of payments made at differ¬ 
ent times would suffice to comply with the 
provisions of the Proviso to Section 20 (l), 
Limitation Act; but I have no doubt what¬ 
ever that when two women make the pay¬ 
ments these two women are the only 
persons who can sign the necessary 
endorsements. This appeal must therefore 
bo allowed and the judgments and decrees 
of both the lower Courts set aside and the 
suit of the plaintiffs.respondents dismissed 
with costs in all Courts. 

D.s./r.k. Appeal allowed. 

A. I. R, 1939 Rangoon 120 
Mta Bu J. 

Ah Sein and others — Applicants. 

V. 

The King. 

Criminal Eevn. No. 395-B of 1938, Deci- 
ded on 15th November 1938, from order 
of Headquarters Magistrate, Tharrawaddy, 
D/. 18th June 1938. 

Burma Gambling Act (1899), Ss. 6 (1) and 7 
— UnUss provisions of S. 6 (1) are strictly 
carried out presumption under S. 7 cannot be 
made—Warrant issued after merely recording 
information that gambling is going on at certain 
place without any stamp of credibility does not 
constitute legal basis for presumption under 
Section 7. 

The provisions of sub-s. (1), S. 6, are all impor¬ 
tant and unless those provisions are strictly carried 
out, a house or place cannot be said to have been 
entered under the provisions of that Section and 
consequently the presumption specified in S. 7 
cannot be made. The mere recording of the infor¬ 
mation that illegal gambling is going on at a cer¬ 
tain place and bearing no stamp of credibility is 
not sufficient to meet the requirements of the law 
and consequently the result of the raid or the 
search made under such warrant does not consti¬ 
tute a legal basis of the presumption under S. 7 : 
1 L B R 120, Bel. on. [P 121 C 1; P 122 0 1] 

G. H. Campagnac — /or Applicants. 

Order.—This is an application for revi¬ 
sion of the conviction and sentence passed 
on petitioner 1, Ah Sein, under S. 12 (a), 
Burma Gambling Act, and convictions and 
sentences passed on the remaining peti¬ 
tioners under S. 11 of the Act. The case 
arose out of a raid made on the Chinese 
joss house in Merchant Street, Zigon, on 
the night of llth March last by U Maung 
Maung, Circle Inspector of Police, armed 
with a warrant issued by the Township 
Magistrate of Zigon and accompanied by 
two respectable inhabitants of the locality 


as witnesses of the search. In conducting*, 
the raid, due compliance was made with the^ 
provisions of S. 103, Criminal P. 0. Alltho' 
petitioners were found in the joss house- 
and certain instruments of gaming and 
cash altogether amounting to about Rs. 60- 
were found and seized by the Circle In¬ 
spector of Police. An element common to- 
the charges against all the petitioners is- 
that the Chinese joss house in question was- 
used as a common gaming house. 

The conviction of petitioner 1 under S. 12~ 
(a) involves the finding of the trial Court 
that petitioner 1 being the owner or occu. 
pier or having the use of the Chinese joss- 
house opens, keeps or uses the same as & 
common gaming house which under S. 3 (l)‘ 
of the Act for the purpose of the present 
case means a house in which instruments- 
of gaming are kept or used for the profit or 
gain of the person owning, occupying, using, 
or keeping such house whether by way of 
charge for the use of the instruments of- 
gaming as such or of the house or otherwise* 
whatsoever for gaming purposes. It has 
been one of the grounds of revision that 
there is no evidence whatever to show that- 
petitioner 1 was the owner or occupier or 
the person having the use of the Chinese* 
joss house in question. The judgment of the* 
trial Court does not bear any indication of 
how this fact has been proved. In fact the* 
learned Magistrate has expressed no finding, 
to the effect that petitioner 1 was such, 
owner or occupier or person having the use* 
of the house. On my perusal of the record- 
of the evidence in the case too I fail to find 
sufficient material in proof of the fact. 
Petitioner 1 stated that he was staying iix 
the house being a paid servant of ths-' 
Chinese joss house on a salary of Rs. 25 ^ 
month. In the absence of proof that peti¬ 
tioner 1 was either the owner or occupier 
or the person having the use of the house* 
his conviction under S. 12 (a) of the Aot.- 
must be held to be bad in law. He would 
however be liable to be convicted of the- 
same offence as the other petitioners would 
be liable to be convicted of, if the latter are- 
liable to be convicted of any of the offen¬ 
ces under the Act. As 1 have said before, 
the other petitioners were convicted of an 
offence punishable under S. IL of the Act,- 
that is as persons who played in a common 
gaming bouse or were there present for tbn- 
purpose of gaming. 

There is no direct evidence of the fact* 
that instruments of gaming were kept otr 
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used for the profit or gain of the person 
owning, oooupying, using or keeping the 
Chinese joss house whether by way of 
charge for the use of the instruments of 
gaming as suoh or of the house. As in most 
oases of this kind, the prosecution relies on 
the presumption arising under S. 7. Burma 
Gambling Act. This Section provides : 

When any instrumonts of gaming are found in 
any house, enclosure, room, place, vessel or vehi¬ 
cle, entered under the provisions of S. 6, or about 
the person of any of those who are found therein, 
it shall be presumed, until the contrary is proved, 
that such house, enclosure, room, place, vessel or 
vehicle, is used as a common gaming bouse, and 
that the persons found therein were there present 
for the purpose of gaming, although no play was 
actually seen by the Magistrate or police officer, or 
by anyone aiding in the entry. 

Section 6, sub.s. (l) provided that a 
Magistrate of one of the categories mentioned 
in the Section or the District Superinten. 
dent of Police, who on credible information 
or on other sufiicient grounds has reason to 
believe that any house, enclosure, room, 
place, vessel or vehicle is used as a common 
gaming house, may, after recording in 
writing such information or grounds, either 
himself do or by warrant authorize any 
officer of police not below the rank of Sub. 
Inspector or officer in charge of a police 
station to do the acts enumerated in Cls. (a), 
(b). (c) and (d) of the sub.section. The 
warrant in the present case was issued by 
the Township Magistrate upon receipt of 
information which he recorded in Ex. B. 
The document reads thus: 

The information received is to the effect that 
gambling is in progress among the Chinese for big 
stakes, taking commission, at the Chinese joss 
house situated at Night Stall Road, Zigon, bound, 
ed on the north by Night Stall Road; to the east 
by An Pai’s house; to the west by Daw Pon Lon’s 
house; and to the south by back lane. 

It has been repeatedly pointed out since 
the very early days of the operation of the 
Burma Gambling Act, 1899. that the pro. 
visions of sub-s. (l). S. 6, Burma Gambling 
Act, ^ are all important and unless those 
provisions are strictly carried out, a house 
or place cannot be said to have been entered 
under the provisions of that Section and 
consequently the presumption specified in 
Sec. 7 cannot be made ; se® 1 L B R 120^ 
which was decided in 1901. At that time 
S. 6, sub-s. (1), stood somewhat differently 
from how it stands now in consequence of 
the amendment introduced by Burma Act 1, 
of 1906. The amendment did not affect the 


classes of officers authorized to issue the 
warrant, but the words 

on credible information or on other sufTiclonb 
grounds, has reason to believe that any bouse, 
enclosure, room, vessel or place is used as a com¬ 
mon gaming house, he may, after recording in 
writing such information or grounds 

were inserted by the Act of 1905 in substi- 
tution for the words 

upon credible information, has reason to believe 
that any bouse, enclosure, room, vessel or place 
is used as a common gaming house, he may, after 
recording in writing the aubstauco of such infor¬ 
mation and the grounds of such belief. 

In 1 L B H 120^ which was decided in 
1901 or about four years before the amend¬ 
ment of the Section, as stated above, it was- 
pointed out that a Magistrate or Superin. 
tendent of Police before he can issue a 
search warrant is required (i) to himself 
record in writing the substance of the infor¬ 
mation he has received and (ii) to record 
the grounds of his belief that the informa¬ 
tion is credible. Again in 1902 Thirkell 

White J. ruled in 1 L B R 289^ that 
the record must show that the provisions of S. 
Gambling Act. have been strictly observed before 
the presumption under Sec. 7 can be drawn. Tho 
record of the information and the grounds of 
belief made under Sec. 6 should be filed on th& 
trial record. 

It seems obvious that the words **may 
record briefly the substance of such infor¬ 
mation and the grounds of such belief’’ in 
the original Sec. 6, sub-s, (1), were inserted 
to provide a means of ascertaining whether 
the Magistrate or the District Superinten¬ 
dent of Police properly exercised his discre¬ 
tion in issuing the warrant, the effect of 
which, if carried out, in due complianco 
with the provisions of Sec. 103, Criminal 
P. C., and if instruments of gaming were 
found in the course of the search, was to 
throw on the accused person the burden of 
proving that the house which was raided 
was not a common gaming house. If the 
wording of S. 6, sub-s. (l), remains the same 
as it was before the amendment of 1905, 
the prosecution in this case must faiC 
because although the Township Magistrate 
recorded what was purported to be the 
substance of the information upon which 
he acted by issuing the warrant he never 
recorded the grounds of his belief in such 
information. But since the amendment of 
1905 it has become unnecessary to record 
both but what must be recorded is eitber 
the information or the grounds of his belief 
that a house, enclosure, room, place, vessel 
or vehicle is used as a common gaming 

2. Crown v. Tan Wa, {1900-02) I L B R 289. 


1. Crown y. Majun, (1900*02) 1 L B R 120. 
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house, that is to say that if the Magistrate 
or District Superintendent of Police believes 
on credible information, he has to record 
such information, or if the Magistrate or 
District Superintendent of Police believes 
on sufficient grounds other than credible 
information, he has to record such grounds 
in order to render valid the v^arrant that 
he issues. It is worthy of note that while 
under the original wording of the Section 
the substance of the information and the 
grounds of belief were required to be re¬ 
corded, under the present wording it is the 
information or the grounds of belief. While 
the amendment introduced in 1905 did 
not require the Magistrate or the District 
Superintendent of Police in issuing the 
warrant to record both the information 
and the grounds of belief, it is inconceiv¬ 
able that the Legislature intended thereby 
not to provide a means of ascertaining 
whether the Magistrate or the District 
Superintendent of Police properly exercised 
his discretion in issuing the warrant. It is 
only reasonable to suppose that the amend¬ 
ment was designed to enable the accused to 
point to the information or other grounds 
of belief which were recorded and thereby 
to show that the Magistrate or the District 
Superintendent of Police had not properly 
exercised his discretion in the issuing of 
the warrant. 

Judged in the light of these principles 
which I consider to be underlying the pro¬ 
visions of Secs. 6 and 7, Burma Gambling 
Act, the record made of the information 
upon which the Township Magistrate acted 
in issuing the warrant in this case is, in my 
opinion, not sufficient to meet the require¬ 
ments of the law. It is hardly more than a 
mere report that illegal gambling is going 
on at a certain place. It is so bald as to 
bear no stamp of credibility. How the in¬ 
former himself derived the information is 
not disclosed by the record. Under sub.s.(2) 
of S. 6 the name of the informer is not to be 
specified in the record, but there must be 
something more than a bald statement that 
there is gambling for money and the taking 
of commission in a certain house which 
might be deemed to have made the infor- 
mation appear credible to the Magistrate or 
the District Superintendent of Police who 
issues the warrant. For these reasons I hold 
that the warrant in this case is invalid and 
consequently the result of the raid or the 
search made under that warrant does not 
constitute a legal basis of the presumption 
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under Sec. 7, Burma Gambling Act. The 
convictions of the petitioners cannot be 
sustained. They are set aside and it is 
ordered that they be acquitted so far as 
this case is concerned. Let the fines, if 
they have already been paid, be refunded 
to them. 

D.S./e.k. Convictions set aside, 
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Eobeets C. J. and Mosely j. 

Chin Ah On (a) Chin Hone On — 

Appellant, 

V. 

Chin Ah Foo (a) Chin Hone Foo — 

Respondent. 

First Appeal No. 63 of 1939, Decided on 
23rd November 1938, from Judgment and 
decree of Sharpe J., in 0. R. S. No. 203 of 
1937, D/- 23rd November 1938. 

Civil P. C. (1908). S. 66—Claim that pur¬ 
chase was on behalf of plaintiff cannot succeed 
unless auction sale is impugned on ground of 
fraud or irregularity—Particulars of fraud not 
pleaded before Court which took evidence 
cannot subsequently be allowed to be pleaded. 

The coBBequence of S. 66 is that unless the 
auction sale could be impugned on the ground of 
fraud or of some other grave irregularity which 
made it a nullity, the plaintifi's suit that the 
purchase was on plaintffi’s behalf cannot be main¬ 
tainable. Fraud must be strictly pleaded and 
particulars of any fraud relied upon must be stated 
in the pleading. It is very important that one who 
seeks to set aside a purchase completed under 
sanction of the Court should state the grounds on 
which be claims to impeach it and should not be 
allowed after trial of the case to rely on other 
grounds which bad not been the subject of trial or 
adjudication in the Court which took the evi¬ 
dence : 23 Mad 227 (P G), Bel. on. [P 123 0 3] 

N. M. Cowasjee — for Appellant. 

U Kyaw Din — for Respondent. 

Roberts C. J, — This is an appeal from 
a judgment and decree of Sharpe J. sitting 
on the Original Side of this Court in favour 
of the plaintiff-respondent in a suit for set¬ 
tlement of accounts and for possession of 
the Chinese Hotel known as Foo Nam Low 
at No. 681 Dalhousie Street, Rangoon. The 
plaintiff and defendant are brothers. Th0 
plaintiff averred that he obtained the hotel 
by a deed of gift from their father Chin 
Na Yain dated 27th June 1933, but at the 
time of the said gift he gave his father Ru¬ 
pees 4000 in cash and four promissory notes 
for Rs. 1000 each. In April 1934 the plain¬ 
tiff who was in financial difficulties lei® 
Rangoon for China, as he candidly ^mito* 
to avoid action being taken against bim by 
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his various creditors; and his brother, the 
<de(endant, was left in control and manage, 
ment of the hotel. Almost directly after- 
-warda his father instituted a suit against 
him ^ on the four promissory notes, and 
•obtained four decrees. In execution of three 
-of them the hotel was attached and sold 
lor Rs. 3150. The learned Judge found as a 
lact that the defendant bought the hotel at 
■the court auction including the goodwill, 
£xtures and fittings. I mention this because 
lihere is a controversy as to whether it was 
purchased by another brother Kim Kee; 
this is the averment of the plaintiff, but 
the defendant says that they have no bro¬ 
ther named Kim Kee, and that Kim Kee is 

merely one of the business names of the 
■defendant. 

The issue between the parties was whe. 
ther the defendant became tbe true owner 
■of the hotel as auction.purchaser at the 
court sale, or whether, as contended by 
the plaintiff, he was merely a trustee for 
the plaintiff and was controlling and manag¬ 
ing it on the plaintiff's behalf. The plain- 
tiff said that the defendant was benamidar 
merely, and that he himself was the true 
owner of the property. The learned Judge 
in the course of his judgment remarked that 
it was difficult to say exactly what this 
lather and his two sons did resolve upon as 
•a means of defeating the plaintiff’s credi. 
tors in 1937; that they did devise some 
•scheme which they thought would be use¬ 
ful he had no doubt. He regarded the issue 
as one which in the circumstances became 
^ pure question of fact, and held that it 
had been definitely arranged that the hotel 
was to be merely managed by the defen- 
-dant during the plaintiff’s absence and that 
■on his return it should revert to his posses, 
■sion and control. The learned Judge had 
-already observed that the defendant was 
thQ purchaser at the court auction, but 
'held that the plaintiff had discharged the 
burden which lay upon him to show that 
•the purchase was made on the plaintiff’s 
behalf. No one in the trial Court drew the 
attention of the learned Judge to Sec. 66 
raub-section (l), Civil P. 0., which runs as 
follows : 

No suit shall be maintained against any person 
•claiming title under a purchase certified by the 
Court in such manner as may be prescribed on the 
iground that the purchase was made on behalf of 
the plaintiff or on behalf of some one through 
whom the plaintiff claims. 

Now, this Section protects the certified 
purchaser at an auction sale by order of 
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the Court from any claim that his purchase 
was made not on his own behalf but on 
that of the plaintiff. This is exactly the 
claim that has been sot up here; the dofen. 
dant was the certified purchaser. The con¬ 
sequence of this is that unless the auction 
sale could be impugned on the ground of 
fraud or of some other grave irregularity 
which made it a nullity, the plaintiff’s suit 
could not be maintainable. On behalf of 
the plaintiff.respondent it is now sought to 
say that fraud was alleged in the pleadings 
and reference is made to paragraph 6 of the 
plaint which runs as fellows : 

At the time the plaintiff went to China one Kim 
Tun, a relative of the plaintiff and defendant and 
who was then employed as a clerk in the defen¬ 
dant s business, was plaintiff’s agent who at the 
request of the defendant gave active support in 
obtaining decrees in the said suits and the sale 
subsequent thereto. 

It is enough to say that fraud must be 
strictly pleaded and particulars of any 
fraud_ relied upon must be stated in thei 
pleading. This was not done and it was not^ 
sought to pretend that the defendant did 
not buy the property, but it was contended 
that there was in fact a sale and that he 
was the benamidar for the plaintiff. In 23 
Mad 227^ at page 234, Lord Hobhouse, in 
delivering the judgment of their Lordships 
of the Privy Council, observed that it was 
very important that one who sought to set 
aside a purchase completed under sanction 
of the Court should state the grounds on 
which he claimed to impeach it and should 
not be allowed after trial of the case to 
rely on other grounds which had not been 
the subject of trial or adjudication in the 
Court which took the evidence. It is now 
sought to say that Kim Tun, the plaintiff’s 
agent whom it is alleged he left in charge 
of the hotel, was a clerk of the defendant's 
and was in collusion with him and that 
they brought about the obtaining of decrees 
against the plaintiff and the subsequent 
sale in collusion and by fraud, and that the 
sale should be set aside altogether on this 
ground. In view of the provisions of Sec, 
tion 66 (l). Civil P. C., the only way in 
which the plaintiff could be successful 
would be by proving that the sale was a 
nullity. No attempt was made to do this in 
the Court below, and it is too late to 
attempt it now. For these reasons I am of 
opinion that the a ppeal must be allowed. 

1. Mahomed Mira Ravuthar v. Savvasi Vijia 

^ghunadha Gopalar, (1904) 23 Mad 227=27 

I A 17=7 Bar 661=10 M L J 1 (p C). 
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The appellant is entitled to his costs 
throuf^hout; advocates fee in this Court 
seven gold mohurs. 

Mosely J. — I agree. 

D.S./r.k. Appeal alloioed. 
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Mya Bu and Sharpe JJ. 

Po Kun — Applicant. 

V. 

The King, 

Criminal Appeal No. 403 of 1938, Deci¬ 
ded on 10th May 1938, from order of Sess. 
Judge, Sagaing, in Sess. Trial No. 8 of 
1938. 

❖ Penal Code (1860), S. 303-;-Word# ‘under 
sentence of transportation for life’ interpreted 
—Sentence of transportation for life afterwards 
remitted conditionally and accused released — 
After release accused breaking conditions and 
committing offence of murder—Accused roust 
be sentenced to death under S. 303. 

A sentence of transportation for life means a 
sentence of transportation for the whole of the 
remaining period of the convicted person's natural 
lite : lib93-1900) L B R 13, lUi. on. [P 1260 2] 

If the sentence of transportation for life passed 
on a person is conditionally remitted by the 
Government under S. 403, Criminal P. C., and the 
person is released, such person must still be deemed 
to be under sentence of transportation for life in 
spite of the fact that he is not actually under 
sentence or in a penal settlement. [P 12b C 2] 

Where therefore such a person after his release 
on remission, breaks the conditions on which 
remission was granted and commits an oSence of 
murder, his case falls under Sec. 303 and such 
person must be sentenced to death. [P 126 C 2] 

B. C. Guha — for Applicant. 

Lambert, Govt. Advocate — 

for the Crown. 

Mya Bu J.—The appellant Nga Po Kun 
has been convicted of the murder of his 
■wife Ma Hla Myaing and of voluntarily 
causing grievous hurt to a fellow-villager 
Maung Ba Maung by means of a da on 
20th November 1937 at Kyaukka village 
in the Monywa District, and has been 
sentenced to suffer death for the former 
and to suffer ten years’ rigorous imprison¬ 
ment for the latter; the sentences to run 
concurrently The only prayer of the ap¬ 
pellant in this appeal is that the sentence 
of death might he altered to a sentence of 
imprisonment for such term as this Court 
might deem suitable in the circumstances 
of the case. 

The case for the prosecution is that 
about 3.30 P.M. on 20th November last, 
the appellant cut his wife with a da in his 


own house where he carried on the work ol 
a blacksmith and then proceeded through 
the village to the house of Mg Ba Maung^ 
whom he met in front of the latter’s house 
and cub Mg Ba Maung with the same da. 
Ma Hla Myaing received three incised 
wounds measuring 6'* ^ 5" on the back of 
the neck cutting through the third cervica! 
vertebra, completely severing the vertical 
column and muscles, vessels and nerves on 
the left side, which were necessarily fatal and 
apparently caused Ma Hla Myaing’s death 
instantaneously or within a few minutes- 
On Mg Ba Maung no less than four incised 
wounds were caused, of which three resulted 
in fractures of the bone and constituted 
therefore grievous hurt within the meaning 
of S. 326 of the Penal Code. Mg Ba Maung 
had to be treated as in-patient in the 
hospital for over sixty days, out of which 
he was in severe bodily pain for about forty 
days. 

There was no eye-witness to the attack 
on Ma Hla Myaing but the appellant 
was seen proceeding from the direction of 
his house carrying a blood-stained da to¬ 
wards the compound of Maung Ba Maung s- 
house where, on meeting Maung Ba Maungr 
he attacked Maung Ba Maung with the- 
same da. The witness who first saw him- 
as he went towards Maung Ba MaungB 
house was near that of Maung Ba Maung 8- 
and who is a fellow.blacksmith working in 
the appellant’s smithy. As he saw the* 
appellant proceeding along the village road 
he not only noticed the appellant carrying 
a blood-stained da but also noticed some’ 
blood-stains on the appellant’s shoulder. 
Later, he saw the appellant’s attwk on 
Maung Ba Maung. Maung Po Dan’s wife^ 
Ma Cnit Su, also saw practically the same- 
thing as her husband did. Maung B* 
Maung himself gives evidence of the assanlt- 
on him corroborated by his wife Ma Shw& 
Maw. There is also evidence to the effect 
that after his assault on Maung Ba Maung 
the appellant went in, roughly speaking# » 
northerly direction carrying the same da^ 
to his sister Ma Shwe Mya’s house. A 
neighbour of Ma Shwe Mya saw the appel¬ 
lant throw the da down at a place north of 
Ma Shwe Mya’s house. Maung Ba Maung 
hurried to the headman’s house, ^ 

related to the headman of what he bed 
seen. The headman went into the village 
in search of the appellant. In the mean¬ 
time some witnesses had occasion to go 
the appellant’s house. There they found 
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MaHIa Myaing lying on the ground covered 
■with blood. The headman met the appel. 
lant in the village and took him under 
arrest. The report of the occurrence reached 
the police of Monywa shortly after 5 p.m. 
op the same day. The da was found at 
night at the place indicated by Ma Ni Ta 
Ma, Ma Sbwe Mya’s neighbour, who had 
■seen the appellant throw it down at the 
place.^ It was duly despatched to the 
Chemical Examiner, the result of analysis 
being that it had stains of human blood. 
The fact that the appellant caused the 
wounds on Maung Ba Maung with that da 
oannot for a moment be doubted. It is 
proved by the evidence of the eye-witnesses 
mentioned above. In addition to such evi- 
dence there is also the appellant’s confes¬ 
sion which was recorded by the First 
Additional Magistrate of Monywa on the 
proof of the charge against the appellant of 
his having voluntarily caused grievous hurt 
with the da to Maung Ba Maung. 

The circumstances spoken to by the eye¬ 
witnesses taken with the confession further 
constitute overwhelming evidence of the 
appellant's having inflicted the wounds on 
Ma Hla Myaing: for the admission which 
the appellant made in his confession coupled 
with the evidence of the eye-witnesses 
renders an inference irresistible that the 
wounds on Ma Hla Myaing were caused by 
the appellant by means of a da. The con- 
fession is to the effect that on the day of 
the occurrence his wife had deceived him 
by pretending to go to an aunt’s funeral at 
Aukseintaw village and actually going to 
Monywa with her paramour Mg Ba Yin, 
who lived in Ba Maung’s house; that when 
she came back he taxed her with being 
late, to-which she answered evasively; that 
thereupon as he made preparation to go out 
of the house to* try and find Maung Ba Yin 
to ask him what he had meant by taking 
his wife out, Ma Hla Myaing, seeing that 
he was going to beat Maung Ba Yin, threw 
her arms around his waist to prevent him 
from going out; that thereupon he waved 
a strip of iron taken from a barrel hoop 
and went away taking the strip of iron, and 
that as he met Maung Ba Maung be struck 
the latter with it as Maung Ba Maung was 
the go-between. The appellant also stated 
in addition that about twenty.five days 
before the occurrence he heard Maung Ba 
Maung, Maung Ba Yin and another person 
consulting together as to how they could 
get the appellant convicted and sent to 


prison so as to get him separated from his 
wife. The gist of the story in his coufossion 
is that he did not cut his wife with a da 
but she was unfortunately struck by the 
strip of iron which he waved on her pulling 
him back by throwing her arms around his 
waist to prevent him from going out to 
harm Maung Ba Yin and that he used the 
same strip of iron on Maung Ba Maung 
when he met the latter. The theory of any 
of the wounds having been caused by the 
strip of iron must be ruled out as being 
totally inconsistent with the nature of the 
wounds on the two victims of the assault 
and also is being contradicted by evidence 
of the eye-witnesses who saw the assault 
on Maung Ba Maung. That the appellant 
was guilty of an offence punishable under 
S. 326, 1. P. 0., for the assault on Maung 
Ba Maung and thoroughly deserves the 
sentence of ten years rigorous imprison¬ 
ment has not been disputed in this appeal. 

The sole object of this appeal is to get 
the conviction for the murder of Ma Hla 
Myaing altered bo one of some lesser offence 
and to get the sentence reduced. In the 
course of his examination during the trial 
the appellant made statements in an at¬ 
tempt^ to throw the responsibility for the 
infliction of the wounds on Ma Hla Myaing 
on Maung Ba Maung by stating : 

Maung Ba Maung and Maung Ba Yin came. 
Maung ba Maung cut me with a da while my wife 
pulled me. As I dodged the blow my wife was cut. 
Only then I struck Maung Ba Maung with the 
strip of iron twice. 

But this incredible story has neither 
evidence nor probability in support of it. 
Therefore all that has been urged on behalf 
of the appellant is that in the circumstances 
of the case the appellant must be held to have 
acted under grave and sudden provocation 
in inflicting the wounds on Ma Hla Myaing. 
The learned Sessions Judge has conceded, 
in our opinion quite rightly, that the appel_’ 
lant must have had grounds for belief that 
there was an intrigue between his wife and 
Maung Ba Yin. It appears that Ma Hla 
Myaing was a woman of about 32 years of 
age, the appellant being a man of forty, five 
or fifty, and they were married only about 
three months before the occurrence. During 
the short coverture the appellant had occa¬ 
sion about twenty.five days before the 
occurrence to tell a Police Constable who 
came to the village that he had reason to 
suspect his wife's conduct with Maung Ba 
Maung and Maung Ba Yin, and also to tell 
the headman that he was not happy as he 
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thought that his wife was in love with 
Maung Ba Yin and that Maung Ba Maung 
was acting as a go-between. In the trial 
Court the appellant stated that he knew 
that his wife had gone to Monywa with 
Mg Ba Yin instead of going to the aunt's 
funeral as he saw the two coming back 
together. Considering these facts it must 
be conceded that the accused had good 
grounds for suspicion of his wife’s infidelity 
towards him, but it is not his case that 
as he had seen his wife come back in 
company with Mg Ba Yin his temper was 
so aroused as to drive him to any act of 
violence. According to his own version on 
his wife’s arrival he questioned her as to 
why she was late. She gave evasive answers 
and therefore he made preparations to go 
out for the purpose of finding Mg Ba Yin, 
whom he intended to question. At that 
moment his wife gave utterance to her fear 
that he might go and assault Mg Ba Yin 
and put her arms around his waist to pull 
him back. It was at this juncture that he 
waved the strip of iron. Now that we find 
that the strip of iron was a da, assuming 
that the appellant cut his wife with a da 
as she pulled him back to prevent him from 
going out, it is extremely difficult to see 
how he can be said to have acted under 
grave and sudden provocation. The appel. 
lant’s version would have accounted for 
some amount of annoyance or anger which 
however is far short of any provocation 
likely to cause the appellant to lose his 
power of self-control. In my judgment, 
even accepting the story told by the appel¬ 
lant, there was no grave and sudden provo¬ 
cation. But when the appellant’s version 
of his wife’s conduct at the time that he 
cut her be rejected, as it should be, as being 
highly improbable and unsupported by any 
evidence, then it must be held that no case 
of any substantial provocation is made out. 

In my opinion, the case has not been 
brought within the purview of any of the 
exceptions to S. 300, Penal Code. The con¬ 
victions for murder must be confirmed. The 
fact that the appellant made a savage attack 
on Mg Ba Maung practically in the course 
of the same transaction as his murdering 
his wife is a very aggravating circumstance. 
The degree of provocation, small as it was, 
due to his suspicion of his wife's infidelity 
is, in the circumstances of the case, quite 
insufficient to warrant a reduction of the 
-sentence of death to one of transportation 
for life, even if this Court has the power to 


do so. The Court has no such power in the 
present case as the case falls within S. 303^ 

Penal Code, which provides : 

Whoever being under sentence of transportatioa 
for life commits murder shall be punished with 
death. 

The appellant was convicted of murder 
under S. 302, I. P. C., and sentenced to* 
suffer transportation for life on 12th May 
1923 by the Court of Session, Shwebo 
Division, but he was released in January 
1937 by an order of the Government under 
S. 401, Criminal P. C., remitting, subject 
to conditions therein set out, the remainder 
of the punishment to which be had been 
sentenced. The conditions were : 

(1) That the said Nga Po Kun will, in the event 
of his settling down in the Andamans, report him¬ 
self periodically to the police station Officer in 
whose circle be intends to reside, and keep the 
police authorities informed of all future changes of 
his residence; 

(2) that he will not commit any oSence against 
property or any offence attend^ by violence or 
any offence against the public peace or against the 
State which may be punishable by any law in 
force in British India; 

(3) that he will not associate with notoriously 
bad characters or lead a dissolute life. 

A sentence of transportation for Hfej 
means a sentence of transportation for the 
whole of the remaining period of the con¬ 
victed person’s natural life: (1893-1900) 
L B R 13.* Accordingly, in spite of the 
fact that the appellant is not actually in 
prison or in a penal settlement he must be 
deemed to be still **under sentence of trans¬ 
portation for life,” His release or remittance 
of the sentence is a conditional one. By the 
commission of the two offences in this case 
or either of them, the appellant has broken 
one of the conditions and is thereby liable 
to be made to suffer the remaining term of 
the sentence passed on him in 1923 ,.which 
is transportation for life. Thus, if for tha 
offence of murder in the present case th^ 
appellant is to be sentenced to transportation 
for life, the practical effect will be that ho 
gets no punishment at all for the murder. 
Be that as it may, I am clearly of the opi¬ 
nion that the mandate of the law contained 
in S. 303, Penal Code, is applicable ana 
must be applied to this case. I do not think 
that it will make any difference whateva 
to this view of the applicability of S. 303 
whether the remittance of the sentence wao 
a conditional or an unconditional one. So 
far as the sentencing Court was concerned 
it was a sentence of transpo rtation for the 

1» Nga Tha Byit v. Queen-Empress, (1893-1900) 
L B B 13. 
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■whole of the remaining period of the con- 
victed person’s natural life. Unless that 
sentence was judicially set aside I think it 
holds good quite irrespective of an execu- 
tive order of remittance, conditional or 
unconditional. At the conclusion of the 
trial before the passing of the sentence, the 
learned Sessions Judge questioned the ap¬ 
pellant as to the fact of the previous con¬ 
viction and sentence ■which he had to 
admit. The appeal is dismissed. 

Sharpe J. — Upon the facts of this case 
there can be no really substantial dispute, 
and, as my learned brother Mya Bu has set 
them out at length in the judgment which 
he has just delivered, I need not recapitu- 
late them. I entirely agree with the view 
expressed by Mya Bu J. that, so far as the 
appellant s attack upon his wife is concern¬ 
ed. it is quite impossible to bring the case 
within any of the exceptions to Sec. 300. 
Penal Code. The conviction recorded in this 
case must therefore stand. I would how¬ 
ever say something about the applicability 
of S. 303, Penal Code to the present case. 
The appellant s criminal history is this: 
On 12th May 1923 he was convicted of 
murder by the Sessions Court, Shwebo, for 
which he was sentenced to transportation 
for life. S. 401, sub-s. (1), Criminal P. C.. 
enacted that the Governor-General in Coun¬ 
cil or the Local Government (as it then 
was) might, 

at any time without conditions or upon any con¬ 
ditions which the person sentenced accepts, suspend 
the execution of his sentence or remit the whole or 
any part of the punishment to which he has been 
sentenced. 

On 5th January 1937 the Local Govern, 
ment (as it then was) exercised the powers 
conferred upon it by S. 401, Criminal P. C., 
and remitted, subject to certain conditions 
which were subsequently accepted by the 
appellant, the remainder of the punishment 
to which he had been sentenced on 12th 
May 1923. Upon his acceptance of the 
abovementioned conditions the appellant 
was released from jail. That appears to 
have been m May 1937. 

Section 303, Penal Code, enacts that 

® sentence of transportation 
dil/h ’• murder shall be punished with 

The learned Government Advocate who 
has appeared before us on behalf of the 
Crown has urged it upon us that we have 
no option ID the present case and are com¬ 
pelled to confirm the sentence of death ■ 
that the terms of S. 303 are such as entirely 
*0 preclude the possibility of our passing a 
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sentence of transportation for life, when 
once we have upheld, as indeed wo have 
uphold, the conviction. 


The question for our determination, on 
this part of the case, is therefore : Is a 
man. who has been sentenced to transpor- 
tation for life and whose sentence (after he 
has served a part of it) has been remitted 
by the Governor (as it now is) upon condi. 
tions, to be still considered as “being under 
sentence of transportation for life”? A dis¬ 
tinction IS to be observed between the 
powers conferred by S. 55, Penal Code, and 
those conferred by S. 401, Criminal P, C. 
if the appellant, after being sentenced to. 
transportation for life in May 1923, had 
had his punishment commuted under S. 55 
Penal Code, to imprisonment for 14 years 
(the maximum term allowed under that 
Section), he could not. in my judgment, 
upon his release in May 1937 (or earlier, if 
he had earned remission), have been regar. 
ded thereafter as being under sentence of 
transportation for life.” But as. when he 
was released in May 1937. he was released, 
not because he had served a term of impri. 
sonment for which his sentence of trans. 
portation for life had been commuted, but 
because the remainder of his sentence had 
been remitted upon conditions which he 
had accepted, the appellant must, in mv 
judgment, be regarded as still "being under 
sentence of transportation for life” after 
hia release from jail and at the time of the 
commission of the present murder If the 
remission had been without conditions, 
^fterent considerations might have applied. 
My learned brother has just expressed the 
view, at the close of his judgment, that ib 
matters not whether the remission is con. 
ditional or unconditional. I am not prepared 
now to say that I disagree with that view 
but I, for myself prefer not to express any 
opinion upon the point, which, to my mind 
would need further consideration than f 
have felt It necessary to give to the present 
case. But on the point which does apply to 
this case, namely where there is a condi 
tional remission of the remainder of tho- 
punishment. I am in agreement with Mya 
^u J., that in the present case S. 303, Penal 
Code, does apply, and that we have no dis 
cretion in the matter. We are bound to 

sentence of death. I would only 
add this, that I also agree with my learned 
brother that, even if we do have a discre¬ 
tion m this case, this is not a case which 
calls for a lesser penalty than a sentence of 
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death. I accordingly agree that the appeal 
must be dismissed, and the sentence of 
death confirmed. 

N.S./r.K. Sentence of death confirmed. 
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U Toe Sein (a) U Ba Sein and others 

Applicants. 

V. 

The King. 

Criminal Eevn. No. 538-B of 1938, Deci¬ 
ded on 1st December 1938, from review of 
order of 1st Addl. Special Power Magis¬ 
trate, Pakokku, D/. 22nd August 1938. 

Penal Code (1860), S. 376—Court should be 
slow to accept uncorroborated evidence of girl 
—Evidence in corroboration must be indepen¬ 
dent testimony—What girl has said after rape 
is no corroboration. 

Corroboration is not essential even in a case of 
an offence of rape. The Court is entitled to accept 
the uncorroborated evidence of a girl, butitshould 
be slow in its acceptance of it. It must scrutinize 
her evidence very carefully and unless her story 
convinces the Court so much that it does not 
possibly stand in need of any corroborative evi¬ 
dence, it should not accept her uncorroborated 
evidence. The evidence in corroboration must be 
independent testimony which affects the accused 
by connecting or tending to connect him with the 
crime. In other words, it must be evidence which 
implicates him. that is, which confirms in some 
material particular not only the evidence that the 
crime has been committed, but also that the pri¬ 
soner committed it. What the jiirl said after the 
rape is really no corroboration at all : AIR J934 
Cal 7 and (1916) 9KB 658, Bel. on. 

[P 130 C 1] 

Order,—Applicant 1 has been convicted 
of rape and applicants 2 and 3 have been 
convicted of abetting the commission of 
that offence by applicant 1. The history of 
the matter stands in this way ; The offence 
is alleged to have been committed on 22Dd 
June last. The applicants were tried by the 
Pirst Additional (Special Power) Magistrate 
of Pakokku and they were all convicted. 
Applicant 1 was sentenced to three years' 
rigorous imprisonment, applicant 2 to two 
years’ rigorous imprisonment and appli. 
cant 3 to one year’s rigorous imprisonment. 
From those convictions all three applicants 
appealed to the Sessions Judge, Pakokku. 
The memorandum of appeal to that Court 
is undated. There are only two grounds to 
which I desire to refer from amongst those 
mentioned in that memorandum of appeal. 

Ground No. 8 : For that the learned Magistrate 
should have held that Maung Mu (P. W. 2) and 


Ma Sein Tin (P. W. 3) did not support the com¬ 
plainant. 

Ground No. 9 : For that even if there had been 
sexual intimacy between the complainant and 
appellant 1. the learned Magistrate should have 
held that the complainant had consented to the 
sexual relation. 

The matter came before the learned 
Additional Sessions Judge, Pakokku, who 
dismissed all three appeals. The present 
applicants then tiled an application for 
revision in this Court and the matter came 
before me. In the application for revision 
to this Court, eight grounds were set forth. 

The seventh ground was : 

That assuming chat petitioner 1 did have sexoal 
intercourse with the complainant, the Appellate 
Court, it is submitted, was bound to consider whe¬ 
ther such intercourse was with the complainant's 
consent and erred in not doing so ; 
the eighth ground was: "That the Appellate 
Court did not at all consider the evidence 
adduced by petitioners. ” The remaining 
grounds in the present application, namely 
grounds Nos. 1 to 6, are all matters which 
may be described, I think, compendiously 
as complaints that the lower Court prefer¬ 
red the evidence for the prosecution to the 
evidence for the defence and that they 
ought to have preferred the latter to the 
former. The matter, as I say, came before 
me. S. 440, Criminal P. C., provides that: 

No party has any right to be heard either per- 
sonally or by pleader before any Court when exer¬ 
cising its powers of revision. 

I read the judgments in both the lower 
Courts which had been filed along with the 
application for revision and I considered 
the grounds of the application. The first 
six grounds did not seem to me to be any 
ground whatever for interfering in revision. 
Whether or not I might have come to a 
different conclusion upon the evidence if I 
had had the opportunity, as one of the 
lower Courts did, of seeing the witne8sefl» 
it seemed to me that it was not possible to 
say that the conclusions reached in the 
lower Courts were necessarily wrong and 
ought to be the subject of revision. I then 
considered ground No. 7 which, as I have 
just indicated, alleged that the Appellate 
Court erred in not considering whether ^8 
intercourse, if there was intercour^, be¬ 
tween the complainant and applicant 1 was 
with the complainant’s consent. The loww 
Appellate Court admittedly did not consfl- 
der whether it was with the consent of the 
complainant, although, as I have already 
pointed out, ground^ No. 9 in the memoran¬ 
dum of appeal to the lower Appellate 
had raised that matter of connplaint, M-T 
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•view of the matter was that, having regard 
’to the attitude taken up by applicant 1 in 
'tiis examination, that there was no question 
‘Of his having had sexual intercourse with 
the complainant (there was a flat denial of 
any such thing) in those circumstances it 
seemed to me that it was quite unnecessary 
for the Appellate Court to consider whether 
the act was done with the complainant’s 
consent. Then came ground No. 8 in the 
present application, that the Appellate 
Court did not consider the evidence adduced 
‘by the applicants. It is true that the learned 
Additional Sessions Judge did not deal fully 
with the evideuce of the defence witnesses, 
'but it is, I think, clear that he did consider 
it and come to the conclusion that the wit¬ 
nesses for the prosecution were to be pre- 
■ferred to those for the defence. Mr. Eafi 
this morning has, at any rate as regards 
the first part of the Appellate Court’s judg. 
’ment, said that it is in very fair terms and 
it seemed to me when I was considering 
this application for revision that there was 
■no ground for saying that the Appellate 
Court did not at all consider the defence 
• evidence. That disposed, as I thought, of 
•the whole of the application and I did not 
—and indeed, as I have already pointed 
‘Out, it was not incumbent upon me to do 
:S 0 — require to hear the applicants or their 
-advocate, but it did seem to me that there 
'being no reason for disturbing the convic¬ 
tion, the sentences were on the light side, 
•So I made this order : 

This is not a Court of second appeal and I see 
•no reason for supposing that the decision in this 
■ case requires revision, except as regards the ques¬ 
tion of sentence. All the sentences would at first 
sight appear to err on the side of too much 
•leniency. 

I then directed notices to issue to all 
'three applicants to show cause why their 
sentences should not be enhanced. And 
here we are today pursuant to that notice; 
-and Mr. Eafi appears on behalf of all three 
applicants. Applicant 1 intimated his desire 
'to be present today bub the information 
-received from the jail is to the effect that 
he is not well enough to be here. Mr. Eafi 
■has told me that applicant 1 does nob wish 
ior any adjournment—he is quite content 
—and, I think, very wisely content being re- 
presented as he is by Mr. Eafi—that his pre- 
sence here would not carry the matter any 
further. Mr. Eafi has said that despite my 
-previous order, the matter is, so to speak, 
now at large before me having regard to the 
iterms of sub-s. (6) of S. 439. I have felt a 
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little doubt about that owing to the decision 
in 10 Lah 241.^ Mr. Eafi has urged before 
me, and it is really his main point, that 
here there was no corroboration of the 
complainant's story and that although 
corroboration is nob essential, yet one must 
be very satisfied before accepting the un¬ 
corroborated evidence of the complainant 
in a case such as this that she can be 
believed. And”, said Mr. Eafi, 
in the circumstances of this case, if I can get 
rid of what is called the corroborated evidence, 
the complainant’s evidence ought not to satisfy 
any one of the applicants’ guilt. 

Now, that is a point which was not men¬ 
tioned as a ground in the application for 
revision in this Court, The question of 
these two witnesses, for it is the evidence 
of Maung Mu and Ma Sein Tin which is 
said to be the corroboration in this case, 
was mentioned in the memorandum of 
appeal to the Sessions Court, as I have 
just said, for it was urged as a ground 
there — ground No. 3 — that the learned 
Magistrate should have held that the evi¬ 
dence of those two witnesses did not sup¬ 
port the complainant.^ I am not quite sure 
what was meant by “did nob support the 
complainant, but some point obviously 
was intended to be taken about the evi¬ 
dence of those two witnesses.-It is unfortu- 
nate that this point was not raised in the 
application for revision in this Court. For 
if it had been, I think that I should, before 
I issued notice to the applicants as to the 
possibility of their sentences being en¬ 
hanced, have desired to hear Mr. Eafi upon 
that particular point. Mr. Eafi urges me 
not to take too technical or narrow a view 
in this case and I have no desire to do so. 

For reasons, which I will indicate in 
a moment, I think that there is substance 
in Mr. Eafi s point as to the corroboration; 
although, as I have said, when the matter 
first came before me, I did not call upon 
any party to appear because it did nob then 
seem necessary for me to do so, as this 
point was not raised at all, I think in the 
absence of its being raised in the applica¬ 
tion for revision, the course I adopted was 
the only possible one. Now that Mr. Eafi 
draws my attention to this matter and 
desires me to take it into consideration 
I think lb IS only right that I should do so. 

I do not propose therefore to consider whe- 
ther, strictly speaking, upon the dec ision 

Dhanna Lai, (1929) 16 A I R Lah 

^ ° 669=30 Or L J 

815=10 Lah 241=30 P L R 409 
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in 10 Lah 241 I am precluded from going 
into this point. I ought, I feel, if only in 
common justice to the applicants to go into 
this point although unfortunately this -was 
omitted from the application for revision. 
Now the evidence of these two witnesses, 
Maung Mu and his wife Ma Sein Tin, is 
that after the alleged offence, so they both 
say, the complainant told them that Ko 
Toe Sein who is applicant 1 had had illicit 
intercourse with her. A person can corro- 
iborate himself. What the complainant said 
|after the occurrence is really no corrobora. 
tion at all, as was pointed out in 62 Cal 
627.^ There is a further piece of evidence 
given by Maung Mu and by his wife that 
after this alleged occurrence applicant 1 
asked him to bring out the complainant by 
some means or another and that he would 
give him (Maung Mu) and his wife Ma 
Sein Tin a rupee each if they would do 
so. Now I do not think that that really 
amounts to corroboration properly so call¬ 
ed; as was pointed out by Lord Reading, 
the then Lord Chief Justice of England, in 
(1916) 2KB 658^ at page 667 : 


course of his argument and, if I may say 
so, very powerful address on behalf of 
these applicants. Suffice it for me to say 
that this is not a case in which there being: 
no corroboration, I am so convinced that 
the complainant’s evidence can stand with, 
out any corroborative evidence. 

In those circumstances it seems to me- 
that these convictions cannot stand. It ia 
obvious that if applicant I's conviction goes, 
the convictions of the other two applicanta 
automatically go. In the result although 
this point was not raised in the application 
for revision in this Court, I think that 
I must take notice of this point now that 
Mr, Eafi draws my attention to it and these- 
three convictions and the sentences passed 
against the applicants are set aside. 

d.s./r.k. Convictions set aside,- 
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Plaintiffs* 


We hold that evidence in corroboration must be 
independent testimony which aSeefcs the accused 
by connecting or tending to connect him with the 
crime. In other words it must be evidence which 
implicates him, that is which confirms in some 
material particular not only the evidence that the 
crime has been committed, but also that the 
prisoner committed it. 

I do not think that in the present case 
there was corroboration of the complainant's 
story. But the matter does not end there. 
Corroboration is not essential even in a 
case of this nature. The Court is entitled 
to accept the uncorroborated evidence of a 
girl but it should be slow in its acceptance 
of it. It must scrutinize her evidence very 
carefully and unless her story convinces 
the Court so much that it does not possibly 
stand in the need of any corroborative evi¬ 
dence it should not accept her uncorro¬ 
borated evidence. Mr. Eafi has referred me 
to numerous instances in the evidence in 
this case which he says are such that it is 
impossible to say that the complainant’s 
evidence does not stand in need of corro- 
boration. It is unnecessary, I think, for 
me to go through the various points to 
which Mr. Eafi drew my attention in the 

2. Noor Ahmed v. Emperor, (1934) 21 A I R Cal 
7=1934 Cr C 23 = 156 I 0 584 = 88 0 W N 
108=62 Cal 627. 

3. Bex V. Baskerville, (1916) 2KB 668=86 L J 
K B 28 = 115 L T 458 = 80 J P 446 = 26 
Cox 0 0 524=60 S J 696, 


V. 

Corporation of Bangoon and another 

Defendants. 

Civil Regular No, 352 of 1937, Decided? 
on 17th November 1938. 

Rangoon City Municipal Act (6 of 1922)* 
S. 230— Rules under—R. 7 to Sch. 1, Ch. 9— 
Notice to convene meeting to consider report* 
of committee called for as result of resohitioD 
to appoint a new Legal Adviser after usuaU 
advertisement, report naming no particiiltf 
individual nor hinting at bis appointment with* 
out advertisement — Appointment of name"’ 
individual without advertisement is irregular. 

Although it is perfectly competent to the Cor¬ 
poration to appoint a Legal Adviser, the power to- 
make such an appointment has not, by the con- 
stitution of the Corporation, been included amongr 
its powers except on the fulfilment of a condition, 
namely that the consent of the members of the 
Council to any appointment which may be 
posed has been obtained in a legal and wgnlar 
manner. [P 136 01] 

Where a notice says that meeting is to be 
vened for the consideration of a report which had' 
been called for as a result of a proposed resolution 
to appoint a new Legal Adviser after the usual' 
advertisement, and when the report named do 
particular individual or even hinted at the possi^ 
lity of any particular individual being appoints 
without the usual advertisement, it is irr^lar to 
go into the question of appointing forthwith n 
named individual without the usual advertisanei^ 
Moreover, the motion that a named individu^ W' 
forthwith retained to act as the Corjwration a 
Legal Adviser, thereby entirely dispensing wiw 
the usual advertisement is a substantive propo^ 
tion within the meaning of R. 7 which cannot bo- 
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discussed unless specified in the notice : AIR 
1917 PO 63 and (1898) 1 Oh 358, Rel. on: 28 
Bom 646; (1876) 10 Oh 606 and AIR 1938 
jRanp 40i, Disting. [p 135 0 2] 

G. V. Fouoar — for Plaintiffs. 

Hay — for Defendant (Corporation). 

Judgment. — I have already diamissed 
defendant 2 from the suit, and it now 
remains for me to dispose of the plaintiffs’ 
claim as against the Rangoon Corporation. 
The material facts appear to me to be as 
follows: Notice of the meeting of the Cor¬ 
poration to be held on 5th January 1937 
was duly given on 31st December 1936, and 
in the notice of that meeting appeared the 
Agenda proposed to be discussed thereat, 
in accordance with R. 7 of the Rules for 
the Conduct of Business, to which Rules 
I shall have to refer later, and Item 17 on 
the Agenda was this : 

U Tin Baw will move the following resolution : 
Resolved that the services of the present Legal 
Adviser be terminated forthwith and a new Legal 
Adviser be appointed after the usual advertisement. 

At the meeting of 5th January, held pur¬ 
suant to that notice, Item 17 on the Agenda 
came up for consideration, and U Tin 
Baw’s resolution, to which I have just 
referred was, with his permission, referred 
to a Special Committee consisting of the 
Mayor, U Tin Baw himself, Mr. Rafi—who 
was defendant 2 in this suit until yesterday 
—U Tun Aung and Mr. Nelson. The Special 
Committee so appointed met on three occa¬ 
sions and discussed in detail the relations of 
the Legal Advisers to the Corporation. The 
Committee asked the Commissioner to put 
before it a note on the subject, and the 
Commissioner did so. The Committee drew 
up its Report, which was signed by Dr. 
Murray, the Chairman, on 4th September 
1937, Dr. Murray being then the Mayor. 
The day before Dr. Murray signed that 
Report, namely on 4th September, notice 
was given of a meeting of the Corporation 
to be held on 7th September, and in aocor- 
dance with R. 7 the Agenda was again 
included in the notice. The Agenda for 
17th September included the following as 
Item 13 : 

To consider the Report of the Special Committee 
appointed to consider the resolution of U Tin Baw 
regarding the Legal Adviser to the Corporation. 

And the note was added : "Copies of 
the Report will be circulated.” They were 
presumably not circulated with the notice 
because the report was not yet complete, 
if only for the reason that the Mayor as 
Chairman of the Committee, had not by 
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that date signed it, as I have just indicated. 
It is admitted that before 7th September, 
which was the day fixed for the meeting, 
copies of the Special Committee’s Report 
were in fact circulated. Any Councillor 
receiving that notice and Agenda for 7fch 
September and subsequently receiving a 
copy of the Special Committee's Report 
would see that what the Committee had 
considered was the advisability of appoint¬ 
ing a ’ (the use of the indefinite article is 
of importance) Legal Adviser. The Com¬ 
mittee were agreed that "a” Legal Adviser 
on fixed remuneration would be an advan¬ 
tage. But, though they were not unani¬ 
mous, the majority agreed that the all-in fee 
of Rs. 1200 a month indicated in the Com¬ 
missioner’s Note was justified by the kind 
and importance of the extra work which 
would be entrusted to the Legal Advisor. 
The Councillor would also observe that the 
report concluded with this statement : 

The Committee agreed with the Commissioner 
that the engagement of “a” Legal Adviser be on a 
contract for a period of five years. 

It would also have been observed by a 
Councillor receiving that Notice and Agenda 
that the Commissioner’s Note referred to 
the fact that personally he would welcome 
the idea of having a” Legal Adviser whom 
he could consult at all times and without 
restraint, for it appears that the Commis. 
sioner’s Note was attached to the Special 
Committee’s report: the Councillors, who 
received the report prior to the meeting, 
would also receive with it a copy of the 
Commissioner’s Note. The meeting of 7th 
September was duly held and Item 13 on 
the Agenda fell to be considered in its turn. 
The Corporation proceedings upon that 
item commenced by Mr. Nelson, who had 
been one of the members of the Special 
Committee, addressing the Corporation and 
moving : 

That the Corporation do advertise the post of 
Legal Adviser on a fee of Rs. 600 a month, and 
tliftt in th6 876nt of a suit^blo Cdiidid8»t6 not bding 
Rtydfil^blo tho Corpora^tiozi znako do chango in th^ic 
present method of seeking and paying for legal 
advice as required. 

The suggestion contained in the motion 
which Mr. Nelson so moved, that the post 
of Legal Adviser should be advertised, fol¬ 
lowed the lines of the resolution which had 
stood in the name of U Tin Baw and which 
had been originally referred to the Special 
Committee. Mr. Nelson’s proposition was 
seconded, and it was opposed by Mr. 
Wellington, whose concluding remarks were 
that he felt that they ought to have " a” 
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(note, again, the use of the indefinite arti¬ 
cle) whole time Legal Adviser to watch the 
interests of the Corporation all the time. 
He thought Rs. 1200 was a reasonable 
figure. After a speech by Dr. Dugal, Mr. 
Sequeira said that he had nothing to add 
to what Mr. Wellington and Mr. Dugal had 
stated and he moved, what he described as 
an amendment, not merely “that the report 
of the Special Committee be accepted,” but 
something else in addition. It is to be parti, 
cularly noted that his proposed amend¬ 
ment falls into two clear cut compartments. 
His proposed amendment concluded : 

And that Mr. M. M. Rafi, Barrister-at-law, be 
retained to act as the Corporation’s Legal Adviser 
on the terms and conditions contained in the 
Commissioner’s Note. 

That amendment was seconded, and was 
supported by U Tin Aung, and Mr. Strong 
also spoke on the subject, the latter sug¬ 
gesting in conclusion that the post be 
advertised. Another Councillor supported 
Mr. Sequeira’s amendment, and then U Ba 
Glay moved that the question be deferred 
till the following month, Mr. Strong second¬ 
ing U Ba day’s motion. Dr. Dugal object¬ 
ed to the question being postponed and in 
the end D Ba Glay’s motion to defer the 
question till the following month was put 
and lost. Mr. Nelson then replied to the 
debate and said that the Special Committee 
had not been asked to consider the selec¬ 
tion of a candidate for the post of Legal 
Adviser and Mr. Sequeira’s amendment 
came as a surprise to him : personally he 
had no objection to Mr. Rafi being appoint¬ 
ed at the proper time, provided he was 
willing to accept a fee of Rs. 600 a month. 
Plaintiff 1, who was at that time a member 
of the Corporation, rose on a point of order 
and said that all that they were consider¬ 
ing was the report of the Special Com. 
mittee appointed to consider the resolution 
of V Tin Baw regarding the Legal Adviser 
to the Corporation. The Mayor ruled that 
the matter actually arose out of the resolu- 
tion. Mr. Sequeira’s amendment, namely 
that the report of the Special Committee 
be accepted and that Mr. M. M. Rafi, 
Barrister-at-law, be retained to act as the 
Corporation s Legal Adviser on the terms 
and conditions contained in the Commis¬ 
sioner’s Note, was then put and carried. 

The following day the Secretary of the 
Corporation wrote to Mr, Rafi and informed 
him ^ that the Corporation had at its 
meeting the previous day accepted the pro¬ 
posal to retain him as the Corporation's 


Legal Adviser on an all-in fee of Es. 1200 
a month, the appointment to be for five 
years, on a contract renewable at the Cor¬ 
poration’s option, and he asked whether 
Mr. Rafi was willing to accept the appoint¬ 
ment on those terms. The receipt of that 
letter, I imagine, did not surprise Mr. Rafi, 
who bad, it is admitted, been present the 
previous afternoon and had taken part in 
the various matters which were being con¬ 
sidered by the Corporation at its meeting, 
although he had very properly refrained 
from taking any part during the discussion 
on Item 13 in the Agenda. It is admitted 
however that he was in fact present during 
that discussion. I desire to mention at this 
point that the fact that at the meeting of 
7th September there had been present, out 
of a total of thirty-three Councillors, twenty- 
eight Councillors; there were five absentees, 
two of whom had asked for leave of absence 
which had been granted. 

On 9th September Mr. Rafi wrote to the 
Secretary of the Corporation informing 
him that he accepted the appointment on 
the terms and conditions referred to in the 
Secretary’s letter, to which I have just 
referred, and the same day there was exe¬ 
cuted at the City Hall an agreement be¬ 
tween the Corporation and Mr. Rafi, signed 
by the latter and by the Commissioner and 
the Mayor on behalf of the Corporation and 
to which the Corporation’s seal was affixed. 
That agreement was designed to give effect 
to the resolution which had been passed 
two days previously. I find as a fact that 
that agreement was executed by all the 
parties to it between 4 and 4.30 P. M. on 9th 
September. By a further letter addressed 
to the Secretary of the Corporation and 
bearing date the same day Mr. Rafi resigned 
his Councillorship. It is impossible, I think, 
to say exactly at what moment of time 
that letter of resignation must be taken to 
have been received by the Corporation or 
by the Secretary on its behalf, but I am 
satisfied that it was at least written and 
despatched by Mr. Rafi prior to the execu¬ 
tion of the agreement on that day, and in 
all probability it was received at the City 
Hall also prior to the execution of the 
agreement. From the time of the execution 
of the agreement up to the present time, as 
I understand it, Mr. Rafi has been acting 
as Legal Adviser to the Corporation under 
and by virtue of that agreement. I have 
not been told whether he has received any 
remuneration for his services. 


Fjriedlandee V. Eangoon 

I think that this will bo a convenient 
place at which to stop this afternoon. I 
will resume tomorrow morning at 11 o’clock. 
[His Lordship resumed on 18th November.] 
I observed in one newspaper this morning 
that there was what purported to be an 
account of these proceedings, but it omitted 
what I think was an important fact. The 
report which I saw omitted to state that 
the suit with which I am now dealing was 
also brought against Mr. Eafi and that two 
days ago I dismissed him from the suit. 
^Further, from the report which I read it 
would appear as if I had reserved my 
judgment; I did not in fact do so. I had 
started my judgment yesterday afternoon, 
but owing to the lateness of the hour it 
could not then be completed. Now, taking 
up the story of the facts from where I left 
off last evening, I think I had come to the 
evening of 9th September, when the agree¬ 
ment between Mr. Eafi and the Corpora¬ 
tion was executed, and Mr. Rafi had 
tendered his resignation as a Councillor. 
[Mr. Foucar said that what his Lordship 
said was right. His Lordship then proceeded 
further.] Two things happened on the fol¬ 
lowing day, 10th September. In the first 
place, the Secretary of Corporation wrote to 
Messrs. Oowasjee, Anklesaria and Gowasjee 
expressing their regret that their long and 
cordial association with the Corporation as 
its Legal Advisers must forthwith be ter¬ 
minated as the Corporation had made other 
arrangements for its legal work. Secondly, 
that same day eight Councillors gave notice 
to the Secretary of the Corporation that 
they required a special meeting of the Cor¬ 
poration to be convened to re.consider the 
Report of the Special Committee and to 
cancel the decision at which the meeting 
of the Corporation had arrived in regard 
thereto on 7th September. One of the 
grounds upon which reconsideration was 
desired was that under R. 7 of the Rules 
for the Conduct of Business (Ch. 9 of Seh. 1, 
to the City of Rangoon Municipal Corpo¬ 
ration Act, 1922): 

it was not competent for the meeting to decide 
upon the appointment of any individual, as no 
such appointment appeared in the business to be 
transacted at the said meeting. 

Pursuant to that requisition, a special 
meeting of the Corporation was held on 
27th September, at which 28 out of the 
33 Councillors were present, including two 
who had not been present on 7th Septem¬ 
ber. One of those two had been one of the 
eight who had signed the requisition. After 
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an introductory statement by the Mayor 
and the moving and seconding of a resolu¬ 
tion by Mr. Friedlander and Mr. Auzam 
respectively, that the report of the Special 
Committee on Legal Advisers to the Cor¬ 
poration be re-considered, a poll was taken 
upon Mr. Friedlander’s resolution, the re¬ 
sult of which was that 17 Councillors 
voted for the resolution and ten against it. 
Under R. 16 of the Rules for the Conduct 
of Business, no proposition to cancel, repeal, 
vary or add to any decision, resolution or 
order of the Corporation, shall be made or 
discussed unless either a period of not less 
than six months has elapsed since the date 
of such decision or unless at least three- 
quarters of the Councillors present assent 
to a motion, of which due notice shall 
have been given under R. 6. Since in this 
case, although there was a majority in 
favour of the resolution, there was nob in 
fact a three-quarters’ majority of the Coun¬ 
cillors present, and as the proposition was 
in fact made less than six months after 
7th September, permission bo re-open the 
question was accordingly refused. Mr. Fried¬ 
lander thereupon commenced a correspon¬ 
dence with the Secretary of the Corporation, 
bub I do nob think that it is necessary for 
me to refer to any of the letters in this 
judgment. 

On 4th November last year the three 
plaintiffs gave notice to the Corporation 
under the provisions of S. 204, City of 
Eangoon Municipal Corporation Act, of 
their intention to institute a suit against 
the Corporation, and in that notice they 
set out what they said was their cause of 
action and the other matters required by 
that Section. It is admitted that no reply 
to that notice was sent by the Corporation. 

It is also admitted that the notice was nob 
brought to the notice of the Corporation at 
any one of its monthly meetings. After the 
expiration of something like a little more 
than one month after the giving of that 
notice, namely on 13th December last year, 
these three plaintiffs instituted this suit 
against the Corporation asking for an in¬ 
junction restraining the Corporation from 
giving effect to the resolution and agree¬ 
ment and from making any payments to 
Mr. Rafi purporting to be payments in 
respect of the agreement. In the Agenda 
for 4th January of this year, contained 
in the notice of the meeting to be held 

that day, there appeared an Item 44 as 
follows: 
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To consider and record the plaint filed by 
Mr. M. L. Friedlander, No. 86, Barr Street, 
Mr. A. Sattar, No. 88, 37th Street, and U Ba Yin, 
No. 663, Slerchant Street, against the Corporation 
of Rangoon in Civil Regular No. 352 of 1937 of 
the High Court of Judicature at Rangoon. 

“Copies of the plaint,” said the notice, 

have already been circulated.” By this 
time a new Council had been elected as 
the result of an election held in November 
of last year, and on 4th January 1938 
the first meeting of the new Council was 
held, at which all 33 Councillors were 
present, of whom 19 were newly elected 
members. Mr. Friedlander was no longer 
a Councillor. The meeting could not be 
concluded on 4th January, and it was 
adjourned till the following day. On the 
following day Item 44 in the Agenda came 
up for consideration. The attendance of the 
Councillors on the second day was only 
26, out of the total number of 33. Item 44 
was disposed of in the following way: 

(i) Recorded : The plaint filed by Mr. M. L, 

Friedlander, etc.Copies of the. 

plaint were circulated and laid on the table. 

The institution of the suit having been 
recorded, Mr. Wellington moved “that the 
Commissioner be instructed to take the 
necessary steps to defend the suit.” 

Mr. Sequeira, the Councillor, who, it will 
be remembered, had proposed the amend¬ 
ment to Mr. Nelson’s motion on 7th 
September, seconded Mr. Wellington’s pro¬ 
posal, which was put and carried. The next 
monthly meeting of the Corporation was 
held on 1st February. At that meeting 
Mr. Auzam proposed to ask ten questions 
pursuant to a notice which he had given, 
and Mr. Wellington proposed to move a 
resolution pursuant to a notice which he 
too had given. Mr. Auzam’s proposed ques¬ 
tions and Mr. Wellington’s proposed resolu¬ 
tion related to the matter of Mr. Rafi’s 
appointment as Legal Adviser to the Cor¬ 
poration, and before either the questions 
were put or the resolution proposed the 
Mayor said that he had, after careful con¬ 
sideration, come to the conclusion that it 
would not be advisable to proceed with 
either the question or the resolution as the 
whole matter was sub judice, and he ex¬ 
pressed the hope that both Mr. Auzam and 
Mr. Wellington would withdraw the ques¬ 
tions and the resolution respectively. They 
both did so. 

Those, I think, are the relevant facts. 
Before passing on to a consideration of the 
law applicable to this subject, I desire to 
point out three things as being, I think, of 


importance in relation to the facts. The 
first is that from the commencement of 
this controversy (I think that is perhaps 
the best word to use) the suggestion had 
been that the then Legal Adviser’s appoint¬ 
ment should be terminated and that a new 
Legal Adviser should be appointed after 
the usual advertisement. That any new 
appointment was to be made only after the 
usual advertisement is, I think, the most 
important fact to bear in mind. From the 
commencement it was apparently, so far as 
one can judge from the minutes, in every¬ 
body’s mind that the new appointment, if 
any change was to be made, should be 
mads after advertisement, which was the 
usual method. Mr. Hay has suggested that 
it would be beneath the dignity both of a 
member of the Bar, and also of an advocate 
of this Court who was not a member of the 
Bar, to apply for appointment as Legal 
Adviser in answer to a public advertise¬ 
ment. It does not seem to me to be in the 
least derogatory to the position of an advo¬ 
cate. Appointment after advertisement is 
a commonplace thing not only here in 
Burma, as we can see almost every day in 
the press, but also in England and in other 
parts of the Empire. 

The second matter to which I wish to 
call attention as being an important fact— 
and I hinted as to its importance yesterday 
at the commencement of my judgment — 
is the use of the indefinite article in the 
report of the Special Committee. The reso- 
lution which had been referred to them for 
consideration and report was a resolution 
suggesting possibly a new appointment, but 
in any event the appointment of an un¬ 
known and unnamed individual after the 
usual advertisement, and the Special Com¬ 
mittee in its report made no mention of 
any special individual as a proposed candi¬ 
date, but followed the wording of U Tin 
Baw’s resolution tfnd spoke of the appoint¬ 
ment of a” Legal Adviser on new terms, 
which was what U Tin Baw had originally 
moved. 

The third matter of importance which 
I think appears from the facts as I have 
detailed them is this: Mr. Rafi was present 
at the meeting of the Council on 7th Sep¬ 
tember, and although he very properly, as 
I said yesterday, took no part in the discus¬ 
sion of this particular item on the agenda, 
he was present throughout the meeting. It 
is impossible, I think, to avoid the conclu¬ 
sion that Mr. Rafi knew before Mr. Sequeira 
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TOse to propose what ho called aa amend, 
inent, that his name was at least likely to 
be put forward, and he did not intervene 
in the debate, although he could perfectly 
well have done so. He could, with perfect 
propriety, if he did not wish to have his 
name brought forward, have said so, but he 
did not intervene, and I must take it that 
he knew that his name would, and was 
quite willing that it should, be brought 
forward. He has not gone into the witness- 
box before me, although he remained in 
Oourt after 1 dismissed the suit as against 
him and he is still present in Court. The 
fact that the suit as against him had been 
dismissed in no wise prevented him from 
^oing into the witness-box as a witness on 
behalf of the Corporation. 

Now let me turn to the issues which 
I have to decide. The first question is: Was 
there any irregularity in the proceedings of 
the defendant Corporation which termi. 
nated in carrying of Mr. Sequeira’s amend, 
ment on 7th September ? It seems to me 
that that issue must be answered in the 
affirmative. Whether such an irregularity 
entitles the plaintiff to the relief which 
they seek is another matter, which I will 
discuss in a moment. It seems to me that 
the proceedings were irregular. The Ran¬ 
goon Corporation’s powers, liabilities, duties 
and BO on are regulated by the City of 
Rangoon Municipal Act, 1922. Attached to 
that Act as passed by the Legislature were 
■certain Schedules, and Sec. 229 of the Act 
-says: 

The Schedules attached to this Act as from time 
'to time amended in accordance with the provi¬ 
sions of this Act shall be deemed to be part of this 
Act. 

* Section 230 says that the Corporation 
may add to the Schedules rules not incon¬ 
sistent with the provisions of the Act to 
provide for any of the matters dealt with 
in such Schedules or for any other purpose 
specified in S. 235. There was no schedule 
to the Act as originally passed providing 
for the conduct of the Corporation’s busi¬ 
ness. Almost as soon as the Act was passed 
the Corporation did add Chap. 9 to Sch. 1, 
thereby providing rules for the conduct of 
its business. S. 235 provided that the Cor¬ 
poration might make rules for any matter 
relating to the proceedings of the Corpora- 
tion, the holding and regulation of meetings 
and the conduct of debate. That is provided 
for by S. 235 (iv) (h). The Corporation 
having chosen to make those rules, it seems 
iio me that, by the combined effect of Ss. 229 


and 230, those Rules for the Conduct of 
Business are now to be deemed to be part 
of the Act. 

Rule 7 of those rules, which I now hold 
are part of the Act, provides, inter alia, 
that no business shall be transacted other 
than the business specified in the notice of 
the meeting, and no substantive proposition 
shall be made or discussed which is not 
specified in the said notice. Now the matter, 
so far as this controversy is concerned, 
which appeared in the notice of the meet¬ 
ing of 7bh September was “consider” the 
report of the Special Committee. It is 
urged by Mr. Hay that under R. 7 any 
resolution or amendment arising out of the 
consideration of the report could properly 
be put and carried. I am not prepared to 
go all that way with him. I think, that 
under the rules, it is no doubt possible that 
under a notice which states that a report 
will be considered, a motion either to accept 
the report in toto or to refer it back would 
not infringe R. 7. Possibly it might be in 
order to go slightly further than either of 
those two courses, and to refer it back with 
some recommendation. But I do not think 
that it was possible, or that it was regular, 
upon the consideration of a report which 
had been called for as a result of a pro¬ 
posed resolution to appoint a new Legal 
Adviser after the usual advertisement, and 
when the report named no particular indi¬ 
vidual or even hinted at the possibility of 
any particular individual being appointed 
without the usual advertisement, to go into 
the question of appointing forthwith a 
named individual without the usual adver¬ 
tisement. It also seems to me that although 
Mr. Sequeira’s motion was moved as an 
amendment and included also, as the first 
part of the motion, that the report of the 
Special Committee be accepted, to go fur- 
ther than that and to add to it that Mr. 
Rafi^ (a named individual) be forthwith 
retained to act as the Corporation’s Legal 
Adviser, thereby entirely dispensing with 
the usual advertisement, rendered Mr. 
Sequeira’s motion a substantive proposition 
within the meaning of Rule 7. 

Now Mr. Hay has said that it is admitted 
that the Corporation had power to appoint 
Mr. Rafi or anybody else as its Legal 
Adviser if it chose to do so. It is true that 
S. 31 of the Act gives the Corporation 
power to appoint such officers and servants 
beyond those specified in the Act as are 
necessary for the efficient carrying out of 
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its duties for the purposes of the Act, and it 
may pay them in such a way as it thinks 
reasonable. It is claimed by the Corpora¬ 
tion that it has power to appoint a Legal 
Adviser on all-in fee of so many rupees a 
month. That is so, but the important thing 
to observe is that it is only given power by 
a Section of the same Act of which the 
rules for the conduct of business form 
part. I think that Idr. Hay unduly expan¬ 
ded the admission which Mr. Foucar was 
quite properly prepared to make that the 
Corporation had power to appoint a Legal 
Adviser. What Mr. Foucar, as I under¬ 
stand it, admits is this, that if the mat¬ 
ter proceeds upon regular lines, then the 
Corporation may appoint a Legal Adviser 
but that they have no power to appoint a 
Legal Adviser otherwise than strictly in 
accordance with the Act, of which the Rules 
for the Conduct of Business are to be deemed 
to be part. The position seems to me to be 
this, that although it is perfectly competent 
to the Corporation to appoint a Legal 
Adviser, the power to make such an appoint¬ 
ment has not by the constitution of the 
Corporation been included among its powers 
except on the fulfilment of a condition, 
namely that the consent of the members of 
the Council to any appointment which may 
be proposed has been obtained in a legal 
and regular manner. Mr. Foucar referred 
me to the case in (1917) A 0 607,^ an 
appeal before the Privy Council from the 
Court of Appeal of British Columbia. At 
the bottom of p. 615 Lord Haldane said : 

The first question which arises upon these, the 
words on the construction of which the appeal, in 
their Lordships’ opinion, turns is whether they 
make the adoption of this agreement by resolu¬ 
tions passed by the specified majority at a meeting 
called for the purpose, a condition without the 
fulfilment of which the agreement would remain 
ultra vires and therefore incapable of being made 
the act of the Corporation, even if every sharehol¬ 
der joined in attempting to make it so. In their 
Lordships’ opinion this question must beanswered 
in the affirmative. 


As I say, I think that it was within the 
powers of the Corporation to make this 
appointment, but the agreement would 
remain ultra vires and therefore incapable 
of being made the act of the Corporation, 
unless the resolution upon which the agree¬ 
ment was based was regularly put and 
carried. Otherwise what is the purpose of 
all these rules which have become part of 
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the Act, and which are designed to regulate-- 
the proceedings of the Corporation ? For- 
after all the Corporation is dealing witb 
public money. R. 7 where it deals with the- 
necessity for due notice of a substantive- 
resolution is in my opinion a rule of per¬ 
fectly good sense designed to ensure that 
the elected representatives of the payers of 
municipal taxes shall have due notice of 
all substantive motions, and is one which' 
having been incorporated in the Act, as 
I hold that it now is, must always b©’ 
followed, and if it is not followed, the pro¬ 
ceedings become irregular, agreements such 
as the present one entered into pursuant 
thereto may not be carried out by the- 
Corporation. 

It is to be observed that on 7th Septem¬ 
ber, as I have already pointed out, only 
twenty.eight of the thirty-three Councillors- 
were present, and it does not appear by 
what majority Mr. Sequeira’s amendment 
was carried. It does appear however that- 
on 27th September, at the specially con¬ 
vened meeting of the Corporation, when two* 
members who were not present on 7tb- 
December were present. Mr. Friedlander’s 
resolution obtained the support of what 
was in fact an absolute majority (namely,, 
seventeen) of the Councillors but owing to - 
the three-quarters majority and the six 
months rules to which I have referred, it. 
was unable to be of any effect. If those seven¬ 
teen persons had been present on 7th, and 
admittedly two of them were not, it may 
well have been that Mr. Sequeira’s amend¬ 
ment would not have been carried. It is- 
not for me to speculate on what might or 
might not have happened. The Councillors 
who were absent must be taken to have- 
been absent because, upon reading the* 
notice of the meeting of the 7th and the- 
Agenda of the business proposed to be trans¬ 
acted thereat, they were of opinion that 
their presence was not necessary. They 
might very well have attended if the agenda 
had contained a notice of Mr. Sequeira’s or 
of anybody else’s substantive resolution' 
that a named individual should be forth¬ 
with appointed as Legal Adviser without 
the usual advertisement. 

Let me now refer to another case cited 
by Mr, Foucar, namely (1898) 1 Ch 358.^ 
If I may be permitted to use the words of' 
Sir Nathaniel Lin dley M. R., appearing in 

2. Kaye v. Croydon Tramways Co., (1898) 1 Ch* 
358=67 L J Ch 222=78 L T 237 = 46 W R 
405=14 T L R 244. 
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para. 2 on p. 370, I venture to think that 
here (in the present Corporation case} there 
was not a full and fair disclosure of what 
was proposed to be done.” And, if I may 
adapt the language of Rigby L. J. in that 
same case (at p. 373, about three-quarters 
of the way down), you must give, at any rate, 
a fair, candid and reasonable notice of the 
substantive resolutions, whatever they may 
be, which will be put at the meeting. Of 
course I am adapting the actual words he 
used, but I am following the lines of his 
judgment. And now, again adapting the 
words of Rigby L. J., the words which are 
to be found at the bottom of p. 372 and at 
the top of page 373, was it fairly and in 
language that would be understood by ordi¬ 
nary people disclosed that at that meeting 
of the Council on 7th September, a resolu- 
tion which contained proposals for the 
appointment of a particular named indivi¬ 
dual forthwith and without the usual adver¬ 
tisement would be accepted and would be 
allowed to be put ? I think it was not. 

Again adapting Rigby L. J.’s words on 
page 373, no man of business would ever 
have come to the conclusion that when a 
meeting was summoned for the purpose, so 
far as Item 13 on the Agenda was con¬ 
cerned, of “considering” (mark you—only 
“ considering”) the Special Committee’s 
Report on the proposed resolution to 
appoint a new Legal Adviser after the usual 
advertisement, no man of business would in 
those circumstances ever have come to the 
conclusion that it would also be possible to 
pass a resolution at that meeting to appoint 
a particular named individual forthwith 


article without referring to any individual 
in particular as the proposed new Legal 
Adviser. My opinion is that the second part 
of Mr. Sequeira’s motion on 7th September 
was, as I have said, a substantive motion, 
notice of which ought to have been speci¬ 
fied in the notice of the meeting in accord¬ 
ance with R. 7. I do not know whether 
Mr. Sequeira’s motion was purposely de¬ 
signed in what, if it had been purposely 
designed, I would describe as a skilful 
manner, so that it may appear in the first 
place to be nothing more than an amend¬ 
ment to Mr. Nelson’s motion that the Cor. 
poration should advertise the post of 
Legal Adviser on a fee of Es. 600 a month, 
and, in the second place, to be nothing 
more than a resolution that the Special 
Committee’s Report be accepted. As I say, 

I do not know, and indeed for the purpose 
of my decision it does not really matter, 
whether the matter came before the meet¬ 
ing in the way it did as the result of a line 
of action carefully thought out on the part 
of one or more of the Councillors, I have 
already said that Mr. Rafi must have 
known that his name was going to be put 
forward. What does, in my judgment, 
matter is that, by the inclusion in the 
motion of the words that Mr. Rafi be 
retained as Legal Adviser, the amendment 
or resolution (whichever way it may be 
described in the minutes) became thereby 
a substantive resolution, of which.no proper 
or sufficient notice had been specified in 
the notice convening the meeting. I think 
that the Mayor was wrong in accepting 
Mr. Sequeira’s motion. 


and without the usual advertisement. It 
is one thing to consider the appointment of 
a” Legal Adviser and it is another thing 
to appoint there and then a particular 
named individual as the new Legal Adviser, 
especially when the Committee’s Report 
which was circulated referred in more than 
one place to the appointment of “a” Legal 
Adviser, and nowhere recommended that 
the usual advertisement which U Tin Raw 
had originally proposed in his resolution 
should be dispensed with. Nay, more than 
that, I most certainly think that any ordi¬ 
nary man of business would undoubtedly 
expect to receive notice in advance of a pro¬ 
posal to appoint forthwith and without the 
usual advertisement a man who was him¬ 
self a member of the Special Committee, 
■when that Committee was careful in tlmee 
places of its report to use the indefinite 


Mr. Hay has referred me to four cases. 
The firsUs 22 Bom 646.® But for the rea¬ 
sons, which I indicated in the course of the 
argument, I do not really think that that 
case is of assistance one way or the other 
in the present suit. On the one hand, a 
Municipality may have the power to do a 
certain thing, provided it does it in a regu¬ 
lar way j'on the other hand, a Municipality 
may have no right to do a certain thing 
however regular the proceedings leading up 
to it may be. The two classes of cases are 
quite distinct. The Skolapur case^ falls 
within the latter category, and the present 
case within the former. The two classes of 
cases are, as I say. quite distinct and for 
that reason I do not think that the Skola^ 
pur case assists me in this matter. Then 


(1898) 22 Bom 616. 
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Mr. Hay referred me to (1875) 10 Ch 606* 
and he particularly called my attention to 
a passage in Hellish L. J.’s judgment on 
page 25 which reads in this way : 

In my opinion if the thing complained of is a 
thing which in substance the majority of the 
company are entitled to do or if something has 
been done irregularly which the majority of the 
company are entitled to do regularly, or if some* 
thing has been done illegally which the majority 
of the company are entitled to do legally, there 
can be no use in having a litigation about it, the 
ultimate end of which is only that a meeting has 
to be called and then ultimately the majority gets 
its wishes. 

And he also referred me on the same 
point to the Privy Council case in (1902) 
A C 83® where Lord Davey, in delivering 
the judgment of their Lordships said at 
the bottom of p. 93 and at the top of p. 94 : 

No more informality or irregularity which can 
be remedied by the majority to sue, if the act when 
done regularly would be within the powers of the 
company and the intention of the majority of the 
share-holders is clear. This may be illustrated by 
the judgment of Mellish L. J. in (1875) lOCh 606.* 

Mr. Hay says, in effect, that this is an 
irregularity in a matter of mere domestic 
procedure and that the Court should not 
interfere. Let me point out that in (1875) 
10 Ch 606* the position was that the whole 
controversy was merely about adjourning a 
general meeting of the company. A poll was 
demanded and the poll could not be held 
there and then, and that would in itself 
require the meeting to be adjourned for the 
purpose. So I venture respectfully to agree 
that in those circumstances it was a purely 
domestic matter and also a matter of inter¬ 
nal management about which it was no use 
having litigation. But I think that the pre- 
sent case is far from being a purely domes¬ 
tic matter, when the taxpayer’s money is 
at stake and when it is necessary that their 
duly elected representatives on the Council 
should by the notices of the meetings of the 
Corporation be fully informed beforehand 
of every substantive resolution which will 
be proposed. Before I go to Mr. Hay’s 
fourth case, let me just go back for a 
moment to Mr. Foucar’s case in (1917) A 0 
607.* Immediately after the passage from 
Lord Haldane’s judgment which I read a 
moment ago, the following passage appears 
on page 616 : 

It was argued for the respondents that the pro¬ 
cedure directed bj' the Act was only one of the 

4. MacDougall v. Gardiner, (1875) 10 Oh 606=23 
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internal management, which had bean put within 
the power of the Corporation, and which the 
members of the Corporation could therefore eSeo- 
tively unite, in terms or by implication from sub¬ 
sequent action, to treat as in reality performed, 
notwithstanding the absence of formalities which 
were necessary only if a minority was sought to 
be bound by the decision of a majority. It was said 
that four years had elapsed since the agreement 
was made and carried out, and that the conduct 
of the share-holders had shown general and com¬ 
plete acquiescence. The Court of Appeal proceeded 
on this view of the law. In their Lordships* 
opinion it is fallacious. No doubt where some act, 
such as the granting of an obligation in the course 
of its business, is put by the constitution of a 
company within its powers, and certain formalities 
of administration are prescribed by the articles of 
association which for domestic purposes regulate 
the duties of the directors to the share-holders, 
the mere failure to comply with a formality, such 
as a proper appointment or the presence of a 
quorum of directors, will not affect a person deal¬ 
ing with the company from outside and without 
knowledge of the irregularity. He is presumed to 
know the constitution of the company, but not 
what may or may not have taken place within 
doors that are closed to him. Lord Hatherley*s 
judgment in (1875) 7 H L C 869® is for practitioners 
in company law the classical exposition of this 
principle. But the case stands quiteotherwise when 
the act is one which has not, by the constitution 
of the Corporation, been put within its power 
excepting on the fulfilment of a condition. In that 
event the persons dealing with the corporation are 
bound to ascertain whether the condition has bean 
fulfilled. 

In my judgment this appointment of a 
Legal Adviser has only been put within the 
power of the Corporation upon the fulfil¬ 
ment of the condition that the proceedings 
leadiug up to and terminating in a resolu¬ 
tion to appoint anyone to that post are 
conducted in a regular manner and in 
accordance with the rules which are, as I 
have held, a part of the Act itself. 

Let me now go back to Mr. Hay’s fourth 
case, which is a Rangoon decision of the 
Chief Justice and myself, a recent decision 
in a Letters Patent Appeal. It is the case of 
the Municipal Committee of Myaungmya 
V. Paw RlaingJ and although at this 
momeut it is not yet reported, it will be 
reported and its reference will be “1938 
R L R 704.^” The distinction, it should be 
observed, between that case and this case is 
this : that the rule in that case was merely 
a rule of guidance, for the simple reason 
that Ss. 200 and 209 (g), Municipal Act, 
state in clear terms that the Local Govern¬ 
ment (as it then was) may make rules con¬ 
sistent with the Act general ly “for the 

6 . Mahony v. East Holyford Mining Oo., (1876) T 

H L 0 869=33 L T 383. 

7. (1938) 25 A I R Rang 404=178 I 0 817=1938 

R L R 704. 
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^idanoG of committees and public oflicers 
in all matters connected with the carrying 
out of this Act.” Both the Chief Justice and 
myself were careful to draw attention to 
the fact that the Section under which the 
rules in that case were made expressly 
stated that they were to be made merely 
for the guidance only of committees and 
public officers. No such words indicating 
mere guidance are to be found in the pre. 
sent Act, and, as I have already pointed 
out, when once the rules in the present 
case were made, they became part of the 
Act. They were not merely rules for the 
^idance of the Mayor, but were, in my 
judgment, rules which it was essential 
should be duly observed and complied with 
if a substantive resolution was to have any 
force or effect in law. Unless the proceed¬ 
ings leading up to a resolution are con- 


relief in that way. The Corporation has 
already given effect to the resolution by 
entering into the agreement with Mr. Bafi, 
so I do not see how I can now restrain tho 
Corporation from doing that. It seems to 
me that all I can now restrain the Corpo¬ 
ration from doing is from giving further 
effect to the agreement and from making 
any payments to Mr. Bati in the future 
purporting to be payments in respect of 
that agreement, that is to say from giving 
further effect to it. [His Lordship granted 
the injunction and after dealing with the 
question of costs concluded the judgment.] 

D. S./r.K. Order accordingly, 

A. I. R, 1939 Rangoon 139 

Baguley J. 

E. Hoe Chan Co. — Appellant. 


ducted in accordance with the rules, the 
resolution is not in order and is ineffective. 
From the point of view of the rules, then, 
the proceedings in the present case were 
irregular, and in my judgment regularity of 
those proceedings was a condition precedent 
to the power of the Corporation to make 
such an appointment as that of Legal 
Adviser. I answer Issue 2 (i) in the affir¬ 
mative ; accordingly I need not answer the 
remaining issues which I framed. 

I am not concerned with what, as 
between Mr. Rafi and the Corporation, 
may be the consequence of my decision or 
of the result of this suit. If Mr. Bafi 
chooses now to sue the Corporation upon 
bis agreement, he may find that there are 
difficulties in his way, having regard to the 
remarks appearing in the judgment of Lord 
Haldane which I have just read. He will 
not, I think, be able to say that he was a 
third party wholly unacquainted with the 
internal affairs of the Corporation and was 
under no obligation to enquire whether the 
proceedings were regular or not, if only for 
the reason that it appears that he was pre- 
sent and had full notice from the start of 
the course which the proceedings were 
taking. Whether or no Mr. Bafi chooses to 
sue the Corporation is not my concern. 
Suffice it for me to say that I think that 
the plaintiffs (and Mr. Hay has abandoned 
any formal objection which he might have 
had to their right to sue the Corporation in 
regard to this matter) are entitled to have 
the Corporation restrained by an injunction. 

I think this is a proper case in which I 
should exercise my discretion in granting 


Baboo Chotalal Ujamsi — Respondent. 

Special Second Appeal No. 142 of 1938, 
Decided on 6th January 1939, against 
decree of Dist. Court, Meiktila, in C. A. No 
3 of 1938. 


(a) Evidence Act (1872), S. 92—A contract¬ 
ing with alleged agent of C—Suit on contract 
against C Oral evidence held admissible to 
•how that B was acting as C’s agent — S. 92 
held did not apply* 


A entered into a contract with B, who as alleged 
by A was acting as agent of C. A filed a suit upon 
the contract against C on the ground that C was 
liable under the contract and adduced oral evi- 
dence in support of his allegations : 

Held that the evidence was admissible and that 
S. 92 did not apply as that Section contemplates 
a case only as between the parties to the suit • 
31 Mad 45 ; (181?) 7 Taunt 295 ; A 1 R 1921 
Bom 81 and (1841) 68B,R 884, Rel. on. 

[P 140 C 2 ] 

(b) Burma CourU Act (11 of 1922), S. 11 — 
Second appeal — Finding of fact can be inter- 
fered with — Concurrent finding should not be 
upset unless clearly wrong* 

High Court in second appeal is entitled to inter, 
fere on a finding of fact, concurrent or otherwise* 
A concurrent finding of fact however should not 
be upset unless it is very clearly wrong. 

^ . D ^ CPn 0 0 2;'pi410l] 

(c) Contract — Breach — Damages — Buyer 
refuting to take delivery of goods — Proper 
measure of damages stated. 


Where the buyer fails to take delivery of goods 

cd, the proper measure of 
damages is the difference between the market rate 
and the contract rate on the date of the final refu- 
sal to take delivery, and not on the date of the 
notice of the seller’s intention to resell the goods. 

n , . . [P 141 C 2] 

L/ampagnac and Anklesaria_ 


, for Appellant, 

Mootham — for BespondenU 
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Judgment. — This appeal arises out of 
a suit on a contract. The plaintiff, Baboo 
Chotalal Ujamsi, claimed that he had 
entered into a contract of sale of certain 
white beans to the defendant firm, E. Hoe 
Chan Company, and that the defendant 
firm, after taking delivery of some of the 
beans, refused to take delivery of any more, 
he said because the price had fallen. He 
therefore sued for damages. The defendant 
firm's first line of defence was that they 
had entered into no contract with the 
plaintiff at all. The plaintiff says that he 
entered into this contract by means of 
bought and sold notes with one Maung 
Pyan who acted as broker on behalf of the 
company. The bought and sold notes are 
signed by Maung Pyan only, and he does 
not profess to have signed them as agent 
for the defendant firm, although there is 
oral evidence produced by the plaintiff that 
at the time the contract was made the 
plaintiff was asked what name he wished to 
be put in the bought and sold notes and 
he told Maung Pyan and the defendant 
firm’s clerk who accompanied him that he 
did not mind what name was put down on 
the bought and sold notes. On behalf of 
the defendant firm, it is urged that as the 
name of the defendant firm does not appear 
on the notes, and as Maung Pyan was not, 
on the face of them, purporting to act as 
the broker of anybody, they are free from 
liability, and reference is made to S. 230, 
Contract Act. This contention, in my opi¬ 
nion, is untenable. In 31 Mad 45^ it was 
held that : 

In an action on a written contract, oral evidence 
is admissible to show that the party liable on the 
contract contracted for himself and as the agent of 
his partners. Such partners are liable to be sued 
on the contract, though no allusion is made to 
them in it. 

There is nothing in S. 91, Evidence Act, 
to show that the Legislature intended to 
depart from this settled rule of English 
law. In the report there is a quotation 
from an English text book, which is accept¬ 
ed; it runs as follows : 

In an action on a written contract between 
plaintiS and B, oral evidence is admissible, on be¬ 
half of the plaintiff, to show that the contract was 
in fact, though not in form, made by B, as agent 
of the defendant; for the evidence tends not to dis¬ 
charge B, but to charge the dormant principal; 

and reference is made to (1817) 7 Taunt 
296.^ With regard to the operation of S. 91 

1 , Venkatasubbiah v. Govindarajulu (1908) 31 

Mad 45=18 M L J 1=3 M L T 259. 

2. Wilson V. Hart, (1817) 7 Taunt 295=1 Moor© 

45=129 E R 118. 


or S. 92, Evidence Act, it is stated that 
these Sections are not inconsistent since 
the question as to who the contracting 
parties are is nob to be regarded as one of 
the “terms of a contract” withingthe mean¬ 
ing of these Sections. With respect, I would 
prefer to hold that S. 92 has no application 
on rather different grounds, because S. 92 
says that no evidence of any oral agree¬ 
ment or statement shall be admitted as 
between the parties to any such instru- 
ment. Now, on the face of it, the parties to- 
the instrument are Maung Pyan and the 
plaintiff, and the parties to this suit are 
the plaintiff and the defendant firm. Again, 
in 45 Bom 1242® reference was made to 31 
Mad 45* and also to (1841) 58 E R 884,* 
and there is an excerpt from the judgment 
of Baron Parke in that case, viz.: 

There is no doubt that where such an agr^ment 
is made, it is competent to show that one or both 
of the contracting parties were agents for other 
persons, and acted as such agents in making the- 
contract, so as to give the benefit of the contract 
on the one hand to, and charge with liability on 
the other, the unnamed principals .... and this 
evidence in no way contradicts the written agree¬ 
ment. It does not deny that it is binding on those 
whom, on the face of it, it purports to bind ; but 
shows that it also binds another, by reason that 
the act of the agent, in signing the agreement, in 
pursuance of his authority, is in law the act of 
the principal. 

A reference to (l84l) 58 E R 884* shows 
that this also refers to the case in (1817) 7 
Taunt 295^ which was relied upon in the] 
Madras case, 31 Mad 45.* I would hold 
that it is open to the plaintiffs to show 
that Maung Pyan, in entering into this 
contract, was acting as agent of the defen¬ 
dant firm. 

The next point for consideration is whe¬ 
ther Maung Pyan as a matter of fact did 
enter into the contract as agent of the- 
defendant firm. Both the lower Courts have 
found as a fact that he did. This being an 
appeal under S. 11, Burma Courts Act, the 
appellant is entitled to attack this finding of 
fact; and I have always held that despite- 
the rule of practice which their Lord- 
ships of the Privy Council laid down them¬ 
selves, namely that they will not interfere 
with a concurrent finding of fact by two 
lower Courts, this Court in second appeal 
is entitled to interfere on a finding of fact, 
concurrent or otherwise, because S. 11 defi- 

3. Ebrahimbhoy Pabaney Mills Co, Ltd. v. Has- 

san Mamooji, (1921) 8 A I R Bom 81=63 I O 

482=46 Bom 1242=23 Bom L R 767. 

4. Higgins v. Senior, (1841) 8 M & W 884 — H 

L J Ex 199=58 R R 884. 
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uitsly states that when an appeal is filed 
under the provisions of that Section, any 
ground which would be a ground of appeal 
m the first appeal is open to the appellant 
‘m second appeal. A concurrent finding of 
fact however should nob be upset unless it 
was very clearly wrong, and in the present 
case I have no hesitation in saying that the 
finding of the lower Court is correct. To 
iny mind, apart from the oral evidence, 
the correspondence is conclusive. Maung 
Pyan was by profession a broker or go. 
between. He performed the part of a per¬ 
fect broker by getting into communication 
with a buyer on the one hand and a seller 
on the other hand, then putting them in 
touch with one another and disappearing 
from the scene. No doubt, in order to pre¬ 
serve his good name, he used to interpose 
at times, and when there was friction be¬ 
tween the buyer and the seller he would 
try to facilitate an agreement in order not 
■only to improve his own position but also 
to make sure of getting his commission. 
The defendant firm say that they bought 
5000 baskets from Maung Pyan as an 
independent seller. They say that he was 
not a broker and that he merely bought 
these beans from the plaintiff in order to 
re-sell them to them. Throughout, their 
evidence runs like a refrain, speaking of 
Maung Pyan that he was to make a profit 
or that he was to bear a loss, and yet, 
according to their own showing, when they 
had bought from Maung Pyan, as a seller, 
beans at a certain price and he pointed 
out to them that he has had to buy old 
beans at a higher rate than they had 
agreed to pay him, they promptly agreed 
to make up the difference, and all the time 
they talked about paying him a cominission, 

Eeferring to the correspondence also we 
have certain letters which bear the defend¬ 
ant firm’s seal or chop mark. Ex. H is a 
letter written to Baboo Chotalal by E. Hoe 
Chan Company. It bears a signature which 
I think is Maung Pyan's though it is quite 
indecipherable. But it also bears the chop 
mark of E. Hoe Chan Company, and this 
letter relates to the delivery of beans under 
this contract. Ex. M is another letter refer¬ 
ring to these beans, passing from the defen¬ 
dant firm to the plaintiff, and also bearing 
the chop mark of the defendant firm. 
Ex. Y is a letter from the defendant firm 
to Maung Pyan, addressing him as the 
head broker, Ko Pyan” and instructing 
him to buy white beans for them, and 
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naming a price. I have not referred to let¬ 
ters merely signed by Maung Pyan on 
behalf of the defendant firm, as, if he was 
passing off as the defendant firm's broker 
without their authority, reference to them 
would be unnecessary, but the letters 
I have referred to actually bear the chop 
mark of the defendant firm. I notice that 
the appellants did not rely very much upon 
the oral evidence of Maung Ba Sein as to 
the bought and sold notes. If that evidence 
is accepted it is quite clear that the buyer 
was really the defendant firm. The witness 
says later on that when difficulties arose 
he was asked to go to the plaintiff and 
persuade the defendant firm’s local Chinese 
agent to take delivery, and that although 
the local^ Chinese agent at first disclaimed 
all liability, in the end he appears to have 
weakened on that point and agreed to write 
to the Rangoon office about the matter. 

I see no reason whatsoever for differing 
from the conclusion of the two lower Courts 
to the effect that as a matter of fact this 
contract was entered into between the 
plaintiff and the defendant firm, and in 
consequence the plaintiff is entitled to sue 
the defendant firm for damages for breach of 
contract if he can make out that the defen. 

dant firm had committed a breach of the 
contract. 

% 

With regard to the quantum of damages. 

It has been urged on behalf of the appel. 

lants that the plaintiff had done somethin® 

very wrong indeed, because, although he 

gave notice on 14th January that as the 

defendant firm bad failed to take delivery 

he was going to sell the beans without fur, 

ther reference and hold the defendant firm 

responsible for any loss, nevertheless he 

had in his plaint sought to recover as 

damages the difference between the con. 

tract rate and the market rate as on 11th 

November 1935, when the defendant firm 

hnally refused to take further delivery. In 

my opinion the proper measure of damages 

was the difference between the market rate 

and the contract rate on the date of the 

final refusal to take delivery, and the notice 

of the intention to sell on 14th January is 

really of no value at all. The damages 

claimed m the plaint have been aSaeased in 
the proper way. 

pere remains, however, one diffloulty. 
When reading the various letters that have 
passed between the parties, it is quite clear 
that the defendant firm had been raising 
difficulties with regard to the quality of the 
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beans thafc were being tendered for delivery 
under the contract. This objection may, of 
course, have been well founded or may 
have been merely a pretext because the 
market price of beans had been going down 
the whole time. When the plaintiff was 
being cross-examined a note was made in 
the middle of his deposition “U Ba Shin 
for defendant wants to put questions as to 
quality of beans and the question not 
allowed as not relevant.” It seems to me 
that those questions were most relevant. 
The plaintiff was suing for damages on the 
ground that he had at all material times 
been ready and willing to perform his part 
of the contract. Unless he showed that he 
was in such a condition he was not entitled 
to any damages at all, and there are signs 
on the record that before the date of 
the final breach, the defendant firm had 
been raising the question of the quality 
of the beans tendered under the con¬ 
tract. If the defendant firm had been able 
to show that the stock of beans from 
which deliveries were said to be given 
was lower in quality than the quality 
demanded by the contract, then the plain¬ 
tiff is entitled to no damages at all, but 
very possibly, in view of the fact that in 
the course of the cross-examination of wit¬ 
ness 1 he had intimated to him that the 
Court was not interested with regard to 
the quality of the beans, it may well be 
that the evidence on this point was not 
put in afterwards, and the defendant firm 
might be in a position to show that the 
beans tendered to him were not of contract 
quality. As I have said, the plaintiff has 
got to show that he was ready and willing 
at all material times to perform his part of 
the contract and there is no evidence on 
the record from which this po'int can be 
determined. It is urged that this point 
cannot be raised in second appeal. I think 
it can be raised, because it was put before 
the trial Court and the evidence necessary 
for the determination of this point of law 
was shut out. It was not raised in the 
grounds of appeal in the lower Appellate 
Court for the simple reason that the defen¬ 
dant firm had won in the trial Court and 
the plaintiff was the appellant in the Dis¬ 
trict Court. Whether the point was urged 
on behalf of the defendant in the lower 
Appellate Court it is impossible to say. 
There is no definite reference to the point 
in the judgment, but it was a point which 
might have been raised in the argument. 


and the judgment might have failed to deal 
with it. I think therefore that in the inte¬ 
rests of justice the case will have to be sent 
back to the trial Court for determination 
of the issue : 

At the time that the defendant firm 
finally refused to take any further deli¬ 
veries under this contract was the plaintiff 
in a position to deliver to them the quan¬ 
tity of beans still due and of the quality 
required by the contract ?” 

It is possible that some evidence of cus¬ 
tom of the trade will be necessary, because 
the bought and sold notes simply refer to- 
the purchase of “old and new white beans” 
and the weight is also referred to. There 
is no reference to quality. I gather from 
the correspondence that an admixture of 
red beans was complained of and I take it 
there must be some standard whereby the 
quality of beans which would have been 
good tender under the contract could be 
fixed. The trial Court will hear such evi¬ 
dence as the parties may wish to adduce- 
and come to a finding on this issue, and 
will then return it through the District 
Court, which will also come to a finding on 
this issue. 

n.s./r.k. Case sent back. 
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SPECIAL BENCH 

Egberts C. J., Mya Btj and Mosblt JJ. 

In the matter of U ^ an Advocate. 

Misc. Appln. No. 75 of 1938, Decided on 
16th December 1938. 

4: Legal Practitioner—Professional misconduct 
—' Bribery or attempted bribery by advocate ir^ 
serious professional misconduct—Advocate dis¬ 
barred for such offence should not be reinstated 
within brief period (four years). 

Bribery or attempted bribery by advocate is 
grossest professional misconduct and an advocate 
found guilty of an offence like bribery or attempted 
bribery cannot in any circumstances suffer so 
slight a penalty as suspension for four years. It is 
an offence which can necessarily only be paiged 
after strenuous efforts and after a long period 
during which he has tried his best to reinstate 
himself in society. No doubt the door is not 
inevitably and permanently shut to persons who 
are disbarred : they may after the lapse of a suit¬ 
able period of time, provided their conduct hw 
been uniformly satisfactory, ultimately teach rein¬ 
statement. But reinstatement is not a matter of 
course and it is not something which can be hoped 
for within a brief period of time. [P 143 0 1, 9)- 

Clark — for Applicant. 

U Tun Byu (Govt. Advocate) 

— for the Grown. 

Cowasjee — for Bar Council. 

Roberts C. J. — This is an application 
for the reinstatement of an advocate or 
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Manbin, one U, who was disbarred in March 
1936. The charge which was proved against; 
him was that having been engaged by a 
gentleman to defend him in a civil suit he 
wrote to his client and said that the Myook 
had demanded a sum of Rs. 300 and that 
he was still bargaining with him trying to 
beat him down and he was called upon 
to show cause why he should not be struck 
ofif. There were also charges that he received 
from his client’s wife the sum to be given 
as a bribe and misappropriated that sum. 
Those charges were not proved and they 
did not form part of the matter in respect 
of which action was taken, which was 
limited to his guilt upon the first charge. 
The defence was that the document was 
forged by some one else, and that defence 
was not believed. In giving the judgment of 
the Court Page C. J. said : 

An advocate who stoops to such nefarious tactics 
is guilty of the grossest professional misconduct ; 
for by such means, if successful, justice is both 
dishonoured and betrayed. 

We regard as of the highest importance 
that the sentiments which are expressed in 
that phrase should be widely disseminated 
throughout Burma, and we should be want¬ 
ing in the discharge of our duty if we were 
to convey the impression that an advocate 
found guilty of an offence like bribery or 
attempted bribery could in any circum¬ 
stances suffer so slight a penalty as suspen¬ 
sion for four years. That is in "effect what 
would happen if we were to accede to the 
appeal which has been made by Mr. Clark, 
who has said everything that could be said 
on behalf of the applicant. In the particular 
case the applicant was not proceeded against 
under S. 162, Penal Code ; the reason may 
have been that the matter was discovered 
too late for proceedings to be satisfactorily 
taken. In that respect at least he was not 
unfortunate ; and far from this having been 
a venial matter, as some of the writers of 
testimonials in his favour seem to think, it 
is an offence which can necessarily only be 
Ipurged after strenuous efforts and after a 
long period during which he has tried his 
Ibest to reinstate himself in society. It is 
|clear from the testimonials that the appli. 
cant has been making an effort to regain 
the confidence of the Bar, the Bench and 
the profession, and we are far from saying 
in any case that the door is inevitably and 
permanently shut to persons who are dis. 
barred ;_they may after the lapse of a suit- 
able period of time, provided their conduct 
has been uniformly satisfactory, ultimately 
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reach reinstatement. But reinstatomont is 
not a matter of course and it is nob some- 
thing which can bo hoped for within a| 
brief period of time. 

We are of opinion that the Advocate- 
General's view and that of the Bar Council 
is the proper one; whereas people who have 
written these testimonials have, we think, 
been actuated more by pity than a real 
regard for the realities of the situation. In 
particular we notice that the Bar Associa- 
tion of his own town passed a resolution 
that he was fib to be reinstated after the 
lapse of two years and three months from 
the time he was disbarred. That shows that 
the offence of which he has been found 
guilty was nob regarded with that serious, 
ness with which it should be. W^e have con¬ 
sidered this matter with great care and, as 
I say, desire to point out that our judgment 
does not mean that the door is for ever shut 
upon applicants who have been disbarred ; 
they may in course of time in circumstances 
which I have indicated be reinstated. But 
this case is not one in which, we are of 
opinion we should interfere at the present 
juncture, and, accordingly we reject the 
application. 

Mya Bu J,—I agree. 

Mosely J, — I was a member of the 
Bench which ordered the present applicant 
to be struck off the rolls. I agree with the 
judgment of my Lord the Chief Justice. 

D.S./e.K. Application rejected* 
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Roberts C. J. and Mosely J. 
Hahib Sahib — Appellant. 

V. 

Sheik Budhoo —• Respondent. 

Civil Revn. No. 204 of 1938, Decided on 
24th November 1938, against order of Dist, 
Court, Yametbin, D/. 7th May 1938 

"5-Petition fUed 
before Dwtrict Judge as persona designata 
under R. 62 (1) of Burma Municipal Rules bv 
unsuccessful candidate in municipal election— 
District Judge transferring case to Additional 
District Judge, who is not subordinate to him 
in contravention of R. 62 (1) (a) of Burma 
Municipal Rules - Hi* action being without 
jurisdiction High Court can interfere under 

Oe 115a 

No doubt whatever a District Judge does within 

the exercise of his powers as a persona designata 
cannot be questioned by the High Court in revi- 
Sion but he must not go beyond the limits of these 
powers as laid down. [p q 2 j 
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Where on a petition being filed before him as a 
persona designata under R. 62 (1) of the Burma 
Municipal Rules by an unsuccessful candidate at 
an election in the municipality, the District Judge 
transfers the case in contravention of R. 62 (1) (a) 
to the Additional District Judge, who is not sub¬ 
ordinate to him but is co-ordinate with him, for 
being heard and disposed of, whatever the Addi¬ 
tional District Judge does in that behalf, if it 
were a ministerial action, can only be regarded as 
nullity and the High Court is entitled to interfere 
in revision, inasmuch as it has before it what pur¬ 
ports to be an order passed without jurisdiction of 
a Court subordinate to the High Court in a case 
within the meaning of S. 115, Civil P. C. The 
absence of jurisdiction would be the want of power 
to transfer the case to the Additional District 
Judge : A I n 1933 Rang 2 (S B) and AIR 
1933 Rang 185 (F B), Rel. on. [P 144 C 1, 2] 

Hay and P. K. Basu — for Appellant. 

K. C. Sanyal — for Respondent. 

Roberts C. J,—We have come to the 
conclusion after some hesitation that this 
is a case in which we ought to interfere in 
revision. There was a petition filed under 
E. 62 (1) of the Burma Municipal Rules by 
the unsuccessful candidate at an election in 
the Municipality of Yamethin, and we are 
agreed that the petition made by him to 
the District Judge was one made to what 
the law terms a persona designata; that is 
to say it was a petition made to the Dis- 
trict Judge to be heard by him in the exer¬ 
cise of his unfettered discretion but within 
the limits laid down by the rules and one 
with which his Court had no concern and 
over which the High Court had nob any 
superintendence. The District Judge was 
bound by R. 62 (l) (a) which lays down 
that when the petition is presented bo him, 
if he admits it, he shall consider it himself 
or transfer it for consideration to any officer 
exercising civil jurisdiction subordinate to 
himself; and it appears, and is agreed, that 
the learned District Judge transgressed this 
rule and handed this case to the Additional 
District Judge to hear and consider. 

Now, the Additional District Judge is not 
like an Assistant District Judge; he holds 
an office and performs functions in no way 
subordinate to the District Judge but co¬ 
ordinate with him; and consequently in 
transferring the consideration of the peti¬ 
tion to the Additional District Judge the 
learned District Judge was not transferring 
it to an officer exercising civil jurisdiction 
subordinate to himself. We therefore reach, 
jed the opinion quite early in this case that 
Iwhat the Additional District Judge did in 
that behalf, if it were a ministerial action, 
could only be regarded as a nullity. What 


Budhoo (Roberts G. J.) A. I. R. 

he purported to do was to sit in the Dis¬ 
trict Court of Yamethin and to sign a 
judgment purporting to be a judgment of 
the Court and stamp it with the court 
stamp, and that was clearly outside his 
jurisdiction. In the form therefore in which 
this matter comes before us, we have come 
to the conclusion on the whole that we 
have gob what purports to be an order of a 
Court subordinate to the High Court in a 
case, within the meaning of S. 116, Civil 
P. C., thus justifying our interference if 
that Court made an order which it had no' 
jurisdiction to make as such. 

In deciding the matter in this way we 
have paid respectful attention to the ruling 
in 10 Rang 517.^ It was there said that 
the District Judge considering election peti¬ 
tions was acting as a Court subordinate to 
the High Court within S. 115, and the 
orders passed, though not subject to appeal 
were open to revision if the District Judge 
in passing them was acting without juris¬ 
diction. In the present case the absence of 
jurisdiction would be the want of power to 
transfer the case to the Additional District 
J udge. Speaking for myself I am disposed 
to think that whatever the District Judge 
did within the exercise of his powers as a 
persona designata could nob be questioned, 
but he must not go beyond the limits of 
those powers as laid down. We have also 
considered the decision in 11 Rang 337,* 
and without dealing with the matter in 
detail we think that on the authority of 
these two cases this is a matter in which 
we ought properly to interfere by way of 
revision and to say that the purported 
order of the Additional District Judge sit¬ 
ting in the District Court of Yamethin 
should in the circumstances be set aside. 
The applicant must have his costs, advo¬ 
cate’s fee in this Court seven gold mohors. 

Mosely J,—I agree. 

e.m./r.k. Revision allowed. 

1. U Ba Thwiu v, Maung Ba Shein, (1933) 20 

AIR Rang 2=140 I 0 782=10 Rang 617 

(S B). 

2. Maung Phyo v. Yeo Win Su, (1933) 20 A IR 

Rang 185=144 I 0 849=11 Rang 337 (P B). 
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Spargo J. 

Ma Pan Ei — Appellant. 

V. 

The King, 

Criminal Appeal No. 576 of 1938. Deci¬ 
ded on 11th August 1938, from order of 
Western Sub-Divisional Magistrate (l), 
Rangoon, D/- 17th May 1938. 

(a) Penal Code (1860), S. 482—Complainant 
must prove that goods sold under his label and 
geUup were goods which had reputation in 
market as being goods manufactured or sold by 
him. 

As a general rule in order to succeed in criminal 
proceedings something further has to be proved 
beyond what is required in civil proceedings 
arising out of the same transaction. An example 
is trespass. In some cases proof of the same facts 
would entitle the plaintiff to a decree in a civil 
case and a complainant to a conviction in crimi¬ 
nal proceedings. (P 146 C 2] 

Under S. 482 the complainant must prove that 
the goods sold under his label and get-up were 
goods which had a reputation in the market as 
being goods manufactured or sold by him of which 
the label and get-up were distinctive and well 
known in the particular market : A I R 1932 
Rang 114, Applied; AIR 1925 Cal 149 ; A 1 R 
1934 Lah 687 and AIR 1929 Rang 322, Rel. 
on. [P 148 C 1] 

(b) Penal Code (1860), S. 482 --- Genuine 
dispute between parties as to who has used 
false trade-mark — Complainant should be 
referred to Civil Court. 

Where in a criminal proceeding in which the 
charge against the accused is that he used false 
trade-mark, the Magistrate is unable to decide whe¬ 
ther the complainant or the accused used the label 
first and there is genuine dispute between the 
parties as to whose mark it is and who has used 
a false trade-mark, the case should be brought 
in the Civil Court and not in the Criminal Court: 
40 Cal 281\ AI R 1932 Rang 114 and 11 C W N 
887, Rel. on. (P 148 0 1] 

Judgment.—The appellant is a Burmese 
woman named Ma Pan Ei. She has been 
convicted of an offence under S. 482, Penal 
Code, in respect of a mark that she applied 
to face powder made and sold by her. A 
sample of this mark is to be found at p. 30 
of the record. The complainant is a Chinese 
woman named Ma Sin Nyaung. She says 
that she has been manufacturing face 
powder and selling it in packets marked as 
shown in Ex. A. The mark Ex. A consists 
of a double oval containing the figure of a 
guinea pig in the middle and round the 
rim appears in Burmese the expression : 
“Ma Sin Nyaung, Guinea Pig Brand, Beat 
Pace Powder.” When the wrapper is used 
this device appears on one side of the 
(packet and on the other side appears a 
1939 K/19 & 20 


rectangle in which is written in Burmese : 
“Ma Sin Nyaung’s Face Powder, Houso 
No. 81, Garden Street, Kemmendine.” 
Ex. B wrapper consists of a similar double 
oval to that in Ex. A. It has the same 
lettering round the oval but the oval itself 
is contained in a rectangle in which is 
written in Burmese: “Ma Sin Nyaung, 
Guinea Pig Face Powder, Houso No. 40, 
11th Street, Rangoon.” On the other side of 
the packet there appears a rectangle some¬ 
what similar to the rectangle that appears 
on the said of the complainant's packet but 
it contains a different address. In between 
these two parts of the label there appear 
three guinea pigs in line. 

The complainant claims that she had by 
actual user acquired the exclusive right to 
use the combination which is described 
above as Ex. A, and she said that she 
registered it on 4fch April 1934. She said 
that the face powder bearing the trade¬ 
mark Ex. A had acquired a considerable 
reputation and was well known in the 
market as denoting the complainant’s 
merchandise. About October or November 
1937 she discovered that the defendant was 
manufacturing face powder and selling it 
wrapped up in the labels Ex. B and she 
said that this was using a false trade-mark 
in a manner reasonably calculated to cause 
it to be believed that each packet of face 
powder so marked is the manufacture or 
merchandise of the complainant. The 
defendant in her examination said that she 
did not know the complainant or her face 
powder. She said that she knew nothing 
of the complainant's having registered it in 
April 1934 and that Ma Sin Nyaung” was 
the name of her little daughter. Asked 
what she had to say to the complainant’s 
statement that the complainant’s face 
powder is known in the market as “Ma Sin 
Nyaung, Guinea Pig Brand” the accused 
replied “Face powder of the kind mentioned 
is not sold in the Sooratee Bara Bazaar.” 
The accused said that her own face powder 
is called “Three Guinea Pig Face Powder.” 

The learned Magistrate said “it is not 
clear whether Ex. 1 or Ex. 2 has been on 
market first.” Ex. 1 refers here to the 
complainant's label which I have referred 
to above as illustrated in Ex. A, and Ex. 2 
refers to the accused’s label which I have 
referred to above as illustrated in Ex. B. 
But after further consideration the learned 
Magistrate concluded that Ex. 2, that is to 
say the accused’s label, was an imitation of 
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Ex. 1, that is the complainant’s label, and 
that it was put on the market in imitation 
of the better face powder of the complain, 
ant’s. He concluded that the two marks were 
very similar; in fact he says; 

The only diflerence in this respect is that the 
complainant’s is in stamp and the accused’s is 
in printer’s ink. 

This is in reference to the fact that the 
complainant marks her packets with rubber 
stamps whereas the accused uses printed 
labels. He concludes : 

In my opinion the two articles could be mis¬ 
taken by the ordinary imwary purchaser, and in 
this case it is not disputed that the class of pur¬ 
chasers is from villages. 

The learned Magistrate remarked that the 
accused’s intention was to defraud and in 
convicting her ordered her to pay a fine of 
Es, 160 or in default to suffer two months’ 
rigorous imprisonment. The accused has 
appealed against this decision and the prin. 
cipal argument that has been raised in her 
favour is that the complainant has failed 
to establish her exclusive “right of user” of 
the get-up” of her guinea pig brand in 
dispute. It is suggested that the complainant 
should have been referred to a Civil Court 
in view of the learned Magistrate’s opinion 
that it was nob clear whether the com. 
plainant’s packets were on the market first, 
Mr. Boy, the appellant’s advocate, said that 
the complainant must prove that she has a 
right of user of the label Ex. A. “Right of 
user” is acquired when the complainant’s 
goods are associated with the particular 
label in the market and reference was made 
to 10 Bang 133^ and 6 Bang 221.^ As to 
these two cases it is to be observed that 
they are civil cases and not criminal cases. 
The question that has emerged from a con¬ 
sideration of the cases quoted is this ; How 
far do the principles that have been enun¬ 
ciated as governing a passing-off case apply 
to a criminal case ? At p. 136 of 10 Rang 
133^ Page C. 3. says : 

Now, this is a passing oS suit, and it is incum¬ 
bent upon the plaintiffs in such a suit in the first 
instance to prove that the goods sold under their 
label and get-up were goods which had a reputation 
in the market as being goods manufactured or sold 
hy them, of which the label and get-up were dis¬ 
tinctive and well-known in the particular market. 

If this principle applies to a criminal 
case also, then it is binding upon me as 

1. Mohideen Bawa v. Eigaud Perfume Manu. 

facturers, (1932) 19 A I R Rang 114=137 I 0 

391=10 Rang 133. 

2. Adamjee Hajee Dawood & Co. Ltd. v. Swedish 

Match Oo., (1928) 16 A I R Rang 210 = 110 

I 0 905=6 Rang 221. ^ 


being the decision of a Bench. Mr. Boy- 
very fairly confessed that he was puzzled 
by this question and did nob know how tO' 
answer it. But he pointed out this consi. 
deration in favour of holding that the- 
principle did apply. He said if it did not 
apply in a criminal case the result might be 
anomalous. It might be impossible for ther 
plaintiff to prove that the goods sold under 
his label and get-up were goods which had- 
a reputation in the market as being goods 
manufactured or sold by him of which the 
label and get-up were distinctive and well- 
known in the particular market. He might 
fail therefore in obtaining an injunction 
and still if it were not necessary to prove 
this in a criminal case he might succeed' 
in a prosecution. And then you would have- 
the anomaly that a complainant might 
succeed in a criminal case but in a civil 
case arising out of the same transaction he 
might fail. I confess that this to me would 
be a somewhat startling result. As a general' 
rule in order to succeed in criminal proceed, 
ings something further has to be proved • 
beyond what is required in civil proceed.; 
ings arising out of the same transaction. An 
example is trespass. In some cases proof of 
the same facts would entitle the plaintiff to 
a decree in a civil case and a complainant 
to a conviction in criminal proceedings. I 
know of no other instance in which success 
can be gained in criminal proceedings ou< 
proof of fewer facts than in civil pro¬ 
ceedings. Mr. Hyint Htu, for the respon¬ 
dent, was unable to satisfy me on this point- 
He admitted that the complainant did not 
prove that the goods sold under the com- 
plainant’s label and get-up were goods which' 
had a reputation in the market as being, 
goods manufactured or sold by the com- 
plainant of which the label and get-up were 
distinctive and well-known in the particular 
market. 

I have searched for authorities on this 
point and although I have read many cases 
I have not been able to find any directly 
in point. I shall refer to 31 Cal 411,® but 
this case is not in point. It was a case in 
which fish-hooks had been sold in boxes 
bearing a label which had a picture of two- 
fish 'with their heads and tails turned up. 
This mark came to be known in the market 
as “ Fish mark.” The defendant began to 
sell fish-hooks in packets enclosed in labels 
bearing the picture of one fish with its head 

8 . Emperor v. Bakaullah, (1904) 31 Cal 411^1- 
Cr L J 140=8 OWN 307. 
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and tail turned up and oonfusion therefore 
arose because the term “ Fish mark " was 
equally applicable to both. But the case is 
oomplioated by the fact that fish are sug. 
gested by fish-hooks and the Court pro- 
pouuded to itself this question : 

How far in faot does the law allow a man to 
Rippfopri&to to his own use a name which is sug* 
gesbed by his trade. 

And apparently it was not urged in that 
case that the accused’s mark was a false 
trade mark as being such a mark as is 
mentioned in S. 480. I. P. C., but merely 
as being a mark to which the term “ mash 
marka ” is likely to be and indeed is in¬ 
tended to be applied. As to this case I am 
bound to say with great respect that I have 
found that report somewhat difficult to 
understand. On the statement of facts it 
appears to be a very similar case to the 
present case that I have to deal with. At 

the end of the judgment occurs this passage: 

"We much regret that recourse has been had to 
the criminal law to settle the matter at issue be* 
tween the parties. 

That then was a case in which it was 
held that criminal proceedings were not 
appropriate. In 40 Cal 281,'* which was a 
case in which the accused was charged 
with using a false trade mark, there occurs 
this passage : ^ 

Not one of the complainant’s witnesses speak to 
the complainant having any trade mark, meaning 
any design or device, nor do they suggest that his 
umbrellas are known by any such trade mark. 

This also appears to suggest that what 
has been laid down by Page C. J. in 10 
Rang 133' as necessary to be proved in a 
passing off suit is also necessary in a crimi¬ 
nal case. I note also that in this case the 
judgment of the Bench ended with these 
remarks : 

We may add that we agree with the contention 
of the appellant that this case ought never to have 
been brought in the Criminal Court. The dispute 
between the parties is one of a civil nature, and 
could have been much more satisfactorily dealt 
with by a Civil Court. 

Again in 11 OWN 887® it was remarked: 

When a bona fide dispute exists between the 
parties as to the right to use a trade mark, action 
should be taken before a Civil and not before a 
Criminal Court. 

In 25 Or L J 1098® the learned Magis. 

trate had found among other things this: 

1 find from the evidence before me that this 
mark (the complainant's mark) has been used by 
the complainant’s firm for the last six years and 

4. Anath Nath v. Emperor, (1913) 40 Cal 281= 
18 I 0 404=17 OWN 227=14 Cr L J 68. 

6 . Burja Prasad v. Mahabic Ptoaad. (19071 11 
OWN 887=6 Or L J 151. 

6 . Lakhan Chandra v. Emperor, (1926) 12 A I R 
Cal 149=811 0 922=26 Or L J 1098. 


that umbrella covers bearing this mark have 
acquired a reputation in the market and command 
a largo sale and that the mark has come to be 
regarded by customers as distinctive of the com. 
plainant’s goods. 

In their judgment the Bench said : 

As a result of perusing the evidence I think that 
there is evidence to support the Magistrate’s find¬ 
ings and to justify the conviction. 

There is nothing here about the particu¬ 
lar finding that I have quoted above being 
unnecessary and here is further confirma¬ 
tion for the view I have expressed as to 
what the complainant must prove in such a 
case as this. In 16 Lah 114^ the point did 
not apparently arise before the Court bub 
in respect of the hair dye which the com¬ 
plainants sold under a particular brand, 
Addison J. said : 

The firm claimed that it had a wide sale for this 
particular dye and this is supported by evidence. 

In Criminal Appeal No. 1192 of 1926® of 
this Court Otter J., in a case under the 
same Section as the case I am now dealing 
with, remarked: 

The first question therefore for me to consider 
appears to be as to whether the blankets in ques> 
tion have become known in the market as the 
‘topi’ blanket or the ‘topi-mark’ blanket. 

The blankets in question were the com¬ 
plainant s blankets and, in my opinion, the 
question propounded by Otter J. asks whe. 
ther the goods sold under the complainant’s 
label were goods which had a reputation 
under the mark as being goods manufac¬ 
tured or sold by him. That the complain¬ 
ant’s face powder is not proved to have had 
a reputation in the market such as I have 
mentioned above is admitted by Mr. Myinb 
Htu and indeed is clear from the evidence. 
No reference to this point was made by the 
learned Magistrate and it is dear that no 
evidence was produced in order to prove it, 

I can only find vague reference in the evi¬ 
dence on the topic. For example Ma Khiu 
Pu (P. W. 5) says: “ Buyers referred to it 
as guinea pig brand Ma Sin Nyaung face 
powder.” Ma Mya Thwe (P. W. 3) says: 

Huycrs used to refer to Ex. 1 as three guinea pig 
brand Ma Sin Nyaung face powder, and to Ex. 2 
as three guinea pigs Ma Sin Nyaung face powder. 

This would go to show that buyers are 
alive to such differences between the com¬ 
plainant’s and the accused’s labels and that 
would therefore go to show that there was 
no use of a fraudulent trade mark. The 
two labels are certainly very much alike 


7 . if-aqir. uuand v. Emperor, (1934) 21 A I R I^ih 
687=1934 Cr 0 1006=166 I 0 270=36 CrL J 
776=16 Lab 114=36 P L R 749. 

®‘ Mahomed v. Emperor, Sgporfed in 

(1929) 16 A IR Rang 322=1929 Or 0 49^ 
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and I agree with the learned Magistrate 
that they are very similar and that they 
could be mistaken by the ordinary unwary 
purchaser. It is clear from the evidence 
that the accused claims that the label she 
used is her label and the learned Magis¬ 
trate has confessed himself unable to decide 
which of them used the label first. It seems 
to me therefore that there is a genuine dis¬ 
pute between the parties as to whose mark 
it is and who has used a false trade mark. 

For two reasons therefore I am of opi¬ 
nion that this appeal must be allowed and 
the conviction set aside. One is that the 
complainant must prove that the goods sold 
under her label and get-up were goods 
which had a reputation in the market as 
jbeing goods manufactured or sold by her of 
which the label and get-up were distinctive 
and well-known in the particular market 
and that she has not proved it, and the 
second reason is this: the case should have 
been brought in the Civil Court and not in 
the Criminal Court. The fine if paid will 
be refunded. 

D.S./e.K. Appeal allowed. 
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Mta Bu J. 

The King 

V. 

Ma E — Respondent. 

Criminal Eevn. No. 495.B of 1938, De¬ 
cided bn 25th November 1938, for review 
of order of Special Power Magistrate, Myin- 
gyan, D/- 2nd August 1938. 

Criminal P. C. (1898), Sec. 195 (1) (b) — 
Sec. 195 (1) (b) does not apply to prosecution 
for offence for making false charge which did 
not reach any Court of law. 

Section 195 (1) (b) does not apply to a prosecu¬ 
tion for the oSence of making a false charge 
•which had not reached any Court of law. 

[P 149 C 13 

The accused made a report at a police station 
charging certain persons with an offence. The 
police, after investigation found the report to be 
false and malicious and threw out the case. The 
accused did not carry the case any further or file a 
complaint in any Court, whereupon the accused 
was prosecuted by the police under S. 211, Penal 
Code : 

Held that the prosecution was not barred by 
Sec. 195 (1) (b) : AI B 1938 Bang 397 ; AI B 
1917 Gal 593 and AIR 1928 Lah 259, Bel. on. 

[P 148 0 23 

Order. —This is a reference made against 
an order of discharge. The respondent, Ma 
E, was prosecuted under Sec, 211, Penal 


Code, on a complaint by the police station 
oflBcer of Myingyan in the following cir¬ 
cumstances : About two months before the 
filing of the complaint Ma E made a report 
at the police station charging one Maung 
San Kin and Maung Lone with having ab¬ 
ducted her and committed rape on her. 
The report was duly recorded in the form 
of a first information report and after 
investigation, the police, finding the charges 
to be false and malicious, threw out the 
case. Ma E however did not carry the case 
any further or file a complaint in any 
Court. The police station officer therefore 
prosecuted her under S. 211, Penal Code. 
The learned Magistrate before whom the 
complaint was lodged considered that the 
prosecution launched against Ma E was 
barred by Sec. 195 (l) (b), Criminal P. C. 
Under that Section no Court can take cog¬ 
nizance of any offence punishable under 
Sec. 211, Penal Code, when such offence is 
alleged to have been committed in or in 
relation to any proceeding in any Court, 
except on the complaint in writing of such 
Court or of some other Court to which such 
Court is subordinate. The relevant portion 
of Sec. 211, Penal Code, runs thus : 

Whoevepr, with intent to cause injury to any 
person, institutes or causes to be instituted any 
criminal proceeding against that person, or falsely 
charges any person with having committed an 
offence, knowing that there is no just or lawful 
ground for such proceeding or charge against that 
person shall be punished. 

As my learned brother Baguley J. has 
pointed out in 1938 RLE 236^: 

(1) If an offender has merely falsely charged a 
person of any offence whatsoever by making a report 
to the police, and the police refuse to initiate pro¬ 
ceedings, then what has been done is merely that 
a false charge has been made. 

(2) If the offender files a complaint before a 
Magistrate under S. 190, Criminal F. G., he has 
instituted criminal proceedings. 

(8) If on the offender’s report the police send 
up a case for trial he has caused criminal pro¬ 
ceedings to be instituted within the meaning of 
Sec. 211, Penal Code. 

The first of these three classes of cases 
does not fall within the purview of S. 195 
(l) (b) because the offence has not been 
committed in, or in relation to, any pro¬ 
ceeding in any Court. Only those cases 
that fall within the second and third 
classes mentioned above come within the 
purview of that Section. It follows there- 
fore that the prosecution against Ma E in 
this case is not barred by that Section. 

1. The King v. Ma Ban Oyi, (1936) 85 A 1 R 
Bang 897=178 1 0 644=1938 BLR 236. 
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The rulings in 43 Oal 1152^ and 9 Lah 
408® clearly show that Sec. 195 (l) (b^ 
Criminal P. 0., does not apply to a prose, 
outlon for the offence of making a false 
charge which did not reach any Court of 
law. For these reasons the order of dis¬ 
charge passed by the Special Power Magis¬ 
trate of Myingyan in Criminal Regular 
Trial No. 78 of 1938 is hereby set aside 
and the case is sent back to the trial Court 
for disposal according to law. 

R.M./r.K. Order accordingly. 

2. Tayebulla v. Emperor, (1917) 4 A I R Cal 

693=86 I 0 845=18 Cr L J 13=43 Cal 1152 
=24 C L J 134=20 OWN 1265. 

3. Muhammada v. Emperor, (1928) 15 A I R 

Lah 269=109 I 0 686=29 Or L J 605=9 
Lah 408=29 P L R 515. 
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Roberts C. J. and Moselt J. 

P. Hamid Bowther — Appellant. 

Y. 

K. S. Ayappa Mudaliar — Respondent. 

Miac. Appeal No. 52 of 1938, Decided on 
23rd November 1938, against order of High 
Court, in C. R. S. No, 11 of 1937, D/- 23rd 
June 1938. 

Civil P. C. (1908), O. 23, R. 3 — In case of 
complicated compromise it is more desirable 
that its terms should be drawn up into writing 
before they can be strictly proved—Court must 
look with suspicion on cases of elaborate com- 
promises sought to be proved by oral evidence 
especially when one party denies compromise. 

Although thd requirements of 0. 23, R. 3 say 
nothing about any particular form in which a 
compromise is to be made before the Court is to be 
satisfied of its existence, still the more complicated 
the compromise the more desirable it is that its 
terms should be drawn up into writing before they 
could strictly be proved. There must be in the 
nature of things, compromise about small matters, 
which may be capable of proof orally, but the 
Court must always look with some suspicion on 
cases of elaborate compromises which are sought 
to be proved purely by oral evidence when one of 
the parties to the suit strenuously denies that he 
entered into any compromise at all. [P 160 0 1] 

Bhattacharya — for Appellant. 

K. 0, 8anyal — for Bespondent. 

Roberts C« J* — This is an appeal from 
a decision of Sharpe J. who caused to be 
recorded under the provisions of 0. 23, 
B. 3, the alleged adjustment of a suit by 
way of compromise. The position was that 
the plaintiff, Bowther, had filed a suit 
(Civil Regular No. 11 of 1937) on three 
promissory notes for a total value of Rupees 


13,000 odd against the defendant-rospon- 
dent. The defendant had filed a cross case 
(No. 233 of 1937) for a declaration that 
these notes were nob executed for cash con. 
sideration and that there were other pro¬ 
ceedings pending, a mortgage suit by the 
plaintiff against tbe defendant and another 
in the District Court of Hanthawaddy, the 
sum involved there being nearly Rs. 11,000. 
These cases were taken together and there 
was a great deal of delay and there were a 
great many applications to postpone the 
matter pending a settlement which the 
advocates had hoped the parties would 
arrive at. Ultimately the cases came on for 
hearing on 23rd June last, and the learned 
Judge had before him an affidavit which 
was filed by tbe defendant. Looking at 
para. 7 of that affidavit one sees that the 
settlement which was alleged to have been 
arrived at was somewhat complicated in its 
nature. Para. 7 has seven sub-paragraphs, 
from (a) to (g): it deals with a proportion 
of a certain sum deposited by consent with 
the advocate for the plaintiff; it deals with 
the payment of balance of the amount for 
which tbe claim was settled within four 
years bub part payment towards the afore¬ 
said amount to be made every year:, it deals 
with the properties involved in the suit in 
the Hanthawaddy Court being offered as 
security. The plaintiff filed a counter-affi- 
davib in which he says that para. 7 of the 
defendant’s affidavit contained offers made 
by the defendant which were not accepted 
by him. 

The defendant gave evidence and he 
called a witness, no doubt a perfectly res. 
pectable man, but one who had admittedly 
attended the alleged meeting between the 
parties as a friend and representative of the 
defendant. His name is Maung Saw Lwin, 
and he says that a settlement was arrived 
at at a figure of Rs. 22,000; bub he by no 
means goes into detail nor does he follow 
through the conversation so as to deal 
paragraph by paragraph with the terms of 
the settlement, and in relation to a large 
number of matters in which the settlement 
is concerned he adds nothing to the testi¬ 
mony of the defendant. When the plaintiff 
was called, instead of asserting, as he had 
sworn in his affidavit, that he was in the 
tea shop where this alleged oral compromise 
was made, he said he never went there at 
all; and, no doubt, that induced the learn¬ 
ed Judge who tried this ease to disbelieve 
him. His own advocate appears to have 
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been surprised by the answer and to have 
wished to ask him why he did not tell the 
truth, but the learned Judge rightly thought 
that no answer to that question need be 
insisted upon. However that may be, sup¬ 
posing the plaintiff had adhered to the 
statement made in his affidavit and said 
that though in the tea shop he never assen¬ 
ted to this offer, I think it would have been 
really impossible for the Court to be satis, 
fied that a compromise had been made, and 
I feel in my own mind, with great respect 
to the learned Judge, that he was uncon¬ 
sciously prejudiced against the plaintiff by 
the plaintiff’s desire to make a better case 
in himself than he really possessed by pre¬ 
tending that he was not really in the tea 
shop at all. 

The requirements of O. 23, R. 3, say 
nothing, of course, about any particular 
form in which a compromise is to be made 
before the Court is to be satisBed of its 
existence; but the more complicated the 
compromise the more desirable it is that its 
terms should be drawn up into writing 
before they could strictly be proved. There 
must be in the nature of things compromise 
about small matters which may be capable 
of proof orally, but the Courts must always 
look with some suspicion on cases of elabo¬ 
rate compromises which are sought to be 
proved purely by oral evidence when one 
of the parties to the suit strenuously denies 
that he entered into any compromise at all. 
And we think in all the circumstances, 
with respect, it is more satisfactory to say 
that this compromise ought not to have 
been recorded, and, accordingly, we are of 
opinion that this appeal should be allowed 
with costs, advocate’s fee seven gold mohurs. 

Mosely J.—I agree. I only want to add 
one small point. The witness, Maung Saw 
Lwin, talks about conversation which was 
among Chulias and must therefore have 
been in Tamil and of which he could not 
presumably understand a single word. He 
is reduced to saying that he then asked the 
plaintiff in Hindustani what settlement 
they had arrived at, though he could 
scarcely have known that they had arrived 
at a settlement if he could not understand 
what they were talking about; and he says 
the plaintiff told him that it was settled for 
Es. 22,000, but he does not say that he was 
informed of any other term of the settlement. 

R.M./r.k. Appeal allowed. 
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Roberts C. J. and Mosely J. 

U Po Sein — Appellant. 

V. 

E. M. Bodi — Respondent, 

Civil Misc. Appeal No. 40 of 1938, Deci¬ 
ded on 22nd November 1938, against order 
of High Court, in Insol. Case No. 49 of 
1938, D/- 15th June 1938. 

Presidency Towns Insolvency Act (1909), 
(Rangoon), S. 13 (4) (b) — “Ability to pay*’— 
Meaning of—Expression means that the debtor 
is^ not so embarrassed as to be unable to meet 
his liability in the ordinary way- 

What is meant by “ability to pay” is not 
merely that the debtor has assets, which, if liqui¬ 
dation proceeds, might in the result provide suffi¬ 
cient money to discharge his debts. The expression 
means that he is not so embarrassed that he could 
not meet bis debts in the ordinary way. Where 
assets are not in a liquid state and therefore debts 
cannot be paid, it is a circumstance in favour of 
liquidation i AI R 193S Gal 417, Foil. 

[P 161 C 1] 

H E Maung — for Appellant. 

P. K. Basu and Dadachanji — 

for Respondent. 

Roberts C> J, —This is an appeal by one 
U Po Sein against the order of adjudication 
passed against him. It is agreed that he 
committed an act of insolvency within the 
meaning of S. 9 (e), Rangoon Insolvency 
Act, which says that a debtor commits an 
act of insolvency if any of his property has 
been sold or attached for a period of not 
less than 21 days in execution of the decree 
of any Court for the payment of money. 
The debtor in the present case says that he 
is solvent within the meaning of S. 13 (4) (b), 
Rangoon Insolvency Act. This sub-section 
says that the Court shall dismiss a credi¬ 
tor’s petition if the debtor appears and 
satisffes the Court inter alia that he is able 
to pay his debts or that for other sufficient 
cause no order ought to be made. And he 
says in effect that he has satisBed the Court 
that he is able to pay his debts because he 
has property which if he were able to liqui¬ 
date in order to pay them, would be greater 
in value, according to his contention, than 
the total amount of his liabilities. U B 
Maung who has appeared on his behalf and 
said everything that could be said for him, 
has been obliged to concede that unless we 
are to differ from the decision of a Bench 
of the Calcutta High Court in 60 Cal 346^ 

1. Pratapmal Rameswar v. Chunilal Johuri, 

(1933) 20 A IR Cal 417=144 I 0 142=60 Cal 

345. 
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^here ia really nothing to be said in this 
appeal. In that case judgment was deliver, 
-ed by Sir George Bankin» now a member o£ 
4»he Judioial Oommittee of the Privy Ooun- 
oil, who pointed out that what was meant 
by ability to pay” was not merely that 
;the man has assets which, if liquidation 
proceeds, might in the result provide suth. 
oient money to discharge his debts. He 
proceeded to say that it meant that he was 
not 80 embarrassed that he could not meet 
his debts in the ordinary way, and that 
where assets were not liquid assets and 
therefore debts could not be paid, that was 
a circumstance in favour of liquidation. 

There is no kind of authority which runs 
counter to the propositions of law laid down 
'by Sir George Bankin and we are in com. 
•plete agreement with them, and there can 
•be no ground for seeking to argue that that 
decision is not good law. Accordingly, in 
our opinion, this appeal must be dismissed 
with costs, three gold mohurs. 

B.M./b.E. Appeal dismissed. 
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Ba U J. 

Maung Ba Tun — Applicant. 

V. 

Ma Eyway — Respondent. 

Criminal Revn. No. 724.B of 1937, Deci¬ 
ded on 4th February 1938, reference made 
by Bess. Judge, Hanthawaddy, D/- 22nd 
December 1937. 

(a) Criminal P. C. (1898), S. 488 (6)—Word 
'^ex parte* in S. 488 (6) bean came mesjiing a* 
used in Orders 9 and 17, Civil P. C. — Order 
•against absent party at adjourned hearing is ex 
.parte order. 

The proceedings instituted under S. 488, Criini* 
•nal P. 0., are oi a quasi civil nature. Therefore, the 
^ord ex parte used in 3. 488 (6) is used in the 
same sense as is used in Orders 9 and 17, Civil 
T. 0. Therefore an order passed against an absent 
party at the adjourned hearing of a case is an ex 
q>arte order. [P 151 C 2} 

(b) Criminal P. C. (1898), Sec. 488 (1) ~ 
Be. 100 Is not maximum limit for wife and 
«hild together (Obiter), 

Under S. 488 (1) the sum of Bs. 100 is not the 
maximum limit of maintenance for wife and 
'Children together. Hence an award of Bs. 100 to 
wife and Bs. 60 to ohild is not invalid ; 4 Bur 
Jj T139 and AIB 1933 Cal 406, Bel. on. 

[P 161 C 23 

N. Guha — for Applicant. 

TJ Tan Aung — for Bespondent. 

Order. —I have no doubt in my mind 
lihat the order passed by the Magistrate 
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against the respondent Ba Tun was an ex 
parte order. The word ex parte is not 
defined in the Code of Criminal Procedure 
but the proceedings instituted under S. 488 
of the said Code are of a quasi civil nature. 
Therefore the word ex parte used in the 
aforesaid Section is used in the same sense 
as is used in Orders 9 and 17, Civil P. C. 
Therefore the order passed, as in this case, 
against an absent party at the adjourned 
hearing of a case is an ex parte order. In 
fact, the Proviso to sub.s. 6 of S. 488 itself 
makes this point clear. It states inter alia 
that: 

Provided that, if the Magistrate is satisfied that 
he (husband or father) wilfully neglects to attend 
the Court, the Magistrate may proceed to hear and 
determine the case ex parte. 

In other words, what it means is that if 
he (husband or father as the case may be) 
wilfully neglects to attend the Court on any 
hearing date of the case, the Magistrate 
may proceed to hear and determine the 
case ex parte. As the order was passed ex 
parte, the respondent could have it set aside 
within three months from the date of the 
order provided he could show good cause 
why he was absent on that date. The 
respondent endeavoured to show it by pro¬ 
ducing two affidavits. Both the deponents 
state clearly that the respondent was in 
Pyinmana to give evidence in a criminal 
case on the date on which his case was fix. 
ed for hearing in Rangoon. No evidence 
has been produced by the petitioner Ma 
Kyway in rebuttal. Such being the case, 
the order of the Magistrate must be set 
aside. This I hereby do and remand the 
case to the Court of the Second Additional 
Magistrate for rehearing according to law. 

I note that the learned Sessions Judge in 
the coarse of his order makes the following 
observations : 

Incidentally the amount awarded by the Magis¬ 
trate, Rs. 100 for the wife andRs.60 for the child, 
is clearly illegal under S. 488 ( 1 ) which limits the 
total award to Bs. 100. 

This observation is not in accordance 
with the decisions given in the following 
cases : 4 Bur L T 139^ and AIR 1933 
Cal 406.2 

D.S./B.E. Case remanded. 


1 . Clement v. Florence, (1910) 4 Bur L T 139 = 

12 I 0 847. 

2. Tulsi Das v. Saraju Dei Devi, (1933) 20 A IR 

Cal 406=1933 Or 0 684=143 I C 296=34 Or 
L J 690=37 OWN 655. 
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Mya Bu J . 

Mg. Po Kywe — Appellant. 

V. 

The King. 

Criminal Revn. Nos. 387.B to 394-B of 
1938, Decided on 2nd December 1938, 
from order of Headquarters Magistrate, 
Kyaukpyu, D/- 22nd May 1937. 

(a) Criminal P. C. (1898), S. 556 — It is only 
substantial interest of Magistrate giving rise to 
real bias that disqualibes him to try a case. 

The accused whose duty as accountant in the 
office of the D. S. P. was to prepare bills and 
treasury vouchers for withdrawal of money re¬ 
quired for official purposes and to present the same 
at the treasury to receive payment, was alleged to 
have perpetrated falsification of accounts, embez¬ 
zlements, cheatings and forgeries in the office of 
the D. S. P. in connexion with the books and 
papers maintained or issued from there and no 
question whatever with reference to the efficiency 
of the work of the treasury officer who also func¬ 
tioned as a Headquarters Magistrate or to the 
discharge of the work of his office was substan¬ 
tially involved in any of the cases : 

Held that the Magistrate who tried the case 
though functioned as a treasury officer had no 
substantial interest in the case so as to disqualify 
him to try the same; and hence the trial was not 
vitiated on that account: 15 All 192] (1882) 80 B 
D 303 and (1876) IQBD 173, Bel. on. 

CP 154 C 1] 

(b) Criminal Trial—Sentence — Falsification 
of accounts and embezzlements — Offences 
numerousFive years rigorous imprisonment 
held sufficient. 

Accused was charged with numerous offences of 
falsification of accounts, embezzlements, cheatings 
and forgeries, but offences when added up did not 
involve a very great monetary value : 

Held that the gravity of the offences of dis¬ 
honesty was to be judged not only by the pecu¬ 
niary value involved, and it would not be proper 
to deal with the accused leniently; but it could 
not also be ignored that if the number of cases 
against him were not so numerous, the aggregate 
term of imprisonment the accused would have 
been sentenced to suffer would nob be very high. 
(Five years rigorous imprisonment held suffi- 
dent to meet the ends of justice.) [P 154 0 1] 

U Tun Byu, Govti. Advocate — 

for the Crown. 

Order. —These eight revision cases have 
been instituted by means of one com¬ 
mon petition filed by the applicant against 
the convictions and sentences passed on 
him in eight separate trials in the Court of 
the Headquarters Magistrate, Kyaukpyu, 
which convictions and sentences have been 
confirmed by the learned Sessions Judge of 
Arakan Division on appeal. Since there is 
just one petition common to all the eight 
revision cases in this Court and as they 
turn mainly on same points, I propose to 


deal with them all in this judgment. The- 
applicant, Maung Po Kywe, was at all times 
material to these cases an accountant of 
the District Superintendent of Police's office 
at Kyaukpyu. As such, hia duty was to 
prepare bills and treasury vouchers for 
withdrawal of money required for official, 
purposes, submit them to the District 
Superintendent of Police or apparently in 
his absence to the Headquarters Assistant 
to the District Superintendent of Police- 
and after they have passed and approved 
of them, the applicant would present the 
bills or vouchers at the treasury and re. 
ceive payment thereon either in cash or in 
the shape of cash orders. It was also his 
duty to make payments of sums which 
were to be made by the District-Superin. 
tendent of Police or by the office. The- 
offences with which the applicant was- 
charged in the eight trials were offences 
alleged to have been committed in con¬ 
nexion with the applicant’s duties which 
also included the maintenance of accounts 
and cash registers including a register 
known as the G. R. R. which apparently 
means General Remittance Receipts. In 
Criminal Trial No. 61 of 1936 the appli¬ 
cant was convicted on three charges of cri. 
minal breach of trust of Rs. 10-9-0, Rs. lo- 
and Rs. 10 respectively, which offences 
were committed on or about 26th June,. 
17th October and 27th September 1933 
respectively. The applicant was sentenced 
to suffer four months rigorous imprison¬ 
ment on each charge. The learned Magis¬ 
trate not having ordered that they are to 
run concurrently, these sentences are in 
law to run consecutively. 

In Criminal Trial No. 62 of 1936 the 
applicant was charged with an offence of 
cheating under Sec. 420, Penal Code, in 
respect of a sum of Bs. 65-4-0, being part 
of the amount drawn on a contingent bill 
for which he dishonestly procured the 
signature of the District Superintendent of 
Police by deceitful means on or about 20th 
July 1934. The applicant has been convic¬ 
ted on this charge and has been sentenced 
to undergo one year's rigorous imprison¬ 
ment. In Criminal Trial No. 66 of 1936 
the applicant was charged under S. 468, 
Penal Code, for forging the signature of the 
District Superintendent of Police on a trea¬ 
sury voucher for Es. 397-8-0 purporting to- 
be travelling allowance due to the District 
Superintendent of Police on or about 25th 
June 1935. The applicant has been convic^ 
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ted and sentenced to suffer one year’s rigo. 
rous imprisonment on this charge. In 
Criminal Trial No. 67 of 1986 the appli- 
cant has been convicted of two charges 
under S. 477-A for wilful and fraudulent 
alteration of “Es. 28” into "Es. 280” in a 
treasury form and in a treasury pass book 
and also of “Es.129.9-0” into Es. 409-9-0” 
in a copy of the G. R. R. form on or about 
8 th May 1935 and for wilfully and fraudu¬ 
lently mutilating a portion of a folio in the 
treasury pass book and pasting a blank 
sheet of the same book in its place on or 
about 10th December 1935. The sentence 
passed against the applicant is that he is to 
undergo one year's rigorous imprisonment 
on each charge, the sentences to run 
concurrently. 

In Criminal Trial No. 63 of 1936 the 
applicant was convicted on three charges 
of criminal breach of trust under S. 409, 
I. P. C., in respect of Es. 7-8-0, Rs. 82-7-0 
and Rs. 42 on or about 14th September, 
6 th December and 20th July 1934 respec¬ 
tively and was sentenced to suffer four 
months’ rigorous imprisonment on each 
charge, the sentences to run concurrently 
with those in Criminal Trial No. 61 of 
1936. In Criminal Trial No. 65 of 1936, 
the applicant was convicted of criminal 
breach of trust under S. 409, Penal Code, 
in respect of Rs. 217-4-0, Rs. 170-4-0 and 
Es. 507-7-0 on or about 22nd February 
1936, 26th February 1936 and 11th March 
1936 respectively. In this case the appli¬ 
cant was sentenced to suffer one year’s 
rigorous imprisonment on each of the first 
two charges and two years’ rigorous impri¬ 
sonment on the third charge, the sentences 
to run concurrently with the result that 
the aggregate term of rigorous imprison, 
ment which the applicant has been ordered 
to undergo in this case is two years. In 
Criminal Trial No. 63 of 1936 the applicant 
has been convicted on three charges of for. 
gery under S. 468, Penal Code, for forging 
the signatures of the District Superinten¬ 
dent of Police on treasury vouchers on or 
about 2lBt July 1934, 7th February 1935 
and 23rd February 1935 respectively. He 
has been sentenced to undergo one year’s 
rigorous imprisonment on each charge, the 
sentences to run concurrently. 

In Criminal Trial No. 64 of 1936 the ap¬ 
plicant has been convicted on three charges 
under S. 420, Penal Code, for dishonestly 
inducing the District Superintendent of 
Police to sign certain contingent bills which 


involved fraudulent claims and also a ficti¬ 
tious travelling allowance bill on 26th 
November 1935, on 20th December 1936 
and on 11th January 1936 respectively. In 
this case the applicant has been sentenced 
to suffer four months’ rigorous imprison¬ 
ment on each charge, the sentences to run 
concurrently with the sentences in Criminal 
Trial No. 62 of 1936. The aggregate term 
of rigorous imprisonment which the trial 
Court has ordered the applicant to undergo 
in these eight cases is seven years. With 
reference to the merits of the cases, upon 
the facts, there is hardly anything which 
can be urged as militating against the vera¬ 
city of the witnesses for the prosecution or 
the accuracy of the statement of facts that 
they made. The evidence tendered by the 
prosecution in each and every one of these 
eight cases remains unrebutted, because 
the applicant adduced no evidence what¬ 
ever. There is therefore no ground what¬ 
ever for interference with the convictions 
upon the facts in revision. The charges are 
also quite appropriate and there is no ap¬ 
parent error or irregularity in the conduct 
of the trials. 

Only two questions deserve consideration: 
one is that which arose upon the applicant’s 
allegation that the trials were vitiated or 
rendered illegal by the fact that the learned 
Headquarters Magistrate was personally 
interested in these eight cases. It is to be 
borne in mind that this objection was not 
raised in the course of the trials. The 
Headquarters Magistrate who tried the 
cases also functioned as Treasury Officer 
of the station and as such was responsible 
for the conduct of the business in the trea¬ 
sury. The alleged falsification of accounts, 
the embezzlements, the cheating and the 
forgeries were all alleged to have been 
perpetrated by the applicant in the Dis¬ 
trict Superintendent of Police’s office or 
in connexion with the books and papers 
maintained, or issued from there, and no 
question whatever with reference to the 
efficiency of the work of the Treasury 
Officer or to the discharge of the work of 
his office was substantially involved in any 
of the cases. S. 556, Criminal Procedure 
Code, provides : 

No Judge or Magistrate shall, except with the 
permission of the Court to which an appeal lies 
from his Court, try or commit for trial any case 
to or in which he is a party or personally 
interested .... 

The Headquarters Magistrate either in 
his capacity as the Treasury Officer or in 
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any other capacity was not a party and 
the question as to what effect should be 
given to the applicant’s present objection 
depends on whether the learned Magistrate 
was personally interested in any of the 
cases. It is pointed out by Knox J. in 15 
All 192^ relying on (1882) 8 Q B D 383,2 
that it was not a mere interest in a case or 
in the circumstances of the case which dis. 
qualified a Magistrate or a Judge from try¬ 
ing a case but that which disqualified him 
must be “a substantial interest giving rise 
to a real bias and not merely to a possi- 
bility of a bias.” In (1882) 8 Q B D 3832 
Lord Cave followed the principle enunciat¬ 
ed in (1876) 1 Q B D 173® to the effect 
that the interest— where not pecuniary — 
must be substantial so as to make it likely 
that the justice has a real bias and that 
the mere possibility of bias is not sufficient 
to disqualify. Adopting the principles thus 
laid down I hold that there is no substance 
whatever in the applicant’s objection on 
this point. 

The other question which to my mind 
arises for consideration is with reference to 
the sentences passed in the cases. No doubt 
the offences were numerous, but when they 
are added up, they do not involve very 
great monetary value. It is true that the 
gravity of the offences of dishonesty is to 
be judged not only by the pecuniary value 
involved. However one cannot shut his eyes 
to the fact that if the number of cases 
against the applicant were not so numerous 
ithe aggregate term of imprisonment that 
the applicant would have been sentenced 
to suffer would not be as high. "While it 
will not be proper to deal with the appli¬ 
cant leniently, I consider that a term of 
five years’ rigorous imprisonment in the 
aggregate will amply meet the ends of 
justice. Therefore while maintaining the 
convictions and sentences, 1 direct that the 
sentences passed by the trial Court in 
Criminal Trial No. 68 run concurrently 
with the sentence passed in Criminal Trial 
No. 66 and the sentences passed in Crimi. 
nal Trials Nos. 61 and 63 run concurrently 
with the sentences passed in Criminal Trial 
No. 65 of 1936. 

S.g./r.k. Sentences reduced. 

1. In the matter of Ganeshi, (1893) 16 All 192— 

1893 A W N 79 (F B). 

2. Reg V. Handsley, (1882) 8 Q B D 883 — 61 

L J M 0 137=30 W R 368=46 J P 119. 

3. Reg V. Meyer. (1876) 1 Q B D 178 = 84 L T 

247=24 W R 392. 
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Mya Bu and Magkney JJ, 

T>aw E Thin and others — Appellants. 

V. 

Maung San Thein — Respondent. 

First Appeal No. 90 of 1938, Decided on 
6th December 1938, against decree of Dist. 
Court, Amherst, D/. 21st July 1938. 

Buddhist Law (Chinese)'—Custom — InherU 
tance—Illegitimate son is entitled to share with 
legitimate son when father recognizes his 
paternity and makes himself responsible for his 
upbringing — Casual contribution for expenses 
of religious ceremony does not amount to 
assumption of responsibilities for upbringing. 

An illegitimate son of a husband would be en¬ 
titled to inherit only if the latter dies without 
leaving any other heir, but an illegitimate son is 
entitl^ to a half share or to an equal share with 
a legitimate son only if the deceased father had 
recognized his paternity and had also made himself 
responsible for his upbringing. Responsibilities for 
the upbringing must be something analogous to 
the responsibilities that a man would assume for 
his own legitimate children, and mere compliance 
with a statutory obligation for the maintenance of 
a child, for example a casual contribution towards 
the expenses of a religious ceremony, cannot be 
regarded as denoting the assumption of responsibi¬ 
lities by the father for bis illegitimate son’s 
upbringing. [P 165 0 1; P 166 0 1) 

Dr. Ba Han — for Appellants . 

Khin Maung Gyi — for Bespondent . 

Mya Bu J.—This appeal arises ont of a 
suit filed by the respondent, claiming to be 
the son of U Shwe Hpay, deceased, for 
administration of his estate. The appel¬ 
lants, who are the widow and children of 
"0 Shwe Hpay, were defendants to the suit. 
The plaintiff who was born about 23 years 
ago, is the son of a Burmese lady named 
Ma Kyin May. About the time of the 
plaintiff’s birth or shortly after, U Shwe 
Hpay married defendant 1, Daw K Thin, 
with whom he lived until his death about 
six or seven years ago. U Shwe Hpay’s 
father was a Chinaman who came to 
Burma and settled down at Tagundalng in 
the Amherst District where he marri^ a 
Burmese lady known as Daw Hla Yin by 
whom U Shwe Hpay was born to him. For 
the purpose of disposing of this appeal it is 
unnecessary to recapitulate the points in 
dispute between the parties during the 
trial. The findings of the trial Court, 
which are unfavourable to the respondent, 
on bare questions of fact, have not been 
contested on his behalf in this Ck>urt. The 
trial Court has found that the plaintiff is 
an illegitimate child of U Shwe Hpay and 
observed that : 
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The plamtifl will therefore rank as a child born 
of illicit intercourse ae mentioned in the latter half 
of the passage from Jamieson's book and would 
therefore bo entitled to a half share of a legitimate 
son, 

and consequently has awarded the plain¬ 
tiff a one-eleventh share in the estate of 
the late U Shwe Hpay. The passage in 
Jamieson’s book which is referred to in the 
judgment of the trial Court appears at page 
16 and runs as follows : 

^ As regards children in general, hereditary offi- 
oial rank descends only to the eldest son and his 
descendants born in lawful wedlock, but all 
family property moveable or immovable must be 
divided equally between all male children whether 
born of the principal wife or of a concubine or 
domestic slave. Also male children born of illicit 
intercourse shall be entitled to a half share, or to 
an equal share in event of a successor having been 
adopted through default of other children. If no 
legal successor is in existence, then such illegiti¬ 
mate son shall be entitled to succeed and receive 
the whole patrimony. 

This passage must be read subject to the 
explauation which appears ia the foot-note 
in these words : 

By illegitimate children is meant children by a 
woman not forming partof their father’s household 
and living outside (waichia). But to give them any 
rights the paternity must have been recognized by 
the father and he must have made himself respon¬ 
sible for their upbringing. 

There is another relevant passage in the 
same book at page 152 which says : 

The illegitimate son of a husband, that is a son 
by a woman not forming part of his household, 
would succeed failing other heirs, but no similar 
prov ision is made in the case of the woman. 

The effect of these rules is that an illegi¬ 
timate sou of a husband would be entitled 
to inherit only if the latter dies without 
leaving any other heir, but an illegitimate 
son is entitled to a half.share or to an equal 
share with a legitimate son only if the 
deceased father had recognized his pater, 
nity and had also made himself responsible 
for his up-bringing. The passage appearing 
at p. 170 of the Notes and Commentaries on 
the Chinese Customary Law, by Alabaster, 
which says : 

An illegitimate child follows the father, is to 
take his name, and be supported by him, or if he 
be dead by his family—but semble has no right to 
share the paternal property, 

is even less favourable to the present res. 
pendent's claim. The question as to whether 
the plaintiff is entitled to a half share of a 
legitimate son in the estate of U Shwe Hpay 
who died leaving a widow and seven child¬ 
ren, of whom five are sons, turns upon 
whether U Shwe Hpay had recognized the 
paternity and had also made himself res. 
ponsible for the plaintiff’s up-bringing. On 
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this crucial point the learned trial Judge 
has given no definite finding but in one 
part of his judgment he stated that U 
Shwe Hpay had acknowledged his pater- 
nity of the plaintiff. According to the pas. 
sages quoted from Jamieson’s book, recog¬ 
nition of paternity alone is insufficient to 
invest an illegitimate son with the right to 
obtain any share in his father’s estate if 
there are other heirs ; there must be recog¬ 
nition by the father of the paternity and 
the father must also have made himself 
responsible for the up-bringing of the ille¬ 
gitimate son in order that he may be 
entitled to a half share of a legitimate son 
if there are other heirs. 

We have gone through the evidence in 
the case to see whether U Shwe Hpay had 
made himself responsible for the up-bring¬ 
ing of the plaintiff but the general trend of 
it is to the effect that, after the birth of 
the plaintiff, U Shwe Hpay married Daw E 
Thin and Ma Kyin May married one Maung 
Po Tok. The plaintiff lived with Ma Kyin 
May and Maung Po Tok and when he was 
a few years old Maung Tok took him to a 
lay school. It is not known whose name 
was entered in the register of that school 
as that of the plaintiff’s father but after the 
plaintiff left school to join the police force 
he had to give his father’s name which is 
entered in the register maintained by the 
police department as Maung Po Tok. The 
explanation offered by the plaintiff to the 
effect that he gave U Shwe Hpay’s name 
as that of his father when he joined the 
police force cannot be accepted without 
very strong corroboration which is entirely 
absent in this case. It was not the case of 
the plaintiff that his expenses of schooling 
were borne by U Shwe Hpay or that U 
Shwe Hpay did anything of a very sub¬ 
stantial character for him, but it is alleged 
that for a few years U Shwe Hpay used to 
send Rs. 36 a year through some friend to 
Ma Kyin May for the up-keep of the plain, 
tiff and that, on one occasion—when he was 
to be shinbyued—Rs. 160 was received by 
Ma Kyin May for the expenses of the 
shinbyu ceremony. According to the evi¬ 
dence on this point, this sum of money was 
handed over by Daw Hla Yin who contri. 
buted Rs. 50 of this amount while U Shwe 
Hpay gave Rs. 100. These are the only 
incidents which have transpired in the 
course of the evidence which are relevant 
to the question as to whether U Shwe Hpay 
had made himself responsible for the 
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upbriDgiDg of the plaintiff. As regards the 
alleged payment of Rs. 36 a year, it does 
not appear to be anything more than a 
paltry contribution towards the mainten. 
ance of the plaintiff, and it is not Quite 
clear that the sum was paid by U Shwe 
Hpay and not by Daw Hla Yin. The only 
other payment, viz. the alleged contribu¬ 
tion towards the expenses of the shinbyu 
ceremony, was made by the hand of Daw 
Hla Yin and not by that of U Shwe Hpay. 
Be that as it may, a casual contribution 
towards the expenses of a religious cere¬ 
mony cannot be deemed to have been made 
in the discharge of responsibilities for the 
up-bringing of the plaintiff. Responsibilities 
for the up-bringing must, in our opinion, 
be something analogous to the responsibili¬ 
ties that a man would assume for his own 
legitimate children, and mere compliance 
with statutory obligation for the mainten¬ 
ance of a child—under S. 488, Criminal 
P. C., an illegitimate son also has to be 
maintained by his father — cannot, in our 
opinion, be regarded as denoting the assump¬ 
tion of responsibilities by the father for his 
illegitimate son’s up-bringing. 

For these reasons we are of opinion that 
the plaintiff has failed to prove his right to 
a share of inheritance in the estate of U 
Shwe Hpay under the Chinese Customary 
Law. The appeal must be allowed, the 
decree granted by the trial Court in favour 
of the respondent is set aside and it is 
ordered that the suit stand dismissed. We 
make no order as to the costs either of the 
suit or of this appeal but under O. 33, R. 7, 
we direct the court-fees prescribed for the 
plaint to be paid to the Collector by the 
plaintiff. 

N.S./r.k. Appeal allowed, 
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Maung Tint 

V. 

The King. 

Criminal Revn. Nos. 442-B and 443.B 
of 1938, Decided on 5th October 1938. 

(a) Penal Code (1860), S. 477-A—Whether 
diary in judicial proceeding is *‘book, paper, 
writing, valuable security or account 

(Queer e). 

Whether a diary in a judicial proceeding falls 
within the category of “book, paper, writing, valu¬ 


able security or account” within the meaning of 
S. 477-A is highly debatable. fP 158 0 1] 

^ (b) Penal Code (1860), Ss. 477-A and 46S 
—Words ^‘intent to defraud” mean intention 
to deceive and thereby obtain advantage of 
prospective nature — Accused making false 
entries in diary of Court merely to screen his- 
own negligence of his duties as clerk of Hono¬ 
rary Magistrate’s Court is not guilty either 
under S. 477-A or S. 465. 

The meaning of the term “with intent to 
defraud” is not restricted to cases of “deceit and 
injury to the person deceived.” The term means 
either an intention to deceive and by means of 
the deceit to obtain an advantage or an intention, 
that injury should befall some other person or 
persons : 21 All 113 and A I B 1926 Oal 89, 
Ay-proved ; 38 Cal 75; A I B 1926 Bom 231 and 
AIR 1932 Bom 545, Dissent, fP 159 0 1] 

The advantage which is intended must relate to 
some future occurrence or in other words must be 
of a prospective nature. [P 160 0 1] 

Hence, where a clerk of a Court has made false 
entries in the diary of Court merely for the pur¬ 
pose of screening his own negligence of his duties 
as clerk of the Honorary Magistrate’s Court with* 
out facilitating any misappropriation or embezzle* 
ment, there is no material advantage of a 
prospective nature which he can be held to have 
intended to gain by the deception and hence he 
cannot be convicted either of the oSende under 
S. 477.A or under 465 \ 2 U W P B C 11 ; 6 
N W P U C 56; 5 All 221; 8 All 653; 36 Cal 955- 
and A I B 1922 All 435, Bel. on. [P 169 0 3; 

P 160 0 1] 

Order. — By this judgment I am dis¬ 
posing of both the Criminal Revisions Nos- 
442-B and 443-B of 1938. These two cases 
arise out of Criminal Regular Trials Nos- 
21 and 22 of 1938 of the Court of the Fifth 
Additional Special Power Magistrate, Hen- 
zada, in each of which the applicant has 
been prosecuted on a complaint filed by 
the Headquarters Assistant, Henzada. The 
facts in both cases are identical in charac¬ 
ter although they relate to different inci¬ 
dents. The applicant is a man of 53 years 
of age, who has been in the service of the 
Government in the capacity of a clerk for 
many years, and during the years 1936- 
1937 and up to the time when the facts 
leading to the prosecution in these two 
cases were discovered was working as a 
Bench Clerk in the Court of the Township 
Magistrate, Henzada, and also as the only 
clerk in the Court of the Honorary Magis¬ 
trates, Henzada. Daring the latter part of 
December last the District and Sessions 
Judge, Henzada, inspected the judicial 
record room at Henzada, when he dis¬ 
covered that certain cases of the year 1936 
of the Court of the Honorary Magistrates, 
Henzada, had not yet been sent to the 
record room though they had been shown 
in the record room list as haying been 


1939 


Maung Tint v. The King (Mya Bu J.) Rangoon 157 


disposed of during that year. The learned 
District} and Sessions Judge thereafter 
notided his intention to inspect the Court 
of the Honorary Magistrates on 19th Janu- 
ary this year. The records which the 
learned District and Sessions Judge found 
missing in the record room were records of 
oases in which the Honorary Magistrates 
had imposed fines on the accused persons. 
From what transpires in the course of the 
evidence in the cases against the applicant 
it can safely be said that the applicant as 
the sole clerk of the Court of the Honorary 
Magistrates neglected to have steps taken 
for the collection of the fines or unpaid 
portions thereof. But on 11th, 12th and 
13th January the applicant made payments 
into the Treasury of sums of money repre. 
aenting the unpaid portions of the fines 
imposed in those cases disposed of in 1936, 
and at or about the same time he had 
entries made in the diaries of all those cases 
falsely to indicate that necessary steps, 
such as issue of processes or warrants for 
the recovery of the fines or the balances, 
were taken from time to time during the 
intervening period. Not only did he have 
these entries written out but he had them 
signed by certain of the Honorary Magis¬ 
trates. 

These false entries were made no doubt 
for the purpose of concealing his omission 
to take or to have necessary steps taken by 
the Court for the recovery of the fines or 
the balances thereof from the convicted 
persons in the cases concerned. For the 
purpose of the complaint in each of the two 
cases against the applicant only three out 
of about 30 or 40 cases were chosen. In 
Criminal Regular Trial No. 21 it was 
alleged that the applicant as the clerk of 
the Court of the Honorary Magistrates, 
Henzada, was entrusted with (a) a sum of 
Rs. 3 on or about 7th July 1936 by the 
Convicted person in Criminal Regular Trial 
No. 170 of 1936 as fines imposed on the 
latter by the Honorary Magistrate; (b) a 
sum of Ra. 3 on or about 7th July 1936 by 
the convicted person in Criminal Regular 
Trial No. 171 of 1936 as fines imposed on 
the latter by the Honorary Magistrates, and 
(c) a sum of Rs. 30 on or about 14th July 
1936 by the convicted persons in Criminal 
Regular Trial No. 187 of 1936 as fines 
imposed on the latter by the Honorary 
Magistrates; and in the complaint it was 
alleg^ that the applicant had committed 
criminal breach of trust with respect to 


those fines, and the complainant prayed 
that action under Sec. 409, Penal Code, 
might be taken against the applicant. In 
Criminal Regular Trial No. 22 of 1938 it 
was alleged that the applicant in the capa- 
city of clerk in the Court of the Honorary 
Magistrates had custody of Criminal Regu- 
lar Trials Nos. 172, 173 and 174 of 1936 
of the Court of the Honorary Magistrates, 
Henzada, belonging to the Government, 
that he made a series of false entries in the 
diaries of those three cases, that he ad- 
noitted to the District and Sessions Judge 
that the fines were not realized from the 
respective accused persons but that he had 
paid them into the Treasury out of his own 
pocket,^ and upon these allegations the 
complainant prayed that action under 
Sec. 477.A, Penal Code, might be taken 
against the applicant. 

After hearing the evidence in both cases, 
as I have already stated, it became quite 
manifest that in neither case was the ap. 
plicant ever entrusted with any part of the 
fines which he paid into the Treasury in 
January 1938. The evidence of the respec¬ 
tive convicted persons negatives the idea 
that the applicant had received the moneys 
in question. Therefore in neither case could 
a charge of criminal breach of trust be laid 
against the applicant. Consequently the 
learned trial Magistrate did not frame a 
charge under Sec. 409 in any of the cases, 
but in each case he has framed a charge 
under Sec. 477.A against the applicant. In 
one case the charge states that the appli¬ 
cant between 24th December 1937 and 
13th January 1938 abetted the making of 
false entries in the diaries of Criminal 
Regular Trials Nos. 170, 171 and 187 of 
1936 of the Court of the Honorary Magis¬ 
trates, Henzada, while in the other the 
charge states that the applicant between 
those dates abetted the making of false 
entries in the diaries of Criminal Regular 
Trials Nos. 172,173 and 174 of 1936 of the 
Court of the Honorary Magistrates, Heu- 
zada. By the applications before me the 
applicant prays that the proceedings in the 
two cases be quashed for the reason that 
on the state of facts which have been 
placed by the prosecution not only can a 
charge of criminal breach of trust not be 
laid against the applicant but no prima , 
facie case is made out for an offence under 
S. 477-A in either case. S. 477-A prescribes 
the punishment for the offence of what 
is generally termed, “ Falsification of 
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accounts.” Under this Section a certain class 

of persons are liable to punishment who 
wilfully and with intent to defraud, destroys, 
alters, mutilates or falsifies any book, paper, 

writing, valuable security or account.or 

wilfully, and with intent to defraud, makes or 
abets the making of any false entry in, or omits 
or alters or abets the omission or alteration of 
any material particular from or in, any such 
book, paper, writing valuable security or account. 

Whether a diary in a judicial proceeding 
falls within the category of “book, paper, 
writing, valuable security or account” with, 
in the meaning of S. 477-A is highly debat¬ 
able. For the purpose of disposing of the 
two applications before me however it is 
not necessary to determine this question, 
for even if such diary does not fall within 
the category described in Sec. 477-A, the 
applicant would undoubtedly be liable to 
be proceeded with for the offence of forgery 
or abetment thereof, if he wilfully and 
with intent to defraud caused the false 
entries which constitute the subject-mat¬ 
ters of the charges to be made. That the 
applicant did wilfully cause the false entries 
to be made is not open to doubt. But it is 
not enough. For either an offence punish, 
able under S. 477.A or an offence punish¬ 
able under Sec. 465 (forgery) or an offence 
punishable under Ss. 465/109 (abetment of 
forgery) there must be intent to defraud or 
fraudulent intention. In the present case as 
there was no causation of wrongful loss or 
wrongful gain, there is nothing from which 
dishonest intention on the part of the appli. 
cant in having the false entries in the diary 
of the cases in question made can be infer¬ 
red. The dehnitioD of the term “ fraudu¬ 
lently ” given in S. 25, I. P. C., is not of 
much assistance in endeavouring to find 
out the exact meaning of the term. In a 
number of cases reference has been made 
to the explanation of this term by Sir 
James Fibz James Stephen in his History 
of the Criminal Law of England, which is 
as follows : 

Whenever the word ” fraud ** or “ intent to 
defraud ” or “ fraudulently ” occurs in the defi¬ 
nition of a crime, two elements at least are essen- 
tial in the commission of the crime, namely first, 
deceit or an intention to deceive, or in some cases 
mere secrecy ; and secondly, either actual Injury 
or possible injury, or an intent to expose some per¬ 
son either to actual injury or to a risk of possible 
injury by means of that deceit or secrecy. This 
intent is very seldom the only or the principal 
intention entertained by the fraudulent person, 
whose principal object in nearly every case is his 

own advantage.A practically conclusive 

test as to the fraudulent character of a deception 
for criminal purposes is this : Did the author of 
the deceit derive any advantage from it which 


could not have been had if the truth bad been 
known ? If so, it is hardly possible that the advan^ 
tage should not have had an equivalent in loss or 
risk of loss to some one else, and if so, there was 
fraud. 

The interpretation put upon this expla¬ 
nation by Banerji J. 21 All 113^ was 
expressed in the following words : 

Where therefore there is an intention to deceive 
and by means of the deceit to obtain an advantage 
there is fraud, and if a document is fabricated 
with such intent, it is a forgery* 

This statement was made in a case where 
a police constable s character and service 
roll in his custody was found to have been 
tampered with in this way, that a page» 
apparently containing remarks unfavour, 
able to the head constable, had been taken 
out, and a new page with favourable re- 
marks, purporting to have been written 
and signed by various superior officers of 
police, bad been inserted in its place, the 
intent being to favour the chances of the 
promotion of the said head constable. In 
coming to the conclusion that the false 
entries amounted to a forgery the learned 
Judge observed : 

Whatever interpretation of fraud may be adopt¬ 
ed, the false entries in the character roll of the 
accused were made with the intention of commit¬ 
ting fraud. The intention was to deceive the supe¬ 
rior ofiicers of the accused, and by means of such 
deception to secure his advancement in the service, 
and thus to gain an advantage for him at the 
sacrifice of others. 

The expression " intent to defraud, ” 
according to Mukerji J. in 38 Cal 75,* how¬ 
ever 

implies conduct coupled with an intention to 
deceive and thereby to injure ; in other words, 

defraud ” involves two conceptions, namely 
deceit and injury to the person deceived, that is, 
infringement of some legal right possessed by him, 
bub not necessarily deprivation of property. 

* Thus, where the accused affixed his signa¬ 
ture to a kabuliyat, which was not required 
by law to be attested by witnesses, after 
its execution and registration, below the 
names of the attesting witnesses, but withi 
out putting a date or alleging actual 
presence at the time of its execution, the 
learned Judge held that such did nob 
amount to forgery. This interpretation was 
adopted in 50 Bom 174,* and it was defi¬ 
nitely laid down in a later Bombay case, 

1. Queen-Empress v. Muhammad 8aeed Khan, 

(1899) 21 All 113=1898 AWN 197. 

2. Surendra Nath Ghose v. Emperor, (1911) S& 

Cal 76=7 I C 629=12 0 L J 277=U OWN 

1076. 

3. Emperor v. Harjivan Valji, (1926) 13 A I E 

Bom 231=98 I 0 407 = 27 Cr L J 1336 =60 

Bom 174=28 Bom L R 116. 
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66 Bom 488, thafc the elemont of injury or 
risk of injury to an individual or to the 
publio is an essential ingredient in the defi¬ 
nition of forgery in Ss. 463 and 464,1. P. C., 
and that it is not enough to show that the 
deception was intended to secure an advan¬ 
tage to the deceiver. That was a case in 
which a Sub-Inspector of Police, after the 
inception of proceedings against him under 
Ss. 330 and 348,1. P. C., altered his case 
diary in order to create evidence in his 
favour, and it was held that the act of the 
accused in altering the diary so as to show 
that he had not kept the suspects under 
surveillance did not amount to forgery inas¬ 
much as the element of fraud as defined in 

5. 25,1. P. 0., was absent. Although these 
two oases of the Hombay High Court were 
decided after the decision in 52 Cal 881® by 
Page J. of the Calcutta High Court, the 
late Chief Justice of this Court, it was 
apparently not noticed by the learned 
Judges of the Bombay High Court. Refer¬ 
ring to Mookerjee J.’s interpretation in 38 
Cal 75^ Page J. observed : 

With great respect I am unable to accept the 
view that the term ‘fraudulently’ in 8. 471, 
I. P. 0., necessarily connotes deceit and injury to 
the person deceived. It may, but it need not. do so; 
in point of fact more often than not it happens 
that the intention of the accused is to deceive one 
person in order to injure or defraud another. Fur- 
tber, it is well settled that it is not incumbent 
upon the Crown to prove that any particular per¬ 
son was defrauded, 2 Str 901,® or indeed, that in 
the circumstances of the case it was possible that 
any person could have been defrauded; (1852) 2 Den 
0 0 493.^ In my opinion, the law was correctly 
laid down by Banerjee J. in 21 All 1131 and that 
an offence is committed under S. 471 whenever a 
document known or believed by the accused to 
have been forged is used as genuine with the inten¬ 
tion that some person thereby should be deceived, 
and by means of such deception that either an 
advantage should accrue to the person so using 
the document, or injury should befall some other 
person or persons. 

Then quoting Sir James Pitz James Sfce. 

phen’s explanation of the term “intent to 

defraud” the learned Judge pointed out that 

in practice the question tends to become 

merely academic. In my opinion, with all 

due respect, the law is correctly laid down 

by Banerjee J. in 21 All 113^ and by 

Page J. in 52 Gal 881,® for, I think that it 

ia not difficult to conceive of situations 

4. Banjiv Ratnappa v. Emperor, (1932) 19 A 1 R 
Bom 645=1932 Or 0 777 = 142 I 0 386 =• 34 
Or L J 357=56 Bom 488=34 Bom L R 1090. 

6. Emperor v. Mohit Kumar, (1926) 13 A I R Cal 
89=91 10 993=27 Or L J 177=62 Oal 881. 

6. Rex V. Orooke, 2 Sir 901. 

7. Reg V. Nash, (1862) 2 Den 0 0 493 = 21 L 3 
IL C 147=16 Jar 653. 

a 


where injury may result from deception 
practised to persons other than the person 
deceived and situations where some mate¬ 
rial advantage may result to the person 
practising the deception without corres¬ 
ponding injury to another person, such as 
where a person gains admittance to a 
higher class by means of a forged acquit¬ 
tance certificate, or as in 21 All 113^ where 
the accused had attempted by means of 
deception to secure his advancement in the 
service and thus to gain an advantage for 
him at the sacrifice of others. In the illus¬ 
trations that I have just given, in which, in 
my opinion, the intent to defraud is clearly 
manifest, I fail to see that the advantage 
gained by the person practising the decep¬ 
tion causes relative harm to another person 
in body, mind, reputation or property. 
Under S. 44, Penal Code, it is only harm 
illegally caused to any person in body, 
mind, reputation or property which consti¬ 
tutes injury.” It is of course nob possible 
in most cases that the advantage gained by 
the person practising the deception does 
not have an equivalent of any loss or risk 
of loss of some one else; but, in my opinion, 
with all respect, this is not sufficient reason 
for restricting the meaning of the term 
intent to defraud only to cases of “deceit 
and injury to the person deceived” or 
to exclude all cases where the deception 
was intended to secure advantage to the 
deceiver. 

If wo apply the criteria laid down in 
38 Cal 75^ and in 56 Bom 488* to the eases 
before me, the charges framed against the 
accused must manifestly fail for want of 
proof of the necessary mens rea in the 
accused and obviously no charge of any 
offence of forgery will be sustainable. Bub 
in the view that I adopt as to the meaning 
and effect of the term "intent to defraud” 
as expressed above I feel bound to hold 
that the prosecution has entirely failed to 
prove this element of the offence of forgery 
or of falsification of accounts: 2 N W P H 0 
11,® 6 N W P H C 56,® 6 All 221,^® 8 Ail 
653 ,“ 36 Cal 955^ ^ and 20 A L J 662^® arj 

8. Queen v. Lai G^ul, 2 N W P H G 11, ^ 

9. Queen v. Jageshur Pershad, 6 N W P H 0 66. 

10. Empress of India v. Jiwanand, (1883) 6 All 

221=1882 AWN 236. > 

11. Queen-Empress v. Girdhari Lai, (1886) 8 All 

653=1886 AWN 264. ^ o 

12. Jyotish Chandra v. Emperor, (1909) 36 Cal 

955=4 I 0 416=14 0 W N 82. 

18.8huja-ud-din Ahmed v. Emperor. (19221 9 

A I R All 436=681 0 834=23 Cr L J 610 = 

20 A L J 662. 
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some of the cases in which it was held that 
the alteration of accounts in order to re¬ 
move evidence of prior misappropriation of 
money is not an offence either under S. 465 
or S. 477.A, Penal Code, there being no 
intent to commit fraud. In the first of 
these cases it was held that the conduct of 
the prisoner who altered an office report to 
screen his own negligence did not fall with¬ 
in the definition of ' forgery” in the Penal 
Code. In these cases, the learned Judges 
did not lay down what the meaning and 
effect of the term “intent to defraud” was; 
but the ratio decidendi in each case was 
absence of proof of intention to cause injury 
to anyone. In my opinion however the 
circumstances of those cases would equally 
well have justified the view that though 
there was deceit or an intention to deceive, 
there was neither intention to cause actual 
injury or possible injury to any person, nor 
intention to derive by means of the deceit 
any material advantage whatever. In 5 All 
221^® Mahmood J. observed that fraudu¬ 
lent intention, ex necessitate reiy relates to 
some future occurrence and not to the past 
and that it could not be said when wrongful 
loss or wrongful gain had already been 
caused, or a person had already defrauded, 
anything can be subsequently done which 
■could be dictated with the intention to 
cause that which has already occurred. 
Those remarks were made in a case where 
a clerk who had committed criminal breach 
of trust subsequently made false entries in 
an account book with the intention of 
concealing such offence. Similarly, in my 
opinion, advantage which is intended must 
relate to some future occurrence, or, in 
other words, must be of a prospective 
nature. 

In the present case, the applicant has not 
committed any offence of criminal breach 
of trust or criminal misappropriation but 
he had the false entries made merely for 
;the purpose of screening his own negligence 
of his duties as clerk of the Honorary 
Magistrates’ Court; nor has he by these 
false entries facilitated any misappropria¬ 
tion or embezzlement. By concealment of 
his negligence he practised deception; but 
it cannot for a moment be contended that 
he intended thereby to cause injury to any 
other person. The question is — Did he 
practise the deception in order to gain an 
advantage? It cannot be contended that 
by means of the deception the applicant 
intended to secure his advancement in the 


service as in 21 All 113.‘ There is no 
material advantage of a prospective nature 
which the applicant can be held to have 
intended to gain by the deception. If the 
deception had succeeded the applicant would 
at best have concealed his past negligence 
of his ofificial duty and thereby removed 
the risk of departmental punishment to 
him. This, in my opinion, is quite a diffe- 
rent thing from an advantage, the intention 
to gain which is a necessary constituent of 
fraudulent intention in the absence of in- 
tention to cause injury. This may at most 
be described as the removal of a disadvan¬ 
tage or risk, but, in my opinion, not an 
advantage. For these reasons I hold that 
the charges laid and framed against the 
applicant cannot be sustained. They are 
therefore hereby set aside. Criminal Begu. 
lar Trials Nos. 21 and 22 of 1938 are 
accordingly quashed. 

d.s./b.k. Trials quashed* 
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Bagudey j. 

Ko Cheik — Appellant. 

V. 

Secretary of State and another 
Respondents. 

Second Appeal No. 169 of 1938, Decided 
on 22nd November 1938, against decree of 
Dist. Court, Meiktila, D/. 11th February 
1938. 

Upper Burma Land and Revenue Regulation 
(1889), S. 53 (2) (xii) *— Jurisdiction of Civil 
Courts is barred in connexion with all claims 
connected with collection of land revenue — 
Thatbameda is revenue ^ Bullock attached for 
failure to pay thatbameda tax, claimed by 
another person as his own — Civil Courts have 
no jurisdiction to investigate claim. 

There is nothing inherently unjust or contrary 
to principle of natural justice in S. 53 (2) (xii) of 
the Regulation. The Section does not bar the sub¬ 
ject from all his remedies. S. 53 (2) (xii) is not 
confined in its application to questions as between 
the tax-payer and the revenue-collecting autho¬ 
rities. It cannot be said that the jurisdiction of 
the Civil Courts is barred only in cases as between 
the defaulter or tax-payer and the revenue-collect 
ing authorities. The jurisdiction ,of the Civil 
Courts is barred in connexion with all claims con¬ 
nected with and arising out of collection of land 
revenue. Thatbameda is revenue; where therefore 
bullocks belonging to a person are attached for his 
failure to pay the thatbameda tax, and the 
bullocks are claimed by another person as his own, 
the jurisdiction of the Civil Courts to investigate 
the claim is barred under S. 63 (2) (xii) ; 19 All 
127 and AIB 1927 All 532, Bef. fP 161 0 1, 21 
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Guha — for Appellant, 

U Them Maung, Advocate.General —■ 

for Respondents, 

Judgmenti — This is a second appeal 
Irom a decree dismissing the appellant’s 
suit, passed by the District Court of Meik. 
tila, confirming the judgment and decree 
of the Subdivisional Court of Meiktila. The 
facts of the case are that certain people 
failed to pay their thathameda tax. The 
Township Officer started recovery proceed¬ 
ings and directed the thugvi to seize two 
bullocks. He did so and the appellant 
raised a claim that the bullocks were his. 
The Township Officer as Assistant Collec- 
tor held an enquiry and decided that the 
bullocks should be sold to pay the thatha- 
meda tax. The appellant applied to the 
Deputy Commissioner, as Collector, and 
the Collector had the matter investigated 
by a Sub-divisional Officer and in the end 
the bullocks were sold, and the appellant 
filed this suit against the Secretary of 
State for India in Council and the thugvi 
who seized the bullocks for Es, 1200 general 
damages despite the fact that he had 
bought one for Rs. 100 and one for Es, 35. 
The trial Court dismissed the suit on the 
ground that the Civil Courts had no juris¬ 
diction to deal with it by reason of the 
provisions of S. 63 (2) (xii) of the Upper 
Burma Land and Revenue Regulation, 
1889. The appellant filed an appeal to the 
District Court and the learned Judge took 
the same view of Sec. 53 of the Upper 
Burma Land and Revenue Regulation as 
the trial Court had taken. The appellant 
now comes here in second appeal. One 
ground of the memorandum of appeal is 
that S. 63 of the Upper Burma Land and 
Revenue Regulation is ultra vires but this 
has not been argued. The only point that 
has been argued is that the suit was not 
barred by reason of S. 63 (2) (xii). Under 
this Section it is stated that the Civil 
Courts 

shall not ezeroise jurisdiction over any of the 
following matters, which shall be cognizable 
exclusively by Revenue Officers, 

and one of the matters so excepted from 
the jurisdiction of the Civil Courts is 
any claim connected with, or arising out of, 
the collection of the revenue, or the enforcement 
of any process for the recovery of an artear of 
revenue, or any sum recoverable as such an arrear. 


the wording of the Section itself. This Sec. 
tion does not bar the subject from all his 
remedies. The action of the Township 
Officer and his order refusing to release 
the bullocks from attachment was an order 
made by an Assistant Collector as Reve¬ 
nue Officer. S. 8 (a) of the Regulation gives 
an appeal from the Assistant Collector’s 
orders to the Collector, and the appellate 
order passed by the Collector is appealable 
to the Commissioner and under S. H, the 
Financial Commissioner may send for the 
record of any case disposed of by any Eeve. 
nue Officer and make such order as he 
thinks fitj so that the appellant was by no 
means without any remedy in the Revenue 
Courts. There is therefore nothing in¬ 
herently unjust or contrary to the prin- 
ciples of natural justice in S. 53 (2) (xii) of 
the Regulation. 

The appellant’s advocate has cited no 
authorities; he simply argues that this Sec¬ 
tion only applies to matters between the 
tax.payer and the revenue-collecting autho¬ 
rities. For the respondent two cases have 
been quoted. The first of these is 19 All 
127.^ That appeal arose out of a suit 
brought to recover certain property, alleged 
to belong to the plaintiff, which had been 
sold for an arrear of revenue due by some 
other defendants, or for the value of the 
property. It was held that the suit was 
barred by S. 241 of Act 19 of 1873 of 
the Governor-General of India in Council. 
S. 241 of that Act says that “no Civil Court 
shall exercise jurisdiction over any of the 
following matters'*^ and sub-s. (l) of this 
Section refers to claims connected with 
or arising out of the collection of revenue 
or any process enforced on account of an 
arrear of revenue.” The similarity of the 
wording of that Section to the Section of 
the Regulation now under consideration 
is marked. 

The other authority quoted is 49 All 
701.® This was a matter connected with 
the Co-operative Societies Act, 1912. It 
was an appeal arising out of a suit for 
refund of money realized by the sale of 
cattle which had been sold by or on behalf 
of the Registrar of Co-operative Societies 
to recover money realizable in the same 
manner as arrears of land revenue. The 
collection of arrears of land revenue in this 


It is argued that this only applies to 
questions as between the tax.payer and 
the revenue-coUooting authorities, but there 
is ho limitation of this kind to be found in 
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case ^was governed by the United Provinces 
Land Kevenue Act, 1901, and S. 233 (m) 
of that Act bars the jurisdiction of Civil 
Courts from entertaining 

claims connected ^vitll or arising out of the col¬ 
lection of revenue.or any process enforced 

on account of an arrear of revenue, or on account 
of any sum which is by this or any other Act 
realizable as revenue. 

In neither of the Acts referred to in 
these rulings is there any mention of the 
Civil Courts’ jurisdiction being barred only 
in cases as between the defaulter or the 
tax-payer and the revenue-collecting autho¬ 
rities. The jurisdiction of the Courts is 
barred in connexion with all claims con¬ 
nected with or arising out of the collection 
of revenue. Thathameda is revenue; the 
bullocks were attached in connexion with 
the collection of revenue; and therefore 
the jurisdiction of the Civil Courts is barred 
and the Civil Courts are unable to investi¬ 
gate this claim. For these reasons I dismiss 
this appeal with costs. 

r.m./r.k. Appeal dismissed. 
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Mya Bu J. 

Ah Su — Applicant. 

V. 

P. Taraway Kaka — Respondent. 

Civil Eevn. No. 404 of 1937. Decided 
on I6th February 1938, against decree of 
Township Court, Yenangyaung, in S. C. S. 
No. 352 of 1937. 

(a) Burma Rural Self-Goveroment Act (4 of 
1921). S. 2 (h) (ii)—“Public market’* — To be 
“public market,** market need not necessarily 
be building constructed, etc. by District Council 
—It is sufbeient if the place belongs to District 
Council. 

“Public market’’ within the meaning of Sec. 2 

(b) (ii) means any place belonging to a District 
Council or constructed, repaired or maintained out 
of a District Fund, where persons periodically 
assemble for the sale of goods, live-stock or arti¬ 
cles of food. To be a “public market,” a market 
need not necessarily be a building oonstructed, 
repaired or maintained out of a District Fund. It 
is sufficient if the place where persons periodically 
assemble for the sale of goods, live-stock or articles 
of food belongs to the District Council. 

[P 163 C 1] 

(b) Burma Rural Self-Government Act (4 of 
1921), S. 28 (1) (a) Fee levied under S. 28 
(1) (a) is for right to expose goods or live-stock 
for sale in public market. 

The fee leviable under S. 28 (1) (a) is not rent 
charged for the use or occupation of a place or a 
building or a stall in a public market. The fee is 
levied for the right to expose goods or live-stock 
ior sale in the public market. [P 163 0 2] 


(c) Civil P. C. (1908), O. 3. R. 1—Suit insti* 
tuted by plaintiff through agent — Fact that 
agent is duly authorized agent for purposes of 
suit, not shown by production of power of 
attorney or other evidence — Objection raised 
for the first time in High Court — It is a mere 
irregularity which does not affect merits of case- 

Where a suit is instituted by a plaintiS through 
an agent but the fact that the agent is a duly 
authorized agent ior the institution of the suit is 
not shown by the production of any power of 
attorney and has not been proved in any other 
way and such objection is raised only for the first 
time in the High Court, it amounts to no more 
than an irregularity which is not material for 
the proper adjudication of the case. [P 164 C IJ 

■Wellington — for Applicant. 

Rahman — for Respondent. 

Order.—This is an application for revi¬ 
sion under S. 25, Provincial Small Cause 
Courts Act, arising out of a suit hied by the 
petitioner, the holder of the license for the 
year 1937-38 for the right to collect fee 
levied by the District Council of Magwe 
for the right to expose goods for sale in 
the Twingon Bazaar at Yenangyaung. The 
facts of the case are that the District Coun¬ 
cil of Magwe occupied certain areas for 
"bazaars”; one of such areas consists of 
1.40 acres of land at Twingon. Besides the 
bazaar buildings and other buildings con¬ 
structed or maintained out of the District 
Fund, there are buildings or houses in that 
area which are occupied by stalls. The 
defendant was at all times material to this 
suit occupying one of the compartments in 
one of the latter buildings where he opened 
a tea shop. The petitioner, having bought 
the license for the right to collect the fees 
from the stall holders for the year 1937-38. 
demanded of the respondent for payment 
of the fee but in vain, the result being the 
petitioner’s institution of this suit. In insti. 
tuting the suit he did so through one U Po 
Thet who described himself as the agent of 
the plaintiff. The suit was styled as "a suit 
for recovery of stall rent, Rs. 7-4-0,” which 
was the amount due calculated at the rate 
of two annas per diem. The only part of 
the defence which it is necessary to con¬ 
sider at this stage is the respondent's denial 
that the petitioner was entitled to any fee 
from him. 

The ground upon which the defence is 
based is that the house or the building 
where the respondent holds his stall is not 
a public market within the meaning of 
S. 2 (h) (ii), Burma Rural Self-Government 
Act, 1921. This defence is based not only 
upon the fact that the building was not 
one constructed, repaired, or maintained 
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out of the District Fund but also upon the 
allegation that the site of that building 
does not fall within 'the area held by the 
Magwe District Council as a public market. 
This allegation however is controverted by 
the evidence of the Secretary of the Dis¬ 
trict Council. The evidence is to the effect 
that the map, Ex. C, shows the area occu¬ 
pied by the District Council for the Twin- 
gon Bazaar which area on an enlarged 
scale appears in the map, Ex. A, showing 
besides the buildings constructed, repaired 
or maintained out of the District Fund 
thosenotso constructed, repaired, or main, 
tained and that the building No. 18 in 
which the respondent has his tea-shop falls 
within the area marked out as the bazaar 
area. The learned trialJudge has also found, 
although he has not expressed his 6nding 
in a direct manner, that the building is 
standing on the bazaar land. In my opi. 
nion, the fact that the building in question 
stands within the area shown in the map, 
Ex. C, as the Twingon Bazaar area has been 
established beyond all doubt. The learned 
trial Judge’s ground for dismissing the suit 
is that as the building belonged to a pri. 
vate individual and is not one constructed, 
repaired or maintained out of the District 
Council Fund, it is not a public market 
within the meaning of S. 2 (h) (ii), Bural 
Self-Government Act. Market is defined in 
S. 2 (h) (i) as meaning : 

Any place where persons periodically assemble 
for the sale of goods, live-stock or articles of food 

and S. 2 (h) (ii) defines a public market as: 

Any market belonging to a District Council or 
constructed, repaired, or maintained out of a Die- 
trict Fund. 

When these two definitions are read 
together, I find that public market means 
any place belonging to a District Council 
or constructed, repaired, or maintained out 
of a District Fund where persons periodi. 
cally assemble for the sale of goods, live¬ 
stock or articles of food. To be a public 
market, a market need not necessarily be a 
building constructed, repaired, or main, 
tained out of a District Fund. It is suffi. 
cient if the place where persons periodically 
assemble for the sale of goods, live-stock or 
articles of food belongs to a District Council. 

In coming to his conclusion that the 
building in which the respondent keeps his 
tea shop, not having been constructed, 
repaired, or maintained out of a District 
Fund is not a public market, the learned 
Small Cause Judge overlooks the fact that 
according to the definition in 8. 2 (h) (ii) a 


market need not necessarily be a building 
constructed, repaired, or maintained out of 
a District Fund in order to be a public 
market, but where* a market belongs to a 
District Council it is a public market 
though not constructed, repaired, or main¬ 
tained out of a District Fund. A good deal 
of confusion of thought appears to have 
arisen by the use of the terms " stall rent" 
to denote the fee leviable under S. 28 (l) (a). 
It is not the rent charged for the use or 
occupation of a place or a building or a 
stall in a public market. The fee is levied 
for the right to expose goods or live-stock 
for sale. The right that the licensee obtain, 
ed from the District Council is the right of 
collecting the fee which is charged for the 
right to expose goods or live-stock for sale 
in the public market. The list of fees levied 
by the District Council is contained in 
Ex. B which enumerates not only stalls 
which require any particular building or 
structure for its business but also those 
which do not require the maintenance of 
any structure or building for the purpose. 

On the merits of the case the decision of 
the learned trial Judge is wrong, as having 
proceeded upon an incorrect conception of 
what a public market is. The learned advo- 
cate for the respondent has called my atten. 
tion to the fact that the plaintiff sued not 
personally but through U Po Thet who is 
described as the plaintiff’s agent, but that 
U Po Thet was duly authorized agent for 
the institution of the suit was not shown 
by the production of any power of attorney 
and has not been proved in any other way. 
In these circumstances, the learned advocate 
urges that the suit must be held as not 
validly instituted. In my opinion, this objec¬ 
tion is too late. No objection was taken to- 
this apparent defect in the written state¬ 
ment and it does not appear that the atten. 
tion of the learned trial Judge was called 
to^ it at any stage of the proceeding in the 
trial Court. The objection was raised only 
after the petitioner’s advocate has pre¬ 
sented his case fully and in the course of 
the learned advocate’s reply in this Court. 

It is true that there is no note whatever in 
the record of the trial Court to show that 
a power of attorney was produced and 
examined by the Court but it is impossible 
to say whether the absence of such a note 
18 due to the fact that no power of attorney 
was produced or examined or whether it 
was due to any omission on the part of the 
Court to make a note of the production 
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and examination of such power. In any they had been guilty of corruption or mis- 


event, I do not consider that the effect is 
more than an irregularity which is not 
material to the proper adjudication of the 
case. 

For the above reasons, I direct that the 
decree of the Township Court of Yenang. 
yaung dismissing the petitioner’s suit be set 
aside and that there be a decree as prayed 
for in the plaint with costs in both Courts; 
advocate’s fee in this Court is fixed at two 
gold mohurs. 

r.m./r.K. Decree set aside. 
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Mackney J. 

U Paw and another — Appellants. 

V. 

Ma Ye and others — Respondents. 

Special Second Appeal No. 314 of 1937, 
Decided on 17th February 1938, against 
decree of Dist. Court, Katha at Shwebo, in 
C. A. No. 12 of 1935. 

(a) Civil P. C. (1908), S. 105—Order refus¬ 
ing to accept award of arbitrators on reference 
made by Court is order affecting decision of 
case. 

The words “aSccfcing the decision of the case” in 
S. 105, mean afiecting the merits or affecting ques¬ 
tions bearing upon the merits of the case and an 
order refusing to accept an award of the arbitra- 
tors, on a reference made by the Court, is an order 
aSccting the decision of the case A I B 1916 Cal 
322, Bel. on. [P 164 C 2 ; P 165 C 1] 

(b) Arbitration — Award — Setting aside — 
Parties going on witb award even after irregu¬ 
larity has occurred — They cannot challenge 
award on ground of irregularity. 

Where the parties to an arbitration go on with 
the arbitration without objection, after an irregu¬ 
larity has occurred, they are precluded from seek¬ 
ing to set aside the award on the ground of the 
irregularity : A I B 1923 Bang 187, Bel. on. 

[P 166 C 1] 

K. C. Sanyal — for Appellants, 

B. 0. Paul — for Eespondents. 

Judgment.—The parties to this appeal 
are in dispute in regard to the possession 
of a sapphire found in the ruby mines of 
Mogok. The plaintiffs.appellants having 
filed a suit for the possession of this sap¬ 
phire in the Sub-divisional Court of Mogok, 
the parties agreed to ask the Court to refer 
matter in dispute to arbitration, and under 
Rr. 1 and 3 of Sch. 2, Civil P. G,, the Court 
did so refer the matter in dispute to certain 
arbitrators. In due course the arbitrators 
came to a unanimous decision, but the 
learned Sub-diyisional Judge finding that 


conduct, set aside the award and proceeded 
to try the suit. Ultimately a decree was 
given in favour of the plaintiffs. Against 
this decree the defendants appealed to the 
District Court. Among other grounds of 
appeal they took the ground that the juris¬ 
diction of the Civil Court was barred by 
virtue of the Mogok Ruby Mines Regula- 
tion, and another ground was that the Sub- 
divisional Court erred in refusing to accept 
the award of the arbitrators. The learned 
District Judge decided the appeal in favour 
of the defendants on the first ground and 
dismissed the plaintiffs’ suit. On appeal to 
this Court however, this decision was set 
aside and the District Court was directed 
to decide the appeal on the merits. The 
District Court then found on the second 
ground that the Sub-divisional Court had 
erred in setting aside the award and that 
it ought to have passed a decree in accord¬ 
ance with the terms of the award. The 
learned District Judge did not go into any 
other matters raised but allowed the appeal 
and directed that the award be filed in 
Court and a decree drawn up in accordance 
therewith. Against this decree the plaintiffs 
have appealed again to this Court. The 
first ground taken is : the learned District 
Judge has not complied with the orders of 
this Court and decided the appeal on the 
merits. Clearly however, if the learned Dis. 
trict Judge was of the opinion that the 
award ought to be filed, it was not necessary 
for him to go into any other point whatso¬ 
ever affecting the merits of the case. 

It has also been urged that as there was 
no appeal from the order of the Sub-dlvi- 
sional Court setting aside the award, the 
defendants could not have made it an 
objection to the ultimate decision of the 
Sub-divisional Court in their memoran¬ 
dum of appeal, that is to say, it is urged 
that the matter was finally settled and 
could not be reopened by the District Court 
on appeal. I do not think there is any sub¬ 
stance in this contention. S. 105. Cl. 1 reads: 

Save as otherwise expressly provided, no appeal 
shall lie from any order made by a Court in the 
exercise of its original or appellate jurisdiction ; 
but, where a decree is appealed from, any error, 
defect or irregularity in any order, affecting the 
decision of the case, may be set forth as a ground 
of objection in the memorandum of appeal. 

Now I think it is clear that an order 
refusing to accept an award of arbitrators 
on a reference made by the Court is an 
order affecting the decision of the case. In 
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the present case it ia obvious that that 
order has affected the decision of the case 
because instead of giving a decree in favour 
of the defendants, as it would have done 
had it accepted the award, the Court has 
given its decree in favour of the plaintiffs. 
This matter has been fully discussed in 
56 Cal 21^ and it was held that the words 
‘affecting the decision of the case” mean 
affecting the merits or affecting questions 
bearing upon the merits of the case, and an 
order setting aside an arbitrator’s award is 
one affecting the decision of the case within 
the meaning of S, 105, Civil P. C. If the 
District Court was of the opinion that the 
Sub.divisional Court erred in setting aside 
the award as the award was a good award, 
then clearly it was entitled to allow the 
appeal and pass a decree in accordance 
with the award. 

A further ground taken is that the award 
of the arbitrators ought to have been 
stamped (it is not now urged that it should 
also have been registered). The case is 
governed by Art. 12 of Seh. 1 to the Stamp 
Act which exempts awards made on a refer¬ 
ence by order of the Court in the course of 
the suit. There remains the main ground 
that the District Court erred in not hold, 
ing that the arbitrators had been guilty of 
misconduct and in holding that the appel¬ 
lants had acquiesced in the misconduct. 
Four grounds of objection to the conduct of 
the arbitrators have to be dealt with. The 
plaintiffs complain that the witnesses pro- 
duced by the defendants only were examined 
by the arbitrators and not those of the 
plaintiffs. The second objection taken was 
that the joint application of the parties to 
the arbitrators not to examine any wit¬ 
nesses because they were ready to accept 
the decision of the arbitrators, was made 
under pressure or under the undue influ¬ 
ence exercised by the arbitrators. The third 
objection taken is that whilst the arbitra. 
tors were considering their decision the 
plaintiffs were ordered to leave the house 
of defendant 2 where the arbitrators were, 
whilst the defendants were permitted to 
remain therein. As regards this third ground 
it may be mentioned that both Courts have 
found against the plaintiffs.appellants on 
this point and I see no reason to differ from 
their finding. The fourth ground taken was 
that the arbitrators were feasted and filled 
with intoxicants by the defendants as an 

1. Bama Cbaran Bas v. Gadadhar Das, (1929) 16 
A 1 B Oal 322=121 1 C 675 = 56 Cal 21. 
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inducement to bias their decision in favour 
of the defendants. 

As regards the first and second points, it 
is quite clear from the evidence on the 
record that there was a meeting of the 
arbitrators and parties on 7th December 
1934, in the house of defendant 2. The 
parties did not have all their witnesses 
ready, one witness was examined in part, 
but evidently the arbitration proceedings 
were not very seriously taken in hand on 
that day. The proceedings ended with a 
banquet given by defendant 2 in his house 
to all the arbitrators and to all the parties. 
A good deal of whisky was drunk. The next 
day the parties and the arbitrators, or some 
of them at least, met at the Court of 
Mogok, the object being to file a list of 
those witnesses who were to be called by 
the Court. It was then suggested, no doubt 
by ^ some of the arbitrators, that as the 
plaintiffs and defendants were not uncon. 
nected with one another it was a pity to 
prolong the proceedings by having wit¬ 
nesses summoned by the Court and examin¬ 
ed at length by the arbitrators, and that it 
would be a good idea if the parties would 
not agree not to call any witnesses but to 
abide by the decision of the arbitrators. 
There is no evidence that any undue influ. 
ence was exercised by any of the arbitrators 
or that any undue pressure was used by 
them. It was simply a suggestion put for¬ 
ward iby them for their own benefit, no 
doubt, but also for the benefit of the par¬ 
ties. There is no doubt that the parties did 
agree to this course being followed and 
they signed a joint application to the arbi. 
trators explaining that they did not wish 
to examine any witnesses and that they 
would abide by the decision of the arbitra¬ 
tors. It must be recollected that the arbi¬ 
trators are men of the locality who knew 
the parties well enough and must have had 
considerable information at their disposal 
as to the nature of the dispute. I have no 
doubt whatsoever that the plaintiffs-appel- 
lants willingly agreed to the course pro. 
posed. This disposes of the first two 
grounds of the objection put forward. 

As regards the fourth ground, it is to be 
borne in mind that this agreement on the 
part of the plaintiffs and defendants not to 
call witnesses but to abide by the decision 
of the arbitrators was come to after the 
banquet in defendant 2’3 house. If there had 

actually been any real cause for alarm in 
regard to this banquet on the part of the 
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plaintiffs, surely they would not have 
signed the application to the arbitrators to 
proceed in the way suggested. It is in evi¬ 
dence that it was merely as it happened 
that defendant 2 was the donor of the 
feast. It had been arranged that if the 
arbitrators should meet in Mogok, where 
the plaintiffs lived, then the plaintiffs were 
to feast the assembled gathering. I do not 
think that the plaintiffs, now that the 
award is given against them, can say that 
the arbitrators were subjected to an induce¬ 
ment by the defendants to give the award 
in the defendants’ favour. The plaintiffs 
themselves partook of the same banquet. 

In 1 Rang 15“ it was held that where 
parties went on with arbitration without 
objection after an irregularity had occur- 
Ired, they were precluded from seeking to 
jset aside the award on the ground of the 
irregularity. I would hold that in the pre- 
sent case the plaintiffs saw no irregularity 
in the conduct of the arbitrators until the 
award went against them, and indeed there 
is nothing to show that the arbitrators 
were in any way influenced by the fact 
that defendant 2 had feasted them. The 
defendants.respondents took the point that 
the plaintiffs had in fact accepted the 
Es. 50 which the award directed that the 
defendants should pay to them. The award 
was in these terms ; 

The stone already received shall be taken by the 
defendants. The defendants shall pay to the plain¬ 
tiffs Rs. 50 towards the costs incurred by the 
plaintiffs. 

The evidence shows that Es. 50 was 
offered to plaintiff, U Paw, who waived it 
away and told the parties to give it to U 
Wan Yai as he had borne the costs of the 
case. The Rs. 50 was then offered to U 
Wan Yai who, according to some witnes¬ 
ses, was reluctant to accept it, but, accord¬ 
ing to others, accepted it without demur, 
but at any rate he did accept it. It is 
argued on behalf of the defendants that 
this implies an acceptance on the part of 
the plaintiffs of the award. In this doubt¬ 
ful state of the evidence I do not think 
much store can be set on this point. It is 
however immaterial in view of my decision 
on the other points in which I fully agree 
with the learned District Judge. There is 
no doubt that the arbitrators acted in a 
somewhat perfunctory fashion and not at 
all in accordance with the usual procedure 

2. U Gunawa v, U Pyinnyadipa. (1923) 10 A I R 
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of a Court, but it is clear that all the par¬ 
ties agreed to their so acting and were 
ready to accept their decision however 
come to. I do not think that any impor¬ 
tance can be attached to the fact that the 
evidence of one witness which has partially 
recorded was torn up. As the parties had 
decided not to bring any evidence but were 
ready to abide by the decision of the arbi. 
trators, it does not seem to me a matter of 
moment that evidence which had been 
taken incompletely should have been des¬ 
troyed. It was not relied on either by the 
parties or by the arbitrators. 

U Kya Myin, who was appointed an 
umpire in case of difference of opinion 
among the arbitrators, actually took part 
in the proceedings throughout and signed 
the award. However as the award was in 
any case a unanimous award I do not think 
that this affects its validity. Objection has 
been taken in this Court to the award be. 
cause the preamble describing the actions 
of the arbitrators does not coincide with 
their evidence given in Court. This pre¬ 
amble was not intended to be an accurate 
description of the procedure adopted by 
the arbitrators, and I do not think that 
any signiflcance need be attached to this 
point. It has been argued that the decision 
of the arbitrators is preposterous because 
they could have had no basis for their 
decision; but, it is obvious that they must 
have had some personal knowledge of the 
matter and that the parties were agreed to 
abide by the decision on the basis of such 
knowledge that the arbitrators had. 

The evidence shows that the arbitrators 
and parties visited the mine and made some 
sort of a partition, but this matter was 
not referred to in their award. 1 have no 
doubt that they did so merely to decide to 
which part of the mine the appellants had 
a right and to which part the defendants 
had a right. They would have to settle 
that point in order to decide to whom the 
sapphire belongs. In any case in the award 
itself there is no mention of any partition. 
It cannot be said that the arbitrators have 
gone beyond their terms of reference. In 
my opinion the order of the District Court 
was correct and this appeal is dismissed 
with costs. 

e.m./r.k. Appeal dismissed. 
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Mya Bu and Mackney JJ. 

V Tatih Ta and another — Appellants. 

V. 

Ma Ohn Yin — Respondent. 

First Appeal No. 62 of 1938, Decided on 
■20bh December 1938, against decree of 
Dist. Court, Maubin, D/. 16th May 1938. 

Buddhist Law (Burmese) — Death of one 
parent leaving only one child—Surviving parent 
remarrying—Claim of child of first marriage to 
one quarter share as orasa child receives fresh 
period of limitation beginning from remarriage 
— That child is entitled to one half of estate 
'brought to remarriage by its father. 

It is quite contrary to the ordinary notions cur¬ 
rent amongst the Burmese to bold that an orasa 
child, who does not claim his share on the death 
of his parent nevertheless must bo regarded as hav¬ 
ing taken it, with the further consequence that he 
falls out of the family. By Burmese law, when 
after the death of one parent leaving only ono 
■child the surviving parent remarries, the only 
child of former marriage is entitled to claim parti* 
tion. The child's claim to a one-quarter share as 
orasa child must be deemed to have received a 
fresh period of limitation beginning from the 
remarriage of its father and it is entitled to one 
half of the estate brought to the remarriage by its 
father ‘.AIR 1929 Rang 218 ; A I R 1926 Rang 
211 ; AI R 1935 P C 16 ; AIR 1929 Rang 155 
and AIR 1936 Rang 107, Eel. on; F. A, No. 113 
■of 1930, held obiter; AIR 193i Rang 90, Dissenf. 

[P 168 C 2; P 169 C 1] 

U E Maung — for Appellants. 

P. K. Basu — for Respondent. 

Mya Bu J, — The plaintiff-respondent:, 
Ma Ohn Yin, is the daughter of the defen. 
•dant-appellanfc, U Tauk Ta, by one Daw 
Hpyu, who died about June 1922. There 
were some allegations that U Tauk Ta mar¬ 
ried again in 1924, but it is now admitted 
that there is no sufflcient evidence of this 
marriage. It has however been established 
that U Tauk Ta married defendant-appellant 
2, Ma Sein Tin, about June 1926. Ma Ohn 
Yin is the only child of U Tauk Ta and 
Daw Hpyu. She has claimed to be entitled 
to one-half of the properties which U Tauk 
'Ta possessed at the time of his second mar¬ 
riage with Ma Sein Tin in virtue of her 
being the only child of U Tauk Ta and 
therefore entitled to the rights of an eldest 
•child and of younger children. Ma Ohn Yin 
attained the status of orasa child before 
the death of her mother Daw Hypu: con. 
seguently, on the death of the latter, she 
became entitled to one.quarter of the 
estate. This claim however she did not 
make. The suit was filed on 24th Novem- 
ber 1937. Therefore at that date her claim 
.as an orasa child to partition on the death 
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of her mother was time barred. The Dis¬ 
trict Court has decreed her claim. U Tauk 
Ta and Ma Sein Tin now appeal against 
the decree of the District Court. 

It is argued before us that the claim of 
Ma Ohn Tin as an orasa child to a one- 
quarter share of the estate brought by her 
father to his remarriage is not a different 
claim from her claim to partition as an 
orasa child on the death of her mother. On 
the death of her mother she became entitled 
to one.quarter of the estate. On the remar. 
riage of her father she could not become 
further entitled to that which had already 
been fully vested in her. Consequently, the 
remarriage of her father did not start a 
fresh period of limitation within which Ma 
Ohn Yin could make her claim for her 
inheritance. That being so, she is now 
debarred from claiming as orasa child a 
quarter share on the remarriage of her 
father, the period of limitation being laid 
down by Art. 123, Limitation Act, as 12 
years from the date when the share became 
recoverable. As regards the rest of her 
claim, if indeed she be entitled to any more 
than a quarter of the estate on the remar¬ 
riage, then she can only claim what the 
younger children, had there been any, 
could have claimed, i. e. one.quarter of the 
estate remaining after the orasa’s share has 
been distributed, that is to say three-six¬ 
teenths of the estate. 

The claim that there had been a remar¬ 
riage previous to that with Ma Sein Tin 
has been abandoned and it is not necessary 
to deal with the consequences which might 
have arisen had that alleged earlier remar¬ 
riage been established. Following on the 
decision of their Lordships of the Privy 
Council in 9 L B R 56' to the effect that 
what an orasa child in the position of Ma 
Ohn Yin obtains is a definite one-fourth 
part of the estate, a right which she was at 
liberty to assert within any period which 
was not outside of that which is fixed by 
Art. 123, Limitation Act, it has been held 
by this Court that the right of an orasa 
child to partition is a vested right and that 
his quarter share becomes vested in him on 
the death of the appropriate parent: see 11 
L B R 292,^ 1 Bang 363^ and numerous 

1. Tun Tha v. Ma Thit, (1916) 3 A I R P 0 145^ 
38 I C 809=44 Cal 379=44 I A 42=9 L B R 
56 (P C). 

2. Maung Pan On v. Maung Tun Tha, (1921) 8 
A I R L B 49=67 I C 769=11 L B R 292. 

3. Maung No v. Maung Po Tbein, (1923) 10 AIR 
Rang 239=76 I 0 612=1 Rang 363. 
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other cases. From this the learned counsel 
for the appellants argues that the orasa’s 
share having once become vested in Ma 
Ohn Yin on the death of her mother could 
not again become vested in her on the 
remarriage of her father and therefore her 
claim to the orasa’s share became barred 
after the lapse of 12 years from the death 
of her mother, A similar argument to this 
has been dealt with fully in 6 Rang 427.* 
There it was held that if no claim for par¬ 
tition has been made on the death of one 
parent or on the remarriage of the surviv¬ 
ing parent or on the subsequent death of 
the surviving parent, a claim for partition 
may be made at the death of the step¬ 
parent. In his judgment Maung Ba J. 
observes; 

I can find no authority for holding that because 
he has not claimed his vested share within that 
period (i. e. 12 years) he would forfeit his right to 
get his proper share under S. 14 (Manugye, Ch. 10) 
when his mother died subsequently. 

Again: 

When there are two rules, one more favourable 
than the other, 1 do not see any reason why an 
heir entitled to come under either of them should 
^ bound down to any particular rule. When no 
immediate partition is claimed, the share not 
claimed still forms part of the estate and all the 
members of the family are entitled to the advan¬ 
tages accruing therefrom, 

And Heald J., observed : 

I am quite certaiu that the idea that a child 
who has refrained from claiming and has not 
received a share to which it was entitled must be 
regarded as having received that share is entirely 
foreign to Burmese Buddhist Law. That idea is 
directly contrary to the provisions of the dham- 
mathats, since, if it were accepted, the children of 
a first marriage who had failed to claim their 
share on the remarriage of the surviving parent 
would be debarred from claiming on the death of 
that parent or on the death of the step-parent 
and the express provisions of the dhammathats 
which provide for such claims would be entirely 
nugatory. 

It is true that in a later case, First Ap¬ 
peal No. 113 of 1930.® unreported, Heald J. 
expressed a contrary opinion, namely that 
the quarter share of the orasa (in the case 
before him) had become vested in her and 
she could not acquire by reason of her 
father’s subsequent remarriage a better 
title to it than she had already : the legal 
position was that the orasa child’s quarter 
share was already vested at the time of 
her father’s remarriage and the basis of 

4. Maung Po Aung v. Maung Kha, (1928) 15 

AIR Rang 225 = 112 I C 413 = 6 Rang 427 

(F B). 

6. Maung Po Chain v. U Po Mya, First Appeal 

No. 113 of 1930. 


her suit that on that marriage she acquired 
a new right to a quarter share of that pro¬ 
perty was mistaken. These remarks how¬ 
ever were obiter as it had been admitted 
that the claimant was a cosharer in thft, 
property. In our opinion it is quite con-' 
trary to the ordinary notions current 
amongst the Burmese to hold that an orasa 
child, who does not claim his share on the 
death of his parent nevertheless must be 
regarded as having taken it» with the fur¬ 
ther consequence that he falls out of the 
family. Certainly, a perusal of the dham¬ 
mathats does not lend any support to such 
an idea. It is not wise to press to the 
utmost the logical sequences of a legal 
conception imported from another system- 
of law into a system of Customary law; 
to do so will inevitably result in a con¬ 
clusion which is quite contrary to ordinary 
practice. We have no doubt that in the 
present case Ma Ohn Yin’s claim to a one- 
quarter share as orasa child must be deemed 
to have received a fresh period of limita¬ 
tion beginning from the remarriage of hev 
father. It may be noted that, as the eldest 
child, Ma Ohn Yin, on the remarriage of 
her father, would be entitled to claim a 
one.quarter share of the estate, whethev 
orasa child or not: see 8 Rang 396.® Asi 
regards the share to which Ma Ohn Yin idj 
entitled, we are of opinion that the weight 
of authority is in favour of holding that 
she is entitled to one-half of the estate] 
brought to the remarriage by her father: ^ 
see Attasankhepa Vannana Dhammathat,’ 

5. 159. In 7 Rang 193,^ it was held that 
on the remarriage of one parent after the 
death of the other, the kanitha children 
can sue for partition of the estate. This 
decision followed 4 Rang 207,® where it 
was held that the eldest child, on th& 
remarriage of the surviving parent, be¬ 
comes entitled to a quarter share in the* 
joint estate of the parents if he or she has 
not taken a share as orasa, and on such 
remarriage the younger children become 
entitled collectively to a quarter share. 

It would seem therefore that an only 
child would become entitled to a one-hall 
share: see 12 Rang 55® and the cases- 

6. Maung Kyin v, Ma Eya Gaing, (1930) 17 AIR 
Rang 319=128 I 0 377=8 Rang 396. 

7. Ma Thein v. Ma Mya, (1929) 16 A IB Rang 
218=118 I 0 124=7 Bang 193. 

8. Maung Po Kin v. Maung Tun Yin, (1926) 13 
AIR Rang 211=98 1 0 4=4 Rang 207. 

9. Maung Sein Ba v. Maung Eywe, (1934) 311 
AIR Bang 90=150 1 C 667=12 Rang 65. 
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Quoted therein. It is true that in one part 
of the latter judgment ^ords are used which 
would suggest that what the children are 
entitled to on the remarriage of their father 
is their mother’s interest in the joint pro. 
perty ; but, with great respect, we do not 
think that this can be held correctly to 
state the law. In 13 Bang 69^® their Lord¬ 
ships of the Privy Council referred to 7 
Rang 240^^ as establishing the proposi- 
tion that by Burmese law, when after the 
death of one parent the surviving parent 
remarries, the children of the first marriage 
are entitled to claim partition, unless there 
has been a previous partition between them 
and the surviving parent, that such right 
has been regarded as vesting on the remar¬ 
riage and that the estate subject to such 
partition is the estate held by the surviving 
parent at the time of the remarriage. Such 
a rule is in conformity with equity, for, it 
would be unreasonable to require a parent 
to make good to his children by a former 
marriage a part of the estate which, through 
no fault of his, might have disappeared 
subsequent to the death of the first wife 
and prior to his remarriage. It is reason- 
able that the estate to be divided should 
be the estate existing at the time the reason 
for partition arises. In 8 Bang 524^^ to 
which reference was made in 12 Rang 65,® 
it is remarked : 

It is settled law that on the re-marriage of a 
surviving parent the children of the former mar. 
riage acquire a vested interest in the joint property 
of that marriage to the extent of their deceased 
parent’s share. 

We have been unable to discover in 
what decisions prior to 8 Rang 524^® such 
a proposition had been laid down. In 8 
Rang 524'® their Lordships were dealing 
with the special case of two contemporary 
wives one of whom had died, and they held 
that the children of one wife were entitled 
on her death to claim partition against 
their father and the other wife, and their 
manner of stating the proposition cited 
above seems, if we may say so with respect, • 
to have been influenced by the particular 
nature of the case before them. We would 
add that in a more recent case, First Ap. 
peal No. 71 of 1935.'® 7 Rang 240" has 

10. Maung Sein Shwe v. Maung Sein Gyi, (1935) 
22 A IR P 0 16=153 I C 679=13 Rang 69= 
62 I A 1 (P 0). 

11. Ma Shwe Yu v. Ma Kin Nyun, (1929) 16 AIB 
Rang 166=118 I C 630=7 Rang 240. 

12. Maung Aung Pe v. U Tun Aung Gyaw, (1931) 
18 A1 R Rang 32=1291 0 603=6 Rang 524. 

18. Maung Sein Ba v. Maung Kywe, Bevorted in 
(1986) 23 A 1 R Rang 107=1611 0 584. 


been followed. For these reasons, we see 
no sufficient cause to interfere with the 
decision of the lower Court and this appeal 
is dismissed with costs. 

d.s./r.k. Appeal dismissed. 
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Mya Bu J. 

Thakin Lay Maung — Appellant. 

v. 


The King. 

Criminal Appeal No. 1018 of 1938, De. 
cided on 22nd and 23rd November 1938, 
from order of Second Addl. Special Power 
Magistrate, Magwe, D/. 2nd September 
1938. 

^ (a) Penal Code (1860), S. 124-A—Speaker 
telling labourers that those in sympathy with 
them are unjustly prevented from telling them 
their rights, that Government and laws framed 
by it are partial to interests of employers and 
detrimental to those of labourers, and that 
Burmese people are being dominated by foreign 
Government~Speech held came under Section 
124-A. 


no 


Ji^xplanations 2 and 3 to Sec. 124-A have 
application whatever unless the criticizms are 
concerning the measures of Government or the 
administrative or other action of Government and 
that, too, without exciting oi attempting to excite 
hatred, contempt or disafiection. The object of the 
explanations is to protect bona fide criticizm of 
public measures and institutions with a view to 
their improvement, and to the remedying of grie¬ 
vances and abuses, and to distinguish this from 
attempts, whether open or disguised, to make the 
people hate their rulers. To tell a crowd of people, 
such as the labourers that those who are in 
sympathy with them are unjustly prevented from 
telling them their rights and are punished for 
doing so ; that Government and the laws that are 
framed are partial to the interests of the employers 
and detrimental to those of the labourers who are 
therefore unable to get redress ; that the Burmese 
people are being dominated over, meaning that the 
Burmese people are under the domination of a 
foreign rule produces such a feeling of discontent 
in the mind of the labourers with their lot as 
would give rise to feeling of disaffection towards 
the authority that has brought about their sad lot 
and the sad lot in which the Burmese people are 
placed. Hence the passage constitutes an attempt 
on the part of the speaker to create disaffection 
towards the Government and he is therefore guilty 
under 8. 124.A : (ia6?‘?V 11 Cox C 0 U and 
(1886^90) 16 Cox C 0 S65, Bef, ; 22 Bom 112, 
Rel. on. [P 173 C 1, 2; P 174 0 1, 2} 

❖ (b) Penal Code (1860), S. ISS-A—‘Class’ 
or ‘claMes’ — Joint stock company or its share¬ 
holders as distinct from employees cannot be 
designated as ’’classes of Hit Majesty’s sub« 
jects.*' 


Beating in mind the ordinary meaning of the 
word 'class* or ‘classes’ it is impossible to desig- 
nate a joint stock company as a “class of His 
Majesty’s subjects” or to designate the share- 
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holders of a company, as distinct from the em« 
ployees or labourers of the company, and the latter, 
respectively, as“classes of His Majesty’s subjects." 
Therefore even if a speech be regarded as being 
calculated to create hatred or enmity against the 
Burmah Oil Company or the Indo-Burma Petro¬ 
leum Company or the share-holders of these Com¬ 
panies, the making of the speech is not punishable 
under S. 153-A : AIR 1933 Bom 65 and AIR 
2923 Lah 61, Bel, on. [P 173 C 1, 2] 

U Chan Htoon — for Appellant. 

U Tun Byu, Govt. Advocate — 

/or ike King. 

Judgment. — The appellant has been 
convicted under Ss. 124.A and 153.A, 
Penal Code, in respect of a speech which he 
delivered at Thingone in Yenangyaung on 
6 th January last. His audience consisted of 
a large gathering of persons, mostly oil¬ 
field labourers, who had assembled in res¬ 
ponse to the notice of a public meeting 
convened for the purpose. The appellant 
was at the time president of a political 
organization or association known as the 
Bobama-asi-ayone at Bangoon. This orga¬ 
nization has branches or kindred organiza- 
tions at various centres of the country, bub 
that at Bangoon was the main one. Its 
members are persons who style themselves 
’'Thakins.'’ Thus the appellant is known as 
Thakin Lay Maung. The facts which led to 
the holding of the meeting at Twingone 
and to the delivery of the appellant’s speech 
at that meeting may be gathered from the 
evidence, tendered by the defence, which is 
free from controversy. 

Towards the end of December last, the 
Bobama-asi-ayone of Yenangyaung passed 
certain resolutions to the effect, inter alia, 
that steps should be taken to have a 
Labour Protection Bill introduced in the 
House of Bepresentatives and also to have 
more holidays and leave granted to oilfield 
•labourers by their employers. One of the 
members of that association was sent to 
Bangoon apparently to confer with the 
leading members of the association at Ban- 
goon about giving effect to the resolutions. 
At the same time the Bobama Labourers 
Asi-ayone by letter as well as by telegram 
requested the appellant and U Ba Hlaing 
(a Member of the House of Bepresentatives 
representing one of the Labour Consti¬ 
tuencies), to visit Yenangyaung in con¬ 
nexion with the resolutions that they had 
passed. The result was that the appellant 
and U Ba Hlaing visited Yenangyaung and 
a public meeting of the oilfield labourers 
was convened. U Ba Hlaing acted as chair, 
man of the meeting and Thakin Lay Maung 
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delivered the speech which was recorded 
by a Sub-Inspector of Police of the Crimi, 
nal Investigation Department in shorthand 
which was duly transcribed. The speech 
was in Burmese and the transcript covers 
more than eight pages of closely written 
foolscap. The charges framed against the 
appellant are : (l) that he on 6th January 
1938, at Twingone at a public meeting 

by speaking the words shown in the list X 
annexed hereto attempted to bring into hatred or 
contempt or attempted to excite disaffection to* 
wards the Government established by law in 
British India, and thereby committed an offence 
punishable under S. 124-A, Penal Code, 

and (2) that he on the same day and at 
the same time at Twingone at a public 
meeting 

by speaking the words shown in the list Y 
annexed hereto attempted to promote feelings of 
enmity or hatred between different classes of His 
Majesty’s subjects, namely the oilfield labourers 
on the one hand and capitalists (B. 0. C.) on the 
other hand, and thereby committed an offence 
punishable under S. 153-A, Penal Code. 

As will be seen from a perusal of the 
speech the appellant, in the course of it, 
took pains to change the mental attitude of 
his listeners or labourers by telling them 
that they were the benefactors of the com¬ 
panies and capitalists—not that the latter 
were their benefactors—because, unless the 
labourers did the work, the companies or 
capitalists would not be able to carry on 
their businesses and would have to leave the 
country. He exhorted the labourers to be 
united in the making of their demands for 
their rights and privileges from their em¬ 
ployers and in striving to have the Labour 
Protection law promulgated. In his attempt 
to change the mental attitude of the 
labourers he made various statements 
affecting not only the companies or capi¬ 
talists concerned but also Government. The 
principal ones are the following : 

(1) Because we Burmans are slaves under 
foreigners we do not know about the world, nay 
about our country. 

(2) Because we Burmans are slaves under 
foreigners we are not to know about our country, 
about our own people not to speak of the world. 
This is because the restrictions are imposed by 
someone who imposes restrictions on Dobama 
labourers. Although this is the case, the reason 
why the Dobama labourers of Burma do not know 
of the imposition of restrictions and how effective 
they are is on account of the foreign yoke as the 
saying 'If you examine the root, it is from the 
earth’ goes. Being under foreign yoke, we have to 
give lectures to keep (the country) abreast of time 
and make it come up to the standard of the world. 
It will not do to be under the said race. 

(3) Do you think that we can make a speech as 
we please ? No. We cannot lecture. We cannot 
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write. On account of these restrictions, you have 
haoomo backward. I want you to believe it without 
doubt. 

(4) We want tho cultivators to understand. We 
want to toll tho labourers their rights. When we 
tell, the Government is displeased, they stop us by 
making use of various Sections of law. Although 
they stopped us we cannot refrain from making 
epecohes. So long as these Sections and laws are 
in force, we shall go to jail, should we make 
speeches in contravention of them. Thakins go to 
jail not because they are weak, but because the 
laws are useless. We Thakins go to jail because we 
are under this alien rule. 

(6) The laws in tho oildelds are still bad. The 
Warden of the oilfields has various laws at bis 
disposal. He can make use of them for any pur¬ 
pose. If one is ordered to Jeave within 24 hours, 
he shall have to leave. We cannot make a speech 
as we like in order that you may understand, bear 
and unite. The foreigner capitalist B. 0. C. has 
the privileges and the laws to impose such rostric. 
tions. 

(6) You and I are restricted under these and 
similar Sections. On account of such restrictions, 
we have the troubles of the labourers, the troubles 
of the students and the troubles of the cultivators. 
If you consider those it is not worth living. 

(7) In spite of the fact that the Thakins are 
unable to say, make a speech, or go as they please, 
as I have described if they are sent to jail on ac¬ 
count of a speech made by them according to law, 
let them be sent. 

(8) What change must we have iu the outlook ? 
This is the era of the labourers. Even then, the 
labourers think as before that because the com¬ 
pany has provided them with work that they 
make a living ; that the company is their bene- 
factor. For example, the cultivator considers that 
because he has to work the land of the landowner 
that he makes a living and the labourers consider 
the employer to be their benefactor. These are not 
true. The benefactor of the labourers is labourer. 
The benefactor of the cultivators is cultivator. The 
capitalist is not the benefactor of the labourer®. 
The benefactor is the labourer. You ought to have 
the change of outlook as this. The labourer cannot 
achieve anything if he is labouring under the im- 
pression that he has to be grateful tohis employer. 
What attitude had the moneyed man in Burma 
in the former days ? The moneyed man had 
sympathy for the poor. .... The present moneyed 
man looks to making himself richer. He is 
j)lanning to make extensions in the neighbourhood 
of Yenangyaung next year, after he has extracted 
earth oil at Yenangyaung this year. The moneyed 
man has the object of extending his business from 
year to year and reap profit. 

(9) B. 0. 0. is in existence in Burma for many 
years. It is getting prosperous from year to year. 
In spite of this prosperity do the employees of the 
B. 0. 0. get more salary from year to year ? No. 
They do not get. They even suffer reduction in 
their wages. 

(10) To consider that you must remain in sub¬ 
mission is wrong. If you do not know this, you 
cannot get to the path of progress. 

(11) Why are B.O. 0. and I. B. P. in existence? 
They exist because you all work. If you do not 
work, they will cease to exist. They must fail. Do 
not think that the fact that these big firms enjoy 
epecial benefits obtaining huge sums of money is 
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duo to tho good business acumen of the directors 
of tho B. 0. 0., but because the labourers really 
put in hard labour every day with their sweat. It 
is on account of you that the B. 0. C. is enjoying 
benefits. Femembor this, 

(12) As England prospers, she exports tramways, 
motor cars, etc., into Burma. Tho use of these 
machines in Burma depends upon the oil of 
Burma. Moreover, bear in mind that it is due to 
our labour that the oil company capitalists come 
and stay here. 

(13) There are still many concessions which you 
ought to get. You still have many outstanding 
debts to recover. You must make demand foe them. 
The whole Burmese nation must make demand for 
them one day. There arc still outstanding dues for 
you to recover, because you have toiled at personal 
sacrifices and hardships. You must recover them. 
How will you demand them ? If you go alone and 
make demand for them, a slap will be shown to 
you ; and if two of you go, both of you will be 
assaulted and then let go. This being so, we should 
bo united and make a united demand. Although 
we may make a demand for them, we can file no 
case for their recovery. There is no Privy Council 
for us where we may file a case. But there are 
laws for the good of the capitalists. There is no 
law which will afford us protection when we make 
demand for the debts due to the whole Burmese 
nation and for our rights and privileges. No police 
will help us and no Court will heat out pleadings. 
We have nothing and no police to depend on. 
The Court and Parliament will not pay any heed 
to our demand. We are helpless. The whole 
Burmese nation is as helpless as you all are. 
Burma belongs to Burmese people ; she is their 
bobabaing property. Although it is the country 
belonging to the Burmese people, who is domina¬ 
ting over her now ? Is it not a fact that she has 
unlawfully been dominated over ? If we want to 
file a case against such domination, before whom 
shall we file it? If we go and institute a proceeding 
in England, it will not be beard. It is also impos¬ 
sible to plead with the League of Nations. No 
police will help us and no Magistrate will give 
consideration to our case. We want our country 
back, but when we demand for its return, we, 
Thakins, have been abused. We are the original 
settlers of Burma and so we asked for the return 
of our country. It is true that it has been unjustly 
taken. We have no Courts, no police and no army 
of our own. But just consider what they have. 
We want our country. It is said that there will 
be peace only when we get back our own country. 
There are many people on the side of the Govern- 
ment and capitalists. They have police, troop and 
Magistrates. Police and C. I. D. officers are pre¬ 
sent at this lecture meeting. If our utterances are 
not approved of by them, we will be sent to prison 
at once. Now I am advocating justice. However, 
on the side of the Government and the capitalists 
there are detectives, Police, Magistrates, Public 
Proswutors and armies: Saying that it is just they 
provide protection for themselves. But on our side 
we have nothing. 

(14) Bestrictions have been made by means of 
laws and regulations. We cannot explain this to 
you clearly. These laws and regulations have been 
framed for the good of the Government and the 
B.O.C. 

The speech has been read several times 
during the lengthy hearing of this appeal 
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and with reference to the charge under 
S. 124. A. I have been guided by the prin¬ 
ciples enunciated by Fitzgerald J. in (1867- 
71) 11 Cox C C 44^ where his Lordship in 
his charge to the jury observed : 

I invite you to deal with the case, which is a 
grave and important case, in a fair, free* and libe- 
ral spirit. In dealing with the articles you should 
not pause upon an objectionable sentence here, 
or a strong word there. It is not mere strong 
language, such as ‘desecrated Court of justice,' or 
tall language, or turgid language that should in* 
fluence you. You should, I repeat, deal with the 
articles in a free, fair, and liberal spirit. You 
should recollect that to public political articles 

great latitude is given.you should not look 

merely to a strong word or a strong phrase, but 

to the whole article.viewing the whole case 

in a free, bold, manly and generous spirit towards 
the defendant, if you come to the conclusion 
that the publications indicated either are not sedi* 
tious libels, or were not published in the sense 

imputed to them, you are bound,.to find a 

verdict for the defendant.If, on the other 

hand, on the whole spirit and imporc of these arti¬ 
cles you are obliged to come to the conclusion 
that they are seditious libels, and that their neces¬ 
sary consequences arc to excite contempt of Her 
Majesty’s Government, or to bring the administra¬ 
tion of the law into contempt and impair its func¬ 
tions—if you come to that conclusion, either as to 
the articles or prints, or any of them, then it 
becomes your duty honestly and fearlessly to find 
a verdict of conviction. 

It is to be observed that promoting class 
hatred is not included in the offence of sedi¬ 
tion in India but the principles enunciated 
by Cave J. in (1886-90) 16 Cox C C 355^ 
also afford a sound guide upon the question 
of the intention which is one of the factors 
to be determined in considering the charge 
framed. His Lordship said : 

If you think that these defendants . . . from the 

whole matter laid down before you.bad a 

seditious intention to incite the people to violence, 
to create public disturbances and disorder, then 
undoubtedly you ought to find them guilty. If 
from any sinister motive, as, for instance, noto¬ 
riety, or for the purpose of personal gain, they 
desired to bring the people into conflict with the 
authorities, or to incite them tumultuously and 
disorderly to damage the property of any unofiend- 
ing citizens, you ought undoubtedly to find them 
guilty. On the other hand, if you come to the con¬ 
clusion that they were actuated by an honest 
desire to alleviate the misery of the unemployed — 
if they had a real bona fide desire to bring that 
misery before the public by constitutional and 
legal means, you should not be too swift to mark 
any hasty or ill-considered expression which they 
might utter in the excitement of the moment. 

It seems to me impossible to read the 
speech in question without being impressed 
by the fact that, although it was a speech 

1. Reg. V. A. M. Sullivan, (1867-71) 11 Cox C C 
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delivered for the purpose of getting the oil¬ 
field labourers to unite in making a demand 
for their real or fancied rights and privi¬ 
leges from their employers, and also to 
have some law promulgated for the protec¬ 
tion of the labourers and for the improve, 
ment of the conditions under which they 
work—because the laws in existence operate 
favourably towards capitalists and detri¬ 
mentally towards them—there was also the 
object of making his listeners feel discon¬ 
tented and dissatisfied with their lot which 
the appellant attributed to the unfair opera, 
tions of the prevailing laws and the alien 
character of the Government which is 
favourable to the capitalists and prejudicial 
to the labourers. After reading the speech 
many times the impression that is left in 
me is that the appellant was out to attack 
not only the Burmah Oil Company or the 
Indo-Burma Petroleum Company, for which 
the oilfield labourers work, bub also the 
laws and rules framed by Government 
which, according to him, are unjust to 
labourers and to those who are in sympathy 
with the labourers but partial to the capi¬ 
talists or employers. 

Under Explanations 2 and 3 to S. 124-A, 
Penal Code, comments expressing disappro- 
bation of the measures ofthe Government 
with a view to obtain their alteration by law¬ 
ful means, and comments expressing dis¬ 
approbation of the administrative or other 
action of the Government without exciting or 
attempting to excite hatred, contempt or 
disaffection do not constitute an offence 
under that Section. The limits to which a 
speaker or writer can go in making such 
comments are summarized by Strachey J. 
in 22 Bom 112^ at page 137 as follows : 

a man may criticise or comment upon any 
measure or act of the Government, whether legis¬ 
lative or executive, and freely express his opinion 
upon it. He may discuss the Income-tax Act, the 
Epidemic Diseases Act or any military expedition, 
or the suppression of plague or famine, or theadmi' 
nistcation of justice. He may express the strongest 
condemnation of such measures, and he may do 
so severely and even unreasonably, perversely and 
unfairly. So long as he confines himself to that, 
he will be protected by the Explanation. But if he 
goes beyond that, and, whether in the course ol 
comments upon measures or not, holds up the 
Government itself to the hatred or contempt of hM 
readers, as for instance, by .attributing to it every 
sort of evil and misfortune suffered by the people, 
or dwelling adversely on its foreign origin and 
character, or imputing to it base motives, or accus¬ 
ing it of hostility or indiflerence to the welfare of the 

8. Queen-Empress v. Bal Qangadhat Tilak, (1698) 
22 Bom 112. 
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people, then he is guilty under the Sootion, and the 
Explanation will not save him. 

Thus these Explanations have no appli- 
joation whatever unless the criticizms are 
jooncerning the measures of Government 
or the administrative or other action 
of Government and that too, without ex¬ 
citing or attempting to excite hatred, con¬ 
tempt or disatfection. The object of the 
Explanations is to protect bona fide criti- 
cizm of public measures and institutions 
with a view to their improvement, and to 
the remedying of grievances and abuses, 
and to distinguish this from attempts, whe¬ 
ther open or disguised, to make the people 
hate their rulers. 

What the appellant did by his speech 
was to criticize the measures of Govern, 
ment and its administrative or other action, 
but he overstepped his bounds by imputing 
base or improper motives to Government 
which he described as the foreign rule 
under which the position of the Burmans 
is reduced to that of slaves. In this case it 
is unnecessary for me to determine whe¬ 
ther the speech as a whole or the passages 
of the speech which are reproduced in list 
Y attached to the charge are such as were 
calculated to promote feelings of enmity or 
hatred between different classes of His 
Majesty’s subjects because, in my opinion, 
the charge under S. 153-A is misconceived 
and must therefore fail quite irrespective of 
the character of the speech or the passages 
set out in list Y. In the charge the differ¬ 
ent classes of His Majesty’s subjects were 
described as oilfield labourers and capita¬ 
lists (B. 0. 0.). 

In the concluding portion of his judg¬ 
ment the learned Magistrate observed that 
the effect of the speech was to promote 
feelings of enmity or hatred between two 
classes of people—those who control the 
policy of the Burmah Oil Company and 
those who are clerks, coolies and workers 
of the Burmah Oil Company. I do not find 
any warrant for this classification in the 
evidence in the case. The speech was 
directed against the employers of oilfield 
labour. These employers are the two com. 
panies: the Burmah Oil Company and the 
Indo.Burma Petroleum Company. Bearing 
in mind the^ordinary meaning of the word 
“class” or “classes” I find it impossible to 
designate a joint stock company as a “class 
of His Majesty's subjects” or to designate 
the shareholders of a company, as distinct 
from the employees or labourers of the 
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company, and the latter, respectively, as 
classes of His Majesty's subjects,” Lord 
Lindley defines a company thus : 

By a company is meanfc an association of many 
persons who contribute money or moneys worth 
to a common stock and employ it for a common 
purpose. The common stock so contributed is 
denoted in money and is the capital of the com¬ 
pany. The persons who contribute it or to whom 
it belongs are members. 


By speaking of the Burmah Oil Company 
or the Indo.Burma Petroleum Company 
their respective share-holders are referred 
to and they are spoken of as capitalists. 
1° Sy Bom 253'^ it was held that “capita, 
lists” was an expression too vague to denote 
a definite and ascertainable class so as to 
come within S. 153.A, Penal Coda, and it 
was pointed out that the word “classes” in 
that Section included any definite and as¬ 
certainable class of His Majesty’s subjects 
although the classes may not be divided on 
racial or religious ground. In 3 Lab 405^ it 
was pointed out that a class or section of 
His Majesty’s subjects contemplated by 
S. 41, Press Act (1 of 1910) connotes a 
well defined group of His Majesty’s subjects 
and it was held that police officials sta¬ 
tioned at a certain town did not constitute 
a “class” or "section” of His Majesty’s 
subjects within the meaning of the Section. 
In Sec. 153.A, Penal Code, the term “sec. 
tion” does not appear but if a group of 
police officials stationed at a certain town 
does not constitute a “class” of His Ma- 
jesty’s subjects, and if capitalists is an ex- 
pression boo vague to denote a “class” of 
His Majesty s subjects it is, in my opinion, 
itnpossible to conceive of share.holders of 
joint stock companies forming a “class” of 
His Majesty's subjects within the meaning 
of 8. 153.A, Penal Code. Therefore, even if 
the speech be regarded as being calculated 
to create hatred or enmity against the 
Burmah Oil Company or the Indo.Burma 
Petroleum Company or the share-holders 
of these companies, the making of the 
speech is not punishable under Sec. 153-A 
Penal Code. 


According to my reading of the appel- 
lants speech, the only conclusion that I 
can come to is that the appellant intended, 
by certain passages of bis speech, to excite 
disaffection towards the Government. Bub 
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whether the conviction is valid or not de. 
pends not only upon whether the speech 
amounted to an act calculated to excite dis¬ 
affection towards the Government, bub also 
upon the question whether, upon the charge 
as framed, his conviction under S. 124-A 
can be sustained. 

It will be found that in list Y, which is 
referred to in the charge, certain passages 
of the speech were set out and the appel¬ 
lant was charged with having attempted to 
excite disaffection towards the Government 
by speaking the words shown in that list. 
The list does not cover all the passages 
that I have detailed above bub the first 
extract which is set out, read by itself, may 
not amount to anything more than pointing 
out the consequences of certain restrictive 
laws, whereas the second extract says that 
the Government gets displeased when those 
in sympathy with the labourers and culti¬ 
vators tell the latter their rights. The third 
extract also deals with the evil effects of 
the restrictive measures imposed’by Govern¬ 
ment which make life nob worth living in 
this country. The fourth extract points out 
the fact that Thakins have to go to jail on 
account of these restrictive laws when they 
make speeches for the benefit of the 
labourers and cultivators. The fifth extract 
stresses the hard-hearted attitude of the 
employers towards the labourers; urges the 
labourers to be united in their demands for 
their rights and privileges; emphasizes the 
fact that the laws do nob afford protec- 
tion to the labourers to secure their just 
demands; that the forces of law and order 
and the administration of justice were nob 
favourable to the making of such demands 
and that the country belonging to the 
Burmese people is being unlawfully domi¬ 
nated over and that against this no redress 
is available. The sixth extract alleges that 
on the side of the Government and capita, 
lists are arrayed all the forces of the Crovrn 
for the maintenance of law and order but 
on the side of those who preach for the 
benefit of the labourers and cultivators 
there are none. The seventh extract states 
that the restrictive laws and regulations 
have been framed for the good of the 
Government and the Burmah Oil Company. 

There are passages which do not appear 
in list X which it would have been more 
appropriate to have inserted in this list; 
passages in which references are made to 
the alien form of Government, the foreign 
rule and the like. In the literal transla- 
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tion of the Burmese expression the term 
"foreigners” appears bub in its real purport 
it means the foreign rule. 

It has been contended that these passages 
which are inserted in list Y are not by 
themselves capable of producing in the 
minds of the audience a feeliog of hatred 
or disaffection towards Government. If I 
accede to this contention I shall have to 
uphold the contention that on account of 
the defect in the framing of the charge the 
conviction must be set aside, bub I find 
myself unable to accede to this conten. 
tion. Even if the passages which are more 
obnoxious for the purpose of the charge 
under S. 124.A have to be overlooked in 
the attempt to ascertain the intention of the 
speaker in uttering the words contained in 
the passages which are reproduced in list X, 
I think they are in themselves calculated 
to create disaffection in the minds of the 
listeners towards Government. To tell a 
crowd of people, such as the labourers 
that those who are in sympathy with them 
are unjustly prevented from telling them 
their rights and are punished for doing so; 
that Government and the laws that are 
framed are partial to the interests of the 
employers and detrimental to those of the 
labourers who are therefore unable to get 
redress; that the Burmese people are being 
domioated over, meaning’that theBunmese 
people are under the domination of a 
foreign rule, cannot in my opinion but 
produce such a feeling of discontent in the 
minds of the labourers with their lot as 
would give rise to feelings of disaffection 
towards the authority that has brought 
about their sad lot and the sad lot in which 
the Burmese people are placed. The domi¬ 
nation that is referred to cannot be under¬ 
stood by the listeners to mean any other 
domination than that of the foreign Gov-' 
ernment. Therefore, although the charge 
does not refer specifically to the passages 
which are more directly obnoxious, I find 
sufficient material in the passages referred 
to, to constitute an attempt on the part ofl 
the appellant to create disaffection towards 
the Government. 

For these reasons I hold that the convic¬ 
tion and sentence passed on the appellant 
under S. 153.A, Penal Code, must be set 
aside and the appellant must be acquitted 
of that charge, but I uphold the conviction 
under S. 124.A, Penal Code. The sentence 
passed by the trial Court against the appel¬ 
lant for this offence is nine months' rigor> 
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ous imprisonment. Upon the question of 
sentence it has been brought to my notice 
that the prosecution was launched after 
some lengthy delay. Five and a half months 
elapsed between the date of the speech and 
the date of the filing of the complaint. 
This may be due to many executive reasons 
but what I am concerned with is the degree 
of the gravity of the offence. The degree of 
the inflammatory character of the speech 
IS, I may say, not as high as in most cases 
of sedition. There can be no doubt that 
the predominating object was to exhort the 
labourers to be more spirited in their 
attitude towards their employers, to shake 
off their slavish mentality, to assert their 
rights and privileges and their position in 
the industry in which they were employed. 
Another circumstance which weighs with 
me in the assessment of the punishment in 
this case is that the appellant was about 
two and a half months in custody during 
the pendency of the trial. Considering all 
these circumstances, in my opinion, the 
sentence awarded by the trial Court is 
excessive and I consider that a sentence of 
four months’ rigorous imprisonment will 
meet the ends of justice. Therefore, while 
confirming the conviction under S. 124.A, 
Penal Code, I reduce the sentence to rigor, 
ous imprisonment for four months. 

D.S./r.k. Sentence reduced. 
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Mosely J. 

Daw Yi — Appellant. 

v. 

Maung Do Saung — Respondent. 

Special Second Appeal No. 96 of 1937, 
Decided on 17th February 1938, against 
decree of Asst. Dist. Court, Mandalay, in 
0. A. No. 74 of 1936. 

Trantf^r of Property Act (1882), S. 53-A — 
S. SS-A is retrospective in the sense that it 
affects suits brought after Ist April 1930 in res* 
pect of transactions effected before that date. 

Section 63-A is retrospective in the sense that it 
aSects suits brought after 1st April 1930 in respect 
of transactions effected before that date x A 1 R 
1937 Rang 402; A J R 1937 All 10; A I R 1937 
Oal 467; AIR 1937 Pat 36; A I R 1935 Pat 
291; AIR 1935 Oal 541; AIR 1933 Bom 381 
and AIR 1934 All 768, Rel. on; AI R1932 Mad 
734 and AIR 1934 All 701, Not foil.; AIR 1934 
P 0 235, Sxpl. [P 177 Q 2 ] 

P was a mortgagee by registered deed dated 1930 
of a certain piece of land from M. M and his wife 
had mortgaged the same land in 1928 by an unte- 
gistoxed deed to Z? for Rs, 1000 with posaosion. 


The unregistered deed allowed redemption oti re¬ 
payment of the principal sum. P obtained a mort- 
gage decree against M and subsequently sued D for 
possession and ejectment : 

Held that 3, 53-A applied and the suit by P for 
possession and ejectment could not, as it stood, 
succeed. P was however entitled to redeem the 
land on payment of Rs. 1000 to B, He was merelv 
debarred from enforcing any claim other than that 
arising out of the contract itself. AIR 1935 Banff 
230 [P B), Disling. [p 173 C 1] 

Kyaw 2an —■ for Appellant. 

P. K. Basu — for Respondent. 

Judgment. — Th® plaiotiff.appelknt 
Daw Yi was the mortgagee by a registered 
deed dated 1930 of a certain piece of land 
from Maung Shwo Nyo. Maung Shwe Nyo 
and his wife Ma Sin had mortgaged the 
same land in 1928 by an unregistered deed 
to Daw Pha, deceased, mother of the defen¬ 
dant-respondent Maung Po Saung, for Rs. 
1000 with possession. The terms of this 
unregistered deed might be ambiguous, but 
I agree with the findings of both the lower 
Courts to which this appeal has been 
remanded for this purpose that this unre. 
gistered deed allowed redemption on repay, 
ment of the principal sum of Es. 1000 at 
any time after the expiry of five 3'ears from 
the date of the deed. That is the only con¬ 
struction which could be put in this coun- 
try, in my opinion, on the terms of the deed, 
regard being had to the ordinary features 
of usufructuary mortgages in Burma, or. as 
they^ are called, mortgages ‘Ngwe-pe-le- 
baw, i. e. money repaid, land returned.” 
It is noteworthy that in 1934, in his appli. 
cation in insolvency, Shwe Nyo mentioned 
in his schedule Daw Pha as a creditor for 
Rs. 1000 on a mortgage deed with posses¬ 
sion. Daw Yi obtained a mortgage decree 
against Shwe Nyo, and in the present suit 
she sued Maung Po Saung for possession 
and ejectment. Her suit was decreed in the 
trial Court, but was reversed on appeal in 
the lower Appellate Court by the Assistant 
District Judge. The question in the present 
case is whether the terms of S. 53. A, T. P, 
Act, apply; that is to say, whether in com¬ 
mon parlaace, that Section is retrospective 
in its effect as regards transactions entered 
into before Ist April 1930. S. 53-A reads 
as follows : 

^ Where any person contracts to tra*nsfer for con. 
sideration any immovable property by writint' 
signed by him or on his behalf from which the 
terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, and' the 
transferee has. in part performance of the contract, 
taken possession of the property or any part there* 
of, or the transferee, being already, in possession,. 
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continues in possession in part performance of the 
contract and has done some act in furtherance of 
the contract, and the transferee has performed or 
is willing to perform his part of the contract, then, 
notwithstanding that the contract, though requir¬ 
ed to be registered, has not been registered, or 
where there is an instrument of transfer, that the 
transfer has not been completed in the manner 
prescribed therefor by the law for the time being in 
force, the transferor or any person claiming under 
him shall be debarred from enforcing against the 
transferee and persons claiming under him any 
right in respect of the property of which the trans¬ 
feree has taken or continued in possession, other 
than a right expressly provided by the terms of the 
contract : 

Provided that nothing in this Section shall affect 
the rights of a transferee for consideration who has 
no notice of the contract or of the part perfor- 
mance thereof. 

I have been referred by fcbe learned advo. 
cate for the respondent, Po Saung, in this 
second appeal to an unreported ruling in a 
similar case. Second Appeal No. 196 of 
1936,^ which was referred to a Bench for 
hearing. It was there held, if I may use a 
common expression which is in controversy, 
that the Section was retrospective, that is 
to say that it is to be applied to all suits 
brought after the Act came into force on 
1st April 1930, whether the transaction in 
question was effected before that date or 
not. I am in agreement with this finding 
though, with respect, I cannot concur in 
some of the reasons there given for it. It 
was said in the leading judgment that the 
Section only comes into operation when a 
suit is filed by the transferor or persons 
claiming under him, and that therefore it 
is not the making of the contract that 
brings this provision of the Act into opera¬ 
tion, but the filing of the suit, and so in 
considering whether the Section has retro¬ 
spective effect or not, it is only the date of 
the filing of the suit which is to be 
considered. 

If this were so, the same thing could be 
said of most provisions of law, for rights to 
possession only come into question in a 
Court of law when a suit is filed. Nor, in 
my opinion, can any conclusion be drawn 
from the judgment of their Lordships of the 
Privy Council in 58 Bom 650.^ In that case 
their Lordships merely refused to apply 
this Section because at the time that the 
suit was instituted the Section was not in 
force. The question whether the agreement 

1. Ko Po Hmo V. ^lauQg Lu Khin, Reported in 
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was entered into before that Section came 
into force was not considered, being un. 
necessary for consideration. I would agree 
however that so far as the language of Sec. 
53-A goes, there is nothing on the face of it 
to show that it is not intended to be retro¬ 
spective, and that it leads to the opposite 
conclusion. It debars the transferor from 
enforcing against the transferee any right 
in respect of the property of which the 
transferee has taken possession other than 
a right expressly provided by the terms of 
the contract, and that is equivalent, I think, 
to enacting that the transferee is entitled to 
the rights given him by the terms of the 
contract. 

The general presumption is against giving 
statutes retrospective effect so as to impair 
an existing right. They are construed as 
operating only in cases or on facts which 
come into existence after the statutes were 
passed, unless a retrospective effect be 
clearly intended (Maxwell’s Interpretation 
of Statutes, p. 186). As was said in the con. 
curring judgment in Second Appeal No. 196 
of 1936^ the words of the Section bear no 
indication of any distinction between the 
transfers made before and those made after 
the date of the commencement of its opera- 
tioD, and I would agree that the intention is 
clear that the Act should have a retrospec¬ 
tive operation. 

Section 53.A is S. 16 of the Amending 
Act 20 of 1929, and it must be remembered 
that this Section merely purports to enun- 
date the law in India as it was understood 
when the Section was made law. The case 
in 58 Cal 1235* where it was held that the 
English doctrine of part performance, 
Transfer of Property (Amendment) Act 20 
of 1929, had not been available in India by 
way of defence to an action of ejectment, 
was only decided in 1931. In my opinion, 
S. 16 of the Amending Act, which corres¬ 
ponds to S. 53.A, T, P. Act, applies in its 
terms to all cases brought before the Court 
after the Act came into force on 1st April 
1930, but this is made much clearer when 
S. 63 of the Amending Act is considered. 
S. 63 says that nothing in 22 named Sec¬ 
tions (of which S. 16 is not one) be deemed 
to affect 

(a) the terms or incidents of any transfer of 
property made or effected before 1st April 1930, 

(b) the validity, invalidity, effect or conseqaence 
of anything already done or suffered before the 
aforesaid date, 

3. Atiff V. Jadunatb, (1931) 18 A I R P 0 79 — 
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( 0 ) any right, tltlo, obligation or liability 
already acquired, accrued or Inourrad before such 
•date, or 

(d) any remedy or proceeding in respect of auoh 
right, title, obligation or liability ; and nothing in 
any other provision of this Act shall render invalid 
or in any way affect anything already done before 
Ist April 1930, in any proceeding pending in a 
Court on that day ; and any such remedy and any 
fiuoh proceeding as is herein referred to may be 
enforced, instituted or continued, as the case may 
be, as if this Act had not been passed. 


There is only one considered ruling that 
X can discover where it has been held that 
S. 63.A is not retrospective. That is 56 
Mad 169,* which was followed without 
comment in A I R 1934 All 701.® In 
the case of 56 Mad 169* it was held 
that Sec. 53.A could not have a retros¬ 
pective effect as that was contrary to the 
usual rule that retrospective operation is 
not to be given to a statute so as to impair 
an existing right unless retrospective effect 
be intended. But it appears to me that the 
learned Judges there omitted to consider 
the provisions of S. 63 (2), for, if that sub¬ 
section says that nothing in any other 
provision of the Act (such as Sec. 16) shall 
render invalid anything done before 1st 
April 1930 in a proceeding pending in the 
Court on that date, it would appear to 
follow that where the suit was brought 
after that date the Section would apply 
even though the transactions were prior to 
that date. This is the view taken in I L R 
^1937) All 312,® the decision of the Bench 
consisting of the Chief Justice and Bennet J. 
with which I would agree with respect. 

In 64 C D J 558^ at page 560, the view 
was taken that because S. 16 was not men. 
tioned as one of the Sections which would 
not affect the terms or incidents of a trans¬ 
fer of property made before 1st April 1930, 
therefore the natural inference to be drawn 
was that the Section would apply to suits 
brought after that date and would affect 
transfers made before that date. 

In 15 Pat 786,® a Bench consisting of 


4. Kanj'ee and Mooljee Brothers v. Shunmucam 
Pillai, (1932) 19 A I R Mad 734=139 I C 870 
=66 Mad 169=63 M L J 587. 

5. Gauri Shankar v. Gopal Das, (1934) 21 A I R 
All 701=16110 388. 


' 6 . Shyam Sunder Lai v. Din Shah, (1937) 24 
A I R All 10=166 I 0 812=1 L R (1937) All 
812=1936 A L J 1323. 


7. Ashutosh Ohattopadhyay v. Nalinaksha Ban- 
dopadhyay, (1937) 24 A I R Cal 467=170 IC 
267=64 0 L J 668 . 


• 8 . Wakefield v. Sayeeda Khattm, (1937) 24 A I R 
Pat 36=166 1 0 797=16 Pat 786=17 P L T 
963. 
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the Chief Justice and James J. held that 
the Section is retrospective and applies to 
contracts made before the passing of Act 
20 of 1929. It was said there that pro¬ 
perly speaking, the question of the retros¬ 
pective nature of S. 53.A arises not with 
respect to the contract which is in ques¬ 
tion, but with respect to the enforcement 
of tjie right against the transferee but the 
distinction appears to me to be immaterial, 
for the real question is the debarring of 
the transferor from violation of a right 
under the old contract, which right would 
not have existed, according to the decision 
in Ariff’s case,® had it not been for the 
enactment of this Section. In other res. 
pects this judgment agrees with I L R 
(1937) All 312® where it is said: 

Now S. 53-A merely creates a bar against the 
transferor from enforcing against the transferee any 
right in respect of the property, when possession 
has been delivered, on the sole ground that there 
was no^ registered document. There is no reason 
why this bar should not come into existence by 
operation of law on 1st April 1930, when no 
litigation in respect of it was pending and the 
defendant was in possession. Thereafter the defen¬ 
dant had an absolute protection under this Section 
and he can resist a suit subsequently filed, on the 
ground of having acquired an absolute right under 
this Section on 1st April 1930. From this point of 
view, it may even be said that he is not seeking to 
give a retrospective effect to S. 53.A, but is really 
claiming protection under that Section with effect 
from 1st April 1930, the date on which it came 
into effect. 


I will briefly notice some other cases 
cited to show the concurrence of opinion. 
In 14 Pat 672® at p. 715, a Full Bench case, 
it was said that S. 53.A would have retros¬ 
pective effect except for the fact that the 
suit was pending on Ist April 1930, It 
would seem that the same view was taken 
in 62 Gal 492'® at page 497, but the point 
was not decided, as that was also a suit 
pending on 1st April 1930. 35 Bom L R 
722 ' was also a suit pending on 1st April 
1930. In 163 I C 717,'® it was also held 
that the Section applied to transactions 
entered into before lat April 1930. It is 
clear, I think, then that S. 53-A is retros.l 
peotive in this sense that it affects suits] 


«iaa V, oainandan Jiia. {1935) 22 

P L T 4H 

10. Durgapada Karmakat v. Nrishinghchandra 
Nandi, (1935) 22 A I R Cal 541=159 I C 20= 
62 Cal 492=39 OWN 416. 

11. Suleman Haji Ahmed Umar v. P. N. PatelJ 

(1933) 20 A I R Bom 381 = 146 10 657=35 
Bom L R 722. 


12. Gajadhar Misir v, Bechan Ohamar, (1934) 21 
A IR All 768=163 10 717, ' 
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brought after the said date in respect of 
transactions effected before it and the pre¬ 
sent suit for possession and ejectment 
cannot, as it stands, succeed. The learned 
Assistant District Judge has expressed the 
opinion that the plaintiff cannot in these 
proceedings be given a decree for possession 
conditional of paying the defendant the 
amount of the mortgage money of Rs. 1000. 
He said that this was equivalent to bring¬ 
ing a suit for redemption of an unregistered 
mortgage and cited 13 Bang 274^® as 
authority. That was a case where the 
mortgagor of land mortgaged with posses, 
sion on an unregistered deed sued for redemp. 
tion, and it was held that she could only 
sue for possession, the mortgage in that 
lease being an oral mortgage. In the present 
{case Daw Yi is merely debarred from 
jenforcing any claim other than that arising 
out of the contract itself. Now the contract 
allows for redemption of the land. That is 
nob now disputed. The decree will be alter¬ 
ed into one that Daw Yi may get pos¬ 
session of the land in payment of the sum 
of Rupees 1000 before Ist May 1938 and 
all costs, for Daw Yi who made no offer 
of payment at any time and has failed 
throughout in the legal issue must pay the 
costs throughout. 

r.M./b.K. Order accordingly. 

13. Ma Kyi v. Ma Then, (1935) 22 A I R Rang 
230=157 I C 565=13 Rang 274 (F B). 


^ A. I. R. 1939 Rangoon 178 

SPECIAL BENCH 

Roberts C. J., Mta Bu and 
Mosely JJ. 

Commissioner of Income-tax, Burma. 

V. 

Seth Mangoomal Lunidasingh — 

Respondent — Assesses. 

Civil Ref. No. 6 of 1938, Decided on 
13th January 1939, made by Commissioner 
of Income-tax, Burma. 

^ Income-tax Act (1922), S. 26-A — Part¬ 
nership deed genuine and clearly specifying 
shares of individual partners — Deed is regis¬ 
trable under S. 26.A even though it provides 
that what partners actually get will depend 
upon time which they have devoted to business 
or their absence therefrom. 

It is true that no partnership can be registered 
if any partner under the deed is liable to have a 
variation of his share. But 'share’ does not mean 
net receipts. It is the basis of computation from 
which, after other necessary factors are consider¬ 
ed, one is going to arrive at them. The law looks 


to the shares in the partnership business and not 
to the receipts from it, which may happen in cer¬ 
tain contingencies to find their way into the 
pockets of individual partners. It is a fallacy to 
say that the individual shares of partners are not 
“adequately” specified by reason of the fact that 
their drawings or receipts may be conditioned by 
efiect being given to other stipulation in the part¬ 
nership deed. Hence where the partnership deed 
is genuine and the shares of each partner (as a. 
basis for computation and not as a means by 
themselves of calculating his net receipts) are defi¬ 
nite and determinable and the deed definitely 
specifies these individual shares and the profits of 
each current year are shown and credited in. 
accordance with the shares shown in the partner¬ 
ship deed, the deed is registrable under Sec. 26-A 
even though the deed provides that what the part¬ 
ners actually get will depend upon the time which- 
they have devoted to the business or their absence 
therefrom: (1919) 8 Tax Cas 111, Bel. on', AIR 
1937 Mad 316, Disting. [P 179 0 2; P 180 0 2; 

P 181 C 1] 

U Thein Maung, Advocate.General— for 
Commissioner of Income-tax, Burma, 

B. Clark — for Assessee. 

Roberts C. J.—The following question’ 
regarding the respondent assessee has been 
referred for the determination of the High; 
Court under S. 66 (2), Burma Income-tax 
Act, by the Commissioner of Income-tax : 

Whether the document dated 17th October 1937 
is an instrument of partnership legally registrable 
under S. 26.A of the Act, read with Rr. 2 to 6. 

Section 26.A of the Act runs as follows: 

(1) Application may be made to the Income- 
tax Officer on behalf of any firm, constituted' 
under an instrument of partnership specifying the 
individual shares of the partners, for registration 
for the purposes of this Act and of any other 
enactment for the time being in force relating to 
income-tax or super-tax. 

(2) The application shall be made by such per¬ 
son or persons, and at such times and shall con¬ 
tain such particulars and shall be in such form, 
and be verified in such manner, as may be pres¬ 
cribed; and it shall be dealt with by the Income- 
tax Officer in such manner as may be prescribed. 

Rules 2 to 6 direct the manner in which 
a firm may apply for registration and the- 
form in which application shall be made is 

set out. Para. 3 runs : 

I/we do hereby certify that the profits of the- 
current year will be actually divided or credited 
in accordance with the shares shown in the part¬ 
nership deed. 

It has been found as a fact that the 
document dated 17th October 1937 is a 
bona fide instrument of partnership. The 
Commissioner of Income-tax in his refe¬ 
rence says : 

(a) In para. 6 of the case stated : “1 regard the 
deed not only as a bona fide partnership, but as a 
well thought out though ill drafted document 
comprising a very sensible and practical profit 
sharing partnership.” 

(b) In para. 10: “I therefore do not consider that 
this non.division of the profits at the end of the- 
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ftcoount period on which the assessment is based 
is in this case an indication that the partnership 
IS not genuine.” 

(o) In para. 20: “I am disposed to regard it as a 
genuine partnership containing unusually strict 
measures against those partners who contribute 
only their services and derive their interest in the 
concern therefrom.” 

(d) In para. 21: ‘'I am prepared to admit that 
the partnership deed itself is genuine.” 

Paragraph 5 of the partnership deed of 
17th October 1937 sets out the shares of 
the partners with great precision. With 
regard to this matter the Commissioner 
says (para. 11) : 

The shares of the partners are thus solely con- 
fined to the profits or losses, but they are never* 
theless definite and determinable and the deed 
definitely specifies these individual shares. The 
Act does not limit this specification of shares to 
shares in the capital of the firm. There are, how¬ 
ever, in the deed other provisions which render 
the specification of the shares above mentioned 
inadeq^uate. 

He points oub that para. 12 of the deed 
says that what the gumashta partners of 
the firm actually get will depend upon the 
time which they have devoted to the busi- 
ness, or their absence therefrom, and he 
says : 

This is a variable contingency, effect of which 
could not be determined at any time prior to the 
closing of the accounts. 

Now what is the difficulty which the 
Commissioner sees ? He says that deter, 
mination of the profits could be upset by 
reason of Cl. 7 unless there were a definite 
settlement of accounts at the end of each 
year. Clause^ 7 merely says that the shah 
partner may increase or decrease the num- 
her of gumashtas and allot a share to new 
partners. When this is done, there is an 
end of the old and a creation of the new 
partnership, and the new partnership naust 
apply for registration if it desires to enjoy 
the benefits or privileges accruing there¬ 
from. What we have to consider is the 
existing partnership, and that alone. Then 
be says : 

If the deed were accepted for registration, the 
profits would have to be determined in accordance 
with the actual shares as primarily set out dis. 
regarding the complicating adjustments for actual 
busmefis tune. 

It seems to me that the Commissioner is 
there dealing not with proportionate shares 
of the partners but with the actual receipts 
made over to them and therein, in my opi¬ 
nion, a fallacy lies. A partner may be 
asked what is your share of the partner¬ 
ship ?” and he may reply two annas six 
pies or whatever it may be. no less because 


he may be ill or absent and his receipts 
may be reduced by the operation of another 
clause in the partnership agreement on 
this account. 


To take a detailed instance, supposing 
A, B and G each have one.third share in a 
partnership and the total net receipts to 
ampunt to Rs. 12,000. The basis of compu¬ 
tation is one.third share each, namely 
Rs. 4000. If A is absent for three months, 
he loses Rs. 1000 because he is away for a 
quarter of the year and he receives only 
Rs. 3000. B and C receive an augmented 
sum, namely their Rs. 4000 plus half A's 
unearned receipts which bring each of 
their total receipts for the year to Rupees 
4000. Nobody could arrive at these figures 
in the distribution of the receipts without 
taking the one-third share as a basis for 
computation before making this necessary 
deduction and the consequent increases. 
The learned Advocate.General urged fchatl 
no partnership can be registered if any 
partner under the deed is liable to have a 
variation of his share. I agree, but I do 
not think that share’ means net receipts. 
In my opinion, it is the basis of computa- 
tion from which, after other necessary 
factors are considered, you are going to 
arrive at them. Looked at in this light 
the application for a certificate of registra- 
tion is in no way misleading. The profits 
of the current year are indeed actually 
credited in accordance with the shares as 
shown in the partnership deed. The credit 
given need not take place in any one year. 
The Commissioner himself admits that in 
tuo circuDQst 8 »DC 0 s this is no ground for 
impugning the validity of the partnership. 
(See para 10 of the case stated.) The shares 
as stated are a starting point from which 
a calculation may be made determining the 
amount of the net profits which are pay. 
able having regard to the remaining pro- 
visions of the partnership deed to any 
individual partner. This starting point is 
fixed and invariable and clearly stated. In 
I'LR (l937) Mad 814^ cited to us, the deed 
was silent as to the exact shares The 
partnership was that of M. K. Naicker & 
Co., and it was not enough to say that two 
of the partners were M. K. Naicker & 
Sons and that they received seven annas in 
the rupee. The precise share of each of 


a oo. T. vuiumiHBionAr /if 

Income-tax, Madras, (1937) 24 A 1 R Mad qi R 
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them had to be set out. This deed is clear 
as to the shares, that is to say as to the 
basis of computation from which the neb 
receipts of each individual partner are to 
be ascertained. 

Though the determination of this ques¬ 
tion appears to me to be quite clear, I have 
asked myself what would be the effect of 
the interpretation placed upon it by the 
learned Advocate.General. The registration 
of large partnership firms with the pri¬ 
vilege thereby of avoiding the incidence of 
super-tax has been permitted by the Legis¬ 
lature. No well-conducted partnership busi¬ 
ness would fail to make provision for 
the absence of a partner either on holiday 
or through illness and the consequent ad¬ 
justment of the remuneration due to him. 
If it does so, according to the argument 
presented before us, it will be impossible to 
ascertain the shares of the partner and no 
application for registration can be enter¬ 
tained. 

In practice, provided all profit of a firm 
is accounted for, the income-tax authorities 
try to assess individuals (see Part 3, Notes 
and Instructions, para. 71 (iii)). If the whole 
of the profits of a registered firm exceed 
the amounts accounted for the personal 
statements of the partners, adjustment 
must be made to ensure that the firm though 
it pays an adequate amount of tax (sic). 
Nobody could pretend that if three partners 
each had an equal share in the partnership 
business, they must receive 33^ per cent, of 
the net profits apiece, because it may be 
frequently politic to put income back into 
the business: what matters is not the 
amount received by each partner but the 
basis of computation from which those 
receipts are derived. The Commissioner 
says in para. 12 of the case stated, that 
absences from business in a second or third 
year of a settlement period affect the ratio 
of the distribution of profits in any previous 
year of the settlement period. He points 
out that the profits from year to year will 
be certain to vary. If he thought that this 
was evidence that anyone were seeking to 
evade payment of income-tax he would 
avoid himself of the provisions of S. 23 and 
could assess individual partners instead of 
the firm, but be agrees that the fact that 
an account is reached either on change of 
partners or otherwise about every five years 
can be understood in this instance, and is 
no indication that the partnership is not 
genuine. Provided he is satisfied that the 


partnership is genuine and the shares of 
each partner (as a basis for computation 
and not as a means by themselves-of calcu¬ 
lating his net receipts) are definite and 
determinable and that the deed definitely 
specifies these individual shares, I do not 
see that there is cause for complaint. In 
effect it is said that the shares are variable 
because the receipts of each individual 
partner may vary having regard to Gl. 12 
of the deed and the effect of this upon the 
infrequency of accounting. The authorities 
may always complain provided they can 
show that in any accounting period the 
basis for computation has been lost sight of 
but that is not what they are doing here. 
They are seeking to say that the partner¬ 
ship cannot be registered because although 
the shares (or basis for computation of 
receipts) of each individual partner are 
clearly expressed, other provisions in the 
deed may enable the basis to be lost sight 
of in a proper calculation. In my opinion 
this partnership having been found to be a 
bona fide partnership and having complied 
with the provisions of the Act ought to be 
registered. It may be considered that the 
partnership deed introduces elements which 
will make it difficult to compute the net 
receipts of any partner in accordance there¬ 
under for any particular year, if the ac¬ 
counting period is not to be an annual one. 
If an accounting period is, let us say, three 
years and the net profits for each year 
vary, I agree that it is difficult to make the 
proper deduction for one partner’s absence, 
let us say, for three months of the second 
and one month of the last year. A genuine 
and bona fide deduction must however be 
made upon such materials as are available. 
We only have to administer the law and to 
see that the requirements of the Act are 
fulfilled and not that their fulfilment makes 
the necessary arithmetic or calculation 
easy. The profits of each current year 
must be shown and must be credited in 
accordance with the shares shown in the 
partnership deed. That is the basis of com¬ 
putation. Not only is it provided in the 
application for registration that the profits 
for each current year must be shown at 
the end of each accounting period but it is 
evident that any attempt to make deduc¬ 
tions for absence calculated by striking an 
average over a longer period would lead to 
inaccuracy. 

Supposing for example the accounting 
period is for three years and three partners 
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each have an equal share in the partner¬ 
ship business. If one of them is absent for 
sis months, it will not do to say that he is 
to receive five-sixths of his one-third share 
spread over the three years. The time 
during which he is absent may have occur¬ 
red during a year of prosperity and he may 
have to forfeit proportionately more than 
if it had occurred at a time when profits 
were relatively low. Consequently, though 
accounts may be at any reasonable time 
having regard to the exigencies of the case 
a balance must be struck for each current 
year. In my opinion, the law looks to the 
shares in the partnership business and not 
to the receipts from it, which may happen 
in certain contingencies to find their way 
into the pockets of individual partners. In 
(1919) 8 Tax Cas 111^ Eowlatt J. said : 

Iq the case of trading (including professional) 
partnerships it was enacted by a proviso to the 
rule already quoted that a partner claiming exemp¬ 
tion might declare the proportion of his share 
and he exempted accordingly. His income for the 
purposes of exemption was therefore, his proportion 
of the partnership. His actual or permissible 
drawings were wholly irrelevant. • 

And again quoting a decision of Har- 
ridge J., he remarked that “the share of 
the partner in the collective proBts, and 
not his drawings was still the figure to be 
looked for." These authorities, though 
dealing with the position according to the 
English law, reinforce in my mind the 
conviction that it is a fallacy to say that 
the individual shares of partners are not 
“adequately" specified by reason of the fact 
that their drawings or receipts may be 
conditioned by effect being given to other 
stipulation in the partnership deed. Ac¬ 
cordingly I would answer the question 
propounded in the affirmative. The Com¬ 
missioner of Income-tax must pay the costs 
of reference, twenty gold mohurs. 

Mosely J.—I concur. 

Mya Ba J.—I concur. ' 

d,s./r.k. Answered in affi,rmative. 

2. Commissioners of Inland Revenue v. Blott, 
(1919) 8 Tax Oas 111=89 L J K B 68. 
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Ba U j. 

Thakin Aung Bala — Applicant. 

v. 

District Magistrate, Bangoon. 

Criminal Revision No. 636.B of 1938, 
Decided on 3rd January 1939, from order 
of District Magistrate, Rangoon, D/. 5th 
December 1938. 


(a) Criminal P. C. (1898). S. 144 — Power 
conferred on the Magistrates under S. 144 is 
an extraordinary power which enables them to 
suspend the lawful rights of the public if they 
think it to be in the interests of public peace 
and safety. 

Section 144 deals with urgent cases of nuisance 
and apprehended danger of breach of public peace 
and where suchdangerisapprehendedand if incon¬ 
sequence thereof an immediate prevention is neces¬ 
sary, the Magistrate specially empowered in that 
behalf may issue instructions to individuals or the 
public in general to abstain from certain acts. 
The power thus conferred on the Magistrates is an 
extraordinary power which enables them to sus¬ 
pend the lawful rights of the public if they think 
it to be in the interests of public peace and safety. 
But the Magistrates should bear in mind that 
every citizen has a right to ventilate his grievances 
either in the public or in private and ask for 
redress, and this right cannot be curtailed so long 
as it is exercised in a lawful manner ; and it is 
illegal assumption of power to issue an order under 
Sec. 144 on a pretended apprehension of danger of 
the breach of public peace : A I B 1933 Cal 348 ; 

5 Cal 132; AIR 1928 All 14 and 6 Mad 203 
(F B), Foil. [P 182 C 1. 2] 

(b) Criminal P. C. (1898). Sec. 144-In his 
order under Sec. 144 a Magistrate must set 
out facts which give rise to the apprehension 
of breach of peace — Order should also state 
clearly what the public are prohibited from 
doing. 

A Magistrate must satisfy himself that there is 
sufficient ground for proceeding under 8. 144 and 
when 60 satisfied, he must set out material facts of 
the case in his order, the reason being that the 
public should know why their rights are to be 
suspended ; and failure to do so is fatal to the 
validity of the order. Merely because the order has 
been drawn up on the lines of Form 21 of Sch. 6, 
Criminal P. C., it cannot be said to be a good and 
valid order: 32 Cal 93S;A I R 1910 Mad 662 and 
AIR 1931 Bom 135, Foil. [P 182 C 2] 

The order should also state in clear and precise 
terms what it is that the public are prohibited 
from doing. It should not be vague and indefinite: 
AIR 1935 Bom 33, Bel. on. [P 183 C 1] 

(c) Criminal P. C. (1898). S. 144 (5)—Appli¬ 
cation should not be dismissed without giving 
opportunity to applicant to support it. ^ 

Section 144 (5) is a mandatory provision. Where 
an application is filed for cancelling the order, the 
Magistrate should give the applicant an opportu¬ 
nity to support his application. He should not dis- 
miss it summarily. [P 183 0 1, 2] 

XJ Chan Htoon and U Ba U — 

for Applicant. 

U Thein Maung, Advocate General — 

for the District Magistrate. 

Order. — Applicant is a lower grade 
pleader and an Honorary Secretary of the 
General _ Council of Rate and Tax-payers 
Association, Rangoon. He applies for the 
setting aside of the order passed by the 
District Magistrate, Rangoon Town District, 
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under S. 144, Criminal P. C. The order 
is in the following terms: 

Whereas it appears to my satisfaction that the 
holding of public meetings within the Rangoon 
Town District, for the purpose of discussing mat* 
ters which may be a subject of controversy be¬ 
tween different sections or different classes of 
public or which may excite public feeling is likely 
to cause riots and affrays or a disturbance of the 
public tranquillity thereby endangering life and 
properly, and whereas immediate prevention is 
desirable, under the provisions of Sec. 144 (3), Cri. 
minal P. C., I, U Po Sa, District Magistrate, 
Rangoon, hereby order all members of the public 
generally to abstain from holding or taking part in 
or promoting any public meeting of the nature 
described above in the Rangoon Town District for 
a period of one month from the date of this order. 

The learned advocate for the applicant 
submits that this order “is illegal and ultra 
vires ’ as it does not comply with the 
requirements of Sec. 144, Criminal P. 0. 
Sec. 144 provides inter alia as follows : 

In cases whore, in the opinion of a District 
Magistrate, a Chief Presidency Magistrate, Sub- 
divisional Magistrate, or of any other Magistrate 
not being a Magistrate of the third class specially 
empowered by the Local Government or the Chief 
Presidency Magistrate or the District Magistrate 
to act under this section, there is sufficient ground 
for proceeding under this section and immediate 
prevention or speedy remedy is desirable, such 
Magistrate may, by a written order stating the 
material facts of the case and served in manner 
provided by Sec. 184, direct any person to abstain 
from a certain act or to take certain order with 
certain property in his possession or under his 
management if such Magistrate considers that 
such direction is likely to prevent, or tends to pre¬ 
vent obstruction, annoyance or injury, or risk of 
obstruction, annoyance or injury to any person 
lawfully employed, or danger to human life, health 
or safety, or a disturbance of the public tranquil¬ 
lity, or a riot, or an affray. 

The section thus deals with urgent cases 
of nuisance and apprehended danger of the 
breach of the public peace. Where there is 
danger of the breach of the public peace 
apprehended and, in consequence thereof, an 
immediate prevention is necessary, Magis¬ 
trate specially empowered in that behalf 
may issue instructions to individuals or 
the public in general to abstain from a 
certain act. The power thus conferred on 
the Magistrates is an extraordinary power. 
It enables them to suspend the lawful 
rights of the public if they think such a sus¬ 
pension will be in the interests of public 
peace and safety. 

What however Magistrates should bear 
in mind is that every citizen has a right 
to ventilate his grievances either in public 
or in private and ask for redress. This right 
should not be curtailed so long as it is 
exercised in a lawful manner. It is an 


illegal assumption of power to issue an 
order under this Section on a pretended 
apprehension of the danger of the breach 
of the public peace. The principle on which 
Magistrates should act in exercising the 
power under Sec. 144 is, in my opinion, 
correctly laid down in 34 0 L J 334,^ 
wherein the learned Judge said : 

Courts, Civil as well as Criminal, exist for the 
protection of rights, and therefore the authority of 
a Magistrate should ordinarily be exercised in 
defence of rights rather than in their suppression; 
when an order in suppression of lawful rights has 
to be made, it ought not to be made unless the 
Magistrate considers that other action that be is 
competent to take is not likely to be effective; and 
the order if made should never be disproportionate 
to but should always be, as far as possible, com¬ 
mensurate with the exigencies of any particular 
situation. 

The same principle is laid down in 5 Cal 
132,2 6 Mad 2032and 50 All 414.^ In order 
to prevent the abuse or rather the misuse, 
of this Section, the Legislature has in its 
wisdom laid down that the Magistrate 
must satisfy himself that there is sufficient 
ground for proceeding under Sec. 144 and 
that when he is so satisfied he must set 
out the material facts of the case in his 
order. The reason for this is that the public 
should know why it is necessary that their 
lawful rights should be suspended. The 
failure to set out the material facts of the 
case in the order is, in my opinion, fatal to 
its validity : 32 Cal 935,® 38 Mad 489® 

and 65 Bom 322.^ 

The learned Advocate.General does not 
seriously dispute the correctness of this 
proposition of the law; bub what he con- 
tends is that the order in question having 
been drawn up on the lines of Form 21 of 
Sch. 5, Criminal P. C., is a good and valid 
order. I regret that I do not agree. The 
form shows that the material facts of the 
case must necessarily be set out in the 

1. Francis Duke Oobridge Summer v. Jogendra 

Kumar Roy, (1933) 20 A I R Oal 348 = 1933 

Or 0 420=142 I 0 319=34 Or L J 334. 

2. Abdul V. Lucky Narain Muudul, (1880) 6 Cal 

132. 

3. Sundaram Chetti v. The Queen, (1883) 6 Mad 

203=2 Weir 77 (P B). 

4. Hafizud-Din v. Laborde, (1928) 16 A I R All 

14=105 I 0 815=28 Or L J 991 = 50 All 414 

=26 A L J 83. 

5. Karulal Sajawal v. Shyam Lai, (1906) 32 Gal 

935=1 0 L J 216=2 Or L J 216 = 9 0 W N 

864. 

6 . Gobinda Chetti v. Perumal Chetti, (1916) 3 

AIR Mad 662=30 I 0 463=16 Cr L J 629= 

38 Mad 489. 

7. Emperor v. Ganesh Wasudev, (1931) 18 A I B 

Bom 135=1931 Or 0 183=130 I 0 896 = 32 

Cr L J 607=65 Bom 322=33 Bom L R 59. 
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•order. In the order under review the mate¬ 
rial faots of the case are not set out. The 
•order cannot therefore stand. 

It cannot also stand on another ground* 
It is defective in that it does not state in 
clear and precise terms what it is which 
the public are prohibited from doing. All 
it says is that the public are not to discuss 
matters which may be a subject of contro¬ 
versy between different sections or different 
classes or which may excite public feeling. 
Any subject, however innocent, may be a 
subject of controversy. It is impossible to 
get several people to agree on the same 
subject. The order as it stands is vague and 
indefinite. In 36 Bom L R 1129® at p. 1132 
Beaumont C. J. says : 

It has been held many times that as Sec. 144 
empowers a Magistrate to interfere materially 
with the liberty of the subject, it is necessary that 
he should promulgate his order in terms suffi¬ 
ciently clear to enable the public, or persons affec¬ 
ted by it, to know exactly what it is which they 
are prohibited from doing. 

What the learned District Magistrate in 
my opinion had in mind when he issued 
the order in question was the outbreak of 
-riots resulting in murder, arson, robbery 
and grievous hurt to persons lawfully em¬ 
ployed which took place in this city a few 
months ago as a result of the difference of 
-opinion on religious questions, and conse¬ 
quently he thought apparently as a result 
of information which he had received that 
if public meetings were held in this city 
for the purpose of discussing communal or 
-comparative religious questions, a breach of 
the public peace would again take place. 
If that was what was in his mind, he should 
have set it out in his order. There is also 
another point on which the present appli¬ 
cation for revision should be allowed. The 
point is this. A day after the order bad 
been passed the appellant applied to the 
District Magistrate to cancel it. Without 
giving an opportunity to the applicant to 
support his application the learned District 
Magistrate dismissed it summarily saying : 
“I see no reason to cancel the order passed 
only yesterday. The application stands dis- 
missed.” This is contrary to sub-see. (5) of 
B. 144, which states that : 

Where such an application is received, the 
Magistrate shall afford to the applicant an early 
opportunity of appearing before him either in pet* 
son or by pleader and showing cause against the 
•Older; and if the Magistrate rejects the application 

d. Emperor v. Sorab Shavaksha Batliwala, (1936) 
22 AI R Bom 33 = 1936 Or 0 68 = 154 I 0 
637=36 Or L J 647=36 Bom L R 1129. 
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wholly or iu part, he shall record in writiog bis 
reasons for so doing. 

This is a mandatory provision. If not for 
the fact that the order in question cannot 
stand for the reasons which I have already 
given above, the case would have to go 
back to the District Magistrate for disposal 
of the applicant’s petition in the light of 
the provisions of the aforesaid sub-section. 
I do not propose to deal with the question 
as to what the expression ‘frequenting or 
visiting a particular place' as used in sub-s. 
(3) of S. 144, Civil P. C., means as what, 
ever I may say will not affect the merits 
of this case. For all these reasons, I set 
aside the order of the District Magistrate. 

S.G./r.K. Order set aside. 
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SPECIAL BENCH 

Roberts 0. J., Mta Bti and Mosely JJ, 

Tajendra Chandra Dhar and others — 

Applicants. 

V. 

Tajendra Lal Ghosh and others — 

Respondents, 

Civil Revn. No. 223 of 1938, Decided on 
9th January 1939, against order of the 
Dist. Court, Akyab, D/- 27th June 1938. 

(a) Civil P. C. (1908), S. 115 — Bona fide 
order of Judge upon material before him that 
advocate could not appear on behalf of party 
by reason of his being interested on behalf of 
opposite party in matters collateral to suit in 
question^High Court will not interfere in revi¬ 
sion. 

Where a Judge orders that an advocate could 
not with propriety appear on behalf of a party by 
reason of the fact of his having been interested on 
behalf of the other side in matters which were col¬ 
lateral to the suit in question and there was upon 
the record proof of ample material before him upon 
which he could make such an order and there was 
no suggestion that whether he was right or wrong 
he did not do so bona fide, then it is not a case 
for the High Court to intervene: AIR 1938 Rang 
241, Rel. on. [P 184 0 1, 2] 

(Per Mosely J.) — The order is admittedly a 
‘judgment’ as defined in S. 2 (9) of the Code and 
therefore the powers of the Court are restricted as 
laid down in Seo. 85, Government of Burma Act 
and the question cannot be agitated in addition as 
one of general superintendence over the Courts as 
provided in S. 85 (1) of that Act. [P 185 0 1] 

(b) Legal Practitioner—Advocates and plea¬ 
ders—Duties towards clients are same—Princi¬ 
ples applying to advocates apply to pleaders. 

Though the methods of appointment of advo¬ 
cates and higher or lower grade pleaders are 
different and the discipline by which they are con¬ 
trolled arises from different sources, theii duties as 
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representing their clients are similar and the prin¬ 
ciples applying in one class of legal advisers ought 
to be applied in the case of another. [P 184 0 2] 

❖ (c) Legal Practitioner—Advocate appear- 
ing for one party in a dispute should not be 
allowed to appear on behalf of other party and 
against original client in subsequent litigation 
between them arising out of that dispute. 

An advocate or pleader who has appeared on 
behalf of one party in a suit ought not to allow 
himself to be placed in the position in which 
there might be some suspicion, whether well or ill- 
founded, that his knowledge of his client’s case 
would be used by him on a subsequent occasion in 
appearing for another party against his original 
client. Hence a legal practitioner who has acted 
for one party in a dispute should not be allowed 
to act for the other party in subsequent litigation 
between them relating to or arising out of that 
dispute: AIR 2930 Rang 185\ AIR 1930 Rang 
355 and AIR 1917 P C 30, Bel. on. [P 184 C 2] 

K. C. Bose — for Applicants. 

Dr. Ba Han, Zakaria, U Thein Maung 
Advocate. General and R. G. Aiyangar 
— for Respondents. 

• 

Roberts C. J. — This is an application 
for revision in connexion with an order 
passed by the District Court of Akyab in 
which the respondents and eight others by 
their agent sought to obtain a mortgage 
decree. During the progress of the suit the 
learned District Judge heard an objection 
to the appearance of Mr. Guha, an advocate 
of the High Court residing at Akyab, on 
behalf of one of the parties. Affidavits were 
before him to the effect that Mr. Guha 
could not with propriety appear by rea- 
son of the fact of his having been interes. 
ted on behalf of the other side in matters 
which were collateral to the suit in ques- 
tion and Mr. Guha put in a counter affida¬ 
vit; and the learned District Judge upon 
the materials before him decided that it 
would be improper to hear Mr. Guha and 
that accordingly he could not be heard as 
an advocate in this particular suit. 

It is quite clear on reference to S. 115, 
Civil P. C. in what manner the High Court 
will exercise its powers in revision; and 
what the applicants must show here, if 
they are to succeed is that the District 
Judge exercised a jurisdiction not vested 
in him by law or alternatively failed to do 
so, or acted in the exercise of his jurisdic¬ 
tion illegally or with material irregularity. 
Where a Judge or Magistrate makes an 
order of this kind which upon the face of it 
is clearly capricious and unreasonable, no 
doubt the High Court might have juris¬ 
diction to intervene in revision. But where 
there is upon the record proof of ample 


material before him upon which he could ‘ 
make such an order and no suggestion that' 
whether he was right or wrong he did not' 
do so bona fide, then in our opinion it is 
not a case for the High Court to intervene. 
Not very long ago, the case in 1939 E L R 
14^ was decided by a Bench of this Court 
to the same effect, and it was pointed out- 
that the powers of interference given to- 
the High Court by S. 85, Government of 
Burma Act are even more restricted than, 
those given under S. 107, Government of 
India Act. 

It is suggested that there is some dis--. 
tinction in principle between the case of 
advocates and higher or lower grade plea, 
ders, but though it isjclear that the methods 
of their appointment are different and the 
discipline by which they are controlled 
arises from different sources, their duties 
as representing their clients are similar 
and that the principles applying in one 
class of legal advisers ought to be applied! 
in the case of another. 

It is clear from two decided authorities^ 
8 Rang 44^ at p. 47 and 8 Rang 446® at 
p. 447, that an advocate or pleader who 
has appeared on behalf of one party in a 
suit ought nob to allow himself to be placed 
in the position in which there might be 
some suspicion, whether well or ill founded, 
that his knowledge of his client’s case 
would be used by him on a subsequent 
occasion in appearing for another party 
and against his original client; and in both 
cases a quotation was made from the judg¬ 
ment of their Lordships of the Privy Coun¬ 
cil in 21 C W N 1137^ at p. 1142 which it 

is perhaps desirable to repeat here : 

Their Lordships must express their complete- 
aspnt to the observations of learned Judges of the 
High Oonrt on the impropriety of a legal practi¬ 
tioner who has acted for one party in a dispute, 
such as there was in the case, acting for the other 
party in subsequent litigation between them rela¬ 
ting to or arising out of that dispute. Such con¬ 
duct ia, to say the least of it, open to misconcep¬ 
tion, and is likely to raise suspicion in the mind 
of the original client and to embitter the subse¬ 
quent litigation. 

That was the position before the learned 
District Judge and we are satisfied that in 

1. Maung Tha Tun v. Waddader, (1938) 25 A IR 

Rang 241 = 177 10 611 = 1939 R L R 14. 

2. Maung Sein Gyi v. Maneckjee, (1930) 17 A IR 

Rang 185 = 125 I G 262 = 8 Rang 44. 

S. U Ko Ko Gyi v. U San Mya, (1930) 17 A IR 
Rang 356=1930 Or 0 1233=128 I G 354=82 
Cr L J 116 = 8 Rang 446. 

4. Mary Lilian Hirs Devi v. Eunwar Digbija^ 
Singh, (1917) 4AIBPO80 = 42 IO 236= 
21 OWN 1337 (P 0). 
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the exercise of hia diaorebion, although ife 
is not for ua to say whether we should 
have arrived at the same oonoluaion — 
speaking for myself I think I might very 
well have done so—it was open for him to 
say that it was undesirable for Mr. Guha 
to continue to represent the party whom 
he claimed to represent and having arrived 
at this conclusion bona fide and given effect 
to it, we consider upon the authorities 
already cited that there are no grounds to 
interfere in revision. This application must 
accordingly be dismissed with costs 10 gold 
mohurs. 

Mya Bu J. — I agree. 

Mosely J.—I agree. I only wish to add 
that the order in question here is admit¬ 
tedly a ‘judgment’ as defined in S. 2 (9) of 
the Code, that is to say a statement given 
by the Judge of the grounds of a decree or 
order, and therefore here the powers of the 
Court are restricted as laid down in S. 85, 
Government of Burma Act and the ques- 
tion cannot be agitated in addition as one 
of general superintendence over the Courts 
as provided in S. 85 (l) of that Act. 

d.s./r.k. Application dismissed. 
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Mta Bu j. 

Babu Brij Mohan Kemka — Appellant. 

V. 

Abdul Majid and others —Respondents, 

Second Appeal No. 305 of 1937, Decided 
on 11th February 1938, against decree 
of Assist. Dist. Court, Amherst, in C. A. 
No. 29-A of 1937. 

(a) Transfer of Property Act (1882), S. 58— 
Equitable mortgage Intention to create secu* 
rity is neceuary. 

Where there is a loan, and document or docu- 
merits relating to the property alleged to have been 
mortgaged are deposited, the only other fact that 
need be established for the purpose of proving an 
alleged equitable mortgage is that such document 
or documents have been deposited with the inten« 
tion of oreating a security on the property men¬ 
tioned therein. It is not necessary that document 
or documents should disclose a title in the deposi- 

Beav 223 and 
^ ^ 1 1533 Rang 

held overruled by A I R 1938 Rang 149 

[P 186 0 2; P 186 0 1] 

(b) Civil P. C. (1908), O. 1, R. 1 - Father 
depositing conveyance in favour of sons to 
secure loan—Sons are not necessary or proper 
parties to suit against father. 

Where a father deposits a conveyance of immov 
able property executed by some one else in favour 


of bis three sons in order to secure a loan, such 
transaobion is not binding on the sons either on 
the basis that he is the manager or tho head of 
the family, and the sons being in a position to 
claim a paramount title to the father are nob 
necessary or proper parties to the suit against the 
father. [P mg q g] 

P. K. Baau — for Appellant. 

B. C. Guha — for Bespondents, 

Mya Bu J, — This case raises the 
question which is covered by the main 
judgment delivered in Civil Second Appeal 
No. 373 of 1936^ which was decided by 
a Full Bench of which I was a member. 
In that case I wrote a short judgment 
confirming the main decision at which 
my brethren arrived, but I did not deal 
with that part of the judgment which 
bears upon the question for determination 
in the present case, as I considered that 
that case could be disposed of without 
laying down the law that was involved in 
that part of the judgment and not because 
I considered that the law laid down there¬ 
in was open to question. The part of tho 
judgment in question runs as follows : 

In our opinion, the correct statement of the law 
is that in order to create a valid mortgage bydepo- 
sit of title deeds, under S. 58 (f), T. P. Act, it is 
not necessary that the whole, or even the most 
material, of the documents of title to the property 
should be deposited, nor that the documents depo¬ 
sited should show a complete or good title in the 
depositor. It is sufficient if the deeds deposited 
bona fide relate to the property . e • ♦ 

In arriving at the conclusion involved in 
this statement the English cases in (1866) 

3 Drew 679,^ (1857) 24 Beav 223^ and 
(1872) 26 L T 752'* were among the four 
cases relied on. These cases do support tho 
proposition that in order to create a valid 
mortgage by deposit of title deeds it is nob 
necessary that the whole or even the most 
material of the documents of title to the 
property should be deposited or that the 
documents deposited need not necessarily 
show a complete or good title in the depo¬ 
sitor and that it is sufficient if the deeds 
deposited bona fide relate to the property. 

I have no hesitation in supporting this 
proposition. In my judgment where there 
is a loan and document or documents rela- 
ting to the property alleged to have been 


1 . uniuambaram Chettiar v. Aziz Miah, reported 
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.mortgaged are deposited, the only other 
ifact that need be established, for the pur¬ 
pose of proving an alleged equitable mort¬ 
gage, is that such document or documents 
have been deposited with the intention of 
creating a security on the property men¬ 
tioned therein. In the present case, the 
appellant sues the four respondents, res¬ 
pondent 1 being the father of the other 
three respondents, for a mortgage decree 
upon an alleged equitable mortgage. The 
loan in question is alleged to be Rs. 500 
bearing interest at 1 per cent, per mensem 
secured by a promissory note executed by 
respondent 1 and by deposit by respondent 
1 of a deed of conveyance of immovable 
property executed by some one in favour of 
respondents 2, 3 and 4. According to the 
ruling in 11 Rang 239,® the deposit of such 
deed of conveyance, even if such deposit 
was made with intent to create a mortgage 
on the property therein mentioned, would 
fail to have the effect of creating a mort- 
gage, inasmuch as the deed did not disclose 
title in the depositor. But in the Civil 
Second Appeal No. 378 of 1936^ which was 
decided only on 26th January of this year, 
the decision in 11 Rang 239® was to that 
extent overruled. The Courts below when 
considering this question in the shape of 
the preliminary issue in the case did not 
have the advantage of the judgment in the 
Civil Second Appeal No. 373 of 1936^ and 
were bound to decide the case in accord¬ 
ance with the ruling in 11 Rang 239,® 
under which their decisions are correct. 
Now that the ruling in 11 Rang 239® has 
since been overruled, it follows that the 
order of the Courts below dismissing the 
suit on the ground that no equitable mort¬ 
gage was created by the deposit of the 
title deed by defendant 1 must be set aside. 


The real questions for determination with 
reference to the alleged equitable mortgage 
are whether the document or documents of 
title deposited relate to the property alleg. 
ed to have been mortgaged, and whether 
such deposit was made with intent on the 
part of the alleged mortgagor to create a 
mortgage of such property. On the allega¬ 
tions as they stand, the claim for a mort. 
gage decree not only against respondent 1 
but also against the other respondents is 
obviously untenable. The notion of the 
transaction entered into by respondent 1 

6 . V. E. E. M. A. R. Chettyar Firm v. Ma Joo 
Teen, (1933) 20 A I R Rang 299 = 147 1 0 
1105 = 11 Rang 239. 


having a binding effect on respondents 2, 3 
and 4, either on the basis of respondent I’s 
managership or his being the head of the 
family cannot be supported. In these cir¬ 
cumstances, even if the plaintiff succeeds 
in getting a mortgage decree such decree 
would be operative only as against defen. 
dant 1 and defendant 1 alone. The deed of 
conveyance which has been deposited is in 
the name of defendants 2, 3 and 4. Their 
attitude and that of defendant 1 himself is 
that the property belongs to defendant 2, 3 
and 4 and not to defendant 1. Defendants 
2, 3 and 4 are therefore in this suit in a 
position of parties claiming title paramount 
to that of the mortgagor. In these circum. 
stances defendants 2, 3 and 4 are not neces- 
sary or proper parties to the suit upon the 
alleged mortgage. The question as to who is 
the true owner will arise only in subsequent 
proceedings, if any, where the title of the 
mortgagor to the property alleged to be 
mortgaged is questioned. 

Therefore in setting aside the decree of 
the Court of first instance and in remand, 
ing the case to the trial Court, I direct that 
defendants 2, 3 and 4 be struck out from 
the suit, and that they are therefore no 
longer to be parties to the suit. Their costs 
in the Court of first instance and half of 
their costs in the District Court and in this 
Court are to be borne by the plaintiff, 
appellant. The case is now remanded to 
the trial Court for trial on the merits. As 
between defendant 1 and the plaintiff, coats 
will abide by the final result. There will be 
a certificate for return of court-fee on the 
memoranda of appeal in the District Court 
and in this Court under S. 13, Court-fees 
Act. 

s.g./r.k. Case remanded. 
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Roberts C. J. and Mosely J. 

Ah Chone — Appellant. 

V. 

P. A. Mohamed Ali and others — 

Respondents. 

Miscellaneous Appeal No. 35 of 1938, 
Decided on 16th November 1938, against 
orderofDist. Court, Amherst, D/-1-4-1938. 

Insolvency—Priority—Insolvent permitted 
by Official Assignee or creditors to trader 
Person advancing money to insolvent for carry¬ 
ing on business — Official Assignee and credi¬ 
tors cannot claim upon sucb person to have 
these assets applied for their own benefit—* 
Claim of such person has prior charge over 
that of receiver. 
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If the Official Assignee or creditors have permit¬ 
ted the insolvent to trade, they cannot claim upon 
the person, who may bo allowed to supply him 
with stock-in-trade, materials or cash for the pur¬ 
pose of carrying on his business, to have those 
assets taken and applied for their own benefit in 
-the insolvency. Their object in allowing him to 
trade must be taken to be with a view to obtain 
some advantage out of the surplus profits which 
have been acquired when the trading is over and 
all necessary outgoings incident to the trading 
have been paid. The claim of person who has sup* 
$>lied money for business constitutes a prior charge 
over any claim by the receiver : (1766) Amb 630; 
■(18SS) 4 DeO M andG 395 : 8 M I A 339 (P C) 
■and (1875) 44 L J C P 396, Bel. on. [P 187 C 2] 

P, K. Basu —■ for Appellant. 

K. C. Sanyal — for Respondent 1. 

Roberts C. J. — This appeal comes 
before us in the following circumstances: 
One Ah Yin was adjudged insolvent under 
the Provincial Insolvency Act on 11th April 
1936. His discharge was refused in January 
the following year, and in September 1936, 
being desirous of carrying on business as 
a contractor, he made an application to the 
District Judge of Amherst in order that his 
position might be ascertained and regu¬ 
larized. Thereupon, on 12bh September 
1936, the learned District Judge made a 
general order in the following terms : 

Mr. Rahim files an application for an order to 
•deposit one-fifth of the nett income into Court. 
No such order can be made now as discharge has 
been refused, no conditional discharge being grant- 
•ed with any stipulation as to future earnings. 
There is no prohibition against the insolvent 
undertaking work, but he will be liable to account 
for all his earnings and pay the surplus into Court 
after necessary expenditure for the subsistence of 
'himself and his family. 

After this order had been made the 
•insolvent went to the present appellant Ah 
Cbone to whom he disclosed the position 
and to whom he showed the order and 
obtained advances from him whereby to 
carry on his business as a contractor. 
When the bills came, one of the creditors 
•moved for payment into Court, and it is 
now sought to say that the words “account 
for all his earnings” in the order of the 
learned District Judge must mean “account 
for all his gross receipts from all sources,” 
and that all property acquired by him at 
any time after the date of his adjudication 
and before his discharge, by reason of the 
words of the Provincial Insolvency Act, 
vests forthwith in the receiver. I notice in 
the judgment of the learned District Judge 
an observation that even if the insolvent 
created a charge in favour of his creditor, 
the latter would have no remedy in the 


Insolvency Court. This conclusion was 
arrived at by reason of the fact that the 
relevant authorities were not cited to the 
learned District Judge. 

It is clear from a long line of English 
cases that if a man having a lien stands by 
and lets another make a new security, he 
shall be postponed. Those were the words 
of Lord Camden in (1766) Amb. 630^ and 
the same principle was laid down in (1853) 
4 De G M & G 395.^ The English autho¬ 
rities have been applied in 8 M I A 339* 
in which Lord Kingsdown, who delivered 
the judgment of the Board, dealt with the 
then Indian Statutes (llth and 12th Viet, 
c. 2l), under Sec. 7 of which the assignee 
obtained rights over the insolvent's pro. 
perty. Another case which is in point is 
that in (1875) 44 L J C P 396,* and the 
cases which I have cited have never been 
seriously questioned. Again in (1894) 1 
Q B 425,^ it is clear that the distinction 
which was discussed there between the 
personal earnings of an insolvent and the 
profits of his trade was one between nett 
earnings and nett profits. It has never 
been at any time suggested that if the 
Ofi&cial Assignee or creditors permitted the 
insolvent to trade, they can claim upon the 
person who may be allowed to supply him 
with stock-in-trade, materials or cash for 
the purpose of carrying on his business, to 
have those assets taken and applied for 
their own benefit in the insolvency. Their 
object in allowing him to trade must be 
taken to be with a view to obtain some 
advantage out of the surplus profits which 
have been acquired when the trading is over 
and all necessary outgoings incident to the 
trading have been paid. 

Accordingly, in my opinion, the decision 
of the learned District Judge was wrong, 
and this appeal must be allowed and the 
Judge directed to deal with Ah Chone’s 
application upon its merits, his claim, if 
substantiated, being one which constitutes 

1. Troughton v. Gitley, (1766) Amb 630=27 E R 
408. 

2. Tucker v. Hernaman, (1853) 4 De G M and G 
395=22 L J Ch 791=17 Jur 723=1 Sm and 
G 394=43 E R 661. 

3. Moses Kerakoose v. Benjamin Brooks, (1859-61) 

8 M I A 339=4 W R P 0 61=1 Suther 
426=1 Sar 778 (P C). 

4. Engelback v. Nixon, (1875) 44 L J C P 396= 

10 OP 645=33 LT 831. 

-5. In re Rogers ex parte Collins, (1894) 1 Q B 426 
=63 L J Q B 178=10 R 469=70 L T 107= 

1 Manson 387. 
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a prior chage over any claim by the receiver. 
Costs seven gold mohurs. 

Mosely J.—I agree. 

d.s./r.k. Appeal allowed. 
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Mosely J. 

Maung Ba — Appellant. 

V. 

Maung Tha Kyu and another — 

Respondents. 

Second Appeal No. 340 of 1937, Decided 
on 5th April 1938, from Judgment of Asst. 
Dist. Court, Thayetmyo in C. A. No. 13.T 
of 1937. 

Registration Act (as amended in 1929). S. 49— 
Proviso~-Suit against mortgagee for redemption 
of usufructuary mortgage effected in 1900 for 
Rs. 95 by unregistered deed but accompanied 
by delivery of possession — Suit against pur¬ 
chaser—Property assessed in mortgagee’s name 
and sold in execution of decree—Terms of docu¬ 
ment held could only be proved by document 
even though there was delivery of possession— 
Document held inadmissible in evidence under 
S. 49—No evidence whatever could be given of 
terms of transaction—Proviso to S. 49 held did 
not apply. 

P sued for redemption of a usufructuary mort¬ 
gage of certain lands made in 1900 for Rs. 95 to D 
by an unregistered deed but accompanied by deli¬ 
very of possession. The lands were assessed in D's 
name for about 14 years prior to the suit. D'& 
interest in the land was sold in execution of a 
decree and was purchased by A : 

Held since the amendment of 1929 of the Regis¬ 
tration Act the terms of a mortgage in suit could 
only be proved by the document itself even though 
there was delivery of possession and the document 
was inadmissible in evidence under 8. 49, Regis¬ 
tration Act. No evidence whatever could therefore 
be given of the terms of the transaction in suit. 
The proviso to Sec. 49 did not apply as right con¬ 
ferred by Sec. 63 (A), T. P. Act, was a right only 
available to a defendant to protect his possession. 
In any case the purchaser A had no notice of the 
mortgage, the land being entered in the mort¬ 
gagee’s name \ A I R 1918 Cal 828 ; A I R 1931 
Mad 352 ; 8 All 406 and AIR 1936 Cal 628, 
Ref. : A J R 1928 All 726 ; AI R 1917 Bom 203; 
AIR 1921 Mad 337 and AIR 1921 XJ B 3, 
Disting. [P 189 0 1» 2] 

K. C. Sanyal — for Appellant, 

Kyavy Din — for Respondents. 

Judgment. —The parents of the plaintiff- 
respondents Maung Tha Kyu and Maung 
Tha Htu sued for redemption of a usu¬ 
fructuary mortgage of certain lands made 
in 1900 for the sum of Rs. 95 to defen¬ 
dant 1, U Khan Sit, by unregistered deed 
Ex. B, accompanied by delivery of posses¬ 
sion. It would appear from the evidence 
that the land has been assessed in U Khan 
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Sit’s name from about 14 years ago- 
Recently U Khan Sit’s interest in the land 
was sold in execution of a decree in favour 
of defendant 2 Chettyar hrm and purchased 
by defendant 3, appellant Maung Ba. The 
plaintiffs obtained a decree in the trial 
Court which was upheld on appeal by the 
learned Additional District Judge. The 
question for decision is whether there was 
any admissible evidence of the terms of the 
transaction in question, for of course the 
plaintiffs could only succeed in their suit 
on proof of the terms of the contract and 
in particular of the amount for which they 
were entitled to redeem. 

Section 59, T. P. Act, enacts that where 
the principal money secured is less than 
Rs. 100 a mortgage may be effected either 
by a registered instrument or (except in 
the case of a simple mortgage) by delivery 
of the property. S. 4 lays down that S. 59 
shall be read as supplemental to (that is to 
say added to) the Registration Act. S. 17 
Registration Act, makes registration com- 
pulsory only in the case of mortgages to the 
amount of Rs. 100 and upwards. S. 49 of 
the same Act provides that no document re- 
quired by S. 17 or by any provision of the 
Transfer of Property Act to be registered 
shall (c) be received as evidence of any trans¬ 
action affecting such property unless it has 
been registered. (The words italicized were 
inserted by Sec. 10, Transfer of Property 
Supplementary Act, 1929.) The proviso to- 
the Section however enacts that unregis¬ 
tered documents affecting immovable pro¬ 
perty and required by the Registration Act 
or the Transfer of Property Act to be regis¬ 
tered may be received as evidence of a con¬ 
tract in a suit for specific performance or 
as evidence of part performance of a con¬ 
tract for the purposes of S. 53.A, Transfer 
of Property Act. Provided that nothing in 
the Section shall affect the rights of a trans¬ 
feree for consideration who has no notice 
of the contract or of the part performance 
thereof. 

In addition, we have to consider the 
effect of S. 91, Evidence Act, which says 
that when the terms of a contract have- 
been reduced to the form of a document^ 
no evidence shall be given in proof of terme 
of such contract except the document itself 
or secondary evidence of its contents where- 
admissible. Both the lower Courts found 
that the unregistered document in question 
was admissible in evidence. It is clear 
however that this could no longer be held 
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to be the ease since the amendment of the 
Registration Act in 1929. It was previously 
held that the effect of S. 4, T. P. Act, was 
merely to add to the list of documents of 
which registration was compulsory, and 
not to include them in S. 17 so as to bring 
them within the scope of S. 49: see 50 All 
986,^ the judgment of Macleod C. J. in 41 
Bom 550^ and 44 Mad 55.® These cases, it 
may be remarked, were not cases where the 
terms of the documents were in question, 
but only where the nature of the contract 
or the nature of possession was in dispute. 
The case cited by the lower Appellate Court 
—4 U B R 80^—was a case on all fours 
with the present one, and it was held there 
that such a document was admissible in 
evidence because the Registration Act then 
in force did not require registration of it. 
That case was decided prior to the amend¬ 
ment of Sec. 49, Registration Act in 1929, 
which came into force on 1st April 1930. 
Another decision is 21 C W N 1149.® It 
was said there : 


Where there is a grant and a writing to support 
it, oral evidence of the terms of the grant is 
excluded. That would seem to be so even when the 
grant is made not by the document, but by the 
delivery of possession which accompanies it ... . 
Though the document does not confer title and is 
merely evidentiary, it still seems to be the only 
admissible evidence of the nature and terms of the 
transaction. 


60 M L J 293,® a case decided after Isfc 
April 1930, dealt with an unregistered 
lease of 1924. The amendment to S. 49, 
Registration Act was not considered there, 
though as was said in 8 All 405’ the ques. 
tion of admissibility being a matter of pro¬ 
cedure is governed by the present law. I 
agree with the learned authors of Mulla’s 
Commentary on the Transfer of Property 
Act {see p. 262, Edn. 2), that the right con¬ 
ferred by S. 53 (a) is a right only available 
to a defendant to protect his possession. 
That is sufficiently plain from tie language 

1. Sohan Lai v. Mohan Lai, (1928) 16 A I E All 
726=118 I 0 177=50 All 986=26 A L J 
1084 (P B). 


2. Dawal v. Dharma, (1917) 4 A I R Bom 203= 

41 1 0 273=41 Bom 550=19 Bom L R 622. 

3. Rama v. Gowro, (1921) 8 A I R Mad 337=59 

I 0 350=44 Mad 65=39 M L J 639 (P B). 

4. Maung Po Din v. Maung Po Nyein, (1921) 8 

A I R U B 3=66 I 0 360=4 U B R 80. 


6. Sheik Juman v. Mohammad Nobineoaz, (1918) 
6 A I R Cal 828=41 1 0 779=21 OWN 1149. 
6. Gnanaprakasam Pillai v. P. B. Vaz, ( 1931 ) 18 
AIR Mad 862=131 1 C 621=60 M L J 293. 


7. Khuda Bakhsh v. Sheo Din, (1886) 8 All 406 
=1886 AWN 170. 


of the Section : see 62 Cal 294.® But in any 
case it is evident here that the transforoo 
defendant.appellant Maung Ba had no 
notice of the usufructuary mortgage—the 
land being in the mortgagee’s name. It is 
clear, I consider, since the amendment of 
the Registration Act that the terms of the 
mortgage now in suit could only be proved 
by the document even though there was 
delivery of possession, and this document 
is inadmissible in evidence under Sec. 49, 
Registration Act. No evidence whatever 
therefore can be given of the terms of the 
transaction in suit. This appeal will be 
successful and the decree of the Appellate 
Court reversed with costs throughout. 

R.M./r.k, _ Appeal a llowed, 

8. In re Jambad Coal Syndicate, Ltd., (1936) 23 
A I R Cal 628=163 I C 845=62 Cal 294. 
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Mya Bu AND Sharpe JJ. 

Rev. Po Tun — Petitioner. 


V. 

Ma Chit and another — Respondents. 

First Appeal No. 128 of 1937. Decided 
on 23rd December 1937, from Judgment of 
Dist. Court, Pokokku, in C. R. No. 5 of 
1936. 

(a) Practice-Pleadings —All material facts 
should be pleaded concisely—Duty of pleaders 
explained. 


^ uniy materiai tacts should be pleaded. AH mate, 
rial facts must be pleaded, but they should be 
pleaded concisely. The pleading stage of a suit is 
the most important stage, for there the founda¬ 
tions ought to be so laid that success may be 
achieved. Slackness in pleadings is unfair both to 
the Courts m which they are filed and also to the 
htigants. Judges have many and various eases to 
d^l with, and It IS the duty of the advocates and 
pleaders to assist them from the inception of a 
suit by a pro^r presentation of their cases. It is 
for Judges to decide as between contesting parties 
the points raised by the issues ; Judges ought not 
to have to find out what the plaintiff’s real case is 
as distinct from the one pleaded, and then to find 
out what the defendant’s real case is, and then 
decide the matter. Advocates and pleaders have a 
duty to their clients to give due attention to their 
cases from the start and not merely when the 
hearing stage is reached. The drafting of the nlead- 
important, and may frequently be as 
difBcult, as the presentation of the case in Court. 
Good pleadings take time, and it is the pleader’s 

thought 

to the pleadings which bear his name. ^ 

(b) Divorce Act (1869), S. 14-ConvfcHon of 
husband or wife for criminal offence is no 
ground for desertion by other party. 

The conviction and imprisonment of a husband 
or wife for an offence against the criminal law is 
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DO justification to the other party for refusing to 
live with him or her. However painful it mav be 
for a respectable man to have a wife who has been 
convicted of felony, such conviction does not 
justify him in deserting her : (1882) 7 P D 76, 
Foil. [P 194 C 2] 

(c) Divorce Act (1869), S. 14 — Wife con- 
victed and imprisoned—After release from jail, 
wife living with her parents and earning her 
livelihood—Adultery of wife—Husband’s neg¬ 
lect of wife held did not conduce to her 
adultery. 

A wife was convicted and imprisoned for com¬ 
mission of a criminal offence. After release from 
jail, she got a job and was earning her livelihood 
and lived with her parents. While being so, she 
committed adultery : 

Held that the neglect of the wife bythehusband 
was not such as to conduce to her adultery. 

[P 194 C 2 ; P 195 C 1] 

(d) Divorce Act (1869), Ss. 55, 14 — Case 
falling under Proviso to Sec. 14 — High Court 
can in appeal decide whether decree for disso¬ 
lution should be passed if evidence on record is 
sufficient. 

Section 55 read with 0. 41, Rule 24, Civil P. C., 
gives the High Court, sitting on appeal, power, 
when the case falls within the Proviso to S. 14, to 
say whether or not a decree for dissolution of mar¬ 
riage should be passed, if it is of opinion that the 
evidence upon the record is sufficient to enable it 
to do so. [P 195 0 2] 

Williams — for Petitioner. 

Sharpe J. — On 2ud April 1923 peti- 
tioner, who was then a widower, 33 years 
of age, married the respondent Ma Chit, 
who was then a widow and one year his 
junior in age. She was already the mother 
of two children. The marriage took place at 
the Methodist Church at Pokokku, and at 
Pokokku they lived together after their 
marriage. The wife, apparently, was engaged 
in employment after the marriage as a 
nurse in the Pokokku Civil Hospital ; the 
husband was, and still is, a Methodist 
Minister. 

Prior to his marriage the petitioner had 
opened a deposit account in the Post Office 
Savings Bank. Within a week or ten days 
of their marriage the wife was in need of 
money and the petitioner gave her his 
Savings Bank Pass Book and application 
for withdrawal of Es. 400, which the res. 
pondent wife duly withdrew. This only left 
Es. 6-10-0 in the account. Six months later 
the wife was again in need of money, and 
went to Mr. Breadon and asked if he would 
sell his wife’s nagats ” and hair pin to a 
Mr. Earn Chandra. Mr. Breadon thereupon 
entrusted her with the jewellery and took as 
security, pending either the return of the 
jewellery or receipt by him of the purchase 
money, the petitioner’s Savings Bank Book, 


the entries in which the wife had forged so 
as to show an apparent credit balance of 
Es. 1106-10-0 instead of only the Es. 6-10.0 
which was the true figure. The price which 
Mr. Breadon required was Es. 3500. The 
wife never attempted to sell the jewellery 
to Mr. Ram Chandra but pawned it with U 
Po Pe for Es. 2000. When the petitioner 
came to know of the wrongful pledge of the 
jewellery, he not unnaturally wanted to 
save his newly married wife or at least 
delay the institution of the prosecution 
which threatened. He managed to get his 
pass book from Mr. Breadon and saw that 
he apparently had Rs. 1106-10-0 to his 
credit. He begged U Po Pe not to prose- 
cute his wife and told him he would with¬ 
draw Rs. 1000 at once and wire for another 
Rs. 1000 from his wife’s relations in Lower 
Burma. U Po Pe agreed to accept Es. 1000 
at once and to wait a few days for the 
balance. So the husband took his pass 
book to the Post Office and applied to 
withdraw Rs. 1100. The pass book itself 
was so well forged that at first it was 
thought by the Post Master that the credit 
balance was Rs. 1106-10-0 but the forgery 
was discovered when the Savings Bank 
Registers were referred to. The wife was 
arrested and on 3rd December 1923 she 
was convicted, under S. 406, 1. P. 0., of a 
criminal breach of trust in respect of the 
jewellery, for which she was sentenced to 
nine months’ rigorous imprisonment. In 
respect of the Savings Bank account trans¬ 
action, the wife was subsequently, and 
while in prison serving her sentence, prose¬ 
cuted for forgery of the pass book and the 
husband for attempted cheating. The wife’s 
confinement while in Myingyan Jail caused 
the duration of the second criminal pro¬ 
ceedings to be somewhat lengthened, and 
it was not until 4th August 1927 that the 
case ^as cftncluded. The wife was found 
guilty of forgery, under Sec. 467,1. P. 0., 
and sentenced to three years’ rigorous 
imprisonment, such sentence to run con¬ 
currently with the one for the criminal 
breach of trust. The husband was acquitted, 
the Magistrate who tried the case remark¬ 
ing : 

I doubt that he had auj intention of cheating 
the Government. It is very doubtful that he 
knowingly tried to cheat the Post Office. I will 
give the benefit of doubt to him. He is acquitted 
accordingly. 

In January of the following year (1926) 
the husband was transferred from Pokokku 
to Pyawbwe. On 26th August 1926 the 
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huaband,presumably antioipafeing his wife’s 
early release from jail, caused a notice to 
be inserted in “The Rangoon Gazette” in. 
forming the public that he would not be 
responsible for any debts incurred or to be 
incurred, by his wife, who, so said the 
notice, had left his protection on 22nd 
October 1923, which be it noted, is the date 
upoQ^ which the wife (sic) had attempted 
to withdraw the Es. 1100 from her hus¬ 
band’s deposit account with the Post Office 
Savings Bank. The date upon which the 
wife was released from jail does not appear; 
it may probably have been in the early 
part of 1927, The husband’s own evidence 
in the present ease is that he did not know 
when his wife was released from jail, and 
that she did not go to him after ^release. 
He must however have had some idea as 
to when it was likely to occur. His own 
child which was born in jail, was, according 
to the petitioner, sent to him on 15th May 
1927, that was the first time, he says, that 
he had seen it. At some unspecified date in 
1927 he was transferred from Pyawbwe to 
Mandalay, and he further admits that, 
after his wife's release from jail, not only 
did he hear that she went and lived at 
Bassein, but she wrote to him asking for 
maintenance—a request which he refused 
to grant. Some correspondence passed be. 
tween him and a Mrs. Shwe Hla, act. 
ing for the wife, with a view to their 
resuming the married life, but the hus¬ 
band, despite his position as a Christian 
Minister of Religion, took up the atti¬ 
tude—I quote his own words : “So long 
as she did not give up her bad habits, I 
cannot receive her in my house.” Neither 
Mrs. Shwe Hia nor his wife made any fur¬ 
ther move in the matter, nor did the hus¬ 
band. The parties remained apart, he in 
Mandalay and she in Bassein, where she 
took up employment as midwife under the 
Bassein Municipality. Subsequently she 
met respondent 2, Maung Thein Maung, 
who was a clerk also employed by the Bas¬ 
sein Municipality.^ That he and the respon. 
dent wife have since committed adultery 
admits of no doubt. It is not possible to 
flay from the evidence when it first took 
place but on 24th August 1932 the respon¬ 
dent wife gave birth to a child of which 
Maung Thein Maung was the father. 

The petitioner husband says that he knew 
nothing of his wife’s adultery until he heard 
in 1932 of the birth of the child born to her 
and Maung Thein Maung in the previous 


years. Both the husband and the wife aro 
domiciled in Burma and profess the Chris- 
Man religion, and so. on 14th September, 
the husband presented a petition to the 
District Court of Pokokku, under Sec. 10, 
Divorce Act, praying that his marriage 
might be dissolved on the ground of his 
wife’s adultery with Maung Thein Maung. 
The wife sent her written statement by 
post. Id it she alleged that her conviction 
at Pokokku for the offences to which I 
have already referred was due to her 
shouldering the fault of the petitioner, and since 
h$r release, as her home town was Bassein^ and as 
there was nobody to meet her and her son. who 
was given birth to while undergoing imprison¬ 
ment, she returned to Bassein. 

According to her, she 

wrote to the petitioner several times, but there 
was no answer .... in reality the petitioner had 
deserted the respondent for the last 13 years with- 
out supporting either the child or the respondent. 

She added however that in any case she 
was not desirous of contesting the case and 
was quite willing that the marriage should 
be dissolved. Maung Thein Maung also 
sent a written statement by post but nei. 
ther he nor the wife appeared at the hear, 
ing to contest that suit. The learned 
District Judge found that the respondent 
did commit adultery with Maung Thein 
Maung, but, quite properly, having regard 
to the wife's written statement which was 
before him, he did not thereupon pro- 
nounce a decree under the first part of See. 

14 of the Divorce Act; for the reason that 
the proviso to that Section enacts that 
the Court shall nob be bound to pronounce such 
decree . ... if the petitioner has, in the opinion 
of the Court, been guilty of unreasonable delay in 
presenting or prosecuting such petition, ... or 
of having deserted or wilfully separated himself or 
herself from the other party before the adultery 
complained of, and without reasonable excuse or 
of such wilful neglect or misconduct of or towards 
the other party as has conduced to the adultery. 

It was therefore necessary for the learned 
District Judge first of all to find whether 
or not the petitioner had been guilty of 
such conduct as made the pronouncement 
by him of a decree not a matter of obliga- 
tion under the first part of Sec. 14 but a 
matter of discretion under the proviso to 
that Section; and then, if he came to such 
findings as made it a matter of discretion, 
to exercise his discretion as to whether, on 
the particular facts and in the particular 
circumstances of this case, he would grant, 
the relief prayed for by the petitioner. It 
was here that the learned District Judge fell 
into some confusion of thought. I think he 
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was undoubtedly led into making at any 
rate part of bis mistake by the petitioner’s 
advocate inserting para. 4 in the petition. 
Time and again I find that plaints, peti¬ 
tions and written statements infringe the 
most elementary rules of pleadings. The 
general function of pleadings was well 
stated by Lord Jessel M. R. in (1876) 3 
Ch D 637,^ at p. 639 where he said : 

The whole object of pleadings is to bring the 
parties to an issue. . . . The whole meaning of the 
system is to narrow the parties to definite issues, 
and thereby to diminish expense and delay. 

I often wonder whether some of the 
pleaders whose names appear on the plead¬ 
ings which come before me, have ever 
heard of O. 6, R. 2, Civil P. C : 

Every pleading shall contain, and contain only 
a statement in a concise form of the material facts 
on which the party pleading relies for his claim 
or defence, as the case may be. 

Only material facts should be pleaded, 
all material facts must be pleaded, but they 
should be pleaded concisely. How often do 
pleaders fail to realize that the pleading 
stage of a suit is the most important stage, 
for there the foundations ought to be so 
laid that success may be achieved. It is by 
no means uncommon for a case to come up 
to this Court on second appeal, there to 
be decided upon a point which was never 
taken or argued in either of the Courts 
below, simply because it did not appear 
upon the pleadings to be a point in the 
case. At a late stage a case comes into the 
hands of a fresh advocate who sees the 
true point, and then raises it. Slackness in 
pleadings is unfair both to the Courts in 
which they are filed and also to the liti¬ 
gants. Judges have many and various cases 
to deal with and it is the duty of the advo¬ 
cates and pleaders to assist them from the 
inception of a suit by a proper presentation 
of their cases. It is for Judges to decide as 
between the contesting parties the points 
raised by the issues; Judges ought not to 
have to find out what the plaintiff’s real 
case is as distinct from the one pleaded, and 
then to find out what the defendant’s real 
case is, and then decide the matter. We in 
this Court are frequently asked to vary the 
decision of the Courts below, not because 
a Judge has wrongly decided a point of 
law but because a Judge has omitted to 
decide some point of law to which his 
attention was never drawn by either advo¬ 
cate and which he himself inadvertently 
overlooked, and then it is urged b efore us 

1, Thorp V. Holdswotth, (1876) 3 Ch D 637=46 
L J Oh 406. 


that injustice will be done to the appellant 
if we do not go into this new point. The 
possibility of any injustice being done arises 
directly from the appellant’s advocate’s 
failure to do his duty in the early stages of 
the case. Advocates and pleaders have a 
duty to their clients to give due attention 
to their cases from the start and not merely 
when the hearing stage is reached, as so 
many practitioners apparently think. The 
drafting of the pleadings is as important, 
and may frequently be as difficult, as the 
presentation of the case in Court. Good 
pleadings take time, and it is the pleader’s 
duty to take time over, and to give careful 
thought to, the pleadings which bear his 
name. Now what happened in the present 
case? This is a husband’s petition for dis¬ 
solution and accordingly, by Sec. 10 of the 
Divorce Act, the only ground upon which 
the petitioner can ask for the dissolution of 
his marriage is that his wife has been 
guilty of adultery. Para 4 of the petition 
alleges 

that since the petitioner's wife had left the 
threshold of the jail after serving the term of 
imprisonment, the petitioner’s wife never ^me 
back to the petitioner and that she had been living 
in separation up to the present time at Bassein. 

That paragraph therefore contains wholly 
immaterial allegations and accordingly in¬ 
fringes O. 6, R. 2. The mischief which is 
done by these irregularities in pleading is 
shown by the fact that in the present case 
the learned District Judge was led to frame 
the following issue (3): “Did she” (mean¬ 
ing thereby the wife) “desert her husband, 
the petitioner as alleged in para. 4 of the 
plaint?” It was wholly unnecessary to 
determine any such issue. Although neither 
of the respondents appeared to contest the 
case, it was the duty of the learned District 
Judge, having regard to the allegations 
made by the wife in the first three para¬ 
graphs of her written statement, to con¬ 
sider, in the event of his being satisfied 
that the wife had committed adultery, 
whether the petitioner had been guilty 
(a) of unreasonable delay in presenting his 
petition, (b) of having deserted or wilfully 
separated himself from his wife before the 
adultery complained of, and without rea¬ 
sonable excuse, or (c) of such wilful neglect 
or misconduct of or towards his wife as had 
conduced to the adultery. It will thus be 
seen that one of the issues proper to be 
determined was whether the husband had 
deserted his wife, not whether the ^ifo 
had deserted her husband, which is how 
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Ihe mattor was put in tha third issue 
framed in the Court below. The three 
matters which I have mentioned did receive 
"the attention of the learned District Judge 
although he framed no specific issues about 
them ; he considered them when he was 
deciding the latter part of the fifth issue 
which he had framed in the following 
terms : 

Whether respondent 1 oommitted adultery with 
•respondent 2 and did they have an issue to the 
'Union as alleged ? If so, is the petitioner entitled 
'to the relief claimed ? 

The learned District Judge held that the 
wife had not deserted her husband ; that 
finding was however for reasons herein, 
^before appearing, an entirely immaterial 
consideration, and I feel certain that it 
was his initial error in permitting himself 
to enter upon that unnecessary enquiry 
that created the confusion in his mind 
which finally resulted in his never consi. 
dering whether he ought to exercise his 
discretion in the petitioner's favour. 

The learned District Judge’s findings on 
the other three points may be summarized 
as follows : It was the duty of the peti¬ 
tioner to enquire from the jail authority 
as to the time of his wife’s release and as 
to her whereabouts; and, if be failed to do 
so, it was only natural for his wife to 
•return to her parents at Bassein. The peti- 
'tioner admitted (a) that he beard that that 
is what in fact she did do after her release, 
'(b) that be did not send her any mainten. 
ance although she wrote and asked for it, 
and (c) that he wrote and said that so long 
as his wife did not give up her bad habits, 
be could not receive her in bis house. The 
dearned District Judge found that, from the 
4ime of her release in 1927, the petitioner 
did not take the slightest trouble either to 
maintain his wife or look after her and 
give her his protection, and that, by that 
neglect he “allowed her to fall into 
temptation with other men. Even then the 
petitioner waited until the end of the year 
1936 before he filed this petition for 
divorce ... I am of opinion,” the learned 
District Judge went on, 

^hat the petitioner, the Beverend U Po Tun, 
absolutely neglected his wife on account of the 
fact that aha had been sent to jail for criminal 
breach of trust and forgery and allowed her to 
cemain at the mercy of the world without offering 
any kind of maintenance. Besides, there has been 
undue delay in spite of the explanation of the 
petitioner that he had to apply for permission to 
the Methodist Clergymen in England and collect 
evidence. It seems &at he has taken about 9 or 10 
years to do so. Therefore the petition will stand 
•dismissed. 

1989 B/26 & 26 


In effect, the learned District Judge 
found that the petitioner bad been guilty 
(a) of unreasonable delay in presenting his 
petition; (b) of having, without reasonable 
excuse, deserted hie wife before the adultery 
complained of, and (c) of such wilful neglect 
of his wife as had conduced to the adultery. 
The pronouncement of a decree of dissolu¬ 
tion of marriage therefore became a matter 
of the discretion of the Court instead of a 
matter of right for the petitioner. The fact 
that the learned District Judge arrived at 
the conclusions on this point which he did, 
did not necessarily debar the plaintiff from 
obtaining relief; it was for the Judge then 
to consider which way he would exercise 
his discretion. Unfortunately, the learned 
District Judge does not appear to have 
considered that matter. Having found the 
abovementioned three facts against the 
petitioner, he said “therefore the petition 
will stand dismissed.” It is clear that he 
read the opening words of the Proviso to 
S. 14, Divorce Act, as’if it read “Provided 
that the Court shall be bound not to pro. 
nounce such decree if ... . “instead of the 
actual words, which are : “Provided that 
the Court shall not be bound to pronounce 

such decree if.” He read the word 

not” in the wrong place. 

The petitioner, being aggrieved, appealed 
to this Court. His main grounds of appeal 
are that the learned District Judge erred 
in holding (a) that it was the petitioner's 
duty to enquire from the jail authorities 
as to his wife's whereabouts on her release, 
and (hi that she fell into temptation as a 
result of being neglected by the petitioner 
after her release; further, that his wife 
never replied to the letter in which the 
petitioner said that he could not have her 
back so long as she did not give up her bad 
habits; also, that there was a reasonable 
explanation of such delay as there was in 
presenting the petition; and finally, that in 
any event the petitioner had reasonable 
excuse for neglecting his wife and had just 
and sufficient cause for living apart from 
her. In the eleventh ground of appeal it is 
said that the trial Court erred in not exer¬ 
cising its discretion in favour of appellant 
and granting him a divorce.” 

I will first deal with the question of the 
delay in the presentation of the petition. 
The petitioner’s own evidence is that the 
first he knew of his wife’s adultery was 
when he learnt that she had given birth 
to a child which he knew could not possibly 
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be his. He says he did not know of that 
event until 1933. The petition was pre¬ 
sented in September 1936. He had, he 
says, first of all to obtain permission from 
the Methodist Clergymen’s Conference in 
England to file his petition, and he was not 
granted that permission until about Janu¬ 
ary 1936. No doubt he being a Methodist 
Minister, would have to obtain such per. 
mission, and no doubt it took some time to 
obtain. Presumably, the petitioner would 
have got his evidence together before apply¬ 
ing for that permission, and therefore it may 
well bo that he was not ready to make his 
application to England till, say, 1934. I 
have no reason to doubt his word when he 
says that he did not obtain that permission 
until January 1936. There was then some, 
but not, in my opinion, too much delay till 
September 1936. It is, perhaps, somewhat 
unfortunate that the learned District Judge 
did not examine the petitioner more 
thoroughly on this part of the case but it is 
quite clear that the learned Judge was 
wrong in saying that it took the petitioner 
nine or ten years to obtain the necessary 
permission and to collect his evidence. It 
can be no more than three or three and a 
half years, according to the month in 1933 
(which is unspecified) in which ithe peti¬ 
tioner first knew of his wife’s adultery. A 
period of nine or ten years takes us back to 
the time of the wife’s release from jail, 
which is not the proper date from which 
to start, having regard to the petitioner’s 
evidence as to the date of his first know¬ 
ledge of his wife’s adultery. I think that in 
all the circumstances of this case, the delay 
in the presentation of the petition was not 
unreasonable. 

I will now consider the learned District 
Judge’s findings as to the petitioner’s deser¬ 
tion and neglect of his wife. I think there 
was ample evidence, largely to be found in 
the petitioner’s own admissions, that he 
did desert his wife before the adultery com¬ 
plained of, and that there was no reason¬ 
able excuse for his doing so. Not only was 
there ample evidence to support the learned 
District Judge’s finding on that point but 
in my judgment the finding of the Court 
below was the only possible one upon the 
evidence. In (1882) 7 P D 76,^ a case to 
which I myself called attention during the 
argument before us and which is a very 
similar case to the present one. Sir James 
Hannen held that __ 

2. Williamson v. Williamson, (1882) 7 P D 76=: 

&1 L J P 64=46 L T 920=30 W R 616. 


the conviotion and imprisonment of a husband 
or wife for an ofience against the oriminal law is 
no justification to the other party for refusing to 
live with him or her. However painful it may be 
for a respectable man to have a wife who has been 
convicted of felony, such conviction does not 
justify him in deserting her. 

Mr. Williams, on behalf of the appellant,, 
called our attention to the case in 10 Bang 
299^ wherein it was held that the dicta of- 
Judges in England cannot be regarded as 
laying down principles or rules of practice 
by which the discretion of a Judge in any 
other case is fettered or limited. But that 
ruling in 10 Bang 299^ does not affect this 
part of the present case. I have not yet 
reached the point where the exercise ot 
discretion has to be considered. It is only 
where the dicta of Judges in England 
explain the tests which they would respec¬ 
tively apply in exercising their discretion 
to grant or refuse a divorce in the parti- 
cular cases before them that it must 
borne in mind that they are, to use the- 
words of the Master of the Rolls in Wickine^ 
V. Wickinsy'TaetQly illustrations of matters 
to which the Court will have regard in 
coming to a judicial determination on tbe- 
matter,” namely as to how it will exercise 
its discretion. In my judgment, Sir James 
Hannen laid down in (1882) 7 P D 76* 
a definite proposition of law; the passage 
which I have quoted was not dealing with 
the way in which he would exercise his- 
disclretion in that particular case. It was a 
general proposition of law. In my view, it 
is still sound law, and in my judgment the- 
learned District Judge was quite right iH' 
holding that the petitioner had deserted his- 
wife without reasonable excuse. 

Then comes the question as to whether 
the petitioner’s neglect of his wife was such 
as to conduce to her adultery. This is a 
more difficult question. The petitioner's 
third ground of appeal is that the learned* 

District Judge erred in holding 
that bis neglect had allowed her to fall into 
temptation when there is evidence that respon* 
dent 1 was employed as a midwife in the Bassein- 
JIunioipality after her release from jail and was 
able to maintain herself. 

I feel the force of that contention very 
strongly, for not only was the wife earning 
her own livelihood but she was also livingj 
with her parents. Reluctant as I always* 
am to disturb on appeal findings of faotj 
arrived at by the Court who had the;- 
opportunity of seeing as well as of hearing - 

3. Swaine v. Swaine, (1932) 19 A IR Rang 172^ 

139 I 0 479=10 Rang 299. 

4. (1918) L R P 266=87 L J P 166=119 Ij T 

268=34 T li R 447=62 S J 683. . • ^ 
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the witnesses, yet in this case I feel that 
the petitioner's neglect of hia wife was not 
8uoh as to conduce to her adultery. I wish 
to stress the fact that in arriving at that 
conclusion 1 ano deciding a question of fact 
upon the particular facts of this particular 
case and I have not come to that conclu. 
Sion because in (1882) 7 P D 76^ Sir James 
Hannen further held that the husband’s 
refusal to resume cohabitation with his 
■wife when she asked him to live with her 
again could not be said to have conduced 
to her adultery. In that part of his judg. 
ment, Sir James Hannen is not stating a 
general proposition of law nor, incident¬ 
ally, is he uttering a dictum as to how he 
will exercise his discretion. He is deciding 
an issue of fact on the particular evidence 
in that case, and therefore that part of his 
judgment does not help us. My conclusion 
is based entirely upon the particular facts 
of this case. I therefore disturb the first 
and third of the learned District Judge’s 
findings and uphold the second. As a find, 
ing adverse to the petitioner of any one of 
the three facts was sufificient to make the 
granting of a decree a matter of discretion 
and not of right, it follows that it still 
remains to be considered whether or not 
the petitioner should be granted a decree 
despite the fact that he has, as is now estab¬ 
lished, deserted his wife without reason¬ 
able excuse. 

As I have already pointed out, the 
learned District Judge never addressed 
himself to the question as to the way in 
which he should exercise his discretion; 
even if he had done so, he would have 
been exercising it after finding three facts 
adversely to the petitioner, and, as only 
one fact is now established adversely to the 
petitioner, the discretion would have now 
to be exercised all over again in the light 
of the new findings of fact. The question 
therefore now is : shall we decide how the 
discretion is to be exercised, or shall we 
send it back to the District Judge to do so 
in the light of the facts and circumstances 
appearing in the judgments of this Court? 
8. 55, Divorce Act, provides that appeals 
from a refusal of a District Judge to grant 
a decree for dissolution of marriage may be 
appealed from in the like manner as a 
decree of a District Court made in the 
exercise of its original civil jurisdiction may 
be appealed from under the laws, rules and 
orders for the time being in force, O. '41 > 
Civil P. provides that where the 
evidence upon the record is sufl5dent to 


enable the Appellate Court to pronounce 
judgment, the Appellate Court may finally 
determine the suit. In my judgment the 
Section and the Rule between them give 
this Court, sitting on appeal, power, when 
the case falls within the Proviso to S. 14, 
to say whether or not a decree for dissolu¬ 
tion of marriage should be passed, if we are 
of opinion that the evidence upon the 
record is sufficient to enable us to do so. In 
some cases, where the exercise of a discre¬ 
tion under S. 14 is concerned, it may well 
be that the Appellate Court will think that 
it is desirable that the discretion should be 
exercised by the Judge who saw the peti¬ 
tioner in the witness-box. But I do not 
think that that is necessary here. In my 
judgment we have all the necessary mate¬ 
rials before us to enable us to say whether 
or not a decree should be pronounced. 

How, then, are we to exercise it in the 
present ease? It must be borne in mind 
that the petitioner has been guilty neither 
of unreasonable delay in presenting his 
petition nor of such wilful neglect as has 
conduced to his wife’s adultery. The only 
finding against him is that he deserted his 
wife without reasonable excuse. As I have 
already pointed out on the other part of 
the case, respondent 1 was living with her 
parents and earning her own livelihood ; 
and I have already held that the peti¬ 
tioner’s neglect was not such as to conduce 
adultery. I am of opinion that, 
although he deserted his wife without rea, 
sonable excuse, even for the length of time 
which he did, yet in all the circumstances 
of this case it would be proper that a 
decree of dissolution of marriage should be 
pronounced, and I would exercise my dis¬ 
cretion in the petitioner's favour accord¬ 
ingly. At the conclusion of the hearing of 
this appeal some argument arose as to what 
form our order should take. We are pro. 
nouncing a decree for dissolution of marri. 
age, and we are a High Court. Therefore, it 
may be said, that our decree must, by vir¬ 
tue of S. 16, Divorce Act, be a decree nisi 
m the first instance, not to be made abso¬ 
lute till after the expiration of the time 
directed by the Rules. 

No doubt S. 16 was really intended for 
the Original Side of a High Court and S. 17 
for the District Court, and the possibility of 
such a case as this was overlooked, but the 
words in S. 16 are “a High Ooart” (which 
by b. d, means, in Burma, the High Court 
of Judicature at Rangoon) and there is not. 
either in S. 16 or in S. 3, aHy limitation o 
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the words “High Court” to the Original 
Side of this High Court. If we bad thought 
this a case in which it was desirable that 
the learned District Judge, having seen the 
petitioner, should be the tribunal to say 
how the discretion was to be exercised and 
if we had then remitted the case to him 
for that purpose, the decree, if he had 
decided to exercise his discretion in the 
petitioner’s favour, would have been one 
made by a District Judge and would have 
come under S. 17 and would therefore have 
required confirmation by three Judges^ of 
this High Court. But, as we are exercising 
our own discretion, it may be that our 
decree should be a decree nisi under S. 16, 
Divorce Act. On the other hand, we are 
really doing what the District Judge ought 
to have done. If the words in S. 17 had 
been “made by a District Court,” then our 
decree might possibly not have been a 
decree nisi but a decree under S. 16. But 
the words in that Section are ‘made by a 
District Judge” and we are not a District 
Judge. 

To my mind, a difficulty arises as to 
whether ours is a decree nisi under S. 16 or 
a decree under S, 17, for, if it is the former, 
who is to make it absolute, a single Judge 
of this Court on the Original Side? Although 
that may not appear to be an entirely suit¬ 
able course to follow, I believe however 
that, if the analogy of the practice in Eng¬ 
land is to be applied here, that is what 
would happen, though I am not sure. If 
our decree is to be one under S. 17, then 
are three Judges of this Court to be 
required to confirm what two Judges have 
done on appeal ? The distinction between 
Ss. 16 and 17 should be noted in regard to 
the taking of steps during the six months 
period to have a decree rescinded. Not only 
is there no reported case on the subject 
but the Deputy Registrar of the appellate 
side tells us that, although he has caused a 
thorough search to be made in the office, 
there is not to be found any record of simi. 
lar appeal, namely one from a District 
Judge’s refusal to grant a decree, which has 
been allowed and a decree passed by this 
Court on appeal. The point being, to my 
mind, a difficult one, entirely free from 
guiding precedents, I am of opinion that 
there should be a reference to a Full Bench* 
to determine what form of decree should bo 
passed in circumstances appearing in this 
judgment, the question put to be in the form 

* This Full Benoli decision has already been 
reported in A I B 1938 Bang SOI. 


to think that such Full Bench would be 
greatly assisted if it were possible to issue 
notice to the Advocate.General in his capa¬ 
city of King’s Proctor, to which position he 
has, I understand, been appointed under 
S. 17-A, Divorce Act. 

IVlya Bu J. — Upon the merits of this 
particular case I agree with my learned 
brother in his findings on the evidence 
regarding the points arising for the deter, 
mination by the Court, and in his conclu. 
sions on the points of law involved in the 
case, and that a decree for dissolution of 
marriage should be pronounced. 

The question as to the form of the decree 
which we should pass in this case is not 
free from difficulty. While it admits of a 
reasonable argument that it may be a decree 
nisi, there appears to me an equally reason, 
able line of thought urging that the decree 
should be of the nature that the District 
Judge should have passed in the case. That 
there is fundamental difference between a 
case originating in the High Court and 
that originating in the District Court ad. 
mits of no doubt, for, under S. 16, Divorce 
Act, matters such as may be raised after 
the decree nisi and before such decree is 
made absolute may be raised in a proceed¬ 
ing originating in the District Court only 
during the progress of the suit. According 
to the general principles, the decree that 
we may pass while sitting as an appellate 
Court is in effect a decree which the Dis. 
trict Court (or in this particular case the 
District Judge) should have passed. It is 
in pursuance of this principle that the 
definition of “Court which passed a decree” 
in Sec. 37, Civil P. C., in my opinion, has 
been framed in relation to the execution of 
decrees. 

In Civil Ref. No. 2 of 1917,® a Full Bench 
of the Chief Court of Lower Burma ruled 
in a case that comes from a Divisional 
Court in which a decree nisi had been pas¬ 
sed that such a decree could be pronounced 
only by a High Court. This however leaves 
the matter in doubt as to whether the 
Original Side of High Court only is meant 
or both the original and the appellate sides. 
As it is a matter of considerable impor¬ 
tance to the practice in the proceedings for 
dissolution of marriage under the Divorce 
Act and as there is an absence of judicial 
opinion on the poi nt, I agree with my 

6. Ma Waing v. Bbiahim, Civil Ref. No, S of 
1917. 
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learned brother that this point should be 
referred for the deoision of a Full Bench, 
the question that I propound being : 

When the High Court on the appellate 
side passes a decree for dissolution of mar- 
riage in an appeal from an order of the 
District Judge dismissing the petition, is 
the decree to be a decree nisi such as is 
mentioned in S. 16, or to be a decree such 
as is mentioned in S. 17, Divorce Act? 

K.S./R.K. Order accordingly. 

[Note: The decision of the Full Bench 
has already been reported in A 1 B 1936 
Bang 204 — Ed,] 
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FULL BENCH 

Roberts C. J„ Mta Bu and 
Moselt JJ. 

Maung Thein — Applicant. 

V. 

U Tha Byaw and others —Respondents. 
Civil Ref. No. 4 of 1938, Decided on 2nd 
February 1939, made by Mya Bu Offg. C. J. 
and Hackney J. 

(a) Buddhist Law (Burmese) *— **Auratha'* 
child meant alto ‘^eldest born child.** 

The “auratha” or “orasa” child literally means 
“child ol the body” and is used in Burmese Bud¬ 
dhist Law as meaning also “eldest born child.” 

[P 198 C 1] 

(b) Buddhist Law (Burmese) — Adoption — 
Child adopted in keittima form can claim share 
of estate of father of his adoptive father where 
latter having acquired status of auratha has 
died before death of former But he cannot 
become auratha of his adoptive parent. 

A keittima adopted child succeeds not only to 
the estate of his adoptive parents but also to pro¬ 
perty left by the parents’ relatives. An adoptive 
child is for all purposes in the footing of a natural 
born child except that the special rights of auratha 
child do not and cannot appertain to him because 
those rights arise not only from relationship bat 
from the special claims of the natural born eldest 
chUd within the family of the parents by whom 
it has been begotten and conceived. Hence a child 
adopted in the keittima form according to Bur¬ 
mese Buddhist law can claim a share of the 
estate of the father of his adoptive father where 
the latter having acquired the status of auratha 
has died before the death of the former: but the 
keittima adopted child cannot become auratha of 
his adoptive parent. His share is claimed by virtue 
not of personal representation of bis adoptive 
father but of an independent right of inheritance 
given by Burmese Buddhist Customary law. As 
an out of time grandchild, he shares equally with 
the younger brothers of his adoptive father, the 
latter being auratha according to the rules laid 
down in the law of Menoo, Vol. 10, page 277 ; 
but he has no claim, by virtue of bis adoptive 
father having been an auratha child, to be consi* 
dered as an auratha child himself : 5 LB R 89 ; 
AIR 1915 L B 99 ; (1892.96) 2 U B R 176 ; 
AI B 1926 Rang 148 (F B) and AIR 1935 P C 
16, Bel. on. [P 197 0 2 ; P 198 C 1] 


Dr. Ba Han — for Applicant. 

U E Maung — for Bespondents. 

Roberts C. J. —The question referred to 
this Full Bench is as follows : 

What right of inheritance has the child adopted 
in the keittima form according to Burmese Bud¬ 
dhist Law in the estate of the father of his adop¬ 
tive father, where the latter having acquired tha 
status of auratha son has died before the death of 
the former ? 

In 5 L B R 89^ ifc was held by a Bench 
of the Chief Court of Lower Burma that 
under Burmese Buddhist Law a keittima 
adopted child possessed rights of inherit, 
ance not only from his adoptive parents 
but from collaterals in the adoptive family, 
and the principle of this decision was fol. 
lowed in 8 L B R 113.^ In that case, the 
respondent was the adopted son of Ma 
Shwe Ein who was the orasa daughter of 
U Thet and Ma Bwin. She was however 
displaced as an orasa child when her 
younger brother Po Hman, the appellant, 
reached a competent age, and since there 
cannot be an orasa daughter as well as an 
orasa son in the same family, the respon. 
dent could only claim the share of an "out 
of time” grandchild. It seems to have been 
established by these two decisions that a 
keittima adopted child succeeds not only to 
the estate of his adoptive parents but also 
to property left by the parents’ relatives: 
see also May Oung’s Buddhist Law, Part 2 
(Edn. 2) at page 156. In an Upper Burma 
case, (1892-96) U B R 176,® it was stated 
that it bad been the practice both there 
and in Lower Burma to treat the keittima 
adopted child generally as filling the same 
position as the natural child, and that 
equitable principles seemed to he in favour 
of that view. Although the rights of a 
keittima adopted child were at first held to 
be of an inferior nature, for many years 
judicial decisions have recognized the right 
of the keittima child to share equally with 
the natural born children: see 4 Rang 184* 
at p. 200 where a Full Bench declared that 
the special right of the auratha was an 
exception to this general rule of equal 
partition amongst children and that it 
should not be extended to give to a keit. 
tima child the rights of an auratha child. 
This is now settled law and was recognized 

1. Ma Thaw v. Ma Sein, (1909) 5 L B B 89 = 3 
IC716. 

2. Fo Hman v. Maung Tin, (1915) 2 A IB L B 

99=29 I C 756=8 L B E 113. 

3. Ma Gyan v. Maung Kywin, (1892*96) 2 U B E 

176. 

4. Maung Po An v. Ma Dwe, (1926) 13 A I R 
Bang 148=98 I C 621=4 Rang 184 (F B). 



198 Rangoon Mating Thein v. U Tha Byaw (FB) (Mosely JJ A. I. B. 


as such by their Lordships of the Privy 
Council in 13 Eang 69^* at page 81. Sir 
Lancelot Sanderson there said : 

It must now be taken that apart from the ques¬ 
tion relating to any rights of an eldest child, the 
keittima adopted sons are entitled to share equally 
with the natural sons of the adopter. 

It is important to observe that the rights 
of an eldest child are expressly excepted 
from this recognition of keittima adopted 
children. The "auratha” or “orasa” child 
literally means child of the body” and is 
used in Burmese Buddhist Law as meaning 
also "eldest born child.” I see no ground 
for the extension of the contrast between 
keittima and natural born children and am 
of opinion that the decision in 5 L B R 89^ 
should be followed and affirmed. The excep¬ 
tion referred to in 13 Rang 69® applies only 
to the auratha child in contrast to the keit¬ 
tima child. It is the only instance of any 
exception in the Burmese Buddhist law of 
.inheritance which discriminates against the 
Iposition of a keittima child. An adoptive 
child is for all purposes in the footing of a 
natural born child except that the special 
jrights of an auratha child do not and can¬ 
not appertain to him because those rights 
larise not only from relationship but from 
|the special claims of the natural born eldest 
Ichild within the family of the parents by 
whom it has been begotten and conceived. 

Accordingly,! would answer the question 
referred by saying that a child adopted in 
the keittima form according to Burmese 
Buddhist law can claim a share of the 
estate of the father of his adoptive father 
where the latter has died before the death 
of the former: but the keittima adopted 
child cannot become auratha of his adop¬ 
tive parent. His share is claimed by virtue 
not of personal representation of his adop¬ 
tive father but of an independent right of 
inheritance given by Burmese Buddhist Cus¬ 
tomary Law. As an out of time grandchild, 
he shares equally with the younger bro¬ 
thers of his adoptive father, the latter being 
auratha according to the rules laid down in 
the laws of Menoo, Vol. 10, page 277; but 
he has no claim, by virtue of his adoptive 
father having been an auratha child, to be 
considered as an auratha child himself. 

Mya Bu J.—I concur in the judgment of 
my Lord the Chief Justice. The true notion 
is, in my opinion, that keittima adoption 
creates not only heirship of the adopted to 

5. Maung Sein Shwe v. Maung Seic Gyi, (1935) 
22 A I R P C 16=153 I C 679=13 Bang 69= 
62 I A 1 (P 0). 


the adopter but also the relationship of a 
parent and child and by virtue of such 
relationship the adoptee acquires the rights 
of an ordinary natural child of the adopter 
in the estate of the adopter’s collaterals or 
ascendants. This notion justices the deci. 
sions in 5 L B R 89^ and 8 L B R 113^ and 
the fact that the special right of the orasa 
child to claim a quarter share from the sur¬ 
viving parent on the death of the parent 
of the same sex as the child is not extended 
to a keittima child does not seem to me 
to support the contention that the right 
of inheritance enjoyed by a keittima child 
is restricted to the estate of his adopter 
or adopters only. 

Mosely J.—I agree with my Lord, the 
Chief Justice. It is settled law that the keit¬ 
tima adopted child can inherit not only from 
his parents but from collaterals in the adop. 
tive family. As regards the question which 
exercised the learned Judge who made this 
reference whether the keittima adopted son 
of the orasa son inherits by representation 
of his father or directly from his grand, 
parents, I do not think that this is of im¬ 
portance or aSects the share which he will 
receive. In the present case the keittima 
adopted son was the only child of the orasa 
son. In 1 L B R 198,® it was said that the 
only child who ranked with the surviving 
uncles and aunts was the eldest represen¬ 
tative of the eldest child. In that case 
there is a mistranslation on p. 200 of S. 12 
of the Attathankhepa where "eldest born 
child” is a mistake for "eldest child” (Thagyi 
Thamigyi). This ruling was however dis¬ 
sented from in 6 L B R 77^ at p. 84 and 
7 L B E 27,® where it was pointed out that 
the majority of the Bhammathats lay down 
that it is the children of the eldest son 
who get preferential treatment and get the 
share of the father and not a quarter of it. 
Most of the Bhammathats quoted at 6.162 
of the Kinwun Mingyi's Bigest say that it 
is the eldest son of the eldest son or the 
children of the eldest son (not the children 
of the orasa) who are so preferred. For the 
distinction between orasa and eldest son, 
see 4 Rang 184^ at page 199, and also the 
judgment of Baguley J. in 13 Rang 412® at 

6. Ma Baw Ngwe v. Ma Thein Yin, {1900-02) 1 

L B R 198. 

7. Ma Su V. Ma Tin, (1912) 6 L B R 77=18 I 0 

466. 

8. Po Zan v. Manng Nyo, (1913) 7 L B R 27=20 

I 0 827. 

9. Maung Thein Maung v. Ma Kywe, (1936) 22 

AIR Bang 248=158 I 0 131=13 Rang 412 

(F B). 
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p. 445. Of course the child or eldest son of 
the orasa could not represent his father in 
the sense that he could take upon him his 
duties or his privileges other than those 
relating to his quarter share, but much less 
could the younger children of the orasa or 
eldest son do so, and in this connexion by 
representation is, I conceive, merely meant 
taking tbe place of the father and therefore 
his share. This is what was said in 1 Bang 
316^“ by May Oung J. and Robinson C. J. 
As it was pub there, grand-children occupy 
the same position as their parents in res. 
pect of the inheritance. They do nob inherit 
by virtue of nearness of kin exactly, nor do 
they inherit directly from the grand-parents. 
If they inherited directly from the grand, 
parents, they would presumably be in the 
-came position and get tbe same share as 
the children of the younger children. All 
that can be said is that this share is the 
preferential share of tbe children of the 
orasa son who has an independent right 
which has been expressly given by Burmese 
Buddhist Customary Law, as was said in 
11 Bang 158.^^ In that case the head-note 
-says : 

Where an orasa dies during the lifetime of the 
parent, the child of the orasa does not acquire the 
interest of an orasa but acquires an independent 
right to a share in the estate of the grand-parent 
which is equal to that of tbe parent’s brothers and 
•sisters. 

It is clear therefore in my opinion that 
'the keittima adopted child if he has bro. 

• there and sisters can have an equal share 
with them in tbe preferential share of the 
children of the orasa son, and if, as in the 
present case, he is the sole child, he can 
-obtain the whole of that preferential share. 

D.S./r.K. Answer accordingly. 

10. Po Thu Daw v. Po Than, (1924) llA IR Rang 
73=83 I 0 10=1 Rang 316 (P B). 
ill. U Sein v. Ma Bok, (1933) 20 A I R Rang 50 = 
144 I C 306=11 Rang 158. 
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Roberts C. J. and Mosely J. 

The King 

V. 

Nga Shwe Hpi and another 
Respondents. 

Criminal Revn. Nos. 692-B and 593-B of 
1938, Decided on 10th January 1939, for 
'enhancement of sentences passed by Dist. 
Magistrate, Mandalay, D/. 8.11.1938. 

Penal Code (1860), S«, 298 and 295-A—To 

charge under Section 298, fact that accused 
'ifitended to wound religious feelings to draw 


attention to some matter in need of reform 
would not be defence—But it would be defence 
to charge under S. 295>A—Fact that accused 
wrote pamphlet in order to retort to one writ¬ 
ten by member of another religion Is no 
defence to charge under Section 29S.A. 

It is no dofoDoo to procoodings under Sec. 293 
that religious feelings were deliberately shocked or 
wounded by the defendant in order to draw atfcen- 
tioD to some matter in need of reform. Under Sec. 
295.A, however, the prosecution must prove more 
than under Sec. 298, they must show insult for 
the sake of insulting and with an intention which 
springs from malice and malice alone. To a charge 
under this Section therefore it would be a defence 
to say: “I had no malicious intention towards a 
class, but I did intend to wound or shock the feel¬ 
ings of an individual so that attention might, 
however rudely, be called to the reform which I 
had in view.” What is punishable under S. 295-A 
is not so much the matter of the discourse, writ- 
ten or spoken as the manner of it. If the words 
used caused person to feel insulted but were only 
such as might possibly wound and in fact did so, 
then there would be no offence under the Section; 
if the words used were bound to be regarded by 
any reasonable man as grossly ofiensive and pro¬ 
vocative, and were maliciously intended to be 
regarded as such, then an offence would have been 
committed. It is no defence to a charge under Sec. 
295.A for anyone merely to say that he was writ¬ 
ing a pamphlet in reply to one written by an adhe¬ 
rent of another religion who has attacked his 
own religion. If he chooses to write such a pam¬ 
phlet, he must take care of the language which 
he employs. [P 200 C 1, 2 ; P 201 C 1] 

U Tun Byu, Governmenfc-Advocate — 

for the Crown. 

R. Clark and U Aung Thin — 

for Respondents. 


Roberts C. J. — These are two connec¬ 
ted applications in revision made on behalf 
of the Crown, and praying for enhance¬ 
ment of sentences passed upon U Shwe 
Hpi and U Sin. The respondents were each 
convicted on 3rd November last of an 
offence against Sec. 295-A, Penal Code, by 
the District Magistrate, Mandalay; he 
took into consideration the fact that they 
had already been in custody for 13 weeks 
or more, ten weeks of which had been 
spent in Mandalay Jail, and ordered that 
they should each be imprisoned until the 
rising of the Court. The High Court in 
hearing this application applies the provi¬ 
sions of S. 439, Criminal P. C., and accord¬ 
ingly the respondents may not only show 
cause against enhancement of sentence, but 
are entitled (by virtue of sub-s. 6) to show 
cause against their convictions : we have 
heard Mr. Clark who represents them on 
this matter as well and he has urged upon 
us that their convictions ought not to be 
sustained. S. 295-A, Penal Code runs as 
follows; 
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Whoever vvith deliberate and malicious inten* 
tion of outraging the religious feelings of any class 
of His Majesty’s subjects, by words, either spoken 
or written, or by visible representations, insults or 
attempts to insult, the religion or the religious 
beliefs of that class, shall be punished with impri. 
sonment of either description for a term which 
may extend to two years, or with fine, or with 
both. 

This Section first became law in 1927. 
Up to that time such conduct, if the words 
were spoken, fell within S. 298, which still 
forms part of the Penal Code and which 
runs as follows : 

Whoever, with deliberate intention of wounding 
the religious feelings of any person, utters any 
word or makes any sound in the hearing of that 
person or makes any gesture in the sight of that 
person, or places any object in the sight of that 
person, shall be punished with imprisonment of 
either description for a term which may extend to 
one year, or with fine, or with both. 

The two Sections still stand together in 
the Code but the offence under S. 295-A is 
the more serious. “Outraging” is a stronger 
word than “wounding”, and the intention 
to outrage must be malicious as well as 
deliberate, and must be directed to a class 
of persons and not merely to an individual. 
It is no defence to proceedings under S. 298 
that religious feelings were deliberately 
shocked or wounded by the defendant in 
order to draw attention to some matter in 
need of reform ; because that is not the 
proper way to secure reforms. There is a 
constitutional way which the Courts will 
support, and an unconstitutional way which 
the Courts will condemn, of giving effect 
to every legitimate grievance which any 
one of His Majesty’s subjects may enter¬ 
tain. Under Sec. 295-A, however, the prose¬ 
cution must prove more than under S. 298 ; 
they must show insult for the sake of 
insulting and with an intention which 
springs from malice and malice alone. To 
a charge under this Section therefore, it 
would be a defence to say : “I had no 
malicious intention towards a class, but I 
did intend to wound or shock the feelings 
of an individual so that attention might, 
however rudely, be called to the reform 
which I had in view.” 

Now, in the state of the law before 1927, 
if the words complained of were not spoken 
but written as here. Sec. 298 could have 
no application, and generally prosecutions 
took place in respect of written words, and 
in some cases convictions ensued under 
S. 153.A. That Section runs : 

Whoever by words, either spoken or written, or 
by signs, or by visible representations or other¬ 
wise, promotes or attempts to promote feelings of 
enmity or hatred between different classes of Her 
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Majesty’s subjects shall be punished with impri¬ 
sonment which may extend to two years, or with> 
fine, or with both. 

The writings complained of, not seldom,, 
represented an attempt to promote such* 
feelings of hatred or enmity but it was- 
necessary to prove that fact in order to- 
establish that an offence had been com. 
mitted. Accordingly, S. 295-A, was placed 
upon the statute book. What is punishable 
under S. 295.A is not so much the matter 
of the discourse, written or spoken, as the 
manner of it. We must therefore look with 
great care at the words used. If the words' 
used caused persons to feel insulted but 
were only such as might possibly wound 
and in fact did so, then there would be no 
offence under the Section ; if the words 
used were bound to be regarded by any, 
reasonable man as grossly offensive and| 
provocative, and were maliciously intended i 
to be regarded as such, then an offence 
would have been committed. 

Now the facts here are that the respon¬ 
dent U Shwe Hpi caused a book to be 
printed in 1931 at the National Press in 
Mandalay. He distributed a thousand copiee 
of it free of charge amongst the inhabitants 
of Mandalay, Shwebo, Katha, Namme, 
Wuntho, Kawlin and Kanbalu. It consist¬ 
ed of three parts. Part 1 was written by H 
Pan Nyo who has since died, and was 
criticizm of or attack upon the Moslem 
religion. Part 2 was written by the respon¬ 
dent U Sin and Part 3 by the respondent U 
Shwe Phi, and these parts were in th& 
nature of a refutation, or attempted refuta¬ 
tion, of U Pan Nyo’s arguments and a 
counter attack upon the Buddhist religion. 
It is quite clear that parts 2 and 3 weie- 
written by the respondents to deal ex- 
pressly with what U Pan Nyo had written. 
This first part had been written first and 
was in circulation before the second and 
third parts were written. Nevertheless, the- 
second and third parts were not published 
independently but the first part was incor¬ 
porated with them and all three parts were 
published together. We have read all the 
relevant passages to which our attention 
has been directed both on behalf of the 
Crown and on behalf of the respondents in 
all three parts of this work. Some of the 
passages were unobjectionable, but other 
passages in each of the three works made 
use of most intemperate and provocative 
language. The trouble has been that the 
respondents were incensed by the manner 
and method of U Pan Nyo’s controversy 
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and became resolved to retort with even 
less restraint. By doing so they brought 
themselves within the reach of the criminal 

law. 

We do not propose to quote verbatim 
any of the passages complained of, since an 
extended publication of them through the 
medium of this Court or indeed through 
any other medium would be undesirable. 
It is enough to say that in Part 2 written 
by the respondent U Sin there is a reference 
to the manner of the death.of the Lord 
Buddha which must be held to constitute 
the offence charged. We also agree that the 
portion which the District Magistrate 
marked in blue pencil on pp. 16 and 17 of 
the book falls within a similar category. 
With regard to U Shwe Phi, we also agree 
with the District-Magistrate's conclusions 
and we consider that the parts which he 
has selected as constituting an offence 
against this Section, and those parts alone, 
do constitute an offence. 

There can be no question of matter of 
this kind being published in the heat of 
the moment; all three books were the sub. 
ject of deliberation by their authors and 
we agree with the District Magistrate that 
it is no defence to a charge under S. 295-A, 
I. P. C., for anyone merely to say that he 
was writing a pamphlet in reply to one 
written by an adherent of another religion 
who has attacked his own religion. If he 
chooses to write such a pamphlet, he must 
take care of the language which be employs. 
It is urged by the defence that the prose¬ 
cution were quite unable to call a single 
witness to say that the publication and 
distribution of this book in 1931 caused 
any resentment or outraged the religious 
feelings of anyone, and that a man’s inten¬ 
tions must be judged by the consequences 
of his acts. Neither of the respondents 
followed up the publication of this book, 
when they saw that it had aroused no 
serious adverse comment, by any further 
writings of a similar nature, and it is said 
that this shows they had no malicious 
intention to insult religious or to outrage 
religious feelings when they published the 
book of which complaint is made. In our 
opinion this is a wrong view to take of the 
matter. We think that if there had been a 
prosecution in 1931 after dissemination of 
the copies of this book, it must have been 
successful even in the absence of proof that 
any class of persons were actually insulted. 
The attempt to insult them would none the 
less have been proved from the language 


employed. In the course of the argument 
the learned Government Advocate said : 

These are very bad booka. If their contenta had 
been widely known, it would have outraged the 
feelings of the Buddhist community at any time, 

and we must agree with that contention. 
Accordingly the conviction against each of 
the respondents must be afi&rmed. Perhaps 
the reason that no actual harm was occa. 
sioned in 1931 was that none of the three 
books were of any real importance, nor 
were they written by persons of learning or 
special influence. They attracted no atten¬ 
tion beyond a limited circle of persons, 
happily tolerant, who treated them with 
the contempt which they deserved. In 
those circumstances, it is quite clear that no 
service whatever was done to the cause of 
any religion by reprinting and republishing 
books such as these. It was a great dis. 
service to the community and it was a 
thousand pities that they were not allowed 
to remain in well deserved oblivion. Indeed, 
this republication, which took place com. 
paratively recently, was just as much a 
calculated outrage upon the feelings of the 
Buddhist community and an insult to their 
religion and (consequently) an offence 
against the Penal Code as their original 
publication. It was the republication of 
the books and the attention drawn to their 
contents, apparently long since forgotten, 
which ensured that the ashes of religious 
controversy should be fanned into flame. 
With this reprinting and republication, it 
is important to observe, the respondents 
were in no way concerned. We are not told 
■whether any prosecution for this offence 
was instituted, as it well might have been, 
against some person or persons not now 
before the Court, for we are satisfied that 
the republication was infinitely more harm¬ 
ful than what took place in 1931. And it 
is right, in considering what is the proper 
penalty^ to inflict upon the respondents, to 
bear this fact steadily in mind. Now, it is 
true that when the respondents saw that 
no serious notice was taken of their work 
after its distribution in 1931 and that there 
was nothing to show that any class of 
persons had been actually insulted, they 
made no further effort to persist in their 
attempted insults; and it is also true that 
at the time of the original publication 
they had been goaded or provoked into this 
unjustifiable manner of retorting by the 
intemperate expressions in the book to 
which they were seeking to reply. These 
two factors are both of considerable weight. 
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Even so, we consider that the sentence 
of imprisonment till the rising of the Court 
would still have been quite inadequate but 
for the fact that each of the respondents 
had already undergone ten weeks in prison 
awaiting trial and a further period in police 
custody. This circumstance was the govern- 
ing factor in the Magistrate's decision, and 
we hold that ho rightly took it into consi¬ 
deration, and we therefore reject the appli¬ 
cation for enhancement which has been 
made before us. The special circumstances 
of this case should afford no ground for 
any illusion that an offence against this 
Section is one which is likely to receive 
lenient treatment, by whomsoever, and 
against whatsoever religion or class of the 
community it is committed. 

Mosely J.—I agree. 

D.S./r.k. Order accordingly. 

A. 1. B. 1939 Rangoon 202 
Ba U J. 

Maung Saw Maung — Applicant. 

V. 

Ma Me Shwe — Opposite Party. 

Criminal Revision No. 266-B of 1938, 
Decided on 26th August 1938. 

* Criminal P. C. (1898), S. 197 -- Right of 
prosecution — Public servant— Receiver — To 
prosecute receiver for criminal offence, sanc¬ 
tion of Court which appointed him is not 
necessary. 

The right to prosecute any person or body of 
persons, by whom one may have been injured, is a 
common right which can only belimited by special 
legislation; and in considering whether the right 
has been taken away it must be seen that it is 
taken away by express words or by necessary 
implication : 3 Cal 733, Bel. on. (P 203 C 1] 

A receiver appointed by a Civil Court is not a 
public servant within the meaning of S. 197 and 
so no sanction of the Court which appointed him 
is necessary for his prosecution for a breach of the 
ordinary criminal Uw of the country : 15 I O 
492 ; A I R 1928 Bom 493 and AIR 1934 Bom 
306, Foil. : A I R 1928 Bang 175, Distinq.\ 
AIR 1919 Gal 647, Dissent. [P 203 C 1, 2] 

Kya Gaing — for Applicant. 

Respondent in person. 

Order. —This is a reference made by the 
District Magistrate of Myaungmya under 
the following circumstances : In Civil Re¬ 
gular No. 125 of 1937 of the Township 
Court of Wakema, Maung Soon Hwat sued 
Saya Kyai for recovery of a certain sum of 
money alleged to be due on the mortgage of 
a piece of paddy land. On the same date 
on which he filed the suit, he applied for 
the appointment of a receiver to take 
charge of the mortgage property. Saw 


Ma Me Shwe (BaU J .) 

Maung, Headman of Wegyi, was appointed 
interim receiver. Two days after his ap. 
pointment he went with some villagers to 
take charge of the mortgaged property. 
The property was at the time in the pos- 
session of Ma Mo Shwe, daughter-in-law of 
the defendant Saya Kyai. In spite of her 
protest Saw Maung took possession of the 
land and its produce. In consequence there¬ 
of she filed a complaint in the Court of the 
Sub-divisional Magistrate of Wakema, 
charging Saw Maung and his companions 
with having committed an offence punish¬ 
able under Ss. 392/114, Penal Code. The 
Magistrate accepted the complaint and 
after an examination of the complainant 
and her witnesses he charged Saw Maung 
under S. 506 (l) and his companions under 
Bs. 506 (l)/109, Penal Code. Saw Maung 
therefore applied to the District Magis¬ 
trate to move this Court to quash the 
proceedings on the ground that a receiver 
cannot be prosecuted criminally for acts or 
omissions made by him in his capacity as 
receiver without the sanction of the Court 
which appointed him. This submission was 
accepted by the learned District Magistrate 
and in so doing he relied on 6 Rang 268^ 
and 46 Cal 432.^ The first case does not 
apply. What it lays down is that 

a receiver cannot either sue or be sued without the 
permission of the Court which appointed him and 
that if a Court entertains a suit or appeal arising 
out of such suit without such leave, it acts with¬ 
out jurisdiction. 

It thus deals with the jurisdiction of 
Civil Courts only and not with the juris¬ 
diction of Criminal Courts. The second 
case does however in a way support the 
view of the learned District Magistrate. 

What it lays down is that 
a receiver appointed by the High Court, who has, 
under its order, taken possession of property can¬ 
not be prosecuted for criminal breach of trust in 
respect of the same without first obtaining the 
leave of the Court. 

This view has however been dissented 
from by the High Court of Bombay in two 
cases, namely 52 Bom 898* and AIR 1934 
Bom 306.^ In the first case, Patkar J., with 
the concurrence of Baker J., said : 

1. U Ohn Maung v. Sbrabim, (1928) 15 A I B 
Rang 175=110 I C 622=6 Rang 268. 

2. Santok Chand v. Sugan Chand, (1919) 6 A IB 
Cal 647=46 I 0 836=29 Or L J 820=46 Oal 
432 =28 0 L J 115=22 0 W N 910. 

3. Khimohand N. Bhavsar v. Devkaran Muljh 
(1928) 15 A I R Bom 493= 116 I 0 387 = 30 
Cc L J 466=52 Bom 898=30 Bom L R 1273. 

4. Lukmanji Eamruddin v. Yalibhai, (1934) 21 
AIR Bom 306=1934 Or 0 1088 = 161 10 707 
=35 Or L J 1408=36 Bom L B 649. 
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With regard to criminal proaeoution the matter 
fiends on a different footing. Part 6, Chap. 16. 
01. B, Criminal P. 0., lays down the conditions 
^uisite for institution of prooeedinga. Ss. 196. 
196, 196.A. 196.B, 197. 198, 199 and 199.A lay 
down the provisions as to when the Court shall 
take cognizance of the offences specified in those 
tteotions. There is no provision in the Criminal 
t'rocedure Code requiring the leave of the Court to 
prosecute a receiver before taking criminal proceed- 
onga against him. It may be desirable to bring to 
the notice of the Court, which appointed the 
receiver, the offence committed by the receiver in 
execution of the orders of the Court and obtain 
the leave of the Court before prosecution. But wo 
think that we shall be trespassing on the function 
of the Legislature if we were to hold that the 

it*'^**-*^^ Court is a condition precedent to 

the Magistrate's taking cognizance of a complaint 
against the receiver appointed by the Court. A cri¬ 
minal offence by a receiver would be clearly in res¬ 
pect of an act committed in excess of the authority 
of the receiver appointed by a Civil Court, and the 
reason of the rule requiring leave of the Court before 
Buing the receiver would not apply to a criminal 
prosecution against the receiver for violation of 
the criminal law. 

In the aeoond case, Murphy J. aaid with 
the concurrence of Divatia J. that 

a receiver is not one of the public servants men. 
tioned in S. 197, Criminal P. 0., and that there- 
lore no sanction is necessary for his prosecution. 

Even Fletcher J. of the Calcutta High 
Court took a view similar to the view taken 
hy the Bombay High Court in 13 Or L J 
491 where the learned Judge said that 

no sanction is necessary to proceed against a 
receiver appointed by the Court for a breach of the 
ordinary criminal law of the country. 

In my opinion, the Bombay High Court 
and Fletcher J. have laid down the law 
correctly, 

. The right to prosecute any person, or body of 
j^ersons, by whom one may have been injured is a 
common right which can only be limited by spe- 
, 0^1 legislation; and in considering whether the 
tight has been taken away, we must see that it is 
taken away by express words, or by necessary 
hmplioation : Per Ainslie J. in 3 Cal 758.6 

The only check placed on such a right by 
i-he Legislature is to be found in Ss. 195, 
il96-A (in a limited manner) and S. 197, Cri. 
■minal P. 0. Of these Sections, 8.197 is the 
one that is applicable. Even in the ease of 
this Section, unless the person concerned is 
a Judge, Magistrate or public servant not 
removable from office save by or with the 
sanction of the Government and unless the 
jack complained of has been committed by 
the accused while acting or purporting to 
in the discharge of hia official duty, he 
18 liftbld to prosecution, A receiver is not 

6. Nageudra Nath w, Jogendra Nath, (19121 13 
Cr L J 491=16 I 0 491. ' ' 

6. EmpresB v. Municipal Corporation of the Town 
of Calcutta, (1877) 3 Oal 768=2 C L R 620. 


ft public servant within the meaning of 
S. 197, Criminal P. C., and so no sanction 
of the Court which appointed him is neces. 
aary for his prosecution for a broach of 
the ordinary criminal law of the country. 
With these remarks the proceedings may 
be returned. 

N.S./E.K Proceedings returned . 
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Roberts C. J. and Mosely J. 

Taw Chew Kean and others — 

Appellants. 

V. 

Taw Keck Tyon and others — 

Respondents. 

First Appeal No. 84 of 1938, Decided 
on 10th January 1939, against decree of 

Sharp J., in C. R. S. No. 204 of 1937. 
D/. 21st June 1938, 

(2908), S. 92-Nature of tru.t 
explained-Gift for charitable purposes should 
be construed as one for public purposes unless 
contrary intention is clearly expressed — In 
creating charitable trust settlor directing pre¬ 
ference to be given to relations—Trust is still 
deemed to be for public purposes. 

Where the words used in a trust are “charitable 
and benevolent” purposes any object to be bene- 
pted must possess both characteristicSs Accord* 
mgly these words will constitute a good charitable 
trust, that is to say a charitable trust of a public 
character. But where the words are “public bene¬ 
volent or charitable purposes” the gift is expressed 
in another form admitting non-charitable objects, 
for example objects of private benevolence only or 
public non-chantable purposes and the trust wUl 
tail, A bequest to charitable purposes mav bv its 
very terms show that those purposes are of a 
private nature. In such a case the bequest would 
not fall under S. 92. Where a gift is to purposes 
whioh are charitable, whatever else they may be 
in addition, then unless the charitable purposes 
expressed are clearly stated to be of a private 
nature, the Courts will administer the trust as one 
for public purposes of the charitable nature. 

. . [P 204 C 2 ; P 205 0 ll 

Where a testator s intention is to benefit only 
the members of his own family who are poor, this 
is not “a public purpose of a charitable nature” 
within the meaning of 8. 92. But, where charity, 
prima facie for public purposes, is the expressed 
object of the settlor, these purposes are not in any 
way defeated by the reminder that members of 
his own family are eligible to benefit with other 
members of the public at large ; English case law 
relied on. [P 205 C 1, 2] 

Hay and U Tha Kin — for Appellants. 
Krishnaswamy — for Respondents. 

Roberts C. J. —This is an appeal from 
a judgment of Sharpe J,, dismissing a suit 
brought by the appellants under See. 92. 
Civil P. 0„ on the ground that it was not 
maintainable. The Earned Judge held that 
the trust was not 'created for public pur- 
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poses of a charitable or religious nature” 
within the meaning of S. 92. The deed of 
trust is dated 7th May 1908, and after 
various provisions for the maintenance and 
education of certain relatives of the trans¬ 
feror recites 

and the balance in and upon such charitable or 
religious and pious purposes as the said transferor 
shall during his lifetime direct and after his 
death as to the trustees shall for the time being 
seem fit and proper at their absolute discretion, it 
being understood that charitable purposes shall 
include the providing of sustenance or support to 
such members of the family of the said transferor 
as may be in indigent or straitened circumstances. 

The learned Judge having examined the 
connotation of the word ‘pious’ arrived at 
the conclusion that the trust fund in the 
present case must necessarily be used for 
purposes which were either charitable or 
religious, but he considered that these pur¬ 
poses were nob necessarily public purposes, 
and that therefore the trust fund was not 
one which came within the scope of S. 92. 
In particular he observed that the whole 
fund might be expended upon the needy 
members of the settlor’s own family in 
which case, he said, it would certainly not 
be devoted to public purposes. Apart from 
that the trustees might, he thought, devote 
the money at their disposal to charitable 
purposes which were not public, according 
to the terms of the trust; or to religious 
and pious purpose of a private nature, such 
as the erection of a private place of wor- 
ship to which none might be admitted 
save certain specified individuals. Now it is 
quite true that if the trustees were given a 
discretion to utilise the trust funds for pur. 
poses which were charitable but not public, 
or religious but nob public, S. 92 would 
not be applicable, and the suit which was 
brought by the appellant would not be 
maintainable. This conclusion would be 
arrived at, in my view from a considera¬ 
tion of the words of the Section itself. 

In (1893) 2 Oh 41^ Lindlay L. J. point- 
ed out that prima facie, at any rate, a 
bequest for a “religious” purpose was a 
bequest for a “charitable” purpose and 
that the law applicable to charitable be¬ 
quests as distinguished from the law appli¬ 
cable to ordinary bequests ought to be 
applied to a bequest to a religious institu¬ 
tion or for a religious purpose. In other 
words, once a gift is shown to be for reli- 
gious purposes it must be treated as a gift 
for charitable purposes unless the contrary 


be shown. If it is for religions and pious 
purposes” the same is surely true, such a 
bequest being for purposes which are not 
only religious but also pious. In a case in 
which a testator directed that “in case 
there is any money remaining, I should 
wish it to be given in private charity” it 
was held that there was no instance in 
which a private charity had been made the 
subject of disposal in the Grown or been 
acted upon by the Court for the charities 
recognized by the Courts were public in 
their nature and capable of execution by 
the Court: (1823) Turn & Russ 260.^ Upon 
this ground are excluded all such bequests 
or settlements as are enjoined to be for 
purposes which are benevolent or philan- 
thropic merely ; or trusts which may be 
charitable but need not be so. Thus in 
(1902) A C 37,^ the direction “such chari¬ 
table or public purposes as my trustees 
may think proper” was void for uncer- 
tainty. Lord Davey was careful to point 
out on page 44 ; 

If therefore the words in the present case were 
merelj ‘charitable purposes' or were ‘charitable 
and public purposes’ I think effect might be given 
to them. 

Where the words used are ' charitable 
and benevolent” purposes any object to be 
benefited must possess both characteristics : 
(1904) 2 Ch 354.* Accordingly, these words 
will constitute a good charitable trust, that 
is to say a charitable trust of a public 
character. But, where the words used are 
"public, benevolent or charitable purposes”, 
the gift is expressed in another form admit- 
ting noD-charitable objects, for example 
objects of private benevolence only, or 
public non.charitable purposes and the 
trust will fail: (1918) A C 337.® But it is 
clear that where a gift is to purposes which 
are charitable whatever else they may be 
in addition, then unless the charitable pur¬ 
poses expressed are clearly stated to be of 
a private nature, the Courts will administer 
the trust as one for public purposes of a 
charitable nature. In (1823) Turn & Bussj 
26571,® the testatrix in a codicil said “if there 
is any money left unemployed I desire it 

2. Ommanney v. Butcher, (1823) Turn & Buss 

260=24 R R 42=37 E R 1098. 

3. Blair v. Duncan, (1902) A 0 37=71 D J P 0 
22=86 L T 157=60 W R 369=18 T L R 194. 

4. In re Best ; Jarvis v. Birmingham Corpora¬ 
tion, (1904) 2 Ch 854=73 L J Ch 808=53 
W R 21. 

5. Houston V. Bums, (1918) A C 337=87 L J 

P C 99=118 L T 462=34 T L R 219. 

6 . Legge v. Asgill, (1823) Turn & Russ 265n=*24 

R R 51. 


1. White V. White, (1893) 2 Ch 41=62 L J Ch 
842=2 R 380=68 L T 187=41 W R 683. 
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ttay bo given in oharity." Ifc was held that 
the general residue of her estate, including 
a^ sum in which she had a vested rever- 
eionary interest at the time of her death, 
passed under these words to charity and 
was rightly claimed by the Attorney.Gene¬ 
ral in the absence of trustees. Now, it was 
pointed out in 14 Kang 575^ by Braund J. 
that a trust, the income of which is to be 
applied in perpetuity for the benefit of 
poor relations or poor descendants of a 
testator or settlor, is charitable in English 
law; this is in conformity with the deci¬ 
sions in another case in (1802) 7 Ves Jun 
423® and other cases cited by the learned 
Judge. But he held, and if I may say so 
with respect, it seems to me rightly, that 
where a testator’s intention is to benefit 
only the members of his own family who 
are poor, this is not “a public purpose of a 
charitable nature” within the meaning of 
S. 92 of the Code. We have been referred 
to the case in (1809) 16 Ves Jun 206® 
which shows that where the object of a 
charity is general but there is a preference 
to poor relations, which is nob confined bo 
them, the bequest is valid as a charitable 
trust. The case follows the decisions which 
I have just mentioned and is therefore by 
itself of little assistance in concluding the 
present appeal. But it does seem to show 
that the mere eligibility or preference of a 
certain class of beneficiaries will not by 
itself, turn a trust of a public charitable 
nature into one of a merely private charit¬ 
able kind. A bequest to charitable purposes 
■may by its very terms show that those pur¬ 
poses are of a private nature: in such a case 
though the bequest may be good in England 
it would not fall under S. 92, Civil P. C. 
But, where nothing is said as to the charit- 
able purposes being private or public, they 
are presumed to be of a public nature. In 
other words, if the direction be similar to 
that in (1823) Turn & Buss 265rt® the case 
here would fall under S. 92. 

It is therefore necessary to consider 
whether there is anything in the present 
case to make it possible for the trustees (in 
the words of the learned Judge) to devote 
the money at their disposal to charitable 
and pious purposes which are not public. 

I I cannot see that there is. If the directions 
bo the trustees had run **in and upon such 

7. Attia V. Madha, (1936) 14 Bang 575. 

8 . White V. White, (1803) 7 Ves Jun 428=83 
E B 171. 

9. Waldo V. Oaley, (1809) 16 Ves Jun 306=33 
EB963. 


charitable purposes as to the trustees shall 
for the time being seem fit and proper at 
their absolute discretion” I do not see how 
it could possibly be contended that the 
trust was otherwise than a charitable trust 
for a public purpose; but it is urged that 
the directions comprised in the next words 
make it possible for the trustees to adminis¬ 
ter the trust fund as if it were a private 
charity merely. Now, these directions do 
not say even that the trustees shall include 
in the disposal of the moneys the indigent 
members of the transferor's family; what 
they^ say is ** it being understood that 
charitable purposes shall include ” provi¬ 
sion for them. In my judgment, that means 
they are eligible to receive some or all of 
the balance in the hands of the trustees 
and not that they shall be necessarily 
selected to do so. They would be eligible 
in any event if they were in indigent or 
straitened circumstances not as members of 
the transferor’s family but as members of 
the general public. It is only a direction 
that (though they are not expressed to 
have even a priority) their claims are not 
to be shut out of consideration. It may be 
that the words were inserted ex abundanti 
cautela lest it should be thought they were 
ineligible because related to the transferor. 
Where charity prima facie for public pur¬ 
poses is the expressed object of the settlor, 
these purposes seem to me in no way 
defeated by the reminder that members of 
his own family are eligible to benefit with 
other members of the public at large. If 
the trustees in their direction were to dis¬ 
pose of the funds in their possession in 
such a way as continuously to defeat the 
public purposes of the trust, they might, 

I think, be restrained from so doing; but 
they are not to be debarred at any time for 
considering the claims of all persons who 
may be indigent and in straitened circum¬ 
stances whether they belong to the settlor’s 
family or no; and in a particular distri- 
bution I do not say that members of the 
family might not prove to have the best 
claim to the exclusion of other members of 
the public of whom they form part. All 
that is necessary in the present appeal is 
to decide whether the objects of the trans¬ 
feror were "public purposes of a charitable 
or religious nature.” I should hold that 
they were. I agree that from the wording 
used, specious argument might appear to 
justify a distribution amongst members of 
the transferor’s family alone from which 
the rest of the general public were excluded. 
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But; that, I think, is not the meaning of 
the direction. The provision of sustenarice 
or support to such members of the family 
of the transferor as may be in indigent or 
straitened circumstances is merely under¬ 
stood to be included in the charitable pur¬ 
poses of a public nature for which the trust 
is formed. And accordingly I have reached 
the conclusion that this appeal ought to be 
allowed. The remaining issues should there¬ 
fore now be framed and the suit proceed to 
trial. The appellants are entitled to their 
costs on this preliminary issue here and in 
the Court below; advocate’s fees in this 
Court seven gold mohurs. 

Mosely J.— I agree. 

n.s./r.k. Appeal allowed, 

A, I. R. 1939 Rangoon 206 

Mya Bu and Mosely JJ. 

Shira Khatoon — Appellant. 

V. 

Mating Pan — Respondent. 

Special Second Appeal No. 182 of 1938, 
Decided on 20th January 1939. 

Transfer of Property Act (1882), S. 53-A — 

Document evidencing receipt of advance against 
sale reciting that balance should be paid within 
certain time—Document held could not be con¬ 
strued as agreement under S, 53-A. 

Document contemplated by S. 53*A need not be 
a formal agreement or contract, nor need it pur¬ 
port to be in its entirety an agreement, but part of 
the document at least must be in essence an agree¬ 
ment or contract. It is not sufficient to say that 
the terms of an agreement can be ascertained from 
a document which purports to be on the face of it 
merely a receipt. 207 C 2) 

Where therefore a document recited that a cer¬ 
tain sum of money was received as an advance 
against the sale of a piece of land for a certain sum 
and the balance to be paid within a certain period: 

Held that by merely mentioning the period 
within which the balance of the purchase money 
was to be paid, the document could not be con¬ 
strued as an agreement much less in essence an 
agreement of the kind contemplated by S. 53-A : 
A I B 1934, Bang 304 and AI B 1938 Bang 356, 
Expl. [P 206 0 2; P 207 0 21 

C. A. Soorma — for Appellant. 

K. C. Bose and E. M. Sen—/or Bespdt. 

Mosely J.—This appeal has been refer¬ 
red to a Bench for hearing. The plaintiff 
bought certain land from Mohammad Hus¬ 
sein by a registered deed. Before that the 
defendant purported to have entered into 
an agreement to buy the said land and to 
have paid part of the purchase price for 
which he obtained a receipt. The defence 
was on the ground of part performance— 
S. 53.A, T. P. Act. The receipt was on an 
unstamped piece of paper and reads as 
follows: ■ t 


A. I.R. 

Received from Maung Pan the sum of Rb. (100) 
one hundred only being advance against sale of a 
piece of paddy land at Nganfce for Rs. 400 balance 
to be paid within 15 days. 

The trial Court held that this receipt did 
not come within the four corners of S. 53-A 
and decreed the suit. In appeal the learned 
Additional District Judge said that the 
provision in the document that the balance 
should be paid within 15 days turned it 
into an agreement, and that the references 
to part payments, the purchase price and 
the description of the land sold were the 
terms necessary to constitute the transfer. 
He therefore reversed the judgment of the 
lower Court and directed the suit be dis- 
missed. S. 53-A, T. P. Act, reads: 

Where any person contracts to transfer for con¬ 
sideration any immovable property by writing 
signed by him or on his behalf from which the 
terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, and the 
transferee has, in part-performance of thecontraot, 
taken possession of the property or any part there¬ 
of, or the transferee being already in possession, 
continues in possession in part-performance of the 
contract and has done some act in furtherance of 
the contract, 

and the transferee has performed or is willing to 
perform his part of the contract, then, notwith¬ 
standing that the contract though required to be 
registered, has not been registered or, where there 
is an instrument of transfer, that the transfer has 
not been completed in the manner prescribed there- 
for by the law for the time being in force, the 
transferor or any person claiming under him shall 
be debarred from enforcing against the transferee 
and persons claiming under him any right in res¬ 
pect of the property of which the transferee has 
taken or continued in possession other than aright 
expressly provided by the terms of the contract. 

Provided that nothing in this Section shall aSect 
the rights of a transferee for consideration who has 
no notice of the contract or of the part perform¬ 
ance thereof. 

I do not think that the mere mention of 
the date withjn which the balance of the 
purchase money is to be paid is sufficient 
in itself to turn the receipt into an agree¬ 
ment of the kind contemplated by S. 53-A. 
The clause in question is not expressed as 
a condition, and may be a mere memoran- 
dum of the date fixed for payment of the 
balance of the purchase money. It le 
common of course to get such clauses m 
memoranda attached to any receipt, for 
example, a receipt for part payment of 
goods purchased may recite “received so 
much, the balance to be paid within such 
and such a time.” A somewhat similar case 
was considered in 13 Rang 17.^ In that 
case however the document which whs writ¬ 
ten in a book recited that the transferor 

1. Ma Thet v. Ma Be Mai, (1934) 21. A I B 
304=154 I 0 13=13 Rang 17, 
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sold it (the land) outright to Ma 8e Mai by asking 
from her the sum of Rb. 160 and Ma So Mai 
haying agreed to buy the land for that sum paid 
the earnest money for which Ma Thet (the vendor) 
signs this receipt. 

In that case ife was held that the essen- 
tial terms of the contract for sale were 
mentioned in the document, and were sutB- 
oient to form the basis of a suit for specific 
performance of a contract. It was found 
that the document was an agreement or a 
contract to transfer immovable property 
by writing signed, and that there the terms 
necessary to constitute the transfer could 
be ascertained with reasonable certainty 
from the document. It was remarked that 
as an agreement for sale the document was 
insufficiently stamped with a one anna 
stamp. In the present case, of course, the 
document does not contain any mention of 
an agreement for sale. Another case is 
I L E (1938) Rang 692^ reproduced in the 
judgment in the Letters Patent Appeal 
against it. In that case, Mya Bu Off. C. J, 
dealt with a similar case where a receipt 
was given. This receipt was in very detail¬ 
ed terms and not merely admitted part 
receipt of the consideration but recited “as 
it has already been agreed to sell the 
house and land to Ko Maung Oho, the 
house and land are sold for Es, 350.” In 
that case it was held that unless the docu- 
ment in question could be held to be an 
agreement or a contract of sale it would 
nob by the mere fact that from it the terms 
necessary to constitute the transfer could 
be ascertained with reasonable certainty be 
sufficient to satisfy the requirements of the 
Section, as what the Section required was 
not the document from which the terms 
necessary to constitute the transfer could 
be ascertained with reasonable certainty, 
but a contract or an agreement in writing 
from which such terms could be ascertain¬ 
ed. The Bench which heard the Letters 
Patent Appeal from this decision evidently 
approved of that statement of the law. In 
the judgment of the learned Chief Justice 
it was said : 

It has been urged upon us that the mere pro¬ 
duction of a writing from which can be ascertain¬ 
ed matters referring to a pre-existing oral contract 
is Bufficient to come within the protection of the 
Section; but, in my opinion, the Section clearly 
oontemplateB that the contract itself shall be in 
writing and not that there shall be a writing 
referring to some part or parts of a contract which 
may previously have been oral. 

By the concluding words what the 

2. Maung Ohn v. Maung Po Kwe, (1938) 25 AIR 
Rang 366=177 I 0 977=1938 R L R 692. 
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learned Chief Justice was conveying was 
obviously that the contract should be in 
writing and that it is nob enough that 
there should be a writing which was nob in 
itself an agreement, referring to some part 
or parts of the contract which may pre¬ 
viously have been oral. This will be clear 
also from the concluding words of Dunk, 
lay J. 8 judgment. In my opinion, the docu. 
ment need not be a formal agreement or 
contract, nor need it purport to be in its 
entirety an agreement, but part of the 
document at least must be in essence an 
agreement or contract. A document may 
often start as an agreement and then recite 
the receipt of money. Conversely, a docu¬ 
ment may start as a receipt and then recite 
the terms of the agreement in pursuance 
of which the money has been paid and be 
also in essence an agreement. It is not suffi. 
cient to say that the terms of an agreement 
can be ascertained from a document which 
purports to be on the face of ife merely a 
receipt. It is true that the essential terms of 
the agreement are all, or nearly all, mention- 
ed in the receipt in this case, Ex. 1. I say 
nearly all because the receipt does not con¬ 
tain anything referring to a very common 
feature in these transactions, namely forfeit 
of advance or penalty for non-performance. 
But in my opinion it is clear that the docu¬ 
ment could not ever be construed as an 
agreement, much less that it is in essence 
an agreement. For these reasons I consider 
that the judgment of the District Court' 
must be reversed and the judgment of the 
trial Court restored with costs throughout. 

Mya Bu J. — I concur in the judgment 
of my learned brother as to the principle 
of law enunciated in the Letters Patent 
Appeal, ILR (1938) Rang 692.^ The learned 
Additional District Judge gave his judg¬ 
ment before the decision in the Letters 
Patent Appeal was published and therefore 
did not have the guidance of that judgment 
in his decision in first appeal. I agree that 
the appeal must be allowed and the judg¬ 
ment and decree of the Township Court 
restored with costs throughout. 

N.3./R.K. Appeal allowed. 
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Spargo j. 

Maung Pahtan — Applicant. 

V. 

Ma San — Respondent. 

Criminal Eevn. No. 624.B of 1938, De¬ 
cided on 17th January 1939. 
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Criminal P. C. (1898), S. 488 — Buddhwt 
Woman married by Mahomedan is *wife* for 
purposes of Sec. 488. 

A Buddhist woman married by a Mahomedan 
is a “wife” for purposes of S. 488, although the 
marriage is not strictly valid according to Mahome. 
dan law. It is in accordance with justice, equity 
and good conscience that she should beregarded'so. 
Even in the eye of the Mahomedan law she appears 
to be so regarded : (1897-01) 2 U B R 497 and 21 
Cal 666, Disting. tP 208 C 2] 

Kyaw Thaung — for Applicant. 

Shu Maung — for Respondent. 

Order.—This is an application for revi¬ 
sion of an order passed by the learned Sub- 
divisional Magistrate, Yamethin, directing 
Maung Pahtan who is a Mahomedan to 
pay to Ma San who claims to be Maung 
Pahtan’s wife maintenance at the rate of 
Es. 12 per mensem. It is urged that there 
could be no valid marriage between the 
present petitioner Maung Pahtan and Ma 
San on the ground that the former is a 
Mahomedan and the latter is a Buddhist. 
As to this Mr. Kyaw Thaung for the pre. 
sent applicant Maung Pahtan argued that 
the presumption was that Ma San was a 
Mahomedan. He said that this presump¬ 
tion followed from the fact that there was 
a marriage between Maung Pahtan and Ma 
San at which a Mahomedan priest officiated. 
I do not think that this is so at all and 
Ma San has certainly never said that she 
became a Mahomedan. When she was exa¬ 
mined in Court she said that she was a 
Buddhist. Mr. Kyaw Thaung suggested 
that that was only in the particulars at the 
head of her deposition and since these are 
given mechanically no attention need be 
paid to what appears there. I am bound 
to assume however that if the form makes 
it appear that Ma San said that she was a 
Buddhist, she did say so and knew what 
she was saying and meant what she was 
saying. 

Reference was made to (1897-01) 2 UBE 
497^ to show that no marriage took place 
between these persons. That case refers to 
21 Cal 666^ and quotes that case as autho. 
rity for the proposition that there is a per¬ 
sonal disability attaching to Mahomedans 
in respect of marriage with Buddhists. In 
respect of these two cases, it is necessary to 
point out that (1897-01) 2 TJ B R 497^ above 
cited differs from the present case because 
that concerns the marriage of a Mahome. 
dan woman to a Buddhist man. In the case 

1. Ma Le v. Maung Kye, (1897-01) 2 U B B 497. 

2. Abdul Bazak v. Aga Mohamed Jafier, (1694) 21 
Cal 666=211 A 66=6 Sar 389 (P 0). 
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now being decided we have the marriage of 
a Mahomedan man to a Burmese Buddhist 
woman. Further, it is to be noted that both 
(1897-01) 2 U B R 497^ and 21 Cal 666,* 
which are referred to in it are concerned 
with questions of legitimacy from the point 
of view of Mahomedan law. What clearly 
falls, in this case, for determination is whe- 
ther this woman is a wife for purposes of 
the Code of Criminal Procedure. In S. 200 
of the Principles of Mahomedan Law written 
by Sir Dinshah Mulla it is laid down that 
a Mahomedan male may contract a valid 
marriage not only with a Mahomedan but 
also with kitabia that is a Jewess or Chris- 
tian but not with an idolatress or a fire, 
worshipper. A marriage however with an 
idolatress is not void but merely irregular. 
In Sec. 204.A the distinction between void 
and irregular marriages is described. An 
irregular marriage is one which is not un- 
lawful in itself but “for something else.” 
In the case of a marriage prohibited by 
reason of difference of religion the objection 
may be removed by the wife becoming a 
convert. Apparently, therefore, the full force 
of the marriage is held in abeyance until 
some such thing as that happens. But it is 
to be noted that under S. 206, if consum- 
mation has taken place the issue of the 
marriage is legitimate. 

It is clear therefore in the eyes of Maho- 
medan law, something has taken place which 
has changed the status of the woman; at 
any rate to this extent that if she has 
children by the man they are legitimate. 
The question is then, is she a wife for pur. 
poses of the Code of Criminal Procedure ? 
I think that the conclusion that she must 
be so regarded is unavoidable. Even in the 
eye of the Mahomedan law, she appears to 
be so regarded and in my view it is in 
accordance with justice, equity and good 
conscience that she should be so regarded. 
There appears to have been every effort 
made by the present applicant to make her 
his wife and as I have said if she had any 
children by him, they would be legitimate. 
I therefore see no reason to interfere with 
the order that was passed and the appU' 
cation is therefore dismissed. The Court 
below ordered Maung Pahtan to pay to Ma 
San costs in that Court and that order 
remains undisturbed and Maung Pahtan 
must also pay the costs in this Court two 
gold mohurs. 

b.m./b.e. 
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Spargo J. tho General Rules published in Part A of 

Nga Ohn Saing — Appellant. ft&med for the purpose of carry. 

~ ing into ellecb the provisions of the Motor 


The King. 

Criminal Appeal No, 67 of 1939, Deci¬ 
ded on 7th February 1939, from order of 
7th Addl. Magistrate, Rangoon, D/- 6th 
January 1939. 

Penal Code (1860), S. 338—Failure by moto- 
'Tist to sound horn is not necessarily negligence 
and sounding of horn does not negative rash¬ 
ness or negligence *— Each case must be deter¬ 
mined on its own facts—Mere fact that motorist 
strikes pedestrian walking on road does not 
give rise to presumption that accident was 
caused by his carelessness. 

Failure by a person, driving a motor vehicle, to 
sound the born is not necessarily negligence, and 
to sound a boro does not necessarily negative rash¬ 
ness or negligence in driving. Each case must be 
decided on its own facts. The mere fact that a 
motorist strikes a pedestrian walking on the road 
does not give rise to a presumption that the acci¬ 
dent was caused by his carelessness. Such a 
presumption is ill founded as a great many such 
-occurrences are due to accidents. If the car was 
being driven at an excessive speed, that in itself 
would be evidence to show that there was negli¬ 
gence. A speed of about 20 to 25 miles an hour 
cannot however be said to argue ipso facto that 
there was negligence. [P 209 C 2 ; P 210 C 1] 

Judgment. — The appellant Nga Ohn 
Saing has been convicted of the offence of 
causing grievous hurt by doing an act so 
rashly or negligently as to endanger human 
life or the personal safety of others.. It was 
eaid that he drove a motor car up Godwin 
Road from the direction of Strand Road 
and knocked down an old Burmese woman 
at the junction of Godwin Road and Dal- 
housie Street. Unfortunately, the victim of 
the accident died in hospital some time 
later. She was very old and it is probable 
that she was unable to recover from in¬ 
juries from which an ordinary person 
would have been able to recover. The 
appellant’s plea was that he did not think 
that it was his car which knocked down 
the old woman as another car was following 
bis. I do not think that there is any reason 
to believe this as nobody else in the case 
mentions this other car and somebody 
would certainly have seen it had it been 
there. But the evidence in the case bas 
been recorded in the barest outline. The 
learned Magistrate appears to have thought 
that if a motorist strikes a pedestrian that 
argues that he has been negligent and that 
there is no need to prove that there is any. 
thing more, especially if he has not sounded 
his horn. 
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Vehicles Act, 1914, and it states that 

every molor vehicle sball bo equipped with a horn 
. . . capable of giving audible and sufTicieut; warn¬ 
ing of the approach of the vehicle and available for 
immediate use. 

Failure to sound the horn is not neces. 
sarily negligence and to sound a horn does 
not necessarily negative rashness or negli- 
gence in driving. Each case must be decid. 
ed on its own facts. In the present case thej 
evidence, as recorded, leaves it completely 
undeterminable whether the affair was a 
pure accident or not. It may be, from all 
one can tell, from the evidence that the old 
woman crossed the road without noticing 
that a car was coming and when she be. 
came aware of it dodged about in front of 
it and so was run into. Accidents happen 
in that way very frequently. In fact the 
majority of accidents, I imagine, take place 
in a way something like this. Of course, if 
the car was being driven at an excessive 
speed, that in itself would be evidence to 
show that there was negligence. But in 
this case the only estimate of the speed of 
the car was given by Kyin Kyaing (P. W. 4) 
a Chinese half caste, who said that the car 
was being driven at about 20/25 miles an 
hour. Such a speed as that cannot be said 
to argue ipso facto that there was negli. 
gence. It is true that the appellant drove 
his car away immediately after the acci¬ 
dent had happened but that might be due 
to fright and he may have been upset at 
having knocked down the old woman and 
he bas been punished for that offence sepa¬ 
rately. Ardan in his evidence gives very 
few details of the accident; there is noth- 
ing from which one can say that negligence 
is proved. Ma Shwe Bone who was with 
the old woman when she went out did not 
see how the accident happeoed but only 
turned round and looked and then saw the 
old woman being knocked down by a car. 
Maung Myaing gives no details except that 
he says: 

I saw one car coming up from the Strand Road 
dashed against one woman on the left side of 
Godwin Road. 

The learned Magistrate remarked in his 
judgment: 

The road was clear from all other traffic at that- 
time as stated by Ardan and there was no reason 
why the accused’s car should have knocked down, 
the old woman had he been careful and cautious 
in driving. 
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The argument appears to be therefore that 
if a motorist strikes a person walking on 
the road the presumption is that the acci¬ 
dent was caused by the motorist’s careless¬ 
ness. As I have pointed out above, this 
presumption is ill founded as a great many 
such occurrences are due to accidents. I 
therefore set aside the conviction and order 
that the appellant be acquitted. 

b.m./r.k. Conviction set aside. 
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BaU J. 

Maung Paik —Applicant. 

V. 

Ma Ohn Sint — Opposite Party. 

Criminal Revn. No. 515-B of 1938, Beci- 
ded on 7th February 1939, for review of 
order of First Addl. Magistrate (l), Pagan, 
D/. 26th July 1938. 

Criminal P. C. (1898), S. 488 (3) Proviso — 
Burmese Buddhist having two wives—One wife 
refusing to live along with other is justihed in 
doing so and is entitled to claim maintenance. 

Two wives of a Burmese Buddhist can never live 
amicably in the same bouse. If therefore one of 
them living separately, refuses to come and live 
with her husband along with the other wife, she is 
justified in doing so and is entitled to claim main¬ 
tenance : (2904) 1 V B R Cr 20, Disting, 

[P 210 C 2] 

U yan AuDg — for Applicant. 

Order.—The parties are Burmese Bud. 
dhists. They became man and wife several 
years ago. There is one child of the mar. 
riage. The child is about six years of age. 
Over two years ago they separated from 
each other and since then the applicant 
has not been supporting the respondent and 
her child. She therefore sued in the Court 
of the First Additional Magistrate, Pagan, 
for a maintenance allowance for herself and 
her child. The substantial defence raised 
by the applicant Maung Paik was that the 
respondent had refused to live with him 
and that be had never refused or neglected 
to maintain his wife and child. This point 
was not considered by the trial Magistrate. 
On that ground it is now submitted that 
the order of the Magistrate is not sustain, 
able. It is further submitted that the First 
Additional Magistrate, Pagan, had no juris- 
diction to try this case inasmuch as the 
applicant had been living outside the juris, 
diction of the trial Magistrate. Dealing 
with the second point, I may say that it 
was never pleaded in the trial Court. Though 
the applicant might not have been living 
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during the last two years within thePagaik 
Township, yet, if it is proved that be did 
last reside together with the respondent 
within the Pagan Township, the Pagan 
Court had undoubted jurisdiction to try 
this case. In any event Sec. 631, Criminal. 
P. C., cures the irregularity, if there be 
any, unless the applicant can show that- 
he has been prejudiced thereby. He has 
not been able to do it. As regards the other 
point, the learned counsel for the applicant- 
relies on the case in (1904) 1 U B R Cr 10.* 
I have read the case and the facts, I regret- 
to say, have not been very clearly set out. 
They do not show whether the respondent- 
Ma Chit was asked by the applicant Maung 
Waiug to live in the same house with his 
chief wife or in a separate house at Myittba. 
In these circumstances that case cannot be¬ 
taken as a guide for the purpose of deciding, 
the present case. What the Proviso to sub. 
s. 3 of S. 488, Criminal P. C., states is that: 

If such person offers to maintain his wife on 
condition of her living with him, and she refuses- 
to live with him, such Magistrate may consider* 
any grounds of refusal stated by her, and may 
make an order under this Section notwithstanding, 
such ofier, if he is satisfied that there is just- 
ground for so doing. 

Speaking as a Burman I have never come 
across a case where two wives of a Burmese 
Buddhist do live or can live amicably in the 
same house. Furthermore, in the present 
case what is most significant is that not a 
single q.uestion was put to the respondent 
as to whether she was ever asked by the^ 
applicant to come and live in his house. It. 
is true that he brought forward some wit¬ 
nesses to show that he did ask the respon- 
dent to come and live in his house but 
their evidence does not show how and 
where the respondent would be kept if she* 
agreed to go and live with the applicant in 
bis village. Therefore I am of opinion that 
even if the respondent was asked to live 
with the applicant and even if she did 
refuse she was perfectly justified in doing 
so. For all these reasons I dismiss the* 
application. 

n.s./r.k. Application dismissed. 


1. Maung Waing v. Ma Ohit, (1904) 1 U B B Cr 
10=1 Cr L J 645=10 Bur L R 319. 
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Mya Bu and Mackney JJ. 

Ma Thein Shin and another — 

Appellants. 

V. 

Ma Ngwe Nu and another — 

Bespondents. 

Special Second Appeal No. 27 of 1938, 
Decided on 9th December 1938. 

=ft Transfer of Property Act (1682), Sec. 3— 
'^Attested*' — Signatures of Registrar and wit¬ 
nesses on endorsement relating to admission of 
execution and identi^cation are not sufhcient 
attestation. 

It is the instrument that an attesting witness 
has to sign in order to comply with the terms of 
the definition of the word “attested.” When the 
Registrar, (or Sub.Registrar) appends his signature 
to the endorsements or to the particular endorse¬ 
ment relating to the admission of execution and 
when the witnesses append their signatures to the 
endorsement as to the identification, it cannot be 
said by any stretch of imagination that they are 
signing the instrument. Therefore the signatures 
of the Registrar and of the witnesses identifying 
the executant at registration, made in the manner 
required by 8ecs. 58 and 59, Registration Act, are 
not sufficient attestation of the deed for the pur¬ 
pose of the Transfer of Property Act, even if they 
signed the deed in the presence of the executant 
after receiving acknowledgment from him of bis 
signature or mark thereon ; Case law referred, 

[P 212 C 2] 

U Aye — for Appellants. 

U Zeya — for Respondents. 

Mya Bu J. — The question referred for 
the decision of this Bench is : 

Whether the signatures of the Registrar and of 
the witnesses identifying the executant at regis¬ 
tration are sufficient attestation of the deed for the 
purpose of the Transfer of Property Act, if they 
signed the deed in the presence of the executant 
after receiving acknowledgment from him of his 
signature or mark thereon. 

“Attestation” is defined in Sec. 3, T. P. 
Act, as follows : 

"Attested,” in relation to an instrument means 
and shall be deemed always to have meant attested 
by two or more witnesses each of whom has seen 
the executant sign or affix his mark to the instru¬ 
ment, or has seen some other person sign the in¬ 
strument in the presence and by the direction of 
the executant, or has received from the executant 
a personal acknowledgment of his signature or 
mark, or of the signature of such other person, and 
each of whom has signed the instrument in the 
presence of the executant; but it shall not be 
necessary that more than one of such witnesses 
shall have been present at the same time, and no 
particular form of attestation shall be. necessary. 

The signatures of the Registrar are, under 
8eo. 59, appended to certain endorsements 
which are required to be made under Ss. 52 
(1) (a) and 58 (l), Registration Act. Among 
such endorsements there is one relating to 
the admission by the executant of the docu. 


ment and one relating to the identification 
by some witness or witnesses of the execu¬ 
tant or his representative or agent as the 
case may be. The endorsement relating to 
the admission of execution is signed by the 
executant or his representative or agent 
and that relating to the identification is 
signed by the witness or vpitnesses idenbi- 
fying the executant or his representative or 
agent. The question before us therefore re¬ 
solves itself into whether the signature of 
the Registrar (or the Sub-Eegistrar) and 
the signature or signatures of the witness 
or witnesses identifying the executant at 
the registration of a document made in the 
manner required by Ss. 58 and 59, Regis¬ 
tration Act, satisfy the term “attestation” 
as defined in Sec. 3, T. P. Act. 


There has been a conflict of judicial opi¬ 
nion on the subject. There is a long string 
of cases according to which the question 
under consideration must be given an aflSr- 
mative answer: 6 Cal 17,^ 11 Cal 429,^ 27 
Cal 169,* 47 0 L J 118,* 1 Pat 300,^ 52 Mad 
123.® 56 Cal 598,^ 61 Cal 525® and 58 Mad 
220.® The general trend of thought which 
underlies the decisions in the first eight of 
these cases is that where the executant ad- 
mits execution to the Registrar (or the Sub- 
Eegistrar) in the presence of the witness or 
witnesses identifying him there are two or 
more witnesses each of whom has received 
from the executant a personal acknowledg. 
ment of his execution and as they them¬ 
selves have signed the document by making 
their signatures under the respective en¬ 
dorsements the ingredients of the definition 
of attestation have been fulfilled j while 
in the ninth case it was added that the 


1. Horro Sundari Dabia v. Chunder Kant. (18811 

6 Cal 17=6 0 L R 803. ' 

2. NityeGopal V. Nagendra Nath, (1885) 11 Cal 
429. 

3. Amarendra Nath v. Kashi Nath, (1900) 27 Cal 

169. 

4. Radha Mohun v. Nripendra Nath. (1928) 15 
A I R Cal 164—106 I 0 422=47 C L J 118 

6. Satada Prasad Tej v. Ttiguaa Charan Rav 
(1922) 9 A I R Pat 402 = 70 I 0 402 = 1 Pat 
800. 

6. Veerappa Chettiar v. Subramania Avvar ( 1929 ) 
16 A 1 R Mad 1=116 I 0 367=62 Mad 123= 
65 M L J 794 (P B). 

7. Abinash Chandra v. Dasarath Male, (1929) 16 
A I R Cal 123 = 114 I C 84= 66 Cal 598=48 
0 L J 281=32 0 W N 1228. 

8. Neelima Basu v. Jaharlal Sarkar, (1934) 21 
A I R Cal 772=151 1 0 1063 = 61 Cal 626= 
38 0 W N 753. 

9. Nagamma v. Venkatramayya, (1936) 22 AIR 
Mad 178 = 164 I C 777 = 58 Mad 220 = jB8 
M Xi (1191. 
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Eefiisfcrar’s (or Sub-Eegistrar’s) signature 
must have been made in the presence of the 
executant in order that, other conditions 
being fulfilled, be may be regarded as an 
attesting witness. Opposite view is to be 
found in 6 Luck 619'" and 54 All 1051/' 
They lay down that the signatures oi the 
Sub. Registrar and of the witnesses identi¬ 
fying the executant at registration are not 
sufiiciont attestation of a mortgage deed for 
the purpose of the Transfer of Property Act 
even assuming that the Registrar and the 
witnesses had received from the executant 
a personal acknowledgment of his signature 
or mark and that they did sign in the exe¬ 
cutant’s presence. The learned Judge pro¬ 
ceeded upon the footing that the signatures 
of the witnesses identifying the executant 
at registration are appended simply and 
solely to the endorsement that they have 
identified the executant and that therefore 
they cannot be regarded as having signed 
the document with the intention of attest¬ 
ing the execution of the document by the 
executant; and as regards the Sub-Eegis- 
trar, his signature is also made not with 
the intention of attesting the document, 
but merely for the purpose of signing the 
endorsement which be made with reference 
to the admission of execution by theexecu- 
tant. In 5 Rang 772'^ Carr J. observed: 

I note that a Bench of the Calcutta High Court 
has held in 47 C L J US* that the signature of 
the Sub-Begistrar to the registration endorsement 
to the effect that the mortgagor bad admitted 
execution to him now makes that officer an attest¬ 
ing witness. This goes very far, and without ex¬ 
pressly refusing to accept that decision as correct, 

I am not at present prepared to follow it. - 

As the judicial decisions are nob concur¬ 
rent, I do not consider it necessary to dis- 
cuss these cases in detail; but, in my opinion, 
the question under reference must be an- 
swered in the negative. The reasons given 
in 6 Luck 619*" and 54 All 1061** appear 
to me to be sufficient to support the con. 
elusions which the learned Judges came to 
on this point. But still another reason 
which appears to me to be of great weight 
as to why the signing by the Registrar (or 
Sub-Registrar) of the endorsements and the 

10. Chandrani Kuar v. Sheo Nath, (1931) 18 
air Oudh 146=132 I 0 337=6 Luck 6i9= 
SOWN 194. 

II Lachmac Siugb v. Surendra Bahadur, (1932) 

19 A 1 R All 627=139 10 1= 64 AU 1051 = 
1932 A L J 653 (F B). 

12. S. M. A. R. A. L. Firm v. R. M. M. A. Firm, 

. (1928) 15 A I R Rang 101=109 I 0 469=6 
Rang 772. 


signing by the witnesses of the endorsement 
relating to the identity of the executant 
should not be regarded as satisfying the 
requirements of the definition given in S. 3 
is that according to the definition the wit¬ 
ness attesting the instrument must sign the 
instrument in the presence of the executant. 
It is the instrument that an attesting wit- 
ness has to sign in order to contply with 
the terms of the definition of the word 
“attested." When the Registrar, {or Sub. 
Registrar) appends his signature to the 
endorsements or to the particular endorse, 
ment relating to the admission of execution 
and when the witnesses append their signa- 
tures to the endorsement as to the identlfii. 
cation it cannot, in my opinion, be said by 
any stretch of imagination that they are 
signing the instrument. For these reasons 
I would answer the question in the negative. 

Mackney J. —I agree with my learned 
brother that the question put to us must be 
answered in the negative. The learned 
Judge who has made the reference has used 
the expression “if they signed the deed” : 
bub I take it that it is not meant to imply 
that the signatures of the Registrar and of 
the witnesses identifying the executant at 
registration, when applied in compUanca 
with the provisions of the Registration Act, 
are signatures to the deed, for that would 
be, in my opinion, to beg the question. The 
provisions of the law which require certain 
instruments to be attested must be deemed 
to have the effect of making thosesignatures 
form part of the instrument to which they 
are athxed. Hence in the definition attes¬ 
ted” to be found in S. 3, T. P. Act, we find 
the phrase “each of whom has signed the 
instrument in the presence of the execu¬ 
tant.” I find it impossible to hold that the 
signature of the registering officer who 
under S. 69, Registration Act, affixes bis 
signature to an endorsement signed by the 
executant on the paper containing the in¬ 
strument in question is a signature of that 
instrument; and I find it even more diffi¬ 
cult to hold that the signature of the person 
who has identified the executant before the 
registering officer appended on the aforesaid 
paper can be considered to be a signature 
of the instrument itself. The decisions of 
the Calcutta High Court to which reference 
has been made by my learned brother all 
seem to assume that the registering officer 
and the identifying witnesses sign the 
instrument. But this is the whole question. 
In my opinion they cannot be said to sign 
the instrument. 
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This idea, I think, was in the minds of 
the learned Judges who decided the case in 
64 All 1051^* when they say that the 
attesting witness must sign with the idea 
of bearing testimony to the execution and 
with the idea of permitting himself to be 
cited as a witness to prove the execution, 
and where they point out that the efifect of 
the Registration Act and the Acts requiring 
the attestation of certain documents is that 
a document must already have been duly 
executed, and duly attested, that is to say, 
it must have been completed before it is 
presented for registration. So, in the cases 
decided by the Privy Council to which 
reference is made in the Allahabad case, 
what was considered was, what was it that 
the signatories signed ? Was it the will 
itself or did their signatures merely signify 
the fact that the testator bad made the will 
with their consent or, in another case, 
whether the signature had been appended 
to the deed of mortgage in token of attests, 
tion or in token of the signatory's approval 
of the transaction? No doubt in deciding 
whether a person has signed an instrument 
or not, it is of great assistance to look to 
his intention in placing bis signature on 
the paper: but the question to be decided 
is, did be sign the instrument? In 52 Mad 
123® the learned Chief Justice says : 

The regihtering officer and the ideniifying wit* 
nesses had exactly the same duty imposed upon 
them by the Registration Act as would have rested 
upon tbem as attesting wibnest'es under the Trans* 
fer of Property Act, and that duty they discharged. 

With respect, I find it difficult to under¬ 
stand how an identifying witness, whose 
duty is merely to identify before the regis. 
tering officer the person who apparently 
executed the deed, can be said to discharge 
the same duty as an attesting witness under 
the Transfer of Property Act. Surely, neither 
the registering officer nor the identifying 
witness can be said to discharge any duty 
under the Transfer of Property Act as 
attesting witnesses, because they do not in 
fact sign the instrument. 

N.S./r.K. Answer in the negative. 
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Mackney J. 

Maung Than Gyaung — Appellant. 

V. 

Maung Than Hmo — Respondent. 

Special Second Appeal No. 298 of 1937, 
Decided on 2nd March 1938, against decree 
of Disb. Court, Lower Ghindwin at Monywa, 
in 0. A. No. 16 of 1937. 


(a) Appeal—Competency^G's suit against }[ 
and 3 for cancellation of mortgage deed by II 
to 3 decreed a« to 0*5 half interest in mortgage 
land — In appeal by JI, Q's suit dismissed — (r 
preferring appeal from appellate decree only 
making H as respondent but seeking to add S 
as respondent when appeal against S was time* 
barred—Appeal held was incompetent. 

G sued H and S for the oancellabion of a mort¬ 
gage deed executed by H in favour of S, on the 
ground that the land mortgaged belonged to Q 
and ti jointly. The trial Court granted a decree 
oaDcelling the mortgage as to G's onc*haIf interest 
in the land. In appeal by H against the decree 
making only Q as party, Q's suit was di3mis^ed. 
Q appealed from the appellate decree and joined 
only H as respondent and subsequently sought to 
join 5 as respondent but obviously after the appeal 
against 3 was time-barred : 

Held that the appeal was incompetent because 
the prayer of G in the second appeal being the 
restoration of the trial Court’s decree he could not 
succeed in the appeal unless S was made a party 
to it and since the appeal against S was time- 
barred he could not afterwards be made a party to 
the appeal : A I R 1927 P C 252 and A I R 1932 
Rang 16, Rel. on. [P 214 C 1} 

(b) Civil P. C. (1908), O. 41, R. 33—Scope- 
Party to suit not joined in appeal found not to 
be necessary party to appeal—Appellate Court 
can pass decree even in his favour if this can 
be done without prejudice to other party. 

Rule 33 of Order 41 should not be exercised so 
as to deprive a party of a valuable right which he 
might have acquired in consequence of the oppo* 
site party's failure to appeal against decree so far 
as it affected him. There is nothing in the wording 
of the Rule to show that the power can be exer¬ 
cised only in the case of a person who is interested 
in the appeal : A I R 1927 P C 252, Rel. on. 

[P 214 C 2] 

If therefore once it is found that a certain party 
to the suit who is not joined in the appeal is not a 
necessary party to the appeal and to pass a decree 
in his favour in appeal would do him no prejudice 
but on the contrary would be a benefft to him, 
whereas it can in no way prejudice the opposite 
party, then the Appellate Court has power to pass 
a decree in his favour also. [P 214 C 2] 

S. Loo-Nee — for Appellant. 

A. N. Basu — for Bespondent. 

Judgment. — This appeal must fail on 
the preliminary objection set up by the 
respoodeot. In the original Court the ap¬ 
pellant, Maung Than Gyaung, sued Maung 
Than Hmo and Maung Po Shan for the 
cancellation of a deed, whereby Maung 
Than Hmo had purported to mortgage to 
Maung Po Shan a certain piece of land, on 
the ground that the land belonged jointly 
to Maung Than Gyaung and Maung Than 
Hino._ The Township Court granted the 
plaintiff a decree cancelling the,mortgage 
of Maung Than Gyaung’s one-half interest 
in the land. Against this decree Maung 
Than Hmo appealed to the District Court 
of Monywa, making Maung Thau Gyaung 
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alone the respondent and not joining Maung 
Po Shan. The learned District Judge re¬ 
versed the unding of the Township Court 
and passed a decree setting the judgment 
and decree of the Township Court aside 
and directing that the plaintiff’s suit be 
dismissed. Against this decree Maung Than 
Gyaung has now appealed to this Court. 
He, in turn, has made only Maung Than 
Hmo the respondent and has failed to join 
Maung Po Shan. The decree of the Dis- 
trict Court is undoubtedly a decree which 
operates in favour of Maung Po Shan. It is 
not possible now for the plaintiff-appellant 
to join Maung Po Shan as a respondent, 
the decree of the District Court having 
Jbeen passed on 26th July 1937. In these 
circumstances, it appears to me that the 
decision in 6 Rang 29^ applies. Maung Po 
|Shan having this decree in his favour, it 
jwould not be just for this Court to pass any 
[decree against him which would operate in 
ibis disfavour. On the other hand, it is clear 
that unless Maung Po Shan is made a party 
*the plaintiff-appellant cannot succeed in 
this appeal, in which the prayer is for the 
restoration of the decree of the Township 
Court. That decree cannot be restored to 
Maung Po Shan’s detriment without his 
having been made a party, and he cannot 
now be made a party : see 9 Rang 624.^ 

The learned counsel for the appellant 
has sought to distinguish both the cases 
cited from the present case, because those 
cases related to proceedings on first appeal 
to the High Court, whereas the present 
case is an appeal from an appellate judg. 
ment of the District Court. I do not think 
that this makes the slightest difference, if 
the decree of the District Court is in order. 
The learned counsel for the appellant then 
attempted to maintain the view that the 
decree of the District Court was not in 
order, because Maung Po Shan was a neces¬ 
sary party to that appeal in that Court and 
bad not been joined. I am unable to agree 
that Maung Po Shan was a necessary party 
to that appeal. The question which the 
Appellate Court was asked to decide was a 
question which was vital to the suit — 
namely as to whether Maung Than Gyaung 
had or had not any interest in the property 
— which had been decided adversely to 
Maung Than Hmo in the original Court. 

1. Chokalingam Ohetty v. Seethai Ache, (1927) 

14 A I R P 0 252=107 I C 237=6 Rang 29= 

66 I A 7 (P C). 

2. Ma Thaw May v. Mofaamed Eusoof, (1992) 19 

A I H Rang 16=185 I 0 646=9 Rang 62A. 
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It appears to me that the District Court 
could decide this point without Maung Po 
Shan’s presence. If the appeal were dis¬ 
missed Maung Po Shan was in no worse 
position than he was before, and the decree 
of the original Court would obviously stand 
against him. On the other hand, if the ap¬ 
peal was successful, then the decree which 
Maung Than Gyaung held against Maung 
Than Hmo was not of the slightest use to 
him. The effect of deciding the appeal in 
Maung Than Hmo’s favour was to decide 
that Maung Than Gyaung had no interest 
in the land. It is true that the original 
Court's decree had cancelled the decree so 
far as concerned its effect on Maung Than 
Gyaung's one-half of the property but it 
having been decided that Maung Than 
Gyaung had no interest whatsoever in the 
property, it would clearly have been absurd 
for the District Court to leave the Township 
Court’s decree against Po Shan standing, 
inasmuch as Maung Than Hmo admitted 
the mortgage. The obvious course to take 
was to use the powers provided by R. 33 
of 0. 41, Civil P. C., and pass a decree in 
favour both of Maung Than Hmo and 
Maung Po Shan. 

The learned counsel for the appellant 
contends that the District Court did not 
have the power to do this; but once it 
is found that Maung Po Shan was not a 
necessary party to the appeal and that to' 
pass a decree in his favour would do him| 
no prejudice but on the contrary would be 
a benefit to him, whereas it can in no way 
prejudice the opposite party, then it seems 
to me that we must hold that the District 
Court rightly passed a decree in his favour 
also. There is nothing in the wording of 
R. 33 of O. 41 to show that this power can 
be exercised only in the case of a person 
who is interested in the appeal in the sense 
explained in 6 Rang 29.^ It may be noted 
that in that case their Lordships did not 
commit themselves to the opinion that the 
Court would have no power under this 
Rule in a proper case to add a party for the 
purpose of passing a decree against him, 
let alone in his favour. The Rule should 
not be exercised so as to deprive a party 
of a valuable right which he might have 
acquired in consequence of the opposite 
party’s failure to appeal against the decree 
so far as it affected him; but that conside¬ 
ration would not apply as regards either 
Po Shan or Maung Than Gyaung in the 
District Court. The learned counsel for the 
appellant asks the Court to bring Maung 
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To Shan on feho record as a respondent to 
•this appeal; but this it will be obviously 
impossible to do at this stage, for the 
reasons already indicated. This appeal is 
therefore dismissed; advocate’s fee two gold 
XQohurs. 

n.s./r.k. Appeal dismissed. 


A. I. R. 1939 Rangoon 215 

Roberts 0. J. and Moselt J. 
Kesanakoorthi Yenhana — Appellant. 

V. 

Kesanakoorthi Letohana — Eespondent. 

Civil Misc. Appeal No. 49 of 1938, 
Decided on 2nd February 1939, against 
•order of Dist. Court, Myaungmya, D/- 7th 
May 1938. 

(a) Succeision Act (1925), S. 263—Appli¬ 
cation for revocation of grant of letters of 
administration by person who contested grant 
as respondent is maintainable only if applicant 
urges new grounds in support of his application 
'Or if his application falls within limits of appli¬ 
cation for review—"New grounds" is meant to 
cover contingencies quite different in character 
from mere discovery of evidence, which if it 
had been available might have induced the 
Court to take a different view. 

An application for revocation of a grant of 
letters of administration or probate by a party, 
who contested the order at the time at which it 
was made is on an entirely different footing from 
such an application made by a party, who was a 
stranger to the proceedings, which led to the 
making of the order and had no notice of them. 
In the former case, the matter is prima facie rea 
judicata as between the parties. It is an elemen. 
tary principle that where a party had an opportu- 
nity to put forward a particular just cause and had 
not chosen to put it forward, he cannot be beard 
to agitate the same cause later. The real question 
is whether the party applying foe revocation had 
an opportunity, before the grant was made, of 
urging the very grounds he now puts forward or 
whether he urges any new grounds that have 
arisen since he had that opportunity, which he 
refused to utilize. The phrase "new ground" does 
not mean additional evidence on old grounds. It 
is meant to cover contingencies quite different in 
character from the mere discovery of evidence, 
which if it bad been available before, might have 
induced the Court to take a different view. Where 
there Is an allegation of fraud as a ground for 
vacating the order, the fraud proved must be 
• extraneous to everything which has been already 
adjudicated upon by tbe Court. Subject to the 
rule relating to new grounds, the only other way 
in which the grant can be attacked by a party 
who contested tbe order at the time it was made 
and who relies on fresh evidence merely, is by 
bringing his application within the eompa>ratively 
iuarrow limits of an application for review ’.AIR 
J916 Mad 364 and A I R 1924 Mad 678, Rtl. on. 
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(b) Succestion Act (1925), Sa. 263, 268— 
Application for revocation of grant by person 
who contested grant, in substance an applica¬ 
tion for review—Provisions of Civil Procedure 
Code apply and application is defective and 
not maintainable if it is not accompanied by 
copy of order appealed from. 

An application for revocation of a grant of 
letters of administration made in favour of oppo¬ 
site party, by a party who contested the order 
when it was made, which is in substance an appli¬ 
cation for review and falls under O. 47, Rule 1, 
Civil P. C., when it is not accompanied by a copy 
of the order or a decree appealed from, is defective 
and is not maintainable. By 8. 266, Succession 
Act, the proceedings relating to tbe matter are to 
bo regulated by the Code of Civil Procedure. 

(P 216 C 13 

U Tun Tin — Jor Appellant. 

P. B. Sen — for Respondent. 

Roberts C. J, —This is an appeal from 
an order passed by the District Judge, 
Myaungmya, dismissing the application of 
the appellant for revocation of letters of 
administration granted to the respondent 
in the estate of Kesanakoorthi Yenkab 
Reddy. Ch. 4, Succession Act, deals with 
the practice in granting and revoking pro¬ 
bates and letters of administration, and 
S. 299 of the Act makes this order appeal, 
able. Both the appellant and respondent 
applied for letters of administration: the 
appellant said he was the son of a sister 
of the deceased, and tbe respondent said 
that he himself was the grandson of the 
deceased’s brother. Letters were granted in 
December 1937 to tbe respondent as the 
sapinda, both parties being Hindus subject 
to tbe Mitakshara law. The appellant then 
petitioned tbe District Court on 28bh 
February 1938 : he said that he had no 
prior knowledge of the respondent and 
prayed for time to make further enquiries. 
On 12bh March he lodged a further peti¬ 
tion stating that respondent based bis claim 
on being the grandson of the Pamathy 
whom he alleged to be deceased’s brother. 
But, said the appellant, Pamathy in regis¬ 
tered deed of mortgage No. 105 of 1911 in 
the office of the Sub.Registrar of Bassein 
described bis own father as one Nagana; 
whilst the deceased Yenkat Reddy in regis¬ 
tered deed of mortgage No. 1532 of 1923 
in the office of the Sub-Registrar of Myaung¬ 
mya described his own father as Sattaya; 
consequently Pamathy and Yenkat Reddy 
could nob be brothers. These two men 
were both working as dhobis in Bassein 
together and were thought to be somehow 
related, but they were friends merely and 
thus, said the appellant, the respondent's 
claim has been discovered to be false. 
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The learned District Judge held: (l) that 
as the appellant -was respondent in the 
letters of administration suit he could not 
file an application for revocation of probate 
under S. 263, Succession Act; (2) his appli. 
cation could only be considered if it fell 
within O. 47, R. 1, and was an application 
for review ; in that respect it was defective 
not being accompanied by a copy of the 
decree appealed from, for, by 0. 47, R. 3, 
such an application must comply with the 
provisions as to the form of preferring 
appeals, mutatis mutandis. O. 41, R. 1 
therefore applies, and this has not been 
complied with. It is clear that the appel¬ 
lant is seeking to adduce fresh evidence 
which would convince the Court that the 
respondent's claim for letters of adminis¬ 
tration was unwarrantable. Such new evi¬ 
dence even if admitted would not neces¬ 
sarily show that the respondent’s claim 
was fraudulent, though it might show that 
it was ill-founded. By S. 268, Succession 
Act, the proceedings in the Court of the 
District Judge in this matter shall, so far 
as circumstances permit, he regulated by 
the Code of Civil Procedure. O. 47, R. 1 
lays down the procedure and in my opinion 
the learned District Judge was right in 
dismissing the application. If appellant’s 
contentions were right, his application to 
revoke for just cause the letters of adminis¬ 
tration could be made with complete dis¬ 
regard of the formalities enjoined by the 
rule and he would even be exempt from 
proof of having exercised due diligence in 
presenting his case before the Court which 
granted the letters. He could watch the 
proceedings to which he was a party with 
indifference and could subsequently make 
an application for the revocation of the 
grant as though be had never been cogni¬ 
zant of them at all. In 38 Mad 203‘ at 
p. 208 it was said : 

But where two parties fight at arm’s length, it 
is the duty of each to question the allegations 
made by the other to adduce all available evidence 
regarding the truth or falsehood of it. Neither of 
them can neglect this duty and afterwards claim 
to show that the allegation of bis opponent was 
false. 

This is an application of the broad 
principle of res judicata. In 46 M L J 383^ 
at p. 388 Wallace J. said ; 


1. Chinnaya v. Ramama, (1916) 3 A I R Mad 

864=19 I 0 579=38 Mad 203=25 M L 
238. 

2. Venkataratnam v. Satyavati, (1924) H AIR 

Mad 578=79 I 0 44=46 M L J 383. 
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It is an elementary principle that where the 
party had an opportunity to put forward a parti¬ 
cular -just cause and had not chosen to put it 
forward, he cannot be heard to agitate the same 
cause later. No Court would in my opinion allow 
a ‘just cause’ already agitated and decided upon 
before the grant of probate to be again made the 
subject of an application to revoke that grant, and- 
I see no difference in principle between disallowing, 
such an application on the ground of res judicata 
and disallowing it on the ground that the party 
already had a full opportunity of putting forward 
his just cause and omitted to do so. 8o that the 
question before us, as I view it, is whether appel., 
lant 1 had an opportunity before the grant was 
made of urging the very grounds he now puts for¬ 
ward. or whether he urges any new grounds that 
have arisen since ho had that opportunity which 
he refused to utilize. 

In my opinion the phrase “new grounds” 
does nob mean additional evidence on old 
grounds; it might apply, for instance, to a 
case in which the person to whom letters 
of administration were granted had subse. 
quently become of unsound mind. It is 
meant to cover contingencies quite different 
in character from the mere discovery of 
evidence which if it had been available 
before might have induced the Court to 
take a different view. In the present case 
the learned District Judge by implication 
at least held that the appellant had not 
exercised due diligence. Whether by doing 
so he could have found out about tbesfr 
registered mortgage deeds or not, I think 
we need not trouble to inquire. It is enough 
to say that the appellant was bound to- 
comply with the provisions of O. 47, R. 1 
and in other respects at all events he failed 
to do so. 

An application for the revocation of a 
grant by a party who contested the order 
at the time at which it was made is on 
an entirely different footing from such an 
application made by a party who was a 
stranger to the proceedings which led to 
the making of the order and had no notice 
of them. In the former case the matter is 
prima facie res judicata as between the 
parties. Where there is an allegation of 
fraud as a ground for vacating a judgment 
or order, the fraud proved must be extra-. 
neons to everything which has already been 
adjudicated upon by the Court. Subject to 
what I have already said in relation to 
“ new grounds ” the only other way in 
which the grant can be attacked by a party 
who contested the order at the time it was 
made and who relies on fresh evidence 
merely is by bringing his application within 
the comparatively narrow limits of an 
application for review. Accordingly in my 
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opinion this appeal fails and must be dis. 
missed with costs five gold mohurs. 

Mosely J.—I agree. 

R.M./r.K. Appeal dismissed. 
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Mosely J. 

A. M, M. H, M, Chetiyar B'irm — 

Appellant. 

V. 

Saw Eu Hoke — Respondent. 

Special Second Appeal No. 287 of 1938, 
Decided on 27th January 1939, against 
decree of Dist. Court, Amherst, D/. 26fch 
July 1938. 

Receiver — Agreement to receive interest— 
Decree declaring charge on property and lien 
on policies but no interest provided—Decree* 
holder appointed receiver to take charge of 
property and recover money under policies — 
Offer of Insurance Company being low, judg* 
ment'debtor asking receiver to wait and agree¬ 
ing to pay interest on decretal amount —^ 
Agreement kept from knowledge of Court— 
After money paid into Court receiver claiming 
to deduct interest—Agreement being fraud on 
Court is not enforceable—Claim for interest 
held could not be sustained. 

No f=ecret agreement can be enforceable which 
puts the receiver in a position which might aflect 
bis advice to the Court, and couscquently the 
Court's decision as to whether time should be 
granted. [P218C2] 

A decree passed against the judgment-debtor 
declared a charge on certain properties aod lien on 
some insurance policies but did uot provide interest 
on the decretal amount. Decree*holder wasappoin* 
ted as receiver to take charge of the properties and 
to collect insurance money. Jn course of those 
proceediogs, tbe insurance Companies made an 
offer of a certain amount. But tbe judgmeut’debtor 
who expected a stiU better offer requested the 
receiver by letter to wait for some more time and 
in consideration agreed to pay the decretal amount 
with interest at a certain rate. Tbe receiver 
accepted tbe agreement but did not communicate 
it to the Court. After tbe money was realized and 
paid into Court the decree>holder receiver asked to 
be allowed to deduct interest as per agreement. 
This being disallowed be filed a suit to recover 
tbe amount of interest on tbe basis of the agree* 
ment: 

Held that as under tbe agreement, tbe receiver 
undoubtedly got something more by way of 
interest to which he was not entitled under the 
decree it was his duty to report the agreement to 
tbe Court and get it ratified. As tbe agreement 
was kept from the knowledge of Court it amount¬ 
ed to fraud on Court. Tbe agreement thus being 
not enforceable at law, claim for interest could 
not be sustained : (1908) 1 Ck 546, Applied ; 
AIR 1936 Mad 421 and AIR 1932 Cal 672. 
Ref.; 22 Cal 648 and 30 Cal 696, Eel. on. 

[P 219 01,2] 

E. Clark — for Appellant. 

A. A. Darwood — for Bespondent. 


Judgment, — The plainfciCf-appellaDt, 
A. M. M. R. M. Chettyar waa a decree, 
holder in another suit, Suit No. 6 of 1936 
of the District Court of Amherst, against 
the defeQdaDt.respoQdent. In that suit a 
decree of compromise waa passed for Rs. 
31,000 with a charge on the suit land 
and a lien on the hre iusuraoce money 
obtained under a policy on the mill. The 
decree.holder was to be at liberty to exe¬ 
cute the decree personally against the 
defendants if they failed to realize the 
decretal amount out of the insurance money 
or from the sale of the land. It was also 
there agreed in the application for a com¬ 
promise decree that the plaiolitf should be 
appointed receiver for the collection of the 
insurance money without remuneration 
and that he should pay the surplus money 
to Saw Eu Hoke through the Court imme. 
diately after realizing the amount due on 
the decree. Tbe Chettyar Firm was accord¬ 
ingly appointed on 18th June 1936 in 
Miscellaneous Case No. 18 of 1936 of the 
District Court of Amherst to take charge of 
tbe rice-mill and to collect the lire insur¬ 
ance money. On 8tb August, the agent of 
tbe Chettyar Firm in his capacity as recei¬ 
ver filed a report stating that the com¬ 
panies concerned had offered a sum of Rs. 
118 only though the total loss was assessed 
at over Rs. 69,000, that when Saw Eu 
Hoke had been informed accordingly he 
wrote to tbe companies protesting against 
this low offer and that the companies had 
written to the receiver stating that they 
were not prepared to offer a higher amount. 
Orders were passed on this report on the 
same day that tbe receiver should take fur¬ 
ther steps to get an adequate amount from 
the Insurance Companies as the amount 
offered was considered to be inadequate, 
and a date was fixed for further report by 
29th August. On that date the agent as 
receiver tiled another report stating that the 
Insurance Companies would not enhance 
their offer, and he asked that Saw Eu 
Hoke be called upon to state whether he 
would finance such legal action as might 
be advised by the Court against the com¬ 
panies concerned to recover the full claim, 
failing which, sanction, it was prayed, 
might be given to the receiver to accept 
the offer made by tbe companies. On this 
the defendant asked for an adjournment 
and several further adjournments were 
given to allow Saw Eu Hoke to prosecute 
hie claim before the Insurance Companies. 
On 7 th December an order was passed 
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that these negotiations should be conduct¬ 
ed through the receiver. On 8th April 
1927 the receiver reported that Saw Eu 
Hoke had arrived at an agreement in 
November 1936 with the companies. On 
12bh June the receiver reported that it was 
only two companies who had communicat¬ 
ed to him their willingness to pay their 
proportionate two-third share of Rupees 
47,118 and that the third company had 
not yet replied. The receiver finally repor. 
ted on 16th July 1937 that he had received 
that amount from the Insurance Com- 
panies and deposited it in Court. On that 
date, for the first time the receiver in his 
application mentioned that Saw Eu Hoke 
had agreed on 22nd August 1936 to pay 
him interest on the decretal amount of Rs. 
31,000. (The compromise decree had not 
provided for any interest to be paid.) The 
receiver’s application to be allowed to 
deduct the interest which he claimed was 
disallowed and he then filed the suit now 
under appeal for Es. 4019 odd as interest. 
This claim was allowed in the Subdivi. 
sional Court but reversed on appeal by the 
District Judge and the Chettiar is now 
appealing against that decree. 

The agreement in question (Ex. H) is a 
letter dated 22nd August 1936 from Saw 
Eu Hoke to the Chettiar Firm promising 
to pay the decretal amount of Es. 31,000 
as per the terms of the compromise of 4th 
June 1936 together with interest at the 
rate of one rupee per cent, per mensem 
from the date of the decree up to the date 
of realization in full of the decretal amount. 
The letter ends thus: “I request you to 
wait for two months’ time.” The plaintiff’s 
ease was that he had received an offer of Rs. 
47,118 from the Insurance Companies in 
July and that he then advised Saw Eu Hoke 
to accept it but that the latter thought he 
could get more from the companies and 
promised to pay him interest if he would 
wait. He communicated with his principal 
and on getting a reply from the Insurance 
Companies on 21st August that they could 
not increase their offer he asked Saw Eu 
Hoke on the 22 nd to give an agreement 
in order to pay the stipulated interest of 
one per cent, if he wanted further time to 
get a better offer. Both Courts accepted 
this version of the transaction. The Dis¬ 
trict-Court on appeal held that though the 
word “Receiver” was not mentioned in 
Ex. H it must follow that the Chettiar 
Firm was asked to stay its hand as receiver 
for two months to enable the defendant to 


get a better offer. However the plaintiff 
tried to make out that the contract was 
entered into with him only qua decree, 
holder. The District Court went on to hold 
that the promise given in consideration of 
the receiver promising to stay his hand 
was enforceable. The cases in 1661C 949^ 
and 139 I G 186^ were cited where it was 
held that a purchase by a receiver of pro. 
perty included in his receivership was 
invalid without the previous permission of 
the Court. In the latter case the general 
principle followed was that laid down in 
(1908) 1 Ch 546^ that no one should be 
allowed to get into a position where his 
interest conflicts with his duty, and that 
the Court carries out this principle not by 
examining each particular case and weigh, 
ing the details of the conflict, but by cer. 
tain prohibitions with regard to persons 
who hold positions in which a conflict 
might arise. The learned District Judge 
said that in the present case he had no 
doubt that the promise given by the plain, 
tiff was one which was likely to create a 
conflict between the plaintiff’s personal 
interest and his duty as receiver. If no 
promise to pay interest was given it would 
be in the interest of the plaintiff to advise 
the Court to accept the offer so that the 
decretal amount might be realized without 
further delay. On the other hand, on account 
of the promise to pay interest at a profit, 
able rate it might be in the interest of the 
plaintiff to prolong the receivership even 
if the defendant had no further hope of 
obtaining better terms. 

I consider that this principle was rightly 
applied here. No secret* agreement could 
be enforceable which put the receiver in a 
position which might affect his advice to 
the Court and consequently the Court’s 
decision as to whether time should be 
granted. It is argued before me for the 
plaintiff-appellant that the receiver was 
approached as the other party to the suit, 
the decree.holder, and not in his capacity 
as receiver. But I think it is obvious that 
the plaintiff was approached in a dual 
capacity. No doubt had the receiver not 
been a party to the suit the defendant 

1. Subramanyam v. Veakatasubba Reddi, (1935) 

Q2 A I R Mad 421=156 I C 949=68 M L J 

597. 

2. Jibeswati Dassi v. Sudha Krishna. (1933) 19 

A I R Cal 672=1391 0 186=69 Cal 966=66 

CL J 86=36 CWN125. 

3. Nugent v. Nugent, (1908) 1 Ch 546=77 I*J 

Ch 271=98 L T 354=52 S J 262=24 T ti R 

296. 
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would ordinarily have gone to the other 
party to get his consent and then to the 
receiver. It was only the receiver who 
could stay his hand or rather agree to an 
application filed by the other side to the 
Court to stay the proceedings until a better 
offer was made. It is clear in this case that 
the receiver did qua receiver acquiesce in 
prolonged adjournments for this purpose, 
and what is more the receiver kept this 
agreement from the knowledge of the Court 
until the claim was realized. It is argued 
that it cannot necessarily be inferred that 
the receiver was making a profit on the 
agreement which the Court would not have 
allowed had the circumstances been reported 
to it. It may or may not be that the Court 
would have allowed an agreement to pay 
this interest at one per cent, per mensem 
or at least interest at the court rate, which 
is a little less, 9 per cent, per annum. The 
Court would have granted further time if 
the Court thought that there was a reason¬ 
able prospect of getting a better offer within 
a reasonable time, but it does not follow 
that the Court would have allowed interest 
to be exacted. It seems to me clear that 
the party could only in his capacity as 
receiver give time, or rather agree nob to 
oppose applications for adjournment, and 
as the receiver undoubtedly got something 
out of the agreement to which he was not 
entitled under the decree, it was his plain 
duty to report the agreement to the Court 
and get it ratified by the Court. 

For the respondent two very apposite 
decisions have been quoted. One is 22 Cal 
648* where it was stated that when a 
receiver appointed by the Court had 
ontered into two private agreements, one 
prior, the other subsequent to the date of 
his appointment with one of the defendants, 
restricting and controlling his powers, these 
agreements were a gross contempt of Court. 
Another case is 30 Cal 696.^ There it was 
held that a promise to pay the salary of a 
receiver without leave from the Court 
being in contravention of the law is not 
binding on the promisor. A receiver being 
an officer of the Court, the Court only is to 
determine bis remuneration and the parties 
cannot by any act of theirs add to, or dero. 
gate from the functions of the Court with, 
out its authority. Here the receiver was 
appointed by the Court to do a certain act, 

4. Manik Lall Seal t. Surret Coomaree Dassee, 
(1896) 23 Gal 648. 

6. Prokasb Chandra Sarkar v. Adlam, (1903) 30 
Cal 696. 
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and he could not, without permission from 
the Court agree to give further time to the 
defendant other than the time allowed by 
the Court. The agreement was entered on 
22nd August and it must be remembered 
that the Court had ordered on 8th August 
that the receiver should take further steps 
and report by 29bh August. On the latter 
date both sides kept the agreement from 
the knowledge of the Court. This was 
clearly a fraud on the Court. In my opinion* 
the agreement is one not enforceable by 
law. The order of the District Court will 
be upheld and the appeal dismissed with 
costs. 

N.S./r.K. Appeal dismissed. 
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Ba U J. 

The King 
t V- 

Saw Min — Respondent. 
Criminal Appeal No. 245 of 1938, Deci- 
ded on Isb June 1938, from order of Third 
Addl. Magistrate (l), Sagaing, in Criminal 
Trial No. 56 of 1937. 

(a) Evidence Act (1872). S. 31—Meaning of 
S. 31 explained. 

What S. 31 means is that an admission, unless 
it amounts to an estoppel, is not conclusive as 
against the maker, as it is open to him to prove 
that it was made under a mistake of law or fact 
or that it was made under threat or inducement. 

[P 220 C 2] 

(b) Evidence Act (1872), S. 24—Use of word 
‘appears* in S. 24—Object explained. 

The Legislature used the word ‘appears’ in Sec. 
24 to provide a safeguard in the interests of accused 
persons. It connotes less positive proof. If it 
appears to the Court from the circumstances of a 
particular case that the confession has not been 
made voluntarily it must be rejected as irrelevant. 
Such circumstances should be presumed to exist 
in cases where an accused person in police custody 
made a confession : 2 C W N 702, Rel, on. 

[P 221 0 2] 

(c) Criminal P. C. (1898), St. 164, 364 
and 533 — Accused when produced before 
Magistrate for remand making statement ad¬ 
mitting guilt—Statement recorded by Magis¬ 
trate without complying with provisions of 
Ss. 164 and 364—Magistrate examined as wit¬ 
ness—Statement admitting guilt is not admis¬ 
sible. 

If a Magistrate has made no attempt to comply 
with the requirements of Ss. 164 and 364, in re- 
cording the confession of an accused person, such 
a confession is not admissible in evidence. Where 
such an attempt has been made, but there is a 
formal defect in the procedure thereof, then it will 
become curable under S. 533. [P 223 0 1] 

Where therefore the accused when produced 
before a Magistrate for remand makes a statement 
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admitting that he had committed the crime and 
the Magistrate is examiued as a witness in the 
trial, the statement is inadmissible in evidence if 
the Magistrate who recorded the statement had 
made no attempt to comply with the provisions of 
Ss. 16i and 3G-1 : A 1 R 193-1 Rang 78, Dissent.', 
AIR 1936 P G 253, iiel. on. [P 223 C 1] 

Tun Byu, Govt. Advocate — 

for the Crown. 

Bharadwaj — for Eespondent. 

Judgment. — This is an appeal filed by 
the Government from an order passed by 
the Third Additional Magistrate, Sagaing, 
acquitting the respondent of the charge of 
dacoity. The allegation against the respon. 
dent was that he was one of the men con¬ 
cerned in a dacoity committed in the house 
of one Ma E Hla of Chaung U village, Saga¬ 
ing District, on the night of 16tb August 
1937. To prove this allegation the prosecu¬ 
tion relied on the evidence of Pye Din, 
Tun Hla, Chit E, Maung Myaing and U 
Hla. Pye Din said that he wq^ asked to 
join in the dacoity by the respondent and 
two others but he refused to do so. Tun 
Hla and Chit E said that they recognized 
the respondent as one of the dacoits. Maung 
Myaing said that on the night of the 
dacoity he saw the respondent and one 
unknown man coming from the direction 
of Chaung U and heard him say: “We slept 
too much or we would have got more pro¬ 
perty,” as they passed by his hut. The last 
witness U Hla was the Township Magis¬ 
trate of Myinmu at the time of the occur¬ 
rence of this case. He said that when the 
respondent was produced before him on 
20th August 1937 for remand, be asked 
him (respondent) whether he had anything 
to say and the respondent replied: “I com¬ 
mitted the offence, and I have nothing to 
say against a remand being granted.” U 
Hla made a note of it on the back of the 
application for remand. 

The evidence thus produced, if believed, 
can leave no room for doubt about the 
guilt of the respondent; but the learned 
trial Magistrate said that he did not believe 
the evidence of any of these witnesses 
except that of U Hla. Though be said that 
he believed the evidence of U Hla, he re¬ 
fused to act on it on the ground that an 
admission is nob conclusive proof under 
S. 31, Evidence Act.” I have read the evi¬ 
dence carefully and I have no doubt in my 
mind that the Magistrate was perfectly 
justified in rejecting the evidence of Pye 
Din, Tun Hla, Chit E and Maung Myaing. 
It la nothing but a mere fabrication. I do 


not however think that the Magistrate 
was right in his interpretation of S. 31,' 
Evidence Act. "What this Section means is 
that an admission, unless it amounts to an 
estoppel, is not conclusive as against the 
maker, as it is open to him to prove that it 
was made under a mistake of law or fact 
or that it was made under threat or induce, 
ment. 

In the present case the respondent 
denied having made any admission to B 
Ela as alleged, but he could not produce 
any evidence in support thereof. It must, 
therefore, be held that he did make an 
admission of his complicity in the crime in 
question to XJ Hla but the point is whether 
such an admission is admissible in evi¬ 
dence. The learned Government Advocate 
submits that it is, and in support thereof 
he relies on the case in A I R 1934 Bang 
78.^ There the learned Judge said : 

Furthermore on 9th March the appellants were 
brought before U Tbit, First Additional Special 
Power Magistrate of Henzada for a remand, and 
when U Tbit called upon them to show cause 
against remand, Sbwe VVa, Ba Kbin and Tbein Pe 
admitted to him that they had taken part in this, 
dacoity, alleging that they bad done so at the 
request of Po Dwe and Sami and that Po Dwewas 
their leader. The statements made by these appel¬ 
lants were recorded by the Magistrate on the 
reverse of the application for remand, but unfortu* 
nately be did not take down their statements in 
accordance with the law relating to the record of 
confession made before a Magistrate by accused 
persons in police custody. However this error is 
cured by the fact that the Magistrate has been^ 
examined on oath as a witness and has given evi¬ 
dence that these statements of these appellants 
were actually made before him; and, consequently, 
bis error in not recording their confessions in the- 
proper way is cured by the provisions of Sec. 63S, 
Criminal P. C. S. 26, Evidence Act, lays down 
that a confession made by a person while in the 
custody of the police shall not be proved unless it 
was made in the immediate presence of a Magis* 
trate; but S. 29 provides that a confessiondoeknot 
become irrelevant because it was made in answev 
to questions which the accused need not have 
answered, whatever may have been the form of 
these questions, or because he was not warned that 
he was not bound to make such a confession and 
that evidence of it might be given against him. 
Consequently, the statements made by these three 
appellants to U Thit when they were produced fol 
purposes of remand are admissible in evidence. 

What has, in my opioion, greatly influ¬ 
enced the learned Judge in holding that a 
confession made by an accused person m 
the circumstances disclosed and recorded lu 
the manner indicated in this case is S. 29» 
Evidence Act. All this Section says inter 

1. Nga Po Dwe v. Emperor, (1934) 21 A I B 
Bang 78=1934 Or 0 401=148 I 0 1009 = 

Cr L J 823. 
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alia IS that if a confsssion is othorwiso rolo* 

vant, it does not become irrelevant merely 
baoiiusQ ho (accused) was not warned that bo was 
not bound to make such confession, and that evi¬ 
dence of it might be given against him. 

What is emphasized is relevancy. There¬ 
fore this Section must be read with Ss. 24 
to 28 and 30, Evidence Act, which deal 
with confessions made by accused persons* 
S. 24 provides: 

A oonfessioD made by an accused person is irrele¬ 
vant in a orimioal proceeding, if the making of tha 
confession appears to the Court to have been 
caused by any inducement, threat, or promise, 
having reference to the charge against the accused 
person, proceeding from a person in authority and 
sufficient in the opinion of the Court to give the 
accused parson grounds which would appear tohim 
reasonable for supposing that by making it he 
would gain any advantage or avoid any evil of a 
temporal nature in reference to tha proceedings 
against him. 

Put briefly, whafc this Section means is 
that if it appears to the Court that a con¬ 
fession has not been made voluntarily, it 
becomes irrelevant and consequently inad¬ 
missible in evidence. What is significant 
about the Section is the use of the word 

appears.” This word must have been used 
by the Legislature designedly. Whafc pur¬ 
pose the Legislature had in mind in using 
this word in S. 24 will become apparent if 
reference is made to the history relating fco 
theenactment of the Criminal P. C., and the 
Evidence Act. Prior to 1861, the Police had 
power to record the confessions of accused 
persons aud a confession made to a police 
officer could be used as evidence against 
the maker : see Regulation 20 of 1817. In 
1861 the first* Code of Criminal Procedure 
was enacted and Section 148 of that Code 
provided that 

no confession or admission of guilt made to a police 
officer shall be used as evidence against a person 
accused of any ofience. 

Sec. 149 of the same Code provided that 

no confession or admission of guilt made by any 
person whilst he is in the custody of a police offi¬ 
cer, unless it be made in the immediate presence of 
a Magistrate, shall be used as evidence against 
such person. 

Why the Legislature took away the 
power from the police fco record confessions 
and enacted that a confession made fco a 
police officer was inadmissible in evidence 
was because of the malpractices employed 
by the Police fco get* confessions from ac¬ 
cused persons: see the observations of tha 
learned Judges made in 5 W R Or 6^ and 7 
W B Cr 3^ at p. 5, In order to check the 

Spread of this evil some more stringent pro- 
^_ 

2. Queen v. Kodai Kahar, (1866) 5 W R Or 6. 

8, Queen v. Behary Singh, (1867) 7 W R Or 8. 


Visions were enacted when the Code was 
amended and the Evidence Act enacted in 
1872. Bs. 148, 149 and 150 were taken out 
of the Code and engrafted with slight alte¬ 
ration in language as Secs. 25, 26 and 27, 
Evidence Act. From this history it will 
become quite apparent why the Legislature 
used the word “appears” in S. 24. Evidence 
Act. It was fco provide a safeguard in the 
interests of accused persons. It connotes 
less positive proof. If it appears fco the 
Court from the circumstances of a particu¬ 
lar case that the confession has not been 
made voluntarily it must be rejected as 
irrelevant. Such circumstances should be 
presumed fco exist in cases where an accused 
person in police custody makes a confes- 
sion. That was also the view taken by 
Maclean 0. J. in 2 C W N 702* where his 
Lordship said: 

The three statements here, though not amount¬ 
ing to confessions, are, to my mind, of an incrimi- 
nating character, and that being so, they cannot 
in my judgment be admissible unless they are 
shown to be voluntary. To revert for a moment to 
the law of England upon this point from which in 
a great measure the law of India decivesitssource, 
any such statement, to be admis&ible against an 
accused must be free and voluntary, and this prin¬ 
ciple appears to me to find expression, in sub¬ 
stance. in Secs. 21, 24. 25 and 26, Evidence Act, 
coupled with 8. 164, Criminal P. C., though Ss.26 
and 26, Evidence Act, are apparently peculiar to 
this couDtry,and the safeguards in India, in favour 

of the accused, are in some sense more pronounced 
than in England« 

At page 708 the learned Chief Justice 
repeated it by saying : 

In other words, I do not think that these state, 
ments, containing as they do incriminating matter 
and made fco a Magistrate by the accused when in 
the custody of the police can be admissible as an 
admission under S. 21, Evidence Act, unless they 
be shown to be voluntary. 

That this view is, in my opinion, the 

correct view finds support from the wording 

of S. 164, Criminal P. 0. When the Code 

was amended in 1872, a new Section, 

namely S. 122, was put in. It was the same 

as Sec. 164 of the present Code prior fco its 

amendment in 1923. It ran inter alia as 
follows ; 

No Magistrate shall record any such confession 
unless, upon enquiry, he has reason to believe that 
lb was given voluntarily, and he shall make a 
memorandum of any such confession to the follow- 
mg eSect* 

This portion still remains substantially 
the same in the present Section, S. 164, as 
it was originally drafted. Why, then,' if 
such a presumption as set out above is not 
t o be drawn, does the Legislature insist 

v7 Bhairab Ghnder. (1898) 2 

OWN 702# 
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that no Magistrate shall record a confession 
made by an accused person in police custody 
unless he is satisfied upon enquiry that the 
confession is voluntary? S. 164 of the Code 
should therefore in my opinion be read 
together with Ss. 24, 25, 26 and 29, Evi- 
dence Act. If so read, we get the following 
result : (l) that a confession shall not be 
made to a police officer; (2) that if a person 
in police custody desires to make a confes¬ 
sion, he must do so in the presence of a 
Magistrate ; (3) that the Magistrate shall 
not record it unless he is, upon enquiry 
from the person making it, satisfied that it 
is voluntary ; (4) that when the Magistrate 
records it, he shall record it in the manner 
provided for in S. 164 of the Code; (5) and 
that only when so recorded the confession 
will become relevant and admissible in evi- 
dence. I go into this matter rather at length 
in order to show that the view of the 
learned Judge who decided the case in 
AIR 1934 Rang 78^ is untenable. If the 
view of the learned Judge is correct, it will 
have the effect of reducing the wholesome 
provisions as contained in S. 164, Criminal 
P. C., to a nullity. For these reasons I res¬ 
pectfully dissent from that view. 

I am fortunately relieved from the duty 
of referring this case to a Bench as there is 
an authoritative pronouncement on this 
point by their Lordships of the Privy 
Council made in 63 I A 372.® In that case 
the appellant Nazir Ahmed was charged 
with dacoity with murder. While he was in 
police custody he was taken by one Mr. 
L. D. Vasisht, a First Class Magistrate, to 
the scene of the dacoity. There the appel¬ 
lant was alleged to have made a confession 
of his participation in the dacoity and 
firing a revolver in the course of the pur¬ 
suit. At the trial, Mr. Vasisht was called as 
a witness by the Crown and he deposed 
that he made rough notes of what the 
appellant had told him and after dictating 
to a typist a memorandum from the rough 
notes he destroyed them. He produced 
the memorandum and it was put in evi¬ 
dence. The memorandum was signed by 
him and at the end, above the signature, 
there was appended a certificate somewhat 
to the same effect as that prescribed in' 
S. 164 and in particular stating that the 
Magistrate believed that “the pointing out 
and the statements were voluntarily made.” 
Mainly on the evidence of Vasisht the 

5. Nazir Ahmed v. Emperor, (1936) 23 A I B P 0 
268=1936 Or 0 762=163 I 0 881=37 Cr L J 
897=17 Lah 629=631 A 372 (P C). 


appellant was convicted. On appeal their 
Lordships of the Privy Council rejected the 
oral evidence of Vasisht and the memoran¬ 
dum as inadmissible in evidence on the 
following grounds : 

On the matter of construction Ss. 164 and 364 
must be looked at and construed together, and it 
would be an unnatural construction to hold that 
any other procedure was permitted than that which 
is laid down with such minute particularity in 
the Sections themselves. Upon the construction 
adopted by the Crown, the only effect of 8 . 164 ia 
to allow evidence to be put in a form in which it 
can prove itself under 89 . 74 and 80, Evidence'Act.’ 
Their Lordships are satisfied that the scope and 
extent of the Section is far other than this, and 
that it is a Section conferring powers on Magis¬ 
trates and delimiting them. It is also to be observed 
that, if the construction contended for by the 
Grown be correct, all the precautions and safe¬ 
guards laid down by Ss. 164 and 364 would be of 
such trifling value as to be almost idle. Any 
Magistrate of any rank could depose to a confession 
made by an accused so long as it was not induced 
by a threat or promise, without affirmatively satis¬ 
fying himself that it was made voluntarily and 
without showing or reading to the accused any 
version of what he was supposed to have said, or 
asking for the confession to be vouched by any 
signature. The range of Magisterial confessions 
would be so enlarged by this process that the pro¬ 
visions of S. 164 would almost inevitably be widely 
disregarded in the same manner as they were dis* 
regarded in the present case. 

As a matter of good sense, the position of accused 
persons and the position of the magistracy are both 
to be considered. An examination of the Code shows 
how carefully and precisely defined is the procedure 
regulating what may be asked of, or done in the 
matter of examination of, accused persons, and as 
to how the results are to be recorded and what use 
is to be made of such records. Nor is this surpris¬ 
ing in a jurisdiction where it is not permissible for 
an accused person to give evidence on oath. So with 
regard to the magistracy ; it is for obvious reasons 
most undesirable that Magistrates and Judges 
should be in the position of witnesses, in so far as 
it can bo avoided. Sometimes it cannot be avoided, 
as under S. 633 ; but where matter can be made of 
record and therefore admissible as such there are 
the strongest reasons of policy for supposing that 
the Legislature designed that it should ™ ^ 
available in that form and no other. In their Lord* 
ships’ view, it would be particularly unfortunate 
if Magistrates were asked at all generally to act 
rather as police officers than as judicial persons; 
to be by reason of their position freed from the 
ability that attaches to police officers under S* ^ 
of the Code ; and to be at the same time freed, 
notwithstanding their position as Magistrates, from 
any obligation to make records under B. 
the result they would indeed be relegated to the 
position of ordinary citizens as witnesses, and thM 
would be required to depose to matters transaoW 
by them in their official capacity unregulated by 
any statutory rules of procedure or condnot what¬ 
ever. Their Lordships are however clearly of opi¬ 
nion that this unfortunate ^sition cannot in 
future arise because, in their opimon, the 
the statute is clearly to prescribe the } 

which confessions are to be dealt with by 
trates when made during an investigation, ana to 
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render inadmissible any attempt to deal with 
them in the method proposed in the present case. 
The evidence of Mr. Vasisht should therefore in 
the opinion of their Lordships, have been rejected 
by the Court. The admission in evidence of Mr. 
Vasisht's memorandum, such as it was, is a minor 
point. It does not appear to have been used by him 
merely to refresh his memory, but to have been 
put in as a document. This is of no great import* 
ance, because if the oral evidence was allowed 
iwrhaps no more mischief was done by the admis- 
sion of the memorandum ; but it has always to 
be remembered that weight, or apparent weight, is 
lent to oral testimony by a written version of it 
closely related in time to the events described, and 
it is an additional objection to the proceedings 
under review that such a record as this should 
have been admitted in evidence, 

From this what is now clear is that in 
cases where a Magistrate has made no 
attempt to comply with the requirements 
of Ss. 164 and 364, Criminal P. C., in 
recording the confession of an accused per- 
son, such a confession is not admissible in 
evidence. Where such an attempt has been 
made, bub there is a formal defect in the 
procedure thereof, then it will become cur, 
able under S. 633, Criminal P, C. In the 
present case no attempt to comply with the 
requirements of Ss. 164 and 364, Criminal 
P. C., whatsoever was made by U Hla in 
recording the confession of the respondent. 
When the respondent admitted to him that 
he had committed the crime he should have 
asked him whether he (respondent) wanted 
to make a confession. If the respondent 
replied in the affirmative, then he should 
follow the procedure as laid down in Ss. 164 
and 163, Criminal P. 0. If Magistrates only 
follow the instructions as given by this 
Court in Para. 633 of the Burma Courts 
Manual, they can never go wrong. For 
these reasons the confession alleged to have 
been made to U Hla by the respondent is 
inadmissible. If it is rejected then there 
remains no evidence to connect the respon¬ 
dent with the dacoity in question. The 
appeal fails and it is dismissed. 

D.S./e.K. Appeal dismissed. 
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Dunklby J. 

Ma Saw Nwe — Plaintiff. 

V. 

U Aung Soe — Defendant. 

Civil Regular No. 227 of 1937, Decided 
on 10th January 1939. 

(a) Buddhiit Law (Burmese) — Suit by wHe 
for maintenance—She esmnot get arreus. 

In a suit for maintenance by a Buddhist wife 
against her husband, a claim for arrears of main- 
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tonance cannot bo sustained : (1872^02) L B R 
258, Jiel. on, (P 223 C 2J 

(b) Buddhist Law (Burmese)—Maintenance- 
Suit by wife for maintenance against husband 
who is living separately is maintainable. 

Under Buddhist law tbore is a positive duty 
cast on the husband to maintain his wife or wives. 
Where by law, a person is under a duty towards 
another person, there is vested in that other a 
corresponding right to have that duty performed. 
Hence a suit for maintenance by Burmese Buddhist 
wife against her husband, who is living separately 
from her, is maintainable : 6 M 1 A 348 (PC) 
and 11 M I A 551 (P C), Rel. on. tP'224 C 2} 

Dr. Ba Han — for Flaintiff. 

U E Maung — for Defendant. 

Judgment. This is a suit by a Burmese 
Buddhist wife against her husband for 
maintenance. The plaint asks for a decree 
for maintenance at the rate of Rs. 166 per 
mensem from the date of suit, and also for 
arrears of maintenance at this rate from 
the date on which the defendant first failed 
to maintain the plaintiff. It is now admit¬ 
ted that, in view of the judgment of their 
Lordships of the Privy Council in (1872-92) 

L B R 258^ the claim for arrears of main, 
tenance cannot be sustained, and the par¬ 
ties have agreed that, if a suit for future 
maintenance is maintainable, the amount 
to ba decreed for such maintenance shall 
be fixed at Rs. 150 per mensem. Conse¬ 
quently, the sole question which falls for 
decision is whether a Burmese Buddhist 
wife can bring a suit for maintenance 
against a husband from whom she has 
separated. 

No evidence has bean called by either 
party, and the case has been argued on an 
agreed statement of facts. The plaintiff and 
the defendant were married on 28th Decern, 
her 1931. They are still wife and bus. 
band. They cohabited until the beginning 
of February 1937, when they separated on 
the defendant contracting a second mar¬ 
riage. They have since been living sepa¬ 
rately. Since their separation, the defendant 
has not contributed anything to the main¬ 
tenance of the plaintiff. The defence of the 
defendant to the present suit is that no 
suit for maintenance lies by a Burmese 
Buddhist wife against her husband. Sec. 9, 
Civil P. 0., enacts that : 

The Courts shall .... have jurisdiction to try 
all suits of a civil nature excepting suits of which 
their cognizance is either expressly or impliedly 
barred. ^ 

A suit for maintenance is a suit of a 
civil nature. Bub U E Maung, for the 

1. Maung iHmun Taw v. Ma Pwa, (1872-92) 

L B B 256. ' 
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defendant, contends that the coj^nizanco o£ 
a suit for m^iinteuance between a Burmese 
Buddhist wife and husband is barred by 
the Burmese Buddhist Uw. It is conceded 
that the question at issue is a question 
regarding marriage and tlierefore has to be 
decided according to the Burmese Buddhist 
law. In 6 M I A at pp. 372 and 373 
a case which was decided in 1856, their 
Lordships of the Privy Council said : 

Marriage, whatever the form of contract maybe, 
constitutes, if not an expre.-s, at all events an 
implied contract between the pvrties thi^t the hus¬ 
band shall maintain his wife. In Cbri>tian couu* 
tries a breach cf ihi.s contract cannot be enforced 
by the wife in a Civil Court directly against the 
husband, because the law considers a man and his 
wife as one person, and will not permit an nction 
by the wife against her husband; but no such prin¬ 
ciple is known to the Mahomedau. Hindu or Parsee 
law^ and the Supreme Courts at Calcutta and here 
have always treated native married women as 
femmes sole, and indeed it is quite impossible upon 
any a priory or natural reasoning to treat them as 
anything else. 

U B Maung, for the defendant, urges 
that in this respect a Burmese Buddiiisfc 
marriage is similar to the Christian mar¬ 
riage. He does not suggest that in law a 
Burmese husband and wife are one person; 
in fact, he could not possibly do so. But 
he argues that, because all the property 
acquired by them during marriage is tbeir 
joint property, therefore the position in 
regard to an action by the wife for main¬ 
tenance is just the same. He says that to 
allow such an action would be tantamount 
to allowing the wife to sue for her own 
property which is in her possession through 
her husband, and that it would lead to the 
anomalous result that the wife would, in 
the form of maintenance obtain some part 
of her share in the joint property, and yet 
still be able to claim her full interest in 
the remainder. 

The answer to this argument is, in my 
opinion, that if the husband, has obtained 
control over the whole of the joint property 
and, by living separately from his wife and 
refusing to maintain her, denies her the 
right bo be maintained out of that pro¬ 
perty, there is nothing opposed either to 
law or to reason in granting her a cause of 
action to enforce that right; and that as 
the wife would be maintained out of the 
joint property if she were living with her 
husband and would still retain her full 
rights in the surplus remaining after the 

2. Ardaseer Cursetjee v. Perozeboye, (186^) 6 
MIA 348= 4 W R 91 = 10 Moo P 0 376= 
1 Suther 266=1 Sar 648 (P C), 


maintenance of the joint household, there 
is nothing anomalous in her receiving, whea 
they are living separately, a portion of the 
joint property for her maintenance and 
still retaining her rights in the balance of 
such property. In (1872-92) L B R 258' 
their Lordships said (at page 259) : 

It is the duty of the husband to provide subsis¬ 
tence for his wife, and to furnish her with suitable 
clothes and ornaments. 

On behalf of the defendant it is urged 
that this opinion was nob necessary to the 
decision of the question before their Lord¬ 
ships and therefore must be treated as obiter 
dictum. Bub as I have already pointed out 
in 6 M. I A 348,^ their Lordships said that 
marriage, whatever the form of the con¬ 
tract may be, constitutes, if nob an express, 
at all events an implied contract between 
the parties that the husband shall main¬ 
tain his wife. Moreover, all the Dbam- 
mabhats declare that it is the duty of the 
husband to maintain the wife: see Manugye, 
Yol. 6, Sec. 17, and the extracts of the 
Dhammathatscollected in UGaung’s Digest, 
Vol. 11, Secs 208, 236, 244 and 253. It is 
clear that under Buddhist law there is a 
positive duty cast on the husband to main, 
bain his wife or wives. Where by law, a 
person is under a duty towards another 
person, there is vested in that other a cor¬ 
responding right to have that duty per¬ 
formed. In 11 M I A 551* their Lordships 
said ; 

If the law which regulates the relations of the 
parties gives to one of them a right, and that right 
be denied, the denial is a wrong; and unless the 
contrary be shown by authority or by strong argu¬ 
ments, it must be presumed that for that wrong 
there must be a remedy in a Court of justice. 

The plaintiff, as a Burmese Buddhist 
wife, has a right to be maintained by her 
husband, and that right has in this case 
been denied by her husband. It has not 
been shown, either by authority or by argu¬ 
ment, that she has not a remedy in a Court 
of justice to enforce that right which has 
been denied to her. Hence, it must be held 
that a suit for maintenance by a Burmese 
Buddhist wife against her husband, who is 
living separately from her, is maintainable. 
Whether such a suit could be successful if 
the wife had at her disposal sufiBcient means 
to maintain herself it is unnecessary to 
decide, because it is not alleged in the pre¬ 
sent case that the plaintifif has such means. 
I hold that the present suit is maintain- 

3. Moonshee Buzloor Buheem v. ShumBooniflfla 
Begam, (1866-67) 11 M I A 661=8 W B 8=» 
Suther 69=2 Sar 269 (P 0). 
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-able and musb be deoreed. There will be a 
decree ordering the defendant to pay to the 
plaintiff the sum of Ra. 160 per mensem as 
ter maintenance with effect from the date 
of institution of this suit (i. e. 4th August 
1937) and for so long as the marriage 
between them may subsist, or for so long 
as they continue to live separately. The 
defendant will pay to the plaintiff her 
costs of this suit, assessed proportionately 
on the amount which has been decreed, viz. 
Rupees 18,000. 

P.S./b.K. Suit decreed. 
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each individual oase; AIR 1937 Bang 306 (F B) 
and Al R 1937 Rang 83 (F B), Ref, 

[P 227 0 2 ; P 228 0 1, 2 P 299 0 I ; P 230 C 2 ; 

P 246 0 1, 2] 

(b) Penal Code (1860), St. 299 and 300 — 
Unlesc culpable homicide i< proved to have 

been committed question of murder doei not 
arite. 

Th 0 _ basis of murder under 8. 800 is culpable 
homicide as defined in 8eo. 299. Therefore It is 
necessary in every case in which one person has by 
his act caused the death of another to inquire 
whether oulpablo homicide has or has not been, 
committed by the accused, for unless it has been, 
no question of murder can arise. [P 227 0 2] 

(c) Penal Code (1860), Ss. 299 and 300 — 
Knowledge is sufficient to establish offence of 
murder—Accused during altercation going out, 
fetching yoke-pin and striking it on deceased*a 
head with great force — Knowledge—Accused 
held guilty of murder. 


Nga Chit Tin and others 

V. 

The King 

Criminal Appeals Nos. 797, 872, 879, 
968. 985, 1030. 1044. 1052 and 1146 of 
1938, Decided on Slab January 1939. 

4c (a) Penal Code (1860), Ss. 299,300—Cases 
under—Proper mode of approaching such cases 
stated — Stages by which case should be dealt 
with enumerated — Questions of knowledge, 
intention, etc. are questions to be decided on 
facts of each case. 

The proper way to approach facts and apply 
law in cases where one man has by his aot caused 
the death of another is to deal with the case ia 
the four stages given below: 

Stage 1 .—It should first be established to the 
-Batisfaotion of the Court that the accused person 
has done an act by doing which he has caused 
'the death of another. This is the starting point. 

Stage 2.—Next it should be considered whether 
the aot on the part of the accused amounts to cul¬ 
pable homicide. 

Stage 3.—Jt is only after considering the two 
stages that B. 300 comes into operation. Therefore 
the next thing to do is to ascertain whether the 
ingredients of 8. 300 have been satisfied. 

Stage A.—Lastly it must be considered on the 
facts of the particular case whether the culpable 
homicide is brought from the higher plane of 
murder to which it has been raised, to the lower 
plane of culpable homicide not amounting to 
murder by reason of the case falling within any of 
the exceptions of S. 300. 

If culpable homicide is not murder, the only 
matter to be considered at the fourth stage is whe¬ 
ther the accused has established (if such is his 
osse) the right of private defence as a complete 
defence under Section 96. 

If culpable homicide ia murder and it is not 
established that the case comes under any of the 
exceptions to Sec. 800 then it remains a case of 
murder. 

Questions of knowledge, intention and the like 
each as these which arise in such oases are always 
-essentially questions of fact falling to be decided 
solely on the particular facts and oiroumstances of 
1989 B/29 & 30 


Intention to cause death is a pact of both Secs. 
299 and 300, but it is not a necessary Ingredient 
of the offence of murder and knowledge alone 
without intention whatsoever being proved ia 
sufficient to establish offence of murder. 

, CP 228 C 1, 2] 

Where the accused during an altercation be- 
tween himself and the deceased deliberately went 
outside and fetched a yoke-pin and returning after 
more than 5 minutes had elapsed struck the 
deceased on the head with the pin with great 
force and the deceased died shortly afterwards : 

Held that the accused must have known that 
his act was imminently dangerous that it must 
in all probability cause death or such bodily 
injury as was likely to cause death and since he 
had no reasonable excuse for causing such bodily 
injury he was guilty of murder. [P 242 0 1] 

(d) Penal Code (I860}, Ss. 299 and 300 ~ 
Right of private defence may afford complete 
defence to culpable homicide and murder. 

The possibility of murder being reduced to cul¬ 
pable homicide through the exercise of right of 
private defence is also bound up with the possibi¬ 
lity of suoh right going so far as to afford a com¬ 
plete defence not only to a charge of murder but 
also to a charge of the lesser offence of culpable 
homicide. [P 229 0 1] 

_ (e) Penal Code (1860), S. 96 — Question of 
right of private defence arises only when offence 
is proved by prosecution. 

No question as to the exercise of the right of 
private defence can arise unless and until the pro¬ 
secution has proved what would, but for the 
exercise of this right, be an offence. [P 229 0 2] 

(f) Penal Code (1860), Ss. 299 and 300— 
Exceptions—If culpable homicide is not proved 
to have amounted to murder, it is improper and 
useless tp consider whether case falls within 
one of the exceptions of S. 300. 

The question as to whether the case falls within 
one of the exceptions of-B, 800 does not arise for 
determination unless and until the prosecution 
DAB established a case of murder. If the prosecu¬ 
tion has proved that culpable homicide (^ndec 
Seo. 299) has been committed by the accused but 
has failed to prove that suoh culpable homicide 
amounted to murder (under 8. 300), it is improper, 
and indeed useless, to consider whether any of the 
excluding factors are present. {P 230 0 2^ 
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(g) Penal Code (1860), Ss. 100 and 300, Ex¬ 
ception (2)—Merely causing injury sufficient to 
cause death does not deprive person of his right 
of private defence — A inflicting injury on B 
and raising weapon to strike second time — Bt 
to prevent second blow, striking A with dah on 
A's head — A subsequently dying — B held did 
not exceed bis right of private defence. 

Merely to cause, even with great force, an 
injury sufficient in the ordinary course of nature 
to cause death necessarily is not itself sufficient 
to deprive a person of the right of private defence 
of his body. [P 232 C 1] 

Where A after inflicting an injury on B was on 
the point of cutting B a second time and bad his 
dah raised for that purpose while B in order to 
prevent the second blow falling upon him struck 
A with a dah on his head which stroke resulted in 
the death of A ; 

Beld that il’s action in getting ready to strikea 
second time bad reasonably caused B to apprehend 
that grievous hurt, if not death, would befall him 
if he did not strike A as he did and it could not 
therefore be said that B bad exceeded the right of 
private defence given to him by law. [P 232 C 1] 

(h) Penal Code (1860), S. 304 — When sen¬ 
tence under first or second part of S. 304 to be 
passed stated. 

Whether culpable homicide not amounting to 
murder is punishable under the flrst pact or whe¬ 
ther under the second part of Seo. 304 depends 
entirely upon whether the act by which the death 
was caused was done with one of the two intentions, 
or whether it was done with the knowledge men¬ 
tioned in Sec. 299 Therefore unless that is flrst 
ascertained it is not possible to pass sentence under 
the second part of Sec. 304 rather than under the 
first. CP 232 C 2) 

^ (i) Penal Code (I860), S. 300, Exception 
(4) — First test to be applied is whether act of 
accused causing death was done without pre¬ 
meditation — Effect of bringing case within 
Exception stated. 

Whether oi not the killing was premeditated is 
not the first test to bo applied when considering 
whether the exception of “ a sudden fight in the 
heat of passion” is applicable to any given set of 
facts. The first test is whether the act of the 
accused which caused the deceased’s death was 
done without premeditation. The distinction is 
not to be ignored. And if other matters necessary 
to bring the case within the exceptipn are also 
established such as whether accused acted in a 
heat of passion or in a cruel and unusual manner, 
and the exception is thereby brought into play, 
the effect would be to reduce what would other¬ 
wise be murder to culpable homicide not amount¬ 
ing to murder. [P 233 G 2] 

(j) Penal Code (1860), Sec. 300, fourthly — 
** without any excuse for incurring risk of 
causing death, etc.”—S. 300 fourthly when to 
be considered stated. 

The consideration as to whether the accused 
struck the blow without any excuse for incurring 
the risk of causing such bodily injury as was likely 
to cause death arises only when knowledge under 
8. 800 is established on the part of the accused 
but does not arise when one of the three intentions 
under 8. 300 is established. [P 236 0 2] 
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(k) Penal Code (1860), S. 300, Exception 1~— 
Two or three slaps on back is not sufficient t» 
deprive person of his power of self-control. 

Merely because a person is slapped two or three- 
times on the back does not amount to grave pro¬ 
vocation though it may be sudden, and’not suffi¬ 
cient to deprive the person of his power of 
self-control especially when the person slapping: 
has DO weapon in his hand at the time of slapping. 

[P 286 0 1) 

(l) Penal Code (1860), S. 300—Injury caused 
by accused and ordinarily sufficient to cause 
death is not sufficient to support conviction of 
murder unless intention is present in accused’s- 
mind. 

An injury inflicted by the accused and sufficient' 
in the ordinary course of nature to cause death 
not by itself sufficient to support a conviction 
murder unless the accused intended that injury 
should be sufficient in the ordinary course of 
nature to cause death. [P 287 G 2] 

(m) Penal Code (1860), S. 300, Exception4— 
If there is no quarrel, exception does not apply 
—Other facts necessary for bringing case within- 
exception need not be considered. 

In order to bring a case within exception 4 to 
S. 300, it is necessary to establish inter alia that 
the act was done upon a sudden quarrel. Where 
therefore there is no quarrel either sudden or- 
otherwise it is unnecessary to look further and- 
inquire whether there have been established any 
of the other facts which are essential for the pur¬ 
pose of bringing the case within Exception 4. 

[P 238 0 11- 

(n) Criminal Trial—Practice—Accused con¬ 
victed of murder sentenced to transportation 
or imprisonment—High Court on appeal should 
not, on confirming conviction, enhance sen¬ 
tence to one of death. 

Where in a murder case the Sessions Judge finds- 
the accused guilty of murder but sentences him 
to transportation for life or for a long term of 
imprisonment and an appeal from that decision is- 
heard by the High Court a long time afterwards,, 
the High Court even if it confirms the conviction< 
of murder should not open revision proceedings- 
with a view to consider the desirability of enhanc¬ 
ing the sentence to one of death since the accused 
has been led to believe that his life has been 
spared : A I B 1937 Bang 254 and A I B 1938 
Bang 331, Bel. on. [P 288 0 1]' 

(o) Penal Code (1860), S. 96—There is no- 
restriction as to weapon or mode of using it». 
when exercising right of private defence, pro¬ 
vided circumstances of case are considered 
together. 

The Penal Code puts no restriction either upon 
the weapon or upon the mode of using it, in those 
particular cases in which it provided that the 
voluntary causing of death is justified when acting 
in exercise of the right of private defence of the 
body, but, of course, all the circumstances of the 
case must be considered together. [P 239 0 2] 

(p) Penal Code (1860), S. 100—Accused on 
being only threatened, going out, bringing 
heavy stick and striking person on head—Injury 
on skull causing person’s death—Accused held 
could not bring himself under S. 100. 

Where the accused upon being only threatened 
by another person left the place without being 
followed and returned a short while afterv?arda 
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■with a long heavy stick in bis band and struck 
the other person on the head with that stick and 
that person received a severe wound on the skull 
from which he died shortly afterwards : 

Held that as the accused was able to leave the 
place quite unscathed it was impossible to hold 
that at the time ho returned to the place and 
struck the person the alleged exercise of the right 
of private defence of the body was occasioned by 
any offence committed by the other person and 
henoe the accused could not bring himself within 
Section 100. [P 240 C 2] 

(q) Criminal Trial — Punishment — Murder 
case falling under exceptions to S. 300,1. P, C.« 
reduced to culpable homicide — If only know¬ 
ledge under S. 299 is imputable to accused, 
maximum term of imprisonment is 10 years. 

A case of murder which, owing to the applica¬ 
tion of one of the Exceptions to S. 300 is reduced 
to culpable homicide not amounting to murder, is 
punishable, so far as imprisonment is concerned, 
with a maximum term of ten years, if no inten. 
tion is imputable to the accused under S. 299 but 
only the knowledge therein mentioned. [P 241 G 2] 

(r) Evidence Act (1872), Sec. 33 — Unless 
record shows that deposition comes under Sec. 
33. bare statement that it falls under S. 33 is 
not sufficient to bring such evidence within 
terms of Section 33. 

Where the deposition of a witness is recorded by 
a committing Court and is presumably admitted 
under S. 33 but there is nothing on record to 
show that such evidence comes within the terms 
of S. 38, the bare statement that the deposition is 
admitted under S. 33 is not sufficient to bring 
such evidence within the terms of S. 33. 

(P 244 0 2} 

Lambert, Govt. Advocate (in 968) and 
Tun Byu, Govt. Advocate (in 1044) 

—« for the Crown. 
Sharpe J. —I am dealing with these 
nine appeals together in a single judgment 
because although they are quite distinct 
cases each was a case where the appellant 
was charged with murder and the same 
Sections of the Penal Code fall to be con- 
sidered and, for other reasons which will 
appear in a moment, it will be convenient 
to deal with them all together. As it was 
over three-quarters of a century ago that 

Sa. 299 and 300, I. P, C., became law, it 
may be thought that all that could be said 
by way of guidance in such cases has been 
said long ago, and that no more judgments 
are necessary in order to expound what 
may be called the fundamental principles 
of those two Sections, as distinct from 
explaining the various phrases which go to 
make them up. But the state of affairs dis. 
closed, not only in the present appeals, 
with all of which I was required to deal 
within a period of less than two months, 
but also in several other cases of the like 
nature which have come before me, lead 
me to believe that it will be useful if I set 


out in what I hope is simple phraseology 
and in what I believe will prove to be an 
easily understood form, the proper way, as 
it seems to me, in which those who have 
to conduct criminal trials in this country 
should approach the facts and apply the 
law in those cases where one person has, 
by doing some act, caused the death of 
another person. I will deal with the matter^ 
by stages. 

Stage 1: The first stage requires that it 
shall be established to the satisfaction of 
the Court that the accused person has done 
an act by doing whic4 he has caused the 
death of another person. There is, of course, 
no difficulty in appreciating that that is the 
starting point, but that is almost the only 
step in such cases which is invariably 
taken correctly. Even this first stage may 
give rise to difficulties, and such cases as 
1937 RLE 384'—I refer to the Bull Bench 
decision—may have to be considered. But 
difficulties at this first stage are infrequent. 
From the very next stage onwards how¬ 
ever difficulties frequently appear to creep 
in, as they have done in all the cases now 
under appeal. 

^ Stage 2: The trial Court must next con¬ 
sider whether that act on the part of the 
accused amounts to culpable homicide. 
More than one Judge of a Court of Session 
has considered that the second step is im¬ 
mediately to address his mind to the ques¬ 
tion whether the accused is guilty of murder 
as defined in Sec. 300, Penal Code. That 
almost invariably leads to confusion. S. 299 
defines culpable homicide and S. 300 says 
that, except in certain specified cases, cul¬ 
pable homicide is, in certain events, murder. 

In fact it is not out of place to describe the 
two offences defined in Ss. 299 and 300 as 
culpable homicide not amounting to mur¬ 
der” and "culpable homicide amounting to 
murder,” respectively. It will thus be seen 
that the basis of murder under Sec. 300 is 
culpable homicide as defined in Sec. 299. 
Therefore it is necessary in every case of 
the class with which I am now dealing to 
inquire, as the second step in the proceed, 
ings, whether culpable homicide has or has 
not been committed by the accused, for 
unless it has been, no question of murder 
can arise. Therefore I will at once make 
clear what culpable homicide is. 

Section 299 enacts that the doing of an 
act which causes death is culpable homi- 


1. The King v. Abor Ahmed, (1937) 24 A I R 
Rang 396 = 171 1 0 574 = 88 Cr L J 1097= 
1937 R L R 384 (F B). 
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cide if if) is done either (i) with one of two 
inteotioDS, that is to say, with the ioten. 
tion of causing either (a) death or (b) such 
bodily injury as is likely to cause death, or 
(ii) with the knowledge that death is likely 
to be caused by such act. 

My headings (i) and (ii) are, it will be 
noticed, alternative, the one to the other, 
so that it follows that culpable homicide 
may be committed without any intention 
on the part of the accused, if he has the 
knowledge indicated under my heading (ii). 
8 . 304 lays down what shall be the punish, 
ment for culpable homicide not amounting 
to murder: if the act is merely done with 
the knowledge that death is likely to be 
caused thereby and without either of the 
intentions mentioned in my heading (i), 
supra, [that is to say, if the case falls 
under my heading (ii), supra\, a lesser 
punishment is provided under the latter 
part of S. 304. If it is not possible to hold 
in any given case that the act which caused 
death was done either with one of the two 
necessary intentions or with the necessary 
knowledge, culpable homicide (and, a forti¬ 
ori, murder) has not been committed, and 
other Sections of the Penal Code (for 
example, Ss. 321 and 322) must be taken 
into consideration with a view to seeing 
what (if any) other offence the accused has 
committed. 

Stage 3: Section 300 now, and only now, 
comes into operation. If it is established 
that an act which caused death was done 
either with one of the two intentions or 
with the knowledge necessary to cause that 
act to amount to culpable homicide, then, 
and then only, 8 . 300 comes into operation, 
and therefore the next thing to do is to 
ascertain whether such act was done either 
(i) with one of three intentions, that is to 
say, with the intention of causing either (a) 
death, or (b) such bodily injury as the 
offender knew to be likely to cause the 
death of the person to whom the harm was 
caused, or (c) such bodily injury as was 
suthcient in the ordinary course of nature to 
cause death, or (ii) (A) with the knowledge 
that the act was so imminently dangerous 
that it must, in all probability, cause either 
(a) death, or (b) such bodily injury as was 
likely to cause death, and ( 6 ) without any 
excuse for incurring the risk of causing 
either (a) death or (b) such bodily injury 
as was likely to cause death. 

It will have been observed that an in. 
tention to cause death is a part both of 
S. 299 and also of 8 . 300. Therefore, if in 


the earlier part of the inquiry, under 8.299, 
which I have called the second stage, it 
appears that the act was done with the 
intention of causing death, then stage 3 
will present no difficulties, for, it at once 
amounts to murder, under Sec. 300, unless 
the case comes within one of the exceptions 
in the latter Section. But if the act is not 
done with the intention of causing death, 
but is done either with what may be called 
the alternative intention—my heading (i) 
(b) under Sec. 299—or with the knowledge 
mentioned in 8 ec. 299—my heading (ii) 
under that Section—then it must be asoer. 
tained whether it was done either with one 
of the intentions which I have marked as 
(i) (b) and (i) (c) under 8 . 300, or with the 
knowledge, but without the excuse, men. 
tioned in that Section. Hence, it will be 
seen that intention is not a necessary in. 
gredient of murder. If the act is done with 
the knowledge that death is likely to be 
caused thereby, it is culpable homicide; 
and if it is done with the further know, 
ledge that the act was so imminently 
dangerous that it must, in all probability, 
cause either death or such bodily injury as 
was likely to cause death, then that cul. 
pable homicide is murder. Thus knowledge 
is sufficient to establish murder without 
any intention whatever being proved. It 
will be seen in a moment that that point 
was overlooked by the learned trial Judges 
in four of the appeals now before me. If 
the culpable homicide is found to be mur. 
der, then it is necessary to consider more 
than one matter at stage 4; if it is not so 
found, then it remains culpable homicide 
and there is only one further matter to be 
inquired into, namely whether the right to 
private defence has been established by the 
accused. With that defence I will deal in a 
moment. 

Stage 4 (I) If the culpable homicide is 
murder: If the prosecution has proved that 
the act either (a) was done by the accused 
with the intention of causing death, or 
(b) fulblled one of the other requirements 
of 8 . 299 and also fulfilled one of the other 
requirements of 800 . 300, then it, must fur. 
ther be considered whether, on the facts of 
the particular case, the culpable homicide 
is brought down from the higher plane of 
murder, to which it has been raised, to the 
lower plane of culpable homicide not 
amounting to murder, by reason of the act 
having been done, either (l) in an excessive 
but bona fide exercise of the right of pri. 
vate defence, or ( 2 ) whilst the accused was 
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deprived of the power of self.controli by 
grave and sudden provocation, or (3) in a 
sudden fight in the heat of passion, or (4) 
in such ciroumstanoes as are mentioned in 
either Exception 3 or Exception 4 in 8ec. 
tion 300, exceptions into which, having 
regard to the infrequency with which they 
are, or are likely to be invoked, I do not 
propose to go in this judgment. I have 
placed the question of the right of private 
defence at the head of the exceptions, 
although it is Exception 2 in Sec. 300, be. 
cause the possibility of murder being re. 
duced to culpable homicide through the 
exercise of such right is also bound up with 
the possibility of such right going so far as 
to afford a complete defence not only to a 
charge of murder but also to a charge of the 
lesser offence of culpable homicide. It is’for 
this reason that I think that it will be con¬ 
venient if I deal with the whole question of 
the right of private defence not merely 
limiting my remarks to cases where there 
is an excessive but bona fide exercise of the 
right. 

(II) If the culpable homicide is not 
murder : If the culpable homicide is not 
murder, the only matter to be considered 
at stage 4 is whether the accused has 
established (if such is bis case) the right of 
private defence as a complete defence under 
Section 96. 

(1) The right of private defence \ The 
voluntary causing of death in the exercise 
of this right calls for a somewhat careful 
analysis of the legal principles involved, 
for the meaning and effect of 8s. 96 to 100 
(both inclusive), 102, 103, 105, 106, 299 
and 300, Penal Code, must all be considered 
together. As 1 have just indicated, the 
effect of a bona fide exercise of such right 
falls into two categories : (i) it may afford 
a complete defence to what would other, 
wise be either murder or culpable homicide 
not amounting to murder, or (ii) in a case 
of culpable homicide which would other¬ 
wise be murder it may render the accused 
not guilty of murder but guilty only of 
culpable homicide not amounting to mur. 
der. 

a) The right of private defence as a 
complete defence \ The right of private 
defence will, in certain circumstances, com. 
pletely absolve the accused from all guilt, 
even where the accused has voluntarily 
caused the death of another person. The 
words of Sec. 96 are simple : ^'Nothing is an 
offence which is done in the exercise of the 
right of private defence.** It is clear from 


those words that no question as to the 
exercise of the right of private defence can 
arise unless and until the prosecution has 
proved what would, but for the exercise of 
this right, be an offence. If and when the 
prosecution have established that, then 
and then only the question of the right of 
private defence will arise. 

The following are the circumstances in 
which the right of private defence will 
completely absolve the accused from all 
guilt, even when he has voluntarily caused 
the death of another person. 

(A) Where the right is exercised in the 
private defence of the body of the accused, 
it affords a complete defence, (a) if the 
deceased was the actual assailant of the 
accused, and (b) if the defence committed 
by the deceased which occasioned the 
exercise of the right was of any of tbe six 
descriptions enumerated in Sec. 100, Penal 
Code. (B) Where the right is exercised in 
the private defence of the property of the 
accused, it equally affords a complete 
defence if the offence the committing of 
which, or the attempting to commit which, 
by tbe deceased occasioned tbe exercise of 
the right was of any of the four descrip¬ 
tions enumerated in See. 103, Penal Code. 

Such right of private defence commences, 
if it is of the body of tbe accused, as soon 
as a reasonable apprehension of danger to 
tbe body arises from an attempt or threat 
to commit the offence, though the offence 
may not have been committed, and it con. 
tinues as long as such apprehension of 
danger to the body continues; if it is of 
the property of the accused, such right of 
private defence commences when a reason, 
able apprehension of danger to tbe property 
commences, and its continuance is regulat- 
ed by the provisions of S. 105, Penal Code. 
Bub the right of private defence, whether 
of the body or of the property of the 
accused, will not afford a complete defence 
where there was time for the accused to 
have recourse to the protection of the pub- 
lie authorities, or where he infiicted more 
harm than was necessary for the purpose 
of defence, or in those cases mentioned in 
the first two paragraphs of, and in the two 
Explanations to, S, 99, Penal Code. On the 
other hand, the accused, in the exercise of 
the right of private defence of the body 
against an assault which reasonably causes 
the apprehension of death, may incur the 
risk of barm to an innocent person if he 
(the accused) be so situated that he cannot 
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effectually exercise that right -without in¬ 
curring such risk. 

(ii) The right of private defence as a 
means of preventing culpable homicide 
which would otherwise be murder from 
being murder: 

A person accused of murder may be un¬ 
able to establish such a right of private 
defence as I have just been considering and 
so fail to obtain an acquittal on that chargOi 
yet, it is possible for him to be convicted 
only of culpable homicide not amounting 
to murder, if (A) he exercised his right of 
private defence, whether of person or of 
property, in good faith, although he exceed¬ 
ed the power given to him by law, and 

(B) he caused the death of the deceased 
against whom he was exercising such right 
of defence both (a) without premeditation 
and (b) without any intention of doing 
more harm than was necessary for the pur¬ 
pose of defence. I will now return to the 
other two exceptions to which I referred 
above, namely those covering what are 
usually called “grave and sudden provoca¬ 
tion” and “a sudden fight in the heat of 
passion.” 

(2) Grave and sudden provocation : 
In order to bring a case within this excep¬ 
tion it is necessary that the following facts 
should be proved, that is to say, that 

(i) the offender did the act whilst deprived 
of the power of self-control, and (ii) he 
must have been so deprived by provoca¬ 
tion (A) which was both grave and sudden 
and (B) was neither sought nor voluntarily 
provoked by the offender as an excuse for 
killing or doing harm to any person, and 

(C) was not given by anything done either 
(a) in obedience to the law or (b) by a 
public servant in the lawful exercise of his 
powers as such or (c) in the lawful exercise 
of the right of private defence. (Whether the 
provocation was grave and sudden enough 
to prevent the offence amounting to mur¬ 
der is a question of fact.) It will be noticed 
that to establish a case of grave and sudden 
provocation there must be proved my head¬ 
ing (i) plus (ii) (A), plus (ii) (B) and plus 

(ii) (0). If the above facts are established 
the plea of grave and sudden provocation is 
established, and it will extend not only to 
causing the death of the person who gave 
the provocation but also to causing the 
death of any other person if the offender 
caused the death of such other person by 
mistake or accident. 

(3) A sudden fight in the heat of passion: 
In order to bring a case within the excep. 
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tion generally known as “a sadden fight in 
the heat of passion” it must be proved 
that the fact was due (i) without premedi. 
tation and (ii) in a fight which was sudden 
and (iii) in the heat of passion and (iv) upon 
a sudden quarrel and (v) without the offen- 
ders having either (A) taken undue advan- 
tags or (B) acted in a manner which was 
either (a) cruel or (b) unusual. (It is 
immaterial in such cases which party offers 
the provocation or which commits the first 
assault.) Here again, it will be seen that 
there are no facts amongst those to be 
proved from which there may be made, so 
to speak, a selection; all must be proved. 
Further, it>should be noticed that the word 
’sudden” appears in two places in the 
Exception; not only the fight but also the 
quarrel must be sudden. If in a case of cul. 
pable homicide amounting to murder, it is 
not established that the case comes within 
one of the Exceptions mentioned above, 
then it remains a case of murder. I desire 
here to emphasize the fact that the ques- 
tion as to whether the case is within one 
of those exceptions does not arise for deter¬ 
mination unless and until the prosecution 
has established a case of murder. If the 
prosecution has proved that culpable homi¬ 
cide (under 8. 299) has been committed by 
the accused but has failed to prove that 
such culpable homicide amounted to mur¬ 
der (under 8. 300), it is improper, and 
indeed useless, to consider whether any of 
the excluding factors are present, save the 
one which I have just mentioned. I know 
that to some persons I shall appear to be 
stating the obvious in what I have just 
said, but I have had to deal with more 
than one appeal in which the trial Judge 
has considered (and come to a conclusion 
on the point) whether one of the Excep¬ 
tions mentioned in S. 300 applied, before 
he ever considered whether the culpable 
homicide in question amounted to murder. 

I hope that the foregoing sets out in 
simpler language and in a more easily 
understood form than appears in the Penal 
Code the essential features of a case where 
one person has, by some act of his, caused 
the death of another. It was not, of course, 
possible for those who framed the Code to 
adopt the semi-diagramatioal form whioh 
I have done. It is not the purpose of the 
present judgment to discuss the question of 
the burden of proof in cases under Ss. 299 
and/or 300, Penal Code, and I purposely 
refrain from doing so, if only for the re^n 
that the question has been very fully and 
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veoently disousaed by a Full Benoh of this 
^ourb iu 14 Bang 666;^ I will coutenfe 
myself with a more reference to that ease 
and to S, 105, Evidence Act. My main pur¬ 
pose in the present judgment baa been to 
analyze the material Sections of the Penal 
Code with a view to indicating the proper 
method of approach to the facts of any case 
in which the charge is one of murder. I will 
now burn from the general to the particular 
and examine the facts of the nine cases 
now under appeal and point out what 
appear to me to have been the errors into 
which the learned trial Judges respectively 
fell. In all these oases, as I have already 
said, the charge was one of murder. 

Nga Chit Tin’s Case 

In the first of these oases, the appeal of 
Nga Chit Tin, the facts are as follows : 
The appellant, a young cooly only 17 years 
of age, living in a small village, went along 
one evening with two young companions, 
aged only 14 and 15 year^ respectively, to 
visit a man living on the edge of the same 
village. That same evening the deceased, 
who lived in a neighbouring village, about 
a mile away, paid a visit to a friend in the 
appellant's village. The deceased had a dah 
with him that evening; he had told a 
friend whom he met on the way that he 
was going bo meet a bo (brave man) who 
lived in the southern quarter of the appel. 
lant’s village, which is the quarter in 
which the appellant lived. On their way 
back from their visit the three young men 
passed the house where the deceased was 
visiting; they were seen to do so by those 
who were sitting with the latter. The 
appellant also happened to have a dah with 
him that evening. As soon as he and his 
two companions had passed, the deceased 
left his friend's house; although be did so 
suddenly, on the pretext that he wanted to 
pass water, he took his dah with him. 
Outside, the deceased went straight up to 
the appellant and, after exchanging a few 
words with him, caught hold of him by his 
hand, dragged him a short distance and, 
when the appellant asked him (the deceased) 
to let go of his hand, the deceased struck 
the appellant a blow with bis dah, at the 
■same time challenging him to fight. At the 
hospital, where he was detained as an 
in-patient for a week, the appellant was 
.found to have an incised wound on his 
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right arm, three inches long, a quarter of 
an iooh wide, by a quarter of.an inch deep. 
Having innioted this injury, the deceased 
was on the point of cutting the appellant a 
second time, and he had his dah raised for 
the purpose, when the appellant struck 
the deceased with the dah which he (the 
appellant) was carrying. The deceased, I 
should mention, was 11 years older than 
the appellant, who, as I have already men¬ 
tioned, is only 17 years of age. The injuries 
inflicted on the deceased by the appellant 
were an incised wound six inches long, 
half an inch wide, and three quarters of an 
inch deep, on the left side of the head, and 
an incised wound, two inches long, a 
quarter of an inch wide, and only skin 
deep, on the inside of his right forearm. 
The former injury was caused by a blow 
struck with great force and was sufficient 
in the ordinary course of nature to cause 
death. The deceased was admitted to 
hospital about 20 hours after receiving his 
injuries and he died a week later, just after 
the appellant was discharged from the same 
hospital. There was every likelihood that 
the deceased’s life would have been saved 
if prompt medical aid had been given on the 
spot. 

Such are the material facts of the case 
and they are taken entirely from the evi. 
dence given by the witnesses for the prose¬ 
cution. The appellant still frankly admits 
in this appeal, and has throughout admit, 
ted that be struck the blow which resulted 
in the deceased’s death. He relied however 
and he still relies, upon his right of pri¬ 
vate defence. In his judgment the trial 
Judge dealt with the case in the following 
way : He first recounted the facts some¬ 
what more fully than I have thought it 
necessary to do. He then referred to the 
medical evidence and speaking of the head 
injury inflicted on the deceased, said : 

A great force was required to cause it. The 
accused must therefore be held to have intended 
to causa death. But his plea was plea of self- 
defence. 

The learned Additional Sessions Judge 
then expressed the opinion—and I entirely 
agree with him — that the deceased began 
the attack with a dah, having first picked 
a quarrel with the appellant. The learned 
Judge concluded : 

It was the deceased who picked the quarrel. It 
was he who attacked first and that was with a 
dab. He was a dangerous person in the village. 

I therefore hold that the accused has the right of 
private defence. But I think he exceeded the right. 
He received one injurj only and that was a super¬ 
ficial one. But he delivered two cuts on the 
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deceased after he had received such simple in¬ 
jury. One of the injuries given by him was suflS- 
cient in the ordinary course of nature to cause 
death. It was also caused with a great force. The 
accused therefore exceeded the right. So, the 
offence falls not under S. 302 but under Part 1 of 
Section 304. 

He convicted the appellant accordingly 
and ordered him to be detained in a Bor¬ 
stal Institution for five and a half years. 
In my judgment to hold that merely to 
cause, even with great force, an injury 
sufBcient in the ordinary course of nature 
to cause death necessarily, and itself, suffices 
to deprive a person of the right of private 
defence of his body is to ignore entirely 
the provisions of S. 100, I. P. C. But let 
me take the case by stages. Stage 1 : There 
is DO difficulty here, for, it is admitted that 
it was the appellant’s act which caused the 
death of the deceased. Stage ; I do not 
think that the appellant can be said to 
have had either of the intentions mention- 
ed in S. 299 but he must, in my view, be 
taken to have known that death was likely 
to be caused by his act. Stage 5:1 am 
satisfied that the appellant had none of the 
intentions mentioned in S. 300. I shall in 
a moment point out that in my judgment 
the appellant has established his right of 
private defence and that I think that he 
had an excuse for incurring the risk of 
causing such bodily injury as was likely to 
cause death; it is therefore unnecessary to 
enquire whether he must be deemed to 
have had the knowledge mentioned in 
S. 300. Accordingly this culpable homicide 
was not murder. Stage 4 : In this case it 
will be what I have called stage 4 (ii). It 
appears to me that the appellant merely 
intended to cause such harm to the deceas¬ 
ed as would prevent him from striking the 
appellant a second time and X am also pre¬ 
pared to find that the deceased’s action in 
getting ready to cut the appellant a second 
time reasonably caused the appellant to 
apprehend that grievous hurt, if not, indeed, 
death, would befall him if he did not strike 
the deceased as he did, and I do not think 
that in the particular circumstances of this 
case he exceeded the power given to him 
by law. Such being my view of the facts 
the defence put forward by the appellant, 
Nga Chit Tin, succeeds. I accordingly allow 
his appeal and set aside bis conviction and 
sentence. I have already directed a release 
warrant to issue. 

Before passing to the next case I desire 
to add this : Assuming that the learned 
trial Judge had been correct in holding, as 


he did, that the appellant’s plea of the- 
right of private defence failed as a com. 
plete defence to the charge, he ought, as< 
I have done, to have gone through the- 
various stages which I indicated earlier ia 
this judgment. It might well be that her 
would have come to the conclusion that 
culpable homicide had been committed; buk- 
until he was further satisfied that that 
culpable homicide was murder no question- 
could arise as to the right of private defence¬ 
being a means of preventing the culpable- 
homicide which would otherwise have been- 
murder from being murder (as distinct from* 
affording a complete defence). And again 
how was the learned trial Judge able to- 
say that, because the appellant exceeded 
the right of private defence, therefore the- 
offence fell under Part 1 of S. 304 ? Whe- 
ther culpable homicide not amounting to ' 
murder is punishable under Part 1 or whe- 
ther under Part 2 of Sec. 304 depends 
entirely, as I have already pointed ont; 
upon whether the act by which the death 
was caused was done with one of the two 
intentions, or whether it was done with 
the knowledge, mentioned in Sec. 299. To- 
that question the learned Judge never 
applied his mind in this case. The necessity 
for going through the various stages which 
I have enumerated can now, I think, b»- 
readily understood. 

Nga Man Nwe’s Case 

In the second of the present appeals- 
(Nga Man Nwe’s case) the essential facta 
although lying within a narrow compasa 
cannot be ascertained too easily. Appa- 
rently the appellant and the deceased bad 
not been on speaking terms with each other 
for about three years. They had fallen out 
over the appellant paying unwanted atten¬ 
tion to the deceased’s widowed daughter. 
There is no doubt whatever that the deceas¬ 
ed received an incised wound on the lower 
part of the left side of his chest, his sixth- 
rib beiag clearly out through lengthwise in 
the middle, and that that injury was infiict- 
ed by the appellant is also beyond question-. 
The deceased died a week later. According 
to the medical evidence the injury was- 
sufficient in the ordinary course of nature* 
to cause death, but was not necessarily 
fatal. Death was due to septic perioarditis- 
and pleuro-pneumonia, the latter being the* 
result of infection set up by the wound. 
The infection which was a contributory 
cause of the deceased’s death, was intro¬ 
duced by a dirty wrapping being applied to 
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jhhe wound in the first .place. Both men 
were armed with dhamas at the time of 
the occurrence. The learned Judge in his 
judgment jumped straight to the conclusion 
that, subject to the application of Excep. 
tion 4 to S, SOO the case was one of murder 
because it must be presumed that the 
appellant gave the blow with the intention 
of causing bodily injury sufficient in the 
ordinary course of nature to cause death. 
In other words he jumped straight to what 
1 call stage 3. Let me go through the pro¬ 
per stages myself. 

Stage 1 : In this case even this stage is 
not entirely free from difficulty. Did the 
appellant cause the death of the deceased by 
cutting him with his dhama? The medical 
evidence showed, in addition to what I have 
already stated, that only a few cases of 
septic pericarditis prove fatal and that, had 
the wound been clean, the deceased might 
have recovered. 1 think it is clear that the 
wound was not clean because of the dirty 
wrapping which had been put upon it. There 
is no evidence to show when, how or by 
whom the dirty wrapping was applied. In 
14 Rang 643^ Leach J. at the very bottom 
of page 646, said : 

The real question was whether in the end the 
wound inflicted by the prisoner was the cause of 
death. 

In 1937 RLE 384,^ when that case was 
before a Pull Bench, the occasion was taken 
to point out that the head.note in 14 Bang 
643^ was in terms which were too wide 
and should read : 

Where a person wilfully and without justifiable 
excuse inflicts a wound which is ultimately the 
oause of death of another person, he shall be 
deemed to have caused the death of that other 
person. 

I am satisfied in the present case that 
in the end the wound indicted by the appel. 
lant was the cause of the deceased’s death. 
I can accordingly now pass to the next 
stage. 

Stage 2: At the end of his judgment the 
learned Sessions Judge said : 

As the blow with the dah was given by accused 
over deceased’s heart, it must be presumed that he 
gave the blow with the intention of causing bodily 
injury sufficient in the ordinary course of nature 
to oause death. 

It will thus be seen that the learned 
trial Judge jumped straight to Sec. 300 
(Stage 8), I must therefore myself deal 
with Sec. 299. In my judgment the appel¬ 
lant must be held to have intended to cause 
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such bodily injury as was likely to cause 
death. 

Stage 3 : I agree with the learned trial 
Judge that the appellant '*gave the blow 
with the intention of causing such bodily 
injury sufficient in the ordinary course of 
nature to oause death.” It was therefore 
a case of murder. 

Stage ^ ; Immediately after the above 

quoted words the learned trial Judge said : 

But the act is, 1 consider, reduced from murder 
to culpable homicide not amounting to murder aa 
it is covered by Exception 4 to S. 300, Penal Code. 
There is no evideoco that accused premeditated the 
killing but rather that there was a sudden fight as 
result of a sudden quarrel; nor did the accused 
take undue advantage as both the parties were 
armed with dahs. The medical evidence estab¬ 
lishes that deceased’s wound was most probably 
caused by a deliberate cut. 

There are two main criticisms which I 
think it necessary to make in regard to the 
above.quoted, the all important, part of 
the judgment of the trial Court. Firstly, in 
.regard to the learned Judges finding that 
the case is covered by Exception 4 to Sec. 
300. The trial Judge said that there was 
no evidence that accused premeditated the 
killing.” Whether or not the killing was 
premeditated is not the first test to be 
applied when considering whether the ex. 
ception of “a sudden fight in the heat of 
passion” is applicable to any given set of 
facts. The first, that is whether the act of 
the accused which caused the deceased’s 
death was done without premeditation. The 
distinction is not to be ignored. Secondly, 
as regards the other essentials necessary to 
bring a case within this Exception, the 
learned Sessions Judge found not only that 
there was a sudden fight as the result of a 
sudden quarrel but also that the appellant 
did not take undue advantage. The learned 
Judge however entirely failed to apply his 
mind either to the question whether the 
appellant acted in the heat of passion or to 
the possibly more important question whe¬ 
ther the appellant acted in a manner which 
was either cruel or unusual. 

Owing to such failure on the learned 
Judge’s part, I must now myself consider 
whether the appellant can be said to have ' 
discharged the burden of proving the exis¬ 
tence of circumstances bringing the case 
within this Exception. I have earlier in 
this judgment made a passing reference to 
Sec. 105, Evidence Act, which expressly 
places that burden upon the appellant; that 
Section provides that "the Court shall” 
(pot “may”) “presume the absence of such 
circumstances.” Applying my mind now. 
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as I must do, to the matters which fall to 
be considered in this connexion, I come, in 
the first place, to the question whether the 
act of the appellant was done without pre. 
meditation. That is the starting point. I 
regret that I am unable to persuade myself 
that the act of the appellant in striking 
the deceased on the chest with his dhama 
was done without premeditation. I agree 
with the learned Judge that the killing 
was not premeditated, but in my opinion 
the act which caused the killing was pre¬ 
meditated. It is therefore useless for me to 
consider this aspect of the case further, for 
whether or not I agree with the learned 
Sessions Judge that the act was done in a 
sudden fight upon a sudden quarrel without 
the appellant taking undue advantage, and 
whether or not, on applying my own mind 
to the matters which the learned Judge 
failed to consider, I come to the conclusion 
that the act was done in the heat of passion 
without the appellant having acted in a, 
manner which was either cruel or unusual, 
the appellant has, in my judgment, failed 
to satisfy me that the act which caused the 
deceased’s death was done without preme¬ 
ditation. Accordingly, having regard to the 
terms of S. 105, Evidence Act, I must pre¬ 
sume the absence of such circumstances as 
would reduce the case from one of murder 
to one of culpable homicide. It follows 
therefore that in my judgment the appel¬ 
lant is guilty of murder. He has had the 
good fortune to be convicted only of cul¬ 
pable homicide not amounting to murder. 
His appeal will be dismissed, as regards 
both conviction and sentence. 

Nazir Ali’s Case 

In the third of these appeals, the case of 
Nazir Ali, the facta are as follows : The 
appellant and the deceased were two coolies 
who were, at the time of the occurrence, 
both employed in loading kabine sticks on 
to a cargo boat lying along side a jetty at 
Akyab. The deceased was considerably older 
than the other coolies. The latter were 
teasing him, and one of them pulled hie 
testicles, “playfully”, as one of the wit¬ 
nesses described it. The deceased thereupon 
became angry and, after putting down one 
of the kabine sticks which he happened to 
have in his hand at the time, “slapped the 
accused” (the appellant) “twice or thrice on 
the back.” Then the appellant picked up 
the kabine stick which the deceased had 
just put down, the diameter of which is 
approximately the same as that of a rupee 


coin, and struck the deceased on the head 
with it. The deceased fell into the water, 
which thereabouts was only knee-deep, but 
was helped out. The other coolies were 
anxious to hush up the whole affair, and 
the matter was not reported to the police 
for some time, with the result that the 
deceased did not receive medical treatment 
as soon as he might have done; he died 
about twenty-four hours after the injury 
had been inflicted upon him. From the 
medical evidence, it appears that the injury 
was not necessarily fatal, and, if prompt 
medical aid had been given, the life of the 
deceased could have been saved. The injury 
was however, to use the words of one of the 
medical witnesses, “likely to cause death 
in the ordinary course of nature.” The 
same witness said that, with the kabine 
stick which was in fact used, only moderate 
force was necessary to cause the injury. 
Those are the material facts as found by 
the learned Additional Sessions Judge, a 
finding in which all the assessors appa¬ 
rently concurred, and I see no reason for 
disturbing that finding. The appellant was 
charged with murder. The learned Addi¬ 
tional Sessions Judge, however came to the 
conclusion that the offence which had been 
committed was only culpable homicide, and 
that, as the case fell within the terms of 
the latter part of S. 304, the appellant was 
only liable for the lesser of the two punish, 
ments provided by that Section. All the 
assessors thought that the accused was 
guilty only of voluntarily causing grievous 
hurt, an offence punishable under S. 325, 
I. P. 0. Upon the abovementioned facts 
what, if any, offence has the appellant com¬ 
mitted? Let me go through the various 
stages enumerated earlier in this judgment. 

Stage 1 ; There is, in the first place, no 
doubt that it was the act of this appellant 
which caused the death of the deceased. 

Stage 2 : Does it amount to culpable 
homicide? The learned Additional Sessions 
Judge held that the appellant, when he 
struck the deceased on the head as he did, 
must have had the knowledge that death 
was likely to be caused by such act. In that 
finding I concur. Therefore at least a case 
of culpable homicide was established. 

Stage 3 : Is the case one of murder, as 
defined by Sec. 300? Some confusion has 
arisen, I think, in this case from the 
phraseology used by one of the medical 
witnesses for the prosecution. It will bo 
seen that under heading (i) (c) of my 
analysis of S. 300 one of the matters which 
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intended to cause such bodily injury as 
was sufficient in the ordinary course of 
nature to cause death, while under heading 
(u) (A) (b) of my analysis under the same 
Section another matter, which may have to 
be considered, is whether the accused knew, 
from the imminently dangerous nature of 
his act, that it must, in all probability, cause 
such bodily injury as was likely to cause 
death.^ The first part of the sentence in the 
doctor’s evidence to which I have called 
attention employs the words “likely to 
cause death", which come under my head- 
iug (ii) (A) (b), while the concluding words 
are in the ordinary course of nature," 
which come under my heading (i) (c). In 
the course of his judgment the learned 
Additional Sessions Judge says: 

From the nature of the act done by the accused 
i. e. dealing a blow with the stick on the head, 
which is the vitsl part of a human body, it can be 
presumed that the accused had the knowledge 
that the injury inflicted by him was likely to 
cause death, but the question is whether he had 
any intention of causing the death of the deceased 
or to cause such bodily injury as was likely to 
cause death. 

It will be appreciated that the learned 
Judge should at least have said “or to cause 
such bodily injury as the accused knew was 
likely to cause death." But the omission of 
the words which I have underlined Otali. 
eized) is, by comparison with the error to 
which I am about to call attention, a minor 
error on the part of the learned trial Judge. 
He continued : 

In every case of murder or culpable homicide 
not amounting to murder the prosecution have to 
prove affirmatively the existence of the requisite 
intention or the existence of such facte as will 
justify the ^ Court in presuming the existence of 
such intention. Of intention in the present case 
there is none. 

A few lines further on he says that the 
evidence “clearly shows the non-existence 
of intention to kill the deceased," and he 
therefore" he says, holds that the offence 
committed was only one of culpable homi¬ 
cide not amounting to murder. It will thus 
be seen that he entirely failed to consider 
the possibility of the blow having been 
struck by the appellant either (l) with the 
intention of causing either (a) such bodily 
injury as the appellant knew to be likely 
to cause the death of the deceased or (b) 
such bodily injury as was sufficient in the 
ordinary course of nature to cause his 
death, or (2) with the knowledge that his 
act was so imminently dangerous that it 
must, in all probability, have caused either 
death or such bodily injury as was likely 
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death, which are headings (i) (b), 
(i) (o) and (ii) (A), respectively, under my 
analysis of S. 300. If the learned Additional 
Sessions Judge had considered this aspect 
of the ease, I do not think that he could 
have avoided coming to the conclusion, to 
which I myself have come, namely that, 
putting it in the way most favourable to 
the appellant, he must have known that 
his act was so imminently dangerous that it 
must, in all probability, cause at least such 
bodily injury as was likely to cause death 
[my heading (ii) (A) (b) under S. 300]. 

Where knowledge on the part of an 
accused person is established under S. 300, 
a further question arises, which does not 
arise where one of the three intentions is 
established under that Section. As will be 
seen from my analysis of S. 300, it now 
has to be considered in the present case 
whether the appellant struck this blow 
without any excuse for incurring the risk of 
causing such bodily injury as was likely to 
cause death. I am quite unable to persuade 
myself, upon the facts of this case, that the 
appellant had any such excuse. In my 
judgment therefore, this is a case of murder, 
unless one of the appellant’s pleas, either 
that of the right of private defence or that 

of grave and sudden provocation, is estab¬ 
lished. 

Stage 4: I will deal with those two 
defences. I will deal first with the plea of 
the right of private defence. It is possible, 
as I have already explained, for that plea 
to afford a complete defence to a charge of 
murder. On the facts of this case however 
I think it quite impossible even to suggest 
that the deceased assaulted the appellant in 
such a way that the latter had a reasonable 
apprehension that either death or griev¬ 
ous hurt would befall him. Therefore the 
appellant cannot be absolved from all guilt. 
The question remains : Can, what would 
otherwise amount to murder, be reduced 
to culpable homicide not amounting to 
murder ? That can bo done by establishing 
either such right of private defence as falls 
short of completely absolving the appellant 
of all guilt but which is otherwise sufficient 
for that purpose, or the alternative defence 
of grave and sudden provocation. In regard 
to the former, I am prepared to bold that 
the deceased’s death was caused without 
premeditation on the part of the appellant 
[my heading (ii) (B) (a) when dealing with 
the right of private defence], but it is quite 
impossible to hold that the appellant did 
not intend to do more barm than was 
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necessary for the purpose of exercising the 
right of private defence of his person [my 
heading (ii) (B) (b) on that same topic]. In 
my judgment therefore there is no ground 
upon which the plea of the right of private 
defence in this case can succeed either to 
the extent of entitling the appellant to an 
absolute acquittal or even to the lesser 
extent of reducing what would otherwise be 
murder to culpable homicide not amount, 
ing to murder. I now turn to the defence 
of grave and sudden provocation, which, 
as I have already indicated, was also raised 
by the appellant at the trial. It is, to my 
mind, quite impossible to hold that the 
appellant was deprived of the power of 
self-control merely by being slapped, even 
two or three times, on the back. The 
deceased, it will be remembered, had, 
before slapping the appellant, put down 
the kabine stick which he had had in his 
hand ; not only is the inference to be 
drawn that the slapping was done by the 
deceased merely with his hand—indeed 
the word “slap" indicates, of itself, that 
no weapon whatever was used, but merely 
the accused’s own hand—but from the 
memorandum of appeal it appears that the 
appellant says that it was only with his 
fist, as he put it, that the deceased struck 
him. The appellant’s deprivation of the 
power of self-control is the first fact which 
must be established : see my (i) under this 
heading, p. 11 ante. Therefore, it is quite 
useless to proceed further with a considera- 
tion of this defence. But even assuming 
that the appellant was deprived of the 
powerofself-control, it would be impossible 
to hold on the facts of the present case that 
he was so deprived by grave and sudden 
provocation which was neither sought nor 
voluntarily provoked by him as an excuse 
for doing harm tothedeceased. In any event 
I cannot persuade myself that being slap, 
ped on the back was sufficient provocation. 
It may have been sudden but it was cer¬ 
tainly not grave. As will be seen from my 
analysis of this Exception, all the facts 
which I there set out must be established. 
In my judgment a defence of grave and 
sudden provocation cannot be sustained in 
the present case. 

I have already said that my view of the 
matter is that, unless the plea either of 
the right of private defence or of grave 
and sudden provocation is established, this 
is a case of murder. As, for the reasons 
which I have just given, neither of those 
pleas has been established* the appellant 


ought, in my judgment, to have been con¬ 
victed of murder, and he has had a stroke- 
of good fortune, not only in being convict¬ 
ed of culpable homicide not amounting to 
murder, instead of murder, but also in 
being sentenced, under part 2 of S. 304, to- 
only seven years’ rigorous imprisonment. 
His appeal must be dismissed as regards- 
both conviction and sentence. 

Nga Set’s Case 

I have already dismissed this appeal, 
but did not then give my reasons for 
doing so, intimating that I would give 
them on a future occasion. This I will now 
do. The facts in Nga Set's case appear to 
be that about 4 P. M. on 16th March last, 
three men were drinking tari with the 
deceased (who was 61 years of age) at the 
latter’s house, when they were joined by 
the appellant (a young man of 20) and 
another man called Maung Hla Pe, who 
asked the deceased to give him some tari. 
The deceased replied that there was no 
more tari, and thereupon Maung Hla Pe 
lost bis temper and became abusive, and a 
fight ensued between them, that is to say, 
between the deceased and Maung Hla Pe. 
The appellant interfered in the fight, and 
stuck his knife into the abdomen of the- 
deceased. The knife entered the abdominal 
cavity and penetrated one loop of the 
intestines ; the injury so inflicted was soffi- 
cient in the ordinary course of nature to- 
cause death and the deceased in fact died 
in hospital 12 hours later. The appellant 
admits that he was one of those present at 
the deceased’s house at the time of thfr 
occurrence and, further more, that he inter¬ 
fered in the fight: he says however that he 
tried, but unsuccessfully, to stop the fight^ 
and he denies that he stabbed the deceaMO. 
The learned Sessions Judge, after stating 
the above facts (but more fully than I 
think it necessary for me not to do) con¬ 
cluded his judgment as follows : 

On the facts established I am satisfied that tha 
accused was the assailant of Maung 
deceased). In view of the medical evident 
(which the learned Judge had referred to qxnw 
shortly ; indeed I have already quoted in fuU 
entire reference to it in his judgment) the 
seems clearly to be murder; but I do not . 

as a bad case of murder ; there was no premMlta* 
tion and no real intention to cause Maung K.y* * 
death. The assessors have found in favour of » 
verdict of not guilty. 

His conclusions could hardly be stat^ 
more briefly. I will deal with the case w 
the stages indicated at the commencemflD* 
of this judgment. 
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Stage 1 : Did the appellant do an aot 
which caused the death of the deceased ? 
The learned Sessions Judge has found that 
he did, and as to that, it is, I think, suffi. 
oient for mo to say that in that finding I 
entirely oonour. 

Stage 2 : Did the appellant do that act 
either with one of the two intentions, or 
with the knowledge mentioned in S. 299 ? 
The learned trial Judge held, as will have 
been seen, that the appellant committed 
murder, but that he had no real (sic) inten. 
tion to cause the deceased’s death. It is 
impossible to know, and I do not think I 
ought to speculate as to, what the learned 
Judge meant by no real intention.” I 
must, I think, take it that he held that the 
appellant had no intention to cause the 
deceased’s death. The learned Judge, 
having come to that conclusion, ought then 
to have considered whether the appellant 
stabbed the deceased with his knife either 
with the intention of causing such bodily 
injury as was likely to cause death or with 
the knowledge that death was likely to be 
caused by his act [my headings (i) (b) and 
(ii) under S. 299]. But the learned Sessions 
Judge entirely failed to consider that aspect 
of the ease at all, and therefore never com¬ 
pleted what I have called the second stage. 

I will therefore now state my own conclu¬ 
sions on this second stage. I am not at all 
sure that I agree with the learned Sessions 
Judge’s finding (if indeed it be the fact 
that he intended to, and did, find) that the 
appellant had no intention of causing the 
death of the deceased, but I will assume 
in the appellant’s favour that ha (the 
appellant) had no such intention. Be that 
however as it may, I have no doubt that 
the appellant, in inflicting the abdominal 
injuries which he did, intended at least to 
cause such bodily injury as was likely to 


to amount to murder ; he therefore never 
completed what I have called the third 
stage. Accordingly, I must now state my 
own conclusions on this third stage of the 
case also, and, for the purpose of arriving 
at such_ conclusions, I will continue to 
assume in the appellant’s favour that ha 
did not intend to cause the death of the 
deceased. Even starting this stage with 
that assumption in his favour, I find it 
impossible to resist coming to the conclu- 
sion not only that the injury inflicted by 
the appellant was sufficient in the ordi¬ 
nary course of nature to cause death—that, 
of itself, would be insufficient to support a 
conviction for murder, as was pointed ont 
by the Chief Justice in the recent case of 
1937 RLE 384^—but also that the 
appellant intended that the injury should 
be sufficient in the ordinary course of 
nature to cause death. In my judgment, 
therefore the culpable homicide committed 
by the appellant in this case was murder. 
Stage 4 : Does the case fall within any 
of those es;ceptions which reduce that 
murder to the lower plane of culpable 
homicide not amounting to murder? The 
only exception which can in any way ha 
prayed in aid by the appellant is the one 
dealing with a sudden fight in the heat of 
passion. It is in this Exception that the 
words “without premeditation” occur—and 
this is the only place in either S. 299 or 
S. 300 where those words are used—and 
presumably the learned Sessions Judge had 
them in mind when he said “l do not 
regard it as a bad case of murder; ther^ 
was no premeditation.” This again serves, 

I think, to show the confusion in the 
learned Judge’s mind. A finding that the 
aot was done by the appellant without pro. 
meditation is the first step towards bringing 
the case within the exception of a sudden 


cause death. Accordingly he is, at the very 
least, guilty of culpable homicide. 

Stage 3 : Does that culpable homicide 
amount to murder ? It will only do so if 
the appellant inflicted the injnry with one 
of the three intentions, or with the know- 
'ledge (but without the excuse) mentioned 
in 8. 300. Here, again, the learned Sessions 
Judge, having come to the conclusion, (to 
which, as I have already said, be must, I 
think, be taken to have come), that the 
appellant did not intend to cause the death 
of the deceased, failed to consider any of 
4;be other alternative aspects of the case 
which would, if established, cause the cul. 
ipable homicide committed by the appellant 


fight in the heat of passion, and if the 
other matters necessary to bring the case 
within that exception are also established, 
and the exception is thereby brought into 
play, the effect of bringing the case within 
the exception will be to reduce what would 
otherwise be murder to culpable homicide 
not amounting to murder. The way how¬ 
ever in which the words “there was no 
premeditation” were introduced into the 
judgment now under appeal make it some¬ 
what difficult to know exactly what was 
in the learned Judge’s mind. I do not think 
that he was considering this exception 
when he used those words; I think that 
he was intending to put his finding that 
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the appellant did not intend to cause the 
deceased’s death upon the basis that the 
act was done without premeditation. But, 
as those words appear only in Exception 4 
in S. 300 I feel that I must give a deci¬ 
sion about the applicability of that exception 
to the present case. There was no quarrel, 
either sudden or otherwise, as between the 
appellant and the deceased. Therefore as, 
in order to bring a case within this excep¬ 
tion, it is necessary to establish inter alia 
that the act was done upon a sudden quar- 
rel, it is unnecessary to look further and 
enquire whether there have been estab¬ 
lished any of the other facts which are 
essential for the purpose of bringing a case 
within this exception. I am quite satished 
''that it is impossible to bring the present 
case within this or any other exception in 
S. 300. The culpable homicide committed 
by the appellant remains therefore murder. 

Accordingly, in the result I agree with 
the learned Sessions Judge’s decision that 
the appellant is guilty of murder. Although 
the learned Judge arrived at what I think 
was a correct conclusion upon the facts, it 
was a conclusion to which he jumped, if 
I may say so, without, so far as one can 
see from reading his judgment, in any way 
considering the undoubtedly difficult and 
complicated clauses, sub-clauses, exceptions, 
explanations and illustrations of Ss. 299 
and 300, Penal Code. There remains the 
question of sentence. I am not at all sure 
that, if I had been the trial Judge and had 
had to consider the appropriate sentence 
for this murder, I could have found any 
real reason for abstaining from passing a 
sentence of death. This appeal did not 
come before me for hearing until over two 
months after the learned Sessions Judge 
had passed judgment. That is the fact, 
whatever the reasons for the delay may be, 
I have not thought fit to open revision 
proceedings in this case with a view to a 
Bench considering the desirability of passing 
a sentence of death, because this Court not 
infrequently allows an appellant to benefit 
by some good fortune which he has had in 
the trial Court, and it almost always allows 
him to do so and refuses to substitute a 
sentence of death for a sentence of trans¬ 
portation for life, where, as in the present 
case, the appellant has believed for some 
weeks that his life will be spared. See both 
the reported cases in 1937 R L R 169* and 

4. Emperor v. Nga Bo Thin, (1937) 24 A I R 
Rang 254 = 171 1 0 285 = 38 Or L J 1051= 
1987 R L B 169. 


the unreported ease in Cri. Appeal No. 465* 
of 1938.^ This appellant Nga Set has un. 
doubtedly benefited by a stroke of good 
fortune. I have allowed him to benefit by 
it by my merely dismissing his appeal. 

Nga Tun’s Case 

In the fifth case now under consideration 
the appellant, Nga Tun, and a companion,, 
while taking a walk in their village one 
evening at sun set met the deceased and 
two other men walking in the opposite- 
direction. There is, I think, no doubt 
that the appellant and his companion 
were, what I might describe as roystering 
and singing. As the two parties met, the- 
deceased, who was convicted of an offence 
in connexion with the rebellion a few 
years ago and was, at the time of his- 
death, still considered a bully in the vil¬ 
lage, told the appellant that he was not 
behaving properly, whereupon the appel¬ 
lant replied "What does it matter? As- 
to what exactly happened at that stage 
there is a conflict of evidence but I am- 
certainly prepared to agree with the learned 
trial Judge that the fight was by no means- 
one-sided. It appears to me however that 
the appellant was in no wise the aggressor,, 
and that it was only after he had been 
assaulted by the deceased and his com- 
panion that he (the appellant), who had a 
small knife or dagger with him stabbed 
the deceased with it in the chest on the 
left side below the collar bone; that injury' 
was sufficient in the ordinary course of 
nature to cause death, and the deceased 
died within half-an-hour. The appellant 
then ran off and did not return to his 
village for about ten days. The appellant 
pleaded the right of private defence. 

Stage 1 ; The learned Judge took the 
first step correctly and found—and as to 
the correctness of that finding there can be* 
no doubt—that it was the act of the appel¬ 
lant which caused the death of the deceased. 
But the learned Judge then proceeded at 
once to Stage 4, and immediately con- 
sidered whether the appellant had estab¬ 
lished the right of private defence, ana, 
being of opinion that he had not done so, 
then discussed the possibility of it being a 
case of "a sudden fight in the heat ot 
passion.” I have already pointed out that- 
it is improper to consider the quwtion o 
the exercise of the right of private defen^ 
unless and until the prosecution has provw 

6. Tun Khine U v. The King, Beported 

25 A I R Rang 331=1781 C 298=40 Or L * 

49. 
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TThafc -would, bub for the exercise of that 
right, be an offence. The learned Judge in 
this case overlooked that matter and never 
oonsidei-ad for a moment whether any of 
the different intentions or the varying de¬ 
grees of knowledge mentioned in Ss. 299 
and 300 had been established. I must 
therefore now remedy his omissions. 

Stage 2 :1 myself do nob think that the 
appellant intended to cause either death or 
snob bodily injury as was likely to cause 
death, but I cannot avoid the conclusion 
that he must be taken to have known that 
death was likely to be caused by his act. 
He therefore committed at least culpable 
homicide. 

Stage 3 : The next question is whether 
that culpable homicide was murder. I am 
prepared to hold that the appellant had 
not any one of the necessary intentions, but 
I think that he must also be taken to have 
known that what he did was so imminently 
dangerous that it must, in all probability, 
cause at least such bodily injury as was 
likely to cause death. Therefore I must 
now consider whether the appellant had 
any excuse for incurring the risk of causing 
such bodily injury as aforesaid. For reasons 
which will appear in a moment, I think 
that he did have an excuse for incurring 
that risk. The case therefore is not one of 
murder ; at most, it is a case of culpable 
homicide not amounting to murder. 

Stage 4 : As in the first of the present 
appeals, this stage will in this case be what 
I have labelled Stage 4 (II). Has the appel¬ 
lant established the right of private defence 
as a complete defence under S. 96? 

It is clear I think that the deceased 
first assaulted the appellant; the question 
then remains: Was the offence committed 
by the deceased which occasioned the exer. 
cise by the appellant of the right of private 
defence of any of the six descriptions 
enumerated in B. 100, Penal Code? The only 
two of those descriptions which need be 
considered in the present case are the first 
two; the question therefore is: Did the 
deceased commit such an assault upon the 
appellant as might reasonably cause the 
apprehension that either death or grievous 
hurt would otherwise be the consequence 
of such assault? I think he did. It is un¬ 
necessary for me in this judgment to give 
my reasons for so thinking. It will suffice 
if I merely say that I think that this parti- 
onlar assault upon the appellant committed 
in the circumstances in which, and by the 
man by whom it was,—the appellant knew 


Rangoon 239 

the deceased s record—did reasonably cause 
the appellant to apprehend that grievous 
hurt would be the consequeuce of the de. 
ceased s assault upon him unless he (the 
appellant) did something to defend himself. 
The Penal Code puts no restriction either 
upon the weapon, or upon the mode of 
using it, in those particular cases in which 
it provided that the voluntary causing of 
death is justified when acting in exercise of 
the right of private defence of the body, 
but of course, all the circumstances of the 
case must be considered together. In the 
present case, I have already held that it has 
nob been established that the appellant did 
this act with any one of the intentions 
mentioned in Sa. 299 and 300. while I am 
satisfied that the deceased was a bully— 
and that t^e appellant knew that the 
deceased was a bully—who had committed 
a very serious assault indeed upon the- 
appellant. In my judgment, upon the parti¬ 
cular facts of this case, the appellant has 
established the right of private defence of 
his body as a complete defence to his act. 
No further point need therefore be consi¬ 
dered in this case. I think the learned 
Sessions Judge was wrong in rejecting the 
appellant’s plea, and bis appeal is accor¬ 
dingly allowed. His conviction and sentence 
are set aside and he is acquitted. Before 
passing to a consideration of the next case, 

I desire to point out that the learned Ses. 

sions Judge came to the conclusion that al¬ 
though the appellant had not established his 
plea of the right of private defence he had 
succeeded in bringing the case within the 
exception known as "as sudden fight in the- 
heat of pas8ion^\ and consequently he held 
that what would otherwise have remained 
on the higher plane of murder was restored 
to the lower plane of culpable homicide not 
amounting bo murder. He found the appel. 
lant guilty and sentenced him under the 
first part of Sec. 304, Penal Code. I am 
quite at a loss to know how he arrived at 
the conclusion that the appellant was 
punishable under the first part, rather than 
under the second part, of Sec. 304, because 
he had never apparently considered, and 
he certainly never in terms decided, whe. 
ther the act of the appellant was done with 
one of the two intentions, or whether it 
was done only with the knowledge men¬ 
tioned in S. 299. 

Nga Shwb Ktan's Case 
In this, the sixth, appeal now under 
consideration the facta can be stated quite 
shortly. One afternoon seven men, includ- 
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ing the deceased, were taking tea together 
in the hut of one San Mying who was him- 
self one of the party of seven. The appel¬ 
lant happened to pass by the hut at the 
time and, at San Mying’s invitation, he 
went in and joined the party. Three differ, 
ent versions of what then took place were 
given by the various witnesses who were 
called, but the learned Sessions Judge 
thought (and I agree with him) that the 
probabilities were that what then happened 
was this: A certain amount of abuse was 
bandied about by various members of the 
tea party, in the course of which the 
deceased, from his squatting position, picked 
up a dhama from the floor and slashed 
with it at the appellant, who thereupon 
went outside the hut. The latter returned, 
however, armed with a stick and, from a 
standing position, struck the deceased with 
it on the head. The deceased sustained a 
fractured dislocation of the entire length of 
the coronal suture of bis skull, the thick¬ 
ness of which was less than the normal 
quarter of an inch but more than anioighth 
of an inch, and from that injury he died 
in hospital about twelve or fourteen hours 
later. The material part of the judgment 
now under appeal is in the following 
terms : 

According to the witnesses, deceased was a very 
short tempered man .... 1 hold that the accused 
Shwe Kyan in assaulting the deceased had re¬ 
ceived grave and sudden provocation and also in 
the course of a sudden fight. I do not think that 
this is a case where the accused can claim the 
right of private defence of the body as the accused 
went out first and re-entered the hut after arming 
himself with the exhibit stick in order to assault 
the deceased Tun Kyaing. The accused was also 
intent upon a fight with the deceased after the 
latter had abused him and showed violence by 
picking up the dhama from the floor. 

The learned Judge then found the appel. 
lanb “guilty of culpable homicide not 
amounting to murder, an offence punish, 
able under Sec. 304, Part 1”, although he 
had not come to any finding under S. 299, 
and sentenced him to seven years’ rigorous 
imprisonment. Here again, it will be seen 
that the learned Judge straightway passed 
to a consideration of the possibility of the 
case falling within the exception either of 
“grave and sudden provocation” or of a 
sudden fight in the heat of passion.” AU 
the first three stages were entirely ignored. 
Let me go through them myself. 

Stage 1 : There can be no real doubt 
that the deceased’s death was caused by 
the act of the appellant. (The medical evi. 
dence, I ought to mention, is in part, diffi¬ 


cult to follow. The doctor said that “the 
injury found was sufficient in the ordinary 
course of nature to cause death .... the 
wound certainly caused death. It is not 
*(sic)’ necessarily fatal.”) 

Stage 2 : I now turn to consider whe¬ 
ther the case is within the terms of 8. 299. 

I do not think, taking into consideration 
all the circumstances of the case, that the 
appellant intended to cause either death or 
such bodily injury as was likely to cause 
death, but he struck the deceased on the 
head, and the stick-he used was thirty 
inches long and weighed as much as 93 
tolas. He must however be taken to have 
known that death was likely to be caused 
by his act, for there is no doubt that he 
struck the deceased on the bead. Therefore 
the case is at least one of culpable homi. 
cide. 

Stages : Turning now to S. 300,1 do not 
think the appellant had any of the inten¬ 
tions mentioned in that Section, but he 
must, in my judgment, be held to have 
known that his act was so imminently 
dangerous that it must in all probability 
cause at least such bodily injury as was 
likely to cause death. The question there¬ 
fore remains to be decided, as it did in Nga 
Tun’s case (the fifth and immediately pre¬ 
ceding appeal), whether the appellant had 
any excuse for incurring the risk of causing 
such bodily injury as was likely to causa 
death. 

That question is, as indeed it must 
always be, bound up with the right of pri¬ 
vate defence of the body, which is the 
present appellant’s plea. Had then the 
appellant such a right ? The important 
thing to bear in mind in this connexion is 
the fact that, after being threatened—onlyi 
be it noted, threatened — by the deceased 
with the dhama, the appellant left the hut. 
It is not for a moment suggested that hs 
was followed by the deceased. The appel¬ 
lant returned to the hut — he did that of 
his own free will—and then he struck the 
deceased on the head with this heavy stick. 
As the appellant was able to leave the hut 
quite unscathed, I find it impossible to hold 
that, at the time when he returned to 
hut and struck the deceased, the alleged 
exercise of the right of private defence w 
the body by the appellant was oooasionw 
by any offence committed by the deceased. 
Therefore the appellant has failed to bring 
himself within Sec. 100, Penal Code, and 
I agree with the lesirned Sessions Judge 
that the appellant’s plea of the right of 
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privatd defenod of fehe body must fail as a 
complete defence to the charge. Bub the 
question of the right of private defence 
of the body does not end there, because it 
may yet prevent the culpable homicide 
from being murder, even if it cannot wholly 
excuse the appellant's act. It appears that 
this aspect of the case was also entirely 
overlooked by the learned trial Judge. It 
is impossible however upon the facts of 
this case—and, in particular, having regard 
to the fact that the appellant left the hut, 
and returned armed with this heavy stick 
— to hold that he was exercising his right 
of private defence of his body in good faith. 
That being so, it is useless to consider any 
of the other matters mentioned in Excep. 
tion 2 to S. 300. In the result therefore, it 
is clear, returning to the terms of Sec. 300, 
that the appellant had no excuse for in¬ 
curring the risk of causing such bodily 
injury as was likely to cause death. It 
accordingly follows that the culpable homi¬ 
cide committed by him was murder unless 
he can bring the case within one of the 
exceptions of "grave and sudden provoca- 
tion” or "a sudden fight in the heat of 
passion,” which are the only two excep¬ 
tions which can now be applicable to the 
present case. 

Stage 4. — I will deal with the former 
Exception first. As will have been observed, 
the learned Sessions Judge merely said 
I hold that the accused Shwe Kyan in 
assaulting the deceased had received grave 
and sudden provocation.” He never exa¬ 
mined closely the various ingredients of 
this Exception nor any of the Provisos 
thereto, as set out earlier in this judgment. 

I myself have therefore done so, and it will 
suffice, I think, if I say that after carefully 
considering the possibility of Exception 1 
of Sec. 300 being applicable to the present 
case, I am of opinion that the case does not 
fall within that Exception. I am unable, 
for one thing, to hold that even if the 
appellant was deprived of the power of 
self-control when he left the hut, he was 
still deprived of it when he returned. I 
cannot therefore find that the appellant 
did this act “whilst deprived of the power 
of self-control.” I must therefore now con. 
eider whether the other Exception men. 
tioned—that of “a sudden fight in the heat 
of passion”—can be applied. I do not think 
it can, if only for the reason that there was 
no fight, which is an essential part of that 
Exception. The result is that, in my judg¬ 
ment, the appellant ought to have been 
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convicted of murder. Like the appellants 
Nazir Ahmed and Nga Po Soe, this appel¬ 
lant has had a stroke of good fortune by 
which ha will be allowed to benefit. I must 
point out that the learned trial Judge in 
this case punished the appellant under the 
first part of Sec. 304, and nob under the 
second part of that Section. I do not know 
why the learned Judge decided to sentence 
the appellant under the first part of that 
Section: as he had never considered under 
which portion of Sec. 299 the case fell, it 
must have been just a matter of pure 
chance as to which part of See. 304 he 
sentenced the appellant under. From my 
finding given above, it follows that in my 
judgment the appellant ought to have been 
sentenced under the second part of S. 304 
and his conviction must be altered accord¬ 
ingly. I desire here to point out something 
which is apparently liable to be overlooked. 

A case of murder which, owing to the, 
application of one of the Exceptions to 
Sec. 300, is reduced to culpable homicide 
not amounting to murder is punishable, so 
far as imprisonment is concerned, with a 
maximum term of ten years, if no inten. 
tion is imputable to the accused under 
Sec. 299 but only the knowledge therein 
mentioned. 

Nga Tun Maung’s Case 

The facts of the seventh case are as 
follows ; One evening the appellant, the 
deceased, and another man were playing a 
game of "ket” (a kind of dominoes, appar. 
ently) for two pice a hundred, and during 
the course of the game a dispute arose 
between the appellant and the deceased. 
The man in whose compound the game 
was being played went to push the deceased 
outside through the gate. While he was 
trying to do this, the appellant gob hold of 
a piece of firewood and went towards the 
deceased. The owner of the compound 
pushed them both outside, and they had a 
fight on the roadway during the course of 
which the appellant got hit on the head. 
The appellant went away saying that he 
was going to complain to the Ywagaung, 
and the deceased came back inside the 
compound. A little more than five minutes 
later, the appellant returned to the com¬ 
pound carrying in his hand a yoke-pin, 
which he had just borrowed from a friend 
in a house near the compound in question. 

He wont up to the deceased and hit him 
on the bead with it and then ran away. 
Later he was caught; when apprehended 
he said I hit him because he hit me.” The 
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deceased died in hospital about sixty hours 
later; he had sustained a soft contusion on 
the right side of the forehead, but no 
fracture of the skull \vas traced. Great 
force -was necessary to cause the injury 
^ith the yoke.pin; the injury was suffi- 
cient in the ordinary course of nature to 
cause death. The material part of the trial 
Judge’s judgment is very short; it reads as 
follows: 

The exhibit yoke-pin is not heavy. It weighs 
only 18J tolas. It is impossible therefore to hold 
that when the accused struck the deceased with 
it he had any of the intentions which bring the 
accused within the definition of murder. The skull 
was not even cracked. In the light of the con¬ 
siderations set out in 5 Rang 817,® I say that the 
accused is guilty of culpable homicide not amount- 
log to murder. 

He then sentenced him to five years’ 
rigorous imprisonment. It will be observed 
that this learned Sessions Judge did the 
same as some of the other Judges whose 
judgments I have had occasion to criticize 
in the course of this judgment, namely he 
went straight to S. 300, and, even suppos- 
ing that he had gone there by way of 
See. 299, he entirely overlooked the fact 
that murder can be committed without 
the prosecution proving any intention on 
the part of the accused. Let me now take 
this case by stages myself. 

Stage 1. — It is clear that the appellant 
did the act which caused the death of the 
deceased. 

Stage 2. — I think that this is a case in 
which, having regard to the fact that the 
appellant deliberately went and fetched 
Ithis yoke.pin and returned after more than 
five minutes bad elapsed and struck the 
deceased on the head with it with great 
force — I think that in view of those facts 
{I must hold that the appellant intended to 
'cause such bodily injury as was likely to 
cause death. Now comes S. 300. 

Stage 3 .—I am disposed to agree with 
the learned Sessions Judge that it is not 
possible to hold that the appellant had any 
of the intentions mentioned in S. 300, but 
the question remains as to whether the 
appellant must be taken to have known 
that his act was so imminently dangerous 
that it must in all probability cause at 
least such bodily injury as was likely to 
cause death, for, it is quite clear in this 
case that the appellant had no excuse for 
incurring the risk of causing such bodily 

6. Baba Naya v. The Eing, (1926) 15 A I B Bang 
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injury as was likely to cause death. As I 
have already pointed out, the learned Ses¬ 
sions Judge entirely failed to consider this 
question. I am by no means sure that, if 
the matter were before me as the trial 
Judge, I would not answer that question 
in a way adverse* to the appellant. I do 
not however propose to express my opinion 
upon the point, and for this reason, even 
if I were to be of opinion that the appel. 
lant must be taken to have known that 
his act was so imminently dangerous that 
it must in all probability cause death, and 
therefore that he, having no excuse for 
incurring the risk of causing such bodily 
injury as was likely to cause death, was 
guilty of murder—even so, as there has 
been no cross.appeal under S. 417, Crimi¬ 
nal P. C., nothing can be done about it. 

Stage 4.—In the foregoing circumstances 
this stage does not arise. It suffices there, 
fore for me to say that there is absolutely 
no reason for disturbing the conviction for 
the lesser offence of committing culpable 
homicide not amounting to murder. What 


about the question of sentence ? I have 
already pointed out that the learned trial 
Judge entirely ignored Sec. 299, and os a 
result of such omission, there is no finding 
by him as to'whether the appellant did 
the act which caused the deceased’s death 
with the intention of causing such bodily 
injury as was likely to cause death or whe¬ 
ther he did it with the knowledge that 
death was likely to be caused by his act 
How, in the absence of any finding on that 
point, he was able to say that the sentence 
was to be passed under the second part 
of S. 304 rather than under the first part 
of that Section I do not know. I myself 
have already indicated by my finding above 
that this was a case where the appellant 
ought to have been sentenced under the 
first part of S. 304, under which he may 
be punished with either transportation for 
life or ten years’ rigorous imprisonme^ 
He was, as I have already said, sentencw 
to only five years' rigorous imprisonment. 
That, in my opinion, was too light a se^ 
tence and, had the learned Judge considered 

S. 299, as he ought to have done, I f®" 
sure that he would have come to the ^m® 
conclusion as I have done and would m^® 
passed a more severe sentence than he did- 
But it is now over seven months since the 
appellant committed this offence. I do no 
propose at this late date to open reviwo® 
proceedings and to call upon him to 
cause why his sentence should not «® 



1989 


enhanced. He too will be allowed to bene, 
fit by his good fortune at his trial. I dig. 
miss his appeal, but alter the conviction to 
one under the first part of S. 304. 

Nga Po Seo’s Case 

^ The learned Sessions Judge’s judgment 
in this case is in a curious form. First he 
recited at length the deceased’s injuries and 
then he stated what the appellant’s story 
was. Then, almost at the end, he set out 
very briefly the evidence of one only of the 
witnesses for the prosecution and he con. 
eluded by saying that he felt 
compelled to the finding that accused’s act iu 
cutting the deceased was merely with the inteu. 
tion of causing such bodily injury as was likely to 
cause death, ^ 

and he found the appellant guilty of cul¬ 
pable homicide not amounting to murder. 
I will now state the facts as I find them. 
The appellant was the captain of a salt 
boat, of the crew of which the deceased 
was a member. According to the evidence 
of the witnesses for the prosecution, early 
one morning, while the boat was in the 
open sea off Tavoy Point, the deceased was 
asleep in the cabin when the appellant 
went in and struck him on the head twice 
with an axe. The appellant then ran out 
of the cabin, and after the crew, in accord¬ 
ance with his (the appellant’s) orders, 
which he gave while still armed, had 
lowered a boat into which he put his 
belongings, he paddled away in it towards 
the mainland. The salt boat made for 
Mergui and on its arrival there, the deceased 
was admitted to hospital, where he died 
eleven days later after developing tetanus. 
The doctor said in evidence that “tetanus 
was the sole cause of the deceased's death”; 
he also said that one of the deceased's head 
injuries ‘ was likely to cause death The 
appellant admits that he cut the deceased. 
His story is that he had overheard members 
of his crew saying that, he (the appellant 
had complained of slackness and inefiBciency 
among the crew, they (the crew) were going 
to tie him up and throw him overboard; and 
that when, on the morning of the occur¬ 
rence. the deceased and another member of 
the crew entered the appellant’s sleeping 
quarters, the latter thought that those two 
men had come to carry out that plan. 
Accordingly, so goes his story, he picked 
up an axe which was lying near him and 
brandished it at the intruders, and in the 
course of doing so struck the deceased. The 
learMd Bessions Judge rejected the appel¬ 
lant’s story, and after carefully considering 
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all the evidence, I can see no reason for 
^ying that he ought not to have done so. 
The case must accordingly be dealt with on 
the basis that the appellant deliberately 
struck the deceased twice on the head with 
an axe while he (the deceased) was asleep. 

Stage 1, As in the second of the present 
appeals (Nga Ma Nwe’s case), a question 
here arises as to whether the appellant’s 
act caused the death of the deceased, as 
the latter died from tetanus occasioned, so 
the evidence shows, by the dirty rags with 
which the other members of the crew 
dressed his wounds. For reasons given by 
me when considering Nga Man Nwe’s case, 
this appellant’s act must be taken to have 
caused the deceased’s death. 

Stage 2 .—The learned Sessions Judge has, 
and in my judgment quite rightly, found 
that the appellant intended to cause such 
bodily injury as was likely to cause death. 

It IS therefore at least a case of culpable 
homicide, 

Stage^ 3 ,—The learned Sessions Judge 
quite failed to deal with this all important 
stage as he should have done; in fact, he 
did not deal with it at all. I think that, 
on the particular facts of this case, it is 
impossible to avoid holding that the appel. 
lant intended to cause such bodily injury 
as he knew to be likely to cause the 
deceased s death. Accordingly, in my judg. 
ment, the culpable homicide which the 
appellant committed was murder. 

Stage 4 .—As it cannot be suggested that 
any of the Exceptions to S. 300 applies, it 
remains a case of murder. This appellant, 
hke t^ appellants Nazir Ahmed and Nga 
bnwe Kyan, has had a stroke of good for. 
tune in being convicted of something less 
than mur^r, and in not being sentenced 
to death. Hig appeal must be dismissed. 

Pan Wa Gyi’s Case 

_ In this case the deceased sustained three 
injuries on the head and neck, apparently 
inaicted with a dah, from which injuries 
he died nine or ten hours later. All three 
injuries were obviously caused by the use 
of great force, and one of the blows struck 
was such that the dah, or whatever it 
was. cut through the entire thickness of 
the ekull bone and partly the brain itself 
as well There had been a drinking party 
after a Pwe. When the party broke up, a 
quarrel and fight took place between the 
appellant and the deceased. The latter used 
a loaded stick and the former a dah. The 
appellant himself also sustained some head 
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injuries, for which he received hospital 
treatment as an in-patienfc for fifteen days, 
after which he was discharged as cured. 
Two of the deceased’s three injuries were 
sufficient in the ordinary course of nature 
to cause death. The learned trial Judge 
concluded his judgment in this way : 

The quarrel and fight between the accused and 
the deceased were no doubt sudden ones without 
premeditation or deliberate design to kill the other. 
But in the heat of passion, the accused cut the 
deceased with the dah, with the result that the 
deceased met his death. If, on any sudden quarrel, 
blows passed without any intention to kill or 
injure another materially, and in the course of the 
scuffie, after the parties are heated by the contest, 
one kills the other with the deadly weapon, it is 
culpable homicide and not murder. Therefore, in 
my opinion, the case falls within Exception 4 to 
S. 300, I. P. G. The medical evidence further 
shows that the death was accelerated by the delay 
in bringing the wounded man to the hospital and 
his life could have been saved if proper remedy 
and skilful treatment were given on the spot . . . . 
So it is very difficult to bring the case within 
S. 302, 1. P. G. However from the fact that the 
accused bad used a formidable weapon which is 
the exhibit dah on the vital part of the human 
body, it must be presumed that he did indict the 
injuries with the intention of causing such bodily 
injury as is likely to cause death. Moreover, since 
the accused killed the deceased in the course of 
the sudden quarrel and fight in the heat of passion 
without premeditation and without any deliberate 
design for killing, I am of opinion that the case 
falls within the purview of S. 301 (1), I. P. C. 

He then sentenced the appellant to 
ten years' rigorous imprisonment. The 
memorandum of appeal in this case is a 
very lengthy one. I have considered the 
points raised in it, almost all of which 
are directed to showing that it was not 
through any act of the appellant that the 
deceased met his death. I have considered 
also the evidence, and as will appear in a 
moment, in my judgment, upon the evi< 
dence. I, like the learned trial Judge, must 
hold that it was the appellant’s act which 
caused the death of the deceased. I shall 
later on discuss shortly the evidence : at 
this point I will merely point out that the 
learned Judge, having held that the appel¬ 
lants act caused the deceased's death then 
jumped straight to a consideration of whe. 
ther one of the Exceptions to S. 300 ap¬ 
plied before deciding whether S. 300 was 
itself applicable. The unfortunately con¬ 
fused course of reasoning on the part of 
the learned Judge will be apparent from 
the extract from his judgment which I have 
quoted, without my saying anything fur. 
ther about it. I will content myself with 
pointing out only (a) that the learned Judge 
overlooked Expln. 2 to S. 299—it should 
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be noted that that is an Explanation to 
S. 299 and not to S. 300—and (b) that 
having in the earlier part of the above 
extract said “without any intention to kill 
or injure another materially,” he said, a 
little further on, that it must be presumed 
that the appellant inflicted the injuries 
“with the intention of causing death or 
with the intention of causing such bodily 
injury as is likely to cause death.” 

Stage 1 .—The major dispute in this case 
is in regard to the question whether the 
appellant caused the injuries to the deceased 
which resulted in the latter’s death. The 
evidence for the prosecution on this part 
of the case falls in the main into five 
groups ; (l) The evidence of an alleged 
eye-witness, Aung Myint; (2) the evidence 
of witnessed who say that the deceased, 
almost immediately after the occurrence 
denounced the appellant as his assailant; 
(3) the evidence of witnesses who say that 
the deceased, later on, on arrival at Kyebin 
landing stage when he was being taken to 
Sandoway, again denounced the appellant 
as his assailant; (4) the evidence of a wit- 
ness who says that the appellant orally 
admitted to him that he had struck a man 
that night; and (5) the evidence of a village 
headman who detailed the facts related to 
him by the appellant’s then co-accused 
(who was acquitted in the Sessions Court) 
regarding the cutting of the deceased by 
the appellant. The learned Additional Ses¬ 
sions Judge carefully considered and dis¬ 
cussed in his judgment the above five 
groups of evidence. He rejected the evi¬ 
dence comprised in the first of those two 
groups, but accepted the remainder.' I 
entirely agree that Aung Myinb’a account 
of what he says he saw is worthless^it is 
clear that he was far too drunk to know 
what was happening on the night of the 
occurrence; 1 also accept the conclusion 
arrived at by the learned trial Judge in 
regard to the second, third and fourth 
groups, and for the reasons which he gave, 
save that he ought not to have admitted in 
evidence the deposition of Maung Po Ton 
recorded in the committing Court, as there 
is nothing on the record to show that snob 
evidence came within the terms of S. 33, 
Evidence Act: the bare statement “admitted 
under S. 33, Evidence Act,” signed by the 
learned trial Judge, which appears on the 
face of the deposition is insufificient. Bat, 
as a matter of fact that evidence, although 
wrongly admitted, was in the appellants 
favour, so no harm has been done. In 
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regavd to the fifth group, the headman’s evi¬ 
dence could not be taken into consideration 
if only for the reason that the so-called 
confession of the appellant's then co-acoused 
did not implicate the person confessing to 
the same extent as it implicated the appel¬ 
lant. In the result there is at least the 
evidence comprised in the third and fourth 
groups, which is sufSoient, if accepted, as 
it was by the learned trial Judge and as it 
is by me, to support a finding that 'it was 
the act of the appellant which caused the 
death of the deceased. 

Stage 2 ,—I agree with the learned trial 
Judge that the appellant must be held to 
have intended to cause such bodily injury 
as was likely to cause death. 

Stage 3 .—This stage the learned trial 
Judge entirely omitted. I think it quite 
impossible to avoid holding that the appel. 
lant intended that the bodily injury which 
he then inflicted should be sufGcient in the 
ordinary course of nature to cause death. 
Therefore the culpable homicide committed 
by the appellant was raised to what I have 
described as the higher plane of murder. 

Stage 4 .—Have any facts been proved 
which will restore that murder to the lower 
plane of culpable homicide not amounting 
to murder ? I will deal at once with the 
case from the point of view of the possi¬ 
bility of “a sudden fight in the heat of 
passion.” I do not propose to go into the 
details of the evidence on this point and it 
will suffice if I say that in my opinion all 
the essentials necessary to bring into play 
Bxcep. 4 of 8. 300 are present in this case. 
This is therefore a case of culpable homi. 
cide not amounting to murder and as the 
act was done by the appellant with one 
of the intentions specified in S. 299, the 
offence is punishable under the first part 
of S. 304. The sentence passed in this case 
does not appear to me to be unduly exces¬ 
sive. This appeal must be dismissed. 

1 have dealt with the facts of these cases 
comparatively shortly because I do not 
desire that this judgment should ever be 
taken as in the smallest degree binding 
upon any Court in the future so far as facts 
are concerned. It may well be that another 
tribunal would have found the facts of 
some of these nine cases in 'a different 
way. But I think, and certainly hope that 
my methods of approach to the facta of 
these cases have been along correct lines. 
Questions of knowledge, intention, and the 
like — such questions as have arisen in 
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these nine appeals—are always essentially 
questions of fact falling to be decided solely 
upon the particular facts and circumstan¬ 
ces of each individual case. The sole object 
of this judgment apart from disposing of 
these nine appeals, is to afford some guide 
to the legal principles involved in cases 
where the charge is one of murder, and to 
indicate a correct method of approach to 
the facts and circumstances of such cases, so 
that a proper decision can be arrived at upon 
the particular facts and circumstances of 
each individual case of that description. 
The results of this judgment are (a) that 
the appeals of Nga Chit Tun (797) and Nga 
Tun (985) are allowed, their convictions 
and sentences are set aside, and they are 
acquitted; (b) that the conviction of Nga 
Tun Maung (1044) is altered to one under 
the first part, instead of under the second 
part of 8. 304, his sentence stands, and 
subject to the alteration I have just men¬ 
tioned, his appeal is dismissed; (c) the 
appeals of all the other appellants are dis¬ 
missed, both as regards convictions and 
sentences. 

N.S./r.k. Order accordingly. 
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Dunkley J. 

Ma Tin — Appellant. 

V. 

Ba Thet and another — Respondents. 

Special Second Appeal No. 58 of 1938, 
Decided on 13th June 1938, from Judgment 
of District Court, Myaungmya, in 0. A. 
No, 32 of 1937. 

(a) Civil P. C. (1908), O. 21, R. 16—Until 
assignee of decree applies under O. 21, R. 16, 
original decree*boIder is entitled to execute 
decree. 

Until the necessary application under 0. 21, 
B. 16, bas been made to the Court which passed 
the decree by the assignee thereof, the only person 
who can execute it, is the person whose name 
appears on the record as the decree-holder, i, e. 
the assignor, though he may not be able to exe¬ 
cute it for his benefit : Case law relied on ; A I B 
2928 Bang 25^ Disting. [P 246 C 2] 

(b) Civil P. C. (1908), O. 21, R. 16—Judg¬ 
ment-debtor omitting to oppose substitution of 
assignee is not debarred from questioning 
rights of assignee to execute decree especially 
when the previous application bas not fructified 
—If judgment-debtor who is also real assignee 
pleads in execution by benamidar assignee, 
real nature of transaction in bar of execution, 
benamidar being party to fraud cannot prevent 
real assignee from doing so. 

Judgment-debtor’s omission to oppose the sub¬ 
stitution of the assignee of a decree in place of the 
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original decree-holder does not preclude the judg- 
ment'debbor from questioning the rights of such 
assignee to proceed to execution of the decree bj 
reason of any bar imposed by law especially where 
the previous application for execution did not 
fructify : AI R 1933 Cal 919, Foil, t AIR 1936 
All 21, Rel. on : A I R 1918 Mad 1167, Bitting.; 
AIR me All 219 andAIR 1925 All 117, Ref. 

[P 247 C 1, 23 

In such a case if the assignee is a benamidar 
and the real assignee is one of the judgment- 
debtors, and in execution by the benamidar, the 
real assignee pleads the nature of the transaction 
in bar of execution under 0. 21, R. 16, Proviso (2), 
the benamidar cannot have an equity to prevent 
the real assignee from pleading his fraud on the 
Court to which benamidar himself was equally 
a party. (P 247 C 2] 

G. R. Rajagopaul — for Appellant. 

E. Hay — for Respondent 1. 

Judgmenti—This appeal arises out of exe- 
cution proceedings. The N. P. L. Chettyar 
firm obtained a decree in the Subdivisional 
Court of Wakema against Maung Ba E and 
his wife Ma Mya Me, and Maung Sein 
Hone and his wife Ma Tin. The last named 
is the present appellant, and Maung Sein 
Hone is respondent 2. The N. P. L. firm 
assigned its decree to one Maung Ba Thet, 
who is respondent 1. In execution case 
No. 90 of 1929 Maung Ba Thet applied 
for execution against Maung Ba E alone. 
At the same time he applied, under Proviso 
1 of 0. 21, R, 16, Civil P. C., for notice 
of the assignment to him to be issued to 
the original decree.holder, the N. P. L. 
firm, and all four judgment-debtors, 
although notice to the judgment-debtors 
was unnecessary under Proviso 1 as amend, 
ed by the Rule Committee of this Court. 
These notices were duly served, but only 
the agent of the N. P. L. firm appeared, 
and he admitted the assignment. The judg- 
ment.debtors did not appear. Subsequently, 
the execution application was dismissed for 
default, having been entirely infructuous. 
In the following years there were a number 
of infructuous applications in execution 
against Maung Ba E alone. In 1933 (C. E. 
No. 13 of 1933) there was an application 
against Maung Ba E and Maung Sein 
Hone, but this was closed, without any. 
thing having been done, at the request of 
the assignee of the decree, Maung Ba Thet. 
In 1936 (0. E. No. 20 of 1936) there was 

an application in execution against all four 
judgment-debtors, but this was closed at 
the request of Maung Ba Thet without any 
of the judgment-debtors having appeared. 
Then was filed the execution application 
out of which the present appeal arises, 
namely No. 19 of 1937. It was originally 


filed against all four judgment-debtors, but 
was pursued against Maung Sein Hone 
and Ma Tin only. 

The appellant Ma Tin took two objec¬ 
tions to this execution application, namely 
(l) that Maung Ba Thet was merely the 
benamidar of the decree for herself and 
her husband Maung Sein Hone. She alleg¬ 
ed that she and her husband had paid the 
decretal amount to the original decree, 
holder, who had transferred the decree at 
their request to Maung Ba Thet, so that 
he could execute it against the other two 
judgment-debtors Maung Ba E and Ma 
Mya Me, although he had no beneficial 
interest in the decree ; (2) that Maung Ba 
Thet bad transferred the decree by a deed 
of assignment to one Maung Po Hnan on 
30th April 1930, and therefore he was 
from that date debarred from executing 
the decree. Dealing with the second point 
first, the appellant relies entirely on 5 
Rang 595^ Icut this case dealt only with 
the rights of a transferee of a decree as 
against the judgment-credltor of the ori. 
ginal decree-holder, and is no authority for 
the proposition that from the date of assign- 
ment of his decree the assignor decree- 
holder is precluded from executing the 
decree. The contrary has been consistently 
held by all the High Courts, and it is now 
settled law that, until the necessary appli- 
cation under 0. 21, R. 16, has been made 
to the Court which passed the decree by 
the assignee thereof, the only person who 
can execute it is the person whose name 
appears on the record as the decree-holder, 
i. e. the assignor. He may not be able to 
execute it for his own benefit, but that is 
beside the point. This was laid down as 
long ago as 1869 in 11 W R 271^ and this 
rule has since been followed by all the 
High Courts. It was followed by this High 
Court in 4 Rang 426® at p. 428, which was 
not overruled on this point in the further 
appeal in 5 Rang 595.^ I propose to mention 
only four of the numerous cases of other 
High Courts in which this rule has been 
followed, namely 18 Gal 639,* 37 Bom h B 

1. Co-operative Town Bank of Padigon v. Raman 

Chettyar, (1928) 15 A I B Rang 25=1061 0 

858=5 Rang 595. 

2. Khettur Ii^ohun Chuttopadhya v. Ishar Chan- 

dot Surma, (1869) 11 W R 271. 

3. Co operative Town Bank of Padigon v. S. V. 

K. V. Raman Chettyar, (1927) 14 A I B Rang 

55=99 I C 309=4 Rang 426. 

4. Jasoda Daye v. Keitibash Das, (1891) 18 Oal 

639. 



1939 


Daw Kyin V. Ko Ba Tin 


489,® 14 Lah 744® and 33 A L J 11797 It 
is oommoQ ground that Mauog Po Hnan 
has never made an applioation under 0. 21, 
B. 16, to execute the decree, and therefore 
there is no substance in the second point. 

As regards the first point, both the lower 
Courts have held that the principle of res 
judicata, as enunciated in S. 11, Civil P. C., 
is applicable and that because the appel. 
lant failed to appear and raise this point 
when served with notice in Execution Case 
No. 90 of 1929 she cannot now be heard 
to raise it. For their decision, they have 
relied upon 38 All 289® and 47 All 867 
The learned Subdivisional Judge also re. 
ferred to the case in 40 Mad 1016,^® but 
that case is hardly an authority for the 
applioation of the principle in the circum. 
stances of the present matter. The law on 
the subject of res judicata as applied to 
execution proceedings has recently been 
exhaustively considered by a Full Bench 
of the Allahabad High Court in 58 All 
313.^^ One of the propositions laid down 
in that case, with which proposition I am, 
with respect, in entire agreement, is that 
where no objection is taken, but the appli- 
cation for execution does not fructify, the 
judgment.debtor is not debarred by the 
principle of res judicata from raising the 
objection in a later application. Execution 
Case No. 90 of 1929 did not fructify: it was 
dismissed for default without any of the 
judgment.debtors having appeared before 
the Court, or without any effective step in 
execution having been taken. Moreover, it 
was unnecessary for any of them, except 
Ba E, to be served with notice or to appear. 
I would also refer to 60 Cal 1181,^® which is 
authority for the proposition that the judg. 


5. Sitabai Bambbau v. Gangadhai Dhanram, 

(1935) 22 A I R Bom 331 = 159 I C 358 = 37 
Bom L B 489. 

6. Harnand Bai Pbul Chand 7. Hup Gband Cbi- 

ranji Lai, (1933) 20 A I R Lab 638 = 146 I G 
872=14 Lah 744=84 P L R 1066. 

7. Umrao Siogb v. Pablad Singh,(1935) 22 A 1 R 

All 1001=158 I Q 238=(1936) 38 A L J 1179. 

8. Taj Singh v. Jagan Lai, (1916) 3 A I R All 

219=35 IG 234=38 All 269=14 A L 7 370. 

9. Dwarka Dasv. Muhammad Asbfaqullab,(1925) 

12 A I R All 117=80 I G 722=47 All 86=22 
A L J 928. 

10. Subramania Ayyat v. Bajeswara Sethupatbi, 

(1916) 6 A 1 R Mad 1167 = 38 I G 627 = 40 
Mad 1016. 

11. Genda Lai v. Hazari Lai, (1936) 23 A I R All 

21=160 I 0 394 = 58 All 313 = 1935 A L J 
1189 (P B). 

12. Gopendraprasad Shukul v. Ramkishore Shaba, 
(1938) 20 A 1 B Gal 919=149 1 0 366=60 Cal 
1181=37 OWN 901. 
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ment.debtor's omission to oppose the sub. 
stitutlon of the assignee of a decree in place 
of the original decree.holder does not pre. 
elude the judgment.debtor from questioning 
the rights of such assignee to proceed to 
execution of the decree by reason of anyl 
bar imposed by law. Hence the principle 
of res judicata has no applioation. It is 
urged that Proviso 2 to 0. 21, R. 16, does 
not in terms prevent the benamidar trans. 
feree from executing the decree against the 
real transferee, and that to permit the real 
transferee to plead the true nature of the 
transaction in bar of execution would be 
tantamount to permitting her to plead her 
own fraud. The answer to this argument 
is that both the benamidar and the real 
transferee are in pari delicto, and that, in 
this case, Maung Ba Thet cannot have an 
equity to prevent Ma Tin pleading her 
fraud on the Court to which he himself 
was equally a party. Moreover, if Ma Tin' 
succeeds In establishing her contention, the 
decree will become wholly extinguished, 
and Maung Ba Thet will not be able to 
execute it against the other judgment, 
debtors, who were not parties to the fraud. 

This appeal is therefore allowed with 
costs in favour of the appellant, Ma Tin, 
against the respondent 1, Ba Thet, in all 
Courts; advocate’s fee in this Court five 
gold moburs. The learned Subdivisional 
Judge is directed to enquire into and come 
to a decision on the allegations contained 
in paragraphs 2 and 3 of Ma Tin’s written 
objection of 9th October 193 7. If the alleged 
facts of this objection are found in favour 
of Ma Tin, Ba Thet’s application for exe¬ 
cution must be dismissed. If Ma Tin is 
unable to substantiate her allegations, £a 
Thet’s application for execution should be 
dealt with in accordance with law. 

n.s./r.k. Appeal allowed. 
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Dunkley j. 

Daw Kyin — Appellant. 

V. 

"Ko Ba Tin and another — Respondents. 

Second Appeal No. 136 of 1938, Decided 
on 2Dd August 1938, from Judgment of 
Dist. Court, Insein in C. A. No. 38 of 1937. 

Transfer of Properly Act (1882), S. 67-A— 
Scope^if suit on two consecutive mortgages 
cannot be brought in same Court, S. 67>A does 
not apply. 

Where a person executes two mortgages one 
after the other in favour of the same mortgagee, 
then unless there U something in the second deed 
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of mortgage to show a contrary intention, the cre¬ 
ditor must be presumed to have intended to keep 
the earlier security alive for his own protection, 
and prima facie the provisions of 8. 67«A are appli¬ 
cable in such a case : 16 Cal 523, Rel. on. 

[P 248 C 2] 

But if in such a case a suit on both the mort¬ 
gages cannot be brought in same Court then Sec¬ 
tion 67-A does not apply : 41 O W N 854, Foil, 

[P 249 0 1] 

Irvine-Jones — for Appellant. 

Sim — for Respondents. 

Judgment. — The defendant-appellant, 
Daw Kyin, mortgaged to the plaintiffs- 
respondents, Ko Ba Tin and Ma E Kin, 
three holdings of agricultural land for a 
sum of Es. 3000, by a registered deed of 
mortgage dated 3rd October 1934. These 
paddy lands are situated in the Insein 
District. On 10th October 1934 Daw Kyin 
executed another mortgage, for a principal 
sum of Rs. 8000 in favour of the respon¬ 
dents also of eight holdings of agricultural 
land which are situated in the Pegu Dis¬ 
trict. On 29th July 1935 a third mortgage 
by registered deed for a principal sum of 
Es. 8600 was executed by Daw Kyin and 
four other persons in favour of the respon¬ 
dents as mortgagees, the property mortgaged 
being the same lands which were mortgaged 
to the respondents by Daw Kyin by the 
mortgage of 10th October 1934. The suit 
out of which the present appeal arises, 
being Regular Suit No. 26 of 1937 of the 
Subdivisional Court of Insein, was a suit 
by the plaintiffs-respondents against the 
defendant-appellant on the mortgage of 3rd 
October 1934. The main ground of defence 
in the suit (and the only point which has 
been argued before me in this second 
appeal) was that the provisions of S. 67-A, 
T. P. Act, were applicable ; that the mort¬ 
gage of 10th October 1934 was still sub. 
sisting ; and that as this mortgage was 
between the same parties the respondents 
could not bring a suit on their mortgage 
of 3rd October 1934, without consolidat¬ 
ing in the same suit the mortgage of 10th 
October 1934. This argument did not find 
favour with the Subdivisional Court, and 
the suit of the respondents was decreed. 
On appeal to the District Court the decision 
of the learned Subdivisional Judge was 
upheld. The learned District Judge said 
that the mortgage of 10th October 1934, 
had merged into, or become extinguished 
by the mortgage dated 29th July 1935 and 

in these circumstances it seems to me quite 
apparent that the mortgagee has not at present 
any right to obtain a decree by reason of the mort¬ 
gage dated 10th October 1934. 


The learned District Judge then went on 
to say that it was pointed out in argument 
that in certain circumstances the respon. 
dents might be able to fall back on the 
mortgage of 10th October 1934, but it was 
not at that time subsisting and he was 
only concerned with the present circum¬ 
stances. With the greatest respect, this 
was scarcely the proper way of looking at 
the matter. The doctrine of merger is not 
applicable to mortgages, and the real ques- 
tion is whether there was a novation of 
contract, that is, whether the mortgage of 
10th October 1934 had been novated by 
the mortgage of 29th July 1935. In 16 
Cal 523^ at p. 529, where the circum- 
stances were similar to those obtaining in 
the present case, a Bench of the Calcutta 
High Court held that unless there was 
something in the second deed of mortgage 
to show a contrary intention, the creditor 
must be presumed to have intended to 
keep the earlier security alive for his own 
protection. In the present case, there 
might exist circumstances, which can 
readily be imagined, such as an earlier un- 
disclosed mortgage, which would render the 
mortgage of 29th July 1935, either useless 
to the mortgagees, or of less value to them 
than their earlier mortgage ; and conse- 
quently, the presumption arises, in the 
absence of anything to show a contrary 
intention, that the mortgagees intended to 
keep the earlier mortgage of 10th October 
1934 alive for their benefit. That they 
intended to do so can be gathered from the 
express terms of the deed of mortgage of 
29th July 1935, for in Cl. 5 of that deed 
there occurs the following: 

If the principal and the iateiest due on this 
document are fully satisfied, the mortgagees shall 
have no claim on the original mortgage deed, and 
the said original document shall be cancelled; 

that is, until the principal and interest 
due on the deed of 1935 had been fully 
satisfied the deed of 10th October 1934 
still remained in existence. Consequently, 
the decision of the learned District Judge 
of Insein was based upon wrong grounds, 
and prima facie the provisions of S. 67-A, 
T. P. Act, are applicable in this case. On 
further consideration however, it appears 
that the provisions of this Section are not 
applicable, and for the reason that the 
property which is included in the mortgage 
of 3rd October 1934 is situated in a differ¬ 
ent district to the property which is 

1. Gopal Cbunder v* Herembo Ohouder, (1869) 
16 Cal 523. 
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included in the mortgage of lOfeh October 
1984, and consequently, under the provi. 
sions of See. 16, Civil P. C.. a suit on the 
mortgage of 10th October 1934 could not 
be brought in the Subdivisional Court of 
Insein, or any Court of the Insein district. 
This limitation on the application of Sec. 
67.A has been pointed out by the Calcutta 
High Court in 41 C W N 854^ at p. 867, 
In this case the application of Sec. 67.A, 
T. P. Act, was fully considered, and the 
learned Judges came to the conclusion that 
the provisions of the Section had no appli. 
cation unless a suit on both the mortgages 
could be brought in the same Court. In 
the course of his judgment Panckridge J. 
said : 

As to 8. 67-A, T.P. Act, I may observe that it is 
never easy to construe a statutory enactment 
^bich imposes an obligation but is silent as to 
vphat is to happen in the case of a breach of that 
obligation. It appears to me to be unreasonable to 
suppose that the statute compels a plaintifi mort< 
gagee to do tvhat the respondent did here, namely 
include in bis suit mortgage claims over which the 
Court has no jurisdiction. If this is so, the inclu¬ 
sion cannot be pleaded as a compliance with the 
obligation whatever it may be .... The Section, 
which was added to the Transfer of Property Act 
by Act 20 of 1929, and which cuts down the 
former rights of the mortgagees, should not in my 
opinion be construed more widely than the langu¬ 
age clearly warrants. Applying this principle the 
words 'all the mortgages in respect of which the 
mortgage money has become due' must be limited 
to those mortgages which the Court, in which the 
mortgagee sues, has jurisdiction to enforce, 

Wifch the greatesfc respect, I am in entire 
agreement with these observations, and for 
this reason I am of opinion that this appeal 
fails and that, although based on wrong 
grounds, the decisions of the lower Courts 
were correct. The appeal is therefore dis¬ 
missed with costs. 

N.S./B.K. _ Appea l dismissed, 

2. Premsukh Mahata v. Mangal Chand. (1937) 41 
OWN 054. 
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Spargo j. 

Chinnayar — Applicant. 

V. 

Maung Mya Thi and others — 

Respondents. 

Criminal Revn. No. 619 B of 1938, 
Decided on 17th January 1939, against 
order of Bess. Judge, Henzada, D/. Ist 
November 1938. 

* Criminal P. C. (1898), Si. 350 and 537 — 
Magistrate recording evidence succeeded by 
another Magistrate — Succeeding Magistrate 
delivering judgment written by bU predecessor 


without adopting it as bis own judgment — 
Defect is not mere irregularity curable under 
Section 537. 

Under S. 350 it is quite possible that the suc¬ 
ceeding Magistrate may take the judgment left by 
his predecessor and compare it with the evidence 
recorded in the case and discover that it expressce 
what he himself would have decided on the case. 
In that case, if there is no dem.and for a new trial 
on the part of the accused, he may deliver that 
judgment as his own. In fact by so doing it 
becomes his own judgment. But where the suc¬ 
ceeding Magistrate has delivered judgment not as 
his own judgment but as that of his predecessor 
without signing it himself or dating it, the defect 
in the delivery of such judgment goes beyond a 
mere irregularity curable under 8. 537. It is not 
contemplated in the Code that a Magistrate shall 
deliver any judgment other than his own and if he 
does so it is not an irregularity in the form of 
delivery ; it is not delivering judgment at all : 
AIR 1930 Rang 77; AIR 1925 All 299 and 23 
Cal 502,:DisUng.: AIR 1917 Mad 340, Dissent. 

(P 250 C 2; P 251 0 1] 

P. K. Basu — for Applicant. 

U Khin MauDg Gyi for U E Maung (l) 

— for Respondents. 

U Tun Byu, Govt. Advocate — 

for the Croton. 

Order. — In Criminal Regular Trial 
No, 164 of 1938 the learned Township 
Magistrate of Ingabu, who at the time of 
recording of the evidence was U Ba Aung, 
had, on 2l3t September 1938, fixed 27fch 
September for judgment. In the interval 
he was placed under suspension and at 
some moment of time during that interval, 
which it is not possible for me to deter, 
mine, he ceased to exercise jurisdiction in 
the Court. He had to hand over charge to 
another Magistrate named U E Maung. 
Under date 24th September 1938 there is 
a note in the diary : *In this case judgment 
is already written. I will keep in my 
almirah." Under date 27th September 
1938 there appears this diary entry: “Called. 
All three accused persons present, U Kyaw 
Shein and U Ant appeared. Judgment deli- 

ysred.” The judgment which is filed 

in the proceedings bears the signature of 
U Ba Aung and not that of U E Maung 
and is dated 24th September 1938 and not 
27th September 1938. 

How it came about that this judgment, 
which had evidently been written by U Ba 
Aung, or typed at his dictation, was signed 
and dated by him 24th September I do not 
know. It is possible that it was an attempt 
by him to dispose of the case by an infor¬ 
mal delivery of the judgment before he had 
to hand over charge. This however is 
mere conjecture and I am bound to admit 
that I cannot do more than guess at the 
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circumstances. The question that has arisen 
here is, does this merely constitute an 
irregularity in the judgment or does it con¬ 
stitute something more than an irregu¬ 
larity ? If it is a mere irregularity, S. 537, 
Criminal P. 0., says that unless theirregu- 
larity has occasioned some failure of justice, 
the finding, sentence or order shall not be 
reversed on account of the irregularity. 

In the decision of this question it is 
necessary also to refer to S. 350, Criminal 
P. C., which deals with the case where a 
Magistrate is succeeded by another Magis- 
trate after he has recorded the whole or 
any part of the evidence in a trial. It lays 
down that the Magistrate so succeeding 
may act on the evidence recorded by his 
predecessor. There is a proviso to the effect 
that the accused may when the second 
Magistrate commences his proceedings de. 
mand that the witnesses or any of them be 
resummoned and reheard. S. 367 (l), Cri¬ 
minal P. C., provides the procedure for 
delivery of judgment. Mr. P. K. Basu for 
the applicant admitted that there was an 
irregularity in respect of the delivery of 
judgment and cited a number of cases to 
show that the finding and sentence should 
be allowed to stand because the irregularity 
was cured by Section 537. 

7 Rang 370^ does not seem to me to 
help in the decision of the present case 
because in that case the Magistrate con. 
cerned clearly purported to be pronouncing 
his own judgment and not one written by 
somebody else as in this case. 47 All 284^ 
was a case where the Magistrate was deli, 
vering bis own judgment but forgot to sign 
and date it. 23 Cal 502® was a case where 
the Magistrate pronounced sentence before 
he wrote his judgment. The judgment was 
written on the evening of the same day. 
In this case it was held that this was a 
mere irregularity. The case which appears 
to me to come closest to the facts of the 
present case is 40 Mad 108.^ In this case 
it was decided obiter that in the absence of 
a demand for a new trial it would be in the 

1. Mohamad Hayet v. Emperor, (1930) 17 A I B 
Rang 77=1930 Cr 0 203=120 I 0 225=7 
Rang 370=30 Ct L J 1166. 

2. Emperor v. Ram Sukb, (1925) 12 A I R All 
299=86 I C 64=26 Or L J 638=47 All 284 
=23 A L J 8. 

3. Tilak Chandra Sarkar v. Baisagomofi, (1896) 

23 Cal 602. 

4. Savarimuthu Pillai In re, (1917) 4 A I R Mad 

340=33 I 0 646=17 Cr L J 166=40 Mad 
108=32 M L J 81. 
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discretion of the successor to date, slgu 
and pronounce his predecessor s judgment. 

As to this decision it is to be noted that 
the point had not been raised for decision 
in that case and therefore it is obiter ; 
and if the meaning intended is that the 
new Magistrate can take the judgment 
written by his predecessor and deliver it 
as the judgment of his predecessor, that is 
to say without adopting it as his own jndg. 
ment, then I venture very respectfully to 
disagree. In my opinion the only way in 
which such a judgment could be delivered by 
the second Magistrate would be in virtue 
of S. 350, Criminal P. C. It would other¬ 
wise have to satisfy the test, namely was 
the succeeding Magistrate in so acting 
acting on the evidence recorded by his 
predecessor ? It is quite possible that he 
may take the judgment left by his pre. 
decessor and compare it with the evidence 
recorded in the case and discover that it 
expresses what he himself would have 
decided on the case. In that case I see no 
reason why if there is no demand for a 
new trial on the part of the accused he 
should not deliver that judgment as his 
own. In fact by so doing it becomes his 
own judgment. If I thought that that had 
happened here, I should be prepared to say 
that the defect in this case amounted only 
to an irregularity which could be cured by 
S. 537. But I see no reason to suppose that 
that was what happened. Everything seems 
to point to the conclusion that U E Maung 
when he delivered judgment on 27th Sep¬ 
tember delivered it not as bis own judg- 
ment but as that of his predecessor. He did 
not sign it himself nor did he date it; 
there is nothing to show that he even 
read it though probably he pronounced the 
sentence. 

Nowhere is there any note in the diary 
or elsewhere showing that on 27bh Septem- 
her U E Maung purported to be deciding 
the case in virtue of S. 350 of the Code on 
the evidence recorded by his predecessor. 
Nowhere does it appear that the accused 
were asked whether they had any objec- 
tion to his so acting. Probably this doM 
not matter a great deal because a duty is 
cast upon the accused to demand a new 
trial, if they desire it, and not upon the 
Magistrate to offer it. But the point is of 
interest because I think that if U E Maung 
had purported to act under S. 350 he would 
certainly have told the accused that they 
were entitled to a new trial. This is routine 
practice. I am therefore of opinion that 
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tho defeot in the delivery of this judgment 
went beyond a mere irregularity curable 
under S, 637. It is not contemplated in the 
Code that a Magistrate shall deliver any 
judgment other than his own and if he 
does so it is not an irregularity in the form 
of delivery; it is not delivering judgment 
at all. This application for revision is 
therefore dismissed. 

D.S./r.K. Application dismissed. 
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Dunkley J. 

Mohamed Afzal — Applicant. 

V. 

Mohamed Ismail — Respondent. 

Civil Hevn. No. 121 of 1938, Decided on 
14th June 1938, from Judgment of Small 
Cause Court, Rangoon, in C. R. No. 7649 
of 1937. 

* Civil P. C. (1908), O. 2, R. 2 (2)-Bond 
providing payment by instalments—Creditor at 
liberty to recover whole amount due when 
certain number of instalments fall in arrears— 
On such instalments falling due, creditor suing 
only for some instalments—His subsequent suit 
for recovering amount of remaining instal* 
ments is barred. 

Where a debtor enters into a written agreenaent 
with the creditor for the payment of a certain 
amount by instalments and covenants that in the 
event of his failure to pay a certain number of 
consecutive instalments when the same become 
due the creditor shall be at liberty to claim from 
the debtor the whole of the balance then due after 
giving credit to the debtor of the amount of instal* 
meats already paid by him, such bond is exclu* 
sively for the benefit of the debtor and furnishes 
only one cause of action viz. the right of the credi¬ 
tor to recover the amount of the debt. The creditor 
in such a case will be deemed to have agreed not 
to enforce his remedy in respect of that cause of 
action 80 long as the debtor regularly pays the 
instalments and until at least a certain number of 
instalments are in arrears. When those instal¬ 
ments are in arrears the remedy upon the cause of 
action becomes enforcible and that is to sue for the 
whole of the amount due. If the creditor In such 
circumstances elects to sue, upon those instalments 
falling in arrears, only for some instalments in¬ 
stead of suing for the whole amount due to him, 
then in the terms of Order 2, B. 2 (2), he will be 
deemed to have omitted to sue in respect of a por¬ 
tion of his claim which he was entitled to make 
for the single cause of action arising under the 
bond. Therefore his subsequent suit for recovering 
the amount of the remaining instalments is barred 
by the provisions of O. 2, B. 2 : AJB 1935 All iSl 
and AIB 1932 P 0 207, Disling. [P 262 C 1, 2] 

Rauf — for Applicant. 

DadachaDji — for Respondent. 

Order. — The defendant.applicant owed 
the plaintiff.respondent a sum of Rs. 3350 
and being unable to pay the whole amount 
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at once, he entered into an agreement, 
dated 22nd August 1935, which is Ex. D 
on the record of the Rangoon Small Cause 
Court, for the payment of this amount by 
instalments of Rs. 30 per month, and the 
plaintiff.respondent on his part agreed not 
to exercise his right of action for the re. 
covery of the debt until at least three 
monthly instalments were in arrears. It is 
necessary, I think in order to understand 
this case properly, to set out the terms of 
this agreement Ex. D. The following are 
tbe two operative clauses : 

1. That in pursuance of the said agreement and 
in consideration of the sum of Rupees three 
thousand three hundred and fifty (R8.3350) due as 
aforesaid by the debtor to the creditor (the indebt¬ 
edness whereof the debtor hereby acknowledges) 
the debtor hereby covenants to pay to the credi- 
tor the said sum of Rs. 3350 by monthly instal¬ 
ments of Rs. 30 commencing from the first week 
of October 1935 and thereafter month by month 
during the first week of each succeeding month and 
shall also pay to tbe creditor interest on the prin¬ 
cipal sum at the rate of four annas per cent, per 
month with each instalment of principal on the 
date fixed for payment thereof. 

2. The debtor hereby further agrees and co¬ 
venants that in tbe event of the failure of tbe 
debtor to pay three consecutive instalments of 
Rs. 30 or three consecutive instalments of interest 
when the same shall become due the creditor shall 
be at liberty to claim from the debtor the whole 
of the balance then due giving credit to the debtor 
-of tbe amount of Instalments already paid by him 
to the creditor with all interest due thereon and 
the debtor shall on demand pay the same to the 
creditor. 

No instalments were paid, and in 1936 
the respondent filed a suit against the 
applicant in the Small Cause Court of 
Rangoon for recovery of ten instalments, 
which were then overdue, and interest 
thereon (Civil Regular No, 6205 of 1936); 
the applicant confessed judgment and a 
decree was passed. Subsequently, in the 
next year, the suit out of which the pre. 
sent application arises was filed for the 
recovery of a further fourteen instalments 
and interest (Civil Regular No. 7649 of 
1937), and in defence the applicant raised 
the point that this second suit was barred 
by the provisions of O. 2, E. 2, Civil P. C. 
The learned Second Judge of the Small 
Cause Court has held that the suit was not 
barred by the provisions of this Rule, and 
this is the question which has been argued 
before me on this application in revision. 
O. 2, E. 2, Civil P. C., reads as follows: 

2 (1). Every suit includes the whole of the claim 
which the plaintiff is entitled to make in respect 
of the cause of action; but a plaintiff may relin¬ 
quish any portion of his claim in order to bring 
the suit within the jurisdiction of any Court, 


Md. ArzAti V. Md. ISMAir, (Dunkley J.) 
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(2). Where a plaintiS omits to sue in respect of 
or intentionally relinquishes, any portion of his 
claim, he shall not afterwards sue in respect of the 
portion so omitted or relinquished. 

Now were it not for the judgment of a 
Bench of the Allahabad High Court in 57 
All 838,^ I should have had no difficulty 
in holding that the judgment of the learned 
Second Judge of the Small Cause Court 
was incorrect and that the second suit was 
clearly barred by the provisions of this 
rule. The judgment of the Allahabad Court 
was based upon the decision of their Lord- 
ships of the Privy Council in 7 Luck 442,^ 
but with the greatest respect it seems to 
me that this latter case hardly touched 
the point for decision. Like all the other 
cases which have been quoted before me in 
the course of the argument, it is a decision 
on a question of limitation arising out of a 
suit on a mortgage, and therefore can 
scarcely be an authority for a decision on a 
question under O. 2, R. 2, arising out of a 
suit on a bond for the payment of money. 
The ratio decidendi of the judgment of 
their Lordships is to be found on page 452 
where it is said that “a proviso of this 
nature is inserted in a mortgage deed ex- 
clusively for the benefit of the mortgagees.” 

The Bench of the Allahabad High Court, 
as 1 have said, purported to follow this 
judgment in 57 All 838.^ Unfortunately, 
the terms of the bond in the Allahabad 
case are not set out in the judgment, which 
proceeds upon the footing that the creditor 
had two options given to him under the 
terms of the bond, namely an option to 
sue for the instalments as they became due 
and on option to sue for the whole amount 
of the debt and that therefore two sepa¬ 
rate and distinct causes of action arose 
under the bond. The basis of the judg¬ 
ment is that this option was given by the 
bond to the creditor, and as the learned 
Judges purported to follow the judgment of 
the Judicial Committee in 7 Luck 442,* I 
am obliged to conclude that there must 
have been such an option “exclusively for 
the benefit of the creditor” expressed in 
the bond itself. Now that is not the case 
in the present bond. 1 have set out the 
terms of the bond and it is only neces¬ 
sary to read these terms to see that, so far 
from their being exclusively for the benefit 
of the creditor, they were obviously in. 

1. Ram Sarup v. Peare Lai, (1935) 22 A I R All 
461=158 I C 53=1936 A L J 466=67 All 838. 

2, Lasa Din v. Mt. Gulab Kunwar, (1932) 19 
A I R P C 207=138 I C 779=59 I A 376 = 7 
Luck 442 (P C). 


tended exclusively for the benefit of the 
debtor. There was only one cause of action 
under this bond, and that was the right of 
the respondent to recover the amount of 
his debt. Under the bond he agreed not to 
enforce his remedy in respect of that cause 
of action so long as the debtor paid him a 
sum of Hs. 30 a month, and he agreed also 
that he would not enforce his remedy until 
at least three of these instalments of Bs. 30 
a month were in arrears. The meaning of 
the bond is, to my mind, perfectly plain 
namely that although a cause of action for 
the recovery of the whole amount of the 
debt existed, the creditor agreed to forbear 
and not to sue upon this cause of action so 
long as the debtor paid him the sum of 
Bs. 30 a month and until the monthly 
payments were at least three months in 
arrears. When three monthly instalments 
were in arrears, the remedy upon this 
cause of action became enforceable and 
that was to sue for the whole amount of 
the debt. When the respondent, by an 
unfortunate error, decided to sue for ten 
instalments only instead of suing for the 
whole amount due to him he obviously in 
the terms of suh-rule (2) of E. 2, 0. 2 
omitted to sue in respect of a portion of 
his claim which he was entitled to make 
in respect of the single cause of action 
arising under the bond. Consequently, his 
second suit was barred by the provisions 
of this rule, and therefore the judgment 
and decree of the learned Second Judge of 
the Small Cause Court are set aside, and the 
suit of the plaintiff-respondent is dismissed 
with costs in both Courts. Advocate’s fee 
in this Court four gold mohurs. 

n.s./r.k. Suit dismissed. 
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BaU J. 

Ma Mya Tin —Applicant. 

V. 

Maung Ah Lon — Respondent. 

Criminal Eevn. No. 64 B of 1939, Deci¬ 
ded on 7th March 1939. Reference made by 
Sess. Judge, Henzada, D/. 2nd February 
1939. 

Buddbict Law (Burmete)—Marriage—If man 

and woman are sui juris their mutual cons^t 
to live together as husband and wife is sum- 
cient evidence of their marriage. 

The law that is applicable to the 
Chino-Burman Buddhist and a Burmese Buddhist 
woman is the same as is applicable to the ^ 
Burmese Buddhist man and Burmese Buddhist 
woman. All that is required, so long as they ar® 
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Bul juris, is their mutual cousont bo live togotbor 
as husband aud wife. If such consout is proved 
then the womau would be deemed bo bo tho legally 
married wife of tho man. [P 26'1 0 Ij 

J. E. Chowdhury — for Applicant. 

U E Mnung (l) — for Respondent. 
Order.—I must confess that this is a 
very difficult case to deal with as there is 
a lot to be said for both sides. The case is 
for payment of a maiutenancd allowance. 
The petitioner alleges that the respondent 
is her husband but that he has refused to 
maintain or support her for some time. 
She claims Es. 30 a month for her support. 
The circumstances under which, according 
to her, she and the respondent became man 
and wife are these: Maung San and his wife 
Ma Pon acted as go-between between her 
and the respondent; then oneday she eloped 
with the respondent and they lived for 
about eighteen days in the house of War 
Hmein. She was then taken back to her 
sister, Ma B Myun's house, where in the 
presence of certain elders of the quarter 
a formal marriage ceremony took place 
between her and the respondent. After the 
marriage the respondent lived with her for 
about a month and then went away, refus¬ 
ing thereafter to maintain or support her. 
The case for the respondent however is 
this. It was not he who was the lover of 
the petitioner but a man called Maung San 
and with Maung San the petitioner eloped. 
The respondent admits that he and War 
Hmein took the petitioner to the house 
of tho petitioner's sister and restored her 
there in the presence of certain elders. 
Now, the first point that will present itself 
to one's mind is whether the petitioner 
whose reputation has never been tarnished 
in any way would not only fall in love with 
a married man but elope with him know¬ 
ing that he can hardly maintain a wife, 
leave abne two. The answer will and, in 
fact, must in my opinion be No *. On the 
other hand some of the letters which were 
admittedly written by her to Maung San 
are couched in tender terms. Take, for 
instance, the letter Ex. 2 which states, 

inter alia, as follows: 

My elder brother San, I respectfully write this 
letter to you. Do you, my elder brother San, still 
remember me, your younger sister? I, your younger 
sister, do not forget you, my elder brother San, at 
any hour out of twenty four hours in a day. . . . . 

The next letter is Ex. 5. It runs inter 
alia as follows: 

But when you said you did not want to come 
on account of the people of the quarter, I think 
you gave this excuse because you did not want to 
come. It anything is to happen to you on account 


of the people of tho quarter, I shall pluce myself iu 
front of you aud die. 

These letters would never have been 
written by a woman to a mere go-between. 
They express not only tender feelings but 
solicitude also. No one would express tender 
feelings for and be solicitous about another 
unless that person happens to be some one 
near and dear to her. Looking at this case ^ 
from this point of view it looks as if Maung 
San was the lover of the petitioner and not 
the respondent. Therefore, if the case were 
to rest there, the decision of the first Court 
must be upheld. The case does not how¬ 
ever rest there. The explanation given by 
the petitioner as to bow and under what 
circumstances these letters were written 
and why they were written in this manner 
is as follows : 

The letters Exs. 1 to 5 were sent to the respon¬ 
dent through Ko Maung San. These letters were 
the only means to see Ah Lon. Ko Maung San was 
the only proper channel to send my letters to Ah 
Lon. The letters have no bearing of love with 
Maung San and myself. As I dare not go to Ah 
Lon who is the clerk in the office of the D. S. P. 
being Government servant, I got to send these 
letters through Maung San. 

The explanatloD as it stands does not 
seem to be quite satisfactory. If it were to 
come from a girl of a position and educa- 
tion higher than that of a girl of the peti. 
tioner’s status, I would reject it without 
much ado. Now, having regard to the 
difference in social position between that 
of the petitioner and that of the respondent 
and having regard to her untutored mind 
the explanation should not be rejected sum¬ 
marily. The matter should, in my opinion, 
be probed more deeply. Now, the first point 
that will strike one as being very peculiar 
is the tearing up of the lower portion of 
most of the letters. Why were they torn 
away? The answer to my mind is that they 
were torn away as they contained references 
to the respondent. Again, what does the 
expression “Ko Maung San and the other” 
in letter Ex. 3 mean? The expression “the 
other” can only mean some one whose 
name should not and in fact dare not be 
mentioned because of a previous under, 
standing or arrangement. If the matter is 
now approached from this angle, and in my 
opinion it is the right angle from which 
the approach to the discussion of this case 
should be made, then the whole case be. 
comes quite easy of solution. What is not 
now in dispute is that it was the raspon- 
dent and his friend War Hmein who took 
the petitioner and restored her to her 
sister. If the respondent had nothing to do 
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V7ith the petitioner why did he go with 
her? The explanation given by him is that 
he was asked by Maung San to send the 
petitioner back to her sister as an elder. If 
he went along as an elder why did he then 
not say anything in reply when Po Shwe 
asked him whether he had anything to say. 
If he had nothing to do, but simply took 
-the girl to the house of her sister as an 
elder, one would expect him to say that he 
brought the girl back as an elder on behalf 
of Maung San. In view of his silence the 
evidence of the elders who were admittedly 
present on that occasion becomes very 
significant. I may refer to the evidence of 

the headman, U Po Daung, who says : 

When 1 arrived I met U San Nyun, U Po 
Thaung Gale. Later U Ba On, Maung Thant Gyi, 
Maung Kin and others came. There I found Ah 
Lon and Ma Mya Tin. Maung Fo 8hwe said that 
the parents of Ma Mya Tin had made him to be 
the agent to receive Ah Lon and Ma Mya Tin. Po 
Shwe told us that he would receive Ah Lon and 
Ma Mya Tin. Thereupon Maung Po Shwe asked 
Ah Lon whether it was merely reception or both 
reception and formal marriage. In this Ah Lon 
replied that it was both reception and formal mar* 
riage. One of the elders asked Ah Lon whether be 
was going to take away bis wife or keep her there. 
Ah Lon said that he would keep his wife there and 
live together. After U San Nyun offered the prayer 
Ah Lon and Ma Mya Tin gave respect to the elders 
and the marriage ended. 

That the evidence given by this witness 
and other elders is true is proved by the 
fact that the respondent never pleaded in 
his written statement that it was Maung 
San with whom the petitioner eloped and 
not with him. The contention put forward 
by the learned counsel for the respondent 
is that even if there was a restoration and as. 
.sembly of elders as alleged, it does not prove 
'marriage. I cannot accept this contention. 
The law that is applicable to the union of 
a Chino-Burman Buddhist and a Burmese 
Buddhist woman is the same as is appli. 
cable to the case of a Burmese Buddhist 
man and a Burmese Buddhist woman. All 
that is required, so long as they are sui 
juris, is their mutual consent to live to. 
gether as husband and wife. From the evi. 
dence on the record there was, in my 
opinion, such a consent in this case. I 
therefore hold that the petitioner is the 
legally married wife of the respondent and 
direct that the respondent should pay Bs. 
15 per month with effect from the date of 
the institution of the case in the first Court. 
I accept the order of the learned Sessions 
Judge as regards costs. No order as to costs 
in this Court is made. 

N.S./e.K. Order accordingly. 
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Braund J. 

I. E. Aboo and others — Plaintiffs. 

V. 

G. H. S. Aboo — Defendant. 

Civil Regular Suit No. 107 of 1937, 
Decided on 25fch May 1938. 

(a) Civil P, C. (1908), Sec. 92 (2) — Trust 
falling under Sec. 92 Consent of Advocate* 
General applied for and refused does not relax 
provisions of Sec. 92 (2). 

If a trust is in fact one which falls within 
Sec. 92, then the fact that the Advocate.General's 
consent has been applied fox and refused wonld 
afford no ground for relaxing the provisions of 
sub'section (2). [P 255 0 2] 

^ (b) Civil P. C. (1908), S. 92—Legal signi* 
ficance of *trust* explained—**Breacb of trust'* 

— Meaning of—Settlor creating primary trust 
for benefit of members of family and secon* 
dary trust for charitable and religious purposes 

— Secondary trust to take effect only when 
there were no primary objects or when those 
objects did not exhaust whole income —■ Suit 
against trustee for breach of trust brought by 
beneficiaries under the primary trust held did 
not come under S, 92 (1). 

In its true legal sense the word ‘trust* denotes 
that obligation to administer property in a certain 
defined way which attaches to a trustee in whom 
property is vested upon trust. A ‘trust’ is really 
an ‘obligation’ attaching to a trustee which the 
law or equity will enforce. It is except in a loose 
sense, neither the property over which a trust 
exists nor that condition which results from pro. 
perty being held in trust. It consists of the pex8o< 
nal equitable obligation or series of obligations, 
attaching to the trustee. It is necessarily in this 
sense that the word ‘trust’ is used when itisfound 
in the context ‘breach of trust.’ What is meant is 
a breach by the trustee of the confidence or dnty 
that the law or equity imposes in him in the 
particular respect complained of in the case. There¬ 
fore under Sec. 92 there has to be alleged a breach 
by a trustee of an obligation or duty, which obli* 
gation or duty is one which exists for the fur* 
therance of a public purpose of a charitable or 
religious nature and in such cases the true ques* 
tion is whether the particular trust, obligation or 
duty, a breach of which is alleged, is an obligation 
or duty of that kind i AI R 1937 All 786, ExpU: 
AIR 2929 Oudh 225, Ref. [P 257 0 2; P 268 0 1) 

By a deed of wakf a lady settled all her property 
upon a trustee with a direction that the income 
of such property should be utilized towards certain 
trusts. The benefactions consisted of a primary 
trust for the benefit of the poor members of the 
settlor’s,* her father’s and grand.father’s, family 
and subject thereto a secondary trust for the 
benefit of wider class of poor people of a certain 
community and other objects which were unques* 
tionably charitable and religious. The secondary 
public trust was however to take effect only in the 
event of there being no primary objects or those 
objects not exhausting the whole of the income. 
Certain persons who called themselves relatives of 
the settlor and thus described themselves as benefi* 
ciaries under the first or primary trust bronght a 
suit against the trustee alleging breach of the 
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trust ou his part and for bis lanioval and appoint* 
mentof a new trustee. The breaobes complained of 
were all breaohes affecting the income of the pro* 
petty as opposed to capital : 

Held that the trust of which the breach was alleged 
was not a trust for public purposes of a charitable 
nature and the plaintiffs were not persons having 
an interest in such trust. The case therefore did 
not fall under Seo. 92 (1) and the consent of the 
Advocate<Qeneral was not necessary to the insti* 
tution of the suit: li Rang 57$, Ref. (P 268 C 1] 

Bhattacharya — for Plaintiffs. 

F. S. Doctor — for Defendant. 

U Thein Maung, Advocate.General in 
person. 

Judgment#—The point I have now to 
decide arises out of a deed dated 4th March 
1922 by which a lady named Eatima Bee 
Bee created a waqf. By that deed Fatima 
Bee Bee appointed the defendant to be the 
sole trustee of the waqf property which she 
thereby dedicated. After sundry immate¬ 
rial provisions relating to the power of 
appointing new trustees she declared that 
the trustee should stand possessed of the 
nett rents and profits of the property upon 
the following trusts : 

(a) To give pecuniary or other help to the poor 
members of the families of my father, Soolayman 
Aboo and bis descendants in the male or female 
line and of the family of my grandfather and his 
descendants in the male or female line and the 
poor members of the Aboo family and their rela> 
tives as may be destitute or in indigent circum¬ 
stances or in need of pecuniar; help. 

(b) In the event of none of the descendants of 
my father and grandfather and members of the 
Aboo family being in poor indigent circumstances 
or if there be any balance left after giving help or 
relief to such descendants and relations as afore¬ 
said to spend the said income or balance income 
in or for all or any of the objects hereinafter 
mentioned— 

(i) To give pecuniary and other help or to feed 
poor and indigent members of the Variav Sunni 
Borah Jumat in Rangoon Variav and any other 
place or places. 

(U) To give donations to Madressas mosques and 
other religious or charitable institutions or for 
such other pious or religious purposes as the 
trustee may deem 6t. 

These provisions of the deed of 4th 
March 1922 make it clear that Fatima 
Bee Bee’s benefactions comprise what may 
aptly be described as a “primary” trust for 
the benefit of the poor members of her, 
her father’s and her grandfather’s families 
and, subject thereto, a secondary trust for 
the benefit of the wider class of poor com. 
prised in the Variav Sunni Borah Jumat 
at Rangoon, Variav and elsewhere or for 
certain other subjects which are unques. 
tionably charitable or religious. This suit 
was begun by a plaint which in its amend, 
ed version, is dated 30th March 1937. Its 


purport may be very briefly stated as con. 
sisting of allegations of breaches of trust 
by the defendant followed by a prayer for 
his removal and the appointment by the 
Court of a new trustee or new trustees. I 
shall indicate presently what exactly the 
allegations of the breaches of trust were. 
To this suit the fiat of the Advocate.Gene¬ 
ral was sought under S. 92 (l), Civil P. C. 
The Advocate-General refused his consent 
upon the ground that the trust was a 
“private,” and not a “public,” trust. ^The 
defendant has now taken the preliminary 
objection that notwithstanding the Advo- 
cate.General’s refusal of bis consent under 
S. 92, this is, nevertheless, such a suit as 
falls within that Section and in consequence 
of sub-s. (2) of S. 92, cannot be instituted 
without the Advocate-General’s consent. It 
would seem — and the Advocate-General 
agrees — that, if the trust is in fact one 
which falls within Sec. 92, then the fact 
that his consent has been applied for and 
refused would afford no ground for relaxing 
the provisions of sub-s. (2), And I have 
therefore to determine whether the breach 
of trust alleged in the suit is “of any ex. 
press or constructive trust created for 
public purposes of a charitable or religious 
nature” within the meaning of sub-s. (l) of 
S. 92. Civil P. C. 

I have myself already held in 14 Rang 
675^ that a trust created for the benefit of 
the poor members of the settlor’s own 
family is not a trust for “a public purpose 
of a charitable nature” as that expression 
ought to be construed in S. 92 (l) of the 
Act. That decision has not yet been dis- 
sented from in this Court. I should in con. 
sequence have been compelled to hold that 
if what I have described above as the 
primary” trust for the benefit of the poor 
members of Fatima Bee Bee’s own family 
had stood alone, that trust would not by 
itself have constituted a “trust created for 

public purposes of a charitable. 

nature.” The difficulty however in the pre¬ 
sent case is that there exists a secondary, 
trust, which is unquestionably for a “public 
purpose of a charitable or religious nature,” 
to take effect in the event either of there 
being no objects of the primary trust or in 
the event of those objects not exhausting 
the entire income. It is perhaps worth 
observing that the direction to the trustee 
to expend the income of the trust property 
— presumabl y in each year — upon the 

1. D. I, Attia V. M. I. Mafiba, (1936) 14 Rang 
575* 
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objects of the primary trust is peremptory 
so long as such objects exist and that the 
secondary trust only arises if either there 
are no objects of the primary trust or such 
objects do not exhaust the whole income. 
I must now point out that the breaches of 
trust on the part of the defendant alleged 
by the plaint consist of (a) failure by the 
trustee to deliver accounts, (b) mis-manage- 
ment of the trust property by a failure to 
exercise ordinary energy and prudence in 
certain litigation connected with the re. 
covery of the rents of the trust property 
from cultivators, (c) failure to recover cer¬ 
tain arrears of the rents and profits of the 
trust property from tenants and (d) failure 
to distribute the net income of the trust 
property among the settlor’s family in 
accordance with the trusts of the deed. It 
is, I think, necessary for me, for the pur. 
pose of this preliminary point, to take the 
pleadings and the allegations of breaches of 
trust contained in them as 1 find them with, 
out at this stage examining their merits. 
I should perhaps have pointed out that the 
plaintiffs in the suit by para. 4 of the 
plaint allege themselves to be the nephews 
and brothers respectively of Fatima Bee 
Bee — i. e. descendants of her grandfather 
and father respectively or at least, mem. 
bers of the Aboo family — and, as such, I 
think 1 must assume that, when in the 
plaint they describe themselves as "all 
beneficiaries under this wakf,” they intend 
to plead that they are beneficiaries under 
the first or primary trust in favour of the 
relatives of the settlor. 

What therefore I have to determine is 
this, whether a person who is an object of 
the primary, or non.public purpose trust, 
can be described as a person "having an 
interest in” .... an "express or construe, 
tive trust created for public purposes of a 
charitable or religious nature” in a case in 
which that particular part of the entire 
trust disposition which afiects him is not 
for a public purpose at all. I have already 
pointed out that by their plaint they plead 
’their interest as members of the family and 
not as members of the Yariav Sunni Borah 
Jumat of Bangoon. There is nothing in the 
written statement pleading that they are 
within the secondary trust in addition, or in 
preference, to the primary trust. I think I 
must therefore for the present purpose 
assume that their interest in respect of 
which they bring this suit arises under the 
primary trust only. Now, the diflSoulty is 
this. The breaches of trust alleged are all 


breaches of trust affecting income as 
opposed to capital. It would seem to me to 
follow from what I have already said that 
the interest of the plaintiffs which is 
affected by the breaches of trust alleged is 
an interest in income which arises from 
that particular one of the trusts of the 
deed which provides for the distribution of 
income to them. If therefore the "trust,” 
an alleged breach of which is referred to 
in Section 92 (l), may consist of a parti, 
cular one of the series of "trust obliga. 
tioos” imposed upon the trustees by the 
wakf deed—as distinct from the "trust” 
constituted by the wakf deed as a whole— 
then I should incline to the view first that 
in this case the trust of which the breach 
is alleged is not a trust for public purposes 
of a charitable nature and secondly that 
the plaintiffs are not—upon the face of the 
pleadings—persons having "an interest in” 
such a trust. On the other hand, if the 
trust of which the breach is alleged is to 
be taken as being the entire and undivided 
trust disposition contained in the deed, 
then it may be argued that, inasmuch as 
that trust does contain a contingent class 
of "public” charitable beneficiaries — the 
contingency being, of course, the existence 
of surplus income — the " trust ” itself of 
which there has been a breach is regarded 
as a whole a "trust for public purposes of 
a charitable nature” and the plaintiffs are 
persons having an interest in such a trust. 

The real answer to this question depends, 
in my opinion, upon what meaning is to be 
attributed to the word "trust” in S. 92 (l). 
Civil P. 0. The disposition with which 
we are now dealing is, as I have pointed 
out, a compound one, being partly within 
and partly outside the Section. If therefore 
the word "trust” is to be taken to embr^e 
the whole compound disposition, it womd 
be possible to contend that any breach of 
any provision of the deed, whether in the 
public part or not, constituted a breach of 
the trust, which was for a public purpose 
of a charitable nature. On the other hand, 
if the word “trust” is to be limited to that 
particular fiduciary obligation of which a 
breach is complained, then it would appear 
to follow that in this case a breach only of 
the primary or "non.public" trust is alleg^ 
and that the case does not fall within 
S. 92 (l) at all. This point is, I think, a 
novel one and, with one exception, the 
authorities to which my attention has been 
called afford very little assistance. In & 
very recent case however before a Bench 
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of the Allahabad High Oourt the meaning 

of the words trust for public purposes*’ 

was considered in reference to S. 3, Ohari. 

table and Eeligious Trusts Act 1920 in a 

case in which the dispositions of the trust 

deed were partly for a public purpose and 

partly not. Up to a point the wording of 

S. 3, Charitable and Eeligious Trusts Act, 

is materially the same as that of S. 92 (l), 

Oiyil F. 0. It says that 
save as hereinafter provided in this Act, any 
person having an interest in any express or con* 
struotive trust created or existing for a public pur* 
pose of a charitable or religious nature may apply 
by petition to the Court.... 

It does not however speak of “any 
alleged breach” of such a trust. In I L E 
(1938) All 1^ the learned Chief Justice of 
the Allahabad High Court discusses the 
question by reference to an earlier Full 
Bench case of the Oudh Chief Court: 4 Luck 
429.^ The signihcauce of the learned Chief 
Justice of Allahabad’s observations at 
pp. 6, 7 and 8 of the report appears to be 
that he treats the ' trust” as comprising 
the entire series of dispositions of the deed, 
whether they be charitable or not. The 
object of the inquiry in this particular case 
had no reference to any breach of trust but 
was directed to ascertaining whether “the 
trust” was for a public purpose of a charit¬ 
able nature. As I read the judgment, it 
means that the Court looks at the trust 
disposition as a whole and where such dis- 
position is partly for a public and partly 
for a private purpose, it endeavours to as- 
certain which predominates so as to im. 
press the entirety ol the trust with a public 
or non-public character as the case may be. 

B'irst, the Act of 1920 uses the words ‘public 
purposes,' and does not use the expression 'partly 
public and partly private purposes.’ But the Act 
also does not use the words‘partly public purposes.* 
The question in each case must depend on the 
interpretation of the document after taking into 
consideration all the provisions in it. If the trust 
is in substance a trust for public purposes, then 
even though a part of the income might have been 
specifically allotted to purposes which cannot be 
regarded as public, the trust would nevertheless be 
for public purposes. On the other hand, if the 
trust is substantially for private purposes, then 
even though a small and negligible amount may 
be set apart for public purposes either in the pre* 
sent time or in a future eventuality, the trust in 
itself would not be for public purposes. 

In that passage it seems to me to be 
inferred that the “trust” itself is the entire 

2. Fratap Singh v. Brijnath Das, (1987) 24 A I B 
All 786=172 I 0 946=1 L R (1938) All 1= 
1937 A L J 1188. 

8. Shabie Shabbir Husain v. Ashiq Husain, 
(1929) 16 A1 B Oudh 226 = 117 I C 739 = 4 
Luck 429=6 O W K 816 (F B). 

1939 B/d3 & 34 


disposition whether public or private. And 
indeed with great respect I should agree. 
In my judgment however this case affords 
no safe guide to the proper construction of 
the terms of S. 92, Civil P. 0. Here we are 
dealing with a case of “any alleged breach 
of any express or constructive trust created 
for public purposes of a charitable or reli¬ 
gious nature ...” What we have to consi¬ 
der is not, as in the Allahabad case, whe* 
ther a trust for public purposes exists but 
whether a breach of a trust for public pur¬ 
poses has occurred or, in other words, whe. 
ther that which has been broken is a trust 
for public purposes. When one comes to 
think of it, the expression “breach of trust,’ 
though in the commonest possible use, 
is a peculiar one. What do you break ? You 
don’t, as it seems to me, break the trust as 
an abstract whole but some one or more of 
the particular fiduciary obligations which 
are imposed on the trustee by it. A “trust” 
is a word which is often loosely used. It is 
used sometimes to denote the property over 
which the trust exists. It is used more often 
to denote also that condition which results 
from property being held in trust. In that 
sense it is used when one speaks of a person 
being interested in a “trust”. What is meant 
is that he is interested in property held in 
trust. But in its true legal sense the word 
trust” denotes that abstract obligation to: 
administer property in a certain defined, 
way which attaches to a trustee in whom 
property is vested upon trust. A “trust” 
is really an “obligation” attaching to a 
trustee which the law or equity will enforce. 
It is, except in a loose sense, neither the 
property over which a trust exists nor that 
condition which results from property 
being held in trust. It consists of the per¬ 
sonal equitable obligation or series of obli¬ 
gations attaching to the trustee. Now, in 
my view, it is necessarily in this sense that 
the word “trust” is used when it is found 
in the context “breach of-trust.” What is 
meant is a breach by the trustee of the 
confidence or duty that the law or equity 
imposes in him in the particular respect 
complained of in the case. When therefore 
in S. 92 (l), Civil P. C., the words are 
found in the case of any alleged breach of 
any express or constructive trust created 
for public purposes of a charitable or reli. 

gious nature.” they mean, I think, 

that there has to be alleged a breach by a 
trustee of an obligation or duty, which 
obligation or duty is one which exists for 
the furtherance of a public purpose of a 
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' charitable or religious nature. And I think 
therefore that in each of these cases the 
'true question is whether the particular 
'trust obligation or duty, a breach of which 
is alleged, is an obligation or duty of that 
jkind. 

In my view, upon the face of the plaint 
in this case no breach of trust in the sense 
which I have endeavoured to explain is 
“alleged.” The only allegations of the plaint 
are by the plaintiffs as objects of the pri. 
mary or non.public purpose. They do not 
“allege” anything except that they in that 
capacity have been the objects of a breach 
of trust by the trustee and ex hypothesi 
that is not an allegation of a breach of 
|an obligation, duty or trust for a public 
Spurpose because they are in the capacity 
iin which they have described themselves 
jby their own plaint, the objects of no such 
'trust at all. Had they pleaded that they 
were objects of the secondary trust and 
pleaded a breach of that trust affecting 
them in that capacity, the result might. 
[l think, have been otherwise. In the cir. 
cumstances therefore I am disposed to hold 
that the consent of the Advocate-General 
under S. 92, Civil P. C., was not necessary 
to the institution of this suit. 

N.S./r.k. Order accordingly. 
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SPECIAL BENCH 

Roberts C. J. Baguley and 
Sharpe JJ. 

Commissioner of Income-tax, Burma 

V. 

ill. A. Baporia and others — Assessees. 

Civil Ref. No. 7 of 1938, Decided on 
20th February 1939, made by Commissioner 
of Income.tax, Burma. 

^ (a) Income-tax Act (1922) (Burma), S. 3 
— Words “association of individuals** — Con¬ 
struction. 

• 

The words “association of individuals’* in S. 3 
are not to be construed with the word “drni’’ 
which precedes them accoidiug to the rule of 
ejusdem generis '.AIR 1937 Cal 583, Expl, 

[P 258 C 2 ; P 260 C 2] 

^ (b) Income-tax Act (1922) (Burma), S« 3 
—Individual, by merely inheriting share under 
Mahomedan law and without committing any 
act, cannot be member of association of indi¬ 
viduals. 

By merely inheriting a share of property no 
person can become a member of an association of 
individuals, unless there is some forbearance or act 
upon his part to show that his intention and will 
accompanied the new status which be bad been 
asked to receive. Hence an individual, by merely 


inheriting a share in property under Mahomedan 
law and without committing any act or omission 
of his own volition, cannot be a member of an 
association of individuals under S. 3, Burma 
Income-tax Act. [P 258 C 2 ; P 260 C 2] 

(c) Income-tax Act (1922) (Burma), S. 3— 
Mahomedan dying leaving several children smd 
houses—Rent of houses divided among children 
— Children however not realizing shares of 
property, left by father but appointing certain 
person as common agent for managing proper¬ 
ties—Such relation continued for 35 years— 
Facts held sufficient to constitute association of 
individuals. 

It would be unfortunate indeed if a decision, 
which must necessarily depend in each particular 
case upon a different set of circumstances, were 
taken as being an attempt to define, or to lay 
down a bard and fast rule as to what may amotmt 
to an association of individuals. The matter in all 
cases resolves itself in the last resort to a pure 
question of fact, provided there is any material 
upon which the Commissioner of Income-tax can 
come to a conclusion : 63 Cal 538, Bel. on. 

CP 269 0 1) 

A Mahomedan died leaving a widow and nine 
children. The deceased had two bouses the rents 
of which after his death were divided amongst his 
children and widow until the latter’s death. The 
children did not however realize the shares of the 
property left to them by their father and mother 
under Mahomedan law which they were free to 
realize at any time. They continued in that rela¬ 
tionship for a period of thirty-five years and 
retained the property alike through times of 
general financial prosperity and depression. More¬ 
over they for the purpose of managing these pro¬ 
perties confided their interest each of them to one 
and the same individual : 

Held that these facts were sufficient to con¬ 
stitute them an association of individuals within 
the meaning of S. 3. [P 259 C 2 ; P 260 0 2] 

U Thein Maung, Advocate-General — 
for the Commissioner of Inoome4(xx, 

Dr. M. A. Rauf — for Assessees. 

Roberts C, J. — This reference under 
Sec. 66, sub.8. (2), Burma Income-tax Act, 
comes before us for the determination of 
the following questions of law which have 
been propounded: first, 

Are the words 'association of individuals' in 
8. 3, Burma Income-tax Act, to be construed with 
the word ‘firm’ which precedes them according to 
the rule of ejusdem generis ; 
secondly, 

If the first question is answered in the negabi^ 
can an individual, by merely inheriting a share 
in property under Mahomedan law and without 
committing any act or omission of his own voli¬ 
tion, be a member of an association of individnals 
under 8. 3, Burma Income-tax Act ? 

and thirdly, 

Is the omission of the nine co-heirs in the 
present case to realize the shares of the property 
left to them by their father and mother under 
Mahomedan law and which they are free to 
realize at any time and the appointment of one or 
their number as their agent, sufficient to in¬ 
stitute them an association of individuals within 
the meaning of 8. 3, Burma Income-tax Act 7 


1»39 I. T. COMMR. Burma v. M. A. Bapoiua (SB) (Roberts G. J.) Rangoon 


The facts which give rise to these ques. 
tions are that one A. M. Baporia died in 
the year 1904 leaving a widow and nine 
children. His widow died in 1915, The 
deceased gentleman had two houses in 
Rangoon, the rents of which after his death, 
were divided amongst his children and 
widow until the latter’s death. One M. A. 
Baporia, who resided in Rangoon, managed 
the property as the agent of those benefi. 
cially interested. One of the questions put 
before us deals with the application of the 
rule of ejusdem generis to certain sets of 
words in S. 3, Income-tax Act. In 63 Cal 
538^ at p. 542 Derbyshire G. J. asked 
whether the individuals joined in a com¬ 
mon purpose or common action, and there, 
by became an “association of individuals,” 
and he mentioned in that case three 
elements, namely the joint purchase of the 
property at a time 16 years before the suit, 
the continuance as owners during the 
period from the purchase to the date of 
the suit, and, thirdly, the joining together 
for the purpose of holding the property, 
using it for the purpose earning an income 
to the best advantage of them all: and 
there was no difficulty in deciding in that 
case that the individuals concerned were 
associated together, within the meaning of 

the Income-tax Act. Costello J. said ; 

Mr. Banerjee invited us to take upon ourselves 
the difficult, if not indeed impossible, task of 
laying down a general definition of the expression 
‘association of individuals.’ In my opinion, that 
is not desirable from any point of view whatever. 
Each case must be decided upon its own peculiar 
facts and circumstances. When we find, as we do 
find in this case, that there is a combination of 


formed and was in existence and was there, 
fore assessable to income-tax under the 
Section mentioned. I am clearly of opinion 
that he bad before him such material. The 
members of the family, who enjoyed, each 
of them, a share of the rents of these two 
houses in Rangoon, had not, it is true, 
become members of the association by a 
joint purchase or any common enterprise, 
but they had become so involuntarily, being 
the recipients of the estate of their father. 
However they continued in that relation, 
ship over a period of nearly 35 years. 
They retained the property alike through 
times of general financial prosperity and 
depression : when the price was low they 
retained it, and when it was high the pro. 
perty was still retained : and, in my opi¬ 
nion, the length of time during which 
they consented to the continuance of this 
association is strong evidence that they 
combined voluntarily together in order to 
obtain gain or profit from their associa¬ 
tion. The association, which originally 
came into being outside their own volition, 
was maintained, and that in itself, to my 
mind, was evidence upon which the Court 
might find in a particular case (though it 
would not be bound to find in any given 
case) that there was an association within 
the meaning of the Section. Not only that, 
but we are informed that they had, for the 
purpose of inanaging these properties, con. 
fided their interest, each of them, to one 
and the same individual, Mr. M. A. Baporia, 
and in the case which Dr. Rauf cited to us 
in support of his contention that there 


persons formed for the promotion of a joint enter¬ 
prise banded together, if I may so put it, as co- 
adventurers—to US an archaic expression—then I 
think no difficulty whatever arises in the way of 
saying that In this particular case these four per- 
SODS did constitute an 'association of individuals’ 
within the meaning of both B. 3 and S. 65, Income- 
tax Act, 1922. 

With that passage I respectfully agree. 
It would be unfortunate indeed if a deci¬ 
sion, which must necessarily depend in 
each particular case upon a different set of 
circnmstances, were taken as being an 
attempt to define, or to lay down a hard 
land fast rule, as to what may amount to 


!an association of individuals. 


The only matter before us is whether 
in the present case the Commissioner of 
Income-tax had before him material from 
which he could draw the conclusion that 
such an association of individuals bad been 


was no real measure of agreement among 
co.sharers of the property, the Bench care¬ 
fully reserved from their consideration the 
existence of any such circumstances. In 
I L R (1937) All 108^ at p, 112 the judg. 
ment remarks : 

We express no opinion as to what the position 
would be If the co-owners of an income producing 
property appointed one or more persons, whether 
from among themselves or from outside, to perform 
all the functions of a common scheme of manage- 
ment. 

There is, it is true, no express evidence 
of a common scheme of management here 
but there is evidence that all the beneficial 
owners confided the business matters con¬ 
nected with this bouse property to one 
and the same gentleman, who managed it 
doubtless for them upon the same terms 
and with the same object in view. There 


1, In re B. N. Elias, (19S6) 63 Cal 688=40 
OWN 476. 


2. Commissioner of Income-tax v. Mufti Muham- 
mad Aslam, (1936) 28 A I R All 817=169 I C 
969=1 L R (1937) All 108=1936 A L J 1109. 
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has been pressed upon us an apparent dif¬ 
ference between the judgment of Panck- 
ridge J. in I L E (1937) 2 Cal 358® and 
the judgment of Beaumont C. J. in 5 I T R 
716.^ I am in agreement with the views 
expressed by Beaumont C. J. who explained 
that they had already followed the deci¬ 
sion in 63 Cal 538,^ to which I have already 
alluded, in 39 Bom L R 910.® The learned 
Chief Justice remarked that the only dis¬ 
tinction between that case and the present 
one was that the original association in the 
present case was not a voluntary act on 
the part of the assessees (they received it 
under a will), but as soon as they elected to 
retain the property and manage it as a joint 
venture producing income, it seemed to 
him that they became an association of 
individuals within the meaning of the In¬ 
come-tax Act, In the case to which I have 
referred, which Panokridge J. decided, the 
question for decision was whether the mem¬ 
bers of a formerly undivided Mitakshara 
family were an association of individuals 
after the passing of a preliminary decree 

for partition, and Panckridge J. said : 

With regard to the contention that the owners 
are an association of individuals within the mean¬ 
ing of 8. 3, it is enough to say that this point is 
not raised in the letter of reference. 

His subsequent observations are there¬ 
fore in the nature of obiter dicta. He con¬ 
tinued : 

In my opinion however the words ‘other associa¬ 
tion of individuals' must be construed according to 
the ejusdem generis rule with reference to the word 
‘firm’ preceding it and they do not cover members 
of a formerly undivided Mitakshara family after a 
preliminary deoree for partition has been made. 

This expression of opinion would have, 
no doubt, been stated in more meticulous 
language if the learned Judge had not been 
conscious that he was giving expression 
merely to an opinion which was not neces¬ 
sary for the decision of that case and, in 
my view, he can by no means be held to 
have meant to say that the words associa- 
tion of individuals" were to be construed 
with reference to the word “firm" preced¬ 
ing them only and had his attention been 
drawn to the point he would doubtless have 
held that they should be construed ejusdem 
generis with all the other groups of persons 

3. In the matter of Keshar Deo Chamaria, (1987) 

24 A I R Cal 583=172 I 0 807=1 h R (1937) 
2 Gal 858. 

4. In re Dwarakanath Harlsohandra, (1937) 5 

I T R 716. 

5. Commissioner of Income.taz, Bombay v. 

Lazmidas Devidas, (1938) 25 AI R Bom 41= 
173 I 0 482=1 h R (1937) Bom 880=39Bom 
L R 910. 


mentioned, namely Hindu undivided family, 
company, as well as firm. Accordingly, in 
my view too much has been made of the 
alleged difference of opinion, and I am of 
opinion the answer to the first question 
should be in the negative. 

With regard to the second question, I 
also think that the answer should be in the 
negative. But the question is framed so as 
to put before us a proposition that an indi- 
vidual might, merely by inheriting a share, 
be a member of an association. The posi¬ 
tion as it appears to me is this. When he 
inherits a share in property he has the 
opportunity of deciding whether he will by 
reason of having inherited that share, form 
an association of individuals or renounce 
such a relationship; and if there is evidence 
that he has chosen the former alternative, 
it will be a matter upon which the commis¬ 
sioner can base his ultimate decision. By 
merely inheriting a share of property how. 
ever I am satisfied that no person can 
become a member of an association of in¬ 
dividuals, unless there is some forbearance 
or act upon his part to show that his inten- 
tion and will accompanied the new status 
which he has been asked to receive. 

With regard to the last question, I tlunk 
the answer should be in the affirmative. 
The matter, as I have said before, in all 
these cases resolves itself in the last resort 
to a pure question of fact, provided there is 
any material upon which the Commissioner 
of Income-tax can come to a conclusion. It 
is not for us to say how many facts, or of 
what nature, in each particular case, he 
should desire to see before arriving at the 
conclusion that there is an association of 
individuals within the meaning of this Sec¬ 
tion : it is enough for our purpose if we say 
here that such facts were present. There¬ 
fore in my opinion, this reference should 
be answered accordingly. The applicant will 
have to pay the costs of the reference 
fifteen gold mohurs. 

Baguley J.—I agree. 

Sharpe J.—I agree. 

d.s./r.k. Answered accordingly^ 
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BaU j. 

A. E, Mohamed Ismail & Go 

V. 

S. M. Ashgar & Go. — Respondent. 

Civil Misc. Appeal No. 83 of 1938* deci¬ 
ded on 17th January 1939. 


I 

Appellant. 
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« Civil P. C. (1908), S. 95 — Order of 
attachment before judgment paiied but attach¬ 
ment net actually effected—Person whose pro¬ 
perty was ordered to be attached cannot claim 
compensation under S. 95. 

Compensation will be granted only where damage 
has resulted. [P 261 0 2] 

Where only an order of attachment before judg¬ 
ment has been passed but the property has not 
been actually attached in pursuance of the order, 
It cannot be said that the mere order of attach¬ 
ment has resulted in damages and hence the person 
whose property has been ordered to be so attached 
cannot claim compensation under S. 95 : AIR 
19J7 Mad i45 ond AIR 1925 Bom 357, Ret, on, 

[P 261 0 2] 

C. A. Soorma — for Appellant, 

Sahney — for Be&pondent, 

Judgment.—This is an appeal from the 
order of the Second Judge of the Court of 
Small Causes, Rangoon, awarding Es. 100 
as compensation to the respondeut under 
S. 95, Civil P. 0. The facts of the case are 
these: The appellant company sued the res- 
pendent company for recovery of a certain 
sum of money alleged to be due to it, in 
the Court of Small Causes. On the same 
date another company called the Star 
Trading Company sued the respondent 
company for recovery of money in the 
same Court. Both the plaintiff companies 
then applied for attachment of the defen- 
dant-respondent’s goods before judgment. 
The application filed by the Star Trading 
Company was dealt with by the learned 
Chief Judge of the Court of Small Causes 
and the application was granted. Attach¬ 
ment of the defendant-respondent's goods 
was effected. As regards the application 
filed by the plaintiff-appellant company, it 
went before the Second Judge. The Second 
Judge directed notice to issue to the defen- 
dant-respondent company. Subsequent to 
that the plaintiff.appellant company filed 
an application asking that attachment 
before judgment might ba made as the 
application of the Star Trading Company 
for attachment before judgment had already 
been granted by the Chief Judge. The 
Second Judge granted the prayer and an 
order was issued to the Bailiff to effect 
attachment; but according to the judgment 
of the Second Judge of the Small Cause 
Court, all that the Bailiff did was that he 
noted the order. He did not however effect 
an actual attachment. Later, an inquiry 
was held into the allegations made by the 
plaintiff-appellant company, and as a result 
thereof the plaintiff-appellant company's 
application for attachment before judgment 
was dismissed. Subsequent to that the 


defendant-respondent company filed an 
application to lay a complaint against an 
agent of the plaintiff.appellant company 
for making false allegations, and also 
another application asking for compensa- 
tion under S. 95. Civil P. 0. The applica¬ 
tion to file a complaint against the agent 
was dismissed, whereas the application for 
compensation was allowed. The first point 
to note is whether, where there is no 
effective attachment, an application for 
compensation under Sec. 95, Civil P. 0., 
should be allowed. As pointed out above, 
no attachment of the defendant-respon- 
dent's goods was effected in this case. The 
learned Judge himself noticed that, for he 
states that 

the goods had already been attached in Civil 
Miscellaneous No. 101 of 1988 and the premises of 
S. M. Ashgar and Company sealed by the Bailiff 
the previous day, i, e. 10th February 1938, and 
when the Second Judge's order reached the Bailiff, 
in respect of Civil Miscellaneous No. 105 of 1938 
no actual attachment was made but the order was 
noted. 

In connexion with such a state of affairs 
it is, in my opinion, desirable to refer to 
two cases. The first is 39 Mad 962,' the 
head-note of which is in the following 
terms : 

Procuring an order for attachment before judg¬ 
ment maliciously, does not of itself afford a cause 
of action for damages, as damage does not neces¬ 
sarily and naturally flow from an application for 
attachment before judgment. 

The second case is 49 Bom 629^ where 
Taraporewala J. states ; 

Section 95, Civil P. 0., which provides for com¬ 
pensation in the case of wrongful attachment of 
the goods of a party, clearly shows that it is appli¬ 
cable only where the attachment is in fact effected 
and does not apply to a case where the attachment 
is applied for and has not in fact been levied. 

I respectfully agree with these views. 
Compensation will only be granted where 
damage has resulted. It is however sub¬ 
mitted on behalf of the defendant-resp'on- 
dent company that in the present case 
attachment was in fact effected in that the 
goods of the defendant, respondent company 
remained in the custody of the Bailiff for 
two days and watching fees in respect 
thereof were paid by the plaintiff-appellant 
company. It fiiight be so, but then, how 
attachment is to ba effected is pointed out 
in O. 21, E. 43, Civil P. C. Attachment in 
the present case, as held by the Second 

1. Rama Ayyar v- Govinda Pillai, (1917) 4 A I R 

Mad 146 = 32 I 0 448 = 39 Mad 962 = 80 

M L J 180. 

2. Kedarnath Tulsidas v. Beharimal Jaemal. 

(1926) 12 A I R Bom 357=87 1 0 1026 = 49 

Bom 629=27 Bom L R 525. 
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Judge of the Small Cause Court himself, 
was not effected in the manner indicated 
therein. Even assuming for the sake of 
argument, that there was in fact an at. 
tachment, as alleged by the defendant- 
respondent company, I am not satisfied 
that, on the material on the record, the 
case for compensation has been made out. 
There is a certain amount of evidence pro. 
duced by the plaintiff-appellant company 
that the defendant.respondent company 
did in fact, during the time material to 
this suit, part with, or dispose of certain of 
its properties. Furthermore, the defendant- 
respondent company bad to compromise 
the claim of the Star Trading Company on 
payment of six annas in the rupee. From 
these admitted facts there can hardly he 
any doubt that what some of the witnesses 
for the plaintiff.appellant have stated is 
true. Therefore I am satisfied that, both 
on the facts and law, the defendant-respon- 
dent company has not made out a case for 
compensation under S. 96, Civil P. C. For 
these reasons I set aside the order of the 
lower Court and dismiss the application of 
the defendant.respondent company with 
costs, two gold mohurs. 

n.s./r.k. Order set aside. 


A. I. R. 1939 Rangoon 262 

Roberts C. J. and Sharpe J. 

In re U Sein Pe, a Lower Grade 
Pleader. 

Civil Misc. Appin. No. 106 of 1938, D/- 
23rd February 1939. 

Legal Practitioner! Act (1879), Sec. 13 (b)— 
Sec. 13 (b) is not intended to punish pleader 
guilty merely of failure to make careful arrange¬ 
ments in any particular case — Conduct of 
pleader held not fraudulentor grossly improper. 

The words of Sec. 13 (b) are as strong words as 
could well be imagined, and they plainly import 
in all cases moral turpitude to the pleader whose 
conduct is impugned. Although ofcourse a pleader 
who is habitually guilty of carelessness or laxity 
is no good example to his profession and will in 
the end find his laziness results in pecuniary loss 
to himself, the Section is not intended to punish a 
pleader who has been guilty merely of failure to 
make careful arrangements in any particular case. 

[P 263 0 1] 

A pleader who was engaged to defend an accused 
asked for a long adjournment. He was, in confer, 
mity with his application, granteda comparatively 
long adjournment up to certain date but when 
that date arrived he failed to put in an appearance 
at the Magistrate's Court. In the meantime he 
had asked a pleader of some standing to accept the 
case for him. The accused told the substitute not 
to conduct the case : 

Held that there was no ground foe suggesting 
that the conduct of the pleader in the circum* 


stances was either fraudulent or grossly improper, 
though it showed a laxity which deserved no 
encouragement : AI R 1928 Lah 448, Disling. 

[P 263 C 1, 2] 

K. C. Sanyal — for Applicant. 

Roberts C. J. — Thia is a case which 
comes before us by reason of the ptovisioos 
of S. 13 (b) and S. 14, Legal Practitioners 
Act, 1879, in respect of one U Sein Pe, a 
Lower Grade Pleader of Pantanaw. He was 
charged before the Additional Magistrate at 
an inquiry held in pursuance of Sec. 14 of 
the Act, with gross professional misconduct 
in having failed to appear either personally 
or by proxy to defend one Maung Po Saw 
on 8th June 1937, Maung Po Saw being 
an accused person in Criminal Regular 
Trial No. 110 of 1937, and having paid tp 
the applicant fees in respect of the case. 
The evidence goes to show that the appli. 
cant, U Sein Pe, filed his power on 25th 
May 1937 and asked for a long adjourn, 
ment as he desired to go to Rangoon. Wbe- 
ther or not he told the Magistrate that his 
visit was on medical grounds seems to me 
to be immaterial. He was, in conformity 
with his application, granted a compare, 
tively long adjournment to 8tb June, but 
when that date arrived he failed to put in 
an appearance at the Magistrate’s Court. 
In the meantime, according to his own 
story, he had asked U Kyin, a pleader of 
some standing in Pantanaw, to accept the 
case for him, and U Kyin gave evidence to 
that effect. He said : 

U Sein Pe told me to conduct the case of Maung 
Po Saw during his absence as be was to go to 
Rangoon to take medicine .... On the date fixed 
for the hearing of the prosecution witnesses, res* 
pondent’s brother Thaung Pe came and fetched 
me and I came to Court. When I saw the accused 
he told me not to conduct the case and that be 
would not give me any fees. 

It seems quite clear that there was, 
therefore some misunderstanding and it 
may be through very great carelessness, 
abundant confusion, when this case came 
on for trial. U Sein Pe seems to have gone 
to Rangoon and to have submitted himself 
to medical treatment, which was likely to 
leave him in an enfeebled condition for 
some time, without making any proper 
arrangements, not only to see that the 
documents connected with the case in which 
he had been engaged were transferred to a 
capable person, but that in the event of 
bis non-appearance his client would know 
and would understand and accept the cir¬ 
cumstances. As it was, Maung Po Saw was 
extremely indignant and he applied for an 
adjournment which, in our opinion the 
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THrBt Additional Magistrate might have 
been well advised to grant. However, in 
the exercise of his rights the adjournment 
was declined, and it is now suggested that 
I) Sein Pe is guilty of fraudulent or grossly 
improper conduct which unfits him to be a 
pleader of the Court. The words of the 
Section are as strong words as could well 
be imagined, and they plainly import in all 
oases moral turpitude to the pleader whose 
conduct is impugned. Although of course, a 
pleader who is habitually guilty of careless¬ 
ness or laxity is no good example to his 
profession and will in the end find his 
laziness results in pecuniary loss to himself 
the Section is not intended to punish a 
pleader who has been guilty merely of 
failure to make careful arrangements in 
any particular case. 

In the report of the District Magistrate 
it is suggested that the case of F. K. Byrne 
which was dealt with in an unofficial 
report from Lahore, AIR 1928 Lah 448,^ 
and occurred in 1928, covers this case. That 
is an erroneous view to take of the matter. 
In Mr. Byrne’s case ha was engaged at a 
high fee to defend a person for murder and 
at the last moment he disappeared, thrust, 
ing his papers without any instructions, 
into the hands of an advocate who had 
com'paratively little experience and whom 
the accused person was totally unwilling to 
accept instead of Mr. Byrne. In the cir. 
cumstances, there existed in that case facts 
which were, as I say, totally different. 
There is evidence that the pleader engaged 
to defend Maung Po Saw tried to get an 
adjournment which he thought would be 
sufficient and tried to make some arrange, 
ments, although they were not satisfactorily 
concluded, in case the matter should come 
on in his absence. He was detained beyond 
8th June, but he nevertheless appeared at 
a late date on behalf of his client and was 
in Court to say anything, if anything could 
have been said: not only that he actually 
examined some of the defence witnesses on 
behalf of Maung Po Saw. Maung Po Saw, 
being dissatisfied with his conviction, 
appealed but his appeal was summarily 
dismissed. 

We do not think that there is the least 
ground for suggesting that the conduct of 
U Sein Pe in the circumstances was either 
fraudulent or grossly improper though we 
agree with the District and Sessions Judge 
that it shows a laxity which deserves no 

iB, In the matter of. (1928) 16 A I R Lah 448 
108 I C 957 = 290r L J 369. 
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encouragement. In the circumstances which, 
I have related, we are glad to be able to' 
say that LI Sein Pe should be and he ac- 
cordingly is acquitted of the charge against 
him. 

Sharpe J. — I agree that U Sein Pe 
should be acquitted of the charge under 
S. 13 (b), Legal Practitioners Act. 

D.S./r.K. Order accordingly. 
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Mta Bu and Mosely JJ. 

Nga Than and another — Appellants. 

V. 

The King. 

Criminal Appeal No. 154 of 1939, Deci¬ 
ded on 9bh March 1939, from order of Sess. 
Judge, Toungoo, D/. Slst January 1939. 

(a) Penal Code (1860), Si. 302 and 326 — 
Common intention merely to attack with dabs 
knowing that probable result would be grievous 
hurt—No common intention to cause death or 
injury sufhcient in ordinary course to cause 
death Accused should be convicted under 
S. 326 and not under S. 302. 

Where the common intention of the two accused 
was to effect an attack on some one with dabs 
knowing that the probable result of that attack at 
least would be to cause grievous hurt with a 
deadly weapon but there is no sufficient proof to 
show that there was a common intention of the 
two accused to causa death or injury sufficient in 
the ordinary course of nature to cause death, they 
can be convicted under Sec. 326 and not under 
S. 302. [P 266 C 1, 2J 

(b) Criminal P. C. (1898), Sec. 367 — What 
judgment should contain stated. 

It is not necessary for a judgment to contain 
everything recorded in the evidence; when an 
appeal is heard the evidence is read. The judgment 
should contain sufficient of the evidence as is 
necessary to ascertain the facts deposed to, and the 
importance of and the value to be attached to the 
evidence of the witnesses, and the reasoning based 
on this evidence on which Judge founds his deci¬ 
sion and his sentence; to put more than this into 
a judgment is merely to confuse. [P 266 C 2) 

N. N. Guha — for Appellants. 

U Tun Byu, Govfc. Advocate — 

for the Crown. 

Mosely J. —The appellants, two brothers, 
Nga Than aged 28 and Nga Shan aged 27, 
the sons of Saya Tar of Nyaungsakhan 
village on the river bank just near Toungoo, 
were sentenced to death under S. 302 read 
with S. 34, Penal Code, for the murder of 
Maung Tun U, a man of 45, who came from 
the adjoining village of Letpantaga. The 
murder took place at a little after lamp 
lighting time on the night of the 5th lazan 
of Tazaungmon (27th October 1930). There 
is very little dispute about the facts of the 
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cass, and the defence set up cannot rebut 
the strong prosecution evidence even though 
it be circumstantial that the two accused, 
or at all events one of them, were the 
assailants of the deceased. The deceased 
was going along the Letpantaga village 
road with several others who are witnesses 
in this case. He was a little distance in 
front of them. His companions were U Pu 
Toe (P. W. 2), Maung Wi (P. W. 5), 
Maung On (P. W, 6) and U Toe (P. W. 12), 
According to Pu Toe and Maung Wi, the 
deceased was about 40 cubits in front; 
Maung On makes it 20 cubits and U Toe, 
who must have been mistaken, makes the 
distance only a fathom. Pu Toe had a two 
celled torch and U Toe a lamp. 

According to these witnesses they saw a 
torch flashing on the deceased from the 
north where there was a natsin and then 
they heard several sounds of blows —the 
witnesses indicate two or three sounds— 
and then Pu Toe flashed his torch in Tun 
U’s direction, ran towards him and, at the 
same time, saw the figures of two men 
running away. These men ran west into a 
thorny part and then turned and ran north. 
Pu Toe had heard Tun XJ let fall the basin 
which he had with him but they do not 
say that they heard Tun U fall. It is indi¬ 
cated however in the evidence of the wit¬ 
nesses that Tun U was not struck again 
after he had fallen and indeed there would 
have been no time for it. 

The two accused were seen running away 
from within a few yards of the scene of the 
crime by Maung Sein, a clerk in Macgre- 
gor’s Depot (P. W. 9). Maung Bo (P. W. 10), 
his assistant clerk, and Maung Po Hla 
(P. W. ll), a raftsman. These witnesses 
live at Letpantaga. Maung Sein had seen 
the two accused a short time before at 
about lamp lighting time, going from the 
north (their village is on the north) to 
the south. He noticed that Maung Than 
had a torch at his waist. He noticed their 
dress : Maung Than was in white, Maung 
Shan had a white outer garment with 
black pants. He did not notice if they had 
any weapons. He suspected the men be¬ 
cause they were going south, that is away 
from the pongyibyan in the north, and he 
was afraid for his rafts from which thefts 
of rope and cane were frequent; so he went 
back to Maung Bo’s house to which he had 
already gone, and warned him and Po Hla 
on the road in front of Maung Bo’s house 
to look after the rafts. As he was doing so 
he heard a sound ‘*gwan” and footsteps 


come running from the south, and he 
flashed a torch which he had, and saw Nga 
Shan come running towards him along the 
road with a dashe in his hand and Nga 
Than behind him some 15 cubits behind with 
a dashe in one hand and the torch in the 
other. The cells in Maung Sein’s torch 
were all new, and Maung Shan and Maung 
Than ran right past him, and there is no 
doubt that he could see them. Maung Bo 
gives exactly the same account of the men, 
their weapons and their dress, and Po Hla 
does the same except that he did not know 
what Nga Than was carrying besides the 
dashe. The deceased’s companions joined 
these men and they all went to the head, 
man U Maung Gale (P. W. l), brother- 
in-law of the accused, and made a report 
to him. 

The headman took down Maung Sein's 
statement in writing (Ex. A and Ex. B) in 
which Maung Sein definitely stated that he 
saw the two accused, though the headman 
in his first information report (Ex, 0) puts 
it as vaguely as possible, and says that 
Maung Sein told him that he suspected 
Maung Shan and Maung Than, and said 
that they seemed to be (tu gyaung) the cul¬ 
prits. However Maung Sein of course did 
not profess to have seen the crime com¬ 
mitted. There is other corroborative* evi¬ 
dence. Maung Mya (P. W. 3), for instance, 
met the two accused at lamp lighting time 
on the road. He did not notice if they had 
weapons. He spoke to their clothes, and he 
corroborated Maung Sein who said that he 
(Maung Sein) had asked Maung Mya who 
the men were (not because Maung Sein did 
not know himself but for Maung Sein to 
get a witness). Then Maung Ba Sein 
(P. W. 13), a cousin of the accused, and his 
uncle Po Yi (P. W. 14) speak to meeting 
the accused after lamp lighting time going 
armed from east to west near the headman 
of Nyaungsakhan’s house. Nga Shan had a 
dablwe in a sheath and Nga Than had a 
dashe. These witnesses also describe their 
dress in the same way as the other wit¬ 
nesses referred to. I presume that this was 
after the crime. 

If Nga Shan’s dahlwe was in a sheath 
then it is to be noted that Maung Sein and 
his two companions saw Nga Shan with a 
naked dah running away from the scene 
of the crime. Possible motives for the crime 
are testified to by U Toe (P. W. 12). He 
gives three possible motives : (l) that the 
deceased Tun U was a rival candidate for 
the headmanship with the accused’s brotbv* 
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in-law, who is headman U Maung Gale 
(P. W. l), and that the deceased had filed 
a petition against U Maung Gale for bri¬ 
bery, (2) that a pupil of the accused's father 
bad prosecuted one Hla Maung (brother of 
Ba Sein, P. W. 13) for an assault for which 
Hla Maung was convicted, and Tun U was 
taking a keen interest in the case for Hla 
Maung, and (3) that the accused’s father 
Saya Tar and the deceased Tun U were 
rival preachers, or perhaps rather story¬ 
tellers (sabyaw saya). 

There is one other piece of evidence 
against the accused Nga Than, and that is 
that the investigating officer Tun Shwe 
(P. W. 19): found a small stain of blood 
about as big as the tip of the little finger on 
the outer side of the pocket of his shirt* 
This is a place where a stain could not 
have come from inside. The accused gives 
the usual sort of excuse that be was bitten 
by a bug in the police station, and he talks 
of a leech-bite a month before when he 
went rafting. He would not have had to 
kill either a bug or a leech on the outside 
of his shirt. The defence of the two accused 
was a denial. I need not discuss at any 
length the defence evidence. It has been 
sufficiently dealt with by the learned Ses¬ 
sions Judge and there is really nothing in 
it. I may say briefly that San Ba (D. W. l) 
and Paw Kyaing (D. W. 2) were to give 
Nga Than an alibi that Nga Than was at 
San Ba’s house and gave him an advance 
for paddy, but Paw Kyaing makes out that 
they merely talked about it; San Ba says 
that half of it was paid. Than Po Tin 
(p. W. 3) and San Hla (D. W. 4) are to 
give Nga Shan an alibi at Nga Shan’s 
father’s house. These witnesses say they 
were having tea with Nga Shan for an hour 
before the crime and after it, and were 
there when the headman came to arrest 
Nga Shan, but they met a woman who 
came and told about the crime a little 
before the headman arrived, and they knew 
all about the crime and must have known 
it when the headman came ; yet they said 
nothing at all to him and made no protest 
to him when Maung Shan was arrested for 
the crime. Nor was a word of this put to 
the headman in his evidence. Some of the 
evidence is merely negligible, to say, for 
example, that U Toe was crying out that 
Tun U had been cut and that he did not 
know who did it. He does not say, of 
course, that ha knew. Ma Sein Shwe 
(P. W. 15), wife of Maung Sein (P. W. 9), 
had given evidence of an attempt by the 


defence to tamper with her ; so, of course, 
there is symmetrically corresponding evi¬ 
dence that Ma Sein Shwe or her husband 
said that they did not know the real cul- 
prit. Other evidence is to show that Maung 
Sein had suspected Nga Shan and Nga 
Than a year before of theft and that there 
had been a dispute over this. (Maung Sein 
had said that he suspected them that night 
for the first time because he saw them 
going out after dark.) 

According to the medical evidence, the 
deceased bad four injuries on the neck: (l) 
the fatal injury on the left side of the neck, 
which severed the carotid artery, the jugu¬ 
lar veins and the spinal cord. This was 
probably delivered from the front and left 
of the deceased, (2) an incised wound on 
the lower one.third of the right collar 
bone, cutting into half the thickness of the 
bone, (3) an incised wound, skin deep, in 
the upper part of the front of the neck, 
and (4) an incised wound, skin deep, two 
inches to the left of injury No. 2. The 
medical witness was not asked the direction 
of the last three injuries, but from his 
report of them (Ex. D-l) it would not 
appear that he had sufficient materials to 
do so. The Judge assumed that the two 
accused “waylaid” the deceased, and held 
that under the circumstances of the case 
they must have had the common intention 
to murder him. 

The accused were seen hanging about 
the Vicinity for some 10 or 15 minutes 
before the crime, both of them armed with 
dabs. They then, it would seem, hid in the 
dark by a natsin, but there is nothing to 
show that they knew that the deceased, 
who lived in a different hamlet from theirs, 
would be going to the pongyibyan that 
night. It is true that a motive has been 
given for their being on bad terms with 
the deceased, but they or one only of them 
may have been on bad terms with others 
as well. It cannot be held on this evidence 
that they were waiting for the deceased in 
particular. It is perhaps likely from the 
direction and number of the injuries that 
they were inflicted by more than one person, 
but it is possible, I think, that they could 
have been inflicted by one person, if the 
deceased had turned round when struck. It 
is likely that the fatal injury was the last 
one, and in that case it is probable that the 
deceased turned to the left after being first 
assaulted on the right ; but it is also pos. 
sible, I think, that the fatal injury was not 
the last one, and that the deceased turned 



Maung Nyi Pu V. East End Films 


266 Rangoon 

away from the blow and was again struck 
on the right. However any argument on this 
must be inconclusive. It may be doubted, 
too, whether there was sufficient time for 
the assailant to inflict four blows before 
the deceased’s party ran up to the deceased, 
but that is only a matter of supposition, 
and no questions were put to the witnesses 
to elucidate this. 

It must undoubtedly be assumed that 
the two accused had the common intention 
of assaulting someone with dabs. They hid 
near the natsin in the dark, armed with 
dahs, in a village not their own, and one 
of them flashed a torch on the deceased 
and then he was attacked. It is clear that 
the common intention of the two accused 
was to effect an attack on some one with 
dahs, and they must have known that the 
probable result of that attack at least 
would be to cause grievous hurt with a 
deadly weapon. 

I am however compelled to come to the 
conclusion in this case that there was no 
sufficient proof to show that there was a 
common intention of the two accused to 
cause death or injury sufficient in the ordi¬ 
nary course of nature to cause death. I do 
not propose to discuss the leading cases on 
the subject : 8 Hang 603,^ 11 Bang 354* 
and 13 Bang 210.^ It is sufficient to say in 
the present instance that it cannot be 
shown that there was an overt act by both 
the accused to evince a common inteption 
such as, e. g. a joint chase of a man, a oir. 
cumstance which existed in Nga E’s case.^ 
There is no evidence of previous concert of 
an attack in the action of the accused in 
laying in wait. 1 do not think it can be 
said, in the words of Baguley J. in 13 Bang 
210,* that 

a certain course of action in which they were tak¬ 
ing part would in certain circumstances most 
probably result in death being caused. 

Nor could it be said that either of them, 
"with that knowledge, persisted in his 
course of action.” It is quite conceivable in 
the present case that the common intention 
was, as I have said, merely to cut and one 
man may have stood by (and done nothing), 
not knowing that his companion would 

1. Nga E V. Emperor, (1931) 18 A I B Bang 1 = 
1931 Cr 0 17=130 I C 365=32 Or L J 495=8 
Bang 603 (F B). 

2. Nga Po Kyone v. Emperor, (1933) 20 A I B 
Bang 236=3 933 Cr C 907=146 I C 392 = 35 
Ct L J 41=11 Bang 364. 

3. Emperor v. Nga Aung Thein, (1935) 22 A I B 
Bang 89=1935 Or 0 264 = 154 I C 881 = 36 
Or L J 605=13 Rang 210 (P B). 
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commit an assault of this fatal kind on any. 
body, for the assault was committed more 
or less at random in the dark. It cannot be 
assumed from the mere fact that blood was 
found on Nga Than’s clothes that he was 
the assailant, for both of them must have 
been close to the deceased. I would hold 
on this evidence that the common inten- 
tion of both of the two accused was to 
cause grievous hurt with dabs, an offence] 
under S. 326, I. P. C. In appeal the con-' 
victions under S. 302, I. P. C., will be set 
aside, and the sentences of death not con. 
Armed, but in lieu thereof the appellants 
will be convicted under S. 326, I. P. C., 
and each of them sentenced to transporta* 
tion for life. 

Mya Bu J.—I agree. 

Note. — I must note that the case was 
not well presented nor, in my opinion, well 
tried. The witnesses for the prosecution were 
examined in a haphazard order; they were 
not asked the usual questions about the 
time or light and no questions were put to 
elicit the respective parts played by either 
of the two assailants. The judgment would 
have been far easier to follow if it had not 
contained a mass of matter irrelevant to 
the decision of the case and the determina¬ 
tion of the respective guilt of the two ac¬ 
cused. It is not necessary for a judgment 
to contain everything recorded in the evi¬ 
dence: when an appeal, is beard the evi¬ 
dence is read. The judgment should contain 
sufficient of the evidence as is necessary to 
ascertain the facts deposed to, and the im¬ 
portance of and the value to be attached to 
the evidence of the witnesses, and the rea¬ 
soning based on this evidence on which the 
Judge founds his decision and his sentence; 
to put more than this into a judgment is 
merely to confuse. 

d.s./r.k. Order accordingly^ 
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Maung Nyi Pu — Plaintiff. 

V. 

East End Films — Defendant. 

Civil Regular Suit No. 206 of 1937, De¬ 
cided on 2l8t February 1938. 

(a) Contract Act (1872), Sec. 11 —Contract 
with minor is no legal contractual relationship 
—It makes no difference whether or not parties 
themselves regarded that they were bound by 
contract. 

A person who is by Sec. 11 made incompetent to 
contract—as. for instance, an infant—cannot make 
a contract at all. In other words, if a minor does 


1939 


Maung Nvi Pu V. East End Films (Braund J .) Rangoon 207 


purport to coutriiot, that contract is not, as it is 
in Buglaudi voidtiblo only at tbo minor's iustauco 
but is completely void. A coutraot by a person 
■with a minor is no legal contractual relationship. 
It makes no diSereuco whether or not the parties 
themselves and their advocates cousidored that 
they were bound by the contraot. [P 2G8 C 2] 

^ (b) Minor — Minor girl entering into con* 
tract with person that she would act in certain 
Alms produced by that person — During her 
employment another person enticing her to 
leave that employment—Suit by former person 
against latter for damages must fail. 

A man may be liable for inducing another to 
commit an actionable wrong, whatever means ha 
employs, or he may be liable for inducing another 
to do something, though not wrongful, to the 
detriment of a third party, if the means he em¬ 
ploys for so inducing him are themselves illegal. 

[P 269 C 2] 

Where a minor girl enters into a contract with 
a person that she would act in certain films pro¬ 
duced by that person, the contract is not binding 
on her on account of her being a minor. She is free 
to leave the service and in doing so she does not 
commit any actionable wrong. Hence if another 
person induces her to leave that service and former 
person brings a suit against the latter for damages 
on account of actionable wrong the suit must fail 
because in inducing her to leave the service the 
person commits no actionable wrong and it does 
not matter with what motives she was so induced. 
The suit also fails on the ground that the means 
employed by that person in inducing her are not 
in themselves illegal as persuasion is not illegal 
means. It is not illegal to ofier a person a salary 
larger than that which he is at the moment re¬ 
ceiving : (1698) A C 2 and (1892) 45 Ch D 430, 
Bel. on. [p 270 C 1, 2] 

* (c) Copyright Act (1911), S. 1— ‘’Authori¬ 
zation** of publication — Cinema company 
taking photograph of actress as stationary 
figure for its own purpose — Another cinema 
company engaging that actress and placing 
order for advertisement with cinema journal— 
Publisher of journal publishing advertisement 
with photograph of that actress reproduced 
from original one—Proprietor of latter cinema 
company knowing or having reason to suspect 
that owner of journal would publish photo¬ 
graph in infringement of copyright — There is 
“ authorization ** of infringement of copyright 
by latter cinema company. 

The copyright of ordinary photographs of an 
actress as a stationary figure taken by a film com- 
pany for its own purpose and with its own appa. 
tabus belongs to that company. [P 270 C 2] 

Where another film company which has engaged 
that actress has placed an order for advertisement 
with the publisher of a cinema journal and the 
publisher of that journal inserts in the advertise, 
menb a photograph of the actress which is repro¬ 
duced from one taken by the first company, there 
is “authorization” by the second film company of 
the infringement of the copyright if the proprietor 
of that company either knew or bad reason to 
anticipate or suspect that the owner of the cinema 
journal would publish the photograph of the 
actress in infringement of the copyright. 

CP 271 C 2; P272 C 2] 
Foucar — for Plaintiff. 

Bauf — for Defendant. 


Judgment. — I do not; in this ca.=?e 
propose to reserve my judgment, and I shall 
compress it into as small a space as I can, 
because, in my view, the issues are really 
quite simple. The suit is one by a gentleman 
named Maung Nyi Pu, who is the sole 
proprietor ^ of a film-producing business 
called the "A-l Film Company.” The plain¬ 
tiffs, under that name, have been engaged 
for some little time in producing Burmese 
films for exhibition in Rangoon and in 
Burma generally. The suit is brought 
against a rival concern called "the East 
End Films,” of which the sole proprietor 
is an Indian gentleman named Anand Singh. 
The subject-matter of the differences which 
have arisen between the plaintiffs and the 
defendants is a young film actress by the 
name of Ma Than Tin, otherwise called 
Grade May Than. 

The plaint puts the matter in this way. 
It says by para. 2 that Ma Than Tin in 
the years 1935 and 1936 had entered into 
a contract with the plaintiffs to act in a 
number of films of their production and, in 
particular, it seems — there is no dispute 
about this—that on 22nd June 1936 Ma 
Than Tin together with her mother pur¬ 
ported to enter into a contract with the 
plaintiffs that she would act in five films 
for the plaintiffs at a salary which, I think 
I am right in saying, was to be Es. 300 for 
each of the five films. It is right that 
I should say that this so-called contract 
was the third of three contracts that Ma 
Than Tin had had with the plaintiffs, the 
other two being earlier ones in point of 
time. And I am prepared to accept it for 
the purposes of this judgment, on the evi- 
dence that I have beard, that it is fair to 
say that such reputation as an actress as 
Ma Than Tin enjoyed in Burma bad bean 
acquired through the medium of the plain¬ 
tiff's pictures in which she had been engaged. 

It seems that only two of those five pictures 
had been completed by May 1937. The 
first one was a comparatively short one. 
Bub the other — a picture by the name of 
Webagi”—was of such a character that 
considerable difficulty arose both in the 
photography and in the setting of it and, 
in consequence, it occupied a period, I thinki 
of nine months or more. In the result* 
therefore up to May 1937 there had, as I 
have said, been completed only two out of 
the five pictures in which Ma Than Tin 
was engaged to act. I am prepared to believe 
that by that time there may have been 
present in the minds of Ma Than Tin and 
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her mother some disappointment at the 
length of time which it had taken to fulfil 
the former engagement, because it should 
be remembered that her remuneration was 
not based on a time scale but upon a fixed 
remuneration for each picture. 

The plaint then goes on to allege by 
para. 4 that the defendants induced Ma 
Than Tin to leave the plaintiff’s service. 

I think, perhaps, I had better read para. 4 
in its entirety : 

That in the month of May 1937 whilst the said 
Ma Than Tin was actually and in fact in the 
employment of and in receipt of wages from the 
plaintiffs she was approached by the defendants 
and wrongfully and improperly induced by them 
to leave the service of the plaintiffs. 

And it proceeds, upon that basis, to 
claim against the defendants damages for 
enticing Ma Than Tin away from them 
and inducing her to leave their service. 
The amount of damages for that claimed 
by the plaintiffs is Es. 8000. There is a 
second cause of action pleaded by the 
plaint, which is to the effect that, after 
Ma Than Tin had left the plaintiffs and 
had entered into an engagement with the 
defendants, the defendants caused to be 
published in the Burmese Cinema Journal 
of June 1937 an advertisement or announce¬ 
ment of their forthcoming productions in 
which Ma Than Tin was to perform and— 
so the plaintiffs allege—there was repro¬ 
duced in that advertisement or announce¬ 
ment a photograph of Ma Than Tin which 
photograph was the copyright of the plain¬ 
tiffs. And upon that footing the plaintiffs 
claim against the defendants an injunction 
to restrain them from infringing their 
copyright in the photograph and Rs. 100 
by way of nominal damages. 

That, then, is, in short, the case with 
which I have to deal. And I will deal with 
it in the order in which I have set it out, 
namely the question of enticing Ma Than 
Tin away from the plaintiffs will be dealt 
with first. Now, the first question that 
arises in this case is whether, as the defen. 
dants have pleaded, Ma Than Tin was, on 
22nd Juno 1936 and in May 1937, a minor. 
The relevancy is this. If Ma Than Tin was 
a minor, then it is contended that she was 
a person incapable of contracting and, ac- 
cordingly, that there could ex hypothesi 
have been no relationship founded in eon- 
tract between her and the plaintiffs. And 
it is said that if that is so, then there can 
be in law no enticing away so as to give 
rise in the plaintiffs to any right of action 
in damages against the person who enticed 


her. I have therefore first to determine the 
question what the age of Ma Than Tin is. 

I have heard some evidence upon this 
question. In particular I have seen the 
girl’s father in the witness box. He has 
sworn quite definitely that she was born 
on 30th September 1921, which, if it is 
true, would make her now rather less 
than 17 years of age. In addition to that 
the defendants have had her medically 
examined by a lady doctor in Rangoon 
(Dr. Ferguson), who has come here and 
expressed an unequivocal opinion that Ma 
Than Tin is still under the age of 18 years. 
I have no real evidence to the contrary 
and in face of this I do not find it possible 
to doubt but that I must accept it that Ma 
Than Tin is still a minor. That being so, 
the next question that I have to consider 
is the effect of that fact. The contractual 
capacity of a minor is dealt with by S. 11, 
Contract Act, which says : 

Every person is competent to contract who is^ of 
the age of majority according to the law to which 
he is subject, and who is of sound mind, and is 
not disqualified from contracting by any law to 
which he is subject. 

And it has been conclusively decided 
by the Judicial Committee of the Privy 
Council, upon that Section, that a person 
who is thereby made incompetent to con¬ 
tract — as for instance, an infant — can- 
not make a contract at all in India. In 
other words, if a minor does purport to 
contract, that contract is not, as it is in 
England, voidable only at the minor’s in¬ 
stance but is completely void. Upon that 
view of the matter, I am bound to come| 
to the conclusion that, as between Ma 
Than Tin and the plaintiffs, there existed 
in May 1937 no legal contractual relation¬ 
ship. Such attempts as there have been to 
create such a relationship were, in my 
judgment, clearly void. And it makes no 
difference whether or not the parties them¬ 
selves and their advocates considered that 
they were bound by the contract. It i9i 
I think, clear that there was no contrac¬ 
tual relationship between Ma Tha Tin and 
the plaintiffs at the date on which she left 
their employment in May 1937. 

Now, I have heard without interrup¬ 
tion all the evidence on both sides relating 
to whether, as a matter of fact, the 
dants did or did hot entice Ma Than TfO 
from the service of the plaintiffs. But 
before I discuss that question it is right 
that I should as briefly as possible, con¬ 
sider how the law stands upon questions ox 
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this kind. If, as the result of a oonsidera- 
tion of the law, it should appear that even 
if there were inducement no cause of action 
would result from it, then it would I think 
become unnecessary for mo to discuss the 
Question of fact whether yea or nay the 
defendants did induce Ma Than Tin to leave 
the plaintiffs’ service. Perhaps I should 
add that it is quite clear that by 15th May 
1937—if not earlier—Ma Than Tin had 
definitely* expressed to the plaintiffs her 
intention of severing her connexion with 
them. That is contained in a letter of 15th 
May 1937—which is Ex. A.2 — from a 
higher grade pleader named Maung Po Ba, 
acting on behalf of Ma Than Tin, addressed 
to the plaintiffs. In that letter she com¬ 
plains of certain breaches by the plaintiffs 
of their agreement and says that as they 
have failed to carry out the terms of the 
contract, she now treats it as rescinded. It 
is quite true that Ma Than Tin in that 
letter is treating herself as being in a con. 
tractual relationship with the plaintiffs. 
But, as I have already said, in view of 
8. 11, Contract Act, it does not matter in 
the least in what relationship t6 each other 
the parties themselves considered they 
stood. The substantial thing is that by the 
Contract Act it is definitely provided that, 
whatever their relationship was, it could 
not be one of contract because the minor 
was incapable of contracting. It is quite 
clear also upon the evidence that at this 
date, 15th May 1937, Ma Than Tin had 
in fact ceased to do any work for the plain, 
tiffs, and indeed it is one of their com. 
plaints that she refused to take part in the 
remaining three pictures. On the same day 
Ma Than Tin signed a contract to appear 
in a picture for the defendants. 

In my judgment the whole of the law 
upon this question is to be found in the 
English case in (1898) A C 1.^ That, of 
course, is one of the best known cases in 
English law. It is a decision of the House 
of Lords, and it still stands as representing 
what the law really is. I do not think 
I am concerned with the facts of the case, 
because they are quite different from the 
facts of this case. The whole matter may 
be put quite briefly by taking the well, 
known passage from the speech of Lord 
Watson at p. 96 of the report. He says 
there; 

There are, in my opinion, twogrounds onlycpon 
v7hioh a person who procu res the act of another 

1. Allen V. Flood, (1898) A 0 1=67 L J Q B 119 
=*77 L T 717=46 W E 258. 
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can be made legally responflible for its consequen. 
ces. In the fltet plaoe, he will Incur liability if ha 
knowingly and for his own ends induces that 
other person to commit an actionable wrong. In 
the second place, when the act induced is within 
the right of the immediate actor, and is therefore 
not wrongful in so far as he is concerned, it may 
yet be to the detriment of a third party ; and in 
that case, according to the law laid down by the 
majority in (1863) 2 El & B1 216,2 the inducer 
may be held liable if he can be shown to have pro* 
cured his object by the use of illegal means diteo. 
ted against that third party. 

So, there are two alternatives. A man 
may be liable for inducing another to com¬ 
mit an actionable wrong, whatever means 
he employs: or he may be liable for indue, 
ing another to do something, though not 
wrongful, to the detriment of a third party 
if the means he employs for so inducing 
him are themselves illegal. And at the 
bottom of page 97 Lord Watson explains 
what he means by “illegal means." He 
says : 

According to the decision of the majority in 
(1863) 2 El A B1 216,2 already referred to, a person 
who by illegal means, that is means which in 
th6ixis6lv6s aro in the Qa»tut6 of civil wrongs, pro* 
cures the lawful act of another, which act is cal. 
culated to injure, and does injure, a third party, 
commits a wrong for which he may be made 
answerable. 


There is only one other passage that 
I desire to refer to. It is from the speech 
of Lord Macnaghten. He says at p. 151 ; 

I do not think that there is any foundation in 
good sense or in authority for the proposition that 
a person who sufiers loss by reason of another 
doing or not doing some act which that other is 
entitled to do or to abstain from doing at his own 
will and pleasure, whatever his real motive may 
be, has^ a remedy against a third person who by 
persuasion or some other means not in itself 
unlawful^ has brought about the act or omission 
from which the loss comes, even though it could 
be proved that such person was actuated by malice 
towards the plaintiffs, and that his conduct if it 
could be inquired into was without justification 
or excuse. 


And he proceeds to give instances of the 
many cases in which a man may with 
impunity cause loss to another, even mali¬ 
ciously, so long as he employs no unlawful 
means to cause such loss. And he adds at 
the bottom of p. 152 the words : 

The truth is that questions of this sort belong 
to the province of morals rather than to the 
province of law. 


The statement with the greatest respect 
is in my view true. 


xnere is only one other case that I desire 
to refer to, and that is the case in (1891) 

2. Lumlay v. Gye, (1863) 2 El & B1 216^^"j 
Q B 463=17 Jur 827=96 R R 601. 
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45 Ch D 430.^ I refer to that cage because 
it appears to me to be so exactly in point 
in this case. There, certain infants were 
engaged by an apprenticeship.deed to serve 
the plaintiff for a period of time and they 
were induced by the defendant to commit 
a breach of their obligations under the 
apprenticeship.deed, whereupon the plain, 
tiff sued the defendant for damages. Now, 
the point of that case was this. Normally, 
an apprenticeship.deed may be binding 
upon an infant but it is not binding if there 
are provisions in the deed which are unrea¬ 
sonable. It was held, as a matter of fact, 
that this particular apprenticeship.deed 
was not binding on the infants by reason 
of the fact that there was therein some¬ 
thing which was unreasonable. We have 
therefore to my mind an almost exact 
parallel to the present case. We have 
infants purporting to bind themselves by 
contract, which contract proves in reality 
to be not binding upon them at all. Ma 
Than Tin in this case purported to bind 
herself by contract and it proves that that 
purported contract does not exist. In (1891) 
45 Ch D 430^ it was held that inasmuch as 
the infants were not in law in any way bound 
to the plaintiff, the act of the defendant, 
whatever it may have been, could have 
induced no wrongful breach of contract by 
the infants. It is summed upon in the con. 

eluding words of Fry L. J. in which he says: 

I hold therefore this instrument is one by which 
the infants are not bound ; and consequently 
Mr. Sarnum having only enticed them away from 
an employment or contract of a nature which is 
not binding upon them, no action can be main¬ 
tained against Mr. Barnum. 

I have, I think, said enough to indicate 
that, in my judgment, the plaintiffs must 
fail in their suit so far as it is based upon 
the footing that the defendants, even if 
they did as a matter of fact entice Ma Than 
Tin away, committed an actionable wrong 
towards the plaintiffs. At the time this 
happened, in the first half of May 1937, 
Ma Than Tin was bound by no contract 
with the plaintiffs. She was free to leave 
them, as she in fact did. at her will and the 
plaintiffs could have had no complaint 
against her. In leaving the plaintiffs she 
committed no wrong and accordingly, upon 
the authority of (1898) A G 1,* it does not 
in my judgment matter whether or not 
she was Induced to do it or what were the 
motives of the defendants in inducing her, 
if they did induce her. The suit fails for 

S. De Francesco v. Barnum, (1691) 45 Gh D 480 
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that reason under the first branch of the 
law laid down in (1898) A C 1.^ It fails 
equally under the second, for, it cannot be 
contended that the defendants employed 
any means which were in themselves illegal 
in enticing Ma Than Tin away from the 
plaintiffs’ service, if, indeed, they did entice^ 
her. Persuasion is not an "illegal means”. It 
is not illegal to offer a person a salary larger 
than that which he is at the moment 
receiving. It is not illegal to persutide. And, 
as is finally settled, by (1898) A G 1^ it 
matters not at all what the motive is and 
whether it is a malicious one or not. Upon 
that part of the case the plaintiffs must, in 
my opinion, fail also. 

That brings me to the other branch of 
the case, which is a comparatively minor one, 
namely the question of copyright. While 
in the plaintiffs’ employment Ma Than 
Tin was, of course, photographed many 
times. And it appears to be the practice of 
film companies to take what they call 
"Stills”, that is to say, ordinary photo- 
graphs of an actress as a stationary figure. 
It goes without saying, I think, that the 
copyright ot any such photograph when 
taken by a film company for its own par- 
pose and with its own apparatus belongs to 
that company. That is what happened in 
this case, the photograph in question being 
Exs, E-l and E.2. Shortly after May 1937 
the defendants were minded to insert in 
the Burmese Ginema Journal the announce¬ 
ment or advertisement which 1 have men¬ 
tioned and for that purpose they placed an 
order with the publishers of that journal. • 
The actual announcement or advertisement 
is a full page one consisting principally of 
letterpress describing the character of the 
defendant company and mentioning a num¬ 
ber of its directors and officials together 
with the name of Ma Than Tin as one of 
the film stars employed by the defendant 
company. It occupies, as I say, one whole 
page. On either side in the middle of the 
page, there appear two photographs, a photo¬ 
graph of Ma Than Tin being on the right 
and a photograph of Saya Shwe on the left. 
There is no question in this case but that 
the photograph of Ma Than Tin is a repro¬ 
duction of the photograph Ex. E-l. 

By S. 1, sub-s. (2), Gopyright Act, I911i 
the meaning of "copyright” is defined. It 
is defined as meaning "the sole right to 
produce or reproduce the work or any sub- 
stantial part thereof in any material form 
whatsoever” and is made to include, among 
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other things, the sole right to produce, re¬ 
produce, perform or publish any translation 
of the work and to authorize” any such 
production or reproduction, performance or 
publication. It is quite clear upon the facts 
in this case that there was no actual publi- 
pation by the defendants. The block made 
from the photograph, Ex. E-l, from which 
this advertisement was produced, was ad. 
mittedly at all material times in the posses- 
sion of the proprietor of the Eurmese 
Cinema Journal and was never the pro¬ 
perty, nor under the control of the defen¬ 
dants. There is therefore no question of 
actual publication in this case by the defen. 
dants. The question that does arise is whe. 
ther or not the defendants ''authorized” 
that publication. 

Before I deal with the facts, it will be 
necessary for me to consider for a moment 
what is meant by “authorizing” the publi. 
cation of a work in such a way as to in. 
fringe a copyright. As I have said, in this 
particular case the defendants had no actual 
control over either the photograph itself 
or over the block made from it. But of 
course, the defendants had control in this 
sense, namely that it was within their 
power to direct what should or what should 
not be inserted in their advertisement. In 
other words, although they did not control 
the means of reproduction, they did con. 
trol the question of whether their should 
be reproduction at all. And I find that in 
English law a very wide meaning has been 
given to the word “authorized” in Sec. 1, 
Copyright Act of 1911. In (1926) 2 KB 
474* Bankes L. J. referring to certain 
earlier decisions approves of the word 
authorized' in this context being constru¬ 
ed to mean “sanction,” “approve” and 
countenance.” Those, of course, are ex. 
tremely wide words. And again in Per. 
forming Right Society Ltd, v. Giryl Thea- 
trical Syndicate Ltd.,^ Bankes L. J. again, 
sitting in the Court of Appeal with Sorut- 
ton L. J, and Atkin Li. J., accepts a view 
of the word “authorized” which covers 
anything done with the knowledge and 
connivance of a person. In that case the 
company and its Managing Director engag. 
ed a band to produce a play of theirs. The 
band on two occasions performed musical 
works, the copyright of which the plaintiffs 


4. Falcon v, Famous Flayers Film Co.. (19261 
2KB 474=96 L J K B 88 = 135 L T 650= 
70 8 J 766=42 TLB 666. 
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were the owners. Bub that was done with¬ 
out the knowledge of the Managing Direc¬ 
tor of the company. It was accepted for 
purposes of this case that the band were 
not the servants of the Managing Director 
or of the company. But nevertheless it is 
clearly indicated in the judgments that, if 
anything in the nature of even indirect 
evidence of permission or countenance of the 
performance of the works could be found, 
it would be sufficient to constitute “autho. 

rizing. Bankes L. J. at page 9 says i 
In order to succeed the respondents bad to 
adduce evidence either of authority given by the 
appellant for the performance, or of permission to 
use the theatre for the performance, of these pieces, 

I agree with Mr. Henn Coffins that the Court may 
infer an authorization or permission from acts 
which fall short of being direct and positive; I go 
so far as to say that indifference, exhibited by acts 
of permission or omission, may reach a degree from 
which authorization or permission may be infer* 
rad. It is a question of fact in each case what is 
the true inference to be drawn from the conduct of 
the person who is said to have authorized the per- 
formance or permitted the use of a place of enter¬ 
tainment for the performance complained of. 

In the present case I cannot draw the inference 
which the learned Judge drew from the conduct of 
the appellant. The band was employed and paid 
by the Syndicate; in July 1921, the appellant was 
abroad; there is no evidence that he either knew or 
had reason to anticipate or suspectthatthe band in 
his absence were likely to give performances which 
would be infringements of copyright. 

Now. reverting to the case actually before 
me, what upon those principles I have to 
consider is whether there is anything in the 
facts of this case to give rise to a reasonable 
inference that the proprietor of the defen¬ 
dant company either knew or had reason to 
anticipate or suspect that the owners of thej 
Burmese Cinema Journal would publish^ 
the photograph of Ma Than Tin in infringe¬ 
ment of the copyright. First of all I am 
entitled to look at the defendants’ own 
written statement. One would have thought 
that, if the defendants had nothing what, 
ever to do with this publication and did 
not even know of it, that would have been 
pleaded quite simply and emphatically by 
the defendants. But that is not so, because 
all the defeudant had to say by Para. 6 of 
their written statement is this ; 

That the defendant has not yet used the services 
of Ma Than Tin but intends to do so and admits 
that be had advertiaed the fact of his intention 
That the defendant denies that he has utilized the 
photograph of Ma Than Tin and further denies that 
such photograph if used is the copyright of the 
plaintiff. The defendant also denies that the name 
May Than is the copyright of the plaintiff or that' 
he has any rights therein. 

It is a singular omission that, if in fact 
the defendant knew not the least thing 
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about it, he did not plead that in his defence 
because it would of course have been con¬ 
clusive. The defendant Mr. Anand Singh 
has himself given evidence, which is to this 
effect : 

He was asked this : 

When you saw that photograph in tha magazine 
did you recognize as to where it came from ? 

Answer : No. 

Question : Did you recognise it as coming from 
the A-1 Film Co. ? 

Answer : No. 

Question \ Did the publisher of this magazine 
tell you that he had this photograph and that he 
would use it ? 

Answer : He said he bad blocks and that he 
would use them. 

Question : And you agreed to his doing so ? 

Answer : After that. When ha published it 
I never knew. 

Question : Before it was published you asked 
him to put in the photograph if he had any ? 

Answer : No. 

Question : Was Mr. Talukdar instructed that 
these photographs had been published without 
your consent ? 

Answer : I never went myself to instruct. 

Question : Did you tell your clerk who went ? 

Answer : Yes. 

Question : That these photographs had been 
published without your knowledge and consent ? 

Ansioer : I did. 

The particular answer to which I want 
to draw attention is the answer ‘*He said 
he had blocks and that he would use them." 

That must, of course, in grammatical 
English refer to some period before the 
actual publication. I am not prepared upon 
my estimate of the reliability of Mr. Anand 
Singh’s evidence which I formed when he 
was in the witness-box, to accept this 
story that he was unaware of the fact that 
these photographs were going to be used in 
this advertisement. The proprietor of the 
Burmese Cinema Journal has also been in 
the witness-box and has told me that he 
received no instructions from Mr. Anand 
Singh and that he did not communicate 
with him in any way in respect of these 
advertisements, ^hat, if it is true, supports 
Mr. Anand Singh and I am bound equally 
to reject it. I am much fortified in taking 
that course by the correspondence. On 28th 
June 1937, Messrs. Hartnoll, Paget and 
Foucar, on behalf of the plaintiffs, wrote to 
the East End Film Company complaining, 
inter alia, about the insertion of this picture 
in the advertisement and on 1st July 1937, 
Mr. Talukdar, on behalf of the defendants, 
replied to that letter. Again, it is striking 
that Mr. Talukdar had at that time no 
instructions to put forward what, had it 
been true, wonld have been the simplest of 
all defences, namely that it was done witb- 
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out the defendants’ knowledge. Instead 
what Mr. Talukdar does write (and 1 mast 
assume that it was in accordance with 

instructions) was this: 

My clientis have no knowledge whether Ma Than 
Tin’s photograph is your clients* copyright. Tha 
publication with her photograph was done by my 
clients with her consent. 

In the face of that, in the face of the 
improbability of the proprietor of a cinema 
journal putting in a photograph into a 
client’s advertisement without any instruc- 
tions at all and in the face of the pleading 
I am not, as I have already said, prepared 
to accept tbe denial of Mr. Anand Singh to 
the effect that he knew nothing about this. 
That being so, I have come to tbe conclu¬ 
sion as a matter of law, that there has 
been an "authorization" by the defendants 
of the infringement of the copyright which 
has taken place in this case. That being so 
the plaintiffs will succeed upon that issue. 
The result therefore of this case will be 
this. So far as it claims any relief other 
than relief in respect of the infringement 
of copyright 1 have mentioned it will be 
dismissed. So far as the infringement is 
concerned the defendants have offered the 
Court an undertaking, for themselves and 
on behalf of their servants and agents, 
that they will not infringe the plaintiffs' 
copyright in the photograph E-l exhibited 
in this case. In addition to accepting that 
undertaking there will be a decree upon 
that issue for damages of Bs. 100. 

As regards costs, the defendant have 
succeeded upon the major issue and failed 
upon the minor issue. As a matter of cal¬ 
culation I have come to the conclusion that 
the costs as between these two issues ought 
to be apportioned in the proportions of 
four and one. In other words, I think that 
the defendant should be entitled to four- 
fifths of their costs of this suit, and tbe 
plaintiffs should be entitled to one-fifth of 
their costs of this suit. And I think that 
can be best expressed if I order the plain- 
tiffs to pay to the defendants three-fifths 
of the defendants' costs of the suit. Accord¬ 
ingly, I shall make an order for tbe pay¬ 
ment by the plaintiffs to the defendants of 
three-fifths of the defendants’ coats in the 
suit, advocate’s fee ten gold mohnrs for 
each day of hearing. The advocate’s fw 
will, of course, be similarly apportion* 
between the parties. Dr. Eauf will be good 
enough to settle a draft of the minutes of 
the decree for the assistance of the Eegistrar. 

d.s./r.k. . Order accordirtglif* 
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D. D. Dawson — Appellant. 

V. 

The King. 

Criminal Appeal No. 1230 o£ 1938. Deci¬ 
ded on Slab January 1939, from order of 
Addl. Magisbrate. Rangoon, D/. 16th Nov- 
ember 1938. 

^ (a) Companiet Act (1913). S. 4 (2)—Exis¬ 
tence of legal relation need not be established 
between share-holders of company — Unregts- 
' tered company started for carrying on business 

Subscribers paying money for object of 
company become share-holders though share 
certificates not issued'—If subscribers are more 
than 20. case comes under S. 4 (2). 

In order to constitute an association within the 
' meaning of S. 4, the existence of the legal relation 
between more than twenty persons giving rise to 
joint rights or obligations or mutual rights and 
duties is absolutely necessary : 29 Mad 477, 
Rel.on. [P 273 0 2) 

But where the object is to form a company It 
does not and there is no need to show the exis¬ 
tence of a legal relation between the persons for- 
' ming the company. [P 274 C 1] 

Whereapersonstarting an unregistered company 
for carrying on business having acquisition of gain 
as its object collects money from its subscribers 
who number more than twenty then the moment 

■ money is collected the bargain is clinched and 
' turned into an actual contract by acceptance and 
' the subscribers become share-holders as such be¬ 
cause they must be deemed to have paid the 

■ money for the very object of the company and the 
mere fact that share certificates are not issued 
-does not make them any less share-holders and 
-bence the case comes under sub-s. (2) of S. 4. 

(P 274 C 2] 

(b) Companies Act (1913). Ss. 4 (5) and 283 
—Offences under—Investigation of offences by 
police under Cfa. 14. Criminal P. C., does not 
debar Magistrate from trying these o^ences. 

It is true that ofiences under B. 4 (6) and S. 283 
are non-cognizable and cannot be Investigated by 
the police under Ch. 14, Criminal P. G. But the 
mere fact that the offences were wrongly investi¬ 
gated and sent up by the police is not an obstacle 
to their being tried by a Magistrate : 26 Bom 150, 
Bef. [P274G2] 

A. C. Rodriguez — for Appellant, 

Judgment* — The appellant Dawson, 
described as an accountant, has been con¬ 
victed of an offence under Sec. 4, sub.a. 2, 
Oompanies Act, 1913, punishable under 
S. 4, Bub.s. 5 of the Act. It is said that he 
formed a company known as the " Indo- 
Burma Union Limited” for the purpose of 
carrying on business that had for its object 
the acquisition of gain by the company 
without registering the same.’ Nothing 
was mentioned in the charge of the require¬ 
ment for an offence under sub.s. (2) that 
the company must consist of more than 
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twenty members, but I do not consider that 
any miscarriage of justice has been caused 
by this omission as appellant was through, 
out defended by counsel and evidence was 
given to show that there were many more 
than twenty members who subscribed for 
shares. He was also convicted of carrying 
on business under the name and style of 
ludo-Burma Union Ltd., using the word 
limited without the company being incor. 
porated with limited liability’ an offence 
under S. 283, Companies Act. As to this 
second charge Mr. Rodriguez who argued 
the appeal for the appellant said that he 
could not contest that appellant had so 
carried on business and it will not there, 
fore be necessary to say any more about 
this conviction. 

I have read all the evidence in the case 
with care, a task which was not made any 
easier by the fact that the sheet that is 
numbered 60 should apparently be num- 
bered 38. What is proved by the evidence 
and is indeed apparently not contested is 
that ^ several “district organizers” were 
appointed numbering seven, who were 
induced by Dawson to subscribe money 
for shares in the Indo-Burma Union Ltd. 
These district organizers induced other 
persons at Dawson’s instance to subscribe 
money for shares in the company and they 
were designated agents of the Company. 
The evidence shows that U Aindawfcha, 
one of the district organizers, brought in 
six agents: another, Ba O, brought in 
five ; Saw Joseph brought in seven ; 
Maung Saw Maung brought in one. Ap. 
patently subscriptions were collected in 
small sums from other persons who were 
not^ designated agents, perhaps because 
their subscriptions were too small, for Saw 
Joseph says he sold more than 400 shares 
of the Company whereas those taken by 
the agents he introduced totalled only 210, 
and there is a list of subscribers number¬ 
ing 250. San Kyaw who was employed as 
executive officer of the Company says that 
there were about 250 shareholders in the 
Company and actually 34 members were 
carrying on the business of the Company.! 
There can be no doubt therefore that the 
Company consisted of more than twenty 
persons. The main point argued by Mr. 
Rodriguez is that in order for an associa. 
tion of persona to be illegal it must be 
shown that there is a legal relationship 
between more than 20 persons inter se 
giving rise to joint rights or obligations or 
mutual rights and duties. He says that 
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all that the prosecution has been able to 
do here is to show that each of the so- 
called shareholders has entered into a 
contract with Dawson either with him 
personally or through his agents and there 
is no relation established between one 
share, holder and any other. Reference was 
made to 29 Mad 477.' This case concerned 
a chit fund and it was contended that the 
managers of the chit fund with the sub. 
scribers formed an association and the Full 
Bench found that 

the parties to the instrument ate not an associa¬ 
tion within the meaning of S. 4, Companies Act, 
1882. 

The basis of the decision was that in 
order 

to constitute an association within the meaning 
of the Section, the existence of the legal relaition 
between more than twenty persons giving rise to 
joint rights or obligations or mutual rights and 
duties is absolutely necessary. 

Mr. Rodriguez says this authority applies 
to the present case. The shareholders, 
agents, organizers, and appellant together 
form an association of persons just as the 
subscribers and managers of the chit fund 
did in the Madras case. He says that it 
makes no difference that in the case under 
appeal the object was to form a trading 
company whereas in the Madras case it 
was to form a chit fund. In fact he said 
that in order that sub.s. 2, 8. 4 should 
apply to an association of persons they 
must be shown to be in partnership. He 
would read the Section as though in sub- 
section 2 the words “Company” and “Asso¬ 
ciation” were left out. If that had been the 
Intention of the Section, it would have been 
very easy so to frame it. I consider that 
there are many ways in which people can 
bo associated together. One is, they may 
be members of a company, another is they 
may be partners; and the other ways are 
grouped together under the word “Associa¬ 
tion.” One such way in the formation of a 
chit fund, and in such a case 29 Mad 477' 
will apply. But where the object is to 
form a company it does not and there is 
no need to show the existence of a legal 
relation between the persons forming the 
company. Then it is said that there has 
only been an offer on the part of the sub¬ 
scribers asking for shares accompanied by 
a sum of money; that offer has not been 
clinched and turned into the form of an 
actual contract by acceptance. The money 
is still in deposit but nothing was done to 

I. Neelamega Sastri y. Appiah Bastri, (1906) 29 
Mad 477=16 M L a 38B. 
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clinch the contract. Then how can it be said 
that the individual subscribers were share, 
holders in this concern or entitled to joint 
rights—rights as share-holders ? Mr. Rodri. 
guez said that if there had been a meeting 
between these so-called share-holders, legal 
relations might have been established - be- 
tween them so as to make sub.s. 2 of S. 4 
apply. This argument is based on the 
notion that legal relations must be shown 
to exist between the subscribers for shares 
to a company before the sub-section ap. 
plies and I have dealt with this argument 
above. In my opinion as soon as the appel- 
lant collected the money for the shares the 
bargain was clinched. The subscriber paid 
his money for shares in the Indo-Burma 
Union Limited and for no other purpose. 
Appellant and his fellow directors were 
carrying on a business under that name, 
and it is idle to say that this does not come 
under sub.s. 2 because no share certificates 
were issued. In my view sub-section 2 of 
S. 4 did apply to the case. 

Mr. Rodriguez spent some time describ- 
ing appellant’s efforts to get his company 
registered. He applied for registration on 
30th March 1937 but the memorandum 
had to be returned for amendment. It waa 
re-submitted on 4th September 1937 and 
12th October 1937 and each time had to 
be returned so as to comply with the regu- 
latioDs. Then no further application was 
made. The fact then remains that the 
company was not registered. The efforts 
to register it seem to have been genuine. 
Appellant went to the length of printing 
his memorandum of association and paying 
over Rs. 140 in stamp fees. I do not know 
why he did not secure the registration of 
bis company as the defects in bis memo¬ 
randum seemed easy to put right. But he 
did not and therefore the offence is proved. 
It was argued that as the offences are non- 
cognizable, the police should not have in¬ 
vestigated them and the Court should not 
have tried them. It is true that the offences 
are non-cognizable but I cannot find that 
the case was investigated under Chap, l^i 
Criminal P. 0. It was not sent up Tmder 
that Chapter but apparently by a private 
complaint by U Tin. Even though the case 
were wrongly investigated and sent up hy 
the police there seems to me to be no on- 
stacle to its being tried by the Magisteate. 
26 Bom 150^ referred to by Mr. Rodrigues 
does not show that there is any Bue b 
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obstaole. I am of opinion that the fine impos. 
ed on the appellant for the first ofifenoe is 
heavy in view of the fact that he made 
genuine efforts to register his company, 
though they may have been clumsy efforts 
and I reduce the fine for the first offence to 
Rs. 40 and in default of payment of the 
fine one month's simple imprisonment. The 
sentence for the second offence is unaltered 
except that the imprisonment in default is 
to be simple and shall not run concurrently 
with the imprisonment in default of pay. 
ment of the fine imposed for the first 
offence. 

N.S./r.K. Order accordingly, 
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Braund J. 

Maung E Maung —Appellant. 

V. 

B, M. N. L. V. Firm — Respondent. 

Second Appeal No, 128 of 1938, Decided 
on 22nd July 1938, from Judgment of Dist. 
Court, Myaungmya. in C. A. No. 1 of 1938. 

Burma Land and Revenue Act (2 of 1876), 
S. 19—Rules under, R. 51 (1) — Waste land— 
Suit for possession—Scope of R. 51 and mean¬ 
ing of terms **land-bolder” and "eviction** 
explained—Constructive eviction — Refusal by 
Government to recognize original occupier as 
its permissive occupant and definitely recogniz¬ 
ing another person to be its occupant amounts 
to eviction of former—Original occupier having 
no right to possession cannot maintain suit for 
possession against person subsequently recog¬ 
nized as occupier. 

A suit for possession may be founded upon the 
mere fact of possession without any actual title : 
(1893-1900) L B R484 and A. I R 1916 L B 75, 
Bel, on, [p 278 0 1] 

According to the provisions of Rule 51 (1) an 
occupier does not obtain the status of aland.holder 
until he has been in occupation of the waste land 
for over 12 years. The possession of an occupier of 
available land, who has not yet become a “land¬ 
lord,” is purely permiAive: he holds at the pleasure 
of the Government for so long as and no longer 
than, the Government is pleased to leave him in 
possession and any moment the Government may 
dispossess him. It follows that the Government 
may install, instead of the original occupant, some 
one else, or may recognize the de facto occupation 
of some one else, who has come to occupy the land 
instead of the original occupier. As between the 
occupier and the Government at any rate the occu¬ 
pier has no right or interest in the land; he has a 
merely permissive foot-hold from which, to use 
the words of R, 61, be is liable to be evicted at any 
time before he has become a land-holder. 

(P 276 C 1, 2] 

The word eviction’ need not necessarily have a 
limited sense : (1855) 17 CB 30 and AIR 198 S 
Bang 203, Bel. on. [p 276 0 2] 

Eviction in a narrow sense may mean the pbysi- 
cal turning of a person out of possession of property. 
But as used in B. 51 eviction really means the 
termination by the Government of that permissive 


relationship arising under R. 61. If the Govorn- 
ment does anything which unequivocally points to 
its intention no longer to recognize the ponnissivo 
occupation of any particular occupier, and defi¬ 
nitely recognizes another person as Government’s 
permissive occupant of the land, then Government 
will be deemed to have evicted that particular 
occupier within the meaning of R. 61. If the occu¬ 
pier is already de facto out of physical possession 
such eviction would amount to constructivo evic¬ 
tion as no physical eviction is either necessary or 
possible. The first occupier thus constructively 
evicted has no right of possession and has therefore 
no locui standi to file a suit for possession against 
theother person who is subsequently recognized by 
the Government as its permissive occupant. 

[P 276 C 2] 

Eunoose — for Appellant, 

Kalyanvala — for Respondent. 

Judgment.—This is a second appeal in a 
case which was originally tried in the Court 
of the Sub.divisional Judge of Wakema. 
The facts out of which the suit arose are 
these. The plaintiff was a Chettyar Firm 
while the defendant was a cultivator who 
was in-possession at the time of the com¬ 
mencement of the suit of a small parcel of 
paddy land comprising some 9 acres or so. 
This land was divided into two parts which 
are holdings Nos. 218 and 219. For the 
purpose of the judgment which I am about 
to deliver I need not distinguish between 
these two parts, although I note that in the 
Courts below there has been some argu. 
ment^ as to what the history of the two 
individual parts has been. For my present 
purpose, it is sufficient if I deal with the 
question as if there were one piece of land. 
The^ land, from what I know about it, was 
originally a piece of jungle land unculti¬ 
vated, lying waste and in that condition at 
some date prior to the year 1930 a man 
named Maung Po Han and his wife Ma 
Thein took possession of it. They seem to 
have cultivated it for two years or so, and 
on 22nd October 1930 there is a record of 
a sale by Maung Po Han and Ma Thein of 
4‘33 acres, which represents, I think, hold¬ 
ing No. 218, to the plaintiff. From 1930 
onwards until 1935 or 1936 the plaintiff 
enjoyed the land. He,did not himself culti¬ 
vate it but he let it out to tenants. For 
the years 1930-31 and 1931-32 he let it to 
the persons who sold it to him, namely 
Maung Po Han and Ma Thein. For the 
years 1932.33 and 1933.34 there was a 
lease, which is Ex. G, to a person named 
Maung Ba In. For the year 1934-35 there 
was a lease of this land together with other 
land to three people, Saya Gale (a) Ko 
Ismanin, Hyder Ali and Ful Mahomed 
(Ex. H). In 1935.36 there was a lease, 
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which is Ex. J feo Hyder Ali and Ismanin, 
and for the year 1936.37 there was a lease 
(Ex. K) to the same persons. Up to the 
year 1934 there is no doubt that the plain¬ 
tiff was the person who was entered upon 
the assessment roll and was assessed to and 
paid Government land revenue in respect 
of the land. But, in the year 1934-35, it is 
equally plain, indeed I think it is conceded, 
that the land revenue at any rate was not 
paid by the plaintiff, although there has 
been some dispute of fact in the Courts 
below as to whether the tenants of the 
plaintiff in that year actually did cultivate 
this land together with other land they 
had leased or whether they did not. At 
that point I think perhaps I had better 
consider, by a reference to the Lower 
Burma Land Revenue Manual, what is the 
position of a person who occupies waste 
land for purposes of cultivation in the 
manner in which this land was first occu¬ 
pied by Maung Po Han and his wife 
Ma Thein. The Lower Burma Land and 
Revenue Act, 1876, by S. 19 gives power 
to the Local Government from time to 
time to make rules to regulate temporary 
occupation of waste land and to empower 
any Revenue OflQcer to eject any person 
occupying, or continuing to occupy, such 
land in contravention of such rules. By 
rules made by the Local Government the 
provisions were brought into force relating 
to temporary occupation of available land. 
That is in Chapter 9 of the Lower Burma 
Land Revenue Manual, 1911, at p. 54. It 
is R. 51 that is the relevant rule for the 
present purpose. It says : 

Bl, (1) Any person entering for purposes of 
cultivation upon any land over which no person 
has any rights specified in S. 6 or which has not 
been allotted by Government under S, 20 or S. 21 
or reserved for any purpose under any provision of 
law (hereinafter referred to as ‘available land'), or 
the successor of such person, shall ordinarily be 
permitted to occupy such land on payment ofland 
revenue, but shall be liable to eviction so long as 
he has not obtained the status of a landholder. 

I should say that an occupier does not 
obtain the status of a landholder until he 
has been in occupation for 12 years. As I 
read Rule 51, the possession of an occupier 
of available land, who has not yet become 
a landholder”, is purely permissive: he 
holds at the pleasure of the Government 
for so long as, and no longer than, the 
Government is pleased to leave him in pos¬ 
session and any moment the Government 
|may dispossess him. And I think it follows 
that the Government may install, instead 
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of the original occupant, some one else, or 
may recognize the de facto occupation of 
some one else, who has come to occupy the 
land instead of the original owner. It is 
abundantly clear that as between the occu¬ 
pier and the Government at any rate the 
occupier has no right or interest in the 
land : he has a merely permissive foothold 
from which, to use the words of E. 61, he 
is liable to be evicted at any time before 
he has become a landholder. I may per. 
haps now consider, because something may 
turn upon it, what is meant by eviction. 
Eviction in a narrow sense may mean the 
physical turning of a person out of posses, 
sion of property. But the meaning to be 
put upon the word in this rule must of 
course be governed by its context. I am 
sure that it does not refer merely to a 
purely physical eviction. Indeed, that can. 
not be so, because it does not follow that 
the occupier need be in physical occupation. 
He may, as in this case, have let it out 
to a tenant. What I think eviction really 
means is the termination by the Govern, 
ment of that permissive relationship which 
I have described as arising under Rule 51. 
Id my judgment, if the Government does 
anything which unequivocally points to its 
intention no longer to recognize the permis¬ 
sive occupation of any particular occupier, 
then I think it has “evicted” that particular 
occupier within the meaning of B. 51* As 
I have already pointed out, no physical 
eviction may be necessary, or even possible. 
If the occupier is already de facto out of 
physical possession then no eviction in that 
sense is either necessary or possible. In 
(1855) 17 C B 30^ Jervis a J. in deafing 
vdth the word “eviction” gave this—I will 
not say definition—explanation. The facts 
of this case oan have do bearing on ours 
but I refer to it merely for the purpose of 
showing that the word “eviction” need not 

necessarily have a limited sense : 

It is extremely diffioult at the present day to 
define with technical accuracy what is an eviction. 
Latterly, the word baa been need to denote that 
which formerly it was not intended to express. lu 
the language of pleading, the party evicted was 
said to be expelled, amoved, and put out. The 
word eviction from evincere, to evict, to dis* 
possess by a judicial course—was formerly used^ to 
denote an expulsion by the assertion of a title 
paramount, and by process of law. Bnt that sort 
of eviction is not necessary to constitute a snsp^* 
sion of the rent, because it is now well'settlsd, 
that, if the tenant loses the benefit of the enjoy* 
ment of any portion of the demised premises, by 
the act of the landlord, the rent is thereby bos* 

1. Upton y. Townend, (1856) 17 0 B 30 = 86 
L J 0 P 44=1 Jur (N S) 1089=104 R R 662. 
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pocdod. The tetm “evlotlon’* Is now popularly 
applied to every class of expulsion or amotion. 
Getting rid thus of the old notion of eviction 
I think it may now be taken to mean this — not a 
mere trespass and nothing more, but something of 
a grave and permanent oharaoter done by the land¬ 
lord with the intention of depriving the tenant of 
the enjoyment of the demised premises. If that 
may in law amount to an eviction, the jury would 
very naturally cut the knot by finding whether or 
not the aot done by the landlord is of that char¬ 
acter and done with that intention. 

That leads me to think, as I have said, 
that anything done by the Government 
with the intention no longer of recognizing 
the occupier as the permissive occupier of 
the Government amounts to an "eviction” 
within the meaning of R. 51. I have dealt 
with that, 1 am afraid, at some length; but 
having done so, it is necessary for me now 
to return to the facts of the case. On 28tb 
May 1935, a revenue proceeding was opened 
in the Myaungmya district at the instance 
of the present plaintiff. I have already 
said that the revenue for 1934.35 was not 
assessed in the plaintiff's name. He, accord, 
ingly, applied to be assessed for that year. 
An enquiry was held by the Township 
Officer of Moulmeingyun at which he heard 
evidence as to who had worked the land— 
that of course is not evidence in these pro. 
ceedings—and eventually he made a report 
which finally found its way to the Deputy 
Commissioner; and the Deputy Commis. 
sioner in those proceedings made a final 
order on 26th November 1935 in these 
words : 

Paragraph 539, Land Records Manual justifies 
the treatment of this holding as abandoned. 1 see 
no reason to diSer from my predecessor’s order, 
which indeed I doubt if I have any right to review. 
The applicant may be informed. 

1 am not quite sure what his predeces. 
sor's order had been, but the effect of that 
order was that, to my mind, the Deputy 
Commissioner declined to recognize the 
plaintiff as any longer the permissive occu. 
pier from the Government of this land. I 
may say in passing that there was no 
appeal from that decision to the Commis. 
sioner, as there might have been if the 
plaintiff had desired. At some date during 
1935 or 1936 we know as a fact that the 
present defendant went into actual occu. 
pation of this land. There is a dispute as 
to the exact date upon which he did so, 
but it is conceded that by June 1936, the 
defendant was in physical occupation of 
the land, And on 24th June 1936, the 
defendant Maung E Maung filed a revenue 
proceeding by which he asked to be assessed 
ito land revenue in respect of this land upon 


the ground that he was the permissive 
occupier of it under the Government. That 
again was enquired into ; evidence was 
taken and finally on 14th June 1937 a 
final order was made by the Deputy Com¬ 
missioner in which he found that the land 
was being worked by E Maung and that 
E Maung s name should be entered in the 
register as the assessee of this land. To 
my mind these two events, first of all 
the refusal by the Deputy Commissioner 
to recognize the plaintiff any more as 
the Government’s permissive occupant of 
the land, and secondly, the Deputy Com¬ 
missioner’s definite recognition of the 
defendant as the Government’s permissive 
occupant of this land, amount in substance 
and in fact to an eviction by the Govern¬ 
ment of the plaintiff under Rule 51. The 
Government has, in short, expressly recog¬ 
nized and acted upon a condition of affairs 
which is inconsistent with any further 
recognition of the plaintiff as the Govern¬ 
ment’s permissive occupier. In these cir¬ 
cumstances I feel no doubt myself but that 
there has been a constructive eviction in 
this case. I say constructive eviction be- 
cause, as I have already pointed out, no 
physical eviction was possible, the plaintiff 
being already out of possession. In 3 Rang 
171^ a two Judge Bench of this Court 
seems also to have been willing to adopt a 
liberal construction of the word " evict 
They say this : 


But if S. 19 of the Act and Rr. 51 and 62 b© 
read together, we think that a broader construe* 
tion must be put on the provisions of these rules. 
It is quite clear from See. 19 and R. 51 that the 
intention of the Legislature and of the Local Gov¬ 
ernment was that the temporary occupier should 
be in the position of what is known in England as 
a tenant-at-will, and that the duly constituted 
Revenue Officer should have the power to evict 
such tenant if the land were required for other 
purposes. In the present case the Deputy Commis- 
sioner passed orders that the plaintiffs should 
leave the land after the conclusion of the culti¬ 
vation season. That being bo, and having regard 
to the clause in R. 51 to the effect that the tem¬ 
porary cultivator is liable to eviction, we are of 
opinion that if the cultivator had at the end of 
the cultivating season refused to leave the land he 
would have been occupying the land in contraven¬ 
tion of Rule 51, and would therefore have made 
himself liable to eviction under R. 52, We do not 
think that it is open to the Civil Courts to consi¬ 
der the propriety of the order of the Revenue 
Officer in such a case. The plaintiffs had no right 
as against Government beyond that of temporary 
occupation. That is cleat from the clause in R. 51 
as to liability to eviction. And that liability exists 
independently of any reason there may be forevict- 
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ing them. If the plaiatiSs were dissatisfied with 
the order of the Revenue Officer, their remedy was 
to apply to the Commissioner, which they did 
actually do. 

The difference between this case and 
that is that in the case before me the occu¬ 
pier was already out of possession, while in 
that case he was still in possession. No 
order by the Deputy Commissioner for him 
to leave was either possible or proper in 
the case before me, because he had already 
left; but nonetheless, in my view, the order 
of the Deputy Commissioner is not consis¬ 
tent with a state of affairs which any longer 
recognizes the permissive occupancy of the 
plaintiff. If that be right, then, the posi¬ 
tion in this suit is as follows. I do not pro¬ 
pose at this stage to embark upon an 
analysis of what the legal characteristics 
are of the permissive occupancy conferred 
upon a cultivator under R. 51. But it is 
quite clear, if the view I take is the right 
view, that in this case the plaintiff is a per¬ 
son who no longer has even the status of a 
permissive occupier. On the contrary, upon 
the view I have taken of the effect of the 
Deputy Commissioner’s order in 1936, the 
defendant is the person who now occupies 
the position of permissive occupier under 
R. 51. For that reason, it seems to me to be 
clear that there is not at the present mo¬ 
ment even a right to possession upon which 
the present plaintiff can base bis cause of 
action. For the present purpose I am quite 
prepared to accept the rulings in (1893- 
1900} P J 484* and 8 L B R 227.* Both 
those cases have decided that a suit for pos- 
session may be founded upon the mere fact 
of possession without any actual title. Pos- 
session alone is sufficient to support a suit. 
And if, indeed, this plaintiff were in that 
type of permissive occupation that I have 
endeavoured to describe in relation to this 
land, it is quite clear upon these two autho¬ 
rities that he would be enabled to maintain 
his suit against another person who endea¬ 
voured to dispossess him. But of course it is 
an entirely different thing when it is found 
(as I have found) that the right to permissive 
occupation in this case rests not with the 
plaintiff but with the defendant. Upon that 
view of the matter, I think that this appeal 
must succeed. The Subdivisional Judge who 
tried this case, although on grounds some¬ 
what different from those upon which I 
have rested my judgment, dismissed the 

3. Maung Kyaw v. Maung An, (1893-1900) L B R 

(P J) 484. 

4. Maung Naw v. Ma Shwe Hmat,(1915)2 AIR 

li B 75=80 I 0 772=8 L B R 227 (P B). 
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plaintiff’s suit for possession. I shall accord¬ 
ingly order that the decree of the Subdivi- 
sional Court be restored. The appellant, I 
think, is entitled to costs in this Court and 
in the District Court and 1 shall assess the 
costs in this Court at ffve gold mohurs. 

k . s ./ r . e . Appeal allowed. 
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Roberts C. J. and Braund J. 

Mariam Bihi and another — 

Appellants. 

V. 

Gassim Ebrahim Malim and another — 

Respondents. 

First Appeal No. 144 of 1937, Decided 
on let May 1939, against order of High 
Court, in C. R. S. No. 62 of 1936, D/. 27th 
August 1937. 

(a) Contract Act (1872), S. 16-~Mahomedan 

lady dying leaving her minor daughters and 
husband as beneficiaries under will—Husband 
appointed sole executor and being natural 
guardian of person and testamentary guardian 
of property of daughters — Daughters brought 
up in pardanathin conditions — Father, imme¬ 
diately after daughters had attained age of 
legal majority, obtaining from daughters full 
and unconditional release in respect of their 
shares in mother's property — Facts held suffi¬ 
cient to lead to inference of undue influence 
by father over daughters. 

The infiuence la to be inferred from the special 
relationship between the parties, quite apart from 
proof of actual fraud or unfair advantage. In 
English law a special relationship of oonfidence 
does exist between parent and child, notwith¬ 
standing that the child is actually of age at the 
time the transaction takes place. These principles 
are equally applicable to a case under 8. 16. 

[P 288 0 1] 

A Mabomedan lady died leaving two minor 
daughters and husband as beneficiaries under her 
will. The husband was appointed sole executor 
and was natural guardian of person of daughters 
and testamentary guardian of their property. The 
daughters were brought up in pardanashin condi¬ 
tions. Their father, immediately after the daugh¬ 
ters had attained the age of legal majority, obtained 
from them in his favour full and unconditional 
release in respect of their shares in mother's pro* 
perty : 

Held that the actual relationship of parent and 
child and a fortiori the added relationship of exe¬ 
cutor and beneficiary and of guardian and ward 
were amply sufficient to raise a prima facie case 
for attributing to the father that “dominating 
position" which is the first of the statutory re¬ 
quirements of S. 16. The transaction was on the 
face of it unconscionable. [P 283 0 1,3] 

(b) Will—Executor it not entitled to releaio 
from beneficiary. 

An executor is not as of right entitled to a 
release from his beneficiary. [P 284 0 9] 

(c) Limitation Act (1908), Art. 91 —*Inilni- 
ment* referred to is one which pluntiff has 
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•actually asked to set aside and not one which 
■'he ought to have set aside. 

The Instrument to be cancelled or set aside 
which is referred to in Art. 91 is that iustrumont 
which the plaintiff himself has actually asked to 
have cancelled or set aside and not one which he 
•ought to have set aside. [P 284 0 2 ; P 286 0 1] 

N, M. Cowaajee — for Appellants. 

E. Clark and P. B. Sen — 

for Bespondent 1. 

Roberts C. J. — This is an appeal in 
^hioh the facts are a little complicated. 
'But we think that the judgment of this 
Court will not be improved by their being 
set oat again at any great length. They 
have been exhaustively dealt with in the 
judgment of the learned Judge on the 
Original Side, and it is not, in our view, 
necessary for us to re. state them here. 
Reduced to its simplest terms, the suit is 
one which was brought by two young 
Muslim women against their father, defen. 
dant 1, for the administration of their 
mother’s estate. The mother, Khatiza Bibi, 
died on 5tb May 1918, having by her will, 
dated 23rd November 1916, appointed her 
husband, defendant 1, to be her sole exe. 
outer and the guardian of the property of 
her minor children. There wer^ three 
bhildren of the marriage of the said Kha. 
tiza Bibi and defendant 1, namely the two 
plaintiffs, Mariam Bibi and Basool Bibi, 
and defendant 2, Ebrahim. To put the 
‘ matter as shortly as it can bo put, the 
effect of Khatiza Bibi's will was that defen. 
dant 1 and the three children were bene, 
ffcially entitled to her residuary estate in 
the same shares and proportions as would, 
under Mahomedan law, have been appli. 
cable thereto had the testatrix died in. 
testate. 

The only actual provisions of the will 
which we conceive it necessary to mention 
specifically are that as regards the three 
children, the residnary estate under the 
will became divisible upon' the youngest of 
them attaining the age of eighteen years, 
while the share of the father, defendant 1, 
was payable to him at once. The will con¬ 
tained certain powers and provisions under 
-wbbh defendant 1 was entitled, out of the 
income of the children’s shares, to defray 
their marriage expenses and the expenses 
of their maintenance and the provision of 
other necessaries of life for them, with an 
express provision that as regards marriage 
expenses only, resort might be had to 
•capital, and it was provided that, so far as 
the balance of income was not expanded in 


defraying such expenses as aforesaid, it 
was to be accumulated and invested and, 
in effect, was to become an accretion to the 
capital of the children's shares. This is, 
shortly stated, the effect of paras. 6 and 6 
of the will. 

The will was duly proved by defendant 1 
in Civil Miscellaneous Proceedings No. 100 
of 1920. Plaintiff 1, Mariam Bibi, was 
born in 1910 or 1911 and, accordingly, 
attained the age of majority in 1928 or 
1929. Plaintiff 2, Easool Bibi, was born in 
1912 or 1913 and, accordingly, attained the 
age of majority at some date in 1930 or 

1931. The third child, defendant 2, Ebra¬ 
him, was born in 1913 or 1914 and, accor¬ 
dingly, attained the age of 18 in 1931 or 

1932. It seems that, at the relevant date in 
1932 when the matters with which we have 
to deal in this suit took place the youngest 
of the three children had attained the age of 
18 years and the time for distribution had 
arrived. The original estimate of Khatiza 
Bibi’s estate which was filed in the mis- 
cellaneous proceedings for probate showed 
the value of the net estate as Bs. 1,11,802, 
upon which footing the share of capital 
of each of the two plaintiffs would have 
amounted to a value of approximately 
Rs. 21,000, while that of the son would 
have amounted to double that sum. It is 
fair however to point out that at a later 
stage a corrected statement was filed in 
consequence, it is said, of a mistake having 
been discovered in the original estimate, 
and under the revised estimate the shares 
of the two plaintiffs would have amounted 
to between Es. 14,000 and Rs. 15,000 each 
only. 

There has been a good deal of discussion 
in this appeal as to what exactly the cause 
of action set up by the plaintiffs is and it 
is important in this, as in all other cases, 
that it should be accurately appreciated at 
the outset. There is no doubt that the 
plaintiffs have pleaded and we concede that 
they put it forward as their principal plea 
that they were induced by a substantive 
fraud on the part of their father to give 
him a full and unqualified release and dis- 
charge in respect of their shares in their 
mother’s estate. They have pleaded that 
on 25th October 1932 their respective 
signatures were fraudulently obtained by 
defendant 1 to two documents which turned 
out to be powers of attorney authorizing 
three gentlemen in Rangoon to execute on 
the plaintiffs’ behalf and in their names 
an unqualified and absolute discharge in 
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defendant I’s favour in respect of the plain, 
tiffs’ shares in the estate. Those powers of 
attorney were in fact acted upon on 16th 
November 1932 and, accordingly, the two 
ladies found themselves in the position 
of having to overcome the two releases 
of that date before being in a position to 
maintain this suit for the administration of 
their mother’s estate. In order to do that 
they set up, as we have said, in the first 
place a case of positive fraud against their 
father consisting in substance of an allega. 
tion that they were tricked by him, with 
the assistance of a lawyer of Surat, into 
executing the powers of attorney upon the 
misrepresentation that they were merely 
documents required “for the management 
of the estate" in Rangoon. And upon that 
footing they have, quite consistently, asked 
for a declaration that the two releases are 
of no effect and are not binding on them. 
Put shortly, their case under that head is 
that their minds never went with their 
signatures and that, accordingly, the powers 
of attorney are not their acts and are void. 

But, in our view, upon a fair construe, 
tion of the plaint, the plaintiffs’ case went 
a good deal further than that. The plaint, 
as is unfortunately so often the case in this 
Court, is not well drafted. But, in our opi. 
nion, it pleads quite plainly, not merely a 
case consisting of the fraud to which we 
have drawn attention but also that defen. 
dant 1 both as the plaintiffs’ father and in 
his added capacity as the sole executor 
of the will, occupied a fiduciary position 
as between himself and his children, and 
that the plaintiffs executed the powers of 
attorney as a result of the "undue influence" 
of their father. In our view, there are, 
upon the face of the plaint, pleaded all the 
ingredients of this cause of action. Defen. 
dents I’s position as the executor of the 
will and the father and guardian of his 
minor children is clearly set out. The posi. 
tion of the two plaintiffs as pardanashin 
ladies who, throughout their lives, relied 
upon their father is distinctly pleaded. And 
it is specifically alleged, by para. 9 of the 
plaint, that defendant 1 took advantage of 
his position and exercised “undue infiuence" 
over the plaintiffs in obtaining the two 
powers of attorney in question from them. 
By para. 13 of the plaint it is alleged that 
the two releases in question which were 
executed on 16th November 1932 were 
obtained from the plaintiffs by undue in¬ 
fluence, fraud and misrepresentation as 
stated in paras. 7, 8, 9 and 10" of the 


plaint. And the declaration asked for that- 
the two releases are of no effect and are not 
binding on the plaintiffs is as appropriate, 
if not more appropriate, to a case of “undue- 
influence" than to a case of fraud. If we 
had entertained any doubt as to whether 
the plaint was understood by defendant 1 
as raising a case against him of “ undue in. 
fluence," that doubt would have been dis. 
polled by para. 10 of his own written state. 

ment, in which he says : 

This defendant emphatically denies that he, at 
any time, exercised undue iufluence upon the 
plaintifis, or induced them to do anything against 
their ^ill, or that he ever acted fraudulently to* 
wards the plaintiSs or perpetrated any fraud upon- 
them in any manner at any time. 

It seems to us that defendant 1 is there 
answering disjunctively a case both of un. 
due influence and of fraud. Though, as we 
have said, the pleadings in this case are not 
elegant, they are sufficient, to our minds, to 
raise a distinct case of undue influence in 
addition to the case of substantive fraud to 
which we have referred. We have been 
closely pressed by Mr. Clark on behalf of 
the appellant to say that we cannot allow 
a case of “undue influence" to be set up 
upon these pleadings. He refers to the case 
in 9 Lack 178.^ We have carefully conei. 
dered that case but we do not think that it - 
offers any obstacles to the conclusion, in- 
this respect, at which we have arrived. In 
the first place, in no nice a matter, as the 
consideration of the form of particular 
pleadings, it is improbable that any one 
case will form a reliable criterion as re- 
garde any other and, in any event, we have 
not the benefit of knowing exactly in what 
form the pleadings in the case before the' 
Privy Council actually were. The conclu¬ 
sion at which their Lordships of the Jndi* 
cial Committee arrived upon the facts and' 
pleadings in that particular case was that 
the facts constituting and pointing to un- 
due influence" were there pleaded, not as a 
cause of action in themselves, but merely 
as ancillary and incidental to, and in the- 
course of, the pleading of a substantive- 
fraud only. Upon that view of the matter 
their Lordships came to the conclusion 
that it was impossible for the plaintiffs to 
allege more than the actual fraud they had 
set up. As we read the pleadings in this 
case however they go a great deal further 
than that and it is, we think, possible from* 
the complex bundle of facta which have * 

1. Someshwar Du6t v. Trlbhawan Dutt,(1934)2l 
A I R P C 130=149 I 0 480=611 A 224 = ^ 
Luck 178 (PC). 
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leen set out iu the plaint in a rather con- 
fused way to distinguish a definite cause of 
action relating to “undue influence” in ad- 
dition to the one relating to a charge of 
positive fraud. 

It is convenient in this case perhaps that 
we should take the issue of fraud first. The 
story of the plaintiffs is that they observed 
strict purdah and that at the time at which 
the powers of attorney were obtained from 
them by their father and they were made 
to give blank forms of receipt for monies 
which their father claimed to have dis. 
bursed on their behalf during their mino. 
rity, the husband of plaintiff 1 was away 
from home, whilst the husband of plain¬ 
tiff 2 was told that she was to be taken to 
a doctor in Surat at a time when she was 
ill. In those circumstances, defendant 1 
took his two married daughters to Surat 
and got their thumb impressions upon a 
number of blank papers which were pro¬ 
duced. Each of the plaintiffs made thumb 
impressions on two such papers. They then 
went to the Fort, in which the Begistration 
Office at Surat is now situated, and there 
they say they executed the powers of attor- 
ney. Basool Bibi says: 

We then asked our father what these papers 
were for and be told us that they were the papers 
which were required to be given to our uncle for 
the management of our estate. 

Mariam Bibi told a similar story. She 
says: 

My father did not tell me that I was to execute 
a release document stating that I bad received all 
zny share. If he had stated that I would not have 
signed. 

It is then said that they were taken 
home and asked to sign a number of fur¬ 
ther blank papers, which they did, trusting 
to their father that everything would be 
all right. The next day their father left 
Hander and after that remittances were 
sent for a period of about two years. They 
then ceased and after this, and not until 
they told their husbands what had hap. 
pened. Suspicions were aroused and it then 
became clear to them that they were the 
victims of a fraud. Their case is that the 
blank papers which they signed were filled 
in as receipts afterwards, each share total, 
ling Bs. 21,000, and that this money was 
never paid to them by their father at all. 
Mr. Cowasjee urges that if it is proved that 
the receipts up to the time of 25th October 
1932 were in respect of moneys actually 
paid and as the full share of their inherit, 
ance, it was quite unnecessary for their 
father to send them further remittances 
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and that this was done in order to allay 
their suspicions after the release bad boen 
executed by their uncle in Bangoon. 

There is a strong conflict of evidence as 
to what took place in Bander before defen- 
danb 1 left for Rangoon with the power of 
attorney. His case is that he had been given 
receipts by his daughters at various times in 
respect of payments of money which were 
their share of the inheritance under their 
mother’s will. The earliest of these are dated 
15th June 1930 and they deal with sums al¬ 
leged to have been paid from 6th May 1918 
to 7th May 1924, i. e. for payments out of 
the estate, starting from the day after their 
mother’s death. Defendant I’s story is that 
he carefully explained his disbursements 
on different occasions to his daughters and 
kept an account book and went through 
the accounts with them. At the time of the 
signing of the power of attorney, there was 
a balance due and receipts had not been 
given for the sums which had been finally 
paid. He took his daughters to Mr. Gandhi, 
an advocate in Surat. They removed their 
veils and Mr. Gandhi then had the receipts 
in his possession and the daughters acknow. 
ledged the receipt of the amounts. This, 
of course, is in flat contradiction of the 
story that some of the receipts were ob¬ 
tained after visiting the Fort to sign the 
power. It is also said that the situation was 
carefully explained to them by this advo- 
cate and that they executed the powers of 
attorney knowing exactly what they were 
and entirely of their own free will. 

The learned trial Judge has been unable 
to accept the story of the plaintiffs and 
has come to the conclusion that they were 
well aware of the contents of the powers 
on the date on which they executed them. 
We are not prepared to disturb this finding 
of fact which arises out of a very difficult 
conflict of evidence in circumstances in 
which the learned trial Judge had the par¬ 
ties before him. It is true that the evidence 
of some of the defence witnesses was taken 
on commission. But as the learned Judge 
has found that the plaintiffs have failed to 
discharge the burden of proof cast upon 
them in the circumstances, this fact alone 
must have great weight with the Appellate 
Court. 

In the course of the protracted hearing 
before us we have been satisfied that much 
that has been stated on either side is un¬ 
true. The plaintiffs tried to make out that 
they were not on good terms with their 
father after their marriage and that he 
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gave them no gifts at all. This is strenu¬ 
ously denied and there are marked discre. 
pancies in the evidence given on behalf of 
the plaintiffs in an endeavour to substanti¬ 
ate it. If the plaintiffs’ story be true, the 
receipts were prepared subsequent to the 
date upon which Mr. Gandhi says he saw 
them and we feel difficulty in accepting 
their version on this account. Rasool Bibi’s 
husband, Hassan Ali Sadater, says that he 
had no idea that his wife would be taken 
by her father to a doctor and that, if Ariff 
Bham, his sister-in-law’s husband, said 
that he was so given to understand it is not 
true. This is plainly pleaded in para. 8 of 
the plaint. 

Then Rasool Bibi says that they were 
induced to sign blank sheets of paper, some 
of which bore stamps and some did not. 
On the other hand, it is clear that all the 
receipts produced were stamped. There are 
many small discrepancies in the evidence 
for the plaintiffs. In respect of the cessa. 
tion of remittances from their father the 
daughters say that they grew suspicious 
because payments had been stopped. But 
from the letters which were written to 
them on 12th June 1935 and 14th Septem¬ 
ber 1935 by their father it is clear that 
this is not true. 

It is elicited that in 1927 the two 
husbands of the plaintiffs made a trip to 
Rangoon. This was admitted by Rasool 
Bibi’s husband, Hassan Ali Sedater, and by 
Rasool Bibi herself. But Mariam Bibi’s 
husband denies that he ever came to Ran¬ 
goon about a year after his marriage. It 
has been suggested that his reason for con. 
coaling that is that the two husbands came 
to Rangoon in order to make inquiries about 
the estate of Khatiza Bibi and that they 
knew all along that their wives were get- 
ting sums of money under her will. Upon 
the issue of positive fraud therefore we 
have come to the conclusion that the plain, 
tiffs have not succeeded in proving that 
this fraud was practised upon them and 
that the finding of the trial Judge ought 
not to be disturbed. 

As to the case of undue influence, we are 
informed by the very first paragraph of the 
plaint that the two plaintiffs are purdana. 
shin ladies and Mr. Clark, on behalf of the 
plaintiff, has displayed no little anxiety lest 
we should deceive ourselves into regarding 
that condition as constituting some sort of 
automatic disability on the part of these 
plaintiffs in their dealings with their father 
which have resulted in this suit. We desire 
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to reassure the appellant that there is no 
misunderstanding in our minds. We accept 
however the fact that the two plaintiffs if 
not actually pardanashin ladies, were at least 
persons who conformed to some considerable 
extent to pardanashin habits. But we do not 
propose to allow that fact any greater weight 
than is due to it as one only of the sui. 
rounding circumstances in which we have 
to consider the question of undue influence. 
But having said that it is equally right 
that we should say that we do regard the 
circumstance that the plaintiffs were two 
young Muslim women and that they had 
been brought up under their father's care 
in conformity with pardanashin principles 
as an important one which has to be taken 
into account, with the other circumstances 
of the case in considering the length to 
which the respondent ought to have gone 
to see that in their transactions with him 
the plaintiffs were altogether free from his 
influence. We propose now to consider the 
position which defendant 1 occupied. 

Defendant 1 was the father of the two 
plaintiffs who since their mother's death in 
1918 and until they were given in marriage 
in 1926 had lived under his care. He was 
also the sole executor of their mother's will. 
And he was the natural guardian of their 
persons and the testamentary guardian of 
their property. No Court has ever attemp- 
ted a precise definition of’'undue influence.” 
It is a question for the Judge in the circum¬ 
stances of each particular case. But in 
India and Burma there is contained in 
S. 16, Contract Act, a statutory definition of 
"undue influence" : 

16. (1) A contract; is said to be induc^ by 
“undue influence” where the relations subsisting 
between the parties are such that one oftheparties 
is in a position to dominate the will of the other 
and uses that position to obtain an unfair advan¬ 
tage over the other. 

(Q) In particular and without prejudice to the 
generality of the foregoing principle, a person is 
deemed to be in a position to dominate the will of 
another : 

(a) where he holds a real or apparent authority 
over the other, or where he stands in a fiduolnty 
relation to the other ; or 

(b) where he makes a contract with a person 
whose mental capacity is temporarily or per¬ 
manently aflected by reason of age, illness, ot 
mental or bodily distress. 

(3) Where a person who is in a position to 
dominate the will of another, enters intoacontr«t 
with him, and the transaction appears, on the 
face of it or on the evidence adduced, to be uncon¬ 
scionable, the burden of proving that such oontraos 
was not induced by undue influence shall lie u^n 
the person in a position to dominate the will oft 
other. 
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We entertain no doubt that, in relation 
to the release obtained by defendant 1 in 
this case from his own ohildren, imme¬ 
diately after they had attained the age of 
legal majority, the actual relationship of 
parent and child and a fortiori the added 
relationship of eseoutor and benedoiary 
and of guardian and ward, are, taken in 
conjunction with the facts of this case, 
amply sufficient to raise a prima facie case 
for attributing to defendant 1 that “domi¬ 
nating position" which is the first of the 
statutory requirements of S. 16, Contract 
Act. In saying that we have taken no 
account of the fact that the two plaintiffs in 
this case were Muslims and were pardana- 
ehin or semi.pardanashin women. The later 
circumstance by no means weakens the 
conclusion at which we have arrived and if 
it has any influence at all, it points rather 
to a fiduciary relationship than to a condi¬ 
tion of emancipation. We^see no reason in 
considering what is or is not a “dominating 
position" to discard altogether the well- 
known equitable principles which are appli. 
cable to the same relationship in England. 
The influence is to be inferred from the 
special relationship between the parties, 
quite apart from proof of actual fraud or 
unfair advantage. It is established beyond 
doubt in English law that a special rela- 
tionship of confidence does exist between 
parent and child, notwithstanding that the 
child is actually of age at the time the 
transaction takes place: see 1 Edn 338;^ 
(1845) 7 Beav 551.^ In the latter case, 
Lord Landgale M. B. observed : 

Kobody has ever asserted that there cannot be 
a pecuniary transaction between a parent and a 
child, the child being o£ age; but everyone will 
affirm in this Court that if there be a pecuniary 
transaction between parent and child, just after 
the child attains the age of 21 years, and prior to 
what may be called a complete “emancipation" 
-without any benefit moving to the child, the pro¬ 
sumption is that an undue influence has been 
exercised to procure that liability on the part of 
the child .... 

In our view, these principles are equally 
tipplicable to a case under S. 16, Contract 
Act. Having regard to the relationship 
between the plaintiffs and defendant 1, to 
the plaintiffs age, to the circumstance that 
they were pardanashin or semi.pardana- 
•shin women, to their natural confidence in 
their father and to the absence of their 
liusbands and of any independent person 
to advise them, we have no doubt that in 

2. Carpenter v. Heriot, 1 Edn 838. 

8. Archer v. Hudson, (1845) 7 Beav 651 = 8 Jut 
761. 


this case defendant 1 was "in a position to 
dominate the will" of the plaintiffs at the 
time he obtained from them the powers of 
attorney which ultimately gave rise to the 
releases in question. 

We have then to consider whether, "on 
the face of" the transaction itself and “on 
the evidence adduced," the transaction was 
unconscionable. We have equally little 
doubt that it was. The effect of what these 
two young women did was to furnish their 
father with a full unqualified discharge, to 
which he was not in law entitled as of 
right, in respect of his dealings with their 
shares in their mother’s estate over ‘ a 
period beginning with the day after that on 
which she died. They in fact surrendered 
to their father for no consideration their 
right to require a strict account of how 
their money had been dealt with and of 
what it consisted. It will be seen later in 
this judgment that wa cannot accept the 
view that any serious attempt was made 
by defendant 1 to furnish the plaintiffs or 
either of them with such accounts as were 
within their comprehension or with any 
independent means of understanding and 
questioning them. In our view, therefore, 
the transaction was, on its face and on the 
evidence, 'unconscionable’ in the sense that 
defendant 1 obtained from it for no consi. 
deration a complete discharge from his 
obligation to account. In those circum. 
stances, under sub-s. 3 of S. 16, Contract 
Act, the onus of proving that the power of 
attorney and the consequent releases were 
not obtained by 'undue influence’ lies upon 
defendant 1. 

For these reasons, in our view, the burden 
lay heavily upon defendant 1 to establish 
that the two plaintiffs were when on 25th 
October 1932, they executed the two 
powers of attorney of that date, in such a 
position as would, having regard to all the 
circumstances, enable them to form a free 
and unfettered judgment, independent al¬ 
together of his control. That is the ques¬ 
tion, then, to which we have addressed our 
minds and again we do not propose to 
relate the facts at length. In our view, 
defendant 1 has failed, and failed signally, 
to discharge the burden which lies upon 
him. The two plaintiffs were, at the time 
the transaction took place, both married 
women. Yet no attempt waa made by the 
father to procure for them the advice even 
of their own husbands. The whole transac¬ 
tion, involving an extremely complicated 
question of account, was hurried through 
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in the course of four days at most. The 
two plaintiffs were, on defendant I’s own 
story, taken to the office of a lawyer of 
Surat of his own choice and there, in the 
course of what seems to us to have been 
a most perfunctory interview, they were 
asked, in their father’s presence, whether 
they desired to execute the documents in 
question. 

As far as we know, Mr. Gandhi, the 
lawyer, took no trouble to procure the will 
itself or to explain its terms to the two 
plaintiffs. He did not go through with 
them meticulously and item by item the 
books of account which defendant 1 says 
he had. And we are by no means satisfied 
upon the evidence that any such books of 
account relating to the plaintiff’s shares 
and the income from them ever existed. If 
they did exist, there is no evidence whatever 
on the record to show that they were in a 
form which the two plaintiffs could possi¬ 
bly have understood. And moreover we 
have difficulty in understanding why defen¬ 
dant 1 should have parted with them 
seeing that they were the only record of 
what his transactions had been. Even if 
the accounts existed and had been kept 
properly and well, it is to our minds diffi¬ 
cult to believe that, without assistance, the 
two plaintiffs could have understood what 
the meaning of them was and to what 
extent their rights and the interests were 
affected by them. 

When we look at the power of attorney 
itself we find that it contains an unquali¬ 
fied acknowledgment by the two plaintiffs 
both of the fact that the value of the capi¬ 
tal and the income of their shares amount, 
ed to Es. 21,000 and that by driblets over 
a period commencing with the day after 
their mother’s death they had received 
that sum in full. Not only that, but it is 
said that they bad received it partly in 
cash and partly in the form of maintenance, 
payment of expenses and so forth. We can 
conceive no case in which it was clearer 
that a heavy duty lay upon defendant 1 to 
see to it that his children had all the 
means of understanding how the capital 
and income of their shares had been dis- 
posed of, that they were advised from an 
independent source of their rights in rela- 
tion to the estate and that they were in a 
position to gj.ve him the complete and 
absolute discharge which he asked for of 
their own free will and not because of their 
affection, respect or fear of their parent. 
This becomes, in our view, all the more 
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apparent when one considers that defen¬ 
dant 1 was asking his children to give hin> 
a release to which he had no legal right 
whatever. An executor is not as of right 
entitled to a release from his beneficiary, 
and it seems to us that in asking the two 
plaintiffs to give him a full discharge iu> 
respect of the estate, an unusually heavy 
burden lay upon him to make sure that 
they knew and understood exactly what 
they were doing. In all these respects we 
think that defendant 1 has failed to dis- 
place the presumption of undue inffuence* 
which rests upon him. 

Mr. Clark however has contended that, 
even if this view is to prevail, the suit- 
must, nevertheless, fail on the ground of 
limitation. The powers of attorney were- 
executed on 2dth October 1932 and the 
two releases were executed on 16th Novem¬ 
ber 1932. This suit was begun by a plaint 
dated 2nd March 1936. The relevant Article- 
of the Sch. 1 to'the Limitation Act 1908^ 
is Art. 91, which provides that the period* 
of limitation within which a suit to cancelt 
or set aside an instrument of the character 
of these releases is a period of three years 
from the time "when the facta entitling, 
the plaintiff to have the instrument can. 
celled or set aside became known to him." 
It seems to us that the first question to- 
consider is, what is "the instrument" which 
the plaintiffs are seeking to have cancelled 
or set aside in this suit ? To our minds, the 
answer to that question admits of no doubt 
whatever. It seems to us that the proper 
answer is to be found in the plaint itself. 
It is as plain as anything can be that what 
the plaintiffs are asking to have met aside 
by their plaint are the releases of 16th 
November 1932. The relevancy of this 
question in this case lies in the fact that 
the learned Judge in the Court below has 
accepted the view—and we also accept it— 
that the two plaintiffs were fully aware at 
the time when they executed the powers of 
attorney of their contents. If that is so, 
then, apart altogether from the question or 
undue influence, it is difficult to see how, 
as regards the powers of attorney, they 
could escape the provisions of Art.91. And. 
the view therefore that Mr. Clark has been 
persistent in pressing upon us is the view 
that what the plaintiffs ought, if they are 
right, to have set aside are the powers of 
attorney and not the releases. We are quite 
unable to accept that view. In the firsts 

place, the instrument to be cancelled or set; 

aside which is referred to in Art. 91 is thati' 
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jinsbruniODt which the plaintiffs themselves 
ifaave actually asked to have caocelled or 
^et aside. The plaintiffs for the purpose of 
answering the plea of limitation, are enti¬ 
tled to require the Court to take the plaint 
and to look at the instrument, whatever it 
is, that they have actually asked to have 
set aside. If that is done in this case, then 
it is plain, beyond all possible argument, 
that they have by their plaint in this case 
asked to have set aside the releases, and 
not the powers of attorney, and, in our 
view, in having done that they were quite 
right. The obstacles to their success in this 
administration suit are the releases and not 
the powers of attorney. The powers of at¬ 
torney, as such, afford no obstacle to this 
suit. And indeed, in order to cancel or set 
them aside, no suit was necessary at all, 
because the plaintiffs themselves were in a 
position at any moment to revoke them. 
What had to be set aside in this case was 
the releases and those are the documents 
which) in our view, the plaintiffs have 
rightly attacked in this suit. The relevant 
<luestion therefore under Art. 91, Limita¬ 
tion Act, is, in this case whether the plain, 
tiffs were aware of the facts entitling them 
to have the releases cancelled or set aside 
more than three years before the suit 
began. 

In our opinion upon the evidence they 
were not so aware. We have considered 
the evidence carefully and we accept it as 
a proved fact that the plaintiffs, although 
they may have been aware of the contents 
of the powers of attorney, had no know¬ 
ledge that releases had actually been exe- 
cuted in pursuance of them until some date 
in 1935. The central fact, as it seems to us, 
ontitling a person to have an instrument 
set aside is the fact that that instrument 
exists. The plaintiffs did not know, as we 
think, of the existence of the releases until 
1935 and, accordingly, it was not until the 
date that any period of limitation began to 
run against them under Art. 91, Limitation 
Act. Mr. Clark has cited no authority to 
show that, by any doctrine of constructive 
notice, they are to be deemed to have had 
knowledge of the existence of the actual 
releases at any earlier date. Nor, as far as 
we are aware, does any such authority 
exist. And, in any case, we should have 
been reluctant in a case such as this to 
apply any equitable principle to assist defen. 
dant 1 to take advantage of his own undue 
influence in procuring the execution of the 
powers of attorney. 


Id the circumstances therefore and in 
view of the fact that this suit is—in our 
view rightly—a suit to set aside the two 
releases dated 16th November 1932, the 
plaintiffs were entitled, first, to a decla¬ 
ration that they are not bound by those 
two releases, and, secondly, to the full and 
complete administration order for .which 
they ask. That is not quite the end of the 
matter. Mr. Clark, on behalf of the appel- 
lant, now seeks, with admirable resource, 
to contend that even if he has to submit to 
an administration order on the ground that 
he cannot avail himself of the two releases 
obtaiued by defendant 1, he is entitled to 
have a declaration which in effect was 
made by the learned Judge in the Court 
below that defendant 1 is entitled to cre¬ 
dit for Rs. 21,000. He bases that conten¬ 
tion, as we understand him, upon the facts 
that the two powers of attorney contained 
recitals to that effect, that the releases con¬ 
tained recitals to that effect, that certain 
receipts said to have been executed by the 
plaintiffs in October 1932 acknowledged 
that they have received Es. 21,000 and 
that certain other verbal acknowledgments 
were made by the plaintiffs. 

In our view this contention is unsound. 
This suit is an administration suit, in 
which the plaintiffs have asked, quite 
simply, for administration of their late 
mother's estate. To that claim a simple 
answer was given, namely that inasmuch 
as they had given defendant 1 a release, 
they were not entitled to an administration 
order. No question whatever arises on 
these pleadings at this stage as to whether, 
if there is to be an administration order, 
the plaintiffs have received particular sums 
or not. It is true that in the Court below 
the plaintiffs' evidence was directed, 
wrongly in our opinion to this question. 
And it is true, also, that to some extent it 
was impossible to.get the facts upon which 
the Court could exercise its discretion in 
granting or refusing an administration order 
without dealing also with the facts relating 
to the circumstances in which the receipts 
were given. But, in our opinion, the impor¬ 
tant thing to bear in mind is that this is 
an administration suit in which, if an ad. 
ministration order is made, the ordinary 
accounts and inquiries will follow. 

It would, we think, be altogether pre- 
mature at this stage to prejudice the ques¬ 
tion—one way or the other—as to whether 
defendant 1 will succeed in accounting or 
not. When an administration order has been 
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made, the question which arises on making 
it and which has to be worked out in the 
administration proceedings is not simply 
whether defendant 1 has paid sums of 
money to the plaintiffs or applied sums of 
money on their behalf. The question is far 
more complex than that. The question will 
be, first, what was the capital of this estate 
and how it has been dealt with? The 
second question will be what was the in¬ 
come of this estate and how it has been 
dealt with ? And in determining those ques¬ 
tions—and particularly the latter of them 
—it is not a matter merely of what has 
been paid or applied by defendant 1 but 
whether what he has paid or applied— 
whatever it may be—has been rightly paid 
or applied by him or not, having regard to 
his duties under the will as executor. It 
may or may not be a fact that the plain, 
tiffs have received Es. 21,000 in cash or in 
kind. Even if it is a fact, it by no means 
follows that defendant 1 is entitled to a 
credit for that sum or for any other parti¬ 
cular amount. What will have to be con¬ 
sidered when the plaintiffs ask for credit 
for particular items will be whether he is 
entitled to that credit, having regard to his 
legal obligations as executor. 

Upon that view of the matter, it will 
readily be seen how easily the plaintiffs’ 
position could be prejudiced by any such 
sweeping declaration as defendant 1 now 
asks to have inserted in the administration 
order. It is just by taking such short cuts 
as this that the working out of adminis- 
tration suits in this Court is made so diffi¬ 
cult and confusion so often follows. We 
cannot too strongly say that it almost in¬ 
variably follows that a departure from the 
established course of working out an admi. 
nistration decree results in the long run in 
confusion and delay and very often in injus¬ 
tice to the parties. In our judgment, what 
the plaintiffs are entitled to in this suit is, 
first, a declaration that the two releases 
dated 16th November 1932 are not binding 
upon them, and, secondly, a full and clean 
administration order in the usual form. 

This Court has more than once drawn 
attention to the form in which decrees are 
drawn up. The decree which was drawn 
up in this case is an example of what has 
been pointed out many times before. The 
oflScer of the Court who is responsible for 
drawing up the decree of 27th August 1937 
has merely copied out a few words from 
the judgment of the learned Judge. That 
is not the proper way in which the work 


should be done. And we have no doubt 
that the learned Judge on the Original 
Side himself, had he been aware that such 
a decree was to follow his judgment, would 
himself have disapproved. What the plain, 
tiffs are entitled to have is an administra- 
tion decree in the proper form, prefaced 
by the proper declaration and with such 
adaptations as the nature of the case may 
require. It is not right that this Court 
should issue an order, purporting to be an 
administration order, in the form that de. 
fendant 1 "do render a full and true account 
of the properties of his wife, Khatiza Bibi 
deceased, and their income.” It is quite 
meaningless. The Deputy Registrar has 
only to turn to the Code of Civil Procedure, 
as adapted by the Buies and Orders of this 
High Court, to see in what form an admi. 
nistration decree should be. And we much 
deprecate the sort of work which results in 
decrees of this kind. In this connexion it 
is impossible not to blame also the advo- 
cates for the parties, who are indifferent as 
to the form in which the decrees they obtain 
are drawn up. The advocates in this case 
owed a duty not only to their own clients 
but to the Court to see that the decree was 
drawn up properly and there are provisions 
in the rules of the Court which are parti- 
cularly designed in order that they may 
have the opportunity of doing so. 

In our judgment, this appeal must sno- 
ceed to the extent we have indicated in this 
judgment. A decree must now be drawn 
up declaring in proper language that the 
two plaintiffs respectively are not bound 
by the respective releases of 16th Novem» 
ber 1932 and for the administration of the 
estate of Khatiza Bibi, deceased. As to the 
costs of the hearing on the Original Side 
and of this appeal, we think that a special 
order must be made. In the Court below 
an issue of positive fraud was raised by the 
plaintiffs against defendant 1 which failed 
and which necessitated the taking of a 
great deal of evidence. We are satisfied, 
upon the evidence, that a large part of the 
story told by the plaintiffs of the manner 
in which they were induced to execute the 
documents of 25th October 1932 was un¬ 
true. On the other hand they have suc¬ 
ceeded upon the issue only of undue influ¬ 
ence. In all the circumstances we thina 
that the proper order to be made as to 
costa is that each side shall bear its o^ 
cost of the suit on the Original Side, we 
think however that as regards tMs appew 
the appellants are entitled to their costs as 



1839 U So Maung V. J. 

ftgainst defendant 1 and ■we shall make an 
order accordingly fixing a special advocate's 
fee of twenty gold mohurs over and above 
the scale fee. The costs of the proceedings 
consequent upon the administration decree 
will, of course, be dealt with at a later stage 
upon the further consideration of the suit. 
As regards defendant I's cross-appeal it 
must be dismissed with costs. 

D.S./r.k. Appeal partly allowed. 
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Ba U and Mackney JJ. 

U So Maung and another —Appellants. 

V. 

J. Thom — Respondent. 

First Appeal No. 53 of 1938, D/. 31at 
March 1939, against decree of Asst. Dist. 
Court, Bassein. D/- 15th January 1938. 

(a) Limitation Act (1908), S. 20 — Agent 
Burmese BuddhUt (Fer Mackney J,)* 

A Burmese Buddhist husband is not necessarily 
the agent oi his wife \ A J R 2931 Rang 262 
(SB),Rel.on. [P 288 C 1] 

(b) Limitation Act (1908), S. 20 — Agent — 
Implied authority mutt at least be shown (Per 
Mackney J.), 

It may be that no formal authorization is 
required under 8 . 20 but it must be shown that 
there was at least implied authority : A I R 2929 
P G 297, Rel. on. [P 288 0 2 ] 

* (c) Limitation Act (1908), S. 21 (2)—Term 
*'}oint contractors” includes joint mortgagors 
^ Payment of interest by one does not save 
limitation as against other — Claim against 
other is barred personally as well as against 
share of property pledged by him. 

The term “joint contractors” in 8 . 21 (2) also 
includes joint mortgagors : A I B 2929 Mad 881 
and AI B 1938 Cal 229, Bel. on. [P 288 C 2] 

Section 21 ( 2 ) must be read in conjunction with 
8 s. 19 and 20. Hence payment of interest as such 
by one of the j'oint mortgagors who is not an 
agent of the other does not itself serve to keep 
alive the debt as against the other who has not 
authorized the payment. The claim against the 
other is barred personally as well as against the 
share o! the property pledged by him. For, each of 
the contractors is a principal (although it may 
appear that one is as it were a surety for the other); 
the one does not give authority to the other to 
pledge the share of the one for the other’s debt. 
The relationship of principal and surety does not 
.exist between j'oint contractors; each does the 
pledgings in respect of his own liability; that 
liability extends to the whole debt while the liabi¬ 
lity exists, and so the pledge refers to the whole 
debt; but it is not a pledge which can be dis¬ 
associated from the liability incurred. It could 
only be so if there were an express agreement to 
that effect. Consequently, when the liability of 
one of the joint contractors ceases, his share of 
the property pledged as security is also discharged 
from liability: Case law discussed. [P 289 0 1 , 2] 
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(d) Buddhist Law (Burmese) —Husband and 
wife have equal rights in jointly acquired 
property. 

The Burmese Buddhist husband and wife have 
equal rights in their hnapazon or jointly acquired 
property. [p 291 q 1 ] 

U Sein Tun Aung — for Appellants. 

E. Hay — for Bespondent. 

Mackney J,— This appeal arises oufc of 
a suit filed on 8bh January 1937 for reco- 
very of Es. 10,000 with interest by sale 
of certain properties mortgaged by equit- 
able mortgage by the defendants-appellanta 
U So Maung and Ma Chaw who are hus¬ 
band and wife. It has been established that 
the plaintiff-respondent, J. Thom, lent the 
defendants-appellants Es. 10,000 on 18th 
January 1924; that they executed a promis¬ 
sory note in his favour for that amount; 
that as security for the payment of the 
amount they deposited the title deads of 
certain properties with the object of creating 
an equitable mortgage thereon in favour 
of the plaintiff; that interest on the loans 
had been paid at various times the last 
time being on 10th February 1928; and 
that these payments had been made by 
U So Maung alone and not by his wife, 
Ma Chaw, The suit was not opposed by U 
So Maung, but Ma Chaw, whilst admitting 
the execution of the promissory note andi 
the deposit_ on the title deeds, contended 
that the claim against her was time.barred. 
In the original Court this claim was dis-' 
allowed and a decree for sale was granted 
against both the defendants. Both the 
defendants now appeal to this Court. 

It has been urged before us, for the first 
time, that the memorandum evidencing the 
deposit of the title deeds was such as to 
need registration, and not having been 
registered was inadmissible to prove the 
alleged mortgage. I do not think that there 
is any force in this contention. It was never 
suggested in the original Court that the 
note on the back of the promissory note 
was anything more than a note of the title 
deeds which had been deposited. There is 
nothing to show that it was intended to 
record the agreement between the parties. 

It is headed : "Deposit of title deeds,” and 
then follows a list of property signed by U 
So Maung and Ma Chaw; whereas the pro¬ 
missory note itself is written by hand; this 
list is typewritten. It is not suggested that 
the list was made out at the time the pro¬ 
missory note was executed. I do not think 
that the words "deposit of title deeds” can 
be construed to mean "we deposit the title 
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deeds of the undermentioned property as 
security for the loan we have taken today,” 
I think it means no more than what it 
purports to be, namely a list of holdings 
the title deeds of which had been deposited. 
In any event, as this point was never 
raised in the lower Court, no evidence was 
adduced to show that the writing was 
intended to be the record of the agreement 
•between the parties. 

The next point taken is that U So Maung 
can in no sense of the word be held to have 
acted as Ma Chaw’s agent; nor was there 
any evidence that at the time he made any 
of the admitted payments of interest he 
was doing so as the agent of Ma Chaw. 
S. 20, Limitation Act, there, could not be 
■invoked to extend the period of limitation; 
and under S. 21, Cl. 2 of the Act, U So 
Maung and Ma Chaw being joint contrac- 
tors, Ma Chaw, by reason only of a pay¬ 
ment made by U So Maung could not 
become chargeable in view of anything 
enacted in S. 20. 1 do not think that it can 
be disputed with any success that there is 
no evidence whatsoever to show that U So 
Maung was acting as the agent of Ma Chaw. 
A Burmese Buddhist husband is not neces- 
sarily the agent of his wife. In this parti- 
^cular case it has to be shown that he was 
in fact her agent : see 9 Hang 524.^ 

It is stated that for some years U So 
Maung had transacted all business relating 
to the joint property as his wife suffered 
from a weak heart. This however is surely 
not sufficient to establish that in this par. 
ticular case also he was acting as his wife’s 
agent in paying interest so as to renew 
the period of limitation as against her. 
Mr. Christiansen, a witness for the plaintiff, 
states that on one occasion he went to see 
U So Maung and Ma Chaw and spoke to 
them about the repayment of the loan : he 
says that they told him that it was not 
the proper time when properties would 
fetch good prices, and they asked him to 
write to Mr. Thom asking him to await 
payment. Later U So Maung came to him 
and said : 

Mr. Christiansen, ask Mr. Thom to wait, and in 
future please do not mention about money matters 
within the hearing of my wife, who has a weak 
heart. 

How this can be said to prove that U So 
Maung was acting as his wife’s agent in 

1. N. A. V. B. Chettyar Firm v. Maung Than 
Daing, (1931) 18 A I B Bang 262=134 1 0 
1252=9 Bang 524 (S B). 


the payment of interest, I do not under¬ 
stand. U So Maung says : 

My wife and myself do not have separate pro- 
pertiea or money. For petty expenses my wife 
gives out the money. But for expenses involving 
large sums it is 1 who pay out the money. And 
for debts amounting to large sums it is I who pay 
out the money. 

Here, again, these words cannot be coa. 
strued to mean that U So Maung had carte 
blanche from his wife to act as he thought 
fft with the joint property. It may be that 
no formal authorization is required under 
the Section, but it must be shown that there 
was at least implied authority : 57 I A 1.* 

The circumstances of the case must indi¬ 
cate that there was this implied authority. 
There is nothing in the circumstances of 
the present case from which we could infer 
that U So Maung had authority to pay 
interest on the loan on behalf of Ma Chaw. 
It has now to be considered whether the 
appellant, Ma Chaw, can show that she 
comes under the benefit of Sec. 21, Gl. 2, 
Limitation Act. It has not been seriously 
disputed by the respondent that U So 
Maung and Ma Chaw, in respect of the 
equitable mortgage made by them, were 
not joint contractors. It seems to me obvious 
that joint mortgagors are also joint con. 
tractors, and this view has been taken by 
other High Courts : see for iustance 53 Mad 
119^ and 42 G W N 18.^ No difficulty should 
be created by the special mention of “mort- 
gagees” in this Section, because it was 
desired to cover the special case where an 
acknowledgment of liability under Sec. 19 
has been made by one of several joint mort¬ 
gagees so as to save limitation for a suit 
for redemption by the mortgagor. 

It is conceded by the learned counsel for 
the respondent that S. 21, sub.ol. 2 of the 
Act, certainly exonerates Ma Chaw from 
personal liability under the bond, .see 59 
Cal 1128® at p. 1130 where it was held 
that the payment of interest by a debtor 
does not save limitation against his oo.deb- 
tors whose agent the payer was not. lu 
that case a reference was made to the case 

2. National Bank of Upper India, Limited v* 

Bansidhar, (1929) 16 A I B P 0 297=121 

I 0 193=67 I A 1 (P 0). 

3. Thayammal v. Mubakumataswami Chettla^ 

(1929) 16 A I B Mad 881=121 I 0 869=68 

Mad 119=67 M L J 688. 

4. Azizur Bahaman Osmani v. Upendra Nath 

Samanta, (1938) 26 A I B Cal 129=66 OBJ 

104=42 0 W N 18. 

5. Jogeshchandra v. Monindranarain, (1932) 1“ 

A IR Cal 620=138 I 0 740=69 Cal 1128= 

65 0 L J 347=36 OWN 487. 
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90 I 0 774,® and ib was stated that in 

the latter ease ib -was merely decided that : 
-the expression ‘person liable to pay* in 8eo. 20, 
'Limitation Aot, does not mean the entire body of 
persons liable to pay the debt, but eaoh individual 
debtor who would be liable for the whole debt. 
Under the law, eaoh oo^mortgagor is liable for the 
entire debt secured by the mortgage, and a pay< 
■ment by any of them towards interest would operate 
to extend limitation. But it is not said in so many 
words that the period of limitation is extended 
against co-mortgagors by a payment made by one 
of them, 

In the case in 90 I 0 774,® S. 21, Limi¬ 
tation Act, was nob considered. The learned 
counsel for the respondent contends that 
the security given by Ma Ohaw was given 
for the debt and operates so long as the 
debt is alive against either herself or. U 
Bo Maung. He argues that the position of 
Ma Chaw is the same as that of a person 
who without taking any money himself, 
allows a friend to take and offer his pri¬ 
vate property as security for a loan taken 
by the friend. I do not think that this is 
a correct interpretation of the contract 
-entered into by the parties. 

It does not appear to me reasonable to 
say that, although Ma Chaw is not charge¬ 
able by the act of U So Maung, yet her 
property is chargeable. The money was 
jointly borrowed and jointly security was 
given: each of them was severally liable 
for the whole amount. But if the liability 
of anyone of them ceases, then clearly the 
Becurity given by that person also ceases 
to operate: each of the contractors is a 
principal, (although it may appear that one 
is as it were a surety for the other); the 
one does not give authority to the other to 
pledge the share of the one for the other's 
debt. The relationship of principal and 
surety does not exist between joint con. 
tractors : each does the pledging in respect 
of his own liahillty; that liability extends 
to the whole debt while the liability exists, 
and so the pledge refers to the whole debt; 
but it is not a pledge which can be disso¬ 
ciated from the liability incurred. It could 
only be so if there were an express agree, 
ment to that effect. Consequently, when 
the liability of one of the joint contractors 
ceases, his share of the property pledged as 
security is also discharged from liability. 

Beference was made by the learned coun¬ 
sel for the respondent to certain cases deal, 
ing with the position of the mortgagor and 
4he purchaser of the equity of redemption 
when interest has been paid by the mort- 

■6. Aobola Soudari v. Doman Sundari, (1926) 13 

A 1 B Oal ld0=901 0 774. 

1939 B/37 & 39 
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gagor or by the purchaser after the pur¬ 
chase: see 32 Cal 1077,^ 33 Cal 1278® and 
54 Cal 179.® But these oases turn on the 
interpretation of Ss. 19 and 20, Limitation 
Act, and the meaning of the expression 
liable to pay,” and it cannot be said that 
such a purchaser and the original mortga- 
gor are joint contractors so as to enable 
the purchaser or mortgagor to bake the 
benefit of S. 21, Cl. 2 of the Act. 

In (1886) 11 A C 639*® their Lordships 
of the Privy Conncil did not have to con. 
eider the effect of S. 21, Limitation Act; 
they were dealing with the law of limi. 
tation as it stood in New Brunswick, and 
it does not appear that there was there 
any enactment similar bo S. 21 of the Indian 
Act. 44 Mad 544*^ is a similar case dealing 
with the position of the purchaser of the 
equity of redemption who pays interest 
and thereby gives a further period of limi¬ 
tation for execution of the decree. He is 
a person liable to pay” the mortgage debt 
within S. 20, Limitation Act. Of course, 
no reference was, nor could be, made to 
S. 21 of the Act. 

In 58 Mad 418*^ it is pointed out that 
there is a oonfiiot of decisions among the 
High Courts in India as to whether the 
restriction in Cl. 2 of S. 21 applies only 
to the personal liability of the joint con¬ 
tractors, or even to the liability of the 
mortgaged property. It was nob however 
necessary for the learned Judges to base 
their decision in the case on that point, 
and they said no more about it than 
that if they had to base their decision on 
that point they would be bound to follow 
the decision of the Madras High Court and 
apply the restriction to the liability of the 
mortgaged property or refer the matter for 
the decision of a Full Bench. The decisions 
of other High Courts to the contrary, which 
are cited by the learned Judges, appear in 
oases not reported in the authorized reports, 
and no cases to the contrary have been 

7. EtiBhDa Chandra Saha v. Bhaitab Chandra 
Bhaha, (1905) 32 Cal 1077=9 OWN 868. 

8 . Doml Lai Sahu v. Roshon Dobey, (1906) 33 
Cal 1278=11 OWN 107. 

9. Bhuban (Mohan Singh ▼. Ram Gobinda 
Goswami, (1926) 13 A I R Cal 1218=98 I Q 
204=54 Cal 179=44 C L J 188. 

10. Lewin v. Wilson, (1886) HAG 639=66 L J 
P C 75=66 L T 410. 

11. Askaram Sowcar v, Venkataswaml Naidu 
(1921) 8 A I B Mad 102=62 I 0 393=44 Mad 
644=40 M L J 218. 

12. Lakshiml Naidu v, Qunnamma, (1986) 22 
AIR Mad 101=164 IG 1063=68 Mad 418= 
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cited before us. 1 am of the opinion there¬ 
fore that the suit as against the appellant, 
Ma Chow, was barred by reason of S. 21, 
Cl. 2, Limitation Act. 

This appeal must be allowed to that 
extent, and the decree of the lower Court 
modified accordingly, so as to show that 
the suit against Ma Chaw is dismissed. Ma 
Chaw is not liable to repay the amount 
found due from U So Maung, and that her 
property is also not chargeable in respect 
of that amount. Ma Chaw is entitled to 
her costs in both Courts. (Advocates fee in 
this Court, however, Es. 225 only.) It is fair 
that U So Maung pay half (i. e. Es. 225) 
the advocates fees of respondent in this 
Court, as his appeal is disallowed. 

Ba U J. — I agree that the appeal of 
appellant 2, Ma Chaw, should be allowed. 
She is the wife of appellant 1, U So Maung. 
They are Burman Buddhists. On 18th Janu¬ 
ary 1924 they borrowed a sum of Es. 10,000 
from the plaintiff-respondent on a promis¬ 
sory note and deposited the title deeds of 
some of their immovable properties in Bas- 
sein to secure the said amount. The evi¬ 
dence on the record shows that from the 
date of the loan up to the filing of the 
plaint on 8th January 1937, the interest 
due on the loan was paid by the husband 
alone. It has therefore been argued before 
us that the claim against appellant 2, Ma 
Chaw, is barred by time. A large number 
of cases alleged to be bearing on this ques- 
tion has been cited to us. All these cases 
are cases decided by the High Courts of 
India and no case of this Court has been 
cited to us. I have however found one, 
AIR 1935 Rang 473^® where Braund J, 
said : 

A payment by one joint promiBor liable to pay 
the debt is for the purpose of 8. 20, Limitation 
Act, sufficient to operate against all the joint 
debtors, for a fresh period of limitation begins not 
merely in respect of the liability of the one who 
pays but in respect of the liability upon the whole 
debt. 

In support of this proposition of law, the 
learned Judge relied on certain decisions of 
the Calcutta and Allahabad High Courts. 
In none of these cases, and the majority of 
the cases cited to us at the Bar, the ques¬ 
tion of the applicability of sub-s. 2 of S. 21, 
Limitation Act, was considered. The sub¬ 
section is in the following terms : 

Nothing in the said Sections renders one of 
several joint contractors, partners, executors or 
mortgagees chargeable by reason only of a written 

13. U Sin V. U Tun Si. (1935) 22 A 1 R Bang 473 
=160 IC 314, 
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acknowledgment signed or of a payment made by, 
or by the agent of, any other or others of them. * 

The term “joint mortgagors” is not used 
in the sub-section but it is obvious that the 
said term also includes “joint mortgagors.” 
A simple mortgage or a mortgage by deposit 
of title deeds consists of two parts : A 
covenant on the part of the mortgagor to 
pay the debt and an agreement empowering 
the mortgagee to realize his money out of 
the property pledged to him. Therefore, if 
the term “joint mortgagors” is substituted 
for the term “joint contractors” and the 
words not necessary for the purpose of this 
case are left out, the sub-section will read 
thus : “Nothing in the said Sections (19 

and 20) renders one of several joint. 

mortgagors chargeable by reason only of a 
written acknowledgment signed or of a pay. 
ment made by. or by the agent of, any 
other or others of them.” In other words, 
what it means for the purpose of this case 
is : “that a payment of interest as such by 
one of the joint mortgagors, who is not an 
agent of the others, does not of itself serve 
to keep alive the debt as against the others, 
who have not authorized the payment.” 
This sub-section must he read in oonjunc- 
tion with Ss. 19 and 20. This is the view 
taken by the Madras, Calcutta and Allaha. 
bad High Courts in their later decisions. 
In 53 Mad 119^ a Bench of the Madras 
High Court said : 

It is then contended for the respondent that 
under S. 20, Limitation Act, it is enough if the 
interest on the debt is paid as such by any person 
liable to pay the debt. It is true that the words 
*‘the person liable to pay the debt” were conetmed 
to mean any person liable to pay the debt : vide 
44 Mad 644,^1 relying on (1863) 1 Be G J AS 132^* 
and (1864) 11 H L 0 116.^^ But that was a case 
to which S. 21 of the Act would not apply and 
there could be no suggestion that the operation of 
8. 20 was cut down by that of 8. 21, 01. (2). In 
the case of several joint contractors, partners, 
executors or mortgagees, the operation of 8. 20 
seems to be cut down or limited by 8. 21 (2) of 
the Act. 

The Bench added : 

Whatever may be the law as to executors, it ia 
impossible to say that of two joint oontractora 
which term has been held to include two mort* 
gagors in this Court, vide 56 I 0 763,^® one oon* 
tractor is bound by the payments of the other. 

In 59 Cal 1128® a Bench of the Calcutta 
High Court said : 

14. Bolding v. Lane, (1863) 1 De G J A 8 122=82 
L J Oh 219=9 Jur (N S) 606=7 L T (N s) 812 
=11 W R 386=137 R B 174=46 E R 47. 

16. Ohinnary v. Evans, (1864) 11 E L 0 116=10 
Jnr (N S) 855=11 L T (n S) 68=11 E R 1274 
=13 W R 20=4 N R 620=146 B R 79. 

16. Mnthu Chettiar v. Muhammad Hussain, 
(1920) 7 A I R Mad 416=66 I 0 768. 
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When interest on a debt is paid as suob by one 
of the ezeoutants of a simple money bond before 
the expiration of the period of limitation, a fresh 
period of limitation shall not be computed from 
the time of the payment against the other ezccu* 
tants of the bond who did not make the payment. 

In I L R (1937) All 272^^ a Fall Benoh 
of the Allahabad High Oourt said : 

We think that the proper interpretation to put on 
S. 21 is that If at the time when the aoknowledg* 
ment is made or the payment is made there are 
more than one person in existence who stand in 
relationship to each other as joint contractors, 
partners, executors or mortgagors, then the ac¬ 
knowledgment or payment made by one would save 
limitation as against that person and would be of 
no avail against the others. 

Suob, in my view, being the law I am 
clearly of the opinion that until and unless 
it is proved that when appellant 1, U So 
Maung, made payments be did so as an 
agent of his wife, appellant 2, the claim 
against her must be held to be barred by 
time. There is no evidence to this effect. 
It is however argued that though the claim 
against appellant 2 is barred, the mort¬ 
gagee can still proceed against the property 
that has been given as security. The law 
as regards the rights of the Burmese Bud¬ 
dhist husband and wife in their jointly 
acquired property is so well-known and 
settled that it is not necessary to refer to 
any authorities. The law is that they have 
equal rights in their hnapazon or jointly 
acquired property. Therefore when the 
appellants borrowed money from the res. 
pondent, they each pledged their share as 
security. When the claim against appel. 
lant 2 is barred, her share in the property 
in suit cannot, in my opinion, be rendered 
chargeable for the debt. I may refer to the 
observations made by the learned Judges 
who decided the case in 63 Mad 119,® 
There the learned Judges said: 

The word 'chargeable* in S. 21 mustprima facie 
mean every kind of chargeability possible by rea* 
son of Ss. 19 and 20 of the Act, that is, every kind 
of chargeability under the original contract and 
the term oaimot be limited to personal liability 
only. 

For all these reasons I agree to the order 
proposed by my learned brother. 

d.s./b.k. Decree modified. 


17. Muhammad Taqi Eban v. Baja Bam, (1936) 
23 A I R All 820=166 I 0 106=1936 A L J 
1140=1 L B (1937) All 272 (F fi). 


A, I. R, 1939 Rangoon 291 

MyA Bu and MOSEIjY JJ. 
Ma Tin — Plaintiff — Appellant. 


V. 

Ko Sein Bone and others — Defendants 

— Respondents. 

First Appeal No. 135 of 1938, Decided 
on 6bh April 1939, against decree of Asst. 
Dist. Court, Myaungmya, D/- 3rd October 
1938. 

(a) Burmese Law (Chinese) ~ Wife, on 
divorce, is entitled to take away her jewellery 
and wearing apparel. 

Under the Chinese customary law the wife 
upon divorce is entitled to take away her jewellery 
and her wearing apparel with her : A X R 1926 
Rang 172, Bel. on. [P 292 0 1] 

(b) Burma Laws Act (13 of 1898), S. 13— 
Chinese Buddhist is Buddhist. 


A Chinese Buddhist is a Buddhist within the 
meaning of that term both in S. 13, Burma Laws 
Act, and in the Succession Act : AIR 1932 
Rang 59, Rel. on. [P 293 0 1] 

(c) Burmese Law (Buddhist)— Applicability 
—Validity of marriage contracted between 
Chinese Buddhist in Burma—Burmese Bud¬ 
dhist law applies — Succession to estate of 
Chinese Buddhist dying intestate in Burma is 
governed by Chinese customary law. 


AS regards validity of the marriage between 
Chinese Buddhists contracting marriage in Burma, 
the Burmese Buddhist law is applicable as the lex 
Ibei contractus, but as regards inheritance or sue. 
cession to the estate of Chinese Buddhists dying 
intestate in Burma the Chinese customary law is 
applicable as the customary law of the Chinese 
Buddhists. [P 293 Q 1] 

(d) Buddhist Law (Burmese or Chinese) _ 

Marriage—Chinese Buddhist husband and Bur¬ 
mese Buddhist wife—Claim for partition of 
properly on divorce—Personal law of husband 
and wife how ascertained — In absence of 
authority which law applies, question of parti- 

decided under 

2 >. 13 (3), Burma Laws Act, 


mere is no prima facie ground for applying the 
personal law of the man and disregarding personal 
law of the woman in a case where Burmese Bud¬ 
dhist wife demands a partition of property on 
divorce from her Chinese Buddhist husband. It is 
the community or religious denomination to 
which the patties belong by which the personal 
law which forms the rule of decision in such a 
case has to be ascertained. But the personal law 
of the husband is not ad idem with the personal 
law of the wife. In absence of any sufficient 
authority either judicial or legislative to show 
^at either the Chinese customary law or the 
Burmese Buddhist law should govern the question 
as to the respective interests of the Chinese Bud- 
dhiBt husband and the Burmese Buddhist wife in 

questioS 

as to the division of property between the parties 
upon divorce should be decided according to jus! 

and good conscience under B, 18 (Si 
Lftws Act I Cabs law discussed : A 1 R 
1927 Rang 265 (S' B), Explained; (Mode of par- 
i%t%on%ng property in such cases explained.) 

[P 293 0 1, 2 ; P 294 C 1] 
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G. E. Rajagopaul — for Appellant, 

E. Hay — for Respondents. 

Mya Bu J,—This appeal arises out of a 
suit by a Burmese Buddhist -wife against 
her Chinese Buddhist husband for divorce 
and partition of property. The trial Court 
granted the plaintiff-appellant a decree for 
divorce bub dismissed her prayer for divi¬ 
sion of property on the ground that under 
the Chinese customary law the wife had no 
interest in the property of the marriage. 
This appeal therefore relates only to that 
part of the decree which dismissed the 
appellant’s prayer for division of the pro- 
perty set out in the schedules attached to 
the plaint. If the question as to the divi¬ 
sion of property between parties is to be 
decided in accordance with the Chinese 
customary law the decision of the trial 
Court must be held to be unassailable 
except as regards the jewellery mentioned 
in the schedules attached to the plaint; 
for even under the Chinese customary law 
it would appear that the wife upon divorce 
would be entitled to take her jewellery 
and her wearing apparel away with her: 
see 4 Rang 110^ at p. 115. The trial Court 
should have ordered an inquiry to be made 
at least as to the ownership of the jewel¬ 
lery before disposing of the plaintiff’s 
claim. On behalf of the appellant it is con¬ 
tended that Burmese Buddhist law forms 
the proper rule of decision regarding the 
division of property in this case. As lend¬ 
ing support to this contention certain obser¬ 
vations appearing in the Pull Bench case 
in 5 Rang 406* and in a single Judge case 
in 1937 BLR 90® have been brought to 
our notice. The Pull Bench case was upon 
a reference made by Maung Ba J. who 
propounded the question for decision as 
follows : 

In the case of Chinese Buddhists, is the Bur* 
mese Buddhist law regarding marriage applicable 
to them as the ‘lex loci contractus' or, if not, 
which is the law applicable ? 

The Pull Bench answered the question 

in the affirmative and accordingly the 

headnote of the case in the report appears 

in the following words: 

That the Burmese Buddhist law regarding mar¬ 
riage is prima facie applicable to Chinese Bud¬ 
dhists as the lex loci contractus. 

1. Man Han v. R. M. A. L. Firm, (1926) 13 
AIR Rang 172=97 I C 876=4 Rang 110. 

2. Ma Yin Mya v. Tan Yauk Pu, (1927) 14 A I B 
Rang 266=104 I 0 478=5 Rang 406 (P B). 

3. Ma Kyin Hlaing v. Maung Kyin'Swi, (1937) 
24 A I R Rang 29=166 I C 677=1937 R L R 
90=38 Or L J 274. 


This led to the following observation by 
the learned Judge who decided in 1937 
E L R 90®: 

If the decision given in 6 Rang 406^ were to be 
followed to its logical conclusion I should say 
that the Burmese Buddhist law should also 
govern the succession to the estate of a Chinese 
Buddhist. The question of marriage and succes¬ 
sion are so intimately bound up that one follows 
the other as night follows day and so one part of 
one’s life should not be allowed to be governed by 
one law and the other part should be allowed to 
be governed by another law. 

With all due respect I am unable to 
adopt the view that the decision in 5 Rang 
406* to the effect that the Burmese Bud¬ 
dhist law regarding marriage is prima facie 
applicable to Chinese Buddhists contract, 
ing marriage in Burma as the lex loci con- 
tractus necessarily leads to the conclusion 
that the Burmese Buddhist law should also 
govern the succession to the estate of a 
Chinese Buddhist. After examination of the 
judgment in 5 Rang 406* I have come to 
the conclusion that the words "regarding 
marriage" appearing in the question pro¬ 
pounded by the learned referring Judge 
and in the decision as reported in the head- 
note were not deliberately employed. In my 
opinion it was not in contemplation of the 
learned Judges that the Burmese Buddhist 
law should govern questions relating to the 
incidents of marriage as distinct from the 
validity of marriage turning upon obser- 
vance or omission of certain formal requi¬ 
sites. The matter under consideration in 6 
Rang 406* was a contest between the well- 
known rule of Burmese Buddhist law that 
there need be no formality or ceremony to 
effect a marriage and the equally well- 
known rule of Chinese customary law that 
marriage to be valid must have been per¬ 
formed by observance of certain formalities 
and ceremonies. Both the learned Sir Guy 
Rutledge C. J. and Maung Ba J. adopted 
the principle of Private International Law 
recognized and enforced under the English 
system of jurisprudence that the lex loci 
contractus governs the formal requisites 
of a marriage and the former went on to 
observe : 

And the English Courts have gone so far as to 
include consent as a part of the ceremony of mar¬ 
riage and not a matter afieoting the personal oapa* 
city of the parties to contract a marriage : see 
(1859) 29 L J Mat 97* and (1878) 3 P D l^ at p. 7* 

The English authorities quoted by Sir 
Guy Rutledge C. J. are cases in which the 

4. Simonin v. Mallace, (1859) 29 L J Mat 97=9 

Sw & Tr 67=6 Jur (N S) 661=2 L T 827. 

5. Sotto-mayor v. Be Barros, (1878) 8 P D 1 ^ 

47 L J P 23=37 L T 416=26 W R 466. 
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EngUsh law o{ marriage was applied as the 
lex loai ooyitraoius regarding the formali. 
ties of the marriage only. The Burma Laws 
Aot provides that in any suit or other pro- 
oeeding in Burma when the Court has to 
decide any question regarding succession, 
inheritance, marriage, caste or any religious 
usage or institution the Buddhist law shall 
form the rule of decision except in so far as 
such law has by enactment been altered or 
abolished, or is opposed to any custom 
having the force of law, and it has been 
laid down that a Chinese Buddhist is a 
Buddhist within the meaning of that term 
both in S. 13 Burma Laws Act, and in 
the Succession Aot: see 10 Rang 97® in 
which it was also pointed out : 

The true meaning of S. 13 (1),Burma Laws Act, 
is that In matters regarding succession, inherit* 
ance, etc. where the parties profess the Buddhist 
or Mahomedan or Hindu religion, the rule of deci* 
sion shall be the personal law that governs the 
community or religious denomination to which 
the parties belong, except in so far as that law in 
Burma has been altered or abolished by the Legis¬ 
lature or is opposed to any custom having the 
force of law. The personal law of the Chinese 
Buddhist in Burma is Chinese customary law. 

Thus, it is settled law that as regards 
succession and inheritance to the estate of a 
Chinese Buddhist dying intestate in Burma 
the Chinese customary law is applicable. 
The state of the law therefore is that as 
regards validity of the marriage between 
Chinese Buddhists contracting marriage iu 
Burma, the Burmese Buddhist law is appli. 
cable as the lex loci contractus, but as re- 
gards inheritance or succession to the estate 
of Chinese Buddhists dying intestate in 
Burma the Chinese customary law is appli. 
cable as the customary law of the Chinese 
Buddhists. There is however an absence of 
direct authority covering the main question 
that falls for determination in this appeal. 
The respondent is not a full Chinese. His 
father was a full Chinese who came from 
China and settled down in Burma many 
years ago and married a Burmese Buddhist 
woman by whom the respondent was born 
to him. The fact that the respondent is 
accordingly a Bino.Burmaa however does 
not seem to alter the legal position of the 
parties from what it would be if he were a 
full Chinese for there is nothing to show 
that BO far as blood and manner of living 
are concerned he is to be regarded as a 
Burman rather than a Chinese. Be that as 
it may, there is no prima facie ground for 

6 . Tan Ma Shwe Zin v. Tan Ma Ngwe Zln, 
(1932) 19 A I R Rang 69 = 137 I C 211 = iQ 
Rang 97. 
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applying the personal law of the man and 
disregarding the personal law of the woman 
in the present case. It is the community or 
religious denomination to which the parties 
belonged by which the personal law which 
forms the rule of decision in the case has 
to be ascertained. But the personal law of 
the husband is not ad idem with the per. 
sonal law of the wife. In 4 Rang 110^ 
where a Chinese Buddhist wife claimed her 
share of interest in certain property attach¬ 
ed in execution of a money decree against 
her Chinese Buddhist husband, Chari J. 
observed : 

There ara certain passages in Jameson’s Family 
and Commercial Law which seem to show that a 
Chinese wife can never have a separate estate. If 
this is the law I am sorry for Chinese wives. It is 
hardly applicable to Chino.Burmese women who 
actively helped their husbands in the acquisition 
of property and 1 have no hesitation in refusing 
to apply this rule as being contrary to justice, 
equity and good conscience. 

This observation applies a fortiori to the 
present case where the wife is a full Bur¬ 
mese woman. Chari J. decided that as the 
whole of the property under attachment 
belonged to the wife, it was not liable to 
attachment in execution of the decree 
against the husband. That decision was 
subjected to a further appeal under Cl. 13, 
Letters Patent. It is to be noted that after 
that decision the Full Bench cases in 5 
Rang 406^ and 5 Rang 296^ were decided 
before the hearing of the Letters Patent 
Appeal before Heald and Cunliffe JJ. in 5 
Rang 443.® The decision in 5 Rang 296^ 
which was subsequently overruled in 9 
Rang 524,® was that in Burmese Buddhist 
law, in respect of the property of the mar¬ 
riage whether that property be the payin 
property of either party or lettetpwa pro¬ 
perty of the marriage, a Burmese Buddhist 
husband and wife were partners and all 
the property of the marriage, whether pa- 
yin or lettetpwa, was partnership property, 
and that it was indivisible and indetermi. 
nate during the subsistence of the marriage. 
In the Letters Patent Appeal the learned 
Judges applying the decision in 5 Rang 
296^ reversed the judgment of Chari J. The 
question as to the applicability of the Bur¬ 
mese Buddhist law or the Chinese custo- 

7. Ma Paing v. Maung Swc Hpaw, (1927) 14 
AIR Rang 209 = 103 I 0 668 = 5 Rang 296 
(P B). 

8 . V. R. M. A. L. Chettyar Firm v. Man Han, 
(1927) 14 A I R Rang 299 = 106 I 0 244 = 5 
Rang 443. 

9. N, A. V. R. Chettyar Firm v. Maung Than 
Daing, (1931) 18 A I R Bang 262 =3 134 I C 
1262=9 Rang 634 (SB). > 
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mary law waa however not considered, 
owing probably to the assumption that the 
Burmese Buddhist law was applicable. 
There is thus no sufficient authority either 
judicial or legislative to show that either 
the Chinese customary law or the Burmese 
Buddhist law should govern the question 
as to the respective interests of the Chinese 
Buddhist husband and the Burmese Bud¬ 
dhist wife in the property held by either 
or both. 

In the result the question as to the divi. 
sion of property between the parties upon 
divorce in this case is to be decided accord¬ 
ing to justice, equity and good conscience 
under S. 13 (3), Burma Laws Act. The 
peculiar rule of the nissia and nissita under 
the Burmese Buddhist law and the pecu¬ 
liar rule of the wife’s acquisition during 
marriage belonging to the husband under 
the Chinese Buddhist law will have to be 
ruled out in this case as not being just or 
equitable to both parties. For the same 
reason the presumption ordinarily appli. 
cable in the case of Burmese Buddhist 
couples under which property acquired 
through the labour or industry of one only 
of the couple during coverture is deemed to 
be jointly acquired property (hnapazon) of 
both must also be ruled out. The result of 
this process of elimination is that upon 
divorce between a Chinese Buddhist hus¬ 
band and a Burmese Buddhist wife; (l) each 
party takes the property which he or she 
brought to the marriage; (2) each party 
takes the property which he or she acquir¬ 
ed during the coverture through his or her 
skill, labour or industry or by gift or inhe- 
ritance to him or her alone and (3) (a) they 
share equally in the property which they 
have jointly acquired, such as property 
acquired through the joint labour or indus¬ 
try of both or by the employment of funds 
to which they have equally contributed or 
by jointly carrying on business; (b) where 
respective contributions to the funds em¬ 
ployed in jointly acquiring property are 
unequal they share such property in the 
same proportions as their contributions; 
(c) debts incurred in jointly acquiring pro¬ 
perty or in jointly carrying on of business 
shall be borne in the same proportions as 
their respective shares ,of interest in the 
property or in the assets of the business. 
The decree of the trial Court is, accordingly, 
set aside and the case is remanded to the 
trial Court for disposal of the suit on the 
lines indicated above after the making of 
necessary inquiries. The appellant will 


A. I.R. 

obtain costs of this appeal ad valorem on the 
amount that may be decreed in her favour 
by the trial Court. 

Mosely J.—I agree with the view of the 
law taken by my learned brother and in 
the order proposed by him. I had already 
held in Special Second Appeal No. 12 of 
1937^® that in the case of such a marriage 
the wife does not own half the husband's 
property during the continuance of the 
coverture. 

n.s./e.k. Case remanded. 

10. Ah Pein v. M. C. Deva, Beported in (1937) 24 
AIR Rang 543=174 I 0 390. 
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Baguley j. 

G. M. Eusoof — Appellant. 

V. 

S. V. S, T, Chettyar Firm — 

Respondent. 

Special Second Appeal No. 61 of 1939, 
Decided on 3rd April 1939, from decree of 
Diet. Court, Insein, D/- 22nd December 
1938. 

Civil P, C. (1908), S. 2—Judgment — After 
pMsing preliminary decree, decree^holder 
hling application for hnal decree and judg¬ 
ment-debtor hling application for exteneion of 
time —Two application* heard together—Oa 
8th May 1935, Court making diary note reject¬ 
ing prayer for extension and ordering final 
decree to be drawn up — Diary note held 
amounted to judgment—Execution application 
filled on 2Sth June 1938 held time-barred. 

A preliminary decree for sale was passed in a 
mortgage suit in 1934. Early in 1935, the Court 
had before it two applications, one by the jndg- 
ment'debtor asking for more time to pay ofi the 
decretal amount and another by the decree-holder 
for a final decree for sale. The two applications 
were heard together and on 8th May 1936 the 
Judge recorded in the diary a note as follows: **No 
enlargement of time can be given: Draw up final 
decree as applied for by the decree-holder.’* The 
typed decree form which was filled up did not 
contain at the bottom the usual note “given under 
my hand and seal, this day” etc. The Judge 
signed that form on the reverse and put 29th June 
1935 as the date of signature. On 25tb June 1938 
the decree-holder applied for the sale of the pro* 
petty : 

Held that the diary note of 6th May 1986 was 
a judgment within the meaning of 8. 2 and the 
decree which had no date of its own must by 
virtue of 0. 20, R. 7 be held to be dated on the 
day on which the judgment was pronounced i. e., 
8 th May 1986 and hence the execution applicaHon 
of 25th June 1938 was time-barred : A X R 19S4 
Mad 198, Expl,; A I B 1930 Mad 80, held dis¬ 
sented ; AI B 1927 Bom 131, Bef, [P 296 0 1, 2] 

P. K. Basu — for Appellant, 

Bharadvaj — for Bespondent. : 
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Judgment* — The faotiB in this case are 
eimple, and the appeal is argued solely on 
a point of law. In Oivil Bagular 10 of 1934; 
of the Subdivisional Court of Insein the 
S. Y. S, T. firm filed a suit on a mortgage. 
A preliminary decree for sale was passed 
on 24th August 1934. Early the nest year, 
1935, the Court had before it two applica¬ 
tions, one filed by defendant 1 asking for 
more time in which to pay the decretal 
amount, and one filed by the S. V. S. T. 
firm asking for a final decree for sale. The 
two applications were heard together, and 
on 8th May 1935 the Judge recorded in 
the diary the following note: '*No enlarge, 
ment of time can be given. .. Draw up final 
decree as applied for by the decree-holder”. 

A final decree for sale was drawn up and 
signed. Apparently the Court had no prin. 
ted decree form; so a form was typed out 
and filled up. Whoever typed it did not put 
in the usual note at the bottom. “Given 
under my hand and the Seal of this Court 
this . . day of . . 19 but at the bottom 
of the reverse is merely the signature'of 
the Judge with the words “Subdivisional 
Judge, Insein, 29bh June 1936.” On 25th 
June 1938, the decree-holder applied for 
sale of the mortgaged property, and was 
met with the objection that the final decree 
was passed on 8th May 1935, more than 
three years before the date of the applies- 
tion for sale. The Subdivisional Court held 
that the application was time-barred. On 
appeal, the learned District Judge allowed 
the appeal, holding that the date of the 
decree must be regarded as 29bh June 1935, 
the date on which it was signed. The 
learned District Judge relied upon the case 
in 57 Mad 437.^ This case was relied upon 
by the appellant before me, which shows, 
I think, there is room for misunderstanding 
with regard to it, and the cause of this 
misunderstanding is, in my opinion, quite 
clear. It is the use of the word “order” in 
three separate and distinct senses. After the 
faeadnotes, if we turn to p. 438, on the first 
line, we see the case referred to as an “ap¬ 
peal against the order of the Court of the 
Subordinate Judge.” It ie quite obvious the 
word “order" herein line 1 must be “order” 
as defined in S. 2, Civil P. 0. “Order” 
means the formal expression of any deci. 
eion of a Civil Court which is not a decree. 
Under the Civil Procedure Code the only 
things that can be appealed against are 

1. Bamaohandrarao v. Battayja, (1931) 91 A I R 
Mad 196 =: 148 I 0 184 = 57 Mad 487 = 66 
ML J 178. 
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orders and decrees. Going down the page, 
on line 8, we find: “The order of the Court 
was delivered bySundaram Ohetti J.“ Here 
we get “order” clearly in a different sense. 
The word “order” here must mean appel- < 
late judgment, or judgment in appeal. On 
line 11 we come across the word “order” 
in the sense of one of the divisions of Soh. 1, 
Civil P. 0. Three lines later we find: "The 
order stands in the place of the judgment;” 
so here we go back to the meaning used in 
line 8. Lower down we have a reference to 
an order directing the drawing up of a final 
decree, which seems really to be a fourth 
meaning, the word ‘order’ there meaning a 
direction. It is necessary therefore to be 
very careful as to what meaning the word 
has on each particular occasion when it is 
used. The learned District Judge speaks of 
the order made by the Judge in the case 
diary on 8th May 1935, the passage which 
I have referred to, as not being a judg¬ 
ment. He says he has no hesitation in say¬ 
ing that that order was not a judgment, 
and was merely an order as distinguished 
from a judgment. I gather from this that 
he was of the opinion that it was not a 
judgment, but whether he meant it was an 
order as defined in S. 2, Civil P. C., or whe¬ 
ther it was merely a direction to one of his; 
clerks, I am not quite sure. It cannot, I 
think, possibly be an order as defined in 
S. 2, because that definition says that an 
order is a formal expression of any decision 
of a Civil Court and this diary note is cer. 
tainly not a formal expression of anything. 

It is a direction to a clerk so far as it can 
in any way be said to be an order. 

When the Judge had these two applica- 
tions before him, he had got to dispose of 
them both, by rejecting one or allowing 
one, wholly or in part. If he rejected the 
application for extension of time and 
allowed the application for a final decree 
for sale then the formal expression of his 
decision would come out In the form of a 
final decree for sale and there would be no 
order as defined by S. 2 at all. S. 2 defines 
a judgment as the statement given by the 
Judge of the grounds of a decree or order. 
As I understand this note the reason for 
which he decides to pass a final decree was 
that he was not disposed to give any: 
enlargement of time, the indulgence that 
defendant 1 asked for. The preliminary 
mortgage decree having been passed, if no 
extension of time was allowed and the 
decree-holder asked for a final decree, for 
sale, the final decree for sale would issue. 
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The plaintiffs’ right to apply for a final 
decree for sale arises from the preliminary 
decree for sale, and I am unable to see 
■what the diary note can be except a judg¬ 
ment, which forms the basis of the final 
decree for sale because it gives the reason— 
very perfunctorily and incompletely, but 
still the reason—for allowing the decree- 
holder’s prayer for a final decree for sale. I 
have been referred to 53 Mad 155.^ This 
was referred to in 57 Mad 437^ and it 
would appear dissented from. In any event 
it is a ruling of a single Judge only; so far 
as 1 understand it, in this case there had 
been a preliminary mortgage decree and an 
application for a final decree for sale which 
was objected to by the judgment.debtors. 
The Subordinate Judge directed the final 
decree to be drawn up, and the learned 
Judge appears to have found that this 
*'provisional order” could be appealed 
against in a miscellaneous appeal. With 
respect in the ordinary way this would not 
be a formal expression of the decision of a 
Civil Court; the formal expression of the 
Court would come out in the final decree 
itself, and if the direction to draw up a 
final decree was regarded as formal order,* 
it is not one of the orders appealable against 
tmder O. 43, Civil P. C, 

I have been referred to some other cases 
which are not of much help because they 
date from a time when there was no such 
thing as a final decree for sale. Its place 
was taken by what was known as an order 
absolute’ under the Transfer of Property 
Act. There is one case, however, 51 Bom 
125,® which is of interest. That was a case 
in which there was a preliminary mortgage 
decree, and application was made for the 
final decree for sale. The Court wrote: “the 
defendant does not appear. Decree for sale 
made absolute,” but, as a matter of fact, no 
final decree was ever formally drawn up. 
The Court however decided that it was 
really only a formal defect, and acted as 
though a final decree for sale had been 
passed on the day that the direction for it 
to be passed was made. This, I take it, 
must have been done because the provi- 
sions of O. 20, K. 7, say that a decree shall 
bear the date of the day on which judgment 
is pronounced. In my opinion the diary 

2, Baoga Baju v. Ethirajaznmal, (1930) 17 A I B 

Mad 20=124 I 0 303=68 Mad 166=67 MU 

718. 

3. Chbaganlal Sakarlal v. Jayaram Deoraj, 

(1927) 14 A I E Bom 131=100 I 0 956 = 61 

Bom 126=29 Bom L B 107* 
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note of 8bh May must he regarded as a 
judgment. The decree which has no date of 
its own must, by virtue of 0. 20, E. 7, be 
held to be dated on the day on which judg. 
ment was pronounced, i. e. 8th May 1935, 
and this being so, the application for exe. 
cution was time.barred. I set aside the! 
decree of the lower Appellate Court, and 
restore that of the trial Court. Bespondent? 
1 shall bear the costs throughout; advo. 
cate’s fee three gold moburs. 

n.s./r.k. Decree set aside. 
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Roberts 0. J. akd Dunkley J. 

Maung Maung and another — 

Judgment ^debtors — Appellants.. 

V. 

F.F. B. Chettyar Firm — Decree-holders- 

— Respondents,- 

Special Second Appeal No. 47 of 1939, 
Decided on 17th May 1939, against decree 
of Dist. Court, Thaton, D/. 24th November 
1938. 

(a) Execution—Limitation—Plea of—Execu* 
tion application not fructified but withdrawn* 
and dismissed—Judgment-debtor is not barred* 
by principles of res judicata or estoppel from 
raising question of limitation at later stage. 

Orders in execution proceedings are binding', 
upon the patties thereto on the principles analo¬ 
gous to those of xes judicata oi estoppel : 6 All 269- 
and a Cal 51, Bel. on. [P 297 011 

But where no objection to execution is taken* 
and the application for execution does not fruotify 
but is withdrawn and dismissed, no order for ex^ 
cution having been made the judgment-debtor is 
not debarred by principles of estoppel or res judi¬ 
cata from raising the question of limitation at a* 
later stage: AIR 1939 Rang 245 and AIR 1936- 
All 21 (F B), Bel. on; A IR 1918 Mad 1167 Ex¬ 
plained ; 35 Cal 1060 and lOW B8(F B), Ref. 

[P 297 0 2 ; P 298 0 !)• 

(b) Limitation Act (1908), Art. 182 (5) — 
Application—Plaint in suit under O. 21, H. 63, 
Civil P. C., is not application under Art. ISZ* 
(5)—Nor is such suit application for execution- 
to proper Court. 

A suit is a proceeding which is instituted by 
the presentation of a plaint and is in its nature- 
different from an application under the Limitation 
Act ; A J R 1933 P C 63, Bel. on. [P 298 01] 

The application which is to save limitation- 
under Article 182 (6) must be made to the propw 
Court for execution and does nob include a suit to 
have an order in claim case set aside : 17 Cal 268, 
Ref. [P 298 0 2] 

A suit under O. 21, R. 63, Civil P, 0., caMot 
keep the execution proceedings pending when there 
has been a definite order of the executing Oomt 
dismissing the execution application. In su^ a- 
oase if the decree-holder succeeds in the suit, h® 
will have to file a fresh application for executi^ 
and le-attaoh the property. Therefore a plaint m* 
SQoh a suit cannot be treated as.an applipation* 
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niaaning of Art. 182 (6) : AIR 1930 
Oudh 468, Disting. (p 299 0 2] 

Not can the filing of such a suit be treated as an 
applioation for execution to the proper Court when 
the filing of the suit In Court which has jurisdio* 
tion to execute the decree or in some other Court 
must depend upon the fortuitous ciroumetance of 
the value of the attached property. [P 299 0 2] 

U Kyaw (l) for U Kyaw Htoon — 

for Appellants. 

M. A. Rauf — for Respondent, 

Roberts G. J. — The respondents, the 
V. V. R. Ghettyar firm, obtained a decree 
Against the appellants, Maung Maung and 
Ma The Yin Mai, in the Subdivisional 
Court of Thaton on 22nd May 1931, for 
the sum of Rs. 1270. They made an appli- 
cation for execution, but the attachment 
■was removed at the instance of a third 
party, who claimed the paddy land which 
had been attached as his own property; 
and the case was closed on 11th January 
1932, On 1st July 1935 fresh execution 
proceedings were taken out, and the ques- 
tion of whether these proceedings were 
timo.barred was never agitated : notices 
were issued directed to the appellants and 
were served on them, but the respondent 
firm discontinued the proceedings on 12th 
July 1935. A third application was made 
by the respondents on 28th June 1938, It 
is quite plain that the period of three years 
within which application must be made 
begins to run in the words of Art. 182 (5) 
from the date of the final order passed on 
an application made in accordance with 
law to the proper Court for execution or to 
take some step-in.aid of execution of the 
decree or order,” The learned Subdivisional 
Judge seems to have overlooked this provi. 
sion in holding that the application was 
time^barred; and on appeal to the District 
Court this omission was rightly pointed 
out. But then there arises the further ques- 
tion as to whether the application made on 
1st July 1935 was time-barred, or rather 
whether the appellants could contend that 
it was,and as it was whether once the respon- 
dents’ remedy was barred by statute the 
decree could be revived against the judg. 
ment-debtors. The learned District Judge 
was of opinion that the present appellants 
(respondents in the Court below) could not 
raise'the matter at that stage: it is from 
this decision that the present appellants 
have appealed. Now, it is perfectly true 
that their Lordships of the Privy Council 
have held that orders in execution proceed, 
ings are binding upon the parties thereto 
on principles analogous to those of res judi. 


oata, or of estoppel: 6 All 269' and 8CaI 51»^ 
But where no order for execution has been 
made the question of limitation appears to 
me to remain still open for determination. 

The principle involved was considered 
in 40 Mad 1016.® In that case notice went 
to the sons of a deceased judgment.debtor 
to show cause why they should not be 
brought on the record as legal representa¬ 
tives of their father, a decree, holder having 
applied for execution by attachment and 
sale of properties in the respondents’ pos¬ 
session: they did not appear and an order 
was made ex parte against them: it was 
held that they were not estopped from 
moving to set aside the attachment on the 
ground that the properties did not belong 
to the judgment.debtor. It was observed 
that the party who is sought to be affected 
by the bar of res judicata should have 
notice of the point which is to be decided 
against him and should have an oppor¬ 
tunity of putting forward his contentions 
against such a decision. Again in 35 Cal 
1060* it was pointed out that in 8 Cal 51^ 
their Lordships of the Privy Council had 
declined to differ from a Full Bench deci¬ 
sion, 10 W R _8,^ in which it was held that 
the mere service of notice on the judgment- 
debtor to show cause why an execution 
should not proceed after the decree was 
barred was not a proceeding in execution 
merely because the judgment.debtor did 
not come in and oppose it. In 58 All 313® 
a Full Bench of the Allahabad High Court 
held that where no objection to execution 
is taken but the application for execution 
does not fructify, the judgment-debtor is 
not debarred by the principle of res judicata! 
from raising the question of limitation 
later. The principles underlying these deci¬ 
sions have been applied in this High Court 
in 1939 R L R 152,^ and I respectfully 
agree with the decision of my learned 


1. Ram Kirpal v. Rup Kuari, (1884) 6 All 269 = 

111 A 37=4 Bar 489 (P 0). 

2. Mungal Pershad Dichit v. Grfja Kant Lahiri 

(1882) 8 Cal 51=8 I A 123 = 11 0 L R 113= 
4 Bar 249 {P C). 

3. Subramania Ayyar v. Raja Rajeswara Sethu- 

pathi, (1918) 6 A I R Mad 1167=38 I C 627= 
40 Mad 1016. 

4. Umed Ali v. Abdul Karim, (1908) 86 Cal 1060 
=80LJ193. 


0. uissesbur MuIIick v. Mahafcab Ohundet, (18681 
10 W R 8=Beng L R Sop Vol 967 (F B), 

6 . Genda Lai v. Hazari Lai, (1936) 23 A I R All 
21=1^^1 0 394=68 All 313=1935 ALJ 

St ^ 



A. 1. R. 


■298 Rangoon Mavng Maung v. Chetttab Firm (Dunkley J.) 


brother in that case. There must be orders 
in the execution proceedings which bind 
the parties, before it can be said that the 
(Question of limitation has been finally dis¬ 
posed of; a mere application for execution 
which is withdrawn and dismissed does not 
fall within the principle of the decisions of 
their Lordships of the Privy Council to 
which I have referred. I have come to the 
conclusion therefore that there is no rule of 
estoppel nor application of the principle of 
res judicata which precluded the appellants 
here from raising the contention that the 
earlier application was time-barred. 

Dr. Eauf urges that even if this is so the 
respondents filed a suit on 25th January 

1932, for a declaration that certain proper¬ 
ties were those of the judgment.debtor. 
This suit was not disposed of till January 

1933, and it is contended that the second 
application for execution is thus saved from 
limitation since it was brought within the 
requisite period of three years, namely on 
Ist July 1935. In other words, he says 
that the plaint in this suit is an application 
made in accordance with law to the proper 
Court for execution, within the meaning of 
Art. 182 (5). He cites 6 Luck 234® as an 
authority for the proposition that a plaint 
in such a declaratory suit can be treated as 
an application under Art. 182 (5). Now the 
Chief Court of Oudh seems to be alone in 
taking this view: on the facts before them 
they held that the effect of the suit was to 
keep the execution proceedings pending till 
the suit was decided. Even though the 
application in execution proceedings was 
ordered to be "filed” they held that this 
was not a final decision in respect of it. In 
the present case however, the execution 
proceedings had been brought to an end at 
the instance of the decree.holder himself 
on 11th January 1932. They were not 
“pending” when the suit was filed on 25th 
January: on the contrary the application 
for execution had been dismissed. Apart 
from this. S. 2, Limitation Act, declares 
that "suit” does not include an appeal or 
an application. A "suit” is a proceeding 
which is instituted by the presentation of 
a plaint and is in its nature different from 

' an "application made” under the Limita- 
t ioD Act: see 54 All 1067.® Again the 

8 . Hasan Shah v. Mohamed Amir Mirza, (1930) 
17 A I R Oudh 168=128 I C 728=7 OWN 
887=6 Luck 234. 

Hansraj Quota Oehra Dun Electric Tram* 
way Co. Ltd., (1933) 20 A I R P 0 68=142 
I 0 7=60 I A 13=64 All 1067 (P O). 


application which is to save liinitation| 
under Art. 182 (5) must be made "to the 
proper Court for execution.” Now if a suit 
is brought for a declaration under 0. 21,' 
R. 63. the extent of the Court’s jurisdiction 
will be the governing factor in deciding 
whether to bring it in the same Court^ as 
that which had cognizance of the execution 
proceedings; it will be a matter of chance 
whether it is brought in the proper Court 
for execution or not. I cannot thereforej 
hold that such a suit should be treated as an 
application under Art. 182 (5) and in the 
circumstances of the present case I am 
satisfied that the respondent’s contention ia 
of no weight and that this appeal ought 
to be allowed. I concur with the order pro¬ 
posed by my learned brother with regard 
to costs. 

Dunkley J.—The final order passed on 
Execution Application No. 63 of 1931 was 
passed on 11th January 1932, and it was 
to the effect that the application was dis¬ 
missed at the request of the advocate for 
the decree.holder. The next application 
was Execution Application No. 42 of 1935, 
which was filed on 1st July 1935. Conse¬ 
quently, on the face of it, this application 
was time-barred. Objection on this ground 
was not taken at the time by the judgment- 
debtors, who did not appear. In fact, the 
record of Execution Application No. 42 of 
1935 shows that all that was done on that 
application was to issue notices to the judg¬ 
ment-debtors, and on the day fixed for the 
return of these notices, the advocate for 
the decree.holder asked that the case might 
be closed and it was closed at his request. 
The objection that execution of the dec^ 
is barred by limitation has been taken^by 
the judgment-debtors in the third applies- 
tion for execution No. 25 of 1938 and the 
learned District Judge on first appeal has 
correctly appreciated that the question for 
decision is the application of the principle 
of res judicata to execution proceedings. l 
have recently dealt with this question in 
1939 RLE 152^ the report of which was 
not available to the learned District Judge, 
and the arguments which we have heard m 
the present appeal have served to convince 
me of the correctness of my judgment m 
that case. I relied mainly on the deoaion 
of a Full Bench of the Allahabad Rign 
Court in 58 All 313.® Part of the headnote 
of the report of that case reads as follows. 

If the jadgment-debtoE does not 
any objection, and the Court had issued n® 
the supposition that the application for e*ocu 
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was in time, no ocoasion ariaos for the Court to 


antar upon an inquiry as to whether tho applioa* 
tion is or is not barred by time. A mere order that 
the decree should bo executed, which under O. 31, 
B. 23 (1), has to be automatic, cannot be regarded 
as a definite adjudioation, as between the decree* 
holder and tho judgment-debtor, of any objection 
which might have been raised If the judgment- 
debtor had appeared, so as to operate as a bar by 
implication at all subsequent stages of tho proceed¬ 
ing. If the application does not fructify and is 
Struck off, there is no bar of res judicata against 
the judgment-debtor. If, on the other band, some 
further step is taken, which amounts to the appli¬ 
cation for execution fructifying, so as to become 
analogous to a suit being decreed, then the judg¬ 
ment-debtor would bo barred by the principle of 
res judicata from ralsingthequestion subsequently. 

Now in Application No. 42 of 1935, even 
if the judgment.debtors had appeared in 
response to the notices, they would have 
had no opportunity of raising an objection 
because on the day fixed for their appear¬ 
ance the application was withdrawn by 
the decree-holder. Hence the principle of 
res judicata has no application to the pre¬ 
sent matter and it is open to the judgment- 
debtors to object to execution on the ground 
that it is barred by limitation. For the 
decree-holder it is argued that Execution 
Application No. 42 of 1935 was made 
within time and for this purpose reference 
is made to Suit No. 8 of 1932 of the Sub. 
divisional Gonrt of Thaton. This was a 
suit under the provisions of 0. 21, K. 63, 
Civil P. C., which was brought by the 
decree* holder after the attachment in 
Execution Application No. 63 of 1931 bad 
been removed and the execution appli- 
cation had been dismissed. The plaint was 
filed on 25th January 1932 and the suit 
was finally decided on 12bb January 1933. 
The .argument is that a plaint in a suit 
under 0. 21, Buie 63, is an application to 
take a step.in-aid of execution of the decree 
within Cl. 5 of Art. 182, Limitation Act, 
and that if the plaint is filed in the proper 
Court for execution then such a suit satis, 
fies completely the conditions of Cl. 5 of 
Art. 1S2, so that the date of the final 
judgment in the suit forme a fresh starting 
point for the running of time under that 
clause. Beliance is placed on the case in 
6 Luck 234,® but that case is readily dis- 
tinguishable because the ratio decidendi of 
the learned Judges is to be found at the 
close of their judgment, where it is stated : 

We are of opiokon that the effect of each a buU 
(under 0. 21, B. 63) is to keep the execution pro¬ 
ceedings whioh have given rise to it pending till 
the decision of the salt. If the suit succeeds, pro¬ 
ceedings continue. If the suit falls, the proceedings 
^ail simtUtaneoualy. fflhe order cancelling or main¬ 


taining an attachment is liable to bo affoctod by 
the result of tho suit. This is clear from the terms 
of R. 63 itself. If that Is so, it follows that an 
order oanoelling or maintaining an abtaobment 
bocomoB final only on the date of the disposal of 
the suit. In this particular case what the Court 
did was that it ordered the application to be 
'‘filed." This we are unable to construe as a final 
decision of the application. 

Consequently, what the learned Judges 
really held was that there was no “final 
order" on the execution application until 
the suit under O. 21, B. 63 had been de- 
cided. With the greatest respect, that was 
undoubtedly true in the case before them; 
but if this is to be taken as a general pro¬ 
position of law applicable in every instance 
in whioh a suit under 0. 21, B. 63 is filed, 
then, in my opinion, it is too broadly stated. 
A suit under 0. 21, B. 63 cannot keep the 
execution proceedings pending when there 
has been a definite order of the executing 
Court dismissing the execution application; 
in such a case, if the decree.holder succeeds 
in the suit he will have to file a fresh ap. 
plication for execution and re attach the 
property. In the present case. Execution 
Application No. 63 of 1931 was dismissed 
by the Court at the request of the decree- 
holder. I am prepared to concede that a 
suit under O. 21, E. 63, is a step.in.aid of 
execution, but, with the greatest respect, 

I am unable to agree that a plaint can be 
treated as an application, within the mean, 
ing of Cl. 5 of Art. 182. This construction 
appears to me to be contrary to the express 
provisions of the Limitation Act, Sec. 2, 
sub 8. (lO) of which enacts that in the Act, 
unless there is anything repugnant in the 
subject or context, “suit" does not include 
an appeal or an application. A suit means 
a civil proceeding instituted by the presen¬ 
tation of a plaint; 54 All 1067® at p. 1074. 
Nor am I able to hold that the filing of 
such a suit can be an application to the 
proper Court for execution when the filing 
of the suit in the Court which has juriadic- 
tion to execute the decree or in some other 
Court must depend upon the fortuitous 
circumstance of the value of the attached! 
property. In 17 Cal 268*® a Bench of theJ 
Calcutta High Court held that Cl. 4 of 
Art. 179, Limitation Act of 1877 (now Cl. 5 
of Art. 182) contemplates an application 
made in the course of execution to the 
Court whose duty it was to execute the 
decree, and cannot be taken to include a 
suit to have an order in a claim case sob 

10 . Raghunandnn Pershad v. Bhugoo Lall, (1890) 

17 Oftl 26Si 
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aside. With all due respect, this is, in my 
opinion, the correct interpretation of the 
law. Hence execution of the decree obtained 
by the respondent against the appellants in 
Suit No. 23 of 1931 of the Subdivisional 
Court of Thaton is barred by limitation. 
This appeal is therefore allowed, the judg¬ 
ment and decree of the District Court of 
Thaton in Civil Miscellaneous Appeal No. 65 
of 1938 are set aside, and the order of the 
Subdivisional Court of Thaton, dated 11th 
August 1938, in Execution Application 
No. 25 of 1938, is restored. The respondent 
must pay the appellants’ costs in all Courts; 
advocate’s fee in this Court five gold mohurs. 

N.S./R.K. Appeal allowed, 

^ A. I. B. 1939 Bangoon 300 

FULL BENCH 

Boberts C. J., Mta Ba and Mosely JJ. 

Maung Hlay — Defendant — Applicant. 

V. 

U Ge — Respondent. 

Civil Eevn. No. 171 of 1938, Decided on 
2Qd January 1939, from order of Dist. 
Court, Thaton, in 0. A. No. 10 of 1938. 

Sit (a) Civil P. C. (1908), O. 23, R. 3, S. 89 
and Scb. 2—Scope of O. 23, R. 3—Meaning of 
*adjuitmenP — Award in arbitration without 
Intervention of Court during pendingsuit—One 
party disputing it — Award is not adjustment 
by lawful agreement or compromise within 
O. 23, R. 3 : 9 Bang 39=A I B 1931 Bang 68 
=131 I C 67, Overruled. 

It is entiiely wrong to import into the meaning 
of words used in O. 28, B. 3, some connotation 
which is at variance with the provisions of S. 89 
or Sch. 2. O. 23, B. 3 deals with adjustment by 
compromise and not with compromise merely. 
Adjustment means settlement and the harmonizing 
of disputes and where there exists no settlement 
and no harmony the dispute cannot be said to 
have been adjusted by lawful agreement or com¬ 
promise. [P 303 C 2] 

A party to a suit setting up an award by arbi¬ 
tration out of Court must satisfy the Court that 
there has been an adjustment by lawful agreement 
which entitles him to ask that the suit should be 
stopped and a decree passed in terms thereof. The 
Court must then decide on the general principles 
of the law of contract whether or not there has 
been such an adjustment. Where, subsequent to 
the making of the award, it has been shown that 
the parties themselves treated it as a concluded 
adjustment by agreement within the meaning of 
O. 23, B.3, then the Order applies. It matters not 
how the parties came to terms provided a genuine 
compromise of their dispute has been reached. 

[P 301 0 2] 

Where therefore an award expressed to be made 
in an arbitration without the intervention of 
Court during the pendency of a suit is disputed 
and challenged by one of the parties, such award 


is not an adjustment by lawful agreement or com¬ 
promise within the meaning of O. 23, B. 8 : 9 
Bang 39=A I B 1931 Bang 58=181 I 0 67, 
Overruled; Case law discussed, [P 801 0 1, 2; 

P 304 0 9] 

(b) Civil P. C. (1908), S. 89 Scope—S. 89 

is exhaustive. 


Section 89 is intended to be exhaustive in all 
cases in which the parties choose of their own free 
will to adopt a reference to arbitration as the 
method of settling their disputes. The Section does 
not forbid them to adjust their dlfierences by 
recourse to third party. But unless the procedure 
prescribed in Sch. 2 is followed there can be no 
award enforcible thereunder in the strict sense of 
the term : A I B 1927 Bom 666 fF BJ, Dissent. 

[P 302 0 2; P 303 01] 

(c) Civil P. C. (1908), S. 89 — Words **any 
other law for the time being in force** do net 
include O. 23, R. 3. 

The words "any other law for the time being in 
force” in S. 69 do not Include O. 23, B. 8. They 
mean an enactment relating to arbitration and 
cannot be construed as meaning some other part 
of the Code itself : AI B 1925 All 603. Bef, 

[P 803 0 2] 

(d) Civil P. C. (1908), O. 23, R. 3 — Agree¬ 
ment to proceed to arbitration if not *'adjust- 
ment by any lawful agreement or compromise,*’ 


The agreement to proceed to arbitration is not 
an "adjustment by any lawful agreement or com* 
promise” because it is an agreement to enter upon 
proceedings which are under the supervision of the 
Courts. It is not complete in itself, since the 
validity of the aots to be done and the methods by 
which they are done remain open to challenge in 
the Courts according to the rules laid down In 
Sob. 2 : 33 Bom 69, Bel, on. [P 304 01] 

Darwood —for Applicant* 

E Maung —for Bespondent, 


Boberts C. J.—This is an application 
for revision of a judgment of the District 
Court of Thaton dismissing an appeal from 
the Subdivisional Court which passed a 
decree in the respondent’s favour in the 
following circumstances: The appellant was 
prosecuted at the instance of the respon¬ 
dent for the theft of a buffalo, and he was 
convicted, but his conviction was set aside 
by the High Court after he had suffered 
three and a half months imprisonment. 
He thereupon brought an action for mali¬ 
cious prosecution against the respondent. 
In the course of that action the Court was 
informed that the parties had referred 
their case to arbitration without the inter¬ 
vention of the Court. It is agreed that the 
parties mutually consented to accept the 
award of a majority of the arbitrators, but 
when the award was made the defendant 
(applicant in the present revision) contMt- 
ed its validity. Upon application being 
made the Court filed the award as being 
an adjnatment by lawful apeement or 
compromise, within the meaning of 0. 
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3 and passed a decree in accordance 
therewith. It is clear that this was the 
only course open to , the Subdivisional 
Judge having regard to the decision in 9 
Eang 39^ by a Bench of this Court, I had 
occasion to remark in 14 Eang 766^ that 
the time might come when that case would 
have to be considered by a Full Bench of 
this Court and that time has now arrived. 
The question is whether an award expres¬ 
sed to be made in an arbitration without 
the intervention of the Court in a pending 
suit is a compromise within the meaning 
of the Order to which I have just referred. 
0. 23, E. 3 runs as follows : 

Where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, or 
where the defendant satisfies the plaintifi in res¬ 
pect of the whole or any part of the subject- 
matter of the suit, the Court shall order such 
agreement, compromise or satisfaction to be re¬ 
corded, and shall pass a decree in accordance there* 
with so far as it relates to the suit. 

By S. 89 (l) of the Code : 

Save in so far as is otherwise provided by the 
Arbitration Act, 1899, or by any other law for the 
time being in force, all references to arbitration, 
whether by an order in a suit or otherwise, and 
all proceedings thereunder, shall be governed by 
the provisions contained in Sch. 2. 

Ag Mukerji J. pointed out in 47 All 
637^ exhaustive provision has been made 
in Sch. 2 for every kind of arbitration. 
The first 16 paragraphs deal with cases in 
which the parties to a suit apply to the 
Court for an order of reference; paras. 17 
to 19 deal with cases in which the parties 
to a dispute which has not been crystallized 
into a suit agree to make a reference to 
arbitration and application is made that 
each reference should be under the super, 
vision of the Court; and the remainder of 
the Schedule beginning with para. 20, deals 
with references to arbitration without the 
intervention of a Court. The mode by 
which the award may be enforced is laid 
down in para. 20; any person interested 
therein may apply to any Court having 
jurisdiction over the subject-matter of the 
award that the award be filed in Court. 
This application shall be in writing and 
shall be numbered and registered as a suit 
between the applicant as plaintiff and the 

1. Laljee Serang v. Chander Bban, (1931) 18 
A IB Bang 66=1811 0 67=9 Bang 89. 

2. Alagappa Ohettyar v. Chettyar Firm, (1987) 2i 
A IB Bang 287=1701 0 434=14 Bang 766. 

S.'Qajendra Singh v. Durga Eumari, (1926) 12 
A I B All 603=68 1 0 768=47 All 687=28 
A L J 661. 


other parties as defendants. The provisions 
of the schedule are perfectly clear. No 
attempt has been made to comply with 
them. In 40 Bom 386^ action had been 
brought for the price of goods sold and 
* delivered to the defendant. During the 
pendency of the suit and without the inter¬ 
vention of the Court the parties agreed to 
refer the matters in dispute to arbitration 
and an award was made which was dis- 
pufced by the defendant on the ground that 
the arbitrators exceeded their jurisdiction 
and that the defendant was not given a 
proper opportunity of calling witnesses : 
the plaintiff sought a decree on the award 
as an adjustment of the suit by agree, 
ment within the meaning of O. 23, E. 3; 
Macleod J. refused to grant a decree under 
this order but treated the application as 
one under para. 21 of Sch. 2. In 45 Bom 
245® a Bench of the same Court overruled 
this decision and the same learned Judge, 
then Chief Justice, said he was satisfied he 
was wrong in treating the application in 
the way he did. At p. 263 he said : 

It all comes to this; that a party to a suit setting 
up aa award by arbitration out of Court must 
satisfy the Court that there has been an adjust* 
ment by lawful agreement which entitles him to 
ask that the suit should be stopped and a decree 
passed in terms thereof. The Court must then 
decide on the general principles of the law of con¬ 
tract whether or not there has been such an 
adjustment. 


With respect, I agree with this part of 
his judgment, and that is exactly what was 
held by this Court in 14 Rang 766.^ Where,' 
subsequent to the making of the award, it 
has been shown that the parties themselves 
treated it as a concluded adjustment by 
agreement within the meaning of 0. 23, 
R. 3, then the Order applies. It matters 
not how the parties came to terms provided 
a genuine compromise of their dispute has 
been reached. This principle is by no 
means a new one and was accepted in 6 
L B R 55® by a Bench of the Chief Court 
of Lower Bnrma. It is to be observed in 
passing that Macleod C. J. had disagreed 
with the dictum of Davar J. in 37 Bom 639^ 


4. Shavakahaw Dinahaw v. Tyab Haji Ayub 
(1916) 3 A I R Bom 125=37 I 0 140=40 
Bom 386=18 Bom L B 559. 

6 . Manilal Motilal v. Qokaldas Rawji, (1921) 8 
AIR Bom 310=59 I 0 63=22 Bom L R 
10iS=46 Bom 245. 


6 . K. T. T. Shanmugam Chetty v. Annamalay 
Chetty, (1912) 6 L B R 68=16 I 0 969=5 
Bur L T 126. 


7. Harakbhai v. Janmabai, (1912) 37 Bom 639= 
19 I C 786=16 Bom L R 340. 
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that 0. 23, B. 3 came within the dehni. 
tion of "any other law for the time being 
in force” contained in S. 89, Civil P. C. 
The learned Chief Justice added : 

It is only by treating an agreement to refer, 
combined with the award, as an adjustment by 
lawful agreement or compromise, that arbitration 
proceedings can possibly be brought within the 
scope of that Hule. 

In 49 Gal 608® Bankin J. dealt with the 
precise point now before us. In that case 
there was an agreement to refer to arbitra¬ 
tion without the intervention of the Court 
in a suit which was already pending. The 
order of reference is contained in the report 
and contains an agreement to abide by the 
decision of the arbitrators. As to an allega¬ 
tion that only one of the defendants signed 
the submission the learned Judge expressly 
refrained from saying anything; but he 
held that there was no provision except in 
Sch. 2 for a submission to arbitration of 
matters in difference in a suit, and dis¬ 
agreed with the contention that it was 
open to the parties to put aside the provi- 
sion thus made and to have an award 
behind the back of the Court and without 
its order. I respectfully agree with his 
observations that 

informal and uncontrolled arbitrations between the 
parties to a suit leading up to litigation upon the 
bare issues as to whether there is in fact a valid 
adjustment are the very things from which 6oh. 2 
was meant to deliver litigants. 

In 54 Bom 197^ it was held by a single 
Judge that an agreement to refer to 
arbitration matters in difference between 
the parties in a pending suit without the 
order of the Court under paras. 1 to 3 of 
Soh. 2 was illegal and could not be filed 
under para. 17. In 51 Bom 908**^ Amber- 
son Marten G. J. had already considered 
(at p. 937) that the better view was that 
para. 20 did not apply to arbitrations in a 
pending suit. But this view did not lead 
him to the conclusion that there could be 
no room for the informal or uncontrolled 
arbitrations to which Bankin J. had re- 
ferred. Adopting the definition of com- 
promise” in Ainsworth’s Latin.English 
Dictionary as “a bond or engagement 
wherein two parties oblige themselves to 

8 . Amar Ohaud Ghamaria v. Banwari Lall, 

(1922) 9 A I B Gal 404=69 10 808 = 49 Gal 
608. 

9. Dinkarral v. Yeshvautral, (1990) 17 A I B 
Bom 98=124 I 0 119=64 Bom 197=31 Bom 
L R 1403. 

10. Ohanbasappa v. Basaliugayya, (1927) 14 A I B 
Bom 665 = 106 I 0 616 = 61 Bom 908 = 29 
Bom L B 1254 B). 


stand to the arbitration of award of the 
umpire” he considered that such an award 
could form the basis of a decree under 
0. 23, B. 3, Civil P. C. The parties to a dis¬ 
pute are never, of course, obliged to go to 
arbitration, and Sch. 2 only says they “may” 
do so. Within the compass of Sch. 2, as it 
appears to me, lie all the rules relating to 
arbitration, subject to the Proviso contain, 
ed in S. 89 of the Code. If the parties to a 
dispute purport to go to arbitration but 
ignore these rules, it seems to me that 
there can be no award of which the Courts 
will take notice as such. Whether by some 
means, other than the methods of arbitra. 
tion which are recognized by the Courts, 
they arrive at a lawful agreement or com- 
promise which adjust their suit wholly or 
in part does not depend upon any matter 
relating to arbitration or award, but de- 
pends upon a plain issue of fact, iodepen- 
dent of any reference to an informal or 
uncontrolled arbitration. In order to support 
the conclusion at which he arrived, Mar. 
ten C. J. referred to the judgment of Sir 
Lawrence Jenkins in 26 Bom 76.'^ But 
this was under the old Code which con. 
tained no such rule as has been enacted m 
S. 89 of the present Code, and Sir LaWr 
rence Jenkins expressly said that he could 
find nothing in Ch. 37, that is of the old 
Code, which invalidated a proceeding not 
in accordance with its provisions. When 
dealing with S. 89, Marten 0. J. said : 

I think however it is sufficient to give lull 
to the word ’shall’ in Soh. 2 if one holds that 
Sch. 2 governs any particular case so far as appli> 
cable but that it is not intended to be exhaustive 
or to prevent parties resorting to arbitration in 
some manner diSerent from that expressly pro¬ 
vided for in Sch. 2. 

I am unable to follow the argument that 
because reference to arbitration is permis¬ 
sive and not obligatory, a reference when 
made can be made outside the rules which 
have been carefully drawn up to cover, so 
far as can be seen, every class of arbitra¬ 
tion and to ensure a proper supervision by 
the Court in each of them. I must respect¬ 
fully dissent from his conclusion that S. 89) 
is not intended to be exhaustive in all cases 
in which the parties choose of their own 
free will to adopt a reference to arbitration 
as the method of settling their disputes. I« 
is not that they are forbidden to adjust 
their dififerenoe by recourse to a third 
party; far from it. But unless the proce- 
dure prescribed in Soh. 2 is followed, thera 

11. Frogdas v. Girdhurdas, (1902) 26 Bom 76 ^ 3 
Bom L B 431. 
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oan be no award enforoeable thereunder in 
the strict sense of the term; nor can there 
be any adjustment of the dispute by lawful 
agreement by reason of a submission alone 
or unless the third party to whom they 
have recourse brings them in fact to an 
adjustment by lawful agreement. In such a 
ease the introduction of language describing 
his intervention as that of an arbitrator is 
inaccurate and serves merely to confuse the 
issues. In 55 Cal 538*® the earlier Calcutta 
decision was followed by a Benobi and is 
now settled in Bengal: see 62 Cal 229.*^ 
Similar decisions are to be found in 3 L L J 
162** and 14 Pat 799.*® In the last men. 
tioned case the matter came before the 
Court by way of revision. It is clear that 
if a decree under 0. 23, R. 3 cannot be 
made there was a want of jurisdiction in 
the Subdivisional Court to make it. 
Apart from the oases already mentioned, 
two important authorities were cited to us 
by Mr. Darwood who preferred in his argu. 
ment to deal at once, rather than by way 
of reply, with every decision which could 
be found unfavourable to him. The first of 
these is 47 All 637,^ but on careful perusal 
of the judgments it will be observed that it 
is by no means a strong authority for the 
contention of the respondent here. Walsh J., 
in one of the majority judgments, explained 
that he did not propose to consider the 
differences which had arisen in various 
cases cited from different High Courts with 
regard to the difficulties in applying B. 3, 
0. 23. His reason was that he was satisfied 
that the facts in the case brought it within 
the provision of the Code: 

The transaction proved before us seems to me 
to be an agreement, compromise and satisfaction 
of the Tvhole of the sobject-matter in appeal. 

Whether he was right in reaching such 
a conclusion appears to me to be beside the 
point. Having arrived at it, he could ignore 
these differences. But Mukerji J. did not 
view in the same light and he proceeded to 
make a careful examination of the question 
of law which thereby became in his opinion 
a vital one. One of the questions which has 

18. Girimoni Dasl v. Tarini Charan, (1927) 14 
A IB Oal 887=104 IC 860= 66 Cal 688=47 
0 L J 69=33 C W N 390. 

15. Mabammad Mia v. Osman AJi, (1936) 22 AIR 
Cal 939=165 10 916=62 Oal 229= 60 0 L J 
178=89 OWN 480. 

14. Hati Prasad v. Mt. Soogni Devi, (1921) 8 
AIR Lah 232=67 I 0 123=8 L L J 162. 

16. Bhimraj Kanai Lai Firm v. Munia Sethani 

(1936) 22 AI R Pat 243= 166 I 0 1060 = 14 
Pat 799=16 P L T 280. 


arisen is whether the words “any other 
law for the time being in force" in 8. 89, 
Civil P. C., can include O. 23, E. 3. I am 
firmly of opinion that they cannot. As 
Mukerji J. dealt with this matter amongst 
others exhaustively in the judgment re- 
ferred to I am content to say first, that 
any other law for the time being in force" 
must, in my opinion, mean an enactment 
relating to arbitration, as where in certain 
classes of agricultural disputes reference 
may be made by the application of some 
local enactment to the decision of the Col. 
lector for the final determination of matters 
in issue; secondly that in my opinion a 
reference in the Code to “any other law’ 
cannot be construed to mean some other 
part of the Code itself; and thirdly, that it 
would have been easy for the Legislature, 
if recourse to O. 23, R. 3 in cases of arbi¬ 
tration bad been intended, to include some 
words making this plain rather than deli¬ 
berately to employ words which do not- 
relate to arbitration at all and would appear 
to have no connexion with it, except by 
dint of meticulous research in the Latins 
dictionary. I do not see how a dispute can 
be said to have been adjusted when one of 
the parties thereto energetically denies that- 
the adjuatmept is satisfactory. The rule, 
deals with an adjustment by compromise 
and not with a compromise merely. In my 
opinion adjustment means settlement and 
the harmonizing of disputes, and where 
there is no settlement and no harmony a 
dispute cannot be said to have been adjust¬ 
ed^ by way of lawful agreement or compro. 
miae, or at all. It appears to me entirely 
wrong to import into the meaning of the 
words used in O. 23, R. 3 some connotation 
which is at variance with the provisions of 
S. 89 and ofScb. 2. I respectfully associate 
myself with the conclusions of law arrived at 
by Mukerji J. so far as they relate to the 
present application, as well as with thos& 
of Rankin J. to which I have already 
referred. The remaining case cited to us is 
that in 51 Mad 800.*® A Full Bench in 
that case agreed with the meaning which 
bad been given to the word “compromise" 
by Marten C. J. in the Bombay case. 
Phillips J. said : 

It is difiBcult to see on what prinoiple parties, 
who agree to accept a fixed sum in satisfaction of 
a claim can be said to compromise that claim, 
whereas if they agree to accept a sum which is to, 


16. Subbarajn v. Yenkataramaraju, (1928) 16^ 
AIR Mad 1026 = 118 I 0 632=61 Had 80a 
=66 M L J 429 (P B). 
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be fixed by some one else that does not amount to 
a comptomise. 

Noto the governing word in O. 23, R. 3, 
appears to me to be not “compromise” but 
“adjustment” and in the former instance 
given it is clear that the parties have 
adjusted their dispute; in the latter case if 
their agreement is merely a reference to 
arbitration then it appears to me that they 
must conform to the rules under which 
the Court will enforce awards. The agree¬ 
ment to proceed to arbitration is not an 
:“adju3tment by any lawful agreement or 
compromise" because it is an agreement to 
■enter upon proceedings which are under 
the supervision of the Courts. It is not 
complete in itself, since the validity of the 
acts to be done and the methods by which 
they are done remain open to challenge in 
the Courts according to the rules laid down 
in Sch. 2. True, the parties may agree to 
accept the award of an arbitrator; but the 
Courts will refuse to enforce the award if 
his task is performed mala fide, as for ins. 
tance if he takes a bribe or refuses to hear 
one of the parties. They keep a check upon 
the proceedings, and once the parties enter 
into such an agreement their method of 
enforcing the award is that which is laid 
down by Sch. 2 and none other-. If they 
mutually agree to the terms of the award 
after it is made it may become an adjust, 
ment by lawful agreement; but if they do 
not. it cannot be so recorded. Thus, I concur 
with the observation of Beaman J. in 33 
Bom 69'^ at page 74 that 
a mere agreement to refer a matter to arbitration 
oannot, logically and without unduly straining 
language, be fairly called an adjustment of a suit. 

It would be unconscionable to say that 
parties to a dispute may make an agree, 
ment to accept as binding an award of an 
arbitrator, and then to afford to an honest 
party to such an agreement no remedy if 
he were defrauded by a corrupt bargain 
between the arbitrator and the other party. 
But it seems that the logical conclusion of 
what is contended for here would be to 
say that the Court is obliged to record such 
a corrupt bargain and to pass a decree in 
accordance therewith; and this upon the 
ground that the confidence reposed in the 
arbitrator by the party defrauded pre. 
vents him from saying that the matters in 
dispute have not been adjusted by lawful 
agreement or compromise. With these con¬ 
siderations in mind I pass to consider the 


I.R« 

case in 9 Rang 39^ which in my opinion 
can no longer be regarded as good law and 
which must be overruled. It is somewhat 
unsatisfactory to be unable to learn from 
the report whether the parties had agreed 
to accept the award after it had been made 
and had thus by a lawful agreement arrived 
at an adjustment of their disputes. That 
this may have been so appears likely from 
a passage in the leading judgment of 
Cunliffe J. at p. 44 : 

Quite apart from the interpretation of the Ian. 
guage used in O. 23, B. 8, I should have thought 
also that the Court had an inherent power to con¬ 
firm any reasonable agreement between the par¬ 
ties appearing before it. 

The existence of an agreement arrived 
at after the award had been made would 
of course have enabled the Court to record 
it as an adjustment upon that basis alone. 
But the Court proceeded to consider not 
whether the award had been accepted by 
both parties, but whether, apart from its 
acceptance, it could be recorded and con. 
firmed in the terms of a decree. In deter¬ 
mining whether the words “any other law 
for the time being in force” could refer to 
an order under the Code itself having no 
express reference to arbitration, Cunliffe J. 
was content to observe that he knew of 
no other law to whioh these words could 
possibly be appropriate. I do not find it 
necessary to inquire more precisely whe- 
ther such a law exists here, or may have 
existed at some time in some part of India. 
In my opinion the construction to be 
placed upon the words is not that some 
enactment must be found to fit them. In 
other respects my reasons for differing 
from the conclusions arrived at by this 
Bench have been sufficiently explained. I 
am therefore of opinion that this case must 
go back to theSubdivisional Judge with the 
instructions that in the light of these pro- 
oeedings he has no jurisdiction to pass the 
decree under O. 23, R. 3 against the defen¬ 
dant ; and the decree passed must accord¬ 
ingly be, and is, set aside, with costs ad 
valorem. 

Mya Bo J« — I concur. . 

Mosely Ji — I concur. 

n.s./r.k. Decree set aside. 

Case remanded, 
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FULL BENCH 

Roberts 0. J., Mta Bu, Bagulby, 
Mosely and Ba U JJ. 

-4, B. L, P. Firm — Appellant. 

V. 

U Po Kyaing and another — 

Beapondents. 

Letters Patent Appeal No. 9 of 1938, 
Decided on 2nd February 1939, from judg. 
ment of Braund J. in S. A. No. 99 of 1938, 
D/. 17th August 1938. 

(a) Burma Laws Act (13 of 1898), S. 13— 
Queition m to effect of ordination or admitsion 
as raban of Burmese Buddhist on properties in 
his ownership or possession is question regard* 
ing religious usage or institution. 

The question whether a Burmese Buddhist by 
reason of his having become a raban has renounced 
his worldly life and becomes automatically dives¬ 
ted of all his property and relinquishes all title to 
the same, in other words, what is the effect pro¬ 
duced by the ordination or admission as arahan of 
Burmese Buddhist upon properties in bis owner¬ 
ship or possession at the time is clearly a question 
regarding a religious usage or institution and Bud¬ 
dhist law will therefore form the rule of decision : 
AIR 1929 Rang 35i (F B), Dieting. [P 806 0 1) 

(b) Buddhist Law (Burmese)—Burmese Bud¬ 
dhist becoming rahan permanently — He is 
divested of all bis property and relinquishes 
title to it CPer Full Bench), 

According to the underlying principles of Vinaya, 
a Burmese Buddhist on his becoming rahan 
renounces his worldly life and if the ordination as 
rahan is not temporary* but permanent, he becomes 
automatically divested of all his property and 
relinquishes all title to the same ; Case law 
reviewed, ^ [P 306 C 2] 

(c) Buddhist Law (Burmese)—Raban is not 
civilly dead — But he becomes ineligible to 
receive inheritance from his lay relations 

(Obiter), 

It is inaccurate to describe a rahan as civilly 
dead, But his legal position is changed by ordina¬ 
tion. He becomes ineligible to receive an inheri¬ 
tance from his lay relatives, and he becomes so 
•because of the religious usages affecting monkhood: 
AIR 1924 Rang 101, Dissent, [P 307 0 1, 2] 

(d) Buddhist Law (Burmese)—Re-acquisition 
by purchase or gift of property divested on 
ordination as rahan Is not contemplated. 

The rules of Vinaya do not contemplate the 
•re-acqulsitlon by purchase orgiftof property which 
the rahan has been divested of, on his ordination 
as rahan. If the acquisition is made the matter is 
one for the notice of the ecolesiastical authorities 
and not of the Courts, [p sog q 2 ] 

(e) Buddhist Law (Burmese) — Question to 
candidate for ordination as raban as to whe¬ 
ther he had any debt—Untruthful answer to 
this question does not invalidate ordination. 

It is true that the Vinaya texts expressly lay 
down that one of the questions to beputtoacandi- 
date for ordination as rahan is ‘ Tiave you no debts? ’ * 
-However, if an untruthful or misleading answer to 
1939 B/39 & iO 


such a question is given the subsequent ordination 
18 not thereby invalidated. [P 309 0 1] 

(f) Buddhist Law (Burmese) •— Vinaya is 
cccIciiMticftl Cod 0 for Buddbiit monks of 
Burma and has force of law. 

What is contained in the Vinaya is the law laid 
down by Lord Buddha for the guidance of the 
members of the Sangha inasmuch as the breaoh of 
any of the rules is visited with punishment. From 
another point of view the rules contained in the 
Vinaya have the force of customary law inasmuch 
as they have become hallowed by practice and 
usage for over 2000 years. The Vinaya may there¬ 
fore be termed the ecclesiastical Code for the Bud¬ 
dhist monks of Burma. [P 310 C 2 ; P 311 C 1] 

(g) Contract Act (1872), S. 23—Word 'law' 
used in firtk clause means juridical law~‘Law* 
as used in second clause means personal or 
customary law. 

The word ‘law’ as used in cl. 1 of 8. 23, means 
juridical that is, the law enacted b 7 any 
competent Legislature and the word 'law' as used 
in cl. 2, means personal or customary law. Accor¬ 
ding to Buddhist law, a rahan is forbidden by his 
personal law, that is the Vinaya, to engage in 
trade. Therefore to permit a rahan to buy and sell 
property means enabling him to defeat his own 
personal law, and that is opposed to S. 23, Contract 
Act. [p 312 0 1] 

E. Hay — for Appellant. 

U E Maung — for Respondents, 

Roberts C. J,—This appeal raises an 
important point of Burmese Buddhist law. 
One U Po Saw. otherwise called U Po SO 0 , 
with his wife Ma Tok and his son Maung 
Tun, mortgaged certain immovable proper¬ 
ties, with which this appeal is not imme¬ 
diately concerned, to the appellants in July 
1932. In February 1934 U Po Saw became 
a rahan and entered a Kyaungdaike. In 
July of the same year the appellants filed 
a mortgage suit, and having obtained a 
decree therein brought the properties to 
sale in execution. There was still a balance 
due to the appellants over and above the 
sale proceeds; they therefore obtained a 
personal decree against U Po Saw, his wife, 
son and daughter-in-law, in execution of 
which, they attached certain paddy land 
which may be shortly described as “Hold¬ 
ing No. d-A. This holding had been pur¬ 
chased by the present respondents in May 
1934, two months before the mortgage suit 
was filed, from Ma Tok and Maung Tun for 
good consideration, and there had been a 
properly executed and registered deed of 
sale. The vendors would have been the 
natural heirs of U Po Saw. 

The purchasers were other creditors, and 
Ma Tok and Maung Tun having been ad, 
judged insolvents on lat July 1934, the 
transfer to the respondent-purchasera was 
impeached as a fraudulent preference but 
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those proceedings proved ineffectual, and 
the transfer -was upheld. The appellants 
now say that U Po Saw has a good title to 
half of Holding No. 5A and the respondents 
contend that this is not so, because at the 
time of the transfer in May 1934, U Po 
Saw by reason of his having become a 
raban had renounced his worldly life and 
became automatically divested of all his 
property and relinquished all title to the 
same. We have to consider whether this is 
indeed the effect produced by the ordina¬ 
tion or admission as a rahan of a Burmese 
Buddhist. 

By S. 13, Burma Laws Act, 1898, omit¬ 
ting all but material words, where in any 
suit or other proceeding in Burma it is 
necessary for the Court to decide any ques¬ 
tion regarding succession, inheritance, mar- 
riage or caste, or any religious usage or 
Institution, the Buddhist law in cases where 
the parties are Buddhists shall form the 
rule of decision except in so far as such law 
has by enactment been altered or abolished, 
or is opposed to any custom having the 
force of law. In the opinion of the learned 
Judge in second appeal the question to be 
decided was one of succession and therefore 
fell within this part of the Section. That 
may be so, but at all events it seems to me 
to be clearly a question regarding a religi- 
ous usage or institution. In 7 Bang 677^ at 
p. 684, Carr J. said: 

The question before us is whether a Buddhist 
monk is competent to contract or not, and in my 
view that is not'a question regarding any religious 
usage or institution.' 

The case I have cited, and to which it 
will be necessary to refer again, must be re¬ 
garded as settled law on this point. But in 
the present appeal the question does not 
relate to the competency of a Buddhist 
monk to contract, but to the effect, if any, 
of his ordination upon properties in his 
ownership or possession at the time. That 
the Buddhist monkhood is a religious insti. 
tution cannot be doubted. If a Buddhist 
monk’s conduct raises a question regarding 
this institution, the Buddhist law, by which 
is meant the Burmese Buddhist law in this 
connexion, is recognized by S. 13, Burma 
Laws Act, as forming the rule of decision. 
But a sale is a pure matter of contract; and, 
when it has no reference to any religious 
usage or institution, questions arising out of 
it must be decided by reference to the Con¬ 
tract Act and to the ordinary civil law ap- 

1. U Byiunya v. Mauug Law, (1929) 16 A I B 
Rang 364=1211 0 706=7 Rang 677 (F B). 


plicable to laymen and rahans alike. The 
civil laws of the State do not interfere with 
monks who choose to take part in worldly 
transactions; this is a matter for the dis- 
cipline of the religious authorities; but where 
a matter affecting religious usage or in. 
stitution is directly concerned the Civil 
Courts administer the Burmese Buddhist 
Law as the law of the land. 

The question raised in the present appeal 
does not merely concern the conduct of a 
monk whilst he is a monk but relates 
directly to a religious usage and to the in- 
stitution of monkhood. It asks whether 
something happens by operation of law be. 
cause of religious usage, and whether the 
religious institution of monkhood can con. 
template the entry into it of persons who 
are possessed of worldly goods or property. 
To answer this question it is necessary to 
look at the Buddhist law. The first case 
cited to us in support of the contention that 
on becoming a rahan a man thereby re. 
nounoes all his property is that in (1897. 
1901) 2 U B R 54.^ The decision is directly 
in point but the Judicial Commissioner dis. 
covered no text in the Vinaya or other 
authoritative compilations which expressly 
declared what became of a man’s property 
when he embraced a religious life. He said 
however that the sacred books indicated 
this by clear enough implication; and held 
that upon ordination or admission as a 
rahan a man became automatically divest, 
ed of his property. 

It was subsequeiVbly pointed out in 7 
Rang 677^ at p. 695 that this earlier case 
introduced the idea that a Buddhist monk 
was civiliter mortuus^ and Heald J. consi¬ 
dered this idea mistaken, but he said 
nothing which disapproved of the actual 
decision. No doubt this idea of civil death 
goes too far, and is in conflict with the 
decision in 7 Rang 677.^ It is also clearly 
established that a rahan is liable for the 
maintenance of his child after he becomes 
a rahan though his liability in this respect 
depends upon the application of the Crimi¬ 
nal Procedure Code (S. 488): 4 U B R138 
and 11 Rang 226.* It was at one time held 
that there was nothing to prevent a monk 
from acquiring by inheritance property 

2. Ma Pwe v, Maung Myat Tha, (1897-1901) 8 

U B R 64. „ ^ 

3. U Thlri V. Ma Pwa Yi, (1928) 10 A I R 

131=72 I 0 368 = 4 U B R 138 == 34 Or L J 

368. _ „ 

4. Maung Tin v, Ma Hmin, (1933) 20 AI B B»n| 

138=1933 Or 0 728=144 I 0 187=8* 0* " * 

816=11 Bang 226 (F B). 
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whioh he proceeded to devote to religioua 
purposes: 2 Ohan Toon's L 0 236.® This was 
a case from Mandalay. But in 9 L B R 220® 
this view was dissented from by a Full 
Bench of five Judges. On p. 244 of the 
judgment it is said: 

In the question referred to us it is assumed that 
a pongyi may inherit paddy land from his lay rela¬ 
tives and that he may accept a gift of such land. 
As regards gifts, for the reasons noted above it 
appears that there is nothing unlawful in thodedi- 
cation of paddy land to a pongyi as a religious 
gift. But the case of inheritance is different and 
we are not prepared to hold that a pongyi can 
inherit from his lay relatives. 

The judgmenb later proceeds : 

If therefore land is allotted to a pongyi by his 
relatives as his share of the family inheritance 
and the pongyi accepts it in accordance with the 
kappiya method it oan only be regarded as a reli'' 
gious gift to that pongyi. 

The Buddhist monkhood is a mendicant 
order, and the only properties which a 
monk could originally possess were articles 
which fell within the category of the four 
requisites or resources—food, clothing, lodg. 
ing and medicine, but the ancient texts 
recognize a vicarious possession on behalf 
of the rahan by a lay steward who is called 
kappiya and the existence of what has been 
termed the kappiya system is recognized 
by the Civil Courts. The kappiya may 
receive gifts offered to a monk after bis 
ordination bat he does not enter into pos. 
session of the property of a layman when 
the latter becomes a monk. When paddy 
land is given to a monk after ordination it 
is given for future requirements in order 
that the four requisites may be satisfied. 

In 3 U B E 91^ the Lower Burma deci¬ 
sion was followed in Upper Burma, and in 
4 U B E 159® it was held that a rahan 
cannot revive the right of inheritance which 
he would possess as a layman by renounc- 
ing his religious vows after the death of 
the relative from whom he could have 
inherited if he had not been a rahan. In 
1 Rang 430.® Duckworth J. said that by 
becoming a monk a layman divested him¬ 
self of all earthly ties of relationship and 
property and died a civil death. Though I 
respectfully agree with the observation of 
Heald J. that it is inaccurate to describe 
a rahan as civilly dead, it appears to be 

6. Ma Taifcv.U Wiseinda,Q Chan Toon’sL0236. 

6. Shwe Ton v. Ton Lin, U919) 6 A I R L B 81 
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nonetheless true that his legal position is 
changed by ordination. He becomes in. 
eligible to receive an inheritance from his 
lay relatives, and he becomes so because of 
the religious usages affecting monkhood. 
Formerly in 2 U B R 6l*® it was decided 
that he was prohibited from engaging in 
any monetary transactions and could not sue 
to redeem a mortgage, and in 5 Rang 626^^ 
that he was not competent to engage in 
the purchase of a house. In the latter ease 
it was again said that a layman on enter¬ 
ing the order dies a civil death and becomes 
divested of all his property possessed by 
him as a layman. These two cases were 
overruled by the decision in 7 Rang 677^ 
for the reason that the conduct of a monk 
within his order does not necessarily in¬ 
volve a question of religious usage or insti¬ 
tution and that unless and until it does 
so, the rules of the Vinaya do not form 
part of the law to be administered by the 
Civil Courts. 


U E Maung, who has appeared for the 
respondents, urges that the reason, there 
is no express text in the Vinaya which 
says that a layman becomes automati¬ 
cally divested of his property on becoming 
ordained is because it was an elementary 
principle. There has been no serious con¬ 
tention to the contrary since the case in 
{1897.01) 2 U B R 54® in 1897. In the 
first Khandbaka of the Mahavagga, which 
relates to the admission to the order of 
Bhikkhus, under the sixth heading, para. 8, 
lb is related that the Blessed One addressed 
Upaka the Agivaka in the following 
stanzas : 

I have overcome all foes; I am all-wise; I am 
free from stains in every way; I have left every* 

thing; and have obtained emancipation bv the 
ddsbructioD of desirot 


Meeting the five Bhikkhus he addressed 
fchem as follows, para, 12 : 

I will teach you. To you I preach the doctrine. 
If you walk in the way I show you, you will, ere 
long, have penetrated to the truth, having your¬ 
selves known it and seen it face to face; and you 
will live in the possession of that highest goal of 
the holy life, for the sake of which noble youths 
fully give up the world and go forth into the 
houseless state, 


In para. 17 the Bhikkhus are addressed 
as to the two extremes which he who has 
given up the world ought to avoid.” The 
story of Yasa, which follows, is that of tha 
seventh venerable person bo reach absolute 


Shwe Kan, (1914) 1 A I.R 
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holiness as an Arahat. He is described as 
‘leaving the world and going forth into the 
houseless state, ‘and afterwards it is related 
that “the mother and the father and the 
former wife of the venerable Yasa offered 
food to the Blessed One and to him.” The 
reference to the “former wife” here is of 
some account. When a Buddhist layman 
becomes a rahan his wife may take another 
husband after a lapse of seven days, but 
her first husband on casting aside his yel. 
low robes may reclaim her even if he has 
entered and left the priesthood as often as 
seven times. It was held in (1893-1900) 
P J 611^^ that ordination does not bring 
about the complete severance of the married 
state in that if the rahan returns to the 
world and divests himself of his robes he is 
bound to maintain his former wife until 
she marries again or he re-enters the priest¬ 
hood. But his status whilst he remains a 
rahan is inconsistent with a claim of rela¬ 
tionship towards any woman. If a monk 
resorted to the wife whom he had formerly 
married for the purpose of intercourse with 
her, he would be guilty of a Paragika 
offence and would thereby cease to be a 
monk and would become ineligible for re¬ 
ordination. It is only when he leaves the 
religious institution of monkhood that his 
marital rights and liabilities revive. Thus, 
his ordination brings about by operation 
of law a change in status for the husband, 
and if she desires it, for his wife also. 

Resuming the examination of texts which 
appear to show that those who were 
ordained became divested of their property, 
it will be seen that in the third Bhanavara 
the meeting of the Blessed One with Gatilas 
or ascetics wearing matted hair is re- 
counted. On their ordination they flung 
their hair, their braids, their provisions, 
and articles for sacrifice into the river 
(para. 18). The fifth Bhanavara concludes 
with the rebuke of the Blessed One to a 
Bhikkhu who “embraced the religious life 
for his belly's sake” and gave rise to the 
address as follows : 

I preacribe, 0 Bbikkus, that he who confers the 
upasampada ordination (on a Bhikkhu), tell him 
the four Resources : 

The religious life has morsels of food given in 
alms for its resource. Thus you must endeavour to 
live all your life. Meals given to the Sangba, to 
certain persons, invitations, food distributed by 
ticket, meals given each fortnight, each uposatha 
day (i. e. the last day of each fortnight), or the 
first day of each fortnight, are extra allowances. 

12, Ma Thin v, Maung Maung, (18934900) P Z 

611. 


The religious life has the robe made of rags 
taken from a dust heap for its resource. Thus you 
must endeavour to live all your life. Linen, cotton 
silk, woollen garments, coarse cloth, hempen cloth 
are extra allowances. 

The religious life has dwelling at the loot of a 
tree for its resource. Thus you must endeavour to 
live all your life. Viharas, addhayogas, storied 
dwellings, attics, caves ate extra allowances. 

The last of the resources which I need 
not set out here relates to medicine. It is 
pointed out almost directly afterwards in 
the text that the nature of the resources 
should be told to the newly ordained 
Bhikkhus immediately after their ordina¬ 
tion and not before: but it seems impos. 
sible to regard a layman as being ignorant 
of the sacred texts to the extent of being 
unaware of their existence. Village life 
throughout Burma has daily presented 
before it the spectacle of the mendicant 
rahans with their begging bowls; the 
nature of the life which they lead is well 
known, and the fact that many of the laity 
have been, at one time or another, rahans 
themselves ensures that the extent of their 
obligations is not a matter of esoteric but 
of widespread knowledge. 

According to the Dhammathats the three 
kinds of heritable property belonging to 
rahans are (l) the alms bowl and robes, 
(2) the lahubhan and (3) the garubhan 
property. The latter is Sanghika property 
and nob subject to partition amongst lay 
heirs, whereas lahubhan property is partible 
according to elaborate rules with which we 
need have no concern for the purposes of 
this case. But there is no provision for 
any property brought into the order by the 
rahan himself, because he could not bring 
any. 

It has been contended that it would be 
wrong for the Courts to say that effect 
should be given to a religious usage which 
divests a man of his property on ordina¬ 
tion, when at the same time there is no 
objection in law to his re-acquisition of it 
by purchase or gift on the day after he has 
been ordained. The answer to this objec¬ 
tion is that the rules of the Vinaya do not 
contemplate such a purchase or gift ; and, 
if it is made, the matter is one for tbe 
notice of the ecclesiastical authorities and 
not of the Courts. We have also been 
pressed to remember tbe fact that many 
persons become ordained for short periods 
only and revert to the life of laymen after 
a few weeks' religions seclusion. It must 
be clear therefore that we are dealing in 
the present appeal with a rahan who has 
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remained as Buoh for a period of three 
years or more and that there is no evidence 
of any kind that he possesses the least 
intention to renew his contact with the 
outside world. Bach case must be judged 
upon its merits and in the light of its spe¬ 
cial circumstances: in a particular instance 
there might be ample evidence that a can¬ 
didate for ordination intended to be what 
is known as a dullaba rahan. The position 
of persons who become ordained whilst 
retaining an animus revertendi to their lay 
state may yet fall to be considered by the 
Courts; the evidence here is that there 
was a total renunciation of the lay status. 
In First Appeal No, 156 of 1936,^® a Bench 
of this Court gave judicial recognition to 
the custom of assuming the yellow robe for 
a temporary period only as being wide¬ 
spread among the Buddhist community. 

Mr. Hay has argued that U Po Saw 
never became a rahan at all because he 
was a debtor at the time of becoming 
ordained and the Vinaya texts expressly 
lay down that one of the questions to be 
put to a candidate for ordination is “Have 
you no debts ? ” This appears from the 76th 
heading to the admission of the order of 
Bhikkhus in Mahavagga. It seems however 
to be universally regarded that if an un¬ 
truthful or misleading answer to such a 
question is given, the subsequent ordina¬ 
tion is nob thereby invalidated. No case 
has been cited to us in attempt to prove 
the contrary, and nothing appears from the 
texts to support it. It appears to me to be 
impossible to say that U Po Saw was not 
validly admitted to ordination and is not 
now a rahan at all. In my opinion at the 
time of his ordination he was incapable of 
retaining any further interest in his pro- 
porty, and after he had become ordained 
his former wife and son became the osten¬ 
sible owners in possession. But in any 
event lapse of time would give implied 
consent to their sale to the respondents, as 
the learned District Judge has observed, 
and the sale took place before the filing of 
the mortgage suit in relation to other pro¬ 
perties. Accordingly I hold that the res. 
pondents have acquired a good title to the 
property and I am of the opinion that this 
appeal ought to be dismissed with costs ad 
valorem. 

Baguley J.—I agree. 

Mosely J.—I agree. 

Mya Bu J, I agree that this appeal 

13. U On Kin v. Daw On Bwln, First Appeal 
No. 166 of 1935. 


must be dismissed. As my Lord the Chief 
Justice has fully discussed the relevant 
judicial and textual authorities relating to 
the questions under consideration, I desire 
to add only a few general observations in 
support of the conclusions at which his 
Lordship has arrived and in which I con¬ 
cur. As the main question on which this 
appeal hinges is as to the effect of the entry 
by a Burman Buddhist into the Buddhist 
monkhood upon his legal status, it is a 
question of religious usage which must be 
decided according to the Buddhist law 
under S. 13. Burma Laws Act. The law 
pertaining to religious usages among Bur- 
man Buddhists is to be found in the Vinaya. 
It is true that there is no express text in 
the Vinaya which lays down that a layman 
becomes automatically divested of his pro. 
perty or severed from earthly ties on 
entering the Buddhist monkhood, bub the 
underlying principle of the rules in the 
Vinaya leaves no room for doubt that the 
immediate effect of entry into monkhood 
or of ordination as a monk is renunciation 
of the worldly life involving an intentional 
severance from all earthly ties nob only 
personal but also proprietary. It is impos¬ 
sible to conceive of a man so renouncing 
the world being still capable of carrying 
into monkhood with him the proprietary 
interests and personal relationships existing 
prior to such renunciation. Such an idea is 
manifestly opposed to the fundamental ob¬ 
ject of renunciation and of embarkation 
upon a life which is aimed at the ultimate 
annihilation of desire. Thus, it was pointed 
out in the Full Bench case in 9 L B B 220® 
at page 224 that 

the order is essentially an order of mendicants who 
have renounced the world and although they 
make no actual vow of poverty they divest them, 
selves of all worldly possessions at the time of 
ordination .... 

In that case it was also pointed out (at 
page 245) that it is 

mconsistent with a pongyl’s personal status that 
he should inherit from his natural family with 
whom all ties of relationship have been annulled. 

Whether a Buddhist monk is a person 
competent to contract within the meaning 
of S. 11, Contract Act, or whether an order 
under S. 488, Criminal P. C., can validly 
be passed against a member of the Bud- 
dhist monkhood are questions which are 
governed by considerations quite irrelevant 
to the question as bo the effect of a man’s 
entry into Buddhist monkhood. Normally 
the renunciation of the world is permanent 
renunciation and the rules in the Vinaya 
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appear to me to be designed to deal with 
such renunciation. There have however 
been instances of men entering into monk¬ 
hood for short periods such as a few weeks 
or months and there have also been in¬ 
stances of men who, having entered the 
priestly order in the ordinary way osten¬ 
sibly for life, revert to the laity. The 
observations that I have made are not 
meant to cover cases of temporary renun¬ 
ciation of the world or questions which may 
arise as to the status of those who, having 
entered the monkhood ostensibly in the 
normal way, revert to the laity in social 
life, after such renunciation. These points 
do not arise in the present case. Confining 
my observations to the facts and circum¬ 
stances of the present case I have no hesi¬ 
tation in holding that U Po Saw lost all 
his interest in or title to the property in 
dispute on his becoming a monk. 

BaU J. — The question for decision in 
this case is what effect the ordination of a 
Burman Buddhist as a rahan has on his 
property. Does he take it with him into the 
Order or does he divest himself of it on 
ordination? This question cannot be solved 
unless one knows what law must be applied. 
S. 13, Burma Laws Act, says inter alia 
that to questions relating to marriage, in¬ 
heritance, succession, religious institution, 
or usage the Buddhist law shall be applied 
where the parties concerned are Buddhists. 
The Buddhist law as used therein is the 
law applicable to the Burman Buddhists. 
The Burman Buddhists are divided into 
two sections: one is the laity and the 
other is the Sangha. What is applicable to 
the one is not applicable to the other. One 
of the questions referred by a Full Bench 
of the late Chief Court to the Thathana- 
baing was: 

When a matter concerning rabans, -which in. 
volves a dispute about property either between 
monks themselves or between monks on the one 
hand and laymen on the other, comes before an 
ecclesiastical tribunal, by what written authorities 
should the tribunal be guided ? 

After enumerating the number of the 
texts which an ecclesiastical tribunal 
would consult the Thathanabaing said : 

There is no precedent for the Thathanabaing In 
Council to recognize the authority of the Dham- 
mathats. They are accustomed to decide according 
to the Vinaya : 9 L'B R 220.® 

It has however been said that the Vinaya 
contains mere rules of conduct imposed by 
Lord Buddha upon the members of the 
Order of Buddhist monks and that there¬ 
fore it should not be confounded with the 


civil law which governs the secular rela¬ 
tions of its inhabitants. Law as defined by 
Blackstone is a rule of action prescribed or 
dictated by some superior which an inferior 
is bound to obey: Book I, pp. 38 and 39. 

And Austin gives the definition as follows: 

A law is a command to a course of conduct: a 
command being the expression of a wish or desire 
conceived by a rational being that another rational 
being shall forbear, coupled with the expression of 
an intention in the former to inflict some evil 
upon the latter, in case he comply not with the 
wish. (Austin’s Jurisprudence, Lectures I and V), 

Considered in this light, what is con. 
tained in the Vinaya is the law laid down 
by Lord Buddha for the guidance of the 
members of the Sangha inasmuch as the 
breach of any of the rules is visited with 
punishment. One who infringes any of the 
rules is guilty of a sin. There are seven 
kinds of sin, namely (l) Parazikam; (2) 
Banghadisara : (3) Thullaya; (4) Suddha 
pacittiya ; (5) Nissaggi pacittiya ; (6) Dak- 
kata ; and (7) Dubbhari. 

One who commits murder or theft of 
property worth five ticals or more or one 
who indulges in sexual pleasure or professes 
to be possessed of supernatural powers is 
guilty of parazikam and ceases to be a 
rahan. By the commission of any other 
classes of sin the offender does not lose the 
character of a rahan. He must however 
confess his sin and also do penance in 
expiation therefor. If he does not do it, be 
is liable to be excommunicated from the 
sangha. In the Ninth Khandaka, Sacred 
Books of the East, Vol. 20, p. 299, the fol¬ 
lowing text appears: 

*'The night, Lord, is far spent. The first watch is 
passing away. For a long time has the Bhikka* 
samgha been seated here. Let my Lord the Blessed 
One recite to the Bhikkus the Fatimokkba." 

When he had thus spoken, the Blessed One 
remained silent. And a second time when the 
second watch was passing away (he made the 
same request with the same result). And a third 
time, when the third watch had begun, and the 
dawn was breaking (he made the same request). 

*'The assembly, Ananda, is not pure.” 

Then the venerable Maha Moggallana thought, 

* 'what individual can the Bless^ One be referring 
to in that be says, 'The assembly, Ananda, is not 
pure'.” And the venerable Maha Moggallana oon« 
sidered the whole Bikkhu*samgba, penetrating 
their minds with bis. Then the venerable Maha 
Moggallana perceived who was that individnal," 
evil in conduct, wicked in character, of impure 
and doubtful behaviour, not a Samana though he 
had taken the vows of one, not a religious stadent 
though he had taken the vows of one, foul within, 
full of cravings, a worthless creature,—who hw 
taken his seat amongst the Bhikkhu'samgfaa. On 
perceiving which it was, he went up to that indl* 
vidual and said to him, *ATise, Sir t The Blessed 
One has found you out. There can be no com* 
munion between you and the Bhikkhus I' 
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At p. SOS of the same book» Lord Bud. 
dha said: 

Just, 0 Bhlkkbus, as the great ocean will not 
brook association with a dead corpse; but whatso* 
aver dead corpse there be in the sea that will it— 
and qulokly—draw to the shore and oast it out 
upon the dry land—just so, O Bhikkhus, i£ there 
be any individual evil in conduct, wicked in char* 
acter, of impure and doubtful behaviour, not a 
Samana though he have taken the vows of one, 
not a religious student though he have taken the 
vows of one, foul within, full of cravings, a 
worthless oreature ; with him will the Samgha 
brook no association, but quickly, on its meeting 
together, will it oast him out. And what though 
that man should himself be seated in the midst of 
the Bhikkhu* samgha, verily, both is be afar oS 
from the Samgha and the Samgha from him. This 
is the third (of such qualities). 

Looking again from another point of 
view, the rules contained in the Vinaya 
have the force of customary law inasmuch 
as they have become hallowed by practice 
and usage for over 2000 years. Ever since 
the introduction of Buddhism into Burma 
the questions affecting the Sangba in all 
their implications have been decided in 
accordance with the Vinaya. The Vinaya 
may therefore be termed the Ecclesiastical 
Code for the Buddhist monks of Burma. 
The rules of Vinaya as pointed out by 
Maung Kin J. in 9 L B R 220® at p. 232, 
are to be found in : (l) Vinaya Pitaka; (2) 
Vinaya Pali Atthagathas ; and (3) Vinaya 
Tikas. 

Some of the tests of the Vinaya show 
by clear enough implication that a Burman 
Buddhist divests himself of his property on 
his ordination as a rahan. Besides the 
tests already referred to by my Lord the 
Chief Justice in his judgment, I may refer 
to the following: In Mahavagga, Sacred 
Books of the East, Vol. 17, p. 6, a youth 
named Sona Kolivisa addressed the Blessed 
One in the following manner when he 
asked to be ordained as a rahan : “As I 
understand the Dhamma proclaimed by the 
Blessed One, it is not easy to a person 
living as a layman to lead a wholly perfect 
and pure and altogether consummate life 
of holiness. What if I were to cub off my 
hair and beard, and to put on yellow robes 
■and give up the world, and go forth into 
the houseless state 7 I desire, Lord, to out 
off my hair and beard, and to put on yel. 
low robes, and to give up the world, and 
to go forth into the houseless state. May 
the Blessed One, Lord, ordain me ] 

Thus Sona Kolivisa received from the 
Blessed One the pabbagga and upasampada 
ordinations. And the venerable Bona, soon 
After his upasampada, dwelt in the Sita. 


vana grove." After his ordination Sona 
went about unshod with the result that he 
received blisters on the soles of his feet. 
Thereupon the Lord Buddha said to him: 

You, SoDa, have been delicately nurtured. I 
enjoin upon you, Sona, the use of shoes with one 
lining. 

Sona replied: 

I have gone out from the world, Lord, into the 
houseless state, absndoning eighty cart-loads of 
gold, and a retinue of seven elephants. It will be 
said against me for this matter : 'Sona Kolivisa 
went out from the world into the houseless state, 
abandoning eighty cart-loads of gold, and a reti. 
nue of seven elephants ; but the very same man 
now accustoms himself to the use of shoes with a 
lining to them.* If the Blessed One will enjoin 
their use upon the order of Bhikkhus I will also 
use them. If the Blessed One will not enjoin their 
use upon the order of Bhikkhus, neither will I 
use them. 

Then the Bleased One, on that occasion, 
having delivered a religious discourse, thus 
addressed the Bhikkhus: 

I enjoin upon you, 0 Bhikkhus, the use of shoes 
with one lining to them. Doubly lined shoes, 
Bhikkhus, are not to be worn, nor trebly lined 
ones, nor shoes with many linings. Whosoever 
shall wear such, U guilty of a dukkata offence. 

Next, the following discourse was deli, 
vered by Lord Buddha on the eve of his 
death. [After quoting the passage as given 
in Burmese his Lordship proceeded fur¬ 
ther.] The liberal translation of these pas- 
sages is that Bhikkus are to inherit nothing 
but Dhamma (teaching) only. Besides 
Dhamma they can have robes, food, shelter 
(kyaung) and medicine, but they are not 
to keep store by them. These, of course, 
refer to the case of a man who joins the 
Order with the intention of remaining 
therein permanently. In the case of those 
who join the Order temporarily with the 
object of gaining merit different considera¬ 
tions will arise. 

The learned counsel for the appellant 
however contends that if a member of the 
Sangba is liable under the Criminal Proce¬ 
dure Code to pay a maintenance allowance 
for his child it will be inconsistent to hold 
that he cannot take his property into the 
Order on his ordination. Next he urges 
that if a rahan can, according to the deci¬ 
sion given by the Full Bench in 7 Rang 
677 buy and sell property according to 
the civil law of the land, it will follow 
that a Burman Buddhist does not divest 
himself of his property on his ordination 
unless he divests himself of it in the manner 
laid down by the civil law of the land; in 
other words what the learnpd counsel con¬ 
tends is that a man, once an owner, will 
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always remain an owner of his property 
unless in the case of moveable property he 
parts with possession thereof and in the 
case of immovable property he transfers 
it by means of a registered deed. 

Dealing with the first contention, the 
decision of this Court in 11 Rang 226^ and 
that of the Additional Judicial Commis. 
sioner, Upper Burma, in 4 U B R 138® 
are not only correct according to the civil 
law of the land but also perfectly consistent 
with the Vinaya. No man can be ordained 
as a rahan as pointed out by Page C. J. in 
the first case when a maintenance order 
remains outstanding against him. Further 
a rahan ceases to be a rahan once he has 
sexual intercourse. As regards the second 
contention I must confess that it appears 
to my mind that there is a good deal of 
force in what the learned counsel for the 
appellant contends. Once it is held that 
the rules contained in the Vinaya have the 
force of law and that they are applicable 
to the members of the Sangba as their per¬ 
sonal law, Sec. 23, Contract Act in my 
opinion comes into play at once. S, 23 
provides : 

The coneideration or object of an agreement ie 
lawful, unless — it is forbidden by law; or is of 
such a nature that, if permitted, it would defeat 
the provisions of any law; or is fraudulent; or 
involves or implies injury to the person or pro- 
perty of another; or the Court regards it as im¬ 
moral or opposed to public policy. 

In each of these cases, the consideration or object 
of an agreement is said to be unlawful. Every 
agreement of which the object or consideration is 
unlawful is void. 

The qualification of the word "law" in 
cl. (2) by the adjective any” is quite signi. 
ficant in view of the fact that the same 
word in cl. (l) is not qualified. In view of 
this qualification, I am of opinion that the 
word law as used in cl. (l) means juri¬ 
dical law, that is the law enacted by any 
competent Legislature and the word "law" 
as used in cl. (2) means personal or custo- 
mary law. I am fortified in this view by 
what the learned authors of the Contract 
and Specific Relief Acts by Pollock and 
Mulla say in their books, Edn. 6, pp. 149, 
154 and 155. The texts quoted by Mya 
Bu J. in 7 Rang 677' show clearly that a 
rahan is forbidden by his personal law, that 
is the Vinaya, to engage in trade. There¬ 
fore to permit a rahan to buy and sell pro¬ 
perty means, in my opinion, enabling him 
to defeat his own personal law, and that is 
opposed to S. 23, Contract Act. This much 


is admitted by Carr J. himself for the 
learned Judge says : 

If the rule of Vinaya under discussion is law 
I think it would have to be held that a monk la 
disqualified from contracting, but if it is not law 
there is no such disqualification. 

If the decision of Rutledge G, J. and 
Maung Ba J. in 7 Rang 677' had been 
allowed to prevail, it would, with due res¬ 
pect to the other Judges sitting on that 
Full Bench have in my opinion the effect 
of consistency and of keeping the members 
of the Sangha to their proper mode of life. 
On a suitable occasion I hope that decision 
will be reconsidered. For the purpose of 
this case it cannot be taken as a guide as 
the question for decision in this case is 
entirely different from the question for 
decision in that case. For all these reasons 
I would dismiss the appeal with costs. 

D.S./e.K. Appeal dismissed. 
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Robeets C. j. and Dunkley j. 

In the matter of Maung Tun Skin, 
Lower Grade Pleader^ Budalin — 

Respondent. 

Civil Misc. Appln. No. 5 of 1939, De¬ 
cided on 8th May 1939. 

Legal Practitioner—Pleader endeavouring to 
appear on behalf of a person by whom he had 
never been instructed and attempting to justify 
his conduct by production of forged document 
—’ Charge if proved proper course would be to 
strike bis name off the roll. 

If a pleader is found guilty of endeavouring to 
appear on behalf of a person by whom he had 
never been instructed and seeks to justify his con¬ 
duct by the production of a forged document, it 
would not be a matter for suspension for a month 
or a year: he would be totally unfitted to exercise 
the responsible duties of a pleader and would havo 
to be struck ofi the rolls of pleaders forthwith. 

[P 813 01] 

[The charge of deliberate forgery which was 
preferred was not made out^ and therefore no 
action was tahen,] -[P 818 C S] 

G. D. Williams — for Bespondent. 

Roberts G* J.— This is an application 
in respect of the conduct of Maung Ton 
Shin, a lower grade pleader of Budalin, 
and it comes before us for such action as 
may be deemed to be necessary, under 
S. 13 (b) or (f), Legal Practitioners Act, 
the allegations being that the pleader in 
question has been guilty of fraudulent or 
grossly improper conduct in the discharge 
of his professional duties, or, alternatively, 
that he should be suspended or dismissed 
for some other reasonable cause: and the 
charge against him is that be made an 
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apphoation fco seb aside the sale of a piece 
of land on behalf of Ma Pwa PTmi, never 
having been engaged by Ma Pwa Hmi nor 
authorized to do so. The allegation ig a 
grave one, because the pleader in question 
is said to have justified hig position by 
putting forward a document which, if the 
evidence against him is to be believed, is a 
forged document because it purports to be 
something which it is not, namely an 
authorization by the lady in question to 
retain his services for the purpose* of this 
application. And the first thing that strikes 
us in relation to the whole matter is that, 
if the pleader were found guilty of endea¬ 
vouring to appear on behalf of a person by 
whom he had never been instructed and 
sought to justify his conduct by the pro¬ 
duction of a forged document, it would not 
be a matter for suspension for a month or 
a year: he would be totally unfitted to 
exercise the responsible duties of a pleader 
and would have to be struck off the rolls 
of pleaders forthwith. It is therefore, as 
the learned District Judge has said, impor¬ 
tant to consider the matter carefully and 
to weigh the evidence and see that before 
such action as is contemplated by the Sec¬ 
tion might be taken in so gross a case as 
this, if the allegations are true, what is 
alleged against him should be proved be¬ 
yond all reasonable doubt. But the learned 
District Judge, in confirming the report of 
the Township Judge, having prefaced his 
remarks with considerations of this kind 
concludes them by saying that the balance 
of evidence lies in favour of Ma Pwa Hmi, 
and in my opinion be has allowed himself 
to be drawn away from the real considera¬ 
tion of the degree of proof which is neces- 
sary by the observations at the conclusion 
of his judgment. There was clearly no 
doubt in his mind and he resolved it on 
what he thought was a preponderance of 
the evidence against the respondent and 
treated the matter finally, perhaps uncon¬ 
sciously, as though it were a civil case and 
not a matter involving a penal statute. ' ^ 
Now the whole question in this case is 
whether Ma Pwa Hmi authorized the res¬ 
pondent as he avers she did. He called a 
large number of witnesses who alleged that 
they were present at the time she gave in¬ 
structions to him to appear for her, and he 
explains that he guided her to put a cross 
mark upon the document because she herself 
was illiterate and that the instructions were 
taken from her in that way. There is no 
suggestion that the nature of the matter 


was never explained to her or that she was 
alone with him : on the contrary, a number 
of villagers cam'e forward to say that they 
saw the actual instructions given. Their 
evidence is supported very strongly by the 
fact that the old lady appeared twice in 
the Township Court when the case was 
called upon and appears to have answered 
her name. It is difficult to imagine that 
she left the place without ascertaining 
what was going on or why her attendance 
would be required again. She put in an 
appearance on the second occasion and Ma 
Pan Thu, her daughter, explains what 
happened; this witness says that they went 
there merely in order to bring about a 
mutation of names on a mortgage deed and 
this is Ma Pwa Hmi's story. But it is, to 
our minds, the strongest possible oonfirma- 
tion of the story of Maung Tun Shin, who 
armed himself with this document, that 
this old lady and her daughter should have 
been on two occasions to the Court when 
this matter was being investigated. It 
appears that on the second occasion they 
were told by the Township Judge's clerk t6 
come again the following day, but on that 
day DO one put in an appearance and the 
application was accordingly dismissed with 
costs. And there may be some ground for 
supposing that the old lady was annoyed 
with her pleader ; it is therefore not diffi¬ 
cult to see that she may very well have 
decided, when execution proceeded and her 
lands were sought to be attached in order 
to get these costs paid, that she would say 
that she never instructed Maung Tun Shin 
at all. That has been her story and she 
had been consistently angry that her land 
has been attached. We see nothing strange 
in that, nor in the fact that the respon¬ 
dent, when faced with the allegations 
against him, wanted to settle the case out 
of Court, It is enough to say that the, 
charge of deliberate forgery which is pre.j 
ferred has not, in our opinion, been made' 
out, and, on the evidence it ought to have! 
been held by the learned Township Judge, 
or, alternatively, by the learned District 
Judge, that a charge of so grave a nature 
has not been proved. Accordingly, in our 
opinion, no action should be taken in this 
matter and the recommendations of the 
learned Township Judge and the learned 
District Judge respectively will not be 
carried into effect. 

d.s./r.k. Application dismissed. 


•, • 
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Moselt J. 

Maung Po Ktue — Respondent. 

V. 

Ma Pwa Skein — Applicant. 

Criminal Eevn. No. 141.B of 1939, 
Decided on 11th May 1939, from order of 
Township Magistrate (2), Kyunhla (Shwebo 
District), D/. 15th March 1939. 

(a) Criminal P. C, (1898), S. 488 — Decree 
for restitution of conjugal rights in favour of 
husband does not affect his liability to maintain 
child. 

Where a wife and child have obtained order for 
maintenance in their favour, subsequent decree of 
Civil Court for restitution of conjugal rights in 
favour of husband does not affect his liability to 
maintain the child : 6 L B B 127, Eel. on. 

[P 314 C 2] 

(b) Criminal P. C. (1898), S. 488^0rder for 
maintenance in favour of wife — Subsequent 
decree for restitution of conjugal rights *— 
Failure of husband to comply with terms of 
decree^-Order for maintenance should not be 
cancelled—Suit for restitution simply to evade 
payment of allowance^Order for maintenance 
should not be cancelled. 

Where subsequent to the order for maintenance 
in favour of wife the husband obtains the decree 
of the Civil Court for restitution of conjugal 
rights, that decree has to be considered and if the 
wife persists without cause in refusing to live with 
the husband then the order for maintenance is to 
be cancelled : I Bur L T 104 ; A I R 1916 L B 
17 ; 23 Bom 484 and 27 All 483, Bel. on. 

[P 814 0 2] 

Of course, the party who obtains a decree for 
restitution must comply with the conditions of 
the decree, and failure to comply with those con* 
ditions would justify the Magistrate in holding 
that the order for maintenance should not be 
cancelled : 4 P B 1906 Cr, Bel. on. [P 314 0 2] 

Another case where the Magistrate would be 
justified in not cancelling the order for mainten* 
ance is where the suit for restitution is brought, 
not with a view to take the wife back, but simply 
to evade the payment of the allowance awarded. 

[P 314 0 2 ; P 816 0 1] 

Shu Maung — for Applicant. 

Order.—The applicant, Ma Pwa Shein, 
obtained an order for maintenance of her. 
eelf at the rate of Rs. 3 a month and of her 
child at the rate of Re. 1 per month on 2nd 
January 1936. Immediately afterwards, on 
2dth January 1936, the respondent, her 
husband Maung Po Kwe, filed a suit for 
restitution of conjugal rights, which was 
resisted. Ma Pwa Shein bad left the house 
because her husband brought a lesser wife 
to it. She was willing to go back to him on 
condition that she was provided with a 
separate house, and there was a decree 
accordingly for restitution of conjugal rights 
on condition that the plaintiff provided his 
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wife with a separate house for dwelling in 
in their village, Tawbo. In January 1939, 
Ma Pwa Shein applied under S. 490, Cri¬ 
minal P. C., for arrears of maintenance for 
herself from 2nd January 1938 to 2nd 
January 1939, Rs. 36, and the child from 
2nd August 1938, until the same date Bs.S, 
Rs. 41 in all. Maung Po Kwe objected that 
he had obtained a decree for restitution of 
conjugal rights, but this objection was not 
gone into. In the order now under revision, 
recorded in the diary of 28tb February 
1939, the Magistrate held that the order of 
the Civil Court did not affect the order for 
maintenance, and directed Maung Po Kwe 
to pay the Rs. 41 in question and costs. This 
order, of course, was erroneous, and is con. 
trary to S. 489 (2), Criminal P. 0, The law 
reads as follows : 

Where it appears to the Magistrate that, In 
consequence of any decision of a competent Civil 
Court, any order made under 8. 488 should be 
cancelled or varied, be shall cancel the order or, 
as the case may be, vary the same accordingly.. 

The order of the Civil Court does not 
affect the question of Maung Po Kwe’s lia. 
bility to maintain the child; 6 L B R127.^ 
As regards the order for maintenance of 
the wife, the law itself is clear enough. The 
decree of the Civil Court has to be consi* 
dered, and if the wife persists without cause 
in refusing to live with the husband, then 
the order for maintenance is to be cancelled. 
There is no reported ruling of this Court 
on the subject. There are two judgments 
reported in unauthorized reports, 1 BurLT 
104^ and 9 Bur L T 162,® which quotes 23 
Bom 484* as authority. 27 All 483® is to 
the same effect. Of course, the party who 
obtains a decree for restitntion must comply 
with the conditions of the decree, and failure 
to comply with those conditions would 
justify the Magistrate in holding that the 
order for maintenance should not be can* 
celled. A decision of the Chief Court of the 
Punjab to this effect is 4 Gr L J 73.® 

Another case where the Magistrate would 
^ just ified in not cancelling the order for 

1. Nan Saw Shwe v. Maung Hpone, (1912) 9 

L B R 127=18 10 658=14 Or L J 98. 

2. Maung Pan Anng v. Ma Hmwa Bon, (1907) 1 
BurLT 104. 

3. Maung Tha U v. Maung Mya Ehin, (1916) 8 

A I R L B 17=35 10 972=17 Or L J 412= 
9 Bar L T 162. 

4. In re Bnlaki Das, (1699) 23 Bom 464. 

6. Nnr Muhammad v. Avesba Bibi, (1905) 27 iu 
483=2 A L J 160=1905 AWN 64=2 Othi 
104. 

6. Devi Dltta v. Ganga Devi, (1906) 4 Or I* J 78 
=4 P B 1906 Gr=116 P L R 1907. 
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tnaintenanoe is where the suit for restitu¬ 
tion is brought, not with a view to take 
the wife back, but simply to evade the 
payment of the allowance awarded, and 
there the Bombay High Court have passed 
a rule that the order of the Magistrate must 
remain in force until the husband has exe. 
cuted the decree against his wife by taking 
her home (Bombay High Court Circular 
Buie 'Bombay Gazette” 8th January 1892). 
The High Court of Madras has held also 
that where the object of getting the decree 
for restitution was merely to gat the main, 
tenance order cancelled, as was shown by 
the husband’s refusal to provide proper 
accommodation for his wife the Magistrate 
ought not in the exercise of his discretion 
under S. 482 (2) to cancel the order for 
maintenance. 

In the present case it would seem that 
the husband after obtaining his decree for 
restitution, took no steps to execute it, and 
actually paid the maintenance until 2od 
January 1938. That is a matter however 
which should be properly established. There 
is nothing either to show that the husband 
either provided separate accommodation 
for his wife, or refused to do so, and that, 
again, should be judicially established. The 
Magistrate’s order for payment of the 
arrears, Bs. 5, for the child will be main, 
tained, but the order for payment of Bs. 36, 
arrears of maintenance for Ma Pwa Shein, 
will be set aside, and the Magistrate directed 
to make further enquiry in the light of these 
remarks and pass proper orders accordingly. 

D.S./r.K. Order accordingly. 


A« L R« 1939 Rangoon 813 

Beaund J. 

Boshan N, M. A. Karim Omer d Co, 

— Appellants. 

V. 

Mohamed Ebrahim and another 

— Respondents. 

Second Appeals Nos. 126 and 127 of 
1938, Decided on 28bh July 1938, from 
judgment of District Court, Mandalay, in 
0. A. No. 63 of 1937. 

(a) Stamp Act (1899), Sch. 1, Art. 1 To 
come within miichief of Art. 1, document, in 
addition to being acknowledgment of debt, 
must be one created to tupply evidence of such 
debt ^ Document held did not fall within mis- 
chief of Art. 1. 

la o^der to bring a dooument witbia the mie- 
obief of Art. 1, what has to be established is that 
it is an aekoowledgment of a debt created in order 
to supply evidence of snob debt. The Article requires 


something more than an acknowledgment of a 
debt. The primary question is whether the docu¬ 
ment was brought into existence with the “domi¬ 
nant intention” of supplying evidence of the debt. 
The fact that the document is apt to serve other 
purposes does not absolve the Court from enquir¬ 
ing, as it is enjoined to do by Art. 1, what was the 
purpose for which it was meant. [P 818 C 1, 2] 

By an agreement between A and B, A from time 
to time lent money to B while B from time to 
time supplied A with hides. There was thus a 
running account between them throughout the 
period of transaction consisting on the one hand 
of the loans by A to B and on the other hand of 
price of hides supplied by B to A. During the 
currency of the arrangement it was the practice 
at the end of each month for A to submit to B a 
statement. Baoh statement opened by bringing 
forward from previous month the balance of the 
account. The statement then stated the cash loans 
made by A to B and on the other side value of the 
hides supplied by Bto A. At the end, a balance 
was struck beneath which B placed his signature 
accompanied by no other writing and handed over 
it to A, which then remained in his possession ; 

Held that taking into consideration that these 
transactions were continuing transactions and at 
no point of time was it ever contemplated that 
any of these particular balances would ever become 
payable in cash by B to A, the real purpose for 
which these documents were brought into existence 
was not the supply of evidence of an actual debt. 
The balance was struck and signed, not for the 
purpose of being evidence that that money was 
then due but simply as one of a series of state, 
ments of account which, for the convenience of 
the parties, were exchanged at fixed intervals. 
Hence it was not a document required to he 
stamped under Art. 1, Sch. 1, [P 319 C 2; 

P 320 0 1] 

(b) Stamp Act (1899), Sch. 1, Art. 1—Ques¬ 
tion whether certain document falls within 
mischief of Art. 1 — One decision is no autho¬ 
rity for another. 

On the question whether a particular document 
in suit amounts to an acknowledgment of a debt 
created to supply evidence of debt, one decision can 
hardly be an authority for another, for each case 
must depend on its own circumstances : 39 Cal 
789, Bel. on. [p 319 q IJ 

K. 0. Sanyal — for Appellants, 

Ghari — for Respondents. 

Judgment. — This is a point which, lies 
within a very small compass but is never¬ 
theless not quite free from difficulty. The 
suit was originally tried in the Court of 
the Subdivisional Judge of Mandalay. The 
plaint discloses that the plaintiffs were 
merchants dealing in, among other things, 
hides while the defendants were alleged to 
carry on a bussiness in partnership as but¬ 
chers. It is then said—and this much is 
common ground between the parties—that 
for some years past there had been an 
arrangement between them under which 
moneys were from time to time lent by the 
plaintiffs to the defendants, while the 
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defendants from time to time supplied the 
plaintiffs with hides which were no doubt 
derived from the animals used by the 
defendants in their capacity as butchers. 
And between the plaintiffs and the defen¬ 
dants there was, therefore, throughout the 
period during which this arrangement 
lasted, a state of running account consisting 
on the one hand of the loans by the plain, 
tiffs to the defendants and upon the other 
hand of the price of hides supplied by the 
defendants to the plaintiffs. It is for the 
balance of that account as on Slst March 
1934, which is the date on which the 
arrangement is said to have come to an end, 
that this suit has been brought. 

The balance is said to have been Rupees 
504.9.6 to which is added an almost equal 
sum for interest, making the total claim 
Rs. 988-6-6, I need not, I think, for the 
present purpose deal with the defence. It 
is sufficient for me to say that the case was 
tried by the Subdivisional Judge who came 
to a conclusion, based, as it seems to me, 
upon the circumstance that he was unable 
to admit in evidence a certain document, 
which is Ex. A in the case. That document 
is in the form of an account signed by one 
of the defendants and by means of it it was 
sought by the plaintiffs to prove the debt. 
The Subdivisional Judge in the course of 
his judgment observes that if that set of 
accounts is admissible then the case is con¬ 
cluded in favour of the plaintiffs. But he 
went on to hold that the document in ques¬ 
tion was inadmissible in evidence for any 
purpose and, accordingly, upon the remain¬ 
ing materials before him he was unable to 
find the plaintiffs’ debt established. That 
was taken on appeal to the District Court 
of Mandalay and the learned Judge of that 
Court took the same view of the document 
which is Ex. A. 

Upon appeal in this Court the pri¬ 
mary point that I have to consider is whe¬ 
ther, as a matter of law, the Subdivisional 
Judge was right in excluding Ex. A from 
his consideration. The ground upon which 
it has been said that Ex. A is admissible 
in evidence for no purpose is that it is a 
document which falls within the mischief 
of Art. 1, Sch. 1, Burma Stamp Act. And, 
for the purpose of determining whether or 
nob it is a document such as is described in 
that Article, it will be necessary for me to 
consider carefully both the nature of Ex. A 
itself and the circumstances in which it is 
brought into existence. But before I do 
that I must refer to the terms of Art, 1, 


A. L R, 

Sch. 1, to the Act itself. That Article 
reads thus : 

1. Acknowledgment of a debt exceeding twenty 
rupees in amount ot value, written or signed by, 
or on behalf of, a debtor in order to supply evi. 
dence of such debt in any book (other than a 
banker’s pass-book) or on a separate piece of paper 
when such book or paper is left in the creditor’s 
possession. 

Then follows the Proviso with which 
I am not concerned. Thus, there are a 
number of conditions to be fulfilled before 
any particular document qualifies as an 
acknowledgment of a debt so as to be liable 
to a one anna stamp duty under this Arti- 
cle. First and foremost, it must be an 
acknowledgment of a debt exceeding Rs. 20 
in amount or value; secondly, it must be 
written or signed by or on behalf of a 
debtor; thirdly, it must be so written or 
signed in order to supply evidence of such 
debt; fourthly,-it must be so written or 
signed in a book or on a separate piece of 
paper and fifthly, if it is in a book, that 
book, or if it is on a paper, that paper 
must be left in the creditor's possession. I 
may say at once that in this case the docu¬ 
ment in question was constituted by a 
separate piece of paper and there is no dis- 
pute but that such separate piece of paper 
was left in the plaintiffs’ possession. We 
are therefore not concerned with the fourth 
and fifth of those conditions. I have in 
dealing with a statutory provision of this 
kind to deal with the matter strictly. It 
has been pointed out in more than one 
place that the penalty for omitting to 
stamp with a one anna stamp a dooument 
that should be so stamped under this Article 
is important because the Aot, whether by 
design or not I do not know, has omitted 
to give any opportunity for having it 
stamped under the usual penalty. 

If the document offends against this 
Article then it is admissible in evidence for 
no purpose whatever and by no means can 
it be made so admissible. It has been 
rightly pointed out that that is a very 
severe penalty for what after all is not a 
very serious loss to the revenue. However 
that may be, and however inclined a Judge 
might be on that account to take a generous 
view of the requirements of the Article, 
nevertheless one must, when' faced ^th 
this question, decide it strictly and jodi> 
cially. I shall have again to refer to this 
Article but I propose now to deal with thd 
document itself and the circumstances ip 
which, so far as I can tell from the evi¬ 
dence, it was brought into existence. 

% 
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During the ourrenoy of the arrangement 
between the plaintiffs and the defendants, 
to which I have already drawn attention, 
it was the practice at the end of each 
month for the plaintiffs to submit to the 
defendants a statement which the defen¬ 
dants, or rather defendant 1 in particular, 
in the circumstances that I have before me 
signed and then handed back to the plain, 
tiffs, I have been in some doubt as to 
whether the defendants obtained or were 
given each month a copy for themselves; 
but upon a reference to Ex. E written by 
the plaintiffs to the defendants, so far as 
I can see, it would seem that a copy of the 
account was either retained by or given to 
the defendants. The monthly statements, 
at any rate in three instances, namely 
those for January, February and March, 
1934, which I have before me, are written 
upon sheets which are I think the ordinary 
bill sheets of the plaintiffs. It may be that 
it is the notepaper of the plaintiffs, or it 
may be that it is their bill form, I do not 
think^ it matters much. In either case, it 
contains in print the plaintiffs’ name, their 
description, their address and all the other 
items of business interest that are usually 
found in documents of this kind. 

The first of these statements, that for 
January—and I emphasize that the exhi¬ 
bited statements are only three instances of 
the statements that were delivered regularly 
each month during the term of the arrange¬ 
ment—is in this form. It opens by bringing 
forward from the previous month the 
balance of the account. In this case there 
was at the beginning of the month of 
January a debit against the defendants for 
Es. 419-1-6. They are then debited with a 
sum of cash which may have been a cash 
loan and on 20th January they are debited 
with another cash loan of Es. 100 and 
there are two trifling items of three annas 
each to their debit, the meaning of which 
I do not know. On the other side of the 
account they are given credit in that month 
for Es, 37 and Es. 44 which no doubt re. 
present the value of hides supplied by 
them during the month. And, as a result 
of that, the month closes with a debit of 
Es.^ 468.3.0 in favour of the plaintiffs 
against the defendants. Beneath that is 
placed the signature of defendant 1. It is 
accompanied by no writing; it is simply 
signed by defendant 1. 

The account for February is in the same 
form and is similarly signed, The con¬ 
cluding balance against the defendants is 


Es, 399.13.6. The March statement again 
is precisely similar and ends with a balance 
of Es. 604-9-6 in the plaintiffs’ favour. 
That is the principal sum which is now 
sued for and that document, like its pre. 
deoessors, has been signed by Ebrahim 
without a comment of any kind. The point 
I desire to emphasize again is that those 
three documents are the three concluding 
documents of a series which as far as I 
know—I think it is admitted by the par¬ 
ties—lasted throughout the term of the 
business relations between the parties. 

There is one other matter of fact which 
I think I ought to mention, which is that 
the plaintiffs held two promissory notes for 
Es. 100 each. One or both of these promis- 
sory notes are unstamped and are of course 
inadmissible in evidence; but that does not, 

I think, prevent me from taking notice of 
the promissory notes themselves and the 
fact that the promissory notes were un¬ 
stamped, I think, is a matter extraneous to 
the point I have to decide. So far as the 
oral evidence in the case goes, it is remark, 
able having regard to the contest involved 
in this suit that no really explicit evidence 
is given as to why the monthly statements 
of which Exhibits A are the samples were 
brought into existence by the parties. Abdul 
Shakur says in his evidence-in-chief; 

Evefy month wo used to make statements of 
accounts. We used to take the signature of one of 
the defendants on these statements. The defen¬ 
dants had had dealings with us for the last Z3 
years. Exs. AA and B are the extracts from our 
books of accounts. 

I should perhaps have said, in order to 
make it quite clear, that the statements, 
the contents of which I have been explain¬ 
ing, were really only extracts from the 
plaintiffs’ books. We have the relevant 
pages of the plaintiffs’ books themselves in 
evidence and it is clear that each of the 
monthly statements was a mere copy of the 

plaintiffs own account. Abdul Shakur goes 
on to say : 

Exhibits A, A-l and A*2 were the statements of 
accounts made and the signatures thereon are 
those of Ebrahim, defendant 1. These exhibits are 
in my handwriting. Ebrahim signed them in mv 
presence. 

And in cross.examinabion he says : 

The^ accounts were settled once in a month or 
once in two months. Then sometimes we took 
back suoh receipts from the butchers but we did 
not do so sometimes. 

And later on in cross-examination he 
says : 


When I made out statements of accounts I re- 
quired the butchers {that, of course, is the defen- 
dants) to bring the receipts which they had 
obtftinod from tbo durwani 
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That refers to the receipts for hides deli, 
vered by the defendants to the plaintiffs 
during the course of the arrangement. And 

a little later on be says : 

The butchers brought receipts issued by the 
durwan when 1 made out statements. The money 
we gave to the butchers are not loans but advances 
for supply of hides though promissory notes were 
taken. 

Abdul Gaffar, the assistant manager of 
the plaintiffs, says : 

The procedure adopted in all offices is to ad¬ 
vance money to butchers on promissory notes as 
well as without promissory notes and such ad¬ 
vances are entered in the books of accounts. When 
hides are supplied we pay one-anna less than the 
market price. When the butchers stop supplying 
hides to us we charge interest on the advances 
and file suits against them. 

Abdulla, the sixth plaintiffs’ witness, said 

in examination-in.chief : 

The accounts were settled once a month. The 
durwan kept a small book in which he noted 
receipts. The plaintifis kept a small box. When 
accounts were settled entries were made in the big 
book maintained by the plaintiffs. 

Ebrahim himself, defendant 1, says : 
" we settled accounts once in ten days 
or once in two or three months.” Now that 
is really the whole of the evidence so far 
as it has been given in this case; but, having 
regard to the real point which has emerged, 
I cannot say that it is either very explicit 
or very helpful. Having explained therefore 
what Ex. A is and the circumstances in 
which it came into existence as well as 
I can, I must now refer for a moment to 
Art. 1, Sch. 1 to the Act, In order to bring 
a document within the mischief of this 
Article, what has to be established is that 
it is an acknowledgment of a debt created 
in order to supply evidence of such debt. 
When this case was first opened, I was 
inclined to take a strong view that where 
you find a document of any kind with a 
balance struck and a debtor’s signature 
attached to it, it must necessarily be an 
acknowledgment of a debt. But having re¬ 
gard to the authorities that I have been 
referred to and to a further consideration 
of Art. 1,1 have been reluctantly compelled 
to admit that the question is not quite so 
easy to decide. 

It may well be that the view which 
I have admitted I [was in the first place 
inclined to take contains part of the truth. 
It may well be that, when you find a docu. 
ment either in the form of this Ex. A or 
in one of the numerous other forms upon 
which litigation has arisen in the various 
cases to which my attention has been 
drawn, the signature of a debtor attached 


to a statement does, among other thiDgs» 
amount to an acknowledgment of a debt. 
But it has to be appreciated—and it is not 
easy to appreciate at first sight — that this 
article requires something more than an 
acknowledgment of a debt. It requires an 
acknowledgment of a debt brought into 
existence in order to supply, that is for the 
purpose of supplying, evidence of such debt. 
When a man writes a figure on a piece of 
paper and signs it, it may well be that in 
one sense that is an acknowledgment of a 
debt; but the purpose for which he writes it 
may or may not be the purpose of furnish, 
ing his debtor with evidence of the debt. 
There may be a hundred and one reasons 
why such a piece of paper is brought into 
existence. I have endeavoured in saying 
that to express in my own words what is 
shortly and better expressed in the words 
of Sir Walter Schwabe C. J. of Madras in 

46 Mad 948.^ He says : 

The first question that arises'is whether any 
particular document is given to supply evidence of 
the debt. It is quite clear to my mind on the 
authorities that the question is whether it is given 
with the dominant intent to supply evidence of the 
debt and it has been held that where the does* 
ment contains other entries from which it is right 
to deduce that the intention is to arrive at a state¬ 
ment of account or to put on record payments on 
either side, the intention to be inferred from the 
sending of the dooument, although it contains a 
balancing item at the end, is not to supply evi¬ 
dence to the oreditor. 

It is the first part of that passage toi 
which I am drawing attention, namelyil 
that the primary question is whether tha 
document was brought into existence with 
the *'dominant intention” of supplying evi¬ 
dence of the debt. The fact that the doou- 
ment is apt to serve other purposes doa 
not absolve the Court from enquiring, as it 
is enjoined to do by Art. 1, what was the 
purpose for which it was meant; that is 
the reason why I have endeavoured to point 
out that a document may well be a doon« 
ment which is an acknowledgment of a debt 
and may still not be a document which is 
an acknowledgment of a debt within the 
meaning of Art. 1. Even though it is an 
acknowledgment of a debt it does not come 
within the mischief of Art. 1 unless it 
created in order to supply evidence of such 
debt; so that what we have to seek hem 
is the intention of the plaintiffs and the 
defendants in bringing into existence Ex. A. 
I have been referred to a large number m 

1. Snrjimull Murlidhar v. Ananta Lai, 

AIR Mad 862=74 I 0 1029=46 Mad 948- 
46 M L J 899. 
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authorities, but I may say at once, that 
except in so far as any authority contains 
any statement of principle other particular 
oases are not of assistance in this case; 
each case must depend upon its own facts 
as was pointed out by Woodroffe J. in 
39 Oal 789.^ The learned Judge in that 

case in his opening words points out: 

On the question whether a particular document 
in suit amounts to an acknowledgment of a debt, 
one decision can hardly be an authority for 
another, for each case must depend on its own 
olroumstanoes. 

With that I respectfully agree and it is 
for that reason that I do nob propose to 
refer to the many authorities which have 
been cited to me. I have to search for the 
intention with which Ex. A was created. 
Mr. Chari, on behalf of the respondents to 
this appeal, says that 1 cannot- reasonably 
find that Ex. A was created for any other 
purpose than the purpose of furnishing 
evidence of a debt. Mr. K. C. Sanyal on 
the other hand, on behalf of the appellants, 
says that the view I should take upon the 
facts and the history of this particular case 
is that the series of documents, of which 
Ex. A contains three, are merely periodical 
documents brought into existence for the 
purpose of record. 

Now it has to be borne in mind in this 
case what the nature of the transactions 
was. On the one side, namely on the plain, 
tiffs' side it is quite definite that parti, 
cnlar sums of money were advanced from 
time to time. But on the defendants’ side 
entries, it is not quite so clear cut. The 
defendants were supplying hides apparently 
through the plaintiffs’ durwan who entered 
the number of hides received in his note, 
book. No particular price was fixed for the 
hides, but they were to be supplied at the 
market price less one anna, and bearing 
that in mind, it supplies, in my opinion, 
an intelligible reason why at the end of 
each month a statement should be made 
of the bides supplied; because the defen. 
dants could then see first of all the number 
of hides for which they had been given 
credit and the price at which they have 
been brought into the account. That is the 
first point which has struck me. 

The second point is this. As I have 
already pointed out more than once, this 
was a running account and the last of these 
accounts, although it happens to coincide 
with the date on which the agreement 
seems to have terminated, is no different 

3. Galstaan y. Hutohison, (1913) 89 Cal 769=:l6 
1 0 379=16 OWN 946. 


from any of the earlier accounts. If there, 
fore we take, for instance, the January 
account, it is dated Slst January. Whether 
or not it was actually signed on that date 
I do not know. But bearing in mind that 
these transactions were continuing trans¬ 
actions and went on almost from day to¬ 
day one has to appreciate that at no given 
moment except possibly upon the very day 
on which the document was signed is this 
document evidence of what the defendants 
were actually owing to the plaintiffs. I am 
not sure whether I have made the point 
clear. For instance, if on 15th February 
1934, the plaintiffs had been minded to sue 
the defendants, then on that date the first 
of the documents comprised in Ex. A is not 
evidence of what the debt was. There is no 
doubt that it is capable of being used as 
evidence of what was owing on Slst Janu¬ 
ary. But at no given point except possibly 
at the moment at which it is signed is it 
evidence of any particular debt. 

Now bearing these considerations in mind, 
bearing in mind the course of business be¬ 
tween these two parties, bearing in mind ■ 
that these transactions were continuing 
transactions and bearing in mind that at 
no point of time was it ever contemplated 
that any of these particular balances, except 
possibly the last one, would ever become 
payable in cash by the defendants to the 
plaintiffs, it seems to me to be impossible 
for me to say that the real purpose for 
which these documents were brought into 
existence was the supply of the evidence 
of an acutal debt. As I have said if you 
take any one of the balances other than 
the last one on Slst March 1934 it would 
be quite impossible for anybody to contend 
that it was ever within the contemplation, 
of either party that the actual sum so stated 
as the balance would be paid by the defen¬ 
dants to the plaintiffs. Take the January 
one; nobody contemplated that Es. 468-3-9 
should be paid by the defendants to tho 
plaintiffs. It was contemplated by the parties 
that the transaction would go on and that 
the balance would in the course of time 
become more or leas than that and it seems 
to me that the balance was struck and 
signed, nob for the purpose of being evi¬ 
dence that that money was then due but 
simply as one of a series of statements of 
account which for the convenience of the 
parties were exchanged at first intervals. 
That seems to me to be the real purpose of 
Ex. A. The question is not free from diffi. 
oulty and 1 have had to determine it as 
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best as I can. I regret to take a different view 
from the view taken by the learned Judge 
in first appeal because as 1 have said I 
think it admits of much argument each 
way. Having taken that view, I am bound 
to come to the conclusion that the docu¬ 
ment in question was wrongly excluded 
from evidence by the Township Judge 
inasmuch as, in my opinion, it was not a 
document required to be stamped under 
iArt. 1 of Sch. 1. It seems to me therefore 
that the proper course to take is to allow 
this appeal and to remand the case to the 
Township Judge now to be tried upon the 
footing that the document has been wrongly 
excluded from evidence and should now be 
admitted. It will be remanded to the Dis- 
trict Court to retry it upon all the issues 
other than issues 1, 2, 3, 4 and 11. The 
costs of this appeal which I assess at five 
gold mohurs will be costs in the suit. 

d.s./r.k. Case remanded. 
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Mosely J. 

The King 

V. 

Maung Po Skein and others. 

Criminal Revn. No. 179-B of 1939, 
Decided on lObh May 1939, for review of 
order of Township Magistrate (l), Monyo, 
D/. 9th March 1939. 

Penal Code (1860), S. 225-B—Arrest in exe¬ 
cution of decree—Warrant issued under O. 21, 

R. 8, Civil P, C., not bearing seal of Court 
Resistance to arrest is not offence under Sec¬ 
tion 225-B. 

la order that an offence under S. 225*6 be con* 
stituted, the apprehension must be lawful, that is 
to say the warrant on which the arrest was made 
must have been executed with all due formalities 
of law. Where it is sought to arrest judgment- 
debtor in execution of civil decree but the warrant 
issued under 0. 21, R. 8, Civil P. 0., did not bear 
the sea) of the Court the resistance to the arrest is 
no offence under 6: 225-6 i A I R 1915 Cal 237, 
Bel. on. [P 320 C 2] 

Order.—Bespondent 1 was sentenced to 
a fine of fifteen rupees and respondents 2 
and 3 to a fine of ten rupees each under 

S. 225.B, Penal Code for intentionally 
offering resistance to the lawful apprehen- 
sion of respondent 1 whom it was sought 
to arrest in execution of a civil decree. This 
reference is made by the learned Sessions 
Judge, Tharrawaddy, who recommends that 
the convictions and sentences be set aside 
on the ground that the warrant did not 


bear the seal of the Court. The warrant, 
Ex. A, in the criminal case, does not bear 
the seal of the Court, though it was duly 
signed and in other respects valid. In order 
that an offence under S. 225-B be const!, 
tuted, the apprehension must be lawful, 
that is to say the warrant on which the 
arrest was made must have been executed 
with all due formalities of law. The war. 
rant was one issued under O. 21, R. 8, Civil 
P. G., and required the seal of the Court 
under O. 21, Rule 24 (2). A case nearly 
exactly in point is that in 42 Gal 708'; the 
only difference is that there the warrant 
was one issued under S. 75, Griminal P. C., 
which similarly requires that the warrant 
bear the seal of the Gourt. It was held 
there by Jenkins G. J., and Teunon J., 
that as the seal of the Gourt is essential to 
the validity of a warrant, the absence of 
the seal made the warrant void, and that, 
consequently, there was no legal arrest. 
There are other oases where the absence of 
formal requisites to the validity of a war. 
rant has in the same way been held to in. 
validate it, so that resistance to arrest is no 
offence. It is, however, unnecessary to cite 
further authority. In my opinion the law 
is quite plain. For these reasons the con¬ 
victions and sentences passed on the three 
respondents, accused will be set aside, and 
the fines which have been paid will be 
refunded to them. 

I should note, as the learned Sessions 
Judge has noted, that the process-server 
made a direct complaint to the Criminal 
Court, and that the provisions of Para. 1067 
of the Burma Courts Manual appear not to 
have been obeyed, which require a report 
to the Civil Gourt concerned, and an enquiry 
by that Court, and then preferably a com¬ 
plaint by the Gourt itself under S. 195 (1) 
(a). Criminal P. 0. It is only where that 
is not possible that the Court will direct 
the process server to make a complainti 
giving him a letter addressed to the Magis¬ 
trate, informing the Magistrate that the 
complaint is being made by the direction 
of the Court, and that the Court hasprima 
facie satisfied itself before permitting the 
complaint to be made. 

d. s./r.k. _ Convictions set aside._ 

1. Mabajan Shoikh v. Emperor, (1916) 2 A ^ 
Cal 737=28 I 0 672=16 Or L J 336=42 CW 
708=19 OWN 224. 
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FULL BENCH 

Roberts 0. J., Mya Btr, Baguley, 
Ba U and Braund JJ. 

Ma Enin Yeik and others — Appellants. 

V. 

0 K. A- B, K, Chettyar Firm — 

Respondents. 

Civil Ref. No. 3 of 1939, Deoided on 4th 
April 1939, made by Mya Bu and Mosely JJ. 
in Miso. Appeal No. 87 of 1938, D/. let 
March 1939. 

(a) Transfer of Property Act (1882), S. 58(b) 
—^Simple mortgage — Right of mortgagee to 
bring properly to sale must be worked out in 
execution proceedings ("Per Roberts C, J.). 

In oase of a simple mortgage the security which 
the mortgagee obtains before making an advance is 
that of the land itself; if the mortgagor makes de. 
fault the mortgagee has the right to cause it to be 
sold. This does not mean that he can sell it him* 
self without the intervention of the Court; the 
right to bring the land to sale must be worked out 
In execution proceedings, under the supervision of 
■the Court. [P 322 C 1] 

(b) Mortgage—Simple mortgage—Rents and 
profits of mortgaged property do not form part 
of security. (Per Roberts 0. J.), 

In the absence of express provision to the con* 
trary, the rents and profits from the property form* 
ing the subjeot*matter of simple mortgage belong 
to the mortgagor and do not form part of the seen* 
lity for the repayment of the mortgage money or 
'the interest on the loan. [F 322 0 1] 

:S:«(c) Civil P. C (1908), O. 40, R. 1(1) and 
^2)—Court has jurisdiction to appoint receiver 
‘in simple mortgage suit—Whether it is just and 
convenient to do so does not depend upon ap* 
plication of English rules—Considerations to be 
'borne in mind in deciding whether receiver 
should be appointed stated—That interest is in 
arrears or that security is likely to become in* 
aufficientisnottbesole criterion—They are only 
some of factors to be considered : 6 Rang 262 = 
AJB 1928 Rang 176 = 110 I C 620, Overruled, 
•fBot Full Bench), 

The Court has jurisdiction to appoint a*reeeiver 
■In a simple mortgage suit but whether it will do 
eo must depend upon what is just and convenient 
in each particular case having regard to the reason 
for which he is appointed, to the precise nature of 
the security in the particular contract whereby a 
simple mortgage has been created and bearing in 
xnind the limitations imposed by sub-r. (2) of the 
Rule itself. Whether it is just and convenient to 
appoint a receiver in such a case does not depend 
upon the application of rules laid downicEngland 
in oonnezion with equitable mortgages by deposit 
of title deeds in that country. The Court most see 
what is the object of the application. If it is 
.plainly that the receiver should act in breach of 
sub'r. (2) it is neither just nor convenient to ap. 
point him, since he cannot p^form such a task, 
nor can the Court authorize him to do so. But, if 
it be shown that there is a reason for his appoint¬ 
ment upon the grounds of justice and convenience 
which will enable him to preserve the security of 
^he mortgagee without Infringing the sub-rule, the 

1989 B/41 & 42 


power of the Court to appoint him, which is un¬ 
fettered, may be exercised upon thesegrounds. But 
it can never be just and convenient to appoint a 
receiver for the solo purpose of taking possession of 
rents and profits unless they have been expressly 
made part of the security for the debt by the In¬ 
strument creating tbe mortgage, even If, having 
done so, tbe Court could put the receiver into pos* 
session. The fact that interest onthemortgagedebt 
is in arrear, or substantially in arrear, can only be 
a factor in deciding whether a receiver should be 
appointed, The fact that the security is likely for 
any reason to become insufficient may be another 
factor; but the governing words of the rule are 
whether it is just and convenient and in deciding 
this matter duo weight must be given to all rele¬ 
vant considerations including those mentioned in 
sub-rule. (2) of 0. 40, R. 1 . (Difference between 
the nature of English mortgage in England and 
simple mortgage in India explained) : Case law 
fully discussed ; 6 Rang 262=A I R 1928 Rana 
176—110 I C 620, Overruled. [P 324 C 2; 

P 325 C 1, 2] 

(Per BaV J.) — By appointing a receiver the 
Court neither substitutes a new contract for the 
one entered into by the parties not enlarges theseeu- 
rity. The Court simply keeps the security intact 
BO that the parties may be able to carry out the 
terms of their contract. Therefore a receiver can be 
appointed in a simple mortgage suit even though 
tbe rents and profits are not part of the mortgage 
security. [P 329 c 11 

(d) Civil P. C. (1908), O. 39, R. 1—Tempo¬ 
rary injuncUon—Nature of. (Per Baguley j!). 

A temporary injunction like an attachment order 
is not final but is merely an action which delays 
something being done which may cheat the plain¬ 
tiff of his lawful rights. [P 327 C 1] 

(e) Civil P. C. (1908), O. 40, R. 1 (2) — 
Scope. (Per Ba U J,). 

Sub-r. (2) of 0. 41, R. 1 refers to a third party 
and not to a party to the suit: AIR 1915 Cal 35- 
AIR 1925 Lak 590 and 20 I C 767, Rel. on, ’ 

CP 328 C 2 ] 

(f) Receiver—Appointment—Object of. (Per 
Braund J.). 

The appointment of a receiver is neither a mea- 
sure of punishment not does it operate to enlarge 
or to restrict existing beneficial rights of property. 

_ [P 330 C 1 ] 

Hay and S. 0. Mukhorjee — 

for Appellants. 

Kalyanwalla — for Bespondents. 


OPINION 

Roberts G, J, — The queafcions referred 
to this Court are as follows t 

1. Can a receiver be appointed in a suit for sale 
based upon a simple mortgage ? 

2. If the answer to the first question is in the 
affirmative can a receiver be appointed merely be¬ 
cause the mortgage debt is in arrear, or because 
it is substantially in arrear, or can he only be 
appointed when the security is likely to become 
insufficient either by reason of accumulation of in- 
teresb or by reason of depreciation of the value of 
tbe property itself ? 

The characteristics of a simple mortgage 

in this country have often been lost sight of. 

In default of payment a simple mortgage gives 
to the mortgagee a right, not to possession but to 
sale, which he must work out in execution pro. 
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ceedings Per Lord Hobbocse in 19 Mad 249^ at 
p. 253. 

The borrower or mortgagor remains in 
possession of the mortgaged property; he 
promises two things, first that he 'will re¬ 
pay to the mortgagee the mortgage money 
or amount of the debt, and, secondly that 
if he fails to pay, the mortgagee shall have 
the right to cause the mortgaged property 
to be sold and the proceeds of the sale to 
be applied to the payment of the debt, or 
if such proceeds are insufficient to satisfy 
the debt to be applied to its reduction. 
(S. 58 (b). T. P. Act.) In other words, the 
security ■which the mortgagee obtains be¬ 
fore making an advance is that of the land 
itself; if the mortgagor makes default the 
mortgagee has the right to cause it to be 
sold. This does not mean he can sell it 
himself without the intervention of the 
Court; the right to bring the land to sale 
must be worked out in execution proceed¬ 
ings, under the supervision of the Court. 
Money may be borrowed upon a simple 
mortgage of immovable property and a 
hypothecation of crops or chattels. If this 
is done the security is extended to the crops 
or chattels hypothecated. But it is not a 
necessary incident of a simple mortgage 
that the security should be so extended. 
There may be, and generally is, a personal 
obligation not only to repay the loan but 
also to pay interest upon it, but in the 
absence of express provision to the con¬ 
trary, the rents and profits from the land 
belong to the mortgagor and do not form 
part of the security for the repayment of the 
mortgage money or the interest on the loan. 
English mortgages are quite different. In 
an English mortgage there is a transfer of 
the ownership of the mortgaged property 
with a promise to repay the debt on a cer¬ 
tain date. If the money is duly paid the 
mortgagor has a right to have the property 
re.transferred to him by the mortgagee: 25 
Mad 220.^ These two contracts are so dif¬ 
ferent in their nature that it seems un- 
fortunate that the word “mortgage” should 
be common to each of them. When we 
come to consider what are known in this 
country as mortgages by deposit of title 
deeds, care must be taken to avoid further 
confusion. Mortgages by deposit of title 
deeds in this country originated, no doubt, 
from the equitable rule in force in England 

1. Papaxnma Bao v. Hamaobandra Bazu, (1896) 

19 Mad 249=23 IA32 = 6 MLJ 63=7 Bar 

10 (PO). 

2. Narayana v. Yenkataramana, (1902) 26 Mad 

220 . 
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that the mere fact of deposit of title deeds 
as security for a debt created a charge upon 
the property. Hence in England such mort- 
gages were known as equitable mortgages. 

Now in England the position of an equi¬ 
table mortgagee gives him a right of fore¬ 
closure: (1873) 16 Eq 153.® A deposit of 
title deeds is regarded as a contract or a 
legal or English mortgage which gives to 
the mortgagee or person claiming through 
him all such rights as he would have had 
if the contract bad been completed. This is 
briefly put by Jessel M. B. in the following 
observations in (1877) 4 Oh D 605:^ 

When there is a deposit of title deeds, the Court 
treats that as an agreement to execute a legal 
mortgage, and therefore as carrying with It all the 
remedies incident to such a mortgage. None of 
this reasoning applies to a pledge of chattels ; the 
pledgee never had the absolute ownership at law, 
and his equitable rights cannot exceed his legal 
title. 

In 1889 the Bombay High Court held 
in 14 Bom 269® that a mortgagee by depo¬ 
sit of title deeds had the right to sue fos ’ 
foreclosure or sale, but in Calcutta it was 
held that the appropriate remedy was a 
decree for sale and not for foreclosure: 13 
Cal 322,® (obiter dicta) and 24 Cal 348.^ In 

the latter case Jenkins J. said : 

I was referred to the statement in a text book 
that the practice in mortgages of this class is 
regulated by the English practice and if that state? 
ment were correct then the remedy would be fore* 
closure. It seems however that the practice in this 
Court has for a long series of years been to decree 
a sale, and I accordingly will make a decree in 
that form. 

At the present time we are governed by 
S. 96, T. P. Act, which was an amendment 
by Act 20 of 1929. It runs as follows ; 

The provisions hereinbefore contained which 
apply to a simple mortgage shall, so far as may be 
apply to a mortgage by deposit of title deeds. 

This leads me to the conclusion that a 
mortgage by deposit of title deeds in this 
country has ceased to possess, if it ever did 
possess, those characteristics which were 
engrafted upon equitable mortgages by de¬ 
posit of title deeds in England by the doo- 
trine laid down in (1873) 16 Eq 153® and 
in (1877) 4 Ch B 606.* To caU them both 
equitable mortgages and to assume that 
their incidents are alike in both countries 
is to prepare the way to error. In England 
a mortgage by deposit of t itle deeds oam^ 

3. James v. James, (1873) 16 Eq 163. 

4. Carter v. Wake, (1877) 4 Ch D 606. 

6 . Manekji v. Bnstomii, (1889) 14 Bom 269. 

t 6. Co Nonng v. Moang Htoon Oo, ( 1886 ) 13 

7. Brinath Hoy v* Godadhor Das, (189T) 

848sl 0 W K 925a 
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•with it the remedies incident to an English 
xnortgagei whereas in this country it car¬ 
ries with it the remedies to which a simple 
mortgagee may have recourse and those 
remedies alone. In the case o{ an English 
mortgage, and in certain other oases ex¬ 
pressly laid down in S. 69, T. P. Act, the 
mortgagee is given a power of sale without 
the intervention of the Court; but the ex¬ 
ercise of this power is not applicable in the 
case of a simple mortgage. Again in S. 69-A, 
where this power exists the mortgagee 
may under certain conditions appoint a re¬ 
ceiver, but only where he has the right to 
exercise the power of sale without the 
Court’s intervention under S. 69. It is con¬ 
ceded that no mortgagee has the power to 
appoint a receiver in the case of a simple 
mortgage only. The power of the Court to 
appoint a receiver is given by 0. 40, E. 1, 
which begins with the following words : 

Where it appears to the Court to be just and 
convenient, the Court may by order (a) appoint a 
receiver of any property before or after decree. 

That is the first step. It must appear to 
be ‘just and convenient” that the Court 
should do so. The order goes on to say that 
having appointed a receiver the Court may 
remove any person from the custody or 
possession of the property and commit 
the property to the possession, custody or 
management of the receiver, and may con. 
fer upon the receiver certain powers. It 
continues : 

(2) Nothing in this rule shall authorize the 
Court to remove from the possession or custody of 
property any person whom any party to the suit 
has not a present right so to remove. 

These words which constitute a Proviso 
must no doubt be considered when the 
Court is about to decide whether in any 
particular case the appointment of a receiver 
will be a measure of justice and conveol. 
enoe having regard to all the circumstances. 
In the case of a simple mortgage the right 
of the mortgagee is to a sale which he 
must work out in execution proceedings. If 
the property in a simple mortgage suit is 
in danger of being wasted, damaged, or 
alienated, be can no doubt obtain a tempo, 
rary injunction by proceedings under 0. 39, 
B. 1, pending the disposal of his suit or 
the further order of the Court. He does 
not therefore need to secure the appoint¬ 
ment of a receiver to safeguard bis rights 
in this behalf. As was held in 14 Bang 
992^ a simple mortgagee has no right to 

6. Ally Bamzan Yezdi v. Balthazar & Son, Ltd., 
(1986; 23 AIB Bang 290=168 10 860 = 14 
. Bong 292. 


the rents and profits accruing from the 
mortgaged property during the subsistence 
of the mortgage. In 12 Bang 437® Pace 
C. J. said : 

At one time the Court felt some diffidence in 
appointing a receiver at all in a mortgage suit, but 
both_ in England and in India the propriety of 
appointing a receiverin a suitable case cannot now 
be challenged : 14 Bom 481.10 

This was a case of an English mortgage 
in which all the estate, right, title, inter¬ 
est, property, claim and demand whatso¬ 
ever of the mortgagor” was transferred to 
the mortgagees as security for the mort¬ 
gage debt. The Bombay case was also a 
case of an English mortgage. But, with 
great respect, none of the cases which deal 
with English mortgages seem to me to lend 
any assistance to the Court. Another such 
case was 42 0 W N 266.^^ We have to 
decide a different problem, namely in what 
circumstances it is permissible on grounds 
of justice and convenience to appoint a 
receiver in a simple mortgage suit where 
the mortgaged property is not transferred 
and the mortgagor remains in posses¬ 
sion and IS entitled to the rents and pro¬ 
fits. Whether it is just and convenient to 
appoint a receiver in such a case does not 
depend, in my opinion, upon the applioa. 
tion of rules laid down in England in 
connexion with equitable mortgages by 
deposit of title deeds in that country ; for 
such mortgages, as I have already observed 
give to the mortgagee all such rights as he 
would have had if a legal mortgage had been 
completed. The relief given to such mort- 
gagees is therefore analogous to that given 
in respect of English legal mortgages and 
bears no comparison with the relief given 
to simple mortgagees here. Prom considera¬ 
tion of the position of a mortgagee in a sim. 
pie mortgage suit it will be seen that there 
may be cases in which it will be just and 
convenient to appoint a receiver, as for 
instance where the contract between the 
parties expressly mentions that the crops, 
rents, or profits shall form part of the secu¬ 
rity for the repayment of the mortgage 
debt. In such a case the receiver, if he 
took possession of them, might be doing no 
more than the mortgagee would have a right 
to do. But after much he sitation and with 

9. Ma Joo Tean v. Collector of Rangoon. (19341 

21 A I R Rang 321=166 I 0 776 = 12 Rang 

401 • 

10. Jaikisondas Qangadas v, Zenabai, (1890) 14 

Bom 431. ' 

11. Kameshwar Singh v. Anath Nath Bose, (1938) 

25 A I R Cal 93=176 1 0 908=42 OWN 266. 
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great respect I have come to the conclusion 
that the case in 14 Rang 292^ goes too far 
in saying that in a mortgage suit (meaning 
a simple mortgage suit) when interest is in 
arrear the Court will normally appoint a 
receiver at the instance of the mortgagee. 
I do not feel that the English cases there 
cited can be deemed to have reference to 
suits in which the mortgaged property re¬ 
mains in the possession and ownership of 
the mortgagor as it does in a simple mort- 
gage suit; and it appears to me that by 
appointing a receiver merely because the 
interest is in arrear in such a case the Court 
is enlarging the security which the mort¬ 
gagee has been content to accept before 
making his advance. No regard appears to 
have been paid to the provisions of O. 40, 
B. 1 (2), in arriving at this decision; and it 
is said that the reason is because the words 
"any person” this rule must be taken to 
mean 'any person other than a party to 
the suit” and must be taken to refer to 
third parties only. 

A consideration of that matter would 
make it necessary to decide whether, upon 
the interpretation of the words "any per¬ 
son” as connoting any person whatsoever, 
it would ever be competent for the Court 
to appoint a receiver. Upon that matter 
there has been a difference of judicial opi. 
nion and a wide held of investigation is 
revealed. The Rangoon decision to which 
I have referred was followed by the deci¬ 
sion of a Full Bench in 14Rang 308^^ to the 
same effect. The latter case overruled 14 
Rang 16^^ in which it had been said that 
the question whether it was just and con. 
venient to appoint a receiver generally 
turned on whether the security was rea. 
sonably sufficient to satisfy the decree 
which the plaintiff- applicant was likely to 
obtain in the suit. During the same month 
a Full Bench of the High Court in Allaha- 
bad was considering the same problem in 
58 All 949.^^ Sulaiman G. J. pointed out 
that the sole question was whether the 
Indian statutory law permitted or prohi¬ 
bited the appointment of a receiver in a 
simple mortgage suit. In England there is 
no provision corresponding to sub-r. (2) of 
O. 40, B. 1. He also laid some stress upon 

12. Venkanna v. Mangamznal, (1936) 23 A I B 
Bang 296=163 I 0 866=14 Rang 308 (FB). 

13. S. K. R. M. Chettyar v. V. E. A. Chettyar, 
(1935) 22 A I R Rang 625=160 I 0 490=14 
Bang 16. 

14. Bam Swarup v. Anandi Lai, (1936) 23 A I R 
All 496=163 1 C 481=1936 A L J 605=58 
All 919 (PB). 


the view that the appointment of a receiver 
in a simple mortgage suit would be a clog 
on the right of the mortgagor to free the 
property from the charge laid upon it. I 
think there is great force in this contention, 
but I desire to avoid the words "right of 
redemption” because in a simple mortgage 
the property is never transferred and is not 
redeemed in the sense in which redemption 
is understood in England. The learned 
Chief Justice observed (on p. 960): 

The Court should not constitute itself a gratoi- 
tous protector of the simple mortgagee and allow 
him to receive the income of the mortgaged pro¬ 
perty in direct violation of the terms of the 
contract. 

With this view I wish to express my res, 
pectful concurrence. Then again he points 
out that when the receiver takes possession 
there must be a dispossession of some one, 
and that to confine the prohibition in sob- 
r. (2) to non-parties only would be to pat 
a forced interpretation upon it. It seems 
unnecessary to me to examine the truth of 
the contention that if the sub-rule is to be 
taken to mean any person whatsoever there 
would never arise any case in which a 
receiver could be appointed by the Court 
under 0. 40, B. 1. It is enough to say in 
answer to the questions propounded that 
the Court has jurisdiction to appoint a 
receiver of any property where it appears 
just and convenient to do so. The answer 
to the first question must therefore be in 
the affirmative. The answer to the second 
question must be that the appointment of 
a receiver by the Court must depend upon 
the individual facts of each particular case. 
The Court must see what is the object of 
the application; if it is plainly that the 
receiver should act in breach of sub-r. (2) 
it is neither just nor convenient to appoint 
him, since he cannot perform such a task, 
nor can the Court authorize him to do so. 
His appointment would in such a case be 
nugatory. But if it be shown that there 
is a reason for his appointment upon the 
ground of justice and convenience which 
will enable him to preserve the security of 
the mortgagee without infringing the sub. 
rule, the power of the Court to appoint 
him, which is unfettered, may be exercised 
upon these grounds. In other words, it can 
never be just and convenient to appoint a 
receiver for the sole purpose of taking pos* 
session of rents and profits unless they 
have been expressly made part of the secu¬ 
rity for the debt by the instrument oreat* 
ing the mortgage, even if, haying done so, 
the Court could put the receiver into 
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poasesBion. I am therefore of the opinion 
that ( 1934 ) 82 A L J 561^** was rightly 
deoided, and am unable to follow the deci¬ 
sion in 66 Mad 916.^® In (1938) 1 M L J 
249^^ Horwill J. was bound by the former 
case. The case in 6 Bang 261^® must be 
taken as overruled for, it applied the rea- 
soning in 5 L B R 135^® to a simple mort¬ 
gage suit. And the latter case in which the 
mortgage was by deposit of title deeds can. 
not be regarded as an authority for the 
propositions laid down therein since the 
amending Act of 1929 indicated in the new 
S. 96, T. P, Act, that the provisions apply, 
ing to a simple mortgage shall, so far as 
may be, apply to a mortgage by deposit of 
title deeds. 

We have also been referred to 40 Bom L B 
1266.^® In the judgment, the case in 14 Bom 
431^® is again relied on although it was an 
English mortgage case. With great respect, 
the fallacy in the later decision seems to lie 
in the assumption that a receiver, if ap¬ 
pointed when a licensee of the mortgagor’s 
is in possession, can exercise rights adverse 
to the mortgagor. The suggestion here that 
3ub-r, (2) of 0. 40, E. 1, refers to third 
parties only and has been merely inserted 
ex abundant! cautela seems to me to be 
fraught with difhculty in its application. 
But I prefer to take the opening words of 
the rule and to say that the Court undoub¬ 
tedly has jurisdiction to appoint a receiver 
in a simple mortgage suit but that whether 
it will do so must depend upon what is just 
and convenient in each particular case hay. 
ing regard to the reason for which be is 
appointed, to the precise nature of the 
security in the particular contract whereby 
a simple mortgage has been created and 
bearing in mind the limitations imposed by 
sub.r. (2) of the Buie itself. Since it may be 
thought necessary to be more explicit in 
answering the second question in the refer, 
'ence I would reply that the fact that in. 

15. Bam Fcasad v. Bishambar Nath, (1934) 21 
A I R All 772= 160 I 0 1035 = (1934) A L J 
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19. Ahmed Cassim Baroooha v. M, L. B. M. A. 
Ohetty, (1909) 5 L B R 136=4 I 0 1031. 

20. Damodar v. Badhabal, (1939) 26 A I R Bom 
54=179 I 0 821=1 L R (1939) Bom 82 = 40 
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terest on the mortgage debt is in arrear, or 
substantially in arrear, can only be a factor 
in deciding whether a receiver should be* 
appointed; the fact that the security is 
likely for any reason to become insufiScient 
may be another factor; but the governing 
words of the rule are whether it is just and 
convenient and in deciding this matter due 
weight must be given to all relevant consi. 
derations including those mentioned in 
sub.r. (2) of O. 40,. R. 1. No order as to 
costs. 

Mya Bu J. —-1 concur in the judgment 
of my Lord the Chief Justice. 

Baguley J. — In view of the fact that 
O. 40, R. 1 says definitely that '* where it 
appears to the Court to be just and con¬ 
venient, the Court may by order appoint 
a receiver of any property” in perfectly 
general terms, I agree with my Lord the 
Chief Justice that a receiver can be ap¬ 
pointed in a suit on a simple mortgage if it 
appears to the Court to be just and con. 
venient. But these words ’’just and conveni¬ 
ent” must, I think, be interpreted in a 
purely general sense and even if they do 
occur in a similar position in the Judicature 
Act of 1873 in England which was based 
on the practice of the old Court of Chan, 
eery: vide 40 Bom L R 1266^® it does not 
follow that the rules for the appointment 
of receiver as followed in England in suits 
based on English mortgages must apply auto¬ 
matically to the cases in this country, the 
majority of which, like the present case, are 
based on simple mortgages. Whether it is 
just and convenient must depend to a very 
great extent on the terms of the contract 
entered into by the parties and when the 
terms of the contract vary then the events 
that will justify the appointment of a re¬ 
ceiver must vary also. My lord has pointed 
out the radical difference between the nature 
of an English mortgage in England and a 
simple mortgage in this country and it is 
amazing to sea in one reported ruling after 
another cases like 14 Bom 269® or 14 Bom 
431,*® quoted as establishing the general 
principle that in every suit on a mortgage 
a receiver can be appointed. In 14 Bom 
269® the suit was one for foreclosure or sale 
and the judgment refers to Coote on Mort¬ 
gage, Story's Equity Jurisprudence and 
(1838) 3 Y & 0 55^* at p. 61. Again, in 14 
Bom 431*® it appears from the argument at 
page 433 that it was a legal mortgage and 

21. Keys v. Williams, (1838) 3Y&C66 = 7LJ 

Ex Eq 59=2 Jar 611=61 R R 339. 



326 Rangoon Ma Hnin Yeik v. K. A. R. K. B^irm (FB) (Baguley 7j i. I, g. 


that the only contest was whether the 
plaintiff should take possession himself or 
should ask for the appointment of a receiver. 
This only shows to what fallacies one can 
be led if one follows the too common prac¬ 
tice of thinking that because two transac¬ 
tions are called, more or less colloquially, 
by the same name they must have the same 
attributes. Before the passing of S. 96, 
T. P. Act, in its present form the Act did 
not say what incidents applied to a mort¬ 
gage by deposit of title deeds. All it said 
was that in certain cases these mortgages 
were not invalid; so naturally in endea¬ 
vouring to 6nd out what legal consequences 
were attached to a mortgage by deposit of 
title deeds. Courts looked to England where 
this form of mortgage was first invented 
and assumed that the nature of this mort¬ 
gage in India should be the same as in 
England; but now of course mortgages by 
deposit of title deeds have the same legal 
results as simple mortgages. 

The most interesting point in the case to 
my mind is the question which is answered 
by Sulaiman 0. J. in his judgment in 58 
All 949.^"* In this case, probably for the 
first time, stress is laid on the wording of 
0. 40, R. 1 (2). No previous Court seems 
to have paid particular attention to this 
wording, but Sulaiman C. J. has gone into 
the matter at considerable length and the 
deduction which he makes is that this sub- 
rule makes it practically impossible for the 
Court to remove the mortgagor from the 
property in a case of an ordinary simple 
mortgage. The question, referred to the Full 
Bench in that case was: 

Under the provisions of the Civil Procedure 
Code, is it competent to appoint a receiver of the 
property mortgaged pending the decision of an 
appeal against a mortgage decree ? 

And the answer which the learned Chief 
Justice gave was: 

Although there is an objection to the mere appoint¬ 
ment of a receiver of any property, the Court can¬ 
not remove from the possession or custody of the 
property any person, whether a party to the suit 
or not, whom any party to the suit has not a 
present right so to remove. 

This judgment of Sulaiman C. J. was 
considered by Beaumont C. J. in 40 Bom 
L R 1266.^® He said that he was not pre¬ 
pared to follow the Allahabad ruling and 
he had not the slightest doubt that the 
Court had jurisdiction to appoint a receiver 
in a case of a simple mortgage before or 
after a preliminary decree. The basis upon 
which he differs from the Allahabad case 
appears to be that the Allahabad Judges 
ignored the fact that the mortgagor is a 


party to the suit and can remove himself 
and he goes on to say that if the Allahabad 
view is right, where the mortgagor is in 
possession by a licensee, the Court can 
appoint a receiver, since the mortgagor can 
remove his licensee, but if the mortgagor is 
in possession himself, the Court cannot 
appoint a receiver. It seems to me that this 
is not facing quite squarely up to the case. 
If the mortgagor is in possession by a 
license the receiver appointed by the Court 
can only remove the licensee and to that 
extent become a licensee himself. He also 
relied upon 14 Bom 431.^*^ To my mind the 
difficulty about applying the Allahabad 
ruling literally would be that it would 
make the appointment of a receiver to all' 
intents and purposes infructuous because 
he could practically never oust the mortga¬ 
gor from bis possession. For instance, in 
the case of a suit being filed on an English 
mortgage there has before now never been 
any question. I think that the Court can 
appoint a receiver to take possession, beoanse 
the mortgagee is the legal owner, bat if 
the defendant denied execution of the mort¬ 
gage a literal application of the Allahabad 
ruling would prevent a receiver from taking 
possession because until the case was de¬ 
cided how could the plaintiff be said to 
have proved that he was the legal mort¬ 
gagee ? It would be difficult to say therefore 
that the plaintiff had a present right to 
remove the defendant. Nevertheless as a 
piece of dialectic reasoning I am unable to 
find any fiaw in the argument of Solai- 
man 0. J. However 1 think it oould be 
applied if we regard the Code as being what 
it is, a Code of Civil Procedure, which lays 
down the ways in which people who have 
enforceable rights can get them enforcedi 
and if at the same time we recognize that 
the Code itself, and nothing done under the 
Code can affect the legal right which tbd 
plaintiff has against the defendant; and 
therefore by appointment of a receiver he 
cannot enlarge his security. 

If we examine the Orders of the Oivil 
Procedure Code we find that they follow 
an intelligible course; first of all they deal 
with the suit generally, pleadings, partieSi 
the method of institution, and so on, and 
the way in which the suit is tried. In 0.21 
we get execution dealt with. Next, special 
matters, payment into Court, security for 
costs, commissions to examine witnesses, 
suits by or against Government and so on. 
Proceeding further we get suits against 
trustees, minors, lunatics and paupers ana 
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then special oases up to and including 0.37. 
Then we get a fresh group, Orders 38, 
39 and 40, before the Code goes on fco deal 
with appeals. This group of Orders deals 
with ways in which a plaintiff who is pro¬ 
bably going to be successful will be pro¬ 
tected from being cheated of the fruits of 
his success. 0. 38 deals with oases in which 
the Court is satished that the defendant is 
going to prevent the plaintiff from getting 
the fruits of his decree and it deals with 
attachment or arrest before judgment. 
O. 39 deals with oases where the property 
in dispute is being damaged or wasted or 
removed outside the jurisdiction of the 
Court, and finally we have 0. 40 which is 
of a similar nature. O. 38 does not require 
full proof after trial of the allegations before 
the Court takes action. The necessity of 
applying this order would always arise in 
a more or less urgent way and O. 38, R. 1 
enables the Court to act “when the Court 
is satisfied by affidavits or otherwise.’* In 
O. 39 the same words occur : 

Where in any suit ib is proved by affidavit or 
otherwise .... the Court may by order grant 
a temporary injunction, 


A temporary injunction like an attach, 
ment order is not final but is merely an 
action which delays something being done 
which may cheat the plaintiff of his lawful 
rights. Under 0. 40, E. 1 not even affida- 
vits are referred to. E. 1 says "where it 
appears to the Court . . . and surely the 
way in which the Court is satisfied which 
is sufficient to make applicable Eule 1 (1) 
would also apply to E. 1 (2) and therefore 
if enough "appears to the Court” to justify 
it holding that it is just and convenient to 
appoint a receiver, surely the same degree 
of proof might be accepted of the fact that 
the plaintiff has a present right to remove 
the defendant. For example the plaint and 
affidavits might make it "appear to the 
Court” that the plaintiff has an English 
mortgage, then that would be sufficient 
proof of the "present right to remove the 
defendant” and, as a result, the plaintiff 
would have a right to possession and a 
receiver can be appointed by the Court to 
remove the defendant; but even if a simple 
mortgage is proved in this way, the plain, 
tiff would not usually have shown a pre¬ 
sent right to remove the defendant, and no 
receiver can be appointed to take possession 
in the ordinary course of things. The result 
would be that in oases of a simple mortgage 
unless the annual crops or rents and profits 
were made part of the mortgage security 


the defendant can never be ousted by a 
receiver unless there was a question of 
wasting the security or something of that 
kind which is not before us. The rights 
which a simple mortgagee gets have been 
laid down by the Privy Council in 19 Mad 
249^ and it can never be "just” to give a 
mortgagee rights which he does not get 
under the mortgage bond. If he chooses to 
let interest accumulate until his security is 
not sufficient to cover it, that is his trouble. 
As I have said, under no circumstances can 
the Civil Procedure Code be utilized to 
enlarge the plaintiff's security, and the only 
class of cases I can envisage in which the 
holder of a simple mortgage would ba 
entitled to cause a receiver to take posses¬ 
sion of the mortgaged property from the 
mortgagor would be cases in which a 
receiver is appointed on purely equitable 
grounds such as a case in which the mort- 
gagor was destroying the security or wast- 
ing it either actively or by negligence or 
allowing it to be sold for non-payment of 
taxes or something of that kind. An implied 
agreement would exist in the case of a 
simple mortgage that the mortgagor was to 
protect, so far as be could reasonably be 
expected to, the mortgaged property, for 
otherwise the mortgagee would not allow 
him to remain in possession. If he broke 
that implied covenant a Court of equity 
would I think always interfere to prevent 
a mortgagee from suffering damage at the 
hands of the mortgagor. 

My answer tothe second question referred 
would be that in no case can a receiver ba 
appointed in a suit on a simple mortgage 
which does not include the rents and profits 
of the land as part of the security in which 
the appointment was only asked for in 
order to enlarge the area of the mortgagee's 
security. The plea that the mortgagor is 
battening on the profits and not paying his 
interest can to my mind, in the case of an 
ordinary simple mortgage, be met simply 
by the reply that the profits are no part of 
the mortgage security unless specially re. 
served. The question of appointing a receiver 
after the preliminary decree when there 
may be reasons for supposing that the 
mortgagor is merely playing for time can 
always be met outside the provisions of 
0. 40, by refusing to allow stay of sale 
unless the mortgagor consented to the Be- 
ceiver being appointed. 

Bft D J*—This reference was made as a 
result of the pronouncement made by a 
Full Bench of the Allahabad High Courk 
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on tho question of an appointment of a 
receiver in a simple mortgage suit in 58 All 
949.^^ The Full Bench holds that in a 
simple mortgage suit a receiver cannot be 
appointed. The reason given is that as 
sub-r. (1) of O. 40, Civil P. C., is controlled 
by sub-r. (2) the Court has no power to 
appoint a receiver of any property so as to 
remove from the possession or custody of 
the property any person, whether a party 
to the suit or not, whom any party to the 
suit has not a present right so to remove; 
and inasmuch as the mortgagee, in the case 
of a simple mortgage, has no right to obtain 
possession of the mortgaged property or its 
rents and profits by dispossession of the 
mortgagor before the termination of the 
mortgagor’s interest by actual sale of the 
property in execution of the final decree 
for sale, a receiver cannot be appointed in 
a simple mortgage suit to take possession 
of the mortgaged property or its rents and 
profits.' 

If this reasoning is followed to its 
logical conclusion no receiver can ever be 
appointed in a pending suit. The word 
present” as used in sub-r. (2) means “now 
existing”; and so the person who has an 
existing right to remain in possession of 
any disputed property is the person who is 
found in possession thereof at the time of 
the institution of the suit. Possession, to 
use a well-known legal term, is nine points 
of the law. As in any suit relating to pro¬ 
perty the person generally found in posses, 
sion is the defendant, he is the person to 
be allowed to remain in possession thereof 
until and unless the plaintiff can prove his 
superior title by legal evidence. In this 
sense the plaintiff can never be said to have 
a present right to remove the defendant 
from possession of the disputed property 
by appointment of a receiver. 0. 40 should 
therefore be read in the way pointed out 
by my Lord the Chief Justice. The Court 
must first start with sub-r. (l) and see 
whether it is just and convenient to appoint 
a receiver. If it is just and convenient, the 
Court may then appoint a receiver, remove 
any person from the custody or possession 
of the property, commit the same to the 
possession or custody of the receiver and 
confer certain powers on him. Then comes 
sub.r. (2). Under the said rule the Court 
shall not, though it may have appointed a 
receiver, remove from the possession or 
custody of property any person whom any 
party to the suit has not a present right to 
remove. Put in common language, what 


O. 40 means is this. You may appoint a. 
receiver but you cannot remove any person 
from the possession or custody of property* 
whom any party to the suit has not a 
present right to remove. Sub.rule (2) thus 
obviously refers to a third party and not 
to a party to the suit. This is also the view 
taken by the Calcutta, Madras and Lahore 
High Courts : vide 18 C W N 537,^^ AIR 
1925 Lah 590^^ and 20 I 0 767.^* 

Taking a simple mortgage suit, if the 
interpretation of the Allahabad High Court 
is correct, we may, as pointed out by Beau, 
mont, C. J. in 40 Bom L R 1266,^® get 
a strange result. In that case the learned 
Chief Justice said: 

If the Allahabad view is correct, where tha- 
mortgagor is in possession by a licensee the Court 
can appoint a receiver, since the mortgagor can- 
remove the licensee, but if the mortgagor is in 
possession himself, the Court cannot appoint a 
receiver. 

I am further fortified in my view that sub- 
r. (2) applies to a third person who claims a 
superior title by the form of a preliminary, 
decree given in Appendix D, Sch. 1, Civil 

P. C. The decree is a decree to be drawn up- 
in an administration suit. In an administra. 
tion suit the only relief the plaintiff can 
ask for is partition and possession and the- 
taking of accounts. He is not the person 
who has a present right to remove the^ 
defendant from possession and yet a provi¬ 
sion is made in the preliminary decree for 
appointment of a receiver. The interpreta. 
tion that sub-r. (2) applies to a third party 
will tend to the smooth working of the- 
Court and have the effect of carrying out 
the real intention of the Legislature. 

It is an elementary rule that a thing which 
within the letter of a statute will, generally, ba 
construed as not within the statute unless it ba 
also within the real intention of the Leglslatura- 
and the words, if sufBciently flexible, must ba 
construed in the sense which, if less correct gram¬ 
matically, is more in harmony with that inten¬ 
tion. Where alternative constructions are equally 
open that alternative is to be chosen which wiU* 
be consistent with the smooth working of tha 
system which the statute purports to be regulating 
and that alternative is to be rejected which wilh 
introduce uncertainty, friction or confusion into 
the working of the system: Maxwell on the Inter- 
pretation of Statutes, Edn. 8, pages 17 and 18. 

The sole question that, therefore, arises 
is whether it is just and convenient to- 
appoint a receiver in a simple mortgager 
s uit. It has been argued that it will not be - 
23. Satya Narain v. Eeshabati Kumari, (1916^ 
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just and oonvonient to do so inasmuch as 
all that the mortgagee in a simple mort¬ 
gage suit bargains for in the event of his non- 
receipt of the mortgage money on the due 
date is to apply to the Court for sale of the 
mortgage property and that until the date 
of the sale the mortgagor is entitled under 
the terms of the contract to remain in pos- 
session. It has been further argued that by 
appointing a receiver the Court will be 
substituting a new contract for the one 
entered into by the parties or else will be 
enlarging the security. Now, the general 
ground on which the Court appoints a 
receiver is ultimately in every case the 
protection or preservation of property for 
the benefit of persons who have an interest 
in it : (1853) 4 H L 0 997^^ at page 1032. 
A mortgagee has undoubtedly an interest 
in the mortgaged property. A simple mort¬ 
gage consists of two parts : a covenant on 
the part of the mortgagor to pay the debt, 
and an agreement empowering the mort- 
gagee to realize his money out of the 
property pledged to him : (The Law of Mort¬ 
gage in India by Ghosh, Edn. 5, page 81, 
Vol. I). Therefore by appointing a receiver 
the Court neither substitutes a new con. 
tract for the one entered into by the par. 
ties nor enlarges the security. The Court 
simply keeps the security intact so that the 
parties may be able to carry out the terms 
of their contract. In order to keep the 
security intact, the receiver must be given 
certain powers, such as the collecting of 
rents and profits and payment of such 
I charges as are due thereon to Government 
or local bodies. I have therefore no doubt 
in my mind that a receiver can be appoint- 
ed in a simple mortgage suit even though 
the rents and profits are not part of the 
mortgage security. The question that pre- 
seats more difficulty is the question whe. 
tber a receiver should be appointed, as of 
course in a simple mortgage suit when the 
interest is in arrear or only when the secu¬ 
rity has become insufficient either by the 
accumulation of interest or by reason of 
depreciation of the value of the property 
itself. This question was first decided in 
1909 in this country in 5 L B B 135^^ the 

headnotes of which are : 

As the wording of 0. 40, B. 1, Oivil P.O., 1908, 
differed from that of 8. 603 of the Code of 1882 
and had been taken from English law, the prac¬ 
tice of the English Courts should be followed. 
These Courts have observed the following prin* 
ciples : 

35. Owen v. Homan, (1868) 4 H L 0 997=17 Jur 
861=94 B B 516. 


(a) Receivers are usually appointed as a matter 
of course, if the interest on mortgages, whether 
legal or equitable, is in arrears. 

(b) Further, in the ease of equitable mortgages 
(in which expression puisne mortgages are inclu¬ 
ded) receivers are appointed If there is reason to 
apprehend that the property is in peril or is 
inaufSoient to pay the charges or incumbrances 
thereon. 

The oorreefcness of this decision was nob 
doubted till 1936 when a Bench of this 
Court held in 14 Rang 16*® that 

the mere fact that interest is in arrears does not 
necessarily entitle the plaintiff to have a receiver 
appointed in bis mortgage suit. The criterion is 
whether the security is sufficient or nob. If the 
security originally sufficient is likely to become 
insufficient, either by reason of considerable accu¬ 
mulation of interest or by reason of depreciation of 
the value of the property itself, the Court in its 
discretion would appoint a receiver. 

At; about; the same time another Bench, 
of which I was a member, following the 
decision given in 5 L B R 135’® and other 
cases said : 

In a mortgage suit when interest is in arrear the 
Court will normally appoint a receiver at the 
instance of the mortgagee as of course, whether or 
not the property appears to be of sufficient value 
to cover the mortgage debt and interest, and 
whether or not the right of the mortgagee to 
obtain a personal decree against the mortgagor 
subsists or has been lost : 14 Rang 292.^ 

At the time we decided this case, we 
were not aware of the decision given in 14 
Bang 16.*® A few months later, a similar 
point arose for decision and a Special Bench 
in 14 Rang 308*^ reaffirmed the principle 
laid down in 5 L B R 135*® and 14 Rang 
292.® Therefore the principle that a re- 
ceiver will normally be appointed as of 
course in a suit based on a simple mort¬ 
gage or a suit based on a mortgage by 
deposit of title deeds when the interest is 
in arrear has become part of the law of 
this country for thirty years. On the prin¬ 
ciple of stare decisis this rule should not, 
in my opinion, be lightly abrogated unless 
it is shown to be based on false or wrong 
premises. It is submitted that in deciding 
the question whether a receiver should or 
should not be appointed in a suit based on 
a simple mortgage or a mortgage by de. 
posit of title deeds, we are not to follow the 
practice of English Courts. The difierence 
in the two systems is clearly pointed out 
in the judgment of my Lord the Chief Jus¬ 
tice and so 1 need say no more about it. As 
the difference is so clear and marked, I am 
rather in doubt as to whether the Courts 
in India were quite right in following the 
English practice in appointing a receiver 
in a simple mortgage suit.. It seems to my 
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mind that; as the law relating to the 
appointment of receivers in pending suits 
is to be found in 0.40, Civil P. C., we must 
refer to that Order only for our guidance. 
The order clearly gives a discretionary 
power to the Court as to when and when 
not to appoint a receiver. This discre¬ 
tionary power should not, in my opinion, 
be fettered by any hard and fast rule. For 
these reasons, I would answer the first ques¬ 
tion in the affirmative and the second ques¬ 
tion in the sense indicated by my Lord the 
Chief Justice. 

Braund J. — The question, to my mind, 
is not whether the Court ‘*can” appoint a re¬ 
ceiver of the mortgaged property in a suit 
on a simple mortgage at the instance of the 
mortgagee, in the sense of whether it has 
jurisdiction to do so; but rather whether, 
in any given case, it is “just and conve¬ 
nient" that the Court should do so. O. 40, 
B. 1 (1), Civil P. C., is explicit that the 
Court may, by order appoint a receiver of 

any" property “where it appears to the 
Court to be just and convenient." That 
jurisdiction is limited by nothing except 
the justice and convenience of the parti¬ 
cular case. The real question, therefore, 
involved in this reference is I think, no 
more than whether, in a suit on a simple 
mortgage, the Court, in the exercise of its 
discretion, ought to regard the circum¬ 
stance that interest is in arrear or the cir¬ 
cumstance that the mortgaged property is 
of less value than is sufficient to cover the 
mortgage debt and interest as generally 
conclusive of what is “just and convenient" 
in the matter of appointing a receiver. And 
in attempting to answer this reference, I 
desire for myself, to be careful to confine 
my answer to the case—which is the only 
case before us—of a suit on a simple mort¬ 
gage and not to attempt to lay down 
principles of general application to the 
appointment of receivers in other cases 
which may or may not be governed by the 
same considerations as those which we 
have had an opportunity of discussing 
upon this reference. 

Eelief by way of the appointment of a 
receiver is an Invention of English equity. 
It is an equitable device which has been 
adopted by the Civil Procedure Codes of 
India and Burma for the purpose of secur¬ 
ing to a person the fruits of his legal rights. 
The appointment of a receiver is neither a 
measure of punishment nor does it operate 
to'enlarge or to restrict existing beneficial 
rights of property. It follows, in my. view. 


A.1.R, 

that when O. 40, E. 1 (l),^ Civil P. 0., 
speaks of that which may be “just and con¬ 
venient” it must follow that the “justice” 
in contemplation has to be measured by the 
legal rights of the parties under the parti, 
cular contract, in this case, a simple moit- 
gage contract—with reference to which the 
question of the appointment of a receiver 
has arisen. The sole question which as I 
think, arises in each question of this kind, 
having regard to the terms of Order 40, 
E. 1 (1), from which the jurisdiction to 
appoint a receiver is derived, is to define 
the word “just" having regard to the 
particular circumstances of the case and to 
the contract which the parties have made 
between themselves. And it is, in my view, 
of the utmost importance to appreciate all 
the outset the truth that the statute does 
not confer upon the Court an elastic “equi¬ 
table" jurisdiction to alter the substantive 
rights of the parties to a contract, and still 
less to make a new contract for them, but 
that it is designed rather to secure justice 
to the parties, conformably with oonve. 
nience according to their existing rights 
which are in suit in the proceedings in 
question. Upon this view of the matter, it 
can, ex-hypothesi, never be “just” in the 
legal sense in which that word is, in my 
opinion, used in O. 40, E. 1 (l). Civil P. 0., 
in relation to the civil rights of a mort¬ 
gagor and mortgagee under a simple mort¬ 
gage to appoint a receiver except with due 
regard to the rights arising out of the legal 
relationship between simple mortgagor and 
simple mortgagee which they themselves 
have created. The first step, therefore is to 
consider what are the legal relations cl 
a mortgagor and mortgagee under a simple 
mortgage in Burma. It is, I venture to 
think, from refusing to face the plain fast 
that a simple mortgage in Burma is founded 
upon a wholly different conception from 
that of an equitable mortgage in England 
that the difficulties which have necessitated 
this reference have arisen. Indeed, in the 
leading case in 14 Bang 292,^ there seeins 
to have been made what can only be des¬ 
cribed as a conscious attempt to assimilate 
the simple mortgage of Burma to the equit¬ 
able mortgage of England upon grounds of 
English equity applicable to the English 
equitable mortgage for which, in my res¬ 
pectful opinion, there is no room in the 
law relating to the simple mortgage in 
Burma. The simple mortgage of India and 
Burma is the creature of S. 58.(b)i T. P* 
Act : 
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Whore without doliverins possession of the 
raortgagod property, the mortgagor binds himself 
personally to pay the mortgage mouoy.and agrees, 
expressly or impliedly, that, in the event of his 
falling to pay according to his contract, tho mort¬ 
gagee shall have a right to cause the mortgaged 
property to be sold and the proceeds of sale to bo 
applied, so far as may be nooessary, in payment of 
the mortgage money, tho transaction is called a 
simple mortgage and the mortgagee a simple mort- 
'gagee. 

When a lender in Burma lakes from his 
borrower a simple mortgage ooDtainiog no 
express and unusual terms he takes it by 
reference to S. 68 (b), T. P. Act. And it 
appears to me to be plain, beyond doubt, 
that wbat is given to the mortgagee is the 
right to look to the proceeds of sale of the 
property which forms the security and no 
more. This, I think, conforms to the view 
of the character of a simple mortgage which 
has been expressed by the Judicial Com- 
mittee of the Privy Council in 19 Mad 249.^ 
There Lord Hobhouse says : 

Though it is not here expressed that the moct. 
gagee’s remedy is to be by sale under decree, the 
mortgage falls within the class of ‘simple mort¬ 
gages’ as classified in Sit A. Maepherson’a work 
on Mortgages, page 12, and in the Transfer of 
Property Act, 1882. In such a mortgage there is no 
transfer of ownership, and the mortgagee must 
enforce bis charge by judicial sale. 

And again : 

In default of payment, a simple mortgage gives 
to tho mortgagee a right, not to possession but to 
sale, which he must work out in execution pro¬ 
ceedings. 

I cannob therefore escape from the view 
that under a simple mortgage the right of 
the mortgagee is no more than a right to 
have the corpus of the mortgaged property 
sold by the process of a judicial sale and 
to look to those proceeds for his own 
veimbursement of principal, interest and 
costs. It is not even the property itself 
which forms the security in a strict sense. 
The actual security is the right to conver. 
eion into money of the corpus of the pro- 
perty and the right to repayment out of 
the proceeds of that conversion. And the 
conversion contemplated by the Act is the 
eale of the property through the machinery 
of the Court. It appears to mo to follow 
that until such a sale has been completed 
nothing emerges to which the mortgagee 
can look. When it is realized what a simple 
mortgage in Burma really is and that it 
is nothing more nor less than what the 
statute makes it, without regard to the 
characteristics of an English equitable mort. 
gage, it follows, to my mind, that, neither 
when the security is created nor at any 
later stage, can resort be had to a purely 


English equity governing a security of a 
wholly different character to import into a 
mortgagee’s rights under a simple mortgage 
a title to the rents and profits of the mort. 
gaged property pending the completion of 
a sale. For the truth is that nothing but 
the proceeds of sale, realized in the statu, 
tory manner, ever constitute the security. 
With great respect to the learned Judge 
who decided 14 Rang 292,® it appears to 
me to be doing violence to the statutory 
character of a simple mortgage in Burma 
to clothe it, by reference to English equity, 
with the attributes of an English equitable 
charge in which the right to foreclosure 
and an interest on the part of the mort. 
gagee in the corpus of the security before 
conversion has always been recognized. 

Once this is realized, the whole reference 
is, in my opinion, answered. 1 do not, for 
myself, think that the Proviso contained 
in 0. 40, R. 1 (2) is relevant to the ques¬ 
tion at all. Even if we were to assume that 
the receiver, if and when appointed, might 
be put into possession both of the corpus 
and of the rents and profits of the property 
in mortgage—which is the highest at which 
it can be put—that would not by itself be 
a circumstance which would make it any 
the more “just and convenient” that the 
receiver should be appointed, because the 
mere collection of the rents and profits by 
the receiver would in no way alter their 
ultimate beneficial destination. An idea 
appears to have obtained a footing in this 
Court that the appointment of a receiver 
to collect the rents and profits of the mort- 
gaged property has by itself the effect of 
vesting a beneficial interest in them in the 
mortgagee. Indeed, the actual decision in 
14 Rang 292® went as far as that. Nothing 
could, I think, be further from the truth. 
A receiver is an officer of the Court ap. 
pointed to collect and bold the property of 
which he is the receiver pending its due 
administration by the Court in accordance 
with the several beneficial legal interests in 
such property, whatever those interests 
may be. The appointment of a receiver in 
no way creates new, nor diminishes old, 
rights. Therefore, whether a receiver can 
or cannot enter into possession under O. 40, 
R. 1 (2) is not a relevant consideration, 
because, even if he could be put into posses, 
sion of the rents and profits of the mort. 
gaged property, they would still remain the 
rents and profits of the mortgagor. And, in 
my view, the appointment of a receiver 
could never be justified as “just and con- 
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bake possession of something to which the 
mortgagee has no title. For myself, there¬ 
fore, I think that it would be misleading to 
consider upon this reference the difficult 
question, which has caused a conflict of 
view in other Courts, as to whether or not 
the words “other than a party to the suit” 
should be read into sub-r. (2) of Order 40. 
Whether they should or not and whether 
a receiver of the rents and proflts of a pro¬ 
perty in simple mortgage can be pub into 
possession or not, the plain fact remains 
that he could nob, conformably with justice 
and convenience, have been appointed a 
receiver with the sole object of taking pos- 
session of rents and profits in which the 
mortgagee has not, and can never attain, 
any beoeficial interest. 

In my view therefore the following prin. 
ciples can be deduced ; (1) In the case of 
a simple mortgage the Court has jurisdic¬ 
tion to appoint a receiver whenever it is 
"just and convenient” so to do; (2) Whe- 
ther in any particular case it is “just and 
convenient” in a simple mortgage suit to 
appoint a receiver depends entirely upon 
the circumstances of each case; (3) The col. 
lection of the rents and profits of the mort¬ 
gaged property by the receiver is not, by 
itself alone and in the absence of a special 
contract between the mortgagor and mort¬ 
gagee giving the latter a specific interest in 
such rents and profits, a ground upon 
which it is “just and convenient” that a 
receiver should be appointed; (4) By them¬ 
selves and alone, neither the circumstance 
that interest is in arrear nor that the pro¬ 
ceeds of the security is likely to prove defi¬ 
cient when sold to meet the mortgage debt, 
interest and costs, are grounds upon which 
it is just and convenient” that a receiver 
should be appointed. I agree therefore that 
the reference should be answered in the 
words in which my Lord the Chief Justice 
has proposed. I have only to add that, if 
the effect of this view of the matter is tq 
make the security obtained by an ordinary 
simple mortgagee less valuable in Burma 
than it has hitherto been or than it is 
desirable that it should be, the proper 
remedy for that is, in my opinion, by legis- 
lation, but not by a judicial straining of 
the clear terms of S. 68 (b), T. P. Act, 1882. 

N.S./r.k. Answers accordingly. 
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Egberts G. J., Dunkley and 
Spargo JJ. 

Maung Ba Maung •— Appellant. 
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Maung Ba Yin and another — 

Respondents.- 

Civil Ref. No. 8 of 1939, Decided on 3rd 
July 1939; reference made by Mosely J. 

^ Specific Relief Act (1877), Ss. 42 and 
39—Creditor cannot sue under S. 42 for mere 
declaration that transfer of moveable property 
by bis judgment.debtor is fraudulent—*Nor can- 
he sue under S. 39 for cancellation of deed of 
transfer: 7 Rang d77—A I R 1930 Rang 27—120- 
I 0 228, Overruled. 

It is essential to bear in mind the distinction 
between a substantive right and a right which is 
conferred by rules of procedure. The right of a 
judgment-creditor to attach the property of his 
judgment'debtoi is a mere procedural right, con¬ 
ferred by the Code of Civil Procedure. It is not a 
substantive right as to the property, and therefore^ 
cannot give rise to a right of suit under Sec. 42. 
Hence a creditor cannot sue under S. 42 for a bate 
declaration that a transfer has been made by hia 
judgment-debtor fraudulently with intent to defeat 
or delay his creditors : 7 Rang 477 = A IR 19S0 
Rang 27 ^ 120 I C 228, Overruled; 4LBR25ft 
and A J R 1916 L B 25, Held not good law; Case 
lato discussed, [P 332 0 2; P 834 0 ll 

Nor can be sue for cancellation of the document 
of transfer, either as his sole remedy or as a relief 
further to a declaration, as he is not a person 
against whom a document transferring his deb* 
tor’s moveable property is void or voidable: AIR 
1932 Rang 13, Expl.; AIR 1931 Rang 310, Dis¬ 
ting. (P 334 0 1) 

A. N. Basu — for Appellant. 

K. 0. Sanyal — for Respondents. 

OPINION 

Roberts G. J.—The question for the 
determination of the Court is : 

Gan a creditor sue under 8. 42, Specific Relief 
Act, for a bate declaration that a transfer has been 
made by his judgment-debtor fraudulently with 
intent to defeat or delay his creditors, or must he 
sue for cancellation of the deed of transfer either 
as his sole remedy or as a relief further to that 
declaration ? 

Now this question refers, of oourse, to a 
transfer of moveable property, since a trans* 
fer of immovable property made fraudu* 
lently and with intent to defeat or delay 
creditors is dealt with by S. 63, T. P. Act. 
It is voidable at the option of any creditor 
so defeated or delayed. The normal method 
of execution by a creditor who becomes a 
decree, holder is to attach the property of 
the judgment.debtor. 0. 21, R. 43, and the 
subsequent Rules to 67 inclusive, show how 
he can do it; both moveable and immovable 
property are dealt with by the rules ana 
there are special provisions governing the 
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attachment of different kinds of property 
including decrees. If any claim is pre. 
•ferred to the property by a third party or 
an objection is made to the attachment 
under R. 58, the Court investigates the 
claim and may release the property from 
attachment. Supposing it does so, the ore. 
ditor may still institute a suit in accordance 
■with the provisions of R. 63 to establish 
the right which he claims to the property. 
The right of a decree-holder is to have his 
decree satisfied, and the method by which 
he enforces that right is by way of proceed, 
ings in execution. If there is a contest bet. 
ween him and a third party, there must be, 
first of all, attachment by the creditor, 
secondly, objection by the third party, and 
thirdly, if the objection is successful, a suit 
between them under the provisions of R. 63. 
In such a suit the creditor claims the right 
to property under his decree because he 
says that it belongs to the judgment-deb. 
tor and someone else is objecting either 
that it does not or that it is not liable 
to attachment for some other reason. The 
Legislature has here made provision for 
this very question and no other to be deci. 
ded. In 4 Rang 22^ it was held that a 
deoree.holder having recourse to this 
method of obtaining the fruits of his 
decree open to him could, not proceed by 
way of a bare suit for a declaration under 
S. 42, Specific Relief Act. After careful 
reading of the judgment of this Bench in 
that case, I must confess myself reluctant 
to make the smallest attempt to improve 
upon its language. I dealt fully with the 
authorities and it was followed in 5 Bang 
699.^ Neither of these decisions seem to 
have been referred to by the Court in 7 
Bang 477^ at all. 

The judgment in this last mentioned case 
does not discuss the question of a creditor’s 
right to bring a suit under S. 42, Specific 
Belief Act, in order merely to set up the 
title of bis judgment.debtor to moveable 
property. The Court held that he was not 
barred from doing so by the proviso to the 
Section which says that no Court shall 
make a declaration in such a suit where 
the plaintiff is able to seek other relief and 
fails to do so. It was pointed out that 
where a creditor attached property and 

1. K. B. M. A. Firm v. Maung Po Them, (1926) 

13 A IB Bang 121=95 I 0 98=1 Bang 22. 

2. U Po Thein v. 0. A. 0, K. B. M. Firm, (1928) 

16 A IB Rang 31=1061 0 368=6 Rang 699. 

8. Ma Sein v. P. L. 8. K. Firm, (1930) 17 A IR 

Rang 27=120 1 0 228=7 Rang 177. 


the attachment had been removed, a suit 
would lie under the provisions of 0. 21, 
E, 63, but in 7 Bang 477^ there had been 
no attachment nor removal of attachment. 
Bub a suit for a bare declaration will only 
lie if the plaintiff is ''entitled to any legal 
character or to any right as to any pro¬ 
perty.” These are the words of the statute 
itself; and where the only right claimed is 
a right to attach the property of another, 
the case in 4 Bang 22^ is authority for 
saying that the suit is not maintainable. 
See also 39 Cal 704.* A perfectly indepen¬ 
dent remedy is given to the creditor by 
attachment and by a suit under 0, 21, 
B. 63, if the attachment is objected to. I 
respectfully agree with the learned Judge 
who made the reference that the cases in 
4 L B E 252® and 9 Bur L T 89® are nob 
good law. In 26 All 606^ the plaintiff 
claimed to ba the owner of the property in 
respect of which he sought a declaration 
and the suit under S. 42 was thus clearly 
maintainable at his instance. So far as it 
relates to the maintainability of such a 
suit by a creditor in order to assert the 
title of his judgment-debtor and the liabi- 
liby of the property to attachment, I am 
of opinion that the case in 7 Bang 477® 
must be overruled, and my answer to the 
first question propounded must be in the 
negative. 


We were referred in the course of the 
argument to 9 Bang 614.® All that case 
decided is that if there is an independent 
right to sue by reason of O. 21, B. 63, sub. 
sisting in the creditor, S. 53, T. P. Act, 
does not interfere with it. Bub to give the 
creditor his independent right he must 
proceed by attaching the property, and 
then if there is an objection by a third 
patty and it is upheld, a suit will lie under 
O. 21, B. 63. He has his remedy, but this 
does not mean he can file a suit under the 
Specific Belief Act. In 9 Bang 367,® Carr J. 
expressed the view that a creditor who 
u nder Sec. 53, T. P. A ct, was entitled to 

4. Deokali Koat v. Kedar Nath, (1912) 39 Cal 704 

=16 I C 427=16 OWN 838. 

5. Societa Ooloniale Italiana v. Mg. Shwe La 

(1907) 4 L B R 252=U Bur L R 186. ' 

6. Chan Tat Thai v. Ma Lat, (1916) 3 A I R L B 
25=33 I C 124=9 Bur L T 89. 

7. Ganga Ghulam v. Tapeshir Prasad, (1904) 26 

All 606=1904 AWN 188. 


8. Ah Foon v. Hoe Lai Pat, (1932) 19 AIR 
Rang 13=136 I 0 641=9 Bang 614. 

9. Maung Aung Myit v. Maung Tha Hmat 

(1931) 18 A I R Rang 310=134 I 0 746=9 
Rang 867. 
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avoid a transfer should properly sue for 
the actual cancellation of the deed in ques¬ 
tion. But this case dealt with immovable 
property : consequently, a suit would lie fo? 
a declaration that the mortgage on the 
property was fraudulent. In the present 
case I am of opinion that S. 39, Specific 
Relief Act, is not applicable. That Section 
says that any person against whom a 
written instrument is void or voidable in 
certain cricumatances may sue to have it 
adjudged to be so. A decree.holder is only 
lentitled to have his decree satisfied and 
the modes by which he can execute his 
decree are the subject of careful provisions 
of the Legislature. He cannot demand to 
have any and every transfer of move¬ 
ables by his judgment-debtor to a third 
party set aside under this Section. If he 
pursues his proper remedy by attachment 
and the attachment is removed, he can still 
institute his suit under R. 63 ; and whilst 
he has the liberty to take this course, the 
instrument of transfer from his judgment- 
debtor to the objecting transferee cannot 
give him apprehension of serious injury. 
My answer therefore to the second and 
third questions is in the negative. The 
costs of this reference to be costs in the 
appeal. Advocate’s fee ten gold mohurs. 

Dunkley J.—I am in entire agreement 
with my Lord the Chief Justice. It is 
essential to bear in mind the distinction 
between a substantive right and a right 
which is conferred by rules of procedure. 
The right of a judgment.creditor to attach 
the property of his judgment.debtor is a 
mere procedural right, conferred by the 
Civil Procedure Code. It is not a substan- 
tive right as to the property, and therefore 
cannot give rise to a right of suit under 
S. 42, Specific Relief Act, A creditor is not 
a person against whom a document trans¬ 
ferring his debtor’s moveable property is 
void or voidable, and therefore the credi¬ 
tor cannot sue for the cancellation of such 
a document under Sec. 39, Specific Belief 
Act. Hence the answer to the question pro. 
pounded must be that a judgment-creditor 
cannot sue for a bare declaration under 
8. 42, Specific Belief Act, nor can he sue 
for cancellation of the document of transfer, 
either as his sole remedy or as a relief fur¬ 
ther to a declaration. 

Spargo J. — I have had the advantage 
of reading the judgments proposed by my 
Lord the Chief Justice and by my learned 
brother Dunkley and I respectfully agree 


that the three questions propounded to U 9 
must be answered in the negative. 

n.s./e.k. Answers in the negative. 
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V. 

Dulah Meah — Respondent. 

Civil Ref. No. 2 of 1939, Decided on 20th 
March 1939, made by Baguley J. 

Promissory note—Consideration — Presnnp* 
tion — Suit on pro-note Executant admitting ' 
signature but asserting that be did not sign note 
in the condition in which it is bled—Burden of 
proving that pro-note is not what it appeared 
to be is on executant: 5 Rang 627 — AIR 1927 
Rang 319=105 J C 361, Overruled. 

Production of the promissory note itself, once 
the signature is proved or admitted, shifts the bur¬ 
den to the maker. Oonsideration is presumed in 
the case of negotiable instruments and need not he 
proved independently as in the case of an ordinary 
suit founded upon contract. Circumstances may 
of course exist which would weaken the ordinary 
presumption that a negotiable instrument has been 
executed for value received and when all the facts 
are before the Court, the presumption raised by 
S. 118, Negotiable Instruments Act, may be rebut¬ 
ted and the burden of proof shifted back to the' 
plaintiS. It is however in plain oontravention of 
the statute to ignore the presumption raised in the 
first instance. If therefore the plaintiff sues on a 
promissory note, and the defendant admits, or has 
had proved againettim conclusively his signatureor 
his thumb impression on the promissory note, but 
the defendant asserts that he did not sign the pm* 
missory note in the condition in which it is filed, 
the burden is on the defendant to prove that the 
promissory note is not what it appeared to be 5 ^ 
Rang 627=A I R 1927 Rang 319 = 106 I C 361, 
Overruled ; AIR 1932 All 164; 20 Bom 367 and 
AIR 1935 Mad 769, Bel. on. [P 834 0 2 5 

P 336 0 1,2l 

F. S. Doctor — for Applicant. 

A. N. Basu — for Bespondent. 

OPINION 

Roberts C. J. — The question in this 

lofofODCo is« 

If the plaintiff sues on a promissory note, an( 
the defendant admits, or has had proved agams 
him conclusively his signature and/or bis 
impression on the promissory note, but the defen* 
dant asserts that he did not sign the ptomisM^ 
note in the condition in which it is filed, » 
burden of proof on the plaintiff or on the defendant 

The answer is that in the oircumaten*^ 
set out, the burden of proof is upon 
defendant. By S. 118, Negotiable Instr^. 
ments Act. 1881, until the contrary » 
proved it shall be presumed that ev^ 

negotiable instrument is made or drawn W 

consideration and by B. 20 of the samo A 
where one person signs and delivers to 
other a paper stamped in accordance WJ 
the law relating to negotiable instruroen 
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and either wholly blank or having written 
thereon an incomplete negotiable instru¬ 
ment he thereby gives prima facie autho- 
rity to the holder thereof to make upon it, 
or to complete upon it, a negotiable instru¬ 
ment, for any amount specified therein and 
not exceeding the amount covered by the 
stamp. It will be seen that the Section 
requires that the instrument should be 
stamped in accordance with the law and 
that it should be delivered. If the signer 
intends the document to become a negotia¬ 
ble instrument it is for him to take care 
that it is issued in accordance with his in. 
tentions, and for him to prove that the per. 
son into whose hands it has found its way 
had not in fact the authority to make or 
complete it. If he does not intend the docu. 
ment to be a negotiable instrument at all 
he will not be liable for the act of a bailee 
or thief who turned it into one: his sign a- 
ture does not operate as an estoppel against 
him. But adopting the words of the learned 
Judge who made the reference, be has to 
prove that the promissory note is not what 
it appears to be. The Order of Reference 
mentions the case in 5 Rang 527.^ "With 
respect I cannot agree with the decision in 
that case and the following passage in the 
judgment is, I think, gravely misleading; 

All that the defendant admitted in this case was 
that his signature appeared on the document filed, 
l^ow it is quite dear that if the plaintiff had 
merely set forth in the plaint that the defendant’s 
signature appeared on the document without 
any further allegation of fact, his plaint must 
have been rejected as disclosing no cause of ac* 
tion. It was a necessary averment to state that 
the defendant had promised to pay him the sum 
named with interest. The admission made by the 
defendant did not establish the plaintifi’s case, and 
if there had been nothing on the pleadings besides 
the plaint and the defendant’s denial, the suit 
must have failed. It is quite true that the fact that 
the defendant’s signature appears on the note is of 
very great evidentiary value, and in many oases of 
this nature it might be sufficient corroboration of 
evidence given by the plaintifi himself to establish 
the plaintiff’s case. That would depend on the cir- 
oumstances of the particular case. But the defen¬ 
dant did not and never has admitted the material 
propositions of faot which would give the plaintiff 
a right to sue, and the burden of proving the loan 
In our opinion rested on the plaintiff. 

Production of the promissory note itself, 
Once the signature is proved or admitted, 
shifts the burden to the maker. Considera. 
tion is presumed in the case of negotiable 
instruments and need not be proved inde. 
pendently as in the case of an ordinary suit 
founded upon contract. The law on this 

1. Hoe Moh V. Seedat, (1927) 14 A I B Bang 319 
=:106 1 0 861=6 Bang 527. 
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matter is as stated in 64 All 375,^ Oircum. 
stances may of course exist which would 
weaken the ordinary presumption that a 
negotiable instrument has been executed 
for value received, and when all the facts 
are before the Court, the presumption raised 
by S. 118 of the Act may be rebutted and 
the burden of proof shifted back to the 
plaintiff: see 20 Bom 367® and 58 Mad 
841.■* It is however in plain contravention 
of the statute to ignore the presumption 
raised in the first instance. 5 Rang 527^ 
cannot be taken as good law and must be 
taken to be overruled. Advocate’s fee five 
gold mohurs. 

Baguley J. — I agree and have nothing 
further to add to what I said in my Order 
of Reference. 

Sharpe J. — I agree. 

N.S./b.K. Answer accordingly. 

2. Jagmohan Misir v, Meudhai Dube, (1932) 19 

A I B All 164=135 I 0 241=54 All 376. 

3. Moti Gulabcbaud v. Mahomed Mebdi Tharia 
Topan, (1896) 20 Bom 367. 

4. Narasamma v. Veerraju, (1935) 22 A I R Mad 
769=160 I C 768=58 Mad 841. 
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Roberts C. J. and Braund J. 

Maung Paik — Appellant. 

V. 

Maung Tha Shun — Respondents. 

L. P. A. No. 1 of 1939, D/. 1-5-1939. 

(a) Buddhist Law (Burmese) — Succession— 
Claim of an out-of.time grandson. 

The claim to inheritance of an out-of.time 
grandson does not arise through his acquisition of 
the interest of an orasa at all ; it is an indepen¬ 
dent right of inheritance .AIR 1933 Rang 50, 
Bel. on. ^ [P 336 0 1] 

(b) Buddhist Law (Burmese) — Succession— 
Out-of-time grandson is entitled to equal share 
with uncle in estate of his grandparents if he 
is child of eldest child of grandparents — It is 
not necessary to show that his parent was 
orasa child — Eldest child dying in infancy 
being survived by two brothers—Elder of them 
is eldest for the purpose. 

_ Under the Burmese Buddhist law an out-of- 
time grandchild or out-of-time grandchildren 
who are entitled to an equal share with an uncle 
or aunt in the division of the estate of the grand¬ 
parents are the child or children of the eldest 
child of the grandparents. It is not essential to 
the success of their claim to such a share that 
their parent who predeceased either one or both of 
the grandparents was the orasa child, and all 
that is necessary to show is that their parent was 
the eldest child of the grandparents. Where the 
eldest child was a son and died in infancy, being 
survived by two brothers the elder of the two is 
eldest for the purpose and his son is entitled to 
equal share with bis uncle in the estate of hia 
grandmother : A 1 R 1924 P C 238 and A I R 
1929 Rang 366, Rel, on, [P 333 q 2] 
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XJ Chan Htoon — for Appellants 


U E Maung — for Respondents. 

Roberts C. J. ~ This Letters Patent 
Appeal arises out of a suit brought by the 
appellant Maung Paik (by bis next friend) 
for the administration of the estate of 
bis paternal grandmother, Daw Nyo. The 
appellant’s paternal grandfather was U Ba 
Oh; he died in 1927, and at the time of his 
death be had two sons, Maung Tha Win 
being the elder and Maung Tb^ Shun the 
younger. Daw Nyo was the widow of the 
deceased and she outlived Maung Tha Win, 
who died in 1931. She herself died in 1934. 
The question is whether the appellant is 
entitled to a share in Daw Nyo's estate; 
and, if so, to what share ? The first born 
child of U Ba Oh and Daw Nyo was named 
Tha Lun ; he died in infancy ; ho never 
attained, nor could have attained, the status 
of orasa. But Maung Tha Win, the father 
of the appellant, did attain the status of 
orasa; the learned Judge in second appeal 
observes that this fact has even been con. 
ceded. Now it is said that after the death of 
XJ Ba Oh, Maung Tha Win behaved unfili- 
ally towards his mother; and there is ample 
evidence to support this contention. The 
Subdivisional Judge, having held that 
Maung Tha W’in was the orasa son, held 
that he became a swanutta or dogson; as 
such, then, he could not assert for himself 
the rights and privileges accorded to an 
orasa son; and up to the time of his death 
he remained under this disability. But the 
present appellant is an out-of.time grand¬ 
son; his claim to inheritance does not arise 
through his acquisition of the interest of an 
orasa at all; it is an independent right of 
inheritance : 11 Sang 158.^ The claim of 
the child of an orasa does not however, in 
view of a recent authority, fall to be consi¬ 
dered. It was stated by Mya. Bu J. in 
Eirst Appeal No. 5 of 1939^: 

Under the Burmese Buddhist law an out-of- 
time grandchild or out-of-time grandchildren who 
are entitled to an equal share with an uncle or 
aunt in the division of the estate of the grand- 
>parents are the child or children of the eldest 
jchild of the grandparents. It is not essential to 
(the success of their claim to such a share that 
their parent who predeceased either one or both of 
the grandparents was the orasa child, and all that 
is necessary to show is that their parent was the 
eldest child of the grandparents. 

The judgment of the Bench of this case 
was not delivered till after the judgment 

1. U Soin V. Ma Bok, (1933) 20 A I R Rang 60= 

144 10 306=11 Rang 168. 

2. Ma Hnin Yi v, Maung Thin, First Appeal No. 

5 of 1939. 
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of the learned Judge in second appeal in 
the present matter. The judgment of this 
Bench must, in our opinion, be held to 
conclude the matters raised in the present 
appeal independently of any other consi¬ 
deration. Is Tha Win to be regarded as 
the eldest child? In 2 Rang 693® at p. 746 
Heald J. said: 

I think from my experience of cases under But. 
mese Buddhist law for more than 20 years, that 
there can be no doubt that children who do not 
grow up are always disregarded and that the eldest 
child who reaches an age at which he or she would 
be able to take the place of the father or motherln 
case of death would always be regarded asauratha. 

This dictum received no adverse com¬ 
ment when the case was considered on 
appeal by their Lordships of the Privy 
Council. It was approved in 7 Bang 569.* 
If the eldest surviving son can be regarded 
as orasa I sea no difficulty in considering 
him as the eldest son for the purpose of the 
present case. It does not appear to me con- 
sistent with the view of the law expressed 
by Heald J. to hold that Tha Win was not, 
at all material times, the eldest son of XJ 
Ba Oh, even though ho had had an elder 
brother, who had died at the age of two or 
three years. Again, in 5 Bur L T 73,® 
where the eldest child was a son and died 
in infancy, being survived by two sisters, 
the son of the elder was awarded a share 
equal to that of his aunt. Twomey J. said 
that the texts cited in S. 163 of Kinwun 
Myingyi’s Digest gave the issue of the 
eldest daughter a share equal to that of the 
youngest of his aunts and added that there 
seemed to be authority for holding that 
these texts applied exclusively to families 
consisting of daughters only. Consequently, 
in view of the recent Full Bench decision 
which I have cited, and in spite of some 
difficulties which we might have felt but 
for its existence, I am of opinion that this 
appeal must be allowed, with consequential 
costs, and the decree of the District Judge 
restored, except that the word “eldest" 
must be substituted for the word “orasa" in 
the eighth line thereof; advocate’s fee 15 
gold mohurs. 

Braund J. — I agree and have nothing 
to add. 

D.s./r.e. Appeal allowed. 

3. Kirkwood v. Maung Sin, (1924) 11 A IB P 0 

238=84 I 0 667 = 611 A 434 = 2 Rang 693 

(P 0). 

4. Ma Aye Yin v, Ma Mi Mi, (1929) 16AIBBau8 

366=121 I 0 778=7 Rang 669. 

6 . Ma Ein, Thu v. Maung Hla Dun, (1912) 6 Bur 

L T 73=16 I 0 860. 
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SPECIAL BENCH 

Roberts 0, J., Dunkley and 
Spaego JJ. 

Mrs, Sooniram Poddar — Applicant. 

V. 

Commissioner of Income-tax, Burma — 

Respondent. 

Civil Ref. No, 6 of 1939, Decided on 
^6th June 1939: Reference made by Com. 
missioner of Income-tax, Burma. 

^ ^ Income-tax Act (1922), S. 2 (4)— Mere 
•peculation not in nature of trade cannot be 
regarded at adventure in nature of trade— 
Assessee, outside his regular business, making 
•peculative purchase of silver with a view to 
vesell it at profit — Silver remaining in same 
state for three years and nothing done to en¬ 
hance its price — Silver subsequently sold at 
higher price — Such speculative and isolated 
transaction held not in nature of trade—Prohts 
therefore could not be taxed. 

Speculations and adventures must be ‘‘in the 
nature of trade*' before the profits and gains resul¬ 
ting from them become taxable. Every speculation 
has in it the element of adventure, but it must be 
a speculation in the nature of trade if it is to be 
considered an adventure in the nature of trade. A 
<inere speculation, not in the nature of trade, can¬ 
not be regarded as an adventure in the nature of 
trade. If the transaction is an isolated one then in 
order to constitute it an adventure in the nature 
of trade there must be some activity of a trading 
•nature between the purchase and the sale under¬ 
taken in order to make the property marketable, 
i. e. to put it into a saleable state or to attract 
purchasers. If a man, outside his regular business, 
•makes a speculative purchase of an article or 
commodity with a view to its profitable resale, he 
-is not for that reason alone venturing on a trade. 
It Is not necessarily "an adventure or concern in 
the nature of trade, commerce, or manufacture": 
■Case law reviewed, [P 338 C 1, 2; P 342 0 1, 2] 

An assessee who was a money-lender purchased 
a quantity of silver by means of money lying at 
deposit in her name in a bank with a view to re¬ 
sell it at profit. Nothing was done to the silver 
by silversmiths or other persons to enhance its 
value and it remained in possession of the assessee 
foe three years in the same state. After that period 
the assesses sold the silver at a higher price and 
made a profit : 

Eeld that the speculative and isolated transac¬ 
tion undertaken by the assessee was not an adven¬ 
ture in the nature of trade within the meaning of 
8 . 2 (4) and hence the profits could not be asses¬ 
sed to income-tax. [P 837 C 1, 2; P 342 0 1] 

Roacar — for Applicant. 

U Theicg Maung, Advooate-General — 

for Respondent. 

Roberts Gt J« — The question referred 
to us is as follows : 

Whether there were materials from which the 
Income-tax Officer and the Assistant Oommis- 
sioner of Income-tax could conclude that the 

1939 R/4d & 44 


receipts sought to be taxed arose from businessl 
^Itbin the raeaning of B. 2 (4), Income-tax Act. ' 

The term ‘businesa' is defined by the 
Section referred to in the following way : 

‘Business’ includes any trade, commerce, or 
manufacture, or any adventure or concern In the 
nature of trade, commerce or manufacture. 

The assessee in this case, Mra. Sooniram 
Poddar, is a Marwari Indian lady and is 
the wife of a partner in the firm of H. 
Soorajmal and Sons and Soorajmal Gan- 
shamdas (one firm). She carried on an inde- 
pendent money-lending business on her own 
account, but her husband’s firm conducted 
it on her behalf. In June 1932 the aaaea- 
sea had the sum of Ea. 25,000 lying on 
deposit with the National City Bank of 
New York in her own name and bearing 
interest at four per cent, per annum. She 
conceived the idea of purchasing silver with 
it, no doubt with a view to resale and pro¬ 
fit, and on 17th June the sum was with¬ 
drawn and was entrusted to her husband’s 
firm, who bought on her behalf 360 viss 
of silver on 8th July 1932, for the sum 
of Es. 27,000. It is not suggested that any 
person other than the assessee found the 
balance of Rs. 2000 wherewith to complete 
the purchase price. It is said that one of 
the matters taken into consideration at the 
time of the withdrawal of the assessee’s 
money from the Bank was that the Bank 
was alleged to be unstable. The Commis- 
sioner doubts whether this is the true 
explanation, but whatever the answer may 
be it cannot, I think, affect the result of 
this case. 

The silver was actually delivered at the 
end of July 1932. Nothing was done by 
silversmiths or other persons to enhance 
its value, and it remained just as it was in 
the assessee’s possession till July 1935, 
when it was sold on her behalf by her hus¬ 
band’s firm for the sum of Es. 40,519. In 
those circumstances, the profit made on the 
resale has been assessed to income-tax : 
we have to determine whether there were 
any materials on which the Commissioner 
could find that this isolated transaction 
by the assessee was an adventure in the 
nature of trade. If there was, she is liable 
to be assessed in respect of it ; it does not 
fall to us to consider whether we should 
have found as a fact that this was an 
adventure in the way of trade or not, pro¬ 
vided there is any evidence to snpporfe 
such a finding. But, on the other hand, if 
there was no evidence to support such a 
finding the Court will intervene. In (1930- 
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1931) 15 Tax Cas 333^ the Commissioners 
found that the property was acquired with 
the sole object of turning it over again at 
a profit and v^ithout any intention of hold, 
ing the property. Eowlatt J. said (and his 
remarks ^ere in no way criticized in the 
Court of Appeal or by the House of Lords): 

That describes what a man does if he buys a 
picture that he sees going cheap at Christie’s 
because he knows that in a month he will sell it 
again at Christie’s. That is not carrying on a 
trade. Those words will not do for a finding of 
carrying on a trade or anything else. 

Stopping there this means that if a man, 
outside his regular business, makes a specu. 
lative purchase of an article or commodity 
with a view to its profitable resale, he is 
not for that reason alone venturing on a 
trade. To use the words of our Act, it is 
not necessarily "an adventure or concern 
in the nature of trade, commerce, or manu. 
facture.” The learned Judge went on to 
say : 

What the Commissioners must do is to say, 
one way or the other, was this, I will not say 
carrying on a trade, but was it a speculation or an 
adventure in the way of trade. I do not indicate 
which way it ought to be, but 1 commend the 
Commissioners to consider what took place in the 
nature of organizing the speculation, maturing 
the property and disposing of the property, and 
when they have considered all that, to say whe* 
ther they think it was an adventure in the way of 
trade or not. 

That case related to the acquisitioo of 
an option over a rubber estate, and the 
resale to a company after an adjoining 
estate had been secured. The learned Judge 
sent the case back to the Commissioners. 
Now, I confess I should have thought this 
language was perfectly clear. What had 
been undertaken was admittedly a specula, 
tion, but the question was whether it was 
an adventure in the way of trade. And ex. 
Bctly the same question confronted the 
Commissioner here. But the learned Ad. 
vocate-General asked us to say that, once 
the element of speculation appeared, then 
the adventure must be held to be an 
adventure in the way of trade. He said in 
effect, if 1 understand his argument aright, 
the test is whether the intention of the 
buyer of an article or commodity was to 
undertake a lock.up investment; in such a 
case, if he chanced to sell it later, he would 
not be liable to assessment; but if, on the 
other hand, he intended it as a speculation, 
meaning to resell at a profit when opportu. 
nity offered, there would be an adventure 
in the way of trade and he would be liable 
to assessment. 

1. Leeming v. J^nee, (19dO*Sl) 16 Tax Cae 888. 


What we are asked to do is to say that 
Bowlatt J. meant the terms "speculation’* 
and "adventure in the nature of trade” as 
synonymous; and to read his judgment as 
though he had said "was it a speculation 
(or, to use a synonymous phrase an adven. 
ture in the way of trade) or not?” I am 
clearly of opinion that the context shows 
that this is quite a wrong interpretation to 
place upon this passage. He was contrasting 
an admitted speculation from an adventure 
in the nature of trade. In effect, he asked, 
was it a speculation merely, or was it some, 
thing more, namely an adventure in the 
nature of trade. So insistent was the argu. 
ment addressed to us on this point that 
I think it desirable to set out the position 
more fully. Speculations and adventures 
must be "in the nature of trade," before 
the profits and gains resulting from them 
become taxable. Every speculation has in 
it the element of adventure but lb must be 
a speculation in the nature of trade if it is 
to be considered an adventure in the nature 
of trade. A mere speculation, not in the 
nature of trade, cannot, by any process of 
reasoning be regarded as an adventure in 
the nature of trade. And whether the por. 
chase of silver with a view to reselling it at 
a profit is called a speculation, or whether 
it is called an adventure, is of no account; 
the dividing line between assessability and 
exemption depends on whether what ia 
done is done in the nature of trade or not. 
I desire to add that, in my opinion, if the 
assessee had resold the silver at a profit 
in a week I do not think the principlo 
involved would be any different. The Com¬ 
missioner says, in para. 12 of bis statement 
of the case : 

Had the price gone up almost immeaiaMly» 
I have no doubt she would have sold out prompt¬ 
ly. Had she done so there could have been do 
question that the transaction was any other than 
a business venture. 

I cannot accede to this view: the trans¬ 
action would then have been shown 
conclusively to be speculative but it would 
not have been shown to have had any grea¬ 
ter connexion with trade. In the revisi^ 
order of the Commissioner (Annexure 
para. 18) he says: . 

If I am to regard the above transaction 
a capital transaction resulting in an accretion 
capital, I ought to be able to come to the i 
sion that the purchase of silver 
normally would be regarded as a suitable an® 
investment. . 

This is, with all respect to his view, dob 
the test to take. People buy sharM lo 
example) with different intentions and ov 
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from mixed mofcives, and 'whafc the Oom- 
miaaioner is saying is that appreciation of 
gilfc.edged stock is immune from assessment, 
because he thinks it is suitable and safe, 
but increase in the value of speculative 
shares or of commodities the market price 
of which is wont to fluctuate is liable to it; 
and he makes himself the arbiter of what 
is a safe investment and what is not. But 
this is not the criterion. The Commissioner 
continues : 

If 1 am uD&blo to oomo to such a coDoIusiou 
then I must regard the transaction as a specula¬ 
tion or as an adventure in trade. 

He ends (in para. 20) by finding that 
there was 

the primary intention to speculate in the silver 
market at a uniquely favourable juncture. That 
being BO, the profits arising from the transaction 
to the applicant do not amount to an accretion of 
capital but amount to profits from the resale of 
stock in trade (that is the silver) purchased out 
of capital and as such are taxable. 

It is quite plain that he has thought that 
if an investment is what he considers safe, 
and is a lock-up investment made without 
the intention of resale being in the fore¬ 
front of the investor's mind, then, it may 
be regarded as an accretion of capital and 
non.assessable; but that the instant specu¬ 
lation comes in it is an adventure 'in the 
nature of trade. In my judgment this is an 
error the nature of which will be apparent 
from the authorities which I am about to 
cite. Lord Clyde in (1927) 11 Tax Cas 538^ 
said : 

If the venture was one consisting simply in an 
isolated purchase of some article against an ex¬ 
pected rise in price and a subsequent sale it might 
be impossible to say that the venture was 'in the 
nature of trade'; because the only trade in the 
nature of which it could participate would be 
the trade of a dealer in such articles and a single 
transaction falls as far short of constituting a 
dealer's trade, as the appearance of a single swal. 
low does of making a summer. 

In the case cited, the respondents, a ship 
repairer, a blacksmith and a fish salesman’s 
employee, bought a cargo vessel and turned 
it into a drifter. In the course of doing so 
they engaged^ in trading activities. Lord 
Clyde said : “These operations seem to me 
to be the same as characterize the trade of 
converting and refitting second hand arti¬ 
cles for sale.” Lord Bands observed : “The 
subject of purchase and sale may be so 
treated in the interval as to bring the 
transaction within the category of carrying 
on a trade." Accordingly, the respondents 

2. Commissioners of Inland Revenue v. Livine- 

ston, (1927) 11 Tax Oas 688=1927 8 0 261 = 

1927 So L T 112. 


were held to be assessable; but in the pre¬ 
sent case, as I have had occasion to remark, 
nothing was done to the silver purchased 
by Mrs. Poddar, It was resold just as it 
was. No trading activity took place. But 
it is contended that Lord Clyde explained 
what he had said here in the later case in 
(1929) 14 Tax Cas 490.® Mr, Butledge was 
a money-lender and also a film director, 
and he went to Berlin on business con. 
nected with the film firm. He seized an 
opportunity there of buying a million rolls 
of toilet paper from a bankrupt firm of 
manufacturers, for £1000. By dint of busi. 
ness acumen he discovered a gentleman in 
the Bast End of London who offered him 
3d. per roll, and he made a net profit of 
£10,985. Lord Clyde said that though this 
venture was an isolated one, the question 
whether it was in the nature of trade must 
depend on its character and circumstances. 
He said : 

.... if—as in the present oas©—the purchase is 
made for no purpose except that of re-sale at a 
profit, there seems little difficulty in arriving at 
the conclusion that the deal was ‘in the nature of 
trade/ though it may be wholly insufficient to 
constitute by itself a trade. It is not difficult, on 
the other hand, to imagine circumstances io which 
the question might become very narrow; and in 
(1927) 11 Tax Oas 638,^ I instanced such a case 
which it may be worth while to expound. Suppose 
the appellant on the occasion of his visit to Berlin 
had seen a picture for sale which he admired and 
which he thought likely to appreciate in value in 
the course of years; he might buy it — and might 
bo conclusively influenced to buy it—because of an 
anticipated rise in its value. After using it to 
embellish his own house for a time, he might sell 
It if the anticipated appreciation in value ulti¬ 
mately realized itself. In such a oase, I pointed 
out that it might be impossible to affirm that the 
purchase and sale constituted an ‘adventure ... in 

the nature of trade,’although again, the crisis of 

judgment might turn on th© particular circum¬ 
stances. 

Now, hero was a businessman travell- 
ing round and anxious to seize upon 
oommeroial opportunities. As Lord Sands 
observed : 

The nature and quality of the subject dealt with 
exclude the suggestion that It could have been 
disposed of otherwise tbaa as a trade trangactloiit 
Neither the purchaser nor any purchaser from 

him was likely to require such a quantity for his 
private use. 

Even then, Lord Clyde says if he had 
bought a picture which he admired and 
thought likely to appreciate in value "it 
might be impossible to affirm that the pur¬ 
chase and sale was an adventure in the 

3. Rutledge v. Commissioners of Inland Revenue 
S^^L T^296*^ 490=1929 8 C 879 = 1929 
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nature of trade.” In 1 I T C 238* at p. 243, 
Schwabe C. J. said : . . . vi. 

To give a simple illustration, a Barrister might 
buy a picture and at a later date, when the works 
of the particular artist were in demand, sell that 
picture and realize a profit. No income.tax would 
be payable on this profit. If a picture dealer 
bought a picture and on the same events happen¬ 
ing sold it at a profit, that profit would be a profit 
earned in his business and would be liable to 
income-tax. So, too, profits made on isolated 
speculations are not liable to income-tax, but those 
made in speculation of a similar kind as part of a 
business would be liable. 

This last sentence points out very clearly 
■what is the distinguishing line. The ques- 
tion is not whether it is a speculation with 
a view to profit, but rather whether it is a 
speculation as a part of a business, or, as 
the Act says, “in the nature of trade.” Lord 
Clyde was careful in dealing with the con¬ 
struction to be placed on the hypothetical 
purchase of a picture by Mr, Rutledge; be. 
cause if a businessman who lends money, 
indulges in film business, and buys toilet 
paper as a business transaction were also to 
buy a picture, it might be held that he was, 
what Shakespeare calls “ a snapper.up of 
uncoDsidered trifles,” all in the way of his 
business activities. As Lord Clyde said, 
much would depend on the circumstances 
of such a purchase before one could deter, 
mine whether in the case of such a pur- 
chaser it was an adventure in the nature of 
trade or not. It is permissible to pursue the 
illustration of the purchase of a picture and 
to quote, at this stage, from the judgment 
of Scrutton L. J. in (1928) 13 Tax Gas 
366.® At p. 390 he says : 

In my view, the point at which sales of assets 
resulting in a profit are of such a number and 
nature as to constitute a trade or business or the 
point when a sale of an asset is so connected with 
a trade carried on that profits received from it are 
profits of a trade, is a question of degree and of 
fact. How many sales of pictures will make a man 
a picture dealer is a question of degree. 

Now, the profit of an isolated trans. 
action, if it constitutes an adventure in the 
nature of trade, is assessable to income-tax 
both here and in the United Kingdom. As 
Lord Clyde said in (1929) 14 Tax Cas 684®: 

A single plunge may be enough provided it is 
shown to the satisfaction of the Court that the 
plunge is made into the waters of trade. 

4. Board of Revenue v. Arunachalam Ohettiar, 

(1924) 1 1 T 0 238. 

5. Rees Roturbo Development Syndicate, Ltd. v. 

Ducker, (1928) A 0 132= 97 L J K B 817=13 

Tax Cas 366=44 T L R 307 = 188 L T 698= 

72 S J 171. 

C. Balgownie Land Trust, Ltd.W. Commissioners 

of Inland Revenue, (1929) 14 Tax Cas 684 = 

1929 B C 790=1929 Bo L T 625. 


I am obliged to observe that the Com¬ 
missioner in the present case seems to have 
thought that a single plunge might he 
enough provided it was made into the 
waters of speculation. Lord Clyde continues: 

But the sale of a piece of property—if that is all 
that is involved in the plunge—may easily fall 
short of anything in the nature of tx^e. Trans¬ 
actions of sale are characteristic of trade, but they 
are not necessarily distinctive of it; much depends 
on the circumstances. 

It is said that this lady bears the name 
of Mrs. Poddar and this is a designation 
given to a class of persons who are employed 
in banks and concerns whose business con- 
sists in transactions in money and in preoi- 
ous metals, but there is no evidence that 
she herself was in fact a dealer in silver; 
such evidence as there is is to the contrary^ 
The leading cases to which we have been 
referred, and in which the profits or gains 
from the resale of an article or commodity 
have been held to be assessable, all possess 
features which show that a trading activity 
was added to the speculative venture. In 
(1917-19) 7 Tax Cas 125,^ a firm of coal 
merchants and ship insurance brokers 
bought railway waggons as' a speculation 
and sold them at a profit whioh was made 
in the operation of their business. It was 
held that they entered upon the anoillary 
business of waggon dealers for the purpose 
of this transaction. Bach case, of course, 
must depend upon the facts for its decision. 
There was evidence there to show that the 
coal merchants had extended the sphere of 
their trading operations. (1927) 11 TaxOaa 
297® at p. 309 is another case to which 
similar principles apply. Mr. Martin 
bought aircraft linen from the British 
Government and the purchase price was 
roughly three and a quarter million ster¬ 
ling. Bowlatt J. said; 

If a person buys a thing, an object, a stook, a 
piece of land or anything, he says, ‘it Is going 
cheap': he says, ‘this is worth a great deal mow 
than people are going to let it go for now; I wiU 
buy it, because some day or other I shall be abw 
to sell it again,* and he buys it because he in* 
tends to sell it again, and one fine day in the view 
of the public, if it is a picture, or in the view of 
the neighbours, if it is land or what not, its value 
changes; he finds it of greater value, and he sells 
it. Now if he is always doing it, of course, be U 
a dealer, but If he only does it once it is an iso* 
lated transaction; but that is quite different in my 
judgment from where a man gets control of an 
enormous amount of material and set a to work as 

7. Beynon & Go. Ltd. v. Ogg., (1917-19) 7 Tax 

Cas 126. „ ^ _ 

8. Martin v. Lowry, (1927) A 0 812=11 0“ 

297=96 L J K B 379 = 136 L T 680=71 B 4 
18. 
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if he vtM the most pushing tradesman in the 
^otld, sets to work to find bin customers, to 
stimulate them, and to get rid of it. 

Then, (1927) 11 Tax Oas 538^ and 
(1929) 14 Tax Oas 490* were in the same 
category. And the case of Cape Brandi 
Syndicate y. Inland Revenue Oommrs.!^ 
where something is altered and treated and 
dealt with in an expert way, is another. 
But in the present case I have been at a 
loss to find that there is the smallest evi- 
dence of a trading activity. As the Lord 
President of the Court of Session said in 
(1927) 11 Tax Oas 638^: 

I think the test which must be used to determine 
whether a venture such as we are now considering 
is or is not ‘in the nature of trade,* is whether the 
operations Involved in it are of the same kind, and 
carried on in the same way, as those which are 
ohaiaoteristio of ordinary trading in the line of 
business in whiob the venture was made. 

Now, says the Advocate.General, these 
operations were of the same kind as those 
which traders carried on when they were 
speculating on a rise in the price of silver. 
I do not doubt it. In para. 5 of Annexure 
D it is stated: 

A number of Chinese firms about that time 
imported many lakhs worth of silver on a com¬ 
mission basis for various Indian firms inoluding 
similar firms to that of the applicant’s husband. 
The reason for this extensive traffic at that parti* 
culac time was the low price, combined with reason¬ 
able prospects of a substantial increase in the price 
In the future. 

Exactly the same argument might be 
used about pictnre dealers who were anxi¬ 
ous to secure the works of a particular 
artist at the time when a person who was 
not a picture dealer but who bad some 
knowledge of art and of possibilities in 
reselling works of art made a speculative 
purchase of the work of the same artist 
with a view to its resale. But the important 
words here are that the venuture should 
be not only of the same kind but carried 
on in the same way as the persons engaged 
in ordinary trading carried it on. There is 
no evidence here that it was carried on in 
the same way. Persons in Burma dealing 
in silver as business firms would be using 
their trading capital habitually employed 
for the purpose of earning income to pur¬ 
chase silver; but this assessee speculated 
with capital not normally used for the pur. 
pose of earning income but lying on deposit 
at the Bank. If it is said that she was not 
the only non-trading person who invested 
in silver with a view to a speedy resale 
and profit, I do not think this argument 

9. (1921) 9 E B 408=90 L J E B 461=136 L T 
108=87 T L R 402=66 B J 877. 


assists the Commissioner. Several private 
persons with expert knowledge of works of 
art might purchase the works of the same 
artist, with a view to profitable resale and 
within a few weeks of each other. None of 
their ventures could be said to be "in the 
nature of trade," merely because it could 
be shown that others seized upon a similar 
opportunity. Each one of them would only 
render himself liable to assessment if it 
could be shown that he did something 
which brought him into line with the 
picture dealers; and an isolated investment 
of capital, by itself, does not show a trading 
activity. 

We are much obliged to the Advocate- 
General for drawing our attention to some 
observations in the Seventh Edition of the 
Income-Tax Manual issued by the authority 
of the Government of India. They occur at 
p. 188. It is said: 

(1) A purchases a house wUh a view to reselling 
it at a profit. His profits from the transaction are 
liable to income-tax (even though it be an isolated 
transaction*), 

There is an asterisk which refers to a 
footnote which in its turn gives the case in 
(1929) 14 Tax Gas 490,* the toilet paper 
case, as authority for this extremely mis. 
leading proposition. It is, of course, not 
authority for anything of the kind. Another 
so-called illustration is numbered 5. It says: 
"A man writes a book. His receipts from its 
sale are taxable." This is inaccurate and, if 
carried to its logical conclusion, would seem 
to suggest that an occasional contributor 
to a magazine, who is not a journalist, is 
liable to assessment when he receives pay. 
ment for his contribution. The whole ques. 
tion in each case is whether the receipts 
arise from the profession, for example, of an 
author or journalist, or whether they do 
not so arise but are of a casual and non. 
recurring nature. It is much to be regretted 
that such wide and inaccnrate generaliza¬ 
tions have found their way into a manual 
published under Government authority. 

In the present case the Commissioner has 
rightly observed that he is bound by what 
is on the record, namely that Mrs. Sooni¬ 
ram Poddar carried out the transaction in 
question from capital ostensibly her own 
property. The fact that she employed a 
boBiness-man, whether he was her husband 
or not, to purchase the silver and later to 
sell it again falls far short of making her 
an adventurer in trade. The Commissioner 
says his predecessor was justified in hinting 
that there was a possibility that the trans. 
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action was really one^f her husband’s 
firm; but this is really infusing the issue 
because there is no evidence in support of 
this suspicion. The fact that the husband’s 
firm had previously dealt in precious metals 
as part of its normal business operations is 
not evidence that the assesses put this 
money at their disposal; besides, they are 
not venturing to assess the firm, but are 
endeavouring to assess the lady herself. I 
entirely accept the Commissioner’s finding 
that this lady used her capital, not habi. 
tually but on one occasion only to speculate 
in the silver market; that is all he has been 
able to find as a fact, and there was no evi¬ 
dence on which he could find anything 
more and certainly no evidence of an ad- 
venture in the nature of trade. Her busi¬ 
ness was that of a money-lender, and no 
one has suggested that it was anything else 
as well. This question must therefore, in 
my opinion, be answered in the negative 
and the Commissioner must pay the costs 
of the reference. No advocate’s fee having 
been allowed on the mandamus proceedings 
we fix the advocate's fee now at thirty 
gold mohurs. The^ deposit of Rs. 100 must 
be returned to Mrs. Poddar. 

Dunkley J. — The facts found by the 
income-tax authorities are that the asses¬ 
ses purchased a quantity of silver and 
retained it, in the state in which it was 
purchased, for three years and then sold it 
to a single purchaser. It was an isolated 
transaction. It is said that the purchase 
and sale of such a large quantity of silver 
must be a trading transaction, but how the 
value or quantity of the article purchased 
can have any relevancy to the matter before 
us I am at a loss to understand. 

The fallacy of the argument advanced 
on behalf of the Commissioner of Income- 
tax lies in the assumption that every spe- 
culation is an adventure in the nature of 
trade. Every speculation is an adventure, 
but not necessarily an adventure in the 
nature of trade. An isolated purchase and 
sale is obviously cot a trade, and the cases 
m (1927) 11 Tax Gas 438^ and (1930-31) 
115 Tax Cas 333^ are ample authority for 
the proposition that a simple isolated 
purchase and sale is not an adventure in 
the nature of trade. It is a mere specula¬ 
tion. If the transaction is an isolated one 
then in order to constitute it an adventure 
in the nature of trade there must be some 
activity of a trading nature between the 
purchase and the sale, undertaken in order 
to make the property marketable, i. e., to 


put it into a saleable state or to attract 
purchasers. There is an entire absence of 
evidence of any such activity in this case. 
I therefore agree that the question pro. 
pounded must be answered in the negative 
and that this assessment was wrong. 

Spar go J. — I agree that there was no 
evidence that this transaction was an 
adventure in the nature of trade and I 
have nothing to add. 

d.s./r.k. Answer in negative. 
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Dunkley J. 

Mohamed Ghazi 

V. 

U Tun Kywe and others. 

Criminal Revn. No. 343.B of 1938, 
Decided on 2nd August 1938, from order 
of Third Addl. Special Power Magistrate, 
Yamethin, in Cr. Trial No. 15 of 1938. 

Legal Practitioner—Witnesi — Party avert¬ 
ing that pleader for opposite party may be 
required as witness does not justify order res¬ 
training pleader from appearing in case — But 
pleader discovering that he is such witneis 
should retire from cate. 

For the proper control of the legal profession, 
the Courts have authority to refuse to permit a 
particular pleader to appear on behalf of a parti¬ 
cular person in a particular case. But a very 
strong case must be made out before an order res* 
training a pleader from acting in a particular oase 
can be passed. The mere facts that the defence 
asserts that the pleader for the prosecution will be 
required as a witness for the defence, and that the 
Magistrate himself thinks that he will be a mate* 
rial witness for the defence, are not sufficient 
grounds. A pleader who is conducting a oase is 
nevertheless a competent witness therein, and 
there is no barm in his giving evidence in a oase 
in which he is appearing. But it is desirable that 
a pleader should not appear in a oase if he knows 
or has reason to believe that he will be an impor* 
tant witness In the oase. If he accepts the brief 
not knowing or having reason to believe that he 
will be a witness, but discovers subsequently that 
he is a witness on material question of fact, be 
should retire from the oase : iO Oal 898 ; A J B 
1927 Pal 61 and AIB 1933 Pat 306, Bel. on. 

[P 843 0 1] 

Order. — The learned Magistrate has 
passed an order, dated 2l8t June 1938, 
restraining a pleader, named U Ba Manng, 
from conducting the prosecution in a cri¬ 
minal trial instituted on complaint which 
is pending before him. The grounds on 
which the order is based are that tM 
defence advocate states that, if the accused 
are called upon to enter on their defence, 
he will desire to call U Ba Manng aa^ ® 
defence witness, and the learned Magis¬ 
trate himself thinks that U Ba ^ 

be a material witn^s for the defence. Thai 
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ft Jadge or Magistrate has authority to 
restrain a pleader from appearing for either 
party in a case, when it would be mani. 
fesbly improper for the pleader to do bo, 
cannot be gainsaid. In Burma, the disoi. 
pline and control of pleaders is vested in 
the Courts by the Legal Practitioners Act, 
and for the proper control of the profession 
it is essential that the Courts should have 
authority to refuse to permit a particular 
pleader to appear on behalf of a particular 
person in a particular case when it would 
be gross misconduct on the part of the 
pleader so to appear. This power has always 
been recognized and acted on. But the 
Courts are always slow to interfere with 
the general right which a party has to be 
represented by the pleader of his choice, 
and a very strong case must be made out 
before an order restraining a pleader from 
acting in a particular case will be passed. 
For instance, if a pleader has accepted a 
retainer from one party, or has at an early 
stage been engaged by one party and has 
received confidential information from that 
party, he will not be permitted to appear 
for the other party. But the mere facts 
that the defence asserts that the pleader 
for the prosecution will be required as a 
witness for the defence, and that the Magis. 
trate himself thinks that he will be a 
material witness for the defence, are not 
sufficient grounds for restraining the pleader 
from appearing in the case for the prose¬ 
cution. A pleader who is conducting a case 
is nevertheless a competent witness therein, 
and there is no harm in bis giving evidence 
• in a case in which he is appearing; 40 Cal 
698,^ 5 Pat 777^ and 12 Pat 359.® But it 
is desirable that a pleader should not 
appear in a case if be knows or has reason 
to believe that he will be an important wit. 
ness in the case, and no self-respecting 
pleader should conduct a case under such 
circumstances; if he accepts the brief not 
knowing or having reason to believe that 
he will be such a witness, but discovers 
subsequently that be is a witness on a 
material question of fact, he should retire 
from the case; 6 Pat 777.® 

Viewed as an order restraining TJ Ba 


1. D. Weston y. Feacy Mohan Dasa, (1918) 40 
Cal 898=23 I 0 26=18 OWN 185. 

2. OhandreahwarPraaadNarainBingh v. Bisheeh' 

war Fratap Narain Biogb, (1927) 14 A I B 
Pat 61 = 10X1 0 289 = 6 Pat 777=8 P L T 
610. 

3. Sabitri Tbaknraln y. F. A. Savl, (1933) 20 
A I B Pat 806=146 I 0 1 = 12 Fat 869 = 14 
P L T (Sup) 1. 
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Maung from appearing in the case for the 
prosecution, the order of the learned Magia. 
trate, dated 2Ist June 1938, was wrong and 
must be set aside. But if it waa merely 
intended to be advice given by the Magia. 
trate to U Ba Manng and hia client, it was 
very proper advice to give. U Ba Maung 
cannot be restrained from continuing to 
appear for the prosecution, but if he does 
so after this advice has been given to him, 
he does so at his own risk, and he may 
find at the end of the trial that he has laid 
himself open to a charge of misconduct. 

N.S./r.k, Order set aside. 
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FULL BENCH 

Roberts O-J-.Baguley and Sharpe JJ. 
Oaw Kan Lye — Appellant. 

V, 

Saw Kyone Saing — Respondent. 

First Appeal No. 79 of 1938, Decided on 
20bh March 1939, from judgment of High 
Court, in 0. R. Suit No. 170 of 1937, D/. 
17th June 1938. 

(a) Trade Mark.—Paiiing oH—'In Burma suit 
lies for pasting off and not for infringement of 
trade mark. 

In Burma there is no statutory provision for the 
registration of trade marks and no action can 
therefore be brought for infringement of a trade 
mark but the Courts entertain passing off suits. 

CP 344 0 1] 

(b) Trade Mark ~ Difference between des- 
cripliye and distinctive trade mark. 

Where a mark or phrase merely describes the 
quality or origin of an article such as “Custard 
Powder,” “Malted Milk” or “Gripe Water” it is 
not capable of distinguishing the goods of one 
maker from those of others; but a mark is distinc¬ 
tive where it points to the goods of a particular 
person as for instance in the cases of “Lifebuoy” 
soap, “Wincarnie,” or “Three Nuns” tobacco. 

[P 344 0 2 ; P 346 0 IJ 

(c) Trade Mark—Trader adopting distinctive 
trade mark is entitled to protection directly'— 
In suit by him for passing oH he needs only to 
prove likelihood of deception of purchasers by 
mark used by defendant—It is not necessary to 
prove actual deception. 

If the mark or design be a distinctive one, the 
trader who adopts it is entitled to protection 
directly the article having assumed a vendible 
character is launched upon the market. As between 
two competitors who are each desirous of adopting 
a mark which is distinctive in character it is 
entirely a question of who gets there first: (1864) 
S3 L J Ch 661, Rel. on. [P 346 0 1] 

In the case of distinctive marks all thatisneees. 
sary for the plaintiff to prove is that the mark 
used by the defendant is likely to deceive pur- 
chasers of the class who buy the goods bearing the 
plaintiff’s mark, and it is not necessary to prove 
actual deception : A I B 1935 All 7, Bel. on. 

CP 346 C 11 

0. H. Oampagnao — for Appellant. 

Dr. Ba Han — for Respondent* 
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Roberts C. J. — This is an appeal from 
the judgment and decree of Braund J. 
sitting on the Original Side of this Court. 
At the instance of the respondent he granted 
a perpetual injunction restraining the 
appellant and another from using a mark 
upon their rice bags v^hich was in colour, 
able imitation of the respondent's “Hlay 
Tazeik” or "Boat” mark, together with 
delivery up by them of all their bags so 
marked, and an account of their profits (if 
any) from the sale of rice in bags bearing 
this mark. The respondent milled rice at 
Syriam and he claimed that he was entitled 
to the "Boat” mark placed upon his bags 
of Shwe Wa Gyi or "Golden Bat” rice. He 
marketed this rice in Rangoon through the 
medium of a few shops only. The appellant 
was the lessee of a rice mill at Wakema 
and sold Meedon rice which is similar in 
character and which was put up in bags 
marked with a magenta colour. Both sets 
of bags bore the representation of a boat. 
The respondent’s bags were mostly, though 
not invariably, marked in green colour and 
the boat design was somewhat crude, whilst 
that of the appellant was executed in more 
detail. 

The learned Judge felt himself bound by 
the dictum of Page C. J. in 10 Bang 133^ 
at page 136 in which he said: 

Now, this is a passing-o9 suit, and it is incom* 
hent upon the plaintifis in such a suit in the first 
instance to prove that the goods sold under their 
label and get-up were goods which had a reputa* 
tion in the market as being goods manufactured 
or sold by them, of which the label and get>up 
were distinctive and well known in the particular 
market. 

The learned trial Judge held that "repu. 
tation in the market” meant in the parti, 
cular market in which the plaintifi.res. 
pondent dealt, however limited, and, having 
come to the conclusion that the plaintiff 
bad established a limited but bona fide and 
sufQcieut local reputation in a distinctive 
mark, that he was entitled to the relief 
which he asked in the suit. In this country 
there is no statutory provision for the regis¬ 
tration of trade marks and no action can 
therefore be brought for infringement of a 
trade mark, but the Courts entertain pass, 
ing.off suits. In (1931) 48 E P 0 227* at 
page 253 Lawrence, L. J. said : 

The cases to whioh I have referred (and there 

1, Mohideen Bawa v. Blgaud Perfume Manufao* 

turers, (1932) 19 A 1 E Bang 114 := 187 I 0 
891=10 Bang 183. 

2. In re Nicholson & Sons’ Application, (1931) 2 
Oh 1 = 100 Ij J Oh 196 = 144 L T 678 = 48 
B P 0 227=76 8 J 118=47 TLB 228. 


are others to the like efiect) show that It was 
firmly established at the time when the Act of 
1875 was passed that a trader acquired a right of 
property in a distinctive mark merely by using it 
upon or in connexion with his goods iirespeotive 
of the length of such user and of the extent of his 
trade and that such right of property would be 
protected by an injunction restraining any other 
person from using the mark, 

Eomer L. J. said (at page 260): 

The next contention on the part of the respon- 
dents is as to the meaning of the words 'in use as 
a trade mark*. They say that in order to constitnta 
user of a trade mark two things must exist con- 
currently, namely (1) the intention of the pro* 
prietor of the mark to indicate by its use the 
origin of the goods upon or in connexion with 
which it is used ; (2) recognition of the mark as 
indicating origin on the part of the section of the- 
public with whom the proprietor deals. Now I do- 
doubt that for the purpose of ascertaining the 
nature of the user of a mark one may legitimately 
take into consideration both the intention of the 
owner of the mark and the efiect that the user has 
had upon the public, and the absence of both in* 
tention and public recognition would render ii 
dif&cult, if not impossible, to treat the user as 
being user as a trade-mark. But I can see no tea* 
son whatever for regarding both intention and 
recognition by the public as essential conditions 
of such a user. If a trader uses a mark upon or in 
connexion with his goods with the intention of 
indicating their origin, surely he is using it as a 
trade mark from the moment of the first user, 
whioh will probably be many months before the 
public has come to recognise the mark as indioat* 
ing origin. If public recognition be a requisite of 
user as a trade mark, the proprietor must neces* 
sarily remain in ignorance of whether he is or is 
not using a trade mark until by some means or 
another he has ascertained the views of the pnblio 
upon the matter. How he is to do this has noi 
been explained to me and I do not know. But it is 
quite clear that he can never ascertain when the 
public first regarded the mark as indicating origin^ 
and must ever be unable to answer the question, 
'when did youfirst use the mark as a trade mark?*^. 
In my opinion a trader is at any rate using a mark 
asatrade mark when hefirst uses it upon or inoon* 
nexion with his goods with the intention of indl* 
oating origin, assuming of oonrse that it is a mark 
capable of so doing. In other words, inteniion 
without public recognition is enough. 


These judgments were approved in the 
House of Lords in (1932) 49 EPO 88* and they 
followed the recognition by Sir JohnRomily 
in 32 L J Ch 548^ of the difference betwwn 
a mark which is distinctive and one which 
is merely descriptive. Where a mark or 
phrase merely describes the quality or on* 
gin of an article such as "Oustard Powder,’ 
"Malted Milk” or "Gripe Water” it is not 
capable of distinguishing the goods of one 
maker from those of others; but a mark ib 
d istinctive where it points to the goods oja 

3. Bass, Eatcliff & Grekton Ltd. v. Nicholson <k 
Sons Ltd., (1932) A 0 130 = 101 L 3 Ch9B^ 
146 L T 849=49 R P 0 88=48 T L B 161 — 


76 8 J 668. 

4. Hall V. Barrows, (1663) 32 L J Oh 648. 
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particular person as for instance in the 
oases of Lifebuoy" soap, "Winoarnia,** or 

Three Nuns" tobacco. The case in (1931) 
48 R P C 227,“' though decided in 1932. 
had reference to the claim of the applicants 
to have used a distinctive mark for their 
bitter beer since a date prior to the Trade 
Marks Act of 1875 and has therefore direct 
reference to the law subsisting in this 
country at the present time. 1 feel sure 
that Page, 0. J. in the case by which the 
learned trial Judge rightly felt he was 
bound, would have recognized the distinc- 
tion made by the learned Lord Justices if 
the facta of the appeal which he was deoid. 
ing had rendered it necessary. Messrs. 
Rigauds, who were the plaintiffs, bad oh. 
tained an injunction against the defen- 
dants, who appealed and whose appeal was 
dismissed. The main defence was an alleged 
aoc[uiesaence by the plaintiff in the user of 
a distinctive design and get.up by the de- 
fendants which was a colourable imitation 
of their own, and there was a further de- 
fence of prior user; both of these defences 
failed. The question of reputation in the 
market of a distinctive rather than of a des. 
criptive design or mark did not fall to be 
considered. Now, if the mark or design be 
a distinctive one it seems clear upon autho. 
rity that the trader who adopts it is en. 
titled to protection directly the article, 
having assumed a vendible character, is 
launched upon the market: (1864) 10 L T 
(n s) 442.^ As between two competitors 
who are each desirous of adopting a mark 
which is distinctive in character it is, to 
use familiar language, entirely a question 
of who gets there first. In the case of die. 
tinotive marks and adopting the language 
of Iqbal Ahmad, J. in 57 All 510® at p. 548 

all that is necssaarj for the plaintiff to prove is 
that the mark used by the defendant is likely to 
deceive purchasers of the class who buy the goods 
bearing the plaintiff’s mark, and it is not necessary 
to prove aotual deception. 

Again, iu (1882) 7 A C 219^ at p. 231, 
Lord Blackburn said that he did not think 
that any hardship was indicted on honest 
traders by holding that if they do not take 
pains when making a new mark to make it 
quite unlike an established one, they do so 

6 . Me Andrew v. Bassett, (1864) 4 D J & S 380= 
38 L J Ch 661=10 Jur(N8) 660=146 RBd66 
=10 L T (N 8)443=13 W R 777=4 N R 123. 

6 . Thomas Bear & Boss Ltd., India v. Frayag 

Naraln, (1986) 33 A IR All 7=164 10 788 = 
67 All 610=1986 A L 7 80. 

7. Johnston & Go. ▼. On Ewing & Go., (1883) 7 
A 0 319. 
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at the peril of making it evidence against 
themselves: see also (1887) 12 A 0 453.® 
It has been pressed upon us that we should 
say that upon the facts the learned Judge 
came to a wrong conclusion but there was 
ample evidence on which he could find that 
there was a colourable imitation here. Wit¬ 
nesses called for the plaintiff whose testi¬ 
mony he accepted, said that they bought 
rice by the name or description of “Boat 
mark rice, and the learned Judge consi. 
dered that the bags of the appellant with 
their design were quite enough to create 
confusion in the mind of an ordinary pur¬ 
chaser in the rice market. Accepting this 
view, in my opinion be was right in grant¬ 
ing the plaintiff the relief which he sought; 
and accordingly this appeal must be die- 
missed with costs, 20 gold mohurs. 

Baguley J. — I agree. 

Sharpe J. — I agree. 

d.s./r.k. Appeal dismissed, 

8 . Somerville v. Schembri and Gamillerl, (1887> 
12 A 0 463=66 L J P 0 61=66 L T 454. 
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Mya Bu and Moselt JJ. 

P. L, S, P, Chettyar — Appellant. 

V. 

U Than Pe — Respondent. 

Special First Appeal No. 108 of 1938, 
Decided on 20th March 1939, against order 
of Small Cause Court, Rangoon, D/. lltb 
August 1938. 

(a) Civil P. C, (1908), O. 21. R. 11 (g) — 
Particulars of interest due can be furnished 
after iitue of notice to judgment^debtor or 
before final order is passed. 

Parbioulars of interest duo are not required by 
0. 21, R. 11 (g) or by any other provision of the 
Code; that is to say, as it is not required that 
applioations for execution shall contain these 
particulars they can be furnished by the decree- 
holder at any time after issue of notice to the 
judgment-debtor, when evidence is taken or before 
orders are passed for the purpose of ascertaining 
the amount due. [P 316 0 1] 

(b) Limitation Act (1908), Art. 182 (5) — 
Step.in-aid-~Application closed for inability t<>| 
f urnish particulars of interest due whether savea 
limitation for subsequent application (Quare). 

Where an execution petition Is closed by the 
decree-holder on request on the ground of his in. 
ability to furnish particulars of interest due, whe¬ 
ther he can rely upon that application for the- 
purpose of saving limitation in respect of subse. 
quent application for execution : A I B 1926 Cal 
1077 and 17 All 106 (P 0), Ref. [P 846 0 1. 2] 

(c) Limitation Act (1908), Art. 182 (5) —. 
Proper Court — Decree-holder not knowing 
that judgment-debtor resides outside jurisdic- 
lion of Court — Application which on face of 
it is made to Court having jurisdiction is one 
to proper Court. 


P, L. B. P, Chettyar v. tJ Than Pb 
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Where ib has nob been shown that the decree* 
holder knew that the judgment-debtor lived out¬ 
side the jurisdiction and the application for his 
arrest is made on the face of it to the Court which 
had jurisdiction, it cannot be said that the appli¬ 
cation is not made to the proper Court i A I B 
2936 Bang 271, Bel. on. [P 3i6 C 2] 

J. G. Ray — /or Appellant. 

Kalyanwala — for Respondent. 

Mosely J. — This is an appeal against 
an order of the Chief Judge of the Small 
Cause Court cancelling a prohibitory order 
in execution. The ground for this order was 
that the first application for execution made 
in 1933 was time-barred and that therefore 
subsequent applications and the present ap¬ 
plication were also time.barred. The decree 
in question was passed on 19th February 
1930 and on 15th February 1933 an appli¬ 
cation for execution was presented, No. 
1481. This was pub down by the clerk for 
“admission,” whatever that may mean, and 
on 6th March 1933 the decree-holder’s 
advocate undertook “to file particulars of 
payment of interest” on 8th March. I do 
not know what "particulars of payment of 
interest” means. The decree was for Rs. 
1081.6.0 and the costs were Rs. 116.8.0, 
a total of Rs. 1197-14-0. The application 
for execution recites that Rs. 1170 had 
been received out of Court. Interest due 
was said to be Rs. 82-7-6. Apparently 
what was required was the date of receipt 
of the payment of Rs. 1170 and particulars 
of interest due. This requirement may be 
convenient at this stage to the Court and 
I notice that these particulars were fur. 
nished with subsequent applications in exe- 
cution, but they were nob required by 
|0. 21, R. 11 (g) or by any other provision 
of the Code, that is to say, as it is not 
required that applications for execution 
shall contain these particulars they can be 
’furnished by the decree, holder at any time 
after issue of notice to the judgment.debtor, 
when evidence is taken, or before orders are 
'Passed, for the purpose of ascertaining the 
I {amount due. The next diary entry of the 8th 
March reads that the decree, holder's advo. 
cate was present, and by request the appli¬ 
cation was closed. The Judge on this said 
that it was manifest that the application 
was not even admitted. Admission is a 
technical term not usually applied to execn- 
tion proceedings. Possibly, what the Judge 
was thinking of was the decision in 53 Cal 
664^ which is that where the decree-holder 

1. Fibambar Jana v. Damodar Gachalt, (1926) 13 
A I R Cal 1077=98 I 0 166=63 Oal 664=30 
OWN 918=46 0 L J 86. 



deliberately withdraws his application he 
cannot afterwards rely on that application 
for the purpose of saving limitation in 
respect of a subsequent application for exe- 
cution. See however 17 All 106,^ a decision 
of their Lordships of the Privy Council 
which was nob referred to in 53 Cal 664.^ 

That point, however, has not been raised 
before us. WlDat is said is that the applioa- 
tion was in due form, and that cannot be 
gainsaid. Against this it is argued that the 
application was not to the proper Court. 
The words "proper Court" were inserted in 
Art. 182, Bub-8. (5), by the Amending Act, 
of 1927. In an affidavit filed, the judgment- 
debtor said that he was in Mandalay at the 
time, that this application for execution was 
filed in 1933, bub he did not attempt to 
assert that he was there to the knowledge 
of the decree-holder, or that the application 
was filed mala fide in a Court which bad no 
jurisdiction to give the relief claimed, namely 
the arrest of the judgment.debtor, and that 
the application was filed merely to keep 
limitation alive. The plea of fraud and mala 
fides cannot bo raised now here. The appli¬ 
cation was on the face of it to a Court 
which had jurisdiction, for it gave the judg¬ 
ment.debtor's address as Rangoon and asked 
for his arrest. In 14 Rang 650® at p. 556 
it was said : 

It cannot be said that an application foe exeoa* 
tion to the Court whloh passes a decree la not 
made in accordance with law merely because, 
instead of asking for a transfer of the decree to the 
Court within whose jurisdiction the property Is 
situated, the application asks for the issue of a 
warrant of attachment. 

Much more in the present case, it cannot 
be said where it has not been shown that 
the decree-holder knew that the judgment- 
debtor lived outside the jurisdiction, that 
the application for his arrest was nob made 
on the face of it to the Court which had 
jurisdiction, that is to the proper Court. For 
these reasons the order of the trial Court 
will be set aside with costs, advocate’s fee 
two gold moburs, and the learned Chief 
Judge will be directed to proceed with the 
disposal of this application for execution ftS 
it is still contested whether the application 
of 1936 was within time. 


Mya Bu J.—I agree. 

n.s./r.k. 


Order set aside. 


2. Thakat Prasad v. Fakir-ullah, (1895) 17 AH 

106=22 I A 44=6 Sat 628 (P 0). 

3. Arjundas v. U Ka Ya, (1986) 23 A I R 
271=163 I C 403=14 Bang 660. 
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Roberts 0. J. and Moselt J. 

Ameena Bee Bee — Appellant!. 


V. 

•^fartawt Bee Bee and others _ 

I’lrafc Appeal No. 27 of 1938. Deoided on 
Isti December 1938. against order of High 
Court, D/- 25th January 1938. 

Trust — Administration of — Testator after 
® provision for relatives setting 
apart large sum for works of merit and charit* 
able purposes - After lapse of some years 
elatives making application for charitable 
benefactions ^om truslee^-Interested persons 
appearing in Court for guiding trustee to ad* 
minister trust properties - What is proper 
course for trustee to follow stated — Duly and 

powers of Court in deciding such matter ex¬ 
plained. 

Where a testator after making various benefao. 
tions to his family and others sets apart a con¬ 
siderable sum out of the residue for works of 
merit and charitable purposes, and the sum thus 
eet apart is to be appropriated by his executors to 
such charity or charities as they might think fit 
and proper and there is nothing in the will that 
hi3 descendants other than those provided for are 
to be provided for out of the funds set apart for 
works of merit or charitable purposes as against 
other persons who might have a reasonable claim, 
but after a lapse of some years, some of the rela¬ 
tives of the testator make application for charit¬ 
able benedcatlons from the trustees, the natural 
and proper course for the trustees, is that in con¬ 
sidering applications so made to them they should 
have regard to what would presumably have been 
the desire of the testator that his own descendants 
should not fall into want. The trustees are left to 
administer a wakf and though some of those who 
make application to them are persons who have a 
claim just as good in law, but no better than that 
of any other member of the general public who is 
qualified to make a olaim, yet from the point of 
view of good stewardship the trustees would 
naturally have a sympathetic ear to cases of that 
character and might well decide that they should 
fail within a olass which would have their special 
attention in deciding how benefactions should be 
made. If in order to avoid disputes anumber of in¬ 
terested parties come before the Court so that the 
trustees should obtain direction and guidance as 
to what in the circumstances is the best course 
for them to pursue, in giving that direction and 
guidance the Courts cannot in any way go behind 
the testator’s will, nor direct that the trustees 
should follow any hard and fast rule in deciding 
within their discretion who should be the imme¬ 
diate objects and beneficiaries from time to time of 
the wakf created, but what the Court will do is to 
give general directions to ensure, so far as possible, 
that the trust fund is administered properly. 

CP 847 0 2 ; P 348 0 1] 

P. B. Sen — for Appellant. 

Ennoose — for Bespondent 7, 

Roberts C. J. — This is an appeal 
against a final decree passed by Leach, J. 
on 8th June 1936, which settled a scheme 


for the guidance of the trustees of a certain 
wakf founded by Moolla Bbrahim. No step 
has beau taken in appeal before since new 
trustees had to be appointed and were ap. 
pointed by Braund, J. by his judgment of 
25bh January 1938, and it is therefore only 
now that the order of Leach, J. comes be¬ 
fore us. The deceased Moolla Ebrahim left 
a will dated 1881 which, after various 
benefactions to his family and others, left 
^ of Rs. 45,000 to be set apart out of 
the residue for works of merit and oharit- 
able purposes, and the sum thus set apart 
was to be appropriated by his executors to 
such charity or charities as they might 
think fit and proper. The deceased made, 
we are told, ample provision for hia surviv¬ 
ing relatives and there was nothing in the 
will that his descendants other than those 
provided for were to be provided for out of 
the funds set apart for works of merit or 
charitable purposes as against other Maho- 
medans who might have a reasonable claim. 

It is, however, agreed that at the time of 
making his will the testator did nob think 
that it was likely that his descendants, or 
those of his brothers, would fall into indi. 
gence or poverty, nor did he envisage the 
distribution of any part of the money set 
apart for public benefactions to private 
persona who wore descendants of members 
of his own household. As the years went 
by, it became apparent that there were 
those of his own family who were well 
qualified to make application for charitable 
benefactions from the trustees, and it is of 
course a natural and proper thing that the. 
trustees in considering applications so made| 
to them should have regard to what would 
presumably have been the desire of the 
testator that his own descendants should 
nob fall into want. On the other hand the, 
Court cannot possibly set aside the conclu¬ 
sion which must be drawn from the plain 
terms of the will that the testator was ati 
the time making a public benefaction and, 
not ^ providing for such members of his 
family who should in later years suffer 
from poverty. The consequence of all this 
is that the trustees are left bo administer a 
wakf and though some of those who make 
application to them are persons who have 
a claim just as good in law, but no better 
than that of any other member of the 
general public who is qualified to make a 
claim, yet from the point of view of good 
stewardship the trustees would naturally 
have a sympathetic ear to oases of that 
character and might well decide that they 
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should fall ^ibhin a elass which would have 
their special attention in deciding how 
benefaction should be made. 

During the course of time a number of 
schemes have been settled by the Courts, 
and those schemes we think in strictness 
really come to this. In order to avoid dis¬ 
putes numbers of interested parties have 
come before the Courts so that the trustees 
should obtain direction and guidance as to 
what in the circumstances was the best 
course for them to pursue; and in giving 
Ithat direction and guidance the Courts, of 
course, cannot in any way go behind the 
testator’s will, nor direct that the trustees 
should follow any hard and fast rule in 
deciding within their discretion who should 
be the immediate objects and benehciaries 
from time to time of the wakf created, but 
what the Court will do is to give general 
directions to ensure, so far as possible, that 
the trust fund is administered properly. 
This trust fund has a very unhappy his¬ 
tory. We are careful to make no observa¬ 
tions as to the conduct of persons not before 
us, but it is a deplorable thing that at the 
present time it should be an acknowledged 
fact that the trustees who took office as 
such from the Musjid were apparently un- 
able to secure the due administration of the 
purpose for which the trust was created. 
We are told—and it has not been contra, 
dieted—that in two instances trustees were 
removed for negligence. We are also told 
that part of the house property is in a 
serious state of dilapidation. And whoever 
may be at fault for this state of affairs— 
and we do not suggest that every one con. 
cerned with the management of the trust 
has been at fault—there has, unfortunately, 
been created a situation which is deplora¬ 
ble and which ought to be remedied with- 
out further delay. That being so, we have 
listened to the submission of Mr. Sen with 
great interest when he says that the order 
which was drawn up by Leach, J., about 
two and a half years ago ought in some 
respects to be improved and varied, and we 
think in particular that we ought to stress 
the fact that this amended scheme is really 
a means whereby those interested, and in 
the present instance those who have chosen 
to appear before the Court, mutually agree 
that certain limits within which the trus- 
tees ought to act should be clearly defined 
and set down for the guidance of all con. 
cerned. If after obtaining these directions 
the trustees choose to ignore them, they 
will do so at their peril and serious oonse. 


quences may result. If, however, they 
loyally abide by them, there can be no' 
doubt that the property will in future be 
administered much more satisfactorily than 
has hitherto been the case. With those 
preliminary remarks I pass to consider the 
precise terms of the amendments of the 
scheme which have now been happily 
agreed upon between such parties as have 
been in Court during the hearing of this 
appeal. 

In the amended scheme for the manage, 
ment of the Moolla Ebrahim Trust, the 
draft of which was settled by Leach, J., 
and which was subsequently confirmed with 
the addition of new trustees by Braund, J., 
in para. 1 headed “Interpretation” we 
have decided to delete sub.para. 1 (b). Sub. 
para. 1 (c) “Words in the plural shall in¬ 
clude thesingular and vice versa” thereupon 
becomes 1 (b). Before para. 2, which is 
headed “Appointment of Trustees” there 
shall be a paragrpah as to the description 
of the trust property. This we take from 
the scheme of 1917. 


Coniiituiion of Truii, 

The Trust properties comprise the followiog 
namely : 

(a) All that piece or parcel of freehold land 
known as portion of Holding No. 4 of 1914*16 
situate in Kemmendine Circle, Rangoon Town 
District, comprising 6’98 acres or thereabouts to¬ 
gether with the two semi-pucca and one pucoa 
houses and all the out houses, eto. standing thereon 
known as houses Nob, 18, 19 and 19*A (new 
Nos. 202, 204 & 206), Boundary Road, Bangoon. 

(b) All that piece or parcel of freehold land 
situate in the town and registration sub-distriot 
of Rangoon known as sourthern half of second 
class lot No. 11 in block F.2 measuring 60 by 60 
feet or thereabouts known as No. 47 (new number 
209/218), Lowis Street, Rangoon. 

(o) Cash in the hands of the Official Receiver. 

In para. 2 after the words “there shall 
be five trustees of this trust” shall be in¬ 
serted the following: “Persons who are 
eligible to be appointed as trustees shall be 
in receipt of an income of not less than 
Es. 50 per mensem independent of any 
publio benefaction or charity.” Para. 2 (b) 
should read “one member of the Board of 
Trustees of the Surati Jummat Masjid at 
Bangoon,” and 2 (o) “two members of the 
Bander Sunni VoraPanchayat of Rangoon* 

Para. 2 following 2 (o) should read w fol¬ 
lows : “Further, in the event of the 
of Trustees of the Surati Jumma Ma^w 
failing to nominate one from their number 
.... of Bangoon,” and the next 
should read “Lastly, in the event of the 
being no suitable candidates 
Bander Sunni Vora Panohayat to fiU th» 



1939 


Ameena Bee Bee v, Mariam Bee Bee (Eoberta C, J ,) Rangoon 349 


places on the board .... of Rangoon,” 
Para. 4 should read: "Each trustee shall 
hold office for a period of five years, but on 
the expiry of such period, if he so desires, 
he shall be eligible for reappointment." 

In para. 5 (b), relating to advertisements 
in newspapers, after the word "Gujarati” 
the words "and one Burmese” should be 
added. The next matter is after para. 5 (o) 
and relates to the fact that whereas trus. 
tees were originally appointed for life, they 
are now appointed for five years only. A 
new sub.para. 5 (d) shall be inserted as 
follows: "At least three months before the 
expiry of five years for which the trustees 
shall hold office, the trustees in office shall 
by advertisement in the manner aforesaid 
call for names to be suggested by the bene¬ 
ficiaries and persons interested in the wakf. 
Thereafter they shall select such persons 
as appear to them to be fit and proper and, 
after obtaining their consent, shall submit 
their names at least one and a half month 
before the expiry of the said five years in 
the manner as aforesaid, and the Court 
shall after hearing the parties concerned 
either confirm the selection made by the 
trustees or appoint such other persons as 
may appear to be fit and proper under the 
scheme as trustees of this wakf estate.” 

The next matter for consideration is 
para. 7 (v) under "the duties of trustees." 
We have decided to add the words, after 
“undesirable,” “or who is at any time in 
arrearfor three calendar months’ rent.” The 
next matter is para. 7 (xvi) which relates 
to the approval of the Court being given to 
the exercise of power to sell, exchange or 
mortgage immovable property. At the end 
of this sub-paragraph the following should 
be added: "Such approval shall be obtained 
by an application to the Court of which 
notice shall be given in an English, a Bur. 
mese and a Gujarati newspaper by means 
of three insertions during a period of one 
week in each of them and after hearing 
such persons as may appear in consequence 
of the notice.” We now come to para. 8 
which relates to the appropriation of the 
trust funds. And here, as I have already 
observed, It is impossible for this Court to 
give any direction to the trustees which 
might in any way conflict with the proper 
carrying out of their duties under the wakf. 
We are of opinion that we cannot properly 
say, taking the first instance, that 15 per 
cent, of the net income of the trust shall be 
reserved for a bnilding fund, and we think 
that 8 (a) should ran as follows: "S. Of the 


net income of the trust (a) sufficient appro, 
priation shall first be reserved for a building 
fund.” Para. 8 (o) becomes 8 (b) and runs 
as follows: “(b) Due regard shall be had to 
the spending of a suitable sum on Maulud 
Sharif at Rangoon.” Para. 8(b) becomes 8(o) 
and shall run as follows: "(o) After making 
such provision, if any, as may be deemed 
necessary for the objects enumerated above 
the trustees shall expend in their discretion 
the balance of the net income of the trust 
upon such charitable and religious objects 
as they deem fit according to the Maho. 
medan law. Provided that if there are per¬ 
sons from among the descendants of Moolla 
Hashim, Moolla Ebrahim or Mooila Moha. 
med in indigent circumstances and in need 
of pecuniary help and support, the trustees 
may, but shall not be bound to, expend 
such sums and provide for such persons in 
such manner as they may deem fit.” 

Paragraph 8 (d) is deleted. But in delet- 
ing it we wish to remark that this must 
not be taken as a direction to the trustees 
not to reserve any sum such as may in their 
discretion be thought fit for the mainten. 
anoe of the Moolla Ismail Masjid, 35th 
Street, Rangoon. It has been urged upon 
us with great force that the Masjid has 
a strong claim to their benefactions. We 
delete the clause only because we wish to 
leave them unfettered discretion in the 
matter. For para. 13 substitute the follow, 
log: "The trustees may depute one of their 
number to represent the trust before any 
law Court, public body, registration office 
or any other public officer and generally to 
act on behalf of the trustees in matters 
relating to the wakf estate.” Para. 16 will 
stand, but the following will be added to 
it : "All expenditure of the trust fund and 
all questions relating to repair, letting to 
tenants, evicting a tenant, recovery of out. 
standing sums due, investment of trust 
funds and other matters relating to manage¬ 
ment shall be referred to such meeting for 
sanction. Minutes shall be kept of every 
such meeting and shall be signed by the 
trustees present thereat and shall be re. 
ferred to the next subsequent meeting for 
approval.” In para. 16 the Burmese Ian. 
guage is added, so that the paragraph runs: 
"The trustees shall keep or cause to be kept 
a full and true account in the Burmese, 
Guzarati or English language of the rents 
collected and of all other receipts and dis. 
bursements of the trust funds.” There is a 
consequential amendment in para. 17: "All 
books of account and papers and other 
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documents connected with the trust shall 
be maintained and kept in the custody of 
the trustee deputed for that purpose for 
the time being,” and later on where the 
words "managing trustee” occur, the words 
"such trustee” must be substituted. 

Those, we think, are all the matters 
which have fallen for determination by us. 
We only desire to make the general obser¬ 
vation that it is sincerely hoped that the 
new trustees will embark upon their duties 
at an early date, save the trust properties 
from waste, and, after due care and atten. 
tion paid to the claims of those who feel 
that they are entitled to benefactions, dis- 
tribute the surplus in a manner which 
meets with general approval. We have 
considered the question of costs anxiously, 
because it is desirable that costs for this 
elaborate work should not be stinted : on 
the other hand this is money dedicated to 
charity. We think that Mr. Sen must have 
done a great deal of work in connexion 
with this and he is entitled to twelve gold 
mohurs advocate's fee, and Mr. Eunoose 
six gold mohurs. 

N.S./n.K. Order accordingly. 
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Bagulet J. 

Ko Po Set — Appellant. 

V. 

Ma Saw Yin and others — Respondents., 

Second Appeal No. 322 of 1938, Decided 
on 24tb November 1938, against decree of 
Asst. Dist. Court, Bassein, D/. 11th June 
1938 

(a) Civil P. C. (2908), S. 100—Suit for rent 
of agricultural land of value below Rs« 500 
not coming under S. 13 (1), Burma Laws Act — 
Second appeal lies under S. 100 and not under 
S. 11, Burma Courts Act. 

A suit for rent of agricultural land Is not of a 
small cause nature and a second appeal from such 
a suit which does not come under 8.13(1),Burma 
Laws Act, and is not of a value more than Bs. 500 
lies under 8. 100, Civil P. 0., and nob under 8. II, 
Burma Courts Act : A I R 1935 Bang 386, Bel. on, 

[P 360 0 2] 

(b) Appeal — Finding of fact — Ruling (of 
Rangoon High Court) that trial Court is in best 
position to judge credibility of witnesses and 
that finding of fact should not be lightly upset 
is not one of universal application. 

The rule that the trial Court is In the best posi' 
tion to judge the credibility of the witnesses and 
that a finding of fact should not be lightly upset 
is not one of universal application. It must be 
remembered that the law allows an appeal on 
questions of fact and if the ruling is made of uni. 
versal application it would practically debar all 
appeals ou questions of fact. [P 861 0 1], 

TJ Tun Tin — for Appellant, 


Judgment.—This appeal was originally 
filed as an appeal under S. 100, Civil P. 0,, 
but in the office it was pointed out that 
the appeal should have been under S, 11, 
Burma Courts Act, so the learned advocate 
also agreed and made bis appeal under B. 11 
Burma Courts Act. As a matter of fact, the 
learned advocate was correct in the first 
instance. This appeal arises out of a suit 
for rent of agricultural land. A suit of this 
nature is not cognizable by a Court of Small 
Causes. As was pointed out in 13 Bang 
633^ a second appeal in a case of this nature 
lies under S. 100, Civil P. 0. An appeal 
under S. 11, Burma Courts Act, can only 
be filed when the lower Appellate Court 
has varied the decree otherwise than as to 
costs and the suit is, if of a small cause 
nature, of a value of over Bs. 500, or, if not 
of a small cause nature, like the present 
case, when the value at stake is more than 
Bs. 500 or the suit is one which comes 
under 8. 13 (l), Burma Laws Act. The 
present case is not one which comes under 
8. 13 (l), Burma Laws Act, and it is not 
of a value more than Bs. 500. Therefore, 
no second appeal under S. 11, Burma Courts 
Act, lies and this case must be treated as 
an appeal under S. 100, Civil P. G. The 
learned advocate is therefore confined to an 
argument on points of law only. 

There were only two points in the suit 
before the Court: whether the original rent 
agreed upon was 300 baskets of paddy or 
450 baskets of paddy and whether the 
plaintiff had accepted 200 baskets in full 
satisfaction. The lower Appellate Court 
has found as a fact that the plaintiff accep¬ 
ted 200 baskets in full satisfaction. This 
being the case, what the original rent 
agreed upon was is a matter of purely acade¬ 
mic interest. The trial Court found in 
favour of the plaintiff. He states that many 
witnesses gave evidence to prove the defen¬ 
dant’s contention but he brushed the whole 
of this evidence aside in one paragraph 
"such kind of evidence of defence witnesses 
is easy to adduce and difficult to rebut; 
and the only witness whom he really criti¬ 
cized was Ko Shwe Thaung. On the other 
hand the lower Appellate Court points out 
that among the seven witnesses for the 
defendant one is a headman, and the trial 
Jndge can say nothing against any of the 
witnesses except Maung-Shwe Thaung, and 
the learned Judge of the lower Appellato 
Court sees no other reason to discredit 

1. Maung Po Kyun v. Ma 6hwe, (1936) 22 A I 
Bang 886=163 I 0 604=13 Baog 683 (P B}. 
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bheir evidenoe. It has, 1 know, been laid 
down that the trial Court is in the best 
position to judge the credibility of the wit¬ 
nesses and a findiog of fact should not be 
lightly upset; but it must be remembered 
that the law allows an appeal on questions 
of fact and if this other ruling is made of 
universal application it would practically 
debar all appeals on questions of fact. The 
lower Appellate Court has given a very 
comprehensible reason for thinking that 
the trial Court is wrong in the way in 
which it chooses the defence evidence and 
I see no point of law in this case. This 
appeal is therefore dismissed summarily. 

My attention has been drawn to the fact 
that there is a clerical error (which makes 
no difference to the decision of the present 
appeal) in the first four lines and the pre¬ 
vious page, so I now correct it. 

The portion between the two red lines, 
between costs and in line 1 and between 
'500 or' in the fourth line should run 
as follows; but it is provided that no appeal 
will lie unless the suit is, if a small cause, 
of the value of over 600, and if an un¬ 
classed suit like the present one, unless the 
value of the suit exceeds 500. 

B.M./r.K. Appeal dismissed. 
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Mya Bu and Mackney JJ. 

Dr, A. Karim and another —-Applicants. 

V. 

Pandit Laiq Earn and others — 

Eespondents. 

Civil Revn. No. 191 of 1938, Decided on 
19th December 1938, from order of Dist. 
Court, Pegu, in C. M. No. 11 of 1937. 

Civil P. C. (1908), O. 33. Rr. 2. 3 and 4 — 
Application not rejected under R. 3 but evidence 
recorded under R. 4—Court bai jurisdiction to 
consider subsequently whether application can 
be rejected under R. 3 (b) or (c)—Order upon 
such questions if however based on material 
not appearing in plaint, is vitiated for material 
irregularity. 

Where the Court does not reject under B. 8, an 
application filed under B. 2 but issues notices and 
hears evidence with reference to the question of 
pauperism under B. 4, it does not act without 
jurisdiction in subsequently considering whether 
the plaint discloses a cause of action or whether it 
is barred by limitation. If however the conclusion 
arrived at by the Court on these questions Is based 
on evidence recorded in the inquiry under B. 4 or 
anything brought to its notice by the opposite side 
and not upon the materials within the four corners 
of the plaint, the order would be vitiated for mate¬ 
rial Irregularity. [P 861 0 2; P 362 0 1] 

Babney — for Applicants. 
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Order.—This is an applioation for revi. 
sioD of an order dismissing fcbe applioaot’s 
application for leave to sue in forma pau¬ 
peris. The main grounds on wbloh the 
order is based are that the proposed plaint 
did not disclose a cause of action and that 
the claim was barred by the law of limita. 
tion. The applicant having bled his petition 
in the manner required by 0. 33, B. 2, the 
Oourt ordered issue of notice to the respon. 
dents and the Government Pleader and 
fixed a date for bearing of the petition. 
Hearing took place at which evidence was 
adduced with reference to the question of 
pauperism of the applicants. Upon the evi¬ 
dence the learned District Judge held that 
the applicants were paupers, but he found 
that the plaint did not disclose a cause of 
action and that the proposed suit was bar. 
red by limitation. The present application 
is prosecuted mainly on the ground that 
the Court not having rejected the applioa- 
tion under B. 3, but having issued notice 
and having beard the case with reference 
to the question of pauperism under B. 4' 
acted without jurisdiction in considering 
the questions as to whether the plaint dis¬ 
closed a cause of action or whether the suit 
was barred by limitation. B. 3 provides : 

Subject to the juriediotlon of the Oourt to allow 
amendments to be made the Court shall reject the 
petition in any of the following cases : 

(a) Where the plaint is pot in the form pres¬ 
cribed; (b) where the plaint does not disclose a 
cause of action within the jurisdiction of the Court;, 
(o) where the claim appears to be barred by any 
iaw; (d) where tbeapplicant has within two months 
next before the presentation of the petition die- 
posed of any property fraudulently or in order to 
be enabled to plead pauperiem; (e) where the appli¬ 
cant has entered into any agreement with any per- 
son whereby such person has or will have an 
Interest in the proceeds of the suit. 

It has been contended before us that the 
matters that fell within clauses (a), (b) and 
(c) cannot properly be investigated by the 
Court after hearing the cause on the ques¬ 
tion of pauperism under B. 4. B. 4 as it 
stands deals with the inquiry into the ques. 
tion of pauperism and pauperism alone, i. e« 
whether the applicant is a person who is 
unable to pay the court-fee prescribed by 
law for the plaint in the suit, or whether he 
has fraudulently disposed of property or 
whether be has entered into any agreement 
as stated in clauses (d) and (e) of B. 3. But 
there is nothing to warrant the reading of 
these rules in such a way as to show that 
the Court not having rejected the petition 
on any of the grounds mentioned in B. 3, 
before the issue of notices and the holding 


A. Eabim y. Laiq Bam 
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of the enquiry under R. 4, has no further 
jurisdiction to consider and determine whe¬ 
ther it is liable to be rejected under clauses 

(a) or (b) or (c) of that Rule. There is nothing 
in R. 4 or in any other Rule in 0. 33 which 
expressly prohibits the consideration and 
determination by the Court of these cir¬ 
cumstances after issue of notice and hear¬ 
ing of the case under R. 4. Our attention 
has been drawn to the fact that in the old 
R. 7 (in the place of which the present 
R. 4 has been framed) sub-ol. (2) of that 
Rule expressly enjoined the Court to hear 
any argument which the parties might 
desire to offer on the question whether on 
the face of the application and of the evi- 
donee, if any, taken by the Court as therein 
provided, the applicant was or was not sub. 
ject to any of the prohibitions specified in 
R. 5 (in the place of which the present R. 3 
has been framed). We do not think that 
the fact that sub-r. (2) of the old R. 7 is 
not reproduced in the present R. 4 is suffi¬ 
cient to deprive the Court of the jurisdic¬ 
tion to consider questions under clauses (a), 

(b) and (c) of the present R. 3 after issue of 
notice and hearing of evidence under R. 4 
because it is inconceivable that just because 
the Court omitted to pass a particular 
order at a particular moment it is to be 
deprived of the power of passing the order 
at a subsequent stage of the proceeding 
while it still has seisin of it. If in this case 
the Court had allowed itself to be influenced 
by any evidence which was taken at the 
enquiry under R. 4 or by anything which 
has been brought to its notice by the oppo¬ 
site party, which are not to be found either 
on the face of the proposed plaint or in an 
admission by the applicant, then the order 
would bo vitiated for material irregularity; 
but in this case there is no such material 
irregularity because the conclusion come to 
upon the questions whether the plaint dis¬ 
closed a cause of action and whether the 
suit was time-barred [R. 3 (b) and(o)] were 
based upon paaterials appearing within the 
four corners of the proposed plaint. In our 
opinion, this application fails and it is dis¬ 
missed. 

n.s./r.k. Application dismissed. 

^ A. I. R. 1939 Rangoon 332 

Shaepe J. 

Viola Duncan — Petitioner. 

V. 

George Duncan — Respondent. 

Civil Regular No. 214 of 1938, Decided 
on 7th November 1938. 


^ (a) Divorce Act (1869), S. 7~—Petition for 
dissolution of marriage'—Supplemental petition 
alleging further act of adultery committed by 
respondent subsequent to original petition 
Under S. 7 Court can allow sucb act of adul¬ 
tery to be considered as basis for decree if 
essential requirements regarding supplemental 
petition are complied with — What these re¬ 
quirements are stated. 

Where after the presentation of a petition for 
dissolution of marriage on the ground of oiuelby 
coupled with adultery the petitioner presents a 
supplemental petition alleging a further act of 
adultery committed by the respondent subsequent 
to the presentation of the original petition, then 
under 8. 7 the Court is entitled, according to the 
practice in England, to allow such further act of 
adultery to be considered as providing a basis for 
a decree for dissolution of marriage, provided that 
the essential requirements with regard to the sup¬ 
plemental petition have been complied with. Those 
requirements are that no supplemental petition 
can be filed without leave, the application for 
which must be supported by an affidavit made by 
the petitioner. Such affidavit should set out the 
facts, testify to non-oollusion and non.oonnivance 
and verify the paragraphs of the supplemental 
petition. A sealed copy of the supplemental peti¬ 
tion must be served not only upon the respondent 
but also on all persons aflected by it. [P 359 0 9 • 

P 364 01] 

sj* (b) Divorce—Suit for—Revival of cause of 
action — Commission of matrimonial offence 
revives old cause of complaint previously for¬ 
given—Subsequent offence neednotbeejuidem 
generis as prior offence. 

Upon the commission of a subsequent matri¬ 
monial offence the forgiveness of the prior offence 
is cancelled and the old cause of complaint is revi¬ 
ved; furthermore, the subsequent offence need not 
necessarily be ejusdem generis as the original 
offence: AIB 19U L B 171 andAIB 1929 Bang 
216, Bel. on ; 4.Swd Hr (P d D) 105, Foil 

[P 361 0 2] 

* (c)DivorceAcl(1869).Ss. 41 to 43 -Powers 
of Court—Order of Court for custody of minor 
child operates only so long as child is minor — 
Person to whom sucb custody is given can be 
directed not to remove child from jurisdiction 
of Court. 

The Court's power to make any order for the 

custody of minor child, the marriage of whose 

parents is the subject of a suit for obtaining a dls' 

solution of that marriage, is limited to making an 

order in respect of such child, only so long as that 

ohild remains a minor child within the meaning 

of the Divorce Act. The person to whom Is given 

the custody of a ohild of a marriage which hM 

been dissolved can be directed not to remove suon 

child outside the jurisdiction of the Court. 

[P 366 0 1] 

Austin Moore — for Petitioner. 

Order. — This undefended oase^ came 
before me on the first day of the last sitttop 
{26th August 1938). Although I wishrf to 
take time to write my judgment, I hw 
doubt that the petitioner was entitled to » 
decree nisi and I wanted the six months 
period to commence running in her favo^ 
before the long vacation. So I then merely 



1939 

direoted a decree nisi to be drawn up that 
day and intimated that I would give my 
full reasons after the long vaoation. This 1 
will now do. The petitioner is a Christian 
and, at the date of the presentation of her 
petition, which was one for obtaining a 
dissolution of her marriage to the respon. 
dent, both she and the respondent were 
domiciled in Burma. The matter therefore 
fell to be decided under the Divorce Act. 
Her case was based upon allegations of 
adultery coupled with such cruelty as with, 
out adultery would have entitled her to a 
divorce a mensa et thoro. The parties were 
married on 10th July 1933 and there is 
issue of the marriage, two children, a boy, 
Peter Maitland, born on 27th November 
1934, and a girl, Ursula Celene. born on 
Ist December 1936. The cruelty alleged was 
of two kinds: first, that for the previous 
four years the respondent had on numerous 
occasions assaulted the petitioner and that, 
in consequence, her health had been seri. 
oualy affected; second, that on five occasions 
since about October 1937 the respondent 
had attempted to have intercourse with the 
petitioner against the law of nature and 
that be had assaulted her when she resisted 
his attempts. I do not propose to go into 
the details of the evidence in regard to the 
charges of cruelty. I will merely say that, 
in regard to the first charge, I was doubt, 
ful whether the acts of the respondent 
amounted to cruelty, within the meaning of 
the Divorce Act. In regard to the second 
charge however I was abundantly satisfied 
that the respondent's acts amounted to 
such cruelty as without adultery would 
have entitled the petitioner to a divorce 
a mensa et thoro. 

The adultery relied upon was, in the first 
place, an act of adultery committed by 
the respondent in September 1937 with a 
Burmese servant girl. The petitioner proved 
that act of adultery to my satisfaction, but 
she quite frankly admitted that she had 
condoned that matrimonial offence and had 
taken the respondent back, at his request, 
in order, as she said, *‘to avoid disgrace.” 
That was the only act of adultery alleged 
against the respondent in the petition, but 
about four weeks after presenting her peti¬ 
tion, namely on 17th August, the petitioner 
presented a supplemental petition alleging 
a further act of adultery by the respon- 
dent with a Burmese womaui whose name 
is unknown, on a date eubseqnent to the 
presentation of the original petition. The 
original petition had in the meantime, 
1989 B/45 & 46 
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namely on 25th July, been served upon the 
respondent. I was abundantly satisfied upon 
the evidence, that that further act of adul¬ 
tery was committed by the respondent. But 
it fell to be considered whether such act of 
adultery, having occurred after the date of 
the presentation of the original petition, 
could be properly considered in the present 
proceedings as a ground for the dissolution 
of this marriage and whether it might not 
have been necessary for the present peti. 
tion to be dismissed and for the petitioner 
to file a fresh petition so that the adultery 
relied upon would be prior in date to the 
institution of the proceedings. S. 7, Divorce 
Act, provides that, subject to the provisions 
of that Act, this Court (and also, for that 
matter, the District Courts) shall act and 
give relief on principles and rules which, in 
the opinion of the Court, are as nearly as 
may be conformable to the principles and 
rules on which the High Court in England 
for the time being acts and gives relief. As 
I understand it, the present practice in 
England is this : When it is desired, after 
a petition has been filed, to add further 
charges, if the acts or any of them have 
occurred after the date of the petition, and 
if the petition has already been served — 
and that is the position in the present case 
—the original petition cannot be amended 
and a supplemental petition must be filed. 
As a matter of fact supplemental petitions 
are not referred to in the English Divorce 
Buies, although they have been known to 
English practitioners for over fifty years; 
they are entirely governed by practice and 
by case law. But there can be no doubt 
that they are used in such cases as those 
which I have just indicated. The object of 
them is to enable the Court to pronounce a 
decree based, for example, on adultery com. 
mitted by the respondent after the pre. 
sentation of a petition for dissolution of 
marriage. In that respect therefore a suit 
for relief under the Divorce Act is an ex. 
ception to the general rule governing civil 
suits, which I stated in 1938 R L R 6^ 
at p. 18, namely that 

nothing arising after action brought can either 
create a new, or complete a then incomplete oau&e 
of action entitling the plaintiff to any relief in 
that same then existing suit. 

In my opinion, the High Court in England 
would have allowed the adultery charged 
in the supplemental petition in the present 
case to afford a ground for dissolving the 
marriage and accordingly, by reason of S . 7, 
1. Smith V. Heptonstall, (1938) 35 A I R Bang 
134=177 10 63=1938 R L R 6. . 
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Divorce Act, this Court was similarly enti¬ 
tled to allow the adultery committed by 
the respondent on 13th August last to be 
considered as providing a basis for a decree 
in this case. But unfortunately certain 
essential steps had not been taken in re. 
gard to the supplemental petition. All that 
happened was this : The original petition 
was, as I have said, served upon the res- 
pondent on 25th July. When, on the day 
finally fixed for the filing of the written 
statement, namely 17th August, the advo- 
cates for both parties appeared before the 
learned Deputy Registrar, Mr. Austin 
Moore, for the petitioner, filed the supple, 
mental petition to which I have referred, 
at the same time stating that he had al¬ 
ready supplied the other side with a copy 
of it. Thereupon Mr. Jordan, for the res¬ 
pondent, said that he would not contest the 
suit. No written statement has been filed. 
|Now the English practice requires that a 
sealed copy of a supplemental petition must 
be personally served in all cases except in 
cases where there was an order of substi¬ 
tuted service of the original petition; and no 
iSupplemental petition can be filed without 
leave the application for which must be 
supported by an affidavit made by the peti. 
tioner. Such aflBdavit should set out the 
facts, testify to non.collusion and non.con¬ 
nivance, and verify the paragraphs of the 
supplemental petition. A sealed copy of the 
supplemental petition must be served not 
only on the respondent but also on all per¬ 
sons affected by it. Such are the main 
'features of the English practice which, in 
■my opinion, apply equally in Burma. In 
the present case, apart altogether from the 
fact that no formal application for leave to 
file this supplemental petition was made, 
as, in my judgment, it ought to have been, 
there was no aflBdavit by the petitioner, 
and the supplemental petition has never 
been personally served upon the respon¬ 
dent. In the result therefore the position 
in regard to the supplemental petition in 
the present case was this: the adultery 
therein charged could, when established by 
evidence, as in fact it was, and taken in 
conjunction with the cruelty which had 
been proved, have formed a basis for grant¬ 
ing the petitioner a decree nisi; but, as the 
proceedings in connexion with this supple¬ 
mental petition were irregular in the res¬ 
pects which I have indicated, I could not 
take such adultery into consideration. 

How, then, did the matter stand, apart 
from such further adultery ? The petitioner 


established to my satisfaction (a) the res. 
pondent’s adultery in September 1937, 
which however she condoned, and (b) cru. 
elty from and after October 1937. The 
condonation was before the cruelty in 
October. Upon the commission of a subse. 
quent matrimonial offence, the forgiveness 
of the prior offence is cancelled and the old 
cause of complaint is revived; furthermore, 
the subsequent offence need not necessarily 
be ejusdem generis as the original offence. 
In 7 Bur D T 294,^ following a number of 
English decisions on the point, adultery 
was held to have revived a prior act of 
assault, which had been condoned, while in 
7 Rang 313,^ a Pull Bench of this Court 
held, following a Calcutta decision, which, 
in its turn, was based on English decisions 
that desertion revived previously condoned 
adultery. In 4 Sw & Tr (P & D) 105* a 
decision which is entirely in point in the 
present case, it was held that cruelty 
revives adultery. Consequently I hold in 
the present case that the respondent’s ora. 
elty from October 1937 onwards revived 
his adultery in the previous September, 
and, as I did not find either that the peti. 
tioner had been in any manner accessory 
to, or conniving at, the respondent’s adul¬ 
tery in September 1937, or that the peti¬ 
tion was presented or prosecuted in collusion 
with the respondent, I was able to pro¬ 
nounce a decree nisi for the dissolution of 
the marriage in this case without reference 
to the matters set out in the supplemental 
petition. 

The question of the custody of the 
children remains. Mr. Austin Moore asked 
me to give the petitioner the custody of 
both the children for an indefinite period 
of time. He said that that was the usual 
practice of this Court. Be that as it may, I 
must consider whether the Court has power 
to make such an order. I will certainly 
follow that practice if I think it is allowed, 
but, if I come to the conclusion that it is 
not a practice which is legal, I cannot fol¬ 
low it. I would add that I do not know of 
any reported decision as to this practice: 1 
think that the practice has merely grown 
up in the office and has never been 
subject of consideration by a Judge of true 
Court. I wished to take time to consider 
the matter and t herefore I made an interim 

2. Hindle v. Hindle, (1914) 1 A I R B B 171=2* 

I 0 710=7 Bur L T 294. , „ « 

3. Blackmore v, Blackmore, (1929) 16 AlBR®°o 

216=119 I 0 220=7 Bang 318 (F B). 

4. Dent v. Dent, 4 Sw & Tr (P & D) 106. 
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order for the petitioner to have the custody 
of both her children until further order. I 
have now considered the matter carefully 
and my oonoluBions are these: 

The power both of this Court and also of 
the District Courts to make orders, in a 
suit for obtaining a dissolution of marriage 
for the custody of any children, issue of 
that marriage, rests upon Ss. 41 to 43, 
Divorce Act. The only children concerning 
whom order with respect to custody, main, 
tenanoe or education may be made are 
minor children, the marriage of whose 
parents is the subject of the suit. By S. 3 
(6), Divorce Act, the words "minor children” 
are given a particular and carefully defined 
meaning, and, in my judgment, it follows 
that the Court's power to make any order 
for the custody of a minor child the mar. 
riage of whose parents is the subject of a 
suit for obtaining a dissolution of that mar. 
riage, is limited to making an order in res. 
pect of such child only so long as that child 
remains a minor child within the meaning 
of the Divorce Act. I think that I am right 
in saying that, according to the English 
divorce practice, an order for the custody 
of a child is, in England always expressly 
stated to be limited in point of time until 
the child shall attain an age specified in the 
order, which is usually sixteen (because of 
the practice which has there grown up at 
common law in respect of habeas corpus 
proceedings concerning minors over that 
age), and which never exceeds twenty-one 
(which is the age of majority in England). To 
my mind, the proper practice to be followed 
in Burma is to limit the order for custody 
to the age which is fixed by Sec. 3 (5), 
Divorce Act, as that at which any particular 
child ceases to be a "minor child” as defined 
in that Section. It is also the invariable 
practice in England to direct that the per. 
son to whom is given the custody of a child 
of a marriage which has been dissolved, 
shall not remove such child outside the 
jurisdiction of the Court. 

The respondent in the present case was 
bom in Bangoon and so the issue of the 
marriage are the children of what the 
Divorce Act calls a "native father”: minor 
children of native fathers are, in the case 
of sons, boys under sixteen, and in the case 
of daughters, girls under thirteen. There, 
fore upon discharging, as I now do, the 
interim order for custody which I made on 
26th August last, I direct that in lieu 
thereof the following shall be inserted in 
the decree: "And on the application of 
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counsel for the petitioner it is ordered that 
Peter Maitland Duncan and Ursula Celone 
Duncan the children, issue of the marriage 
between the petitioner and the respondent, 
do remain in the custody of the petitioner 
until he and she attain the age of sixteen 
years and thirteen years respectively or 
until further order of the Court, but it is 
directed that, so long as this order for 
custody shall remain in force, neither of 
such children be removed out of the juris, 
diction of the Court without its sanction.” 
All questions of costs, alimony and main, 
tenance have been settled between the par¬ 
ties and no order of the Court is asked for 
in regard thereto. 

N.S./R.K. Order accordingly. 
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Roberts C. J. and Dunklet J. 

Maung Ba U — Appellant. 

V. 

Ma Shwe 3mi and others — 

Respondents. 

Second Appeal No, 42 of 1939, Decided 
on 17th May 1939, against decree of Dist. 
Court, Shwebo, D/- 3rd November 1938. 

(a) Buddhist Law (Burmese) ~ Marriage — 
Atetpa property^Change in character is ques. 
tion of fact—Atetpa property brought by wife 
to her marriage changing its original character 
being entirely rebuilt — Property becomes let. 
tetpwa in which husband acquires interest. 

So long as the corpus of payin oratetpa property 
is unohanged it will always remain payin or 
atetpa. The question as to whether there has been 
a change in the corpus of the property is one of 
fact. CP 356 0 Q] 

Where atetpa property originally brought by 
wife to her marriage changes its original character 
by reason of its having been entirely rebuilt dur¬ 
ing the coverture, the property becomes lettetpwa 
property of the marriage and the husband has half 
interest equally with the wife in such property : 
AIR 1932 P 0 152, Ref.; AIR 1936 Rang il7, 
Expl. and Disting. [F 357 C I] 

P, B. Sen — for Appellant. 

K. C. Sanyal — for Respondents. 

Dankley J. — The defendant-appellanti 
is the judgment.creditor of respondent 2, 
Maung E Hu. Respondent 1, Ma Shwe 
Hmi, married Maung E Hu as her second 
husband, and the remaining respondents 
are Ma Shwe Hmi’s children by her first 
marriage. In execution of his decree the 
appellant attached certain properties, one 
of which was a granary, as being the pro. 
perty of his judgment.dehtor Maung E Hu. 
The remaining respondents then made an 
application for removal of the attachment 
on the granary on the ground that it was the 
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atetpa property brought by Ma Shwe Hmi 
to her second marriage, and that her hus¬ 
band Maung E Hu had no interest therein. 
The attachment was removed from half of 
the granary only, and a half interest in the 
granary remained under attachment. There¬ 
upon respondents 1 and 3 to 7 brought this 
suit out of which the present appeal arises 
under 0.21, R. 63. Civil P. C.. for a declara- 
tion that the half-share of the granary re¬ 
maining under attachment was their sole 
property, and that Maung E Hu had no 
interest therein which could be attached in 
execution of the appellant Maung Ba TJ’s 
decree. The suit was unsuccessful before 
the Township Court, the learned Township 
Judge holding that although this granary 
was originally atetpa property brought by 
Ma Shwe Hmi to the second marriage it had, 
by reason of its having been entirely rebuilt 
during her coverture with respondent 2 
Maung E Hu, changed its character and 
become lettetpwa property of the second 
marriage. On appeal to the District Court 
this decision has been reversed and the suit 
of the respondents (excluding respondent 2) 
has been decreed, the learned District 
Judge holding that respondent 2, Maung E 
Hu, has no interest in this granary. As has 
now been pointed out to us in argument 
for the appellant, this decision is, in any 
case, contrary to the judgment of their 
Lordships of the Privy Council in 10 Rang 
261' at page 268, where it is stated that 
under Burmese Buddhist law married per¬ 
sons hold during the subsistence of the 
marriage an interest in all property belong¬ 
ing to either or both, and consequently res¬ 
pondent 2 must have some interest in the 
atetpa property brought to the marriage by 
his wife. The learned District Judge, in 
allowing the appeal, based his decision on 
the case in 14 Rang 697,® and a statement in 
that case to the effect that “the more valu¬ 
able part of a house and site is ordinarily 
the site,” and the application of the maxim 
quicquid plantatur soZo, solo cedit. 

The learned District Judge has however 
extended this decision to apply to a state of 
facts which is entirely different to the facts 
before me in 14 Rang 697.® In that case 
I was dealing with valuable property in a 
town and the decision must be confined to 
the facts with which it dealt, and, more, 
over, I have stated that the site will ordi- 

1. U Pe V, U Maung Kha, (1932) 19 A I R P C 

162=137101=59 lA 216=10 Bang 261 (PC). 

2. 8. P. L. S. Chettyar Firm v. Ma Pu, (1936)23 

A I B Bang 417=164 1 0 1023=14 RaDg697. 


narily (but not invariably) be the more 
valuable part of a house and site. This 
decision, that a building erected upon land 
which is atetpa property must ordinarily 
be considered as atetpa property, has no 
application to the facts which were before 
the learned District Judge, those facts being 
that a house and two granaries have been 
erected in the same compound in a vill^e. 
The land is village land, which is practi- 
cally valueless, being not transferable, and 
the considerations to be applied are enti- 
rely different to those which have to be 
applied in the case of a valuable site in a 
town. It has, no doubt, been repeatedly 
pointed put that so long as the corpus of 
payin or atetpa property is unchanged it 
will always remain payin or atetpa, and the 
point for consideration, in any case in which 
this question as to a change in the nature 
of property has to be decided, must be a 
question of fact, as to whether there has 
been a change in the corpus of the pro- 
perty. In the present case, the question for 
decision is whether the granary now ^ in 
existence is substantially a new building 
erected subsequent to the marriage of res¬ 
pondent 1 with respondent 2. On the evi» 
dence which was recorded by him, the 
learned Township Judge came to the con- 
elusion that the granary which is now in 
existence is substantially a different build¬ 
ing from the granary which was originally 
constructed. The evidence shows that the 
original granary was built by respondent 1 s 
first husband some fourteen or fifteen years 
ago. Respondent 1 herself, in her evidence, 
had to admit that after her marriage with 
respondent 2 a new roof of corrugated iron 
sheets had to be placed on this granary. 
She alleges that she purchased the neces¬ 
sary materials and paid for the labour in 
connexion with this re-roofing with her 
funds which she had brought to the second 
marriage, but there is no evidence in sup¬ 
port of this assertion, and the two wit¬ 
nesses whom she had called have also had 
to admit that the building was provided 
with a new roof, but beyond that their 
evidence is extremely vague, and does not 
state what other reconstruction, if any* 
was carried out. 

The evidence called on behalf of the appel¬ 
lant, on the other hand, is the evidence of 
two headmen and a cultivator who appoM 
to be well aware of the oircumstances m 
which the present granary came into exis¬ 
tence. They have stated that the origin 
granary was built some fifteen years 
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by respondent I’s first husband, and that 
about five or six years ago this granary 
was substantially reoonstruoted by respon- 
dent 2, Maung E Hu. They have stated 
that the granary -was considerably enlarged 
and a new roof of corrugated iron sheets 
was placed on it. Consequently, there is 
ample evidence to support the decision of 
the learned Township Judge that in fact 
the building has entirely changed its char, 
aoter and that there is now no part of the 
original building, constructed during the 
first coverture, in existence, and that sub. 
stantially the granary which has been 
attached is a new building which was con. 
struoted during the coverture of respon. 
dents 1 and 2. That being the case, the 
finding of the learned Township Jndge that 
this granary is lettetpwa property of the 
second marriage, is correct, and in this 
property respondent 2 has a half interest 
equally with respondent 1. This half inte- 
rest is the part which now remains under 
attachment and is the part in regard to 
which respondent 1 and her children 
brought their suit for a declaration of their 
title. In my opinion, the suit was rightly 
dismissed by the learned Township Judge, 
and the judgment and decree of the Dis- 
trict Court are based upon a wrong inter, 
pretation of the judgment in 14 Kang 697.^ 
The appeal is therefore allowed, the judg¬ 
ment and decree of the District Court are 
set aside, and the judgment and decree of 
the Township Court restored, with costs 
throughout; advocate’s fee in this Court 
five gold mohurs. 

Roberts C. J. —After hearing the evi. 
dence in this suit the learned Township 
Judge found as a fact that the pre-existing 
granary near the house of respondents 1 
and 2 bad been completely reconstructed 
after their marriage. It is evident from the 
testimony of Maung Ba Myaing, headman 
of the village, and from that of Maung Po 
Nyo that there was ample evidence upon 
which be could arrive at that oonclueion. 
There were new walls, there was a new 
roof and, in substance, the building could 
not be said to be the same building as it 
bad been before. Applying this fact to the 
law he held that the property was lettetpwa 
property and that therefore the judgment, 
debtor had a half interest which was liable 
to attachment. Now, the suit was one for a 
declaration that Ma Shwe Hmi and her 
children were entitled to the one.half of 
the granary which was under attachment; 
but they have already obtained the remo. 


val of the attachment on the other half on 
the ground that that part belonged to them. 
They are only entitled to one part and the 
present suit really is to claim that the judg. 
ment-debtor has no interest at all in the 
property. I agree that the decision in 14 
Rang 697,^ though rightly arrived at, is no 
authority for saying that the site of a house 
is invariably the more valuable property. 
My learned brother expressed himself that 
it was ordinarily so, but circumstances alter 
cases and one must takecare to see whether 
the facts in a particular instance justify 
the application of a decision to which refer¬ 
ence has been made. I therefore agree that 
the appeal in this case must be allowed in 
the terms stated by my learned brother 
and I also agree with the proposed order 
in regard to the costs. 

n.s./b.e. ' Appeal allowed. 

^ A. I. R. 1939 Rangoon 3S7 

Roberts G. J. and Spargo J. 

Reserve Bank of India — Appellant, 

V. 

K. A. Elias — Respondent. 

First Appeal No. 60 of 1939, Decided on 
2l3t July 1939, against decree of High 
Court, in C. R. S. No. 58 of 1938, D/. 23rd 
March 1939. 

(a) Master and Servant Government ser* 
vant taken by Reserve Bank of India into their 
service — He cannot be dismissed at pleasure. 

Whilst in Government service, a Government 
servant is liable to be dismissed at the pleasure of 
the Crown; but where the Reserve Bank of India 
take him into their service, the bank cannot dis* 
miss him at pleasure : A I E 1937 Bang 69, Ref. 

[P 358 0 2] 

^ (b) Master and Servant '—Reserve Bank of 
India employing servant in spite of his insol- 
vency and without reserving any right to dis> 
miss him for same insolvency *—* They cannot 
subsequently complain of his past insolvency. 

The Reserve Bank may employ whom they 
choose; if they knowingly employ an insolvent 
and desire nevertheless to be free at a later stage 
to dismiss him because of the same insolvency, 
then they must reserve that right expressly at the 
time of making the contract of employment; and 
their reservation of that right must be assented 
to by their prospective employee, in whatever 
terms it is made. Where the bank have not done 
so and have elected to ignore his insolvency and 
have accepted his services in spite of its existence, 
they cannot complain of his past actions. 

[P 361 0 2] 

# (c) Master and Servant — Reserve Bank 
Rules, R. 22 (iii)—Enquiry must not be illusory 
— Mere framing of charges is not enquiry 
*— Servant submitting explanation with regard 
to charges made against him ~ Bank cannot 
take any action against him till they are satis¬ 
fied that charge is proved. 
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When a servant who is entitled to an inquiry 
under R. 22 (iii) of the Reserve Bank Bulea is 
aSocded an inquiry it must not be wholly illusory. 
If be submits an explanation with regard to the 
charges made against him the bank cannot take 
any action till they are satisfied that a charge (or 
charges) is proved : it is not enough that it is 
merely made. The framing of charges is not an 
enquiry and if it is proved, they must be satisfied 
that the act or omission which forms the basis of 
the charge (or acts or omissions which form the 
basis of the charges) justify them in taking disci¬ 
plinary action. And he must know exactly what 
is the nature of bis ofience and whab is considered 
proved at the time when such action is taken. 
The fact that be does not desire to answer charges 
in person, but puts in a written statement, does 
not absolve the employer from paying regard to 
the elementary rules of justice and fair play. 

[P 861 G 2] 

(d) Master and Servant *— Reserve Bank of 
India — Appeal against dismissal of employee 
—There must be satisfactory evidence on which 
Appellate Court can act. 

Since a right of appeal is clearly given against 
dismissal of employee of Reserve Bank there must 
be satisfactory evidence upon which an appellate 
authority can act. [P 361 C 1] 

Paget: — for Appellant. 

Dr. Rauf — for Respondent. 

Roberts C. J. — This appeal is brought 
by the Reserve Bank of India against a 
judgment and decree on the Original Side 
of the High Court awarding to the respon- 
dent.plaintiff, K. A. Elias, the sum of Bs. 
2700 as damages for wrongful dismissal, 
together with costs. Mr. Elias was employ¬ 
ed in the currency department of the office 
of the Accountant-General prior to the 
Reserve Bank of India Act, 1934. By that 
Act, the appellant bank took over the func¬ 
tions of Government in respect of currency 
as from Ist April 1935, and on 19th October 
1934, a memorandum was issued by the 
Deputy Controller of Currency at Rangoon 
addressed to the plaintiff and offering the 
continuance of his employment by the 
appellants. The offer declared that 

the conditions of service relating to pay, allow¬ 
ances, leave, pension, provident fund, control and 
appeal will as far as possible remain unaltered, 
that is they will be the same as under Govern¬ 
ment, or as nearly the same as circumstances per¬ 
mit. In other words the intention is that so long 
as their conduct and work are satisfactory the 
staff should not lose as a result of the transfer. 

The respondent agreed to the proposed 
permanent transfer of his services to the 
appellant by letter dated 23rd November 
1934 and the manager of the bank has 
admitted in evidence that the bank were 
bound by the memorandum and acceptance- 
Mr. Elias’ duties included that of esamin- 
ing currency notes which passed through 
his hands to see whether they were genuine; 
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it was a responsible task and no doubt it is 
desirable that a person who undertakes 
such responsibilities should be free from 
the temptations which might present them¬ 
selves to the mind of one who was suffer, 
ing from acute financial embarrassment. 
As a servant of the Government, Mr. Elias 
had been subject to the Government 8er. 
vants’ Conduct Rules issued or confirmed 
under S. 96.B, Government of India Act, 
and R. 16 applied to him. If be were ad. 
judged insolvent or half his salary was 
constantly being attached or was conti. 
nuously in attachment for more than two 
years, or was attached for a sum which 
ordinarily could not be repaid within two 
years be would be liable to dismissal. Sub- 
rule 5 says that the burden of proof would 
lie upon him, in such circumstances, to 
prove in effect that he could not help his 
insolvency and that it was not his fault. 
It is important to note that this pre. 
supposes that there will be a matter for 
inquiry and that dismissal will not take 
place until such inquiry is held. If this 
were not so, sub-rule 5 would have no 
meaning. 

Whilst in Government service, Mr. Elias 
was also liable to be dismissed at the plea- 
sure of the Crown, 1937 E L R 35;^ but 
the Reserve Bank of India could not dis- 
miss him at pleasure after they took him 
into their service. In that respect he was 
in a better position than he bad been 
before; but in no respect could he be placed 
in a worse position. As it is expressed in a 
resolution of the Committee of the Central 
Board of the Bank passed on 9th Decern- 
her 1935, their staff regulations would 
apply to him and 

all staff permanently transferred to the Reserve 
Bank from the Government and the Imperial 
Bank of the extent that the regulations do not 
contravene any of their previous conditions of 
service. 

This resolution is in evidence as Es. 4. 
On 14th December Mr. Elias was required 
by the Currency Office to give a full list of 
the debts owed by him, and be did so. 
They amounted to a sum of Bs. 1016 cer¬ 
tain, to which must be added a claim for 
Rs. 500 which was the subject of litigation 
in Travancore, contingent liabilities in res- 
peot of bills which he had backed on behalf 
of third parties to the extent of Bs. 589, an 
amount lying at his debit in the general 
provident fund account, and a further 
for which his pay was attached. With 

1. Secretary of State ▼. J. C. Maurice, 

AIR Rang 89=16810272=1937 BliBSS(SB). 
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the full oonourrence, as is nob now disputed, 
of the Currency Officer, Mr. Elias filed his 
petition and was adjudicated insolvent on 
6bh February 1935. The whole object of this 
was that his financial embarraasmants 
should be ended. Ha was not dismissed 
from Government service. 

The appellants having accepted the offer 
of his services do not appear bo have raised 
any question about his insolvency. Instead 
of regarding the contract which they had 
entered into with the respondent as dis- 
charged they permitted him to enter the 
Bank and work on their behalf; the ser¬ 
vices of the Currency Officer were trans¬ 
ferred to the Bank at the same time ; there 
was not only constructive notice of the 
respondent's insolvency but as from Ist 
April 1935 the Bank possessed the actual 
knowledge of their servant, the Currency 
Officer. There is also in evidence a letter 
from the Manager of the Bank at Rangoon 
to the Chief Accountant at Calcutta, dated 
Ybh April 1936, a year later, which is 
Ex. E. In it he says : 

“I would point out that the oases of these men” 
(having referred, amongest others to the res^n- 
ddnt) w6r© coDsldorcd prior to tbo traQsfof of their 
services to the Bank. The then Deputy Controller 
of Ourcenoy after a full investigation of each case. 
recommeDded that the penalty of dismissal should 
not be imposed on them, and this recommendation 
was accepted by the Controller of the Currency. 

It appears to me that the appellants had 
three courses open to them before they 
accepted the services of Mr. Elias. They 
could have entirely repudiated the contract 
of employment which was still executory 
and could have treated it as discharged by 
the insolvency ; they could have repudia¬ 
ted it and have made an offer of a new con¬ 
tract on terms in which his insolvency was 
referred to and was made the subject of 
express stipulation ; or they could have 
elected to ignore his insolvency in the cir. 
cumstances of the case and have accepted his 
services in spite of its existence. They chose 
the last named course ; and having done 
so they put it out of their power to com. 
plain of his past actions, and they accepted 
his services for their present worth. If he 
committed a future breach of discipline or 
through any future action rendered him. 
self liable to dismissal be became amenable 
to the rules of the Bank so far as these 
regnlatioDS did not contravene any previ. 
ous conditions of bis service. Bob the ap. 
plication of these rules could not refer back 
to anything which be had done before he 
entered the service of the Bank at all, and 
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of which the Bank had knowledge when it 
chose bo employ him. The respondent 
entered the service of the bank on 1st April 
1935. Nothing unusual occurred in the 
insolvency. The learned insolvency Judge 
in his order of 18bh August 1936 said : 

1 sympathize with the insolvent a great deal. 
Notwithstanding his stupidity in countersigning 
promissory notes without caring what he was 
doing, that is a common form of recklessness, but 
it is not otherwise a bad form of insolvency. At 
any rate, as things go in this country, it is a 
common example of what is happening every day 
in Rangoon. In that sense there is nothing out of 
the ordinary. 

The learned Judge had nob before him 
the fact that the appellants had chosen to 
employ Mr. Elias despite this insolvency, 
and therefore his remark that they were 
behaving reasonably in seeking to dismiss 
him upon the sole ground of this insol¬ 
vency and matters arising directly out of it 
is of no account. It must have been pre- 
sent to the mind of the learned Judge not 
that they had chosen to employ a person 
who was insolvent and had subsequently 
regretted it, but that a person actually in 
their employment had become insolvent 
and that therefore they were contemplat¬ 
ing his dismissal. That would be a very 
different thing. Persons in the employment 
of the appellants who were in debt had 
their cases reviewed from time to time, and 
on 24th August 1935 Mr. Elias received a 
notice from the appellants in these words : 

Me. Elias is informed that he should clear his 
debts within a year from date, failing which seri* 
ous action will be taken against him. 

But as the Bank very well knew, and 
had known for some months, Mr. Elias' 
debts all fell within the insolvency juris- 
diction of the. High Court. Mr. Paget 
describes this intimation as a kind of for¬ 
bearance on the Bank’s part as though they 
were giving him a year to put right some 
new delinquency, but it referred solely to 
the existing insolvency. Some months after 
this a sum of Rupees 705 in his provident 
fund account was drawn by his wife on 
his behalf; it bad been the subject of a 
prohibitory order, but the Official Assignee, 
for reasons best known to himself, with, 
drew that order ; the Manager said in cross, 
examination that Mr. Elias’ dismissal did 
not arise on this payment; the same thing 
happened in relation to a gratuity of Rupees 
615, some Bs. 300 of which was applied 
for the benefit of creditors at a much later 
date and after his dismissal. On 28th April 
1936, the learned insolvency Judge sus- 
pended the discharge of Mr. Elias for two 
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years and continued an appropriation order 
of Rs. 15 a month. In June 1936, Mr. Elias 
vpas asked whether he would be willing to 
have his gratuity of Rs. 615, then held at 
the disposal of the Official Assignee, applied 
for the benefit of his creditors. He said 
that he was willing to abide by the deci¬ 
sion of the High Court, and added that 

the legal advice received by me is that it is not at 
all necessary to give my consent to pay the amount 
to the Official Assignee as the matter is being 
tackled by the Court. 

Mr. Paget has urged that he was under 
a moral obligation to consent to these 
moneys being applied to payment of his 
debts, and has cited to us the standard of 
conduct expected of an officer in His Ma¬ 
jesty’s service. In my opinion the illustra¬ 
tion does not afford a parallel. Such an 
officer’s moral obligations may well be con. 
sidered when the question of dispensing 
with his services at the pleasure of the 
Crown is under review. But Mr. Elias had 
his legal rights as an insolvent, and his in. 
solvency was known to his employers even 
when they were prospective employers. 
His unwillingness to submit to any orders 
in respect of that insolvency, other than 
such as might be imposed by the Insol¬ 
vency Court, afforded to his employers no 
new ground of dismissal, nor could they 
legitimately become the basis of any charge 
against him. In a letter (Ex. Q) from the 
appellants’ manager in Rangoon to the 
Chief Accountant at Calcutta, dated 3rd 
July 1936, the history of respondent’s in¬ 
solvency is dealt with and it is stated : 

Since bis iusolvency is the result of circum¬ 
stances which with the exercise of ordinary dili¬ 
gence he could have foreseen, and that be shows 
no inclination voluntarily to reduce his debts by 
the application of moneys that have become due to 
him, and that at the present rate of repayment be 
would ordinarily remain a debtor for fifteen years, 
I am of opinion that the retention of bis services 
is undesirable and that steps should be taken to 
terminate them in accordance with Qovernment 
rules. 

This letter completely left out of account 
the fact that iu the ordinary way Mr. Elias 
would obtain his discharge and be entirely 
free from debts in two years, and not in 
fifteen. In cross-examination the writer said 
that he was aware that the respondent 
would get his discharge in two years and in 
spite of this knowledge he chose not to 
take that fact into consideration. In those 
circumstances, Mr. Elias was suspended on 
5th August 1936 ; what has been repre¬ 
sented as the period of forbearance for one 
year had not completely expired ; but the 
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Bank were anxious to terminate his ser¬ 
vices as speedily as they could. 

On 11th August he was served with a 
document in which what are called'charges’ 
were framed against him: it has been urged 
upon us that the learned Judge was wrong 
in taking the view that the Bank had 
already prejudged the case having regard 
to the fact that to the last charge the 
words are added " and that in the ciroum- 
stances the Bank has no alternative other 
than to dispense with your services; " but 
I entirely share his view. Direct reference 
is made to the punishment which it was 
intended Mr. Ellas should receive, but the 
time to consider the nature and extent of 
the penalty to be inflicted is only reached 
when charges have been proved. And their 
conduct in dealing with his explanation, to 
which I shall presently refer, strengthens 
me in arriving at this conclusion. It is then 
said it is admitted that the charges were 
not happily framed and that we ought not 
to regard the document as though it were 
drawn up by a lawyer. Bank officials have 
little experience in dealing with cases of 
this kind, and so on. 

There are six charges. The first three 
relate directly to the insolvency itself. 
Charge 4 relates to the sum of Bs. 705 
already referred to, and says he has not 
paid it to the Official Assignee. Charge 5 
says he has not expressed his willingness 
to put the further sum of Bs. 615 at the 
Official Assignee’s disposal towards reduc¬ 
tion of his creditor’s claim : and charge 6 
says: 

The gravity of your preBent fiuancial position 13 
such as will inevitably tend seriously to impair 
your efficiency and your usefulness to the Bank. 

As the learned trial Judge remarks, the 
insolvency is the very ground, and the only 
ground, on which the respondent has been 
dismissed. There is no new matter, not 
arising out of the insolvency, which was 
being dealt with by the Insolvency Court 
in these charges. But it is necessary to go 
further than this. The Bank’s contention 
is that they held an “inquiry" by the mere 
act of formulating these charges and invit¬ 
ing from the respondent a written state¬ 
ment and a statement whether he desired 
to be heard in person. I agree with the 
learned trial Judge that this was no in¬ 
quiry at all and amounted to a travesty of 
justice. The whole object of the rules 
framed for the protection of Government 
servants is that such a servant shall not 
be dismissed for misconduct without having 
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the obarges made agaiost him inquired into 
and properly proved. The framing of 
charges is not an inquiry but is only the 
prelude to an inquiry, and if the employee 
as here submits an explanation ” (to use 
his OTin words in his written reply, Ex. H), 
that explanation must receive proper in. 
vestigation. It is true that Government 
servants may be dismissed at pleasure, but 
in the present case the mere advantage of 
knowing that an inquiry will be held under 
B. 55, Civil Services (Classification, Con. 
trol and Appeal) Buies becomes a right 
that it shall be held. Under that Buie the 
authority may direct an oral inquiry. In 
this case an oral inquiry ought to have 
been directed. Indeed, under B. 22 (iii) of 
the Bank’s Rules, this seems to be con. 
templated in every case, unless of course, 
there is an absconding delinquent or the 
employee makes no defence at all; for, the 
sub.rule says : 

The inquiry under this Regulation and the pro* 
cedure vrith the exception of the final order, may 
be delegated to an officer in Glass A. 

It is a plain injustice to a person accused 
of misconduct to assume that when he sub¬ 
mits an explanation in reply to charges 
made against him no further investigation 
is necessary. Yet that is what the Bank 
did. The explanation was furnished on 
25th August, and on the very next day the 
manager wrote to Calcutta (Ex. U) enquir¬ 
ing whether Mr. Elias was to be removed 
or dismissed from service, as under Govern¬ 
ment rules the latter action would dis. 
qualify him from future employment under 
Government. It was immediately assumed 
by the manager that the termination of the 
respondent’s services as threatened in the 
sixth charge would now take place. On 9th 
September, Mr. Elias was informed "after 
careful consideration of his reply to the 
charge sheet” that he was dismissed. He 
was not even told what charges had been 
found proved, and thus he does not even 
now know what was the alleged ground of 
bis dismissal. We are informed that he 
appealed and that his appeal was dismissed 
also. Since a right of appeal is clearly given 
in such cases there must be satisfactory 
evidence upon which an appellate authority 
can act, and in this instance there was 
none. The appeal, such as it was, must 
have been an empty formality. I was asked 
by Mr. Paget to indicate what the Bank 
did that was wrong so that they may be 
wiser in future. I do not think that this 
is a task which can properly be assigned to 


me, but I am tempted to make two obser. 
vatioDB with regard to that matter. 

The first is that the Bank may employ 
whom they choose ; if they knowingly em. 
ploy an insolvoDt and desire nevertheless 
to be free at a later stage to dismiss him 
because of the same insolvQnoy, then they 
must reserve that right expressly at the 
time of making the contract of employment; 
and their reservation of that right must be 
assented to by their prospective employee 
in whatever terms it is made. The second 
is that when a servant who is entitled to 
an inquiry under B. 22, sub.r. (iii) of their 
own rules is afforded an inquiry, it must 
not be wholly illusory. If be submits an 
explanation with regard to the charges 
made against him the Bank cannot take 
any action till they are satisfied that a 
charge (or charges) is proved: it is not 
enough that it is merely made: and if it is 
proved, they must be satisfied that the act 
or omission which forms the basis of the 
charge (or acts or omissions which form the 
basis of the charges) justify them in taking 
disciplinary action. And ho must know 
exactly what is the nature of his offence 
and what is considered proved at the time 
when such action is taken. Anything short 
of that deprives the employee of the protec. 
tion to which be is entitled. If this were 
not so, he could be confronted with charges 
in the form of mere repetition of untrust, 
worthy rumours refiecting on his character, 
and, no attention being paid to his denial, 
could be dismissed. The fact that he does 
not desire to answer charges in person, 
but puts in a written statement, does not 
absolve the employer from paying regard 
to the elementary rules of justice and fair 
play. With regard to the damages awarded, 
they are not the subject of any cross, appeal 
and I will say no more than that they seem 
to me by no means excessive. For all these 
reasons I am of opinion that this appeal 
should be dismissed. The appellants will 
pay the costs, advocate’s fee thirty gold 
mohurs. 

Spargo J.—I agree. 

d.s./r.k. Appeal dismissed. 
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Roberts C. J. and Ddnklet J. 
Nga Thein Pe — Appellant 

V. 

The King. 

Criminal Appeal No. 293 of 1939, De. 
cided on 25th May 1939, from order of 
Addl. Sess. Judge, Maubin, Dj. 29-3.1939. 
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(a) Evidence Act (1872), Ss. 133 and 114, 
IUu8. (b) — Accomplice is competent witness 
apart from any question of pardon, but bis evi> 
dence must be treated with greater caution than 
that of an established approver. 

There is nothing improper in tendering an ac¬ 
complice as a witness apart from any question of 
pardon. Such a person is a competent witness and 
there is no irregularity in not sending up for trial 
every person against whom any suspicion appears 
to esist. It may on occasions be desirable to in¬ 
clude the evidence of an accomplice for what it is 
worth without tendering him a pardon. The ques¬ 
tion of the weight of such a person’s evidence is 
of course important since he will naturally have a 
strong motive for minimizing his own part in any 
criminal transaction and hence his evidence must 
bo treated with greater caution than that of an 
established approver. [P 362 C 2; P 363 C 1] 

(b) Evidence Act (1872), S. 114—Person in 
possession of stolen property — Presumption 
depends upon nature of evidence adduced. 

The Court is entitled to presume that a person 
found in possession of property which bad been 
stolen is either the receiver or the actual thief. 
The nature of the presumption in each individual 
case depends entirely upon the nature of the evi¬ 
dence adduced. Where a long interval has elapsed 
before the stolen property has been recovered it is 
often unsafe to assume that the possessor is the 
actual thief. The highest presumption which can 
be drawn from possession of stolen property by 
itself, and in the absence of any other evidence, is 
presence at the scene of theft : 23 Mad 426, Dist¬ 
ing. ; A I R 1930 Pat 513, Dissent. [P 364 C 1; 

P 365 C 1] 

(c) Penal Code (1860), Ss. 302, 392, 397>- 
Murder with robbery — Common intention — 
Where several persons are involved in case of 
robbery accompanied with murder, mere pos¬ 
session of stolen property by one of them is not 
sufficient to attribute to him common intention 
respecting guilt of murder. 

Where it is shown that only one person is pre¬ 
sent at the scene of theft and it is clear that the 
murder has been committed, the logical conclusion 
to be drawn from that is that the possessor of the 
stolen property is the person who committed the 
crime; but in a case in which there are several per¬ 
sons involved and question of common intention 
arises, great care must be taken not to assumethat 
the person merely found in possession of the stolen 
property should have attributed to him for this 
reason alone, a common intention respecting the 
guilt of murder. [P 368 0 1, 2) 

(d) Penal Code (1860), S. 392—Robbery— 
Accused held on facts guilty of robbery. 

The accused along with bis associates originally 
had merely a common intention between them to 
commit theft and there was never any suggestion 
that it was thought likely that the murder would 
be necessary. Nevertheless, two of the accused took 
deadly weapons with them and three went at night 
waiting till all was quiet, to the bouse of the 
deceased; and the nature of the theft was such 
that the deceased was being put in fear and in 
restraint by all of them : 

Held that under the circumstances the accused 
was guilty of robbery. [P 864 C 2] 

U Kyaw Din — for Appellant, 

Myint Thein, Government; Advocate — 

for the Crown, 


Roberts C. J.—The appellant Nga Thein 
Pe was convicted by the learned Additional 
Sessions Judge o£ Maubin of the murder of 
one U Shwe Gan, an old gentleman of 
62 years of age, who was a moneylender in 
a small way and who lived at Wedaung. 
The deceased lived alone, but his elder 
sister, one Daw Nyein E, occupied a house 
close by : she is 76 years of age. And she 
was awake during the night of 16th/17th 
September; hearing coughing, she called 
out, “what is wrong?” and heard a voice 
saying that nothing was wrong. But in the 
morning her brother was found to have 
been murdered. There were two wounds, 
one of a comparatively unimportant nature 
on the chest and one which must have been 
inflicted with great force and which pierced 
the lung, cutting it, and cutting the liver, 
It seems clear from the doctor’s evidence 
that it was likely that the old man received 
the smaller wound first and, on fiinching 
and turning away from it, put himself into 
a position in which the assailant was able 
to infiict the fatal injuries caused by the 
deeper wound. There was some delay 
before the examination of vital witnesses 
could be undertaken. The Sub.Inspector of 
Police, Saw Washington, who first under- 
took the investigation, fell ill after taking 
a statement from a man named Hla B on 
Ist October, and one Maung Maung 
then took over the investigation from him. 
Kyin Ma Shin, who has been convicted of 
the murder of the deceased, was arrested 
and he made a confession on 7th October 
to a Magistrate. Hla E was tendered as a 
witness for the proseoution at the trial. It 
is, in the main, upon their evidence that 
the appellant was convicted of murder. But 
it is necessary most carefully to analyze 
their account of how this murder came to 
have been committed. 

Before proceeding to an examination of 
the evidence, it is desirable to say that 
there is nothing improper in tendering ani 
accomplice as a witness, apart from any 
question of pardon. There is, as the learned 
Additional Sessions Judge has said, plenty 
of authority for saying that such a person 
is a competent witness and there is no irre- 
gularity in not sending up for trial every 
person against whom any suspicion appeaw 
to exist. It may, on occasions, be desirable 
to include the evidence of an acoompljce 
for what it is worth without tendering hin| 
a pardon. The question of the weight of 
such a person’s evidence is, of course, 
important; since the man who does not 
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know what may happen to him will natur. 
ally have a strong motive for minimizing 
his own part in any oriminal transaction, 
and his evidence must be treated with even 
greater caution than that of an established 
approver. Hla E's story is that ha was first 
approached by the appellant, Thein Pe, to 
go with him and another man, named San 
Ban, to commit theft at U Shwe Gan's 
house : San Dun failed them, and the ap¬ 
pellant then brought Kyin Ma Shin. On 
the first occasion on which they attempted 
to carry out their plan they proceeded by 
boat and found that the inmates of the 
house had not gone to sleep. As soon as 
everything was silent, they approached U 
Shwe Gan's house, but were hailed by 
somebody and, fearing detection, they went 
home. Two or three days later, how- 
ever, the project was renewed. Hla E says 
his wife woke him from sleep with the 
announcement that Thein Pe and Kyin Ma 
Shin had come to call him. The witness 
took his spear and dagger and Thein' Pe 
bad a saung-dah, a crowbar and a torch : 
Kyin Ma Shin brought a stick, pointed at 
both ends, and a dagger. On arriving at 
the scene, Hla E says that he remained in 
the boat and Kyin Ma Shin and the appel¬ 
lant went to open the door, and then one 
of them snapped his fingers to beckon the 
witness : Thein Pe asked him to bring a 
dagger which Kyin Ma Shin had left in the 
boat and he thereupon gave Kyin Ma Shin’s 
dagger to the appellant, Thein Pe. The 
details of the version given by Hla E are 
important, especially when they come to 
be contrasted with the story of Kyin Ma 
Shin. Hla E denies that Kyin Ma Shin 
asked for the crowbar and took it from 
him and then later returned to the witness 
bringing the crowbar and asking for the 
witness’s own dagger. They then both went 
into the house and Hla E says that he 
beard the sounds like "Woo, woo; done, 
done.” After a time the appellant and Kyin 
Ma Shin came out of the house carrying a 
silver bowl and a spittoon and they got into 
the boat. Hla E then tells a story of Thein 
Pe giving a full account of the crime which 
the appellant said he had committed, im- 
plioating himself in some detail, before 
mentioning, on their arrival home, the ex. 
tent of the booty which he had obtained. 

Now, the confession of Kyin Ma Shin 
must be carefully compared with Hla E's 
statement. But it would first be noticed 
that they were for a long time in each 
other's company and that the desirability 


of keeping them apart, such as was refer- 
red to in the Eull Bench case in 1938 BLR 
190,^ seems to have been entirely over, 
looked; the consequence is that the story 
which they tell naturally agrees in a great 
many details, but its weight is really not 
more than the weight to be attached to one 
story which is told by one whose evidence 
must be received with the greatest caution. 
Kyin Ma Shin agrees that Hla E remained 
behind in the boat. And he says that Thein 
Pe asked him to go and get the crowbar 
and he did so and handed it over to the 
appellant Thein Pe; he was then asked to 
go and give it back to Hla E and he brought 
what he describes as "the dagger” from 
Hla E. He says Thein Pe took and kept 
"my dagger.” He heard a commotion in the 
room, but saw no light, and when be fiasbed 
a torch and looked he found that Thein Pe 
was placing the point of his dagger on the 
side of U Shwe Gan, who had not yet 
shouted. Thein Pe told him to place the 
point of his dagger on the chest and he did 
so and then U Shwe Gan coughed and the 
old woman cried out "what has happened ?” 
and was reassured. Now, it is quite clear 
that this story is at variance with the 
medical evidence. It sets out quite plainly 
that Kyin Ma Shin indicted the slight 
wound on the chest but that the fatal 
wound caused by the dagger had already 
been indicted by Thein Pe. Kyin Ma Shin 
says, at the outset of bis narrative : 

When 1 flashed an eleotrio torch and looked, I 
found U Shwe Gan lying on hisside with blood on 
a mattress in the naosqulto curtain. 

This shows that he is anxious for the 
Court to believe that Thein Pe bad already 
stabbed. It is quite plain that just after 
receiving this wonnd the deceased might 
call out: but it is not true to say that he 
had not yet called out, and coughed after 
receiving the slight wound on the chest, as 
Kyin Ma Shin pretends. It is, therefore, 
abundantly clear that Kyin Ma Shin's 
story of the part taken by Thein Pe cannot 
be relied upon. Moreover, it is clear that 
Kyin Ma Shin says that Thein Pe took 
Kyin Ma Shin’s dagger when he was inside 
the room and took it from Kyin Ma Shin 
himself. Hla E’s story is that he gave to 
Thein Pe Kyin Ma Shin's dagger outside 
the house. We regard these discrepancies 
as extremely important. If it be true (as we 
believe it to be proved) that Thein Pe was 

1. The King v. Nga Myo, (1938) 26 AIR Rang 177 
—176 IC 466 = 39 Or L J 581 = 1938 R L R 
190 (PB). 
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on the scene and Kyin Ma Shin’s and Hla 
E’s story is carefully tested, there is much 
ground for suspicion that between them 
they have resolved to pub the blame upon 
Thein Pe for the murder, whereas, in our 
opinion, he may very well have been the 
man in the boat and have taken no part in 
the murder at all. It was, of course, neces¬ 
sary in these narratives to show that Thein 
Pe had a dagger and, therefore, it is pre. 
tended that he committed the murder with 
Kyin Ma Shin’s dagger : bub there is a dis¬ 
crepancy as to the point in the proceedings 
at which he actually received it. And it 
seems extraordinary that Kyin Ma Shin 
should borrow Hla E’s dagger and permit 
his own to be carried by Thein Pe. It is 
quite evident, when Kyin Ma Shin’s story 
is tested, that in the absence of any corro- 
boration that Thein Pe was associated in 
this murder, the version told by these two 
persons cannot be accepted as conclusive 
against him. Thein Pe was taken to the 
police station as early as 27th September 
and his part in disposing of the jewelleries 
must, therefore, have bean known to the 
police from the first. He frankly admitted 
that he had endeavoured to dispose of the 
rings and nagats to Chinnaya Pillai and, 
on finding that he would nob purchase 
them, to Maung Shein, who is by occupa¬ 
tion a goldsmith and to whom the articles 
were sold for the sum of Rs. 87 odd. 

By reason of S. 114. Ulus, (a). Evidence 
Act, the Court is entitled to presume that 
a person who is found in possession of pro- 
petty which has been stolen (and these 
articles have been clearly identified as 
being property coming from the deceased’s 
house) is either the receiver or the actual 
thief. The nature of the presumption which 
the Court should draw in each individual 
case depends entirely upon the nature of 
the evidence adduced. Where a long inter¬ 
val has elapsed before the stolen property 
has been recovered, it is often unsafe to 
assume that the possessor was the actual 
thief. But in this case, in our opinion, the 
presumption may reasonably be entertained 
that Thein Pe was present at the theft, 
since it is most unlikely that the two other 
men, one or other or both of whom mur- 
dered the deceased, would have taken back 
the booty and disposed of it to someone, 
who was in no way concerned with their 
adventure, for disposal. What kind of theft 
was it which Thein Pe was associated in ? 

It seems clear from the statement of Hla 
E himself that originally there was merely 
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a common intention between these persons 
to commit theft and there is never any 
suggestion by any of them that it was 
thought likely that murder would be neoes- 
sary. Nevertheless, it is clear that two at 
least of them took deadly weapons with 
them. The three went at night, waiting till 
all was quiet, to the house of this elderly 
gentleman in which he lived alone and the 
nature of the theft was such that he was 
being put in fear and in restraint by all of 
them: and it would be idle to pretend that 
Thein Pe was not, in those circumstances, 
guilty of robbery. 

It is, we think, desirable to notice that, 
apart from the evidence of Hla E and Kyin 
Ma Shin, Hla E’s wife gave evidence and 
said that Thein Pe was one of the two men 
who came for her husband on the night in 
question, that she tried to persuade her 
husband not to go, that she recognized 
Thein Pe by his voice, and that they all 
went together on this expedition. There is 
also, I think, another point in the evidence 
which shows that Thein Pe was actually 
present on the expedition. He borrowed an 
auger from a neighbour, Maung Tut, at 
about the material time. This auger was 
taken by Thein Pe’s brother, Maung Hla, 
but he said in evidence that he never used 
the auger for the purpose for which he had 
requested the appellant to borrow it, as 
it was unsuitable: he says that be asked 
Thein Pe to return it to Maung Tut. There 
is therefore evidence that at the time in 
question Thein Pe had an instrument of 
the kind which be is said to have carried 
upon this expedition. 

The learned Government advocate has 
also pointed out that certain studs which 
were found in the deceased’s house were 
identical in character with those found m 
the house of the appellant and it is sug¬ 
gested that small articles like that y 70 uld 
not be given by thieves to anyone to dispose 
of and that their presence in the appellants 
bouse is a further small point for the pro¬ 
secution and shows that he was present m 
the house of the deceased. By itself we 
think this would have little weight: but 
taken in conjunction with a number of 
small points, any one of which could indi¬ 
vidually be explained, we think it falls into 
its natural place and we can have no doubt 
that the appellant was present at the scene 
of the robbery. I desire however to refer 
to two cases whioh have been the subject 
of some comment in the judgment. One is 
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the case in 13 Mad 426,^ in which a boy 
named Thevoo was kidnapped, robbed and 
murdered by three criminals. The crime 
was committed for the sake of some bangles 
which the boy wore. The appellant Sami 
made a confession in which be admitted 
his guilt so far as the kidnapping and rob- 
bery were concerned, but said he had taken 
away the bangles before the other two men 
proceeded to kill the boy and that be had 
no part in the murder. There was in this 
case independent evidence that he had been 
seen carrying the corpse and there were a 
number of circumstances which entirely 
justified the Court in coming to the conclu¬ 
sion that the evidence against the appellant 
pointed to his guilt, not only in the kidnap, 
ping and robbery but also in the murder 
charges. This case however seems to have 
been misunderstood and, it has been sug- 
gested, when stolen property is found in 
the possession of a person and it is shown 
that the stolen property belonged to some¬ 
one who was murdered at the time of its 
theft, that the presumption can be drawn 
that the possessor of the stolen property 
was not only present at the scene of the 
crime but must be taken to have an equal 
share in the murder with other persons 
who were there taking part in the theft 
some one or other of whom proceeded to 
kill the person who was being robbed. 

In 9 Pat 606® it is suggested that the 
presumption referred to in illus. (a) to 
S. 114, Evidence Act, is not confined to 
charges of theft, but extends to all charges, 
however peoal, not excluding even murder. 
I desire, with respect, but with emphasis, 
to dissent from this expression of the law. 
The highest presumption which can be 
drawn from possession of stolen property, 
by itself, and in the absence of any other 
evidence, is presence at the scene of the 
theft. Where it is shown that only one 
person is present at the scene of the theft 
and it is clear that the crime has been 
committed, it may well be that the logical 
conclusion to be drawn from that is that 
the possessor of the stolen property is the 
person who committed the crimes but, in a 
case in which there are several persons in- 
volved and the question of common inten. 
tion arises, great care must be taken not 
to assume tha t a person merely found in 

2, Qaeen-Empress t* Sami, (1890) 13 Mad 426= 

1 Weir 390. 

3. BadBaicp Singh v. Emperor, (1980) 17 A I R 

Fat 613 = 1980 Or 0 109=126 I 0 121 = 82 

Or L J 72=9 Pat 606=11 P L T 867. 


possession of stolen property should have 
attributed to him, for this reason alone, a 
common intention respecting the guilt of 
murder. For these reasons, we have set 
aside the death sentence and quashed the 
conviction under S. 302, read with 8. 34, 
Penal Code: it follows as a corollary that 
the conviction under 8. 397 must be set 
aside. But the conviction under 8. 392 will 
stand and the sentence of seven years’ 
rigorous imprisonment on the second charge 
is confirmed. 

Dunkley J.—I agree. 

S.G./R.K. Appeal partly allowed. 
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MTA BU AND MoSELY JJ, 

Daw Ein and others —Appellants. 

V. 

Daw Chan Tha and others — 

Respondents. 

First Appeals Nos. Ill and 126 of 1938, 
Decided on 21st March 1939, against de¬ 
cree of Dist. Court, Maubin, D/. 18th 
August 1938. 

(a) Mahomedan Law—Wakf-^When wakf it 
made owner it deity and not mutwalli. 

When a wak( is made, the right of the wakif is 
extinguished and the ownership is transferred to 
the Almighty. The transferee is therefore the deity 
and not the mutwalli who is merely a manager : 
AIR 1922 PC 123,BeUon. [P 367 0 2; P 368 C 1] 

(b) Wakf—Creation—Wakf made by deed 
—Registration Act mutt be enforced. 

A wakf can be created by oral declaration and 
dedication : A I R 1925 Rang 71, Rel. on. 

[P 367 0 2] 

But where wakf is made by deed the provisions 
of 8. 17 (1) (b) and 8. 49, Registration Act, must 
be enforced : A I R 1921 P G 105, Rel. on. 

[P 367 C 2; P 358 0 1) 

(c) Decree—Nature of—Suit for rents and 
profits of property held in trust which is alleged 
to have failed*—Court asked to find out whether 
plaintiff entitled to claim—Suit is not one for 
administration—Nature of decree if wakf held 
invalid. 

It is only where it is necessary that the estate 
should be administered by the Court that the 
Court may make payment of the liabilities of the 
estate and all persons who would be entitled to be 
paid may come in under the preliminary decree 
and make their claims against the estate. 

tP 368 C 1] 

Where it is not alleged that there are any debts 
due to the estate nor is the Court asked to admi* 
nister the estate but the suit is one for rents and 
profits of certain property held by defendant under 
trust which is alleged to have failed and all that 
the Court is asked to do is to decide, if the wakf is 
found to be invalid, whether plaintifi is entitled 
to what he claims, such a suit is not an adminis¬ 
tration suit; and the Court if it finds that the wakf 
is invalid should only grant the plaintiff’s claim 
and pass a prelinainary decree accordingly and for 
rents. IP 368 0 1] 
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(d) Limitation Act (1908), S. 10—Trust de» 
dared invalid—S. 10 does not apply to suit for 
rents and profits of property. 

Once a trust has been declared invalid ab initio 
S. 10 can have no application at all to a suit for 
account of rents of property held under trust : Case 
lav) relied on, [P 369 C 1] 

(e) Limitation Act (1908), Arts. 109 and 120 
—Suit for rents and prohts of land to which 
both plaintiff and defendant have claim is 
governed by Art. 120 and not Art. 109. 

Where profits claimed in a suit are not mesne 
profits at all, that is, not profits wrongly received 
by the defendants but are the rents and profits of 
land to which both the plaintiff and defendant as 
co-heirs have a claim, the Article applicable is Art. 
120 and not Art. 109 : 21 Cal 157 (PC); 23 Cal 
799; 19 A11169 and AIR 1917 Mad 901, Rel. on. 

[P 369 C 1] 

U Ze Ya (in No. Ill) and Beecheno (in 
No. 126)— for Appellants. 

P. K. Baau and U E Maung (in No. Ill) 
—for Respondents 1 aJid 5 respectively. 

U Ze Ya (in No. 126) —for Respondents. 

Mosely J. — The plaintiff Daw Chan 
Tha, the widow of U Pe a Zerbadi Mahome- 
dan who died in 1926, sued for a declara. 
tion that a wakf which she and U Pe’s two 
brothers, his other heirs, executed in 1926 
had failed, and also for her share of the 
property comprised in that wakf, that is 
to say her share of part of her inheritance, 
and for the net rents and profits of the 
property from 1926 up to recovery of pos- 
session. The suit was filed in 1937. The 
other two parties to the deeds of wakf were 
U Pe's brothers, U Hpaw who died in 
1929 and U Po Kyaw who died in 1931. 
The suit was greatly complicated because 
it was wrongly treated as an administration 
suit. There was an allegation that U Po 
Kyaw became a Buddhist in 1927 and 
questions regarding succession to bis pro¬ 
perty were gone into which were quite 
foreign to this suit. The first set of defen- 
dants were U Hpaw’s widow, Daw Ein and 
her children, and those of another, deceased 
wife of U Hpaw, U On Pe, Ma Thein Nyun, 
U Chit Pe, Ma Sein Yin and U Ba Kyin 
(defendants 1 to 6). These, except Ma 
Thein Nyun, are the appellants in Civil 
First Appeal No. Ill of 1938. Another set 
of defendants are the two daughters of Po 
Kyaw’s widow, Ma On Khet, who died in 

1937, namely Ma Aye Khin and Ma Aye 
Hla (defendants 7 and 8) who are the ap¬ 
pellants in Civil First Appeal No. 126 of 

1938. These two appeals are being decided 
in this judgment. The ninth defendant, Ma 
Than Kyi, was added on the request of 
defendants 7 and 8. She claims to be the 
child of a third wife of U Hpaw. Ma Obn 


Kin (D. W. 12 here). An issue was framed 
and decided as to her status. It was necea. 
sary to decide that question as if she is the 
legitimate daughter of U Hpaw, she is in. 
terosted in affirming or denying tha validity 
of the wakf in suit. 

The plaint set out the deeds relating to 
the wakf. These are Exs. A, B and 0, all 
unregistered deeds. By Ex. A, one Haji Ko 
Dawood was appointed as arbitrator to 
partition the estate of U Pe leaving some 
two hundred acres of paddy land and 
jewellery worth some Es. 14,000 for Lilia 
(charity). In pursuance of that agreement 
Exs. B and G were executed by the same 
parties some six weeks later. By Ex. B, 
the paddy lands mentioned in Ex. A were 
specified as 191’45 acres, and it was stipu. 
lated that U Hpaw was to collect the rentsr 
maintain accounts, make necessary dona, 
tions (it is not said to what) and to keep an 
account of the surplus funds. If he failed 
to give donations or to keep accounts it 
was agreed that the land and rents should 
be partitioned amongst the three executants 
in proportion to their shares. By Ex. 0, ib 
was agreed that the jewellery be sold (this 
has not been done), and with the proceeds 
mosques, school buildings and cemeteries 
should be built or repaired. These objects 
of the trust were copies from similar objects 
entered in Ex. A and then scored out. 

The plaint set out the heirs and legal 
representatives of U Hpaw and again those 
of U Po Kyaw, merely of course for the 
purpose of adding them as defendants. 
Para. 8 of the plaint said that Po Kyaw's- 
heirs and legal representatives were not only 
his children, defendants 7 and 8, but also 
the three male children of tJ Hpaw qua 
nephews of course and residuary heirs. lu 
para. 11 the plaint averred that the intended 
religious trust had failed owing to the death 
of U Hpaw and U Po Kyaw before tho 
agreement creating the trust was acted on 
in any way, and because of the uncertainty 
of the purpose and the contingent nature of 
the trust and non-fulfilment of its condi¬ 
tions and for other reasons. Para. 12 said 
that TJ Hpaw was in possession of the trust 
properties as manager till his death and 
since then TJ Po Kyaw’s sons, U On Pe and 
U Ba Kyin were in possession of them. The^ 
plaintiff valued her suit at over Es. 7000, 
a quarter of the value of the land 8000" 
odd, a quarter of the net rents and profits, 
and over Es# 3000, a quarter of the market 
price of the jewellery, about Rs. 19,000 in 
all. Defendants 1, 2, 4, 6 and 6, that is 
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U Hpaw's 'vvidow aud ohildren except Ma 
Tbein Nyua» in their 'written statement 
pleaded that the trust was not invalid and 
had not failed. U On Fe and U Ba Kyin 
admitted taking over the trust in manage, 
ment since their father's death. They plead, 
ed that the claim to “mesne profits" beyond 
three years was time barred. Ma Aye Khin 
and Ma Aye Hla, U Po Kyaw’s daughters, 
made common cause with the plaintiff, but 
they added that their father became a Bud. 
dhist in 1927 and made that a ground for 
assailing the wakf. (It is no ground of course.) 
In para. 4 of their written statement they 
pleaded that the suit was really a suit for 
administration of a portion of an unad. 
ministered estate and therefore it was essen. 
tial that Ma Than Kyi should be made a 
party. (It may be said here that she was a 
necessary party for quite a different reason 
as she was interested in the validity of the 
wakf.) They said that U Hpaw’s children 
were not U Po Kyaw's heirs but that they 
themselves were U Po Kyaw's sole heirs 
under Buddhist law, and finally they plead, 
ed that they “are entitled to their legiti¬ 
mate shares in all the properties involved 
in this suit.” Ma Than Kyi in her written 
statement also made common cause with 
the plaintiff, but she also pleaded that U 
Po Kyaw became a Buddhist. She set up 
her own claim as daughter and heir of U 
Hpaw. 

The ten issues framed included two issues 
as to the creation and validity of the wakf; 
(3) as to mesne profits (4 and 5) as to the 
apostacy of U Po Kyaw and its effect on 
the wakf; (7) as to what rule of law governs 
the estate of U Po Kyaw and who were bis 
legal representatives; (6) whether Ma Than 
Kyi was a necessary party and (8) whether 
Ma Aye Khin and Ma Aye Hla and Ma 
, Than Kyi were entitled to a share in the 
trust properties. (Ma Aye Khin and Ma 
Aye Hla were, in any event, entitled to some 
share.) (9) and (10) need not be specified. 
On the evidence adduced on all these issues, 
it was found inter alia that over Bs. 1000 
was said by defendants 1, 2 and 6 to have 
been spent on feeding the poor and on re. 
pairing a mosque and road, but that these 
were objects of the trust set out in Ex. G 
and not that set out in Ex.B, and therefore 
the fund of the wakf as set out in Ex. B 
had not been utilized. This I imagine is 
clearly wrong because Ex. B would allow 
expenditure on any objects of charity even 
if they were the objects more particularly 
designated in Ex. 0. But this question 


seems to be immaterial. The main finding 
of the trial Court was that the wakf failed 
altogether and were invalid because the 
deeds of wakf were not registered. This 
objection had nob been taken in the written 
statements or particularized in the issues 
but was raised in argument at the Bar. 
That, however, cannot affect the decision 
of the legal question, for, the case of both 
the plaintiff and defendants 1 to 6 through, 
out was that the wakf was created by these 
deeds. 

A wakf of course can be created by an 
oral declaration and dedication. That is 
undisputed law. I need only refer to 2 
Bang 495.^ But where the wakf is made by 
deed. Ss. I7(l)(b) and 49, Eegistration Act, 
come into operation. S. 17 (l) (b) demands 
the registration of non.testamentary in- 
struments which purport to operate to 
create or extinguish any interest of the 
value of one hundred rupees and upwards 
in immovable property. S. 49 declares that 
no document required by S. 17 to be regis¬ 
tered shall affect any immovable property 
comprised therein unless it has been regis. 
tered, and exception is made in Sec. 49 to 
cases of part performance lying under 
S. 53.A, T. P. Act. But that Section can 
have no operation here as it deals with 
cases where the transferee has, in part per. 
formance of the contract, taken possession 
of the property. 

In the case of a wakf the transferee is 
the deity, not the mutwalli who is merelyj 
a manager, vide 44 Mad 831^ at p. 840, a 
decision of their Lordships of the Privy 
Council. In 42 All 609,* another decision of 
their Lordships of the Privy Council, it was 
assumed throughout that a wakfnama or 
deed of wakf must be registered. The learn, 
ed author of Mulla’s Commentary on the 
Begistration Act {see Edn. 3, S. 17 (l) (b) 
at p. 58), has given the correct interpreta. 
tioQ of this ruling. Unfortunately the head, 
note of the case in the Indian Law Eeports 
and also in 471A 224* has given theopposite 
effect to that intended, and says that a 
wakfnama does not require registration. It 
was the trosteenama or deed of appoint, 
ment of mutwallis which did not require 
registration, see pp. 615 and 618 ibid. As 

1. Ma E Shin v. Maung &eio, (1926) 12 A I B 

Bang 71=88 I 0 167=2 Bang 495. 

2. Vidya Varuthi Thirtba v. Balueami Ayyar, 
(1922) 9 A I B r 0 123=65 I 0 161=48 I A 
302=44 Mad 681 (P 0). 

3. Muhammad Busfcam Ali Khan v. Mushtaq 

Husain, (1921) 8 A I B P C 105=57 1 0 329= 
47 1 A 224=42 All 609 (P 0). 
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was said in 44 Mad 831“ when a wakf 
is made the right of the wakif is extin¬ 
guished and the ownership is transferred 
to the Almighty. I do not refer here to the 
effect of Ss. 123 and 129, T. P. Act, as a 
wakf is not a gift but a religious trust, and 
the law concerned is by virtue of S. 13, 
Burma Laws Act, the Mahomedan law. 
That law makes no mention of writings. It 
merely lays down that a wakf may be 
made by oral declaration and dedication. 
.Therefore, although a wakf can be made 
'orally, the law applicable to a wakf made 
in writing must be the statute law of India 
and the Registration Act must be enforced.. 
The learned District Judge in the judgment 
went on to come to two other findings, 
that U Po Kyaw did not apostatize and 
that bis nephews were entitled to a share 
in his estate along with his daughters. In 
that event the learned Judge should have 
gone on to fix the fractional share to which 
the nephews were entitled, for the purpose 
of the preliminary decree. 

In my opinion, however, this question 
should not have been decided in this suit. 
This suit was not brought on as an adminis- 
tration suit and administration was not asked 
for by the plaintiff. It was not alleged that 
there were any debts due by the estate or 
that it was necessary for the Court to ad. 
minister the estate, and in fact the Court 
took no steps to administer the estate. It is 
only where it is necessary that the estate 
should be administered by the Court that 
the Court may make payment of the liabi. 
lities of the estate and all persons who 
would be entitled to be paid may come in 
under the preliminary decree and make 
their claims against the estate: vide the 
provisions of O. 20, E. 13. All that the 
Court had to do in the present case was to 
decide if it found the wakf invalid, whether 
the plaintiff was entitled to what she 
claimed. The Court had to determine whe¬ 
ther Po Kyaw’s nephews, that is U Hpaw’s 
sons, were heirs to U Po Kyaw’s estate. As 
I have said they were already admittedly 
entitled to come on the record and dispute 
the plaintiff’s claim as the legal representa. 
tive of U Hpaw. On the District Court 
coming to a finding that the wakf was in¬ 
valid it should only have granted the plain¬ 
tiff’s claim and passed a preliminary decree 
accordingly and for accounts of rents and 
profits. Purther embarrassment in the pre- 
sent case is caused by the fact that U Po 
Kyaw left a separate estate and the deci¬ 
sion on the validity of this wakf and on 


the share of U Po Kyaw and his heirs 
under the wakf estate would determine and 
be res judicata in any proceedings as be. 
tween the heirs under U Po Kyaw’s sepa- 
rate estate. The decision that TJ Hpaw's 
sons are heirs to U Po Kyaw’s estate can¬ 
not be allowed to stand and I note that U 
Zeya, the advocate for U Hpaw’s widow 
and children, the appellants in Civil First 
Appeal No. Ill of 1938, agrees to this 
finding. In any event it would have had to 
be set aside and this will be ordered 
accordingly. 

As regards Ma Than Kye the case is dif. 
ferent. As I have said she bad to be admit- 
ted into the record for the purpose of 
admitting or denying the validity of the 
wakf and for that purpose her status had 
to be determined. The trial Court found 
that she bad proved that she was the 
legitimate daughter of U Hpaw. Two 
reasons are given: the first is that the 
heirs of U Hpaw admitted that in acoor- 
dance with Ex. A, Ma Than Kyi as a niece 
of U Pe received her share of his estate, 


some Bs. 5400. The other reason is that 
she had all along been living with U Po 
Kyaw and his family. The evidence as to 
Ma Than Kyi’s legitimacy is not volumi. 
nous. But her status never seemed to have 
been closely questioned in the case. All 
that Ba Kyan, for example, said was that 
he did not know whether her mother had 
been married to U Hpaw or not. The case 
for Ma Than Kyi is that her mother Ma 
Ohn Khin (D. W. 12) married U Hpaw in 
1918 in the mosque at Maubin by Maho¬ 
medan rites. This was a year before Ma 
Than Kyi was born. Ma Ohn Kin says that 
she lived with U Hpaw for about three 
years and then left him because he illtrea- 
ted her. She now describes herself as a 
Buddhist and has iremarried. She was 
hardly cross-examined. She said that a 
Moulvi performed the ceremony and that 
she got jewellery as her dower and that 
she was not given any Indian name. This 
Moulvi should have been a witness but she 
was not even cross-examined as to who he 


was or whether there were any witness^ 
at the ceremony. Ma Aye Khin, defendant 7 
stated that Ma Ohn Kin was first married 
''according to Burmese custom” in her vil¬ 
lage and about two months later she w^ 
brought to Maubin where she was married 
by Mahomedan rites. Ma Aye Khin was 
not present at the ceremony but she was in 
a position to know of the marriage and^ of 
Ma Ohn Kin’s repute as wife 8Uid being 



1939 

treated as ^ife. After Ma Oha Kin left, Ma 
Than Kyi was brought up not by her step, 
mother but by U Po Kyaw and his wife 
where indeed she may have been more 
happy. It appears to me that upon this 
evidenoe particularly, coupled with the fact 
that Ma Than Kyi was given her share on 
U Pe's death without dispute, sufficient 
proof was given of the legitimacy of her 
mother's marriage. 

The learned Judge allowed the plaintiff 
a quarter share in the property as claimed 
ftnd to *‘aa equal" share, that is to say a 
quarter share in the rents and profits from 
the date of U Pe’s death to the date of 
decree. The decree, I note, orders that the 
defendants would be given their respective 
shares under Mahomedan law, though it 
never went on to define their shares as 
should have been done, and ordered a com. 
missioner to partition the plaintiff’s share 
and to take an account of the rents and 
profits. Had the trust been a valid one, U 
Ohn Pe and U Ba Kyin would admittedly 
have been trustees de son tort, but it cannot 
be gainsaid that once the trust has been 
declared invalid ab initio, S. 10, Limitation 
Act, can have no application at all. This 
was laid down in 23 Bom 725“* by their 
Lordships of the Privy Council. The earliest 
decision on the subject is 4 Gal 455^ at 
p. 466 followed in 8 Cal 788,® and in addi. 
tion I will only refer to 31 Bom 222^^ and 
37 Bom 447.® The order therefore directing 
an account of profits for eleven years prior 
to the suit cannot be upheld. It is argued 
for the appellants in Civil First Appeal 
No. Ill of 1938 that Art. 109 applies, but 

this is clearly wrong. The profits in question 
are not mesne profits at all, that is to say 
not profits wrongly received by the defen¬ 
dants. They are the rents and profits of 
land to which both the plaintiff and defen. 
dants as co.beirs have a claim and the 
Article applicable is Art. 120; vide 21 Gal 
157,® a decision of their Lordships of the 

4. Baaohord&s Vandravandas t. Paravatibai, 
(1890) 33 Bom 726 = 26 I A 71=1 Bom L R 
607 = 7 Sat 643 (P 0). 

6. Kherodemone; Doaseev. Doorgamoney Doasee, 
(1879) 4 Gal 465 = 3 0 L B 816. 

* 6. Bemangini Daal v. Nobin Ohand Ghose, (1882) 
8 Oal 788 = 11 0 L B 870. 

' 7* Mathutadaa Domodardas v. Vandrawandaa 
Sandeiji,- (1907) 81 Bom 222 = 8 Bom L R 
828. 

-S. Mahomed Ibrahim ▼. Abdol Latiff, (1913)37 
Bom 447=17 10 689=14 Bom L B 987. 

*9, Mohamed Bi^t Ali v. Eaein. Sana, (1894) 21 
Oal 167=20 IA 166 = 6 Bat 374 (P 0 ). 

1989 B/47 & 48 
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Privy Council. 23 Gal 799,^® 19 All 169"! 
and 39 Mad 54.'^ 

The preliminary decree of the trial Court 
therefore will be altered to one declaring 
that the plaintiff is entitled to a quarter 
share of the properties described in Sch. A, 
and to a quarter share of the rents and 
profits derived from them from six years 
prior to the date of suit, 29bh October 
1937, to the date of the decree of the trial 
Court, and a commissioner will be appoint, 
ed to partition the plaintiff’s share and to 
take accounts of what part of the property 
comes into the hands of the defendants, etc. 
and an account of rents and profits from 
that that will have come into the hands of 
any of the defendants from six years before 
the date of institution of the suit until 
decree. As to costa it was ordered that the 
plaintiff was entitled to proportionate costs 
payable out of the estate, and those costs 
in the trial Court will be maintained. As to 
the costs of appeal, the appellants in Civil 
First Appeal No. Ill of 1938 have been 
about a quarter successful and will there, 
fore pay half the respondents’ costs of this 
appeal. As regards the costs of Civil 
First Appeal No. 126 of 1938 the appel¬ 
lants have been successful but the trouble 
that befell them was largely due to them, 
selves, and it will be ordered that the 
parties do bear their own costs of this 
appeal. 

Mya Bu J. — I concur. 

N.S./b.k. Decree altered, 

10. Robert Watson & Co. Ltd. v. Ram Ohand 

Dutt, (1896) 23 Cal 799. 

11. Umardaraz Ali Ehan v. Wilayat Ali Khan, 
(1897) 19 All 169 = 1897 A W N 34. 

12. Madar Sahib v. Kadet Moideen Sahib, (1917) 

4 A 1 B Mad 901=33 I 0 705=39 Mad 54. 
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Roberts 0. J. and Donklet J. 

Damjee — Appellant. 

V. 

Maung Hla Sein — Respondent. 

Civil Miao. Appeal No. 19 of 1939, 
Decided on 8th May 1939, from order of 
Commissioner for Workmen’s Compensa. 
tion, Prome, D/- 16th February 1939. 

Workmen** CompencaUon Act (1923), Sa. 3 
end 2 (1) (d)—Object of awarding compenia* 
tion—Queation of dependency U one of fact*^ 
On evidence, fact of dependency held not 
proved—Hucband held not entitled to elaiat 
compensation. 

The purpose of the flistube la awarding oompen- 
sation is not to give solatium to a relative of a per¬ 
son who is an employee and has been fatally 
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injured, bufc something to replace the actual loss 
which be or she has suffered. The question of 
dependency is a question of fact which must be 
decided in relation to the particular circumstances 
of each given case. [P 370 C 2] 

A person made an application for compensation 
for the death of his wife on the ground that she 
met her death in course of her employment. He 
did not set out in his application any grounds for 
showing that he was in fact dependent on his 
wife. In his statement before the commissioner he 
merely said that he and bis wife used to pool their 
earnings which went into a common pot. But 
besides this there was nothing more to suggest that 
he had suffered at all pecuniarily by reason of his 
wife’s death : 

Held that the fact of dependency had not been 
proved and hence the husband was not entitled to 
claim any compensation: (1911) A C 665, Ref, 

[P 370 0 2; P 371 C 1] 

Foucar — for Appellant, 

Roberts C. J. — This is an appeal by 
Mr. Daznjee, who was at all material times 
the proprietor of the Kothanng Mill in 
Frome, against an award of the Commis- 
sioner in workmen's compensation matters 
whereby the respondent Maung Hla Sein, 
who alleged that his wife Ma E Mi had 
met with an accident in the Kothanng 
Mill, being a "workman” within the mean¬ 
ing of the Act at that time, was entitled to 
compensation. Ma E Mi died on 23rd Jnly 
1938 and certainly met with some accident 
on 20th July of that year in the mill, the 
exact nature of it has been a matter of the 
widest possible controversy and every possi¬ 
ble point of view has been taken into con. 
sideration by the Commissioner, including 
statements in evidence of expressions of 
opinion, all and sundry, connected or 
unconnected with the matters at issue. 
There is no doubt that the learned Com- 
missioner has done his utmost to get to the 
bottom of the disputed matters, hut we 
think that, having regard to the require- 
ments of the Workmen’s Compensation Act, 
the real question might have been solved 
with somewhat greater readiness than was 
shown. By Section 2 (l) (d) of the Act, it 
appears, according to sub-para. 1 of that 
Section, that the husband of a workman is 
not prima facie a dependent within the 
meaning of the Act, but according to sub¬ 
para. 2, that, if in part dependent on the 
earnings of the workman at the time of her 
death, the husband is a dependent. And 
before any question arose as to what hap¬ 
pened inside this rice mill, it might, I 
think, have been more simple and helpful 
to observe what the nature of the appli¬ 
cation made by the husband was. He first 
of all wrote a letter, which is at page 3 of 
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the record, in which nothing is said aboutF 
dependency, and when he made bis appli¬ 
cation on Form G, did not there say more 
than that "the applicant is the husband of 
the deceased workman.” Later, in para. 7, 
be requested the Commissioner to deter*' 
mine whether the applicant was dependent 
on the deceased; that is to say he set oat 
in his application no grounds whatever for 
showing that he was in fact dependent 
upon his wife. Then he came to make his 
first statement on 23rd November 1938». 
and in the course of that statement, ha 
did not say at all that he was dependent, 
upon bis wife. When the matter came to be> 
heard in the Workmen’s Compensation 
Court at Prome, what he says is set out at 

the very bottom of page 10 where he says: 

My ^ife was paid six annas a day and wages 
were paid every ten or fifteen days* My wife had 
been working without a break in the mill for from 
four to seven days before her death. I work as a 
cooly: my wife and I used to pool our earnings and 
our earnings went into the common pot- 

That was all the evidence given before 
the Commissioner on the question of depen. 
denoy and, in our judgment it is by no 
means sufficient to establish a condition of 
dependency as a fact. It has always been 
said that the question of dependency is a 
question of fact which must be decided in 
relation to the particular circumstances of 
each given case. Every man la obliged to 
maintain his wife: but in this instance tbo 
applicant has never suggested that he had 
to have recourse to her earnings to do so, 
and still less has he suggested that withoat 
the contribution of the deceased he would- 
be unable to live as well as he lived before. 
It has not been said that the wife, earning.' 
six annas a day, worked in suoh a way and 
with such regularity that she ever received 
Rs. 11-4-0 or anything like it during the 
course of any one calendar month ; in faot» 
it appears that her attendance at the mill 
(if she was working there at all) was spo¬ 
radic and that she had not been there very 
long before she met with this unfortunate 
injury. From the evidence it is clear that 
the applicant was in no position to gain 
anything from her earnings which would 
put him in a better position and which he 
has lost by the event of her death. And it 
must be borne in mind that the purpose of 
the statute is not to ^ve solatium to a 
relative of a person who is an employe and 
has been fatally injured, but something to 
replace the actual loss which ho or she has 
suffered. There may be room for oanyaSMng 
the opinion that in this respect the Act is* 
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harsh) but we have to administer the Aot 
as we find it : and there oan be no donbt 
that in deciding the question of dependenoy 
the law is the same in this country as in 
England. We have been referred to the case 
in (1911) A 0 665^ in which Lord Loreburn 
pointed out that where the costs of the 
maintenance of a son was as such as the 
wages which he gave to his father, a County 
Court Judge was entitled to find, upon 
those facts, that there was no dependenoy 
at all. It has never been shown, either to 
the Commissioner or to us, that this man 
received more than was enough to keep his 
wife or that he has suffered at all pecu¬ 
niarily by reason of her death : and we 
think therefore that the learned Commis- 
sioner was wrong in assuming that the fact 
of dependenoy had been proved before him. 

In ordinary circumstances it would be 
unnecessary to make further comment, but 
I think it is desirable, in view of certain 
other matters which appear from the jndg. 
ment, to make one or two additional re¬ 
marks. First of all, if the fact of dependency 
had been proved, the task of the learned 
Commissioner would have been to calculate 
the wages by the method which is laid 
down in S. 6 (b), Workmen’s Compensation 
Act. He would notice from the evidence 
that the continuous period of service im- 
mediately preceding the fatal accident was 
less than one month : and he would there¬ 
fore have to compute the monthly wages of 
the deceased and he would have to find the 
average monthly amount which was being 
earned by another workman employed on 
the same work by the same employer or, 
alternatively, on similar work in the same 
locality. No attempt was made to satisfy 
any of the requirements of the Aot, but the 
learned Commissioner, having discovered 
that the woman in question earned six 
annas a day, proceeded to translate that 
into Bs. 11-4.0 a month and then looked 
up the corresponding figure in Sch. 4 and 
made that the ground of his award. This 
was an inaccurate way of dealing with the 
requirements of the Act. In my opinion, it 
was really beside the point to examine at 
all the difficult question as to how these 
injuries came about. Bub it may be noted 
that, assuming that the Commissioner was 
satisfied on the question of dependency and 
was satisfied that the deceased woman was 
an employee at the mill and not a tres. 

1. Tamworth OoUieiy Oo.Xfcd. v.Hall, (19n)A'0 
666=81 Xj J E B 159 = 105 L T 449=56 B Z 
616=1912 WO Rep 79. 
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passer as alleged by the appellant, it would 
not very much matter whether she slipped 
and fell or whether she was injured, while 
washing, from the bursting or breaking of 
an exhaust pipe and consequent injury to 
her head and from the efiect of steam. But 
the investigation appears to have proceeded 
rather on the footing that the employers 
were in some way negligent and that being 
so, care must be taken to investigate the 
exact source of the injury which the da- 
ceased workman sustained ; but, as I say, 
once proved she was an employee and 
that the accident arose in and out of the 
course [of her employment, this prolonged 
investigation would have been unnecessary. 

In the result, as we are satisfied that, 
whatever may be the true explanation about 
other matters, as the applicant was far from 
proving that he was dependent upon the 
deceased at the time of the accident which 
she received, this application should have 
been dismissed, and we must therefore 
order, in so far as the award to the appli¬ 
cant of Bs. 550 is concerned, that this order 
should be set aside : no order as to the 
costs here, and. so far as the costs in the 
lower Court are concerned, if they have 
been paid, the appellant is, in strictness, 
entitled to them. 

Duiykley J.—I agree that the respondent 
failed to establish bis right to bring the 
petition and that therefore on this ground 
the petition must be dismissed and that the 
appellant must be awarded costs before the 
Commissioner. 

n.s./r.k. Order of compensation 

set aside, 
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Baguley J. 

Basool Bhai — Appellant. 

V. 

The King. 

Criminal Appeal No. 1019 of 1938, Deoi. 
ded on 23rd December 1938, from order of 
Second Addl. Magistrate, First Class, Ban. 
goon, D/. 8th August 1938. 

(a) Evidence Act (1872), S. 132 ~ S. 132 
overrides provisions of Penal Code—Protection 
given by S. 132 must be claimed directly or 
indirectly in some way or other — Witnesses 
hesitating to answer for fear of legal conse¬ 
quences—Court telling them to answer — Pro¬ 
tection of witnesses under S. 132 is complete. 

' The Evidence Act being a special Aot with re¬ 
gard to special class of defamation arising out of 
depositions made in Court by witnesses would 
certainly override the provisions of the Pena] 
Code. The Penal Code contains no exception itt 
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favour of statements made in evidence in Court 
to give them absolute privilege, but there can 
be no doubt that S. 132. Evidence Act, if it ap- 
plies, gives complete protection against criminal 
prosecution. The protection given by S. 132 must 
be claimed directly or indirectly in some way or 
another. If the witnesses object to answering any 
particular question on the ground that a true 
answer to it may render them liable to legal con¬ 
sequences and they are then told by the Court to 
answer, their protection under S. 132 is complete. 
There can be no further protection given outside 
S. 132 ; AJB 1926 Bom 141 (F B) ; A I R 1924 
All 381 and AIR 1929 Mad 236^ Bel. on; 36 
Mad 226, Dissent. [P 372 0 2 ; P 37 3 0 2 ; 

P 374 C 1] 

(b) Penal Code (1860), S. 499, Exception 9 

Defamatory statements made by witness in 

answer to questions by Magistrate or Public 
Prosecutor — He is entitled to presumption of 
good faith. 

Where defamatory statements are made by wit¬ 
ness in answer to questions put to him by the 
Magistrate or by the Public Prosecutor be is enti¬ 
tled to the benefit of an initial presumption of 
good faith. There would be a presumption that 
what the witnesses said was said bona fide in the 
protection of their own interests and they would 
therefore be protected by the provisions of the 
Exception 9 to S. 499, Penal Code : A I R 1925 
Bang 360, Bel. on. 374 0 1, 2] 

(c) Defamation — Prosecutor or plaintiff 
should be ready to go into witness-box to sub¬ 
mit to searching cross-examination. 

In a case of defamation it is always necessary 
that the prosecutor or the plaintifi, according to 
whether the case is a criminal or a civil one, 
should be ready to go into the witness-box and 
submit to the most searobing cross-examination. 
In a vast number of these cases the character of 
the complainant is the thing which requires to be 
most meticulously gone into, [P 375 0 1] 

(d) Penal Code (1860), S. 499, Exception 9 
^Burden of proving exception is on accused. 

The burden of proving the exception lies upon 
the accused. Hence the burden is on accused of 
proving that the accused really, honestly and in 
good faith believed the truth of the accusation 
which he made. [P 375 0 2] 

Foucar “ for Appellant. 

Auzam — for Respondent. 

Judgment. — The appellant has been 
convicted under 8. 500, Penal Code, and 
sentenced to pay a fine of Rs, 100 for defa¬ 
ming the complainant, Lall Khan. The 
defamation complained of was contained in 
statements which the accused made when 
examined as a witness in a certain criminal 
case (Criminal Regular Trial No. 419 of 
1937. Fifth Additional Magistrate, Ran¬ 
goon). In that case the accused was the 
complainant. A gang of men were sent up 
for trial on a charge of dacoity, the facts 
being that the present appellant had a hotel 
or restaurant and this gang of men with 
others came to the hotel and all of a sudden 
began smashing everything within reach, 
assaulted the servants and in the end car¬ 


ried ofi money out of the till. The present 
accused, after stating what he knew of the 
actual facts, was, it appears, asked if he 
could give any reason for the extraordinary 
conduct of the gang and he then came out 
with the statements for which he is now 
being prosecuted. These statements are, per 
se, undoubtedly defamatory of the present 
complainant, Lall Khan. 


It is not easy to find out the exact posi¬ 
tion in which witnesses are with regard to 
the statements which they make when 
giving evidence in Court. There can be no 
doubt that if they object to answering any 
particular question on the ground that a 
true answer to it may render them liable 
to legal consequences and they are then 
told by the Court to answer, their protee- 
tion under S. 132, Evidence Act, is com- 
plete. The Evidence Act is an Act dealiDg| 
with a particular matter and it was passed 
in 1872, 12 years after the Penal Code was 
passed. The Penal Code deals with defama¬ 
tion in general and therefore a special Act 
with regard to the special class of defama¬ 
tion arising out of depositions made in 
Court by witnesses would certainly over¬ 
ride its provisions. The Penal Code con¬ 
tains no exception in favour of statements 
made in evidence in Court to give them 
absolute privilege, but there can be no 
doubt that 8. 132, Evidence Act, if it ap¬ 
plies, gives complete protection against cri¬ 
minal prosecution. It seems however to be 
the view of all the High Courts that the 
protection given by 8. 132 must be claimed 
directly or indirectly in some way or 
another. In 50 Bom 162' a Full Bench of 
the Bombay High Court held that: 

Belevact statements made by a witness on oath 
or solemn affirmation in a judicial proceeding can¬ 
not be held to be protected by the proviso to 8.182, 
Evidence Act, in oases where the witness has not 
objected to answering the question put to him. 


In 46 All 254^ a Bench of the Allahabad 
Sigh Court held that: 

Whether or not a witness is “compelled*’ within 
ihe meaning of 8. 132, Evidence Act, 1879, to 
knswer any particular question put to him while 
n the witness-box is In each ease a question of 
;act, although it may be said that in the case of an 
>rdiDary layman unacquainted with the technical 
jerms of this Section, be is “compelled” to ansv^t 
)n oath questions put either by the Court or by 
jounsel. _ 

1. Bal Shanta v. Umrao Amir Malik, ( 1926 ) 18 
AIR Bom 141=93 I 0 161=60 Bom 162=97 
Or L J 423=98 Bom L B 1 (F B). 

9. Emperor v. Banarsi, (1994) 11 A I B AU 88^ 
77 1 0 829 = 25 Or L J 477 =46 All 964=99 

A £i J 144. 
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This Benoh overruled an earlier deoision 
of a single Judge of that Court to the effect 
that protection need not be claimed. In 62 
Mad 432^ a Bench of the Madras High 
Court held that: 

A witness who answers a question or questions 
put to him by counsel without seeking the protec¬ 
tion of S. 192, Evidence Act, is not entitled to that 
protection. 

This Benoh was prepared to take a view 
very much in favour of the witness and to 
extend the protection widely. They did not 
consider it necessary for the witness to 
refuse to answer and claim protection in so 
many words. On page 437 of the Report 
occurs the passage: 

Ths proviso proteots him from arrest or prose¬ 
cution or proof of the statement in criminal pro* 
oeedings against him except as to perjury. The 
compulsion contemplated in S. 182 is something 
more than being put into the box and being sworn 
to give evidence; the compulsion may be express 
or implied. It is not necessary that the oompul* 
eion must be in any set form of words or that the 
asking for protection should be in a particular 
form. If the witness is made to understand that 
be must answer all questions without exception, 

it would amount to compulsion.If he hesi* 

tates to answer and the Court tells him he must 
answer the question, I would hold that that hesi¬ 
tation and the direction of the Court to the wit* 
ness to answer would bring the witness within the 
proviso. 

I do nob think it would be safe to extend 
the protection under 8. 132 further than 
the Madras Bench was prepared to extend 
it. The view which that Benoh took of the 
Section I should term, with respect, a rea¬ 
sonable one. In the present case there is no 
suggestion that there was any claim to 
protection made or hesitation on the part 
of the witness in answering the questions 
which would bring into effect the provisions 
of Section 132. 

There is another point that must here be 
dealt with. There is a pronouncement of 
the Privy Council to be found in 17 W R 
283* in which there is what appears to be 
a very definite principle laid down. That 
was a case in which a suit for damages for 
defamation was brought arising out of 
statements made in judicial proceedings. 
This would, of course, be governed by the 
law of torts which, in this country, is the 
same as the law in England, the law of 
torts not having been codified in any^ way. 
There is however a clear and unequivocal 

3, Feddabba Beddi v. Varada Beddi, (1929) 16 

A I JR Mad 286=116 I 0 337=30 Or L J 613 

=66 M L J 670=62 Mad 432. 

4. Baboo Gunesh Dutt Biogh v, Mugoeeram 

Chowdry, (1872) 17 W R 283=11 Beng L R 

821 (P 0). 


statement in the judgment, which is based 

upon grounds of public policy 
that it conceiuB tbo publio and tbd administration 
of justice that witnesses giving their evidence on 
oath in a Court of justice should not have before 
tbeir eyes the fear to being harassed by suits for 
damages; but that the only penalty which they 
should Incur if they give evidence falsely should 
be an indictment for perjury. 

This statement would appear to override 
to a certain extent the Penal Code with 
regard to the law of defamation. It would 
give absolute privilege to witnesses who 
make statements on oath in Court and free 
them from liability to any judicial proceed¬ 
ings except a prosecution for perjury. This 
principle however has nob been followed 
in its entirety in India. It was referred to 
by a Special Benoh of the Calcutta High 
Court in 48 Cal The judgment was 
one by Mookerjee Ag. C. J. on pp. 409 and 
410 and this pronouncement was, if I may 
say 80 , ignored. After setting out the pass¬ 
age I have already quoted, the judgment 
goes on to say : 

This, in the absence of legislation on the sub* 
ject of civil wrongs, is, if we may say so without 
impropriety, a perfectly legitimate process, but if 
we were to read into tbo provisions of the Penal 
Code an exception which finds no place therein 
.... the operation would in essence be legislation 
in the guise of judioial interpretation. 

The case in 17 W R 283* was decided on 
25bh January 1872 aod I am unable to 
trace the date of the facts which formed 
the basis of it. The same case had been 
before the Courts for a long time and there 
is a report of it in 6 W R 134® and that 
was an appeal from a decision of the prin¬ 
cipal Sudder Ameen, dated 24th June 1865, 
but there is no date in the judgment show¬ 
ing when the actual defamation complained 
of took place. Knowiog how cases do drag 
on from year to year, it seems to me possi- 
ble that the defamation may have been 
committed before the end of 1860 when 
the Indian Penal Code received the assent 
of the Governor.General in Council. 

Be that as it may, there is no doubt 
that the facts which gave rise to that case 
took place before the Evidence Act came 
into force in 1872 and if on principles of 
publio policy there was intended to be 
some protection given to witnesses outside 
and beyond the provisions of the Penal 
Code, now that that protection has been 
clearly defined in S. 132, Evidence Act, 

5. Batish Ghandra v. Bam Doyal, (1921) 8 A I R 

Cal 1=69 1 0 148=22 Cr L J 81=48 Cal 368 

=32 C L J 94=24 C W N 982 (S B). 

6. Muguee Bam Obowdhry v. Gonesh DuttSingh, 

(1866) 6 W B 134. 
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which is a complete Code dealing with the 
law of evidence, there can be no further 
protection given to witnesses outside S. 132. 
For this reason I would hold that in this 
case the appellant cannot claim any protec. 
tion under the law relating to evidence. 
He must stand or fall by the law laid down 
in the Penal Code. With respect I am en¬ 
tirely unable to agree with the principle 
laid down in 36 Mad 216^ that ; 

Although the English doctrine of absolute privi¬ 
lege is not expressly' recognized in the Section 
(S. 4991. P« C.) it does not necessarily follow that 
it was the intention of the Legislature to exclude 
it from the law of this country. 

In the present case when formally 
charged the accused pleaded that the impu¬ 
tations which he made were true. It is 
however quite clear that, in addition to 
truth, he was pleading that the imputa¬ 
tions were made in good faith for the pro¬ 
tection of his interests. This appears in 
the preliminary judgment, dated 4th Febru¬ 
ary 1938, of the Magistrate who tried the 
case and also appears in the judgment 
which is the subject-matter of the present 
appeal. It is of interest to note that the 
prosecution in the former case was con¬ 
ducted not by an advocate briefed by Rasool 
Bhai but by the Public Prosecutor. I 
mention this because a distinction may be 
drawn between a witness answering ques- 
tioDS put to him by an impartial person 
like a Magistrate or a Public Prosecutor, 
and a witness answering questions put to 
him by an advocate whom he had himself 
briefed and who may have been instructed 
with a view to leading him up to the defa- 
matory statement which he wished to make. 
The Public Prosecutor has been examined 
as a witness in this case for the defence, 
and although his memory is, of course, not 
very distinct on the point he says that 
when he asked Basool Bhai if he could ac¬ 
count for the brawl, Rasool Bhai then began 
to make the statements complained of and 
he thinks that the Court put certain ques¬ 
tions to him to elicit some portion of the 
answers recorded, although he could not 
say which particular statements were made 
in answer to himself or in answer to the 
Court or entirely voluntarily. I think it 
must be held for the purpose of this appeal, 
as the benefit of any doubt must be given 
to the accused, that these statements were 
made in answer to questions put to him by 
the Magistrate or by the Public Prosecutor. 
In these circumstanoea the Public Prose- 
7. In re Venkata Reddy, (1913) 86 Mad 216=sl4 
I 0 669=23 M L J 39=18 Or L J 275, 


cutor being, as I have said, an impartial 
official, I think the accused was entitled to 
the benefit of an initial presumption of 
good faith as laid down in an unofficially 
reported case of this Court, 4 Bur L J 
181.^ In this case lb was pointed out that 
generally speaking there would be a pro. 
sumption that what the litigants said was 
said bona fide in the protection of their 
own interests and that they would there, 
fore be protected by the provisions of 
Exception 9 to S. 499,1. P. 0. 

It is unfortunate that this case has really 
been tried in what 1 can only describe as 
rather a niggling manner. The parties 
seem to have been governed by words. 
This is a fault, I fear, which is not confined 
entirely to the Courts. Words, in them- 
selves, are mere sounds which by oonven. 
tion represent facts and ideas. Basool Bhai 
had had his restaurant smashed up and he 
knew, as well as the Magistrate who tried 
the case arising from that fracas, that the 
people who broke up his restaurant were 
not doing it on their own initiative and 
that there was some one behind them. The 
judgment of the Fifth Additional Magis¬ 
trate in Criminal Regular Trial No. 4X9 
makes this quite clear, although the Magis¬ 
trate took rather a peculiar view in appear, 
ing to think that the hired gang who 
created the distnrbance, being a hired gang 
were entitled to be let off easily. Basool 
Bhai was asked if he knew what was be- 
hind this affair and the idea which be 
intended to convey was that Lall Khan 
was the man who incited these hooligans 
to smash up bis restaurant, but, instead of 
saying that, he makes specific charges of 
Lall Khan and his brother frequenting the 
hotel and not paying for their meals. He 
then describes them as gondas and only 
after that he makes one very definite 
charge that Lall Khan sent his brother, 
Gul Khan to demand Rs. 100. To any ordi¬ 
nary person however the real gravamen of 
the charge was that Basool Bhai said Lai 
Khan had had his (Basool Bhai’a) restau¬ 
rant smashed up and in any ordinary form 
of pleading I should imagine that thu 
would have been put in as an innuendo. 
The original question would have been 
given ; the various statements made after¬ 
wards would have been set out and^ then, 
judging by the form given in Archibalds 
Criminal Pleading, Edn. 30, p. 1270, there 

8. Sayed Ally v. Emperor, (1925) 12 A I R 

360=94 I 0 600=27 Or D J 648=4 But L J 
181. 
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•would have been the explanation (meaning 
thereby that Lall Khan had incited these 
hooligans to break up his restaurant). Had 
the case been a oivil one this would have 
been pleaded as the innuendo: instead of 
whioh the oase goes on with regard to 
'Questions of whether Lall Khan or his 
durwan had a oup of tea and did not pay 
for it, etc. eto. 

In argument before me great stress was 
laid on the word “gonda” but the extra¬ 
ordinary thing is that the complainant 
himself failed to give a satisfactory ex. 
planation of it. It means something bad 
and that seems to be as far as we can go. 
The Magistrate who tried the original oase 
refers to the word as meaning a bully and 
Lall Khan seems to have adopted the same 
interpretation. His witness, Khan Baha¬ 
dur Ali Bhai Mahomed, states it means a 
bad hat, whioh is not very explanatory. 
The next witness, N. A. Butt, said it meant 
a rogue, and witness Bsoof Sulaiman Mayet 
said a *'gonda" means "a homeless wan¬ 
derer living on looting and sleeping on 
side pavements.” This description obvi- 
ously dhnnob apply and could not be made 
to apply to the prosecutor who said ha 
pays corporation tax amounting to Rupees 
2500 a year and over Bs. lOOO a year as 
ground rent bo the Rangoon Development 
^rust. I think the best way to deal with 
this oase is to regard all these statements 
together as’ conveying the innuendo that 
Lall Khan was the man who had instigat¬ 
ed the band to break up the restaurant. 

In a oase of this kind it is always neces- 
sary that the prosecutor or the plaintiff, 
according to whether the case is a criminal 
or a civil one, should be ready to go into 
the witness-box and submit to the most 
searching cross.examination. In a vast 
number of these cases the character of the 
complainant is the thing which requires to 
be most meticulously gone into. In this 
case the complainant was very ill-advised 
in allowing his advocate to interrupt and 
object to questions, and the Magistrate was 
ill-advised in allowing these objections. The 
complainant certainly did not err on the 
side of over-frankness. He has had close 
.connexion with Rasool Bhai for 12 or 14 
years, having been one of his regular em¬ 
ployers. When asked if he could account 
for Basool Bhai’s having turned against 
him he professed complete ignorance, say¬ 
ing cannot say accused made defama¬ 
tory imputations against me.” It is difficult 
•to believe that he is really ignorant of the 


reason for his formerly trusted servant 
turning against him. (After discussing some 
evidence his Lordship proceeded further.) 
The accused in this case is pleading a 
defence by way of exception. The burdeni 
of proving the exception therefore lies 
upon him. The extent to whioh ho has got 
to prove it is laid down in 14 Hang 666. 
In view of the initial presumption whioh 
arises in the accused’s favour, as laid down 
in 4 Bur L J 181,® the burden of proving 
that the accused really, honestly and in 
good faith believed the truth of the accusa¬ 
tion which he made, viz. that the complain¬ 
ant instigated this attack on his restaurant, 
is not a heavy one and, having regard to 
the unsatisfactory nature of the evidence 
given by the complainant in the cross- 
examination, I think there is a definite 
doubt as to the guilt of the appellant. 
I therefore set aside the conviction and 
sentence and acquit him. The fine which 
has been paid will be refunded. 

D.S./b.K. Conviction se t aside. 

9. Emperor v. U Damapala, (1937) 24 A I R 
Rang 83=168 I 0 193=38 Ct L J 524=U 
Rang 666 (F B), 
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Mariam Bihi and another —Appellants. 

V. 

Cassim Sbrahim Malin and another — 

Respondents. 

First Appeal No. 144 of 1937, Decided 
on 9bh December 1938. 

(®) Court-feea Act (1870), S. 7, Scb. 1, Art. 
1 — Art« 1 impofei liability and li not inataly 
auxiliary to Section 7. 

Article 1 of Sch. 1 ie not merely auxiliary to 
S. 7 because the Schedules to the Act, when read 
with Bfl. 4 and 6 of the Act, do impose a liabi¬ 
lity. 8. 7 refers only to suits and in certain oases 
specifically mentioned, memoranda of appeal. The 
fees chargeable in respect of all other documents 
are those laid down in the Schedules to the Act, 
liability being, imposed by the Schedules read with 
S. 4 or 8. 6 as the case may be : 27 All 4>i7 and 
29 Mad 367, Bef. [P 376 0 1] 

(b) Courl-feoi Act (1870), Scb. 1, Art. 1 
Crois-objection is chargeable with court-fee 
calculated ad valorem on amount of subject- 
matter in dispute in cross-objectioo. 

A cross-objection must be chargeable with a 
court-fee calculated ad valorem on the amount of 
the subject-matter in dispute. “The subject-matter 
in dispute” means the eubjeot.matter in dispute 
in the cross.objectIon : AIB 1925 Rang 145, 
Bel. on. tP 376 0 23 

Bajagopal for Advooate-General — 

for Appellants. 

Clark and P. B. Sen — /or Respondents. 
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Judgnient. — The question referred to 
me for decision, under the provisions of 
S. 5, Court, fees Act, arises out of a cross, 
objection which has been filed by the res¬ 
pondents in Civil First Appeal No. 144 of 
1937. The suit out of which this appeal 
arises was a suit for the administration of 
the estate of a deceased person and ac¬ 
counts. By the preliminary decree the res¬ 
pondents (who were the defendants), have 
been ordered to pay to the appellants, (who 
were the plaintiffs) a sum of Es. 2380 as 
special costs in any event, the ordinary 
costs being ordered to abide the passing of 
the final decree. The cross.objection con¬ 
tains seven grounds. The first four grounds 
relate to the findings in the suit. The 
remaining three grounds relate to the order 
that the respondents shall in any event pay 
this amount of special costs to the appel. 
lants. The taxing master has held that the 
cross.objection so far as it relates to these 
special costs is chargeable with court.fees 
ad valorem on the amount of the costs, viz. 
Es. 2380, under Art. 1 of Sch. 1, Court.fees 
Act; but at the request of the respondents 
he has made a reference under Sec. 5 of 
the Act. 

The argument which had been advanced 
on behalf of the respondents is that Sob. 
1, Court-fees Act, does not impose any 
liability and that it must be read in rela¬ 
tion to B. 7 by which the liability is im¬ 
posed, that is that 8. 7 is the charging 
Section and Art. 1 of Sch. 1 is merely auxi- 
liary to that Section. I am unable to accede 
to this argument, because, in my opinion, 
it is clear that the Schedules to the Act, 
when read with Sa. 4 and 6 of the Act, do 
impose a liability. S. 7 refers only to suits 
and, in certain oases specifically mentioned, 
memoranda of appeal. The fees chargeable 
in I'espect of all other documents are those 
laid down in the Schedules to the Act, 
liability being imposed by the Schedules 
read with S. 4 or S. 6 as the case may be. 
See on this point 27 All 447^ at p. 449 and 
29 Mad 367^ at p. 369. Now, the only place 
in the Court-fees Act where cross-objections 
are mentioned is Art. 1 of Sch. 1. Column 1 
of this Article reads as follows : 

1. Plaint : written Btatement pleading a set-ofi 
or oounterolaim, or memorandum of appeal (not 
otherwise provided for in this Act) or of cross- 
objection presented to any Civil or Bevenue Court 
except those mentioned in S. 3; 

1. Nepal Rai v. Debi Prasad, (1905) 27 All A47= 

2 A L a 106=1906 A W N 40. 

2. Reference under Court-fees Act 1870, (1906) 29 

Mad 367=16 M L J 287. 
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and Column 2 reads, *'wben the amount or 
value of the subject-matter in dispute 
Consequently, it is clear that a oross-objeo. 
tion must be chargeable with a court.fee 
calculated ad valorem on the amount of 
‘the subject-matter in dispute.*’ With the 
greatest respect, I agree with the observa¬ 
tions of Bobinson C. J, in 2 Bang 637^ at 
page 640 where he says ; 

In my opinion it is wrong to assume that the- 
words ‘amount or value of the subject-matter in 
dispute’ mean, in reference to a cross-objection, 
‘the amount or value of the subject-matter in 
dispute in the suit*. 

In my view 'the subject-matter in dis¬ 
pute’ means the subject-matter in dispute 
in the cross-objection. The subjeot-matter 
in dispute in this cross-objection is clearly 
whether the special costs awarded are to be 
payable by the respondents to the appellants 
in any event. The appellants expect to be 
paid these special costs irrespective of the 
final result of the suit. The respondents, 
on the other hand, hold that these speoiai 
costs should abide by the final decree in 
the suit. Hence, so far as the grounds raised 
in the last three paragraphs of the oross. 
objection are concerned, a court-tee cal¬ 
culated ad valorem under Art. 1, Sch. 1, is 
payable by the respondents on the amount 
of the special costs, viz. Bs. 2380. 

D.S./r.k. Order accordingly. 

3. Ma Shin v. Maung Shwe Hnit, (1926) 12 AIR 
Rang 146=86 I 0 267=2 Rang 687. 
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Maung Kkin Maung and another — 

Applicanta*. 

V. 

5. K. B. Karuppayya Pillai — 

Kespondent-^ 

Civil Bevn. No. 365 of 1937, Decided on 
9th March 1938, against order of Snb- 
Divisional Court, Mandalay, D/- 31-6-1937, 

Civil P. C. (1908), O. 21. R. 16 and S. 115— 
Order under O. 21, R. 16 u decree and ia- 
appealable — Revision application is ineom* 
petent. 

An order passed under the provisions of O. 21, 
R. 16 is an order determining a question between 
the judgment, debtor and the representative of the- 
decree-holder because it determines theright^fa 
representative of the decree-holder to execute the 
decree. This is a question falling within the pro¬ 
visions of B. 47 of the Code and is therefore a 
decree under the provisions of 8. 2. An app^ 
therefore lies from the order and an application m 
revision is incompetent : 2? Cal 670 and d I R 
2926 Pat 16, Eel. on. [P 877 C U 

K. C. Sanyal — for Applicants, 

J. Y. Kale — for Respondent. 
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OpddPi A preliminary objection has 
been taken to this application in revision 
on the ground that an appeal lies against 
the order complained of and therefore 
8. 115, Civil P. 0., has no application. The 
order was an order substituting the assignee 
of a decree as the new decree, holder. The 
facts are simple. It appears that one B. B. 
Mukerji, who was the receiver of an estate, 
obtained a preliminary mortgage decree 
against the two applicants and then subse- 
quently be assigned this decree to another 
person, and after that there were two fur. 
ther assignments until an assignment by 
oneKamatohiaPillai, whose name had been 
substituted as the decree.bolder under the 
provisions of 0. 21, B. 16, Civil P. C., to 
the present respondent, S. K. B. Karuppaya 
Pillai. Karuppayya Pillai applied to the Court 
to have his name substituted as decree, 
bolder and a final mortgage decree to be 
passed. This application, of coarse, lay 
under the provisions of O. 21, B. 16, and it 
was allowed by the learned Subdivieional 
Judge of Mandalay and Karuppayya Pillai 
has been duly substituted as decree.bolder 
and a final decree in his favour has been 
drawn up. 

Now the complaint in revision is that 
all these assignments, beginning with the 
assignment by B. B. Mukerji, are bad in 
law. It is clear that an order passed under 
the provisions of 0. 21, B. 16, is an order 
determining a question between the judg. 
ment.debtor and the representative of the 
decree.bolder because it determines the 
right of a representative of the decree.bolder 
to execute the decree. This is a question 
falling within the provisions of S. 47 of the 
Code and is, therefore, a decree under the 
provisions of 8. 2. If authority for this pro. 
position is needed it is to be found in 27 
Cal 670^ and 8 Pat 344.^ An appeal and, 
if necessary, a second appeal to this Court 
lay from the order of the Subdivisional 
Judge, and hence this application in revi. 
sioD is incompetent and is dismissed with 
costs, advocate’s fee 3 gold mohurs. 

D.S./B.K. Application dismissed. 

1 . Ganga Das Seal t. Yakub All, (1900) 27 Cal 670. 
9. Ban Bahadur Singh v.Bajraogi Prasad Singh, 
(1935) 12 AIB Pat 16=78 I C 495=3 Pat 844. 
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Mackney J. 

Chan Elliam — Applicant. 

V. 

L, H. Wellington — Respondent. 

Criminal Eevn. No. 57.B of 1938, De. 
cided on 7th March 1938, against order of 
District Magistrate, Rangoon, D/. 10th 
December 1937. 

Criminal Trial — Procedure — Proiecution 
under S. 406, 1. P. C. —Question of trust mutt 
be fully inquired into—Where only few of the 
proiecution witnettes have been examined, 
Magiitrate't order declining to examine fur* 
ther witnettei and ditcharging accuied on 
ground that cate it of civil nature, it premature. 

In a case under S. 406, I. P. C., the question of 
trust must be fully inquired into and for this pur¬ 
pose it is necessary that the whole of the prosecu. 
tion evidence should be recorded. It is impossible 
to guess at an intermediate stage in the case, wha& 
would be the result of the inquiry. The Magistrate 
is not BO much concerned as to whether the ofience 
has been committed against the complainant but 
whether an oSence has been committed which is 
punishable according to law. Therefore in a case 
under S. 406, when only a few of the prosecution 
witnesses have been examined it is too premature 
to decline to examine any more witnesses for the 
prosecution and discharge the accused on the 
ground that the case is of a civil nature. 

[P 378 0 2J 

U Sein Tun Aung — for Applicant. 

M. M. Bafi — for Respondent. 

Order. — The respondent, Mr, L. H, 
Wellington, was the president of a club 
known as the Dagon Club and the appli. 
cant, Chan Elliam, was the vice-president 
thereof. The club rented some premises 
from a firm of which Chan Elliam is said 
to be a partner. The premises were provided 
by the club with furniture of various kinds. 
After its formation the club got into trouble 
with the police forgambliug. The members 
were prosecuted and ordered to pay fines. 
Mr. Wellington claims to have defrayed a 
good proportion of the fines to be paid by 
the members. He also claims that some at 
least of the members authorized him to 
take possession of the furniture of the club 
because he had taken a part in arranging 
for their defence and in the payment of 
their fines. Mr. Wellington apparently hypo, 
thecated the furniture to some person and 
then wished to sell it. His case is that he 
entrusted the property with Chan Elliam 
with instructions to find a prospective pur. 
chaser and bring him to him. Chan Elliam 
went beyond bia instructions, sold the fur. 
nituie and then appropriated Bs. 600 to 
rent of the club premises said to be due to 
his firm, also another sum of Bs. 120 said 
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to be due to some other person by the club 
and remitted the balance to Mr. Welling¬ 
ton. Mr. Wellington refused to accept it 
and required Chan Elliam to pay the whole 
amount which he had obtained from the 
gale of the property. Chan Elliam refused 
to do this. Mr. Wellington prosecuted him 

under S. 406, I. P. C. 

The case has had various stages; at 
length it came up for inquiry before the 
Eourth Additional Magistrate of Rangoon. 
The latter after examination and cross-exa¬ 
mination of Mr. Wellington, Mr. Lilly- 
white, who deposes to the loan paid to 
Mr. Wellington, Law Khin Thet Tin, who 
deposes to Mr, Wellington telling Chan 
Elliam to bring a purchaser to him who 
would offer Es. 1000, and Mrs. Wellington, 
the wife of Mr. Wellington, who deposes to 
the statement made by Chan Elliam re¬ 
garding the refusal to return the whole 
amount of the purchase money, declined to 
examine any more witnesses for the prose¬ 
cution on the ground that the case was of a 
civil nature. He appears to have thought 
that Chan Elliam had a right to appropri¬ 
ate Rs. 600 to the rent of the premises and 
Es. 120 paid to XJ Phyu, and that there was 
no dishonesty in his so doing. He also 
thought that Chan Elliam was just as 
much entitled to deal with the properties 
as was Mr. Wellington. Accordingly he dis- 
charged the accnsed. The learned District 
Magistrate of Rangoon on revision held 
that it was too premature to say that the 
prosecution was infructuous; that the ques¬ 
tion of trust had not been fully inquired 
into and the respondent at least should 
have been confronted with the question 
whether he received the key of the club 
premises in which the furniture was kept 
from the applicant and, if so, on what terms 
he received the key; and that» the case 
should be further inquired into. He set 
aside the order of discharge, and ordered 
that the case be further inquired into by 
the Western Sub-Divisional Magistrate of 
Rangoon. Chan Elliam has now applied to 
this Court in turn to revise the order of the 
District Magistrate. 

It is again urged that the furniture be- 
longed to the club; that Mr. Wellington 
authorized Chan Elliam to sell it and that 
there has been no dishonesty on the part 
of the applicant in appropriating a part of 
the proceeds towards rent, which was actu¬ 
ally due and towards settlement of a debt 
which was actually due from the club, he 
himself having been the vice-president of 


v. U Tun Sein a. Ii B. 

the club. It appears to me that these argn- 
ments miss the point. It is impossible to 
guess at this stage what will be the result 
of the inquiry. The Magistrate is not so 
much concerned as to whether an offence 
has been committed against Mr. Wellington, 
as to whether an offence has been com- 
mitted which is punishable by the law of 
the land. It may be, in the course of his 
inquiry it may appear that although a 
charge of criminal breach of trust could not! 
be proved, there may be cause for believing 
that some other offence such as criminal 
misappropriation of property has been com¬ 
mitted. So far the Magistrate has before 
him only the allegation of Mr. Wellington 
and certain admitted facts. The prosecution 
claimed to be in a position to prove that 
the property was in the rightful possession 
of Mr. Wellington and was handed over to 
the applicant. Chan Elliam, under certain 
explicit conditions which the applicant had 
completely disregarded to his own dishonest 
advantage. It is claimed that it can be 
shown that there was in fact no rent due. 
It is claimed that in any case it was not 
for the applicant to decide what paymonto 
should be made out of the proceeds of this 
property and certainly not to devote them 
to his own profit. It appears to me that the 
order of the District Magistrate was cor¬ 
rect. The prosecution have not yet had a 
full opportunity to prove their case and 
this must be allowed to them. I decline to 
interfere with the order of the District 
Magistrate. This application is dismissed. 

n.s./r.k. Application dismissed* 

A. I. R. 1939 Rangoon 378 

Ba D J. 

Ma San Myint — Plaintiff. 

V. 

XJ Tun Sein — Defendant. 

Civil Suit No. 184 o£ 1938, Daoidod on 
Sod June 1939. 

« Civil P. C. (1908), O. 23, Rr. 1 •nd 2-* 
Scope of—PlainUff withdrawing suit with per¬ 
mission to bring fresh suit on same cause o 
action — Court granting permission on condi¬ 
tion of plaintiff paying costs of suit to deJM- 
dant on or before certain date or before 
institution of fresh suit — Fresh suit *°*^Y*** _ 
but payment of costs not made as per order 

Second suit is void ab initio. 

Under R. 1 of O. 23, a plaintiff can withd»w a 
salt as a matter of right without the permission 
the Court, but if he does it he is then 

from filing a fresh suit on the same cause of aonw- 
If he wants to withdraw the suit and at the saw 
time wants to file a fresh suit on the same oa^ 
of action, he must resort to B. 3. Under the saiu 
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Bale ho must ask for permission to withdraw with 
liberty to hie a fresh suit. The Court may grant 
the permission asked for on suoh termsas it thinks 
ht. The terms may be of any kind. They might be 
(1) that the plaintiff shall pay the costs before a 
certain date specified in the order, or (2) that the 
plaintiff shall pay the oosts before the institution 
of the second suit, or (S) that the plaintiff shall 
pay the costs without specifying the time of the 
payment. If the terms imposed are as in III. (1) or 
Ill. (2), they then obviously refer not to the with< 
hrawal of the suit but to the institution of a fresh 
suit. Once permission is granted to withdraw, the 
suit can no longer be regarded to be still existing. 

[P 380 0 2 ; P 881 0 1] 
Where therefore leave to bring a fresh suit on 
the same cause of action is granted on payment of 
the costs on or before a specified date or before the 
institution of a fresh suit, such payment of oosts 
is a condition precedent to the institution of a 
fresh suit. If no payment is made, the second suit 
Is void ah initio : Case law discussed, 

[P 381 0 1] 

XJ E Maung — for Plaintiff, 

U Ze Ya —• for Defendant, 

Judgment.—This is a suit for a declara. 
tion that the plaintiff is the wife of the 
defendant and for partition and payment of 
her share out of the properties acquired by 
the defendant. The plaintiff asked for a 
similar declaration against the defendant 
in Civil Regular No. 192 of 1937 of this 
Court; but subsequently her advocate asked 
■for permission to withdraw the suit with 
liberty to file a fresh suit. In granting 
her the permission to withdraw the suit 

Sharpe J. passed the following order : 

I dismiss the suit with costs, as being with¬ 
drawn and give the plaintifi liberty to institute a 
fresh suit if he (she) is so advised. I fix the advo¬ 
cate’s fee at seven gold mohurs; and I also make it 
a condition for the institution of a fresh suit that 
all the costs of the present suit must be paid to 
■the defendant before the plaintifi is allowed to file 
a fresh suit. 

U B Maung on behalf of the plaintiff 
admits that the costs were not paid before 
the institution of the fresh suit and in fact, 
according to TJ E Maung, the costs have 
not been paid up to date. Because of this 
one of the pleas now taken in defence is 
that the suit is void ab initio. There is a 
■conflict of decisions on this point. The Cal¬ 
cutta, Lahore and Patna High Courts hold 
. one view, while the Madras, Bombay and 
Allahabad High Courts take another view. 
In 31 Cal 965^ Geidt and Mookerjee JJ. 

said : . , . 

We may take it that the payment of costs was 

meant by the order to be a coodition precedent to 
the bringiog of a fresh suit. But then the ques¬ 
tion arises, does that neoessatily make the suit 
void ab Initio, and will not the subsequent pay¬ 
ment of the defendant's oosts cure the undoubted 

'l. Abdul Aziz MoUa v. Ebiabim Molla, (1901) 31 
Oal 96S. 


irregularity. There is no express provision by the 
Indian Legislature as to the oonsequoncea of such 
a course of conduct. Bub we have referred to the 
rules of the Supreme Oouct, 1883. Order 26, B. 4 
runs as follows ; ‘If any subsequent action shall 
be brought before payment of the costs of a dis- 
continued action for the same, or substantially 
the same cause of action the Court or a Judge 
may, if they or he think fit, order a stay of such 
subsequent action, until suoh costs shall have 
been paid.’ We think that the rule there laid 
down would be a fair rule for the Courts in this 
country to follow, in the absence of any statutory 
enactment in the matter and that though a Court 
would be warranted in refusing to proceed with a 
suit like this when the facts arc brought to its 
notice that the plaintifi had not complied with 
the order requiring payment of costs, yet there is 
nothing in the law to show that a suit instituted 
under such circumstances is bad ab initio and 
must ipso facto be dismissed, if the payment 
ordered is made after its institution. 

The decision in this case was supported 
by Sir Lawrence Jenkins C. J. in 19 0 L J 
629^ but on different grounds. The learned 
Chief Justice said : 

Though 1 agree with the result of the ruling in 
31 Oal 965,^ I would base my decision in this case 
on somewhat different though not antagonistic 
reasons. The withdrawal was under S. 373 of the 
Code of 1882 which provides that ‘if at any time 
after the institution of the suit, the Court is satis¬ 
fied on the application of the plaintifi that the suit 
must fail by reason of some formal defect or that 
there are sufficient grounds for permitting him to 
withdraw from the suit with liberty to bring a 
fresh suit for the subjeot-matter of the suit, the 
Court may grant such permission on such terms 
as to costs or otherwise as it thinks fit. If the 
plaintifi withdraws from the suit without such 
permission he shall be liable for such costs as the 
Court may award and shall be precluded from 
bringing a fresh suit for the same matter.’ Here 
permission was given. Therefore the last paragraph 
that I have read has no application, for it cannot 
be said that the plaintifi withdrew without such 
permission. He withdrew with the permission and 
the permission is under the Section to withdraw 
from the suit with liberty to bcinga fresh suit, that is 
to say a permission with a sequel attached to it. The 
condition of such permission in this case was the 
payment of costs. Until the costs were paid the 
permission was not operative, and so there was no 
withdrawal with liberty to bring a fresh suit. The 
result was that until there was suoh withdrawal 
the former suit was still pending. This appears to 
me to be the literal meaning of the words of 8.378 
which is DOW reproduced in effect under Order 23, 
and is in accordance with the view of the English 
authorities on a cognate provision, for in (1832) 1 
Dowl 152,3 it was decided that where the plaintiff 
instead of paying costs went on with the original 
suit and obtained a verdict, the Court refus^ to 
set aside the verdict. When a plaintifi has obtained 
leave to withdraw upon payment of costs, it is his 
duty to pay the costs at once, for until they are 
paid there is no withdrawal with the permission 
of the Court. In that view when the case came 
before the filaosif he was not entitled to dismiss 

2. 8bital Frosad v. Qaya Prosad, (1914) 1 A I B 
Cal 207=23 I 0 210=19 0 L J 629. 

3. Edglnton v. Froudman, (1882) 1 Dowl 152. 
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it. All he could do was to regard S. 10 as a bar to 
his proceeding with the trial of the suit. 

Thia decision was followed by the Patna 
and Lahore High Courts in 5 Pat 306^ and 
A I E 1927 Lah 159.^ The point now under 
discussion came up for decision by the 
Madras High Court for the first time in 33 
Mad 258.® At that time the only authority 
that was apparently available was the 
case in 31 Cal 965.^ Though they did not 
dissent from that decision, White G. J. 
and Krishnaswami Ayyar J. observed that 
where leave was granted to the plaintiff to 
bring a fresh suit on payment of the defen¬ 
dant’s costs on or before the specified date 
and be failed to do so, he was precluded 
from bringing a second suit and if such a 
suit was brought, it would be dismissed. In 
a subsequent case, 47 MLJ 646,^ Phillips J. 
reviewing the cases cited above said : 

These cases all assume that the permission 
granted by the Court is not only permission to 
bring a fresh suit but also permission to withdraw 
the first suit, and that consequently until the 
condition is fulfilled the first suit is pending. This 
seems to me to overlook the provisions of O. 23, 
E. 1 (1) which gives a plaintiff power to withdraw 
his suit at any time without the permission of 
that Court. Consequently. 1 think that we must 
read the latter part of cl. 2 (b) as referring not to 
permission to withdraw a suit as well as permis¬ 
sion to institute a fresh suit, but merely as allow¬ 
ing the Court to give permission to institute a 
fresh suit in place of the one which has been with¬ 
drawn. Inasmuch as the withdrawal of the suit 
does not require the permission of the Court, it 
must be taken that the first suit is withdrawn 
when the order is passed and that the permission 
granted refers only to the filing of the subsequent 
suit on certain conditions. 

The view thus taken by the Madras High 
Court was followed by the Bombay and 
Allahabad High Courts in 55 Bom 206^ 
and 118 IC 584.® In the first case Patkar J. 
said : 

I am inclined to agree with the view of the 
Madras High Court and most respectfully dissent 
from the view of the Calcutta High Court. When 
once a suit has been withdrawn, it is no longer 
pending and the permission given by the Court 
relates to the bringing of the fresh suit .... 

The conditions attached to the permission to 
bring a fresh suit after the withdrawal of the first 

4. Muhammad Afzal v. Lachman Singh, (1926) 

13 A I B Pat 409=96 1 0 942 = 6 Pat 306= 

7 P LT 491. 

5. Nazir Hussain v. Nathu, (1927) 14 A 1 E Lah 

169=99 I 0 420. 

6. Eoberb Fischer v. Nagappa Mudaly, (1910) 38 

Mad 268=6 I C 288. 

7. Seshayya v. Subbayya, (1924) 11 A I E Mad 

877=82 I 0 499=47 MLJ 646. 

8. Sbidramappa Mutappa v. Mallappa Eamoban- 

drappa, (1931) 18 A I R Bom 267=138 IG 256 

=65 Bom 206=33 Bom L R 278. 

9. Bachhpal Singh v, Sheo Eatan Singh, (1929) 

16 A I E All 692=118 1 C 564. 
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suit may fall under difierent categories accoi^ing 
to decided cases, (1) that the plaintifi shall pay the 
costs before a certain date specified in the order, 
(2) that the plaintifi shall pay the costs before the 
institntion of the second suit, and (3) that the 
plaintiff shall pay the costs without speoifying the 
time of the payment. The present case falls under 
the second category as the condition imposed by 
the permission allowing the bringing of the second 
suit after the withdrawal of the first was to pay 
the costs before the institution of the second suit- 

In the same case Baker J. said : 

Under O. 23, E. 1, cl. (1), the plaintifi has an 
absolute right to withdraw his suit if he likes, and 
the permission granted under O. 28, E. 1, ol. (2), 
relates not to the withdrawal but to tbs right to 
bring a fresh suit. With respect, I am unable to 
follow the reasoning in 19 0 L I 629.^ I do nob 
see how where permission is given to withdraw from 
the suit with liberty to bring a fresh suit on con* 
dition of payment of costs, the former suit can ba 
held to be pending until the costs are paid. In my 
opinion the permission relates not to the with¬ 
drawal but to the bringing of the fresh suit, and 
with respect I agree with the view of the Madraa 
High Court in 47 M L J 646^ that the latter part 
of 0. 23, E. 1, cl. (2) (b) must be read as referring 
not to permission to withdraw a snit as well as 
permission to institute a fresh suit, but merely as 
allowing the Court to give permission to institute 
a fresh suit in place of the one which has been 
withdrawn. Inasmuch as the withdrawal ol the 
suit does not require the permission of the Oouit, 
it must be taken that the first suit is withdrawn 
when the order is passed and that the permission 
granted refers only to the filing of the subsequent 
suit on certain conditions. In my opinion,it would 
be inconvenient to consider a suit which has been 
withdrawn as still pending, and with respect, the 
reasoning in the Madras oases commends itself to 
me rather than the reasoning in the Calcutta case. 

In the second case Boys J. said : 

Once a plaintifi who has applied for the with¬ 
drawal of bis suit has aooepted the terms imposed 
by the Court, the case is withdrawn and is uo 
longer pending and the plaintifi cannot institute a 
fresh suit without strictly complying with those 
terms. 

With respect I am of opinion that the 
view taken by the Madras, Bombay Md 
Allahabad High Courts is the correct view 
of the law. As pointed out by Baker J. 
under R. 1, O. 23, a plaintiff can withdraw 
a suit as a matter of right without the per¬ 
mission of the Court; but if he does it, ho 
is then precluded from filing a fresh suit on 
the same cause of action. If he wants to 
withdraw the suit and at the same time 
wants to file a fresh suit on the same caMO 
of action, he must resort to B. 2. Under 
the said Buie he must ask for permission to 
withdraw with liberty to file a fresh suit 
The Court may grant the permiasion^askM, 
for on “such terms as it thinks fit.' The 
terms may be of any kind. They might be 

as pointed out by Patkar J.: . ^ ^ 

(l)That the plaintiff shall pay the costa befoM ftt 
a certain date specified in the order, or (8) tnatt 


Ma San Myint v. V Tun Sein (BaU J.) 



1939 

I 

plaintiff shall pay ths costs before the institution 
of the second suit, or (3) that the plaintiff shall 
pay the oosts without specifying the time of the 
payment. 

If the terms imposed are as in illustra. 
tioDsCl) or (2), they then obviously refer 
not to the withdrawal of the suit but to the 
institution of a fresh suit. Once permission 
is granted to withdraw, the suit can no 
longer be regarded to be still existing. If in 
spite of the permission to withdraw being 
granted the suit were to be regarded as 
stilL pending, the position would be intoler. 
able. The plaintiff would be able to keep 
the ease pending as long as he likes and 
use it to the annoyanoe and prejudice of 
the defendant, and the defendant would be 
simply helpless. This, I do not think, could 
have been the intention of the Legislature 
in enacting B. 2, O. 23. The terms imposed 
in illustrations (l) and (2) are somewhat 
analogous to what Cl. 10 of our Letters 
Patent and Gl. 12 of the Letters Patent 
of the Oaloutta, Madras and Bombay High 
Courts say, Where a part of the cause of 
action arises within the local limits of the 
ordinary original jurisdiction of any of the 
said High Courts, leave to institute a suit 
must first be obtained. Where leave is not 
first obtained and a suit is instituted, the 
suit is void. Leave to sue is a condition 
precedent to jurisdiction: 3 MHG K 384.'® 
Where therefore leave to bring a fresh suit 
on the same cause of action as in the first 
case is granted on payment of costs on or 
before a specified date or before the insti¬ 
tution of a fresh suit, payment must be 
made before the specified date or before 
the institution of a fresh suit. If no payment 
is made, the second suit is void ab initio. 
The payment of costs is a condition prece- 
dent to the institution of a fresh suit. 
Where no time is fixed for payment of costs, 
then different considerations may arise. In 
the present case the order of Sharpe J. 
definitely stated that the oosts of the plain¬ 
tiff should be paid before the institution of 
the second suit and as no costs were paid 
before the institution, the present suit is, in 
my opinion, void. For these reasons I 
dismiss the suit. 

n.s./b.E. Suit dismUsedt 

10. De Souza v. Colea, (1866) 3 M H 0 B 384* 
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Ba U J. 

U Kyav) Dun — Appellant. 

V. 

Maung Nge and another —Respondents. 

Second Appeal No. 268 of 1938, Decided 
on 7tb June 1939, against decree of Asst. 
Diet. Court. Mandalay, D/. 20th July 1938. 

^ Trade-mark — Goods imported, sold by 
importer with his registered trade-mark — 
Goods acquiring great reputation owing to his 
care in selection, advertisement and pushing — 
Importer is entitled to protection as against 
manufacturer using similar trade-mark. 

Where goods imported have been sold by the 
importer with his own registered trade-mark and 
owing to bis care and preoaution in selecting goods, 
advertisementand pushing, the goods have acquired 
great reputation, the Importer is entitled to protec¬ 
tion of the Court and can maintain an action 
against the manufacturer of those goods using 
mark closely resembling that used by the Importer: 
35 Bom 425 ; (2876) S Ch D 564 and AIR 1924 
P C 187, Rel. on, [P 383 G 1] 

Dr. Ba Han — for Appellant, 

Clark and Surridge — for Respondents. 

Judgment. — The plaintiff-appellanfc U 
Kyaw Dun is a resident of Prome while 
defendant-respondent 1 U Nge is a resident 
of Mandalay. Respondent 2 Daw Mi is the 
wife of respondent 1. In or about the year 
1292 B. £. (1930) they commenced dealing 
with each other in the matter of manu¬ 
facture and sale of Burmese cheroots. U 
Nge manufactured them in Mandalay and 
U Kyaw Dun imported them from Prome 
and sold them there. At that time the 
figure of a peacock was used by the respon. 
dent n Nge as his trade.mark; but some 
time later the trade-mark was changed. 
Instead of using the figure of a bird or an 
animal they used a combination of three 
names, Mandalay, Tin Tin Mya, Seinban, 
written in Burmese characters in the fol¬ 
lowing manner: 



The mark was registered in Mandalay by 
the plaintiff, appellant U Kyaw Dun as his 
trade.mark on 4th March 1931, vide Ex. B, 
and each cheroot imported by U Kyaw Dun 
bore this trade.mark. The cheroots thus 
became known as Tin Tin Mya cheroots or 
Tin Tin Mya “say-baw-lait." This went on 
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till about the end of 1937 •when a difference 
of opinion took place between U Kyaw Dun 
and U Nge. U Kyaw Dun complained that 
the cheroots which be had been getting 
lately were not of the same quality as 
before; V Nge replied that as they were not 
made by machine he could not maintain 
their uniform quality. As a result of this 
difference of opinion U Kyaw Dun ceased 
dealing with U Nge and started placing 
orders for cheroots with a woman named 
Daw Mi of Sein Ban quarter, Mandalay. 
He sold these cheroots with his registered 
trade-mark, Tin Tin Mya, thereon. H Nge 
also used the same trade-mark with the 
addition of the words .... (golden specta. 
cles) in very small type under the name 
“Tin Tin Mya.” Unless one looks very 
carefully, one will not notice the words 
“golden spectacles” on the labels of the res¬ 
pondent U Nge. The two labels impressed 
with these trade-marks are thus in no way 
distinguishable from each other. In these 
circumstances the cheroots of one will and 
can easily pass off as the cheroots of the 
other. 

4 

For these reasons the respondent filed a 
suit, Civil Regular No. 25 of 1938, in the 
Court of the Subdivisional Judge, Manda¬ 
lay, asking for the cancellation of the regis- 
tration of the trade-mark registered in the 
name of the appellant U Kyaw Dun alleging 
that he allowed the Tin Tin Mya trade¬ 
mark to be registered in the name of the 
appellant U Kyaw Dun as the appellant 
agreed to act as his sole agent in Prome. In 
reply thereto the appellant U Kyaw Dun 
launched both civil and criminal proceed, 
ings. In the civil proceedings out of which 
the present appeal arises U Kyaw Dun 
makes the following allegations: 

(1) That the plaintiff has for the last seven 

years or more sold in Prome District Burmese 
cheroots or “saybawlaits” manufactured by the 
defendants at Seinban Quarter, Mandalay, bearing 
a trade*mark or label round each cheroot or “say- 
bawlait” and known as "Tin Tin Mya saybaw¬ 
laits.” This trade-mark was registered by the 
plaintiff at Mandalay on 4th March 1931. A 
sample of the trade-mark or label is attached to 
this petition, marked A. The plaintiff has exten¬ 
sively advertized and sold these "saybawlaits.” In 
consequence thereof the "saybawlait” with the 
said label have become known in both Mandalay 
and Prome districts. 

(2) That the plaintiff’s trade-mark or label bears the 
name "Tin Tin Mya,” Maung Tin being the name 
of the only nephew of the plaintiff and Ma Mya 
being the name of the only grandchild of the plain¬ 
tiff whom he has adopted as his keittima daughter, 
and thus "Tin Tin Mya” is a combination of 
these two names. 


(3) That during the period the plaintiff has been 
using the said "Tin Tin Mya” trade-mark or label 
affixed on them, these cheroots or " saybawlaits ” 
acquired a very high reputation in Prome District, 
and the sales have been large and profitable. 

(4) That the defendants have been selling at- 
Mandalay and Prome the cheroots or "saybaw* 
laits” manufactured by them at Mandalay daring 
the last two months using the ” Tin Tin Mya” 
trade-mark or label round each cheroot or "say- 
bawlait,” which closely resembles the trade.mark 
or label used by the plaintiff in colour, size, general 
make-up and marking in order to pass off fraudu¬ 
lently the cheroots or " saybawlaits ” as those 
bearing the trade-mark or label of the plaintiff. 

Id reply the respondent states inter alia 
as follows: 

As regards para. 1 of the plaint these defendants 
admit that the plaintiff was the representative of 
the defendants at Prome to sell Burmese cheroots 
or saybawlaits manufactured by the defendants at 
Seinban Quarter, known as 'Mandalay Tin Tin 
Mya Seinban Quarter. ’ Defendant 1 was the owner 
of the said trade-mark and it was registered In the 
name of the plaintiff on condition that he the 
said plaintiff will act as the sole agent of defen¬ 
dant 1 at Prome for selling the abovementioned 
cheroots. Defendant 1 has already filed a suit in 
this Court for cancellation of the registration of 
the said trade-mark and for other reliefs being 
Civil Regular Suit No. 35 of 1988 of this Court* 

On these pleadings suitable issues were 
framed and a good deal of evidence was 
produced by both sides. I have carefully 
examined the evidence and I am satisfied 
that the following points are satisfactorily 
proved : (l) That the plaintiff-appellant 
U Kyaw Dun was not the agent of the de¬ 
fendant-respondent U Nge, (2) that U Kyaw 
Dun was an importer and U Nge was a manu¬ 
facturer of Burmese cheroots, (3) that U 
Kyaw Dun financed U Nge to a certain ex¬ 
tent to carry on his business as a manufac¬ 
turer, (4) that U Kyaw Dun himself selected 
leaves and sent them to Mandalay and 
with the leaves so sent U Nge made che¬ 
roots and sent them to U Kyaw Dun, (6/ 
that U Kyaw Dun sold these cheroots with 
the Tin Tin Mya trade-mark thereon, and 
(6) that U Nge sent cheroots to other places 
bearing not Tin Tin Mya trade-marki but 
some other trade.mark. 

In holding that these points are provedil 
rely on the letters written by the defen¬ 
dant-respondent U Nge to U Kyaw Dufi* 
the evidence of U Nge’s own witness, Berw- 
ford (D. W. 5). and the evidence of U Kyaw 
Dun and his grandchild, Ma Mya# Their 
evidence was also accepted by the tr^ 
Judge. On the facts thus found proved the 
question that arises is whether an importer 
can acquire a right of use to a trademark 
against a manufacturer. A good numto of 
cases were cited at the Bar. As the facts o 
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some of those oases are entirely different 
from the facts of the present case, they are 
of DO help; bat the principle enunciated in 
all these oases is the same, and the prin¬ 
ciple is asenuDoiated by Sir Basil Scott 0. J., 
in 36 Bom 425.^ It is as follows : 

The importer, who by advertising and pushing 
the sale of goods under a parbiGulac mark secures 
a wide popularity for the mark in relation to the 
goods sold by him, is entitled to the protection of 
the Court for that mark in the country of impor¬ 
tation, even against the producer of the goods. 

In (1876) 3 Oh D 584^ Jessel, M. R.. 
made observations to the same effect. The 
learned Master of the Bolls said : 

1 can understand a man saying, ‘I am not the 
actual manufacturer of goods, but the selector of 
goods, and my reputation for cleverness and seleo* 
tion is so great that goods marked with a mark to 
shew that they had been selected and approved of 
by me will fetch a higher price in the market.* If 
Hirsch had put on the box ^Gloria de Inglaterra 
Havannah Cigars, selected by Hirsch* he might 
have had a case to prevent other people imitating 
that. It would shew that the cigars selected were 
approved of by him. If he got a great reputation 
in that way, I can understand be would have a 
right of protection for that which indicates to the 
public that the cigars were selected and approved 
of by him, 

The Privy Council also laid down the 
same principle in A I R 1924 P 0 187,® 

where their Lordships said: 

It is possible for an importer to get a valuable 
reputation for himself and his wares by his care in 
selection or his precautions as to transit and stor* 
age, or because his local character is such that the 
article acquires a value by his testimony to its 
genuineness; and if therefore goods, though of the 
same make, ate passed oS by competitors as being 
imported by him, he will have a right of action. 

The present case is much stronger than 
any of these cases inasmuch as, as I have 
pointed out above, it was the plaintiff- 
appellant who registered the trade-mark in 
his own name and had leaves selected for 
the cigars and sold them with his own 
trade-mark. Because of bis care and pre¬ 
caution in selecting leaves and because of 
his advertisement and pushing, Tin Tin 
Mya cheroots have acquired a great reputa- 
tion. In these circumstances I am clearly 
of opinion that the plaintiff-appellant 
n Kyaw Dun is entitled to the protection 
of the Court. For these reasons I allow the 
appeal, set aside the decree of the lower 
Appellate Court and restore that of the 
trial Court with costs throughout. 

D.S./b.K. _ Appeal allowed. 

1. W$8t End Watch Go. v. Beina Watch Oo., 
(1911) 85 Bom 436=18 Bom LB 312. 

3. Bireoh ▼. Jonas, (1676) 3 CbD 684=46 LJCb 
864=86 L T 828. 

8. Impexl^l Tobacco Co. y. Albert BonnaD,{1924) 
11 AIR PC 187=61 lA 269=61 Cal 892 (PC). 


2Iaung Tin Hlaing — Appellant. 

V. 

The King, 

Criminal Appeal No. 272 of 1938, De. 
oided on 10th March 1938. 

(a) Burma Prevention of Crimes (Young 
OHendert) Act (3 of 1930), S. 16 (e) — Crime 
committed by juvenile an isolated one due to hit 
losing self'control under special set of circum¬ 
stances —‘ Juvenile not subjected in bis normal 
life to undesirable influences — It is not neces- 
sary that he should be detained In Borstal 
School. 

The Borstal Schools in Burma are Introduced 
for training and care of young persons who are by 
their circumstances likely to enter upon a life of 
crime. Where it appears that the orime which a 
juvenile has committed is an isolated one, due to 
his losing self-control in a set of special circum¬ 
stances and where the juvenile is not shown to be 
subjected in his normal life to undesirable influ¬ 
ences it is not necessary that he should be detain¬ 
ed in a Borstal Sohool. [P 384 0 1} 

(b) Criminal P. C. (1898), S. 394 — Magii- 
trate should not reject sentence of whipping 
merely on ground that accused is young and 
frail unless he has medical opinion in support 
of bis own. 

A Magistrate considering the question as to 
whether a sentence of whipping is appropriate in a 
particular case should not reject the punishment 
of whipping on the ground that the accused Is too 
young and frail unless be has medical opinion in 
support of his own. [P 384 0 1} 

Sir Oscar De Gianville — for Appellant* 

Judgment.—The appellant, a schoolboy, 
has been convicted under 8. 326, I. P. 0., 
and the Magistrate, being of the opinion 
that he was too young and frail to receive 
any whipping of a sufficiently deterrent 
value, has ordered that be should be de¬ 
tained in the Borstal Sohool for a period 
of four years. As to the correctness of the 
conviction there can be no doubt. It is 
proved beyond doubt that the appellant 
did stab the boy Saw Tun with something 
in the nature of a dagger. The wound was 
inflicted on the left side of the upper part 
of the abdomen; it penetrated the abdo* 
minal cavity and incised the liver. Accord¬ 
ing to the complainant the appellant gave 
him a backward stroke with his knife as 
he passed by. For the defence it was urged 
that there had been grave and sudden 
provocation. A quarrel had arisen a little 
earlier in the evening between the two 
boys because the appellant had occupied a 
seat which the complainant usually occu- 
pied and which the latter regarded aa 
specially reserved for him, and when the 
complainant sought to evict the appellant 
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there was very nearly a fight. Obviously 
such a matter could not be deemed to be 
grave and sudden provocation with respect 
to the assault with the knife. There is no 
realiable evidence that any provocation was 
given at the time the injury was actually 
received. 

The appellant was born on 7th October 
1921. He is a schoolboy at the Diocesan 
Boy’s School, He comes of a respectable 
family and it does not appear that either 
he or his relatives are in any way asso¬ 
ciated with crime. It has not been shown 
that he is of a depraved character apt to 
resort to such violence as he has unfortn- 
nately used in the present case. Where it 
would appear that the crime which the 
juvenile has committed is an isolated one 
due to his losing self-control in a set of 
special circumstances, and where the juve- 
nile is not shown to be subjected in bis 
normal life to undesirable influences, it does 
not appear to me necessary that he should 
be detained in a Borstal School. The pre¬ 
amble to Act 3 of 1930, which deals with the 
establishment of Borstal Schools in Burma 
is so worded as to suggest that these schools 
are introduced for the training and care of 
young persons who are by their circum¬ 
stances likely to enter upon a life of crime. 
In these circumstances it seems to me that 
the sentence of whipping was undoubtedly 
the appropriate sentence to be inflicted in 
the present case. The Magistrate appears 
to have considered this alternative, but to 
have rejected it because the appellant was 
too young and frail. The Magistrate should 
not have rejected this alternative punish, 
ment for such a reason unless he had medi. 
cal opinion in support of his own. I have 
now taken the opinion of a Medical Officer 
and I find that the appellant is fit to 
receive whipping, but not the maximum 
number of strokes. The appellant is no 
longer a juvenile within the meaning of the 
Whipping Act. On the date of bis sentence, 
22nd February 1938, he was over 16. In 
the case of a person who is no longer a 
juvenile, the quality of strokes given is, no 
doubt, more severe. 1 take into account the 
fact that the appellant is barely over the 
age at which be oou}d have been subjected 
to the lighter form of punishment. I set 
aside the order of the Magistrate directing 
his detention at the Borstal School and 
direct that the appellant do suffer sixteen 
lashes. 

B.M./R.K. Order accordingly. 


A. I.R. 
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Mya Btt and Dunkley JJ. 

U Nyun Tin — Appellant. 

V. 

Saw Eu HoJce — Respondent. 

First Appeal No. 44 of 1939, Decided on 
19th June 1939, against order of DIst. 
Court, Amherst, D/- 15th February 1939. 

Res judicata—Order underO. 2I,R.48,CmL 
P. C., attaching judgment-debtor's salary — 
Order, not being appealed against, becoming 
final — Subsequent application contesting vali« 
dity of order of attachment is barred by re4 
judicata. 

Where an order under O. 21, B. 48, Civil P. 0., 
directing attachment of judgment.debtor's salary 
has been made and no appeal is filed assailing the 
validity of the order, the order becomes final as 
against the parties and subsequent application 
contesting the validity of the order of attachment 
is barred by the general principles of res judicata : 
6 All 269; 8 Oal 61 and AI B 1936 All 21 (FB), 
Eel. on. CP 886 0 i} 

Saw Talk Leong — for Appellant. 

A. A. Darwood — for Respondent, 

Mya Bu J# — The appellant, a member 
of the House of Representatives, a moiety, 
of whose salary as such has been under 
attachment in Civil Execution No. 15 of 
1938 of the District Court of Moulmein, 
appeals against an order which is described 
as one rejecting his application for review. 
The application in question was filed on 
6 th February this year as an application 
for review under O. 47, R. 1, Civil P- 0., 
but the application is in reality an appli. 
cation for the setting aside of the order 
which had been made under O. 21, B. 48, 
upon the application for attachment of his 
salary. The main ground on which the 
application of 6th February 1939 was 
based was that the appellant, not being an 
officer in the pay of the Crown, was not an 
officer within the purview of Sec. 60, Civil 
P. 0., and that his salary was not liable to 
attachment. This ground, if substantiated, 
would have supported an objection to the 
adoption of the procedure under 0. 21, 
R. 48; so, the question which the appli¬ 
cation of 6th February 1939 raised was 
whether the order of attachment under 
O. 21, R. 48 was lawful or not. 

But it was no longer open to the appel¬ 
lant to take that objection. The application 
for exeontion was presented as early as 2nd 
April 1938. On 30th April a pleader ap¬ 
peared on behalf of the appellant and 
that only Rs. 76 out of his salary was liabw 
to be attached. Accordingly,^ the leaimed 
District Judge issued a prohibitory order 
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attaohing Bs. 75 moDbbly oat of the appel. 
'tant’s salary. On Sod May however the 
'learned District Judge found that half of 
his salary was liable to attachment and 
therefore an order directing attachment of 
Bs. 120-13.0 out of his monthly salary was 
made. After 2nd May 1938, and before the 
appellant’s application of 6th February 
1939, there bad been made payments into 
Court under the attachment of*various sums 
of Bs. 120.18.0 each. In these oiroam.- 
stances, even apart from the question as to 
whether the liability of a moiety of the 
salary earned by him as a member of the 
House of Representatives can be attached 
under the procedure laid down in O. 21, 
B. 48, or nob, the appellant’s application 
was, at the time when it was made, barred 
on the ground that the order of 2nd May 
1938 had become final against him. It is 
quite evident that the order of May 1938 
was an appealable order and no appeal 
having been filed to assail its validity it 
became final as against the parties. Whe- 
ther that order was valid or not in law was 
the question that was canvassed by the 
application of 6th February 1939, which, 
in those circumstances, was barred by the 
general principles of res judicata: see 6 All 
269,^ 8 Gal 51^ and 58 All 313.^ For these 
reasons there is no merit in this appeal 
which is dismissed with costs, advocate’s 
4ee five gold mohurs. 

Dunkley J,—I agree. • 

d.s./e.k. Appeal dismissed. 

1. Bam Kirpal v. Bup Kuaci, (1884) 6 All 269 ^ 
111 A 37=1886 A W N 286 (P 0). 

2. Mungnl Fershad Diohit ▼. Qrlja Kanfe Lahiri, 
<1682) 8 Oal 61=81 A 123=11 0 L B 113=4 
Bar 248 (P C). 

8. Genda Lai v. Hazail Lai, (1936) 23 AIR All 21 
=160 I 0 394=68 All 313=1935 A L J 1189 
(F B). 
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Bobeets C. J. and Dunkley J. 

U Thiseitta — Appellant. 

V. 

U Eindatountka — Baspondent. 
Second Appeal No. 74 of 1939, Decided 
on 31sb May 1939, against decree of Diet. 
Court, Hanthawaddy, D/. 24th December 
1938. 

(a) BuddbUt Law (Burmeie) — Eccleaiaitical 
law *— Owner of poggalika conferring right! of 
appointing hit tuccettor upon other pertont — 
Perton not ezerciting right—Ownerihip of pog* 
galika vetU in tangh who it then to elect pre- 
aiding monk — Nature and mode of election — 
Sangb nominating teniormemberttoelectmonk 
—Election by tueh membert it valid and proper. 

1939 B;49 & 60 


If the owner of a poggalika does not appoint bia 
auoooBBor bat confers the right of appointing suo. 
oosaor upon certain pereons then If thosepersonsdo 
not ozerolso that right, the ownership of the pog. 
galika vesta in the sangh at largo. After the death 
of the owner the presiding monk is then to bo elec¬ 
ted by the sangh. The latter may elect such monk 
In any way they choose provided it Is a real, valid 
and true election. The mombera of the sangh may 
Dominate some of the senior members of them re- 
presenting the whole body to eleot the monk and 
the election of the monk by the members so nomU 
nated is a valid and proper election by the sangh 
as such: AIR 1939 Rang 76, Rel, ori.fP 866 0 1; 

P 887 0 1] 

(b) Buddbitt Law (Burmese) — Eccleiiatkical 
law—Poggalika—Election of presiding monk by 
tangh it not analogous to ceremonial. 

Although there may be some ceremonial con¬ 
templated at the time of installing a presiding 
monk of a poggalika the election of such a presid¬ 
ing monk by the sangh is nob analogous to a cere- 
monial but is a mere question of fact depending 
upon the consideration of the question whether the 
members of the sangh are substantially in favour 
of the appointment of the proposed monk. 

[P 387 0 1] 


U Shu Maung — for Appellant, 

A. Loo Nee for U Tun Maung — 

for Respondent. 
Roberts C. J.—This is an appeal which 
comes before us from the learned Judge in 
second appeal to determine matters con. 
nected with Buddhist Ecclesiastical law. 


The facts are that U Yazeinda was the pre. 
siding monk of the Nyaungbinkwin kyaung. 
dalk and at a time when he was approach, 
ing death he desired to make certain about 
the appointment of his successor. Accord¬ 
ingly, the poggalika property was remitted 
to the donors, U Fo Thet and U Hein, and 
they were asked to appoint, upon the death 
of II Yazeinda, some one who should be a 
worthy successor to him. Within a week or 
two of this arrangement U Yazeinda died, 
and it is plain from the evidence before us 
that the donors disagreed as to who his 
successor should be and were themselves 
unable to carry out the task entrusted to 
them. U Po Thet is dead. But his widow, 
Daw Set, has told us in the plainest terms 
that there was a disagreement in respect of 
this matter between her husband and U 
Hein; and U Ngwe Hlaing, who is a physi- 
cian residing at Kyonmaye, gives evidence 
to the same effect. U Hein himself says: 

After the death of the said Bayadaw there was 
some difference between myself and U Po Thet re- 
garding the appointment of a presiding monk and 
so we agreed to abide by the decision of ‘Gana* 
Sayadaws oonsisting of 39 sanghas. 

And it is quite clear that there was no 
decision communicated to U Hein or U Po 
Thet which could have caused them to be. 
come reconciled, because U Po Thet died 
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and shortly before his death he purported, 
acting by himself, to appoint the defendant, 
XJ Eindawuntba, the presiding monk of the 
poggalika kyaung-daik. He was acting quite 
beyond hia powers in attempting to do 
anything of this kind and those Sayadaws 
who believed that U Elndawuntba had 
been properly appointed must have over¬ 
looked the fact that XJ Hein had an equal 
voice in the appointment of the presiding 
monk with XJ Po Thet and had by no means 
concurred in wbat was being done. That be¬ 
ing so, the position at the death of XJ Yaz- 
einda was this: he was the poggalika owner 
of the kyaung-daik, and, as was pointed out 
in 1938 E ti R 678^ the ownership of the 
kyaung-daik, upon the death of the original 
poggalika owner, vests in the sangha at 
large, if the original poggalika owner has 
not either himself appointed his successor, 
or conferred the right to appoint a succes¬ 
sor on a third party. In this case, no doubt, 
the right to appoint a successor bad been 
conferred jointly upon two persons, but 
they had failed to exercise that right and 
the position was that on the death of XJ 
Yazeinda the ownership of the kyaung-daik 
vested in the sangha at large. There has 
been some confusion with regard to the 
selection because some of the learned Saya¬ 
daws who have addressed their minds to 
the texts of the Vinayas in this con¬ 
nexion have reminded themselves that 
when a person or persons is or are delega. 
ted to perform certain acts they cannot de¬ 
legate again to other persons, but must 
perform the duties delegated to them them¬ 
selves. That is, no doubt, true in connexion 
with such proceedings as may have taken 
place if the sanghas had met to make a 
report which XJ Po Thet and XJ Hein could 
act upon. But, quite different considera¬ 
tions arise when we have to consider, not a 
report of this character, but an ordinary 
election which takes place of a presiding 
monk when the poggalika owner of the 
kyaung-daik has died and the ownership of 
the kyaung-daik vests in the Sangha. In 
circumstances of such a kind, the only ques¬ 
tion which it is necessary to ask is this : 
Has there been a real, valid and true elec¬ 
tion by the Sangha as such? They may 
elect, as it seems to us, in any way they 
choose, and the only matter about which 
we must be satisfied is whether the elec¬ 
tion was a real election by the whole of 
the Sangha. 

1. U Thita y. U Areseinna, (1939) 26 A I B Bang 
76=31988 BLR 678. 


A. I.R. 

Now, in this particular instance, 38 monks- 
met together, and, although it is not of 
particular importance in connexion with 
that meeting, it is, I think, interesting to 
observe that the senior of them was U 
Thanwara, who was known as the Eyinig. 
yaung Sayadaw. This representative gather, 
ing of monks came to the conclusion that 
their numbers were great to permit of a 
settlement being arrived at and that it 
would be better to entrust the matter to 
five persons who should represent them, 
who were called Nayakas. Of these five 
persons, one, XJ Zayanta, died and took no 
part in the proceedings. There were left, 

XJ Thanwara, XJ Winmala, XJ Ardicoa and 
Letkhana, and we have to decide whether 
those persons could validly and properly 
elect a presiding monk of the kyaung-daik. 
They at one time seem to have entertained 
the notion that they would leave the mat¬ 
ter to the senior of their number, U Than¬ 
wara, but it is afterwards clear from the 
evidence that three of them met together 
and that XJ Letkhana was not present. XJ 
Letkhana was called for the. defence. Heia 
the Aungmyintha Sayadaw and he thought 
that as the four Nayakas had submitted 
the matter to U Thanwara for selection by 
himself it was out of his hands; in other 
words, he was a person who was not only- 
willing to abide by the decision of XJ Than¬ 
wara but thought that his own servloes iou 
connexion with the election were no longer , 
required. Of the other three, XJ Thanwara, 
who gave evidence upon commission and is 
described as a witness for the defendant, after 
giving a long and careful account of all the 
circumstances, said at the conclusion of bis 
evidence, “I knew before that if an appoint¬ 
ment is made by a majority of the Nayaka 
Sayadaws it is valid.” In my view his 
opinion is entitled to great weight in this 
matter and it was shared by the other two 
Nayakas who were present, XI Wimala, the 
first witness for the plaintiff, who says that 
the appointment was valid because those 
who made the appointment formed the 
majority, and by U Ardicoa, who says it 
was finally settled that XJ Thiseitta should' 
be the presiding monk of the said kyaung- 
daik. 

It is to bo noted that at this meeting 
three other Sayadaws wore present. They 
took sufficient interest in the matter to come 
to see what was going on. They made no 
protest, and at no time was it then sug¬ 
gested that because XJ Letkhana was un¬ 
willing to come and because XJ Zayanta wae- 
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dead there was wanting any element in the 
validity of the election of the presiding 
monk of the kyaung.daik. It is now urged 
upon us that the election of a presiding 
monk is of such an important nature that 
it is at least analogous to ceremonial. It is, 
of course, true that there are matters con. 
nected with ceremonial, the validity of 
which is affected unless the reqaisite num. 
her of monks is present. But, in my opinion 
it is clear in this particular instance that, 
although there may have been ceremonial 
contemplated at the time that the preside 
ing monk was installed in «hiB office, the 
question of his election, by the Sangha is a 
plain question of fact and depends upon a 
consideration of the question whether the 
members of the Sangha were substantially 
in favour of his appointment. If we were 
to be driven to the contrary conclusion, it 
would be plain that there would be no 
answer to a case which might have arisen 
if the 38 members of the Sangha had 
appeared and one of them had dissented 
from the proposed appointment of a parti¬ 
cular person ; in those circumstances it 
would indeed be difficult to secure the elec- 
tion of a presiding monk, since unanimity 
might nob always easily be obtained : and 
1 am satisffed that the action which the 
members of the Sangha took in leaving the 
matter to several of the more senior of 
their number was not only a wise one and 
calculated to attain a measure of unanimity 
when there was a possible risk of disagree¬ 
ment, but that such unanimity was sub¬ 
stantially achieved. There is no evidence 
at all that U Zayanta before his death dis- 
sented from the appointment of the appel¬ 
lant, and it is quite plain that all those 
who survived were ready and willing that 
he should be appointed. In those oircum- 
stances, it seems to me that this appeal 
must succeed and the suit of the plaintiff, 
appellant is decreed. As the parties are 
Buddhist monks, we think it proper to 
make no order as to costs. 

Dunkley J. — I agree. As my learned 
brother Braund pointed out in 1938 B L B 
678^ at p. 690, where a special power is 
granted for its valid exercise the terms of 
the power must be strictly complied with. 
In the present case a special power to 
appoint the snocessor of U Yazeinda as 
owner of a poggalika kyanng.daik upon his 
death was granted by U Yazeinda to U Po 
Thet and U Heiu, and the power was to 
be exorcised jointly. They could not agree 
as to the manner of its exercise and con. 


sequently, it was never exercised. They bad 
no authority to delegate their power of 
appointment to any other person, and 
therefore the view which has been taken 
by the lower Courts that they delegated 
their power of appointment to the Sangha 
is an incorrect view. Clearly, when they 
were unable to exercise that power this 
poggalika kyaung.daik became, after the 
death of U Yazeinda, sanghika property 
and was at the disposal of the Sangha 
generally : see 14 Bang 566.^ It was there¬ 
fore the privilege and .duty of the Sangha 
to elect the presiding bionk of that sang- 
hika kyaung.daik, and the only question 
which fell for decision in this suit was whe- 
ther such an election had been made by 
the Sangha, that is, whether the election 
of the appellant by the three nayakas did 
truly represent the will of the Sangha. It 
has been suggested that, when the Sangha 
delegated to these five nayakas the power 
to elect the presiding monk, only the five 
nayakas acting together could make the 
election ; but no text of the Yinaya which 
says that under those circumstances the 
decision of the majority cannot prevail has 
been cited to us, and from the evidence of 
the learned sayadaws themselves it is clear 
that the texts to which they have referred 
are texts concerned with ceremonial matters 
which can only be carried out by a certain 
number of monks, and the Yinaya lays 
down that in such cases the requisite num. 
her of monks must be present. But, in the 
case of an election, as my Lord has pointed 
out, an impossible position would arise if 
the will of the majority should not prevail, 
for a single monk by merely absenting him. 
self from the election would render it im- 
possible for a new presiding monk of a 
sanghika kyaung.daik to be elected. In my 
opinion, the evidence in this case shows 
clearly that the election of the appellant 
was an election which was in accordance 
with the witness of the Sangha generally, 
and therefore the appellant was properly 
elected as the presiding monk of the kyaung. 
daik in suit. 

n.s./e.k, • Appeal allowed. 


2. U Zawtika v. U Ealyana, (1937) 2i A IB Bang 
76=168 I 0 967=14 Bang 666, 
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Mya Ba J. 

Mdung Kan — Applicant. ^ 

V. 

Mau7ig Po Toh — Respondent;. 

Criminal Revns. Nos. 125.B and 126.B 
of 1939, Decided on 6th June 1939, for 
review of order of Sub-Divisional Special 
Power Magistrate, Paungde, D/. 17th Janu¬ 
ary 1939. 

(a) Criminal P. C. (1898), Sf» 145 and 146 
— By execution of delivery warrant issued by 
Court decree.holder obtaining symbolical pos¬ 
session of land—Within two months of such 
warrant judgment-debtor attempting forcible 
entry on land—Decree-holder filing application 
under S. 145 —Decree-holder must be deemed 
to be in possession of land at the date of order 
under S. 145 (1)—Magistrate’s order referring 
parties back to Civil Court under S. 146 (1) is 
improper and contrary to principles of justice. 

If in execution of a decree against the judg¬ 
ment-debtor an order for delivery of possession of 
judgment-debtor’s property to the decree-holder is 
made by the Court and efleot is given to that order 
by an officer of Court executing the delivery war. 
rant and since then the decree-holder is in posses¬ 
sion both in fact and law of the land in question 
but the judgment-debtor within two months from 
the execution of such warrant attempts a forcible 
entry upon the land, whereupon the decree-holder 
files a petition in a Criminal Court under Bee. 146, 
the Magistrate cannot go behind the decision of the 
Civil Court and cannot ignore the decree. It is im¬ 
material whether the possession is actual or merely 
symbolical and in the inquiry under S. 146 there 
is only one conclusion possible for the Magistrate 
to arrive at with reference to the land and it is 
that it was in possession of the decree-holder on 
the date of the order passed under sub.s. (1) of 
S. 146. Even assuming that the decree-holder had 
been forcibly dispossessed at any time after the 
execution of the delivery warrant, proviso 1 to 
Bub-s. (4) of 8. 145 will operate in favour of the 
decree-holder. If therefore in such circumstances 
the Magistrate passes an order under 8. 146 (1) by 
which he refers the parties back to Civil Court for 
the determination of their rights, such an order is 
highly improper and opposed to all principles of 
justice : A I B 1923 Cal 176 and Al B 1916 Cal 
339, Bel. on, [P 389 0 1, 2^ 

(b) Civil P. C. (1908), O. 21. R. 35 — Deli- 
very of possession of land includes crops stand¬ 
ing thereon—Judgment-debtor cannot re-enter 
for reaping those crops. 

Where the decree-holder is put in possession of 
land such possession includes the standing crops. 
The judgment-debtor cannot re-enter in order to 
reap and dispose of the crops which he had culti¬ 
vated upon the land 3 Ij B B 129, Bel, on, 

[P 309 0 2) 

Order.—This is an application for revi¬ 
sion of certain orders passed by the Sub- 
divisional Magistrate of Paungde purporting 
to act under Sa. 145 and 146, Criminal P. C. 
The proceedings before the Subdivisional 
Magistrate were initiated by a petition filed 
by the applicant against the respondent 


and five others who are described as the 
respondent’s men. The facts that led to 
the filing of the petition were as follows : 
In Civil Regular No. 7 of 1938 of the Sub. 
divisional Court of Paungde, the applicant 
and his wife obtained a decree against the 
respondent and his wife for recovery of 
possession of a piece of paddy land, being 
holding No. 109 of Mogyobyit Kwb, 
Paungde Township, measuring 10.53 acres. 
That decree was passed on 19th September 
1938. In execution of the decree the Snb- 
divisional Court on 19th October 1938, 
passed an order for delivery of possession 
to the applicant and his wife. Effect was 
given to this order by the process-server of 
the Court executing the delivery warrant 
on 26th October 1938, by affixing a copy 
of the same on the land and by proclama¬ 
tion by beat of gong in the locality con¬ 
cerned. On 24th November however the 
respondent and his men attempted to effect 
forcible entry upon the land in question, 
with the result that two days later, the ap¬ 
plicant filed his petition in the Court of 
the Subdivisional Magistrate for action 
under S. 145, Criminal P. 0. The bases of 
the application were that since the execu¬ 
tion of the delivery warrant issued by the 
Subdivisional Court the petitioner had been 
in possession both in .fact and in law of the 
land in question, and that on 24th Nov¬ 
ember the respondent and his men 
tempted to effect foreible entry for the 
purpose of reaping the crops standing on 
the land, in consequence of which there 
was a likelihood of a breach of the pea^ 
concerning the land in question. On the 
day of the filing of the petition, the Sub¬ 
divisional Magistrate passed a preliminary 
order directing the issue of a prohibito^ 
order to both parties and of notices to the 
respondent and his men to appear before 
him on 29th November and to put in writ- 
ten statements of their claims as respects 
the fact of actual possession of the land. 
The prohibitory order was ignored by 
respondent and his men, who, in execution 
of their threat, went on reaping the stand- 
ing crops on the land, and it appears fe a 
by 29th November all the crops had been 


reaped. . „ u 

When the matter came before the buo- 

divisional Magistrate on 29th Novembw 

arrangement was made to keep the 

in the hands of the headman and a 

of Leusu village on their signing a o 

for the production of 550 baskets of paddy 

when required. The enquiry then proceeded. 



1^39 Maukg Kan v. Matjnq 

in the oourse of ^hioh each parby ooa. 
tested the claim of the other as to the 
factum of actual possessioii and also as to 
viho is entitled to reap the crops. In the 
end however the learned Subdivlsional 
Magistrate found it, in the oiroumstances 
of the case, impossible for him to come to 
any "rational decision as to which party 
were in actual possession of the crops and 
the land.” He therefore decided to proceed 
to act under Sec. 146 and appointed the 
Bailiff of his Court " to take charge of the 
properties and to credit to the Court all 
the moneys or proceeds of the lands.” 
Having passed that order, the learned Sub. 
divisional Magistrate also instructed the 
bailiff "to deduct incidental expenses re- 
garding cultivation, reaping, etc., from the 
sum realized.” The Bailiff not only carried 
out this instruction, but in his report of 
his having taken custody of the paddy and 
of his having sold the same mentioned that 
he had paid to various persons to whom 
various sums were due for such incidental 
expenses, It is quite clear that the pay¬ 
ments so made were unauthorized. It is 
also clear that the Magistrate’s instruction 
to the Bailiff to deduct incidental expenses 
regarding cultivation, reaping, etc., from 
the sum realized is quite improper, because 
although it appears to be common ground 
that the crops on the land had been raised 
by the respondent, the question as to who 
is entitled to the crops or to the possession 
of the crops could not arise separately from 
or independently of the main bone of con¬ 
tention between the parties viz., who is 
entitled to the possession of the land. While 
the Subdivlsional Magistrate admitted that 
he was not able to decide the question con. 
oerning the crops, he obviously had no 
right to determine which of the parties 
was liable to defray the expenses of culti¬ 
vation. 

In the face of the decree of the Civil 
Court in favour of the applicant and his 
wife, the order of the Subdivlsional Magis¬ 
trate referring the parties to the Civil Court 
for the determination of their rights under 
S. 146 (1) is highly improper. So far as the 
land is concerned it is absurd to think that 
the parties should again ffght out in a Civil 
Court the question as to who is entitled to 
the possession of the land which the Civil 
Court had not only decreed in favour of 
the applicant and his wife bub which the 
Civil Court had already enforced by the 
execution of its delivery of warrant. When a 
decree is inter partes it is immaterial whe. 
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ther the delivery of possession made under 
that decree is actual or merely symbolical: 
see 27 G W N 267,^ in which it was laid down 
that in a proceeding between the parties to 
a civil decree under S. 145, Criminal P. G., 
the Magistrate could not go behind the deoi. 
sion of the Civil Court in the matter and 
could not ignore the decree even though the 
Court passing the decree had no juiiedio- 
tion over the land and it was immaterial 
that the delivery of possession was symbo. 
lical only. Therefore in the enquiry under 
S. 145, there was only one conclusion pos. 
Bible for the learned Subdivlsional Magis. 
trate to arrive at with reference to the land, 
that is, that it was in the possession of the 
applicant on the date of the order passed 
under sub-s. (l). Even assuming that the 
applicant had been forcibly dispossessed at 
any time after the execution of the delivery 
order of the Subdivlsional Court the first 
proviso to 8ub-8. (4) will operate in favour 
of the applicant, as such dispossession must 
have taken place within two months next 
before the date of the order under sub-s. (1). 
I hold, therefore, that as regards the land 
the learned Subdivlsional Magistrate's order 
is contrary to all principles of justice. My 
finding is the same as regards the crops or 
the produce also. Where the decree-holder 
is put in possession of land, such possession 
Includes the standing crops. The judgment, 
debtor cannot re-enter in order to reap and 
dispose of the crops which he had cultivated 
upon the land: sge 3 L B B 129.^ I res. 
pectfully adopt the observation of Ghitty 
and Walmsley, JJ. in 20 0 W N 796 

It seems contrary to all principles of justiod 
that a judgment-debtor should be allowed to retain 
possession against his deoree-holder who has actu* 
ally been given possession against him by a Oivil 
Court and in a criminal proceeding, to assert that 
possession and by force of the order of the Magis¬ 
trate, drive the decree*holder . . , back to the Civil 
Court for a further declaration of his rights. 

The order of the Bubdivisional Magis. 
trate of Faungde dated 17tb January 1939 
is set aside and in its stead it is ordered 
that the learned Bubdivisional Magistrate 
declare that the applicant was at the date 
of the order under Bee. 145 (l), Criminal 
P. C., in possession of the land, including 
the standing crops, and declaring the appli. 

1. Akhoy Mondal v. Basu Bai, (1923) 10 A I B 

Cal 176=73 I 0 68=37 0 L 3 256 = 24 Or L J 
517=27 0 W N 267. 

2. Aung Baw v. Tun Gaung, (1905-06} 3 L B B 

129. 

8. Atul Hazrah v. Uma Cbaran, (1916) 3 A I B 
Oal 339=331 0 822=17 CrL3162=23 0 L J 
666=20 OWN 796. 
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cant to be entitled to possession thereof until 
evicted therefrom in due course of law, and 
forbidding of all disturbance of such posses* 
sion until such eviction. The Subdivisional 
Magistrate will take necessary steps to call 
into the custody of the Court the net sale 
proceeds of the paddy (i. e. sale proceeds 
less the Bailiff’s commission) and to deliver 
the same to the applicant. 

n.s./b.K. Order accordingly^ 

^ A. 1. R. 1939 Rangoon 390 

Dunkley and Wright JJ. 

Nga Sar Kee — Appellant 

V. 

The King. 

Criminal Appeal No. 641 of 1939, Deci¬ 
ded on 2l8t August 1939, from order of 
SesB. Judge, Thaton, D/- 25th July 1939. 

^ (a) Criminal P. C. (1898), Sb. 537, 239 — 
Two persons charged with same offence of 
murder ~ Prosecution evidence against them 
being mutually exclusive — Their joint trial it 
an illegality which cannot be cured under 
Section 537. 

“The same ofience” in S. 239 means an ofience 
arising out of the same act or series of acts and 
can mean nothing else. [P 391 0 1] 

When one accused is charged with having mur* 
dered a certain person at a certain place and 
another is charged with having murdered the same 
person at the same time and place and both are 
prosecuted because there is evidence against both 
but such evidence against them is mutually ezolu* 
sive, it cannot be said that those persons are 
charged with the same offence committed in the 
coarse of the same transaction within the mean, 
ing of S. 239. There is no provision of the Oode 
under which those persons can be tried together 
and such a joint trial is not a mere irregularity 
which can be cured under Sec. 537 but it is an 
illegality which goes to the very root of the trial : 
7 LB B68 and 25 Mad 61 (P C), Foil. 

(P 391 0 1] 

(b) Criminal Trial—Procedure—Prosecution 
~ Public Prosecutor should place whole evi¬ 
dence before Court - It is for Judge and not for 
him to decide whether certain evidence should 
be believed or not. 

• It is the duty of the Public Prosecutor to con¬ 
duct the case for the Grown fairly; his object 
should be not to obtain an unrighteous conviction 
but to see that justice is vindicated. He should 
therefore place before the Court all the evidence 
against the accused persons and should not with¬ 
hold certain evidence by not calling the principal 
witness on the ground that he did not believe the 
witness’s evidence. It is for the Judge and not for 
the Public Prosecutor to decide whether the evi¬ 
dence should be believed or not; 14 Rang 45, ReU 
on. [p 391 0 2; P 392 0 1] 

C. A. Soorma — for Appellant. 

D Tun Byu, Govt. Advocate — 

for the Groton, 

Dunkley J.— We have with reluctance, 
come to the eonclusion that we must order 


a re-trial of the appellant before another 
Sessions Judge, owing to the illegality of his 
original trial. The appellant was charged 
before the learned Sessions Judge of Thaton 
with having committed the offence of 
murder by causing the death of a person 
named Maung Kywe. Without any donbt, 
Maung Kywe met his death on the night 
of 3l8t January 1939, by reason of being 
cut and stabbed with some sharp.edged and 
sharp.pointed instrument. It was in evi. 
denoe before the learned Sessions Jndge 
that the first statements that were recorded 
in the investigation of the offence, which 
resulted in Maung Ky we’s death lad to the 
suspicion that this offence was committed 
by a man named Maung Yanng. Snbse. 
quently, further investigation elicited that 
there was evidence also that the appellant, 
Sar Kee, had committed this offence. The 
consequence was that the police sent up for 
trial, in one and the same trial, both 
Maung Yanng and Maung Sar Kee. Each 
of them was separately charged with the 
offence of murder, under Sec. 302, Penal 
Code, by causing the death of Manng Kywe 
on the night of Slst January 1939, and 
both of them were committed to stand 
their trial before the Sessions Court on this 
charge. The trial before the Sessions Court 
was a joint trial of the two appellants. 
The learned Sessions Jndge, at the begin¬ 
ning of his judgment, has stated that the 
case presented difficulties from the outset 
as the two accused were not charged with 
having murdered the deceased jointlyt but 
there were two sets of conflicting evidence 
one to prove that accused 1, Manng Yaung, 
was the assailant of the deceased, Maung 
Kywe, and the other to establish the gnilt 
of Sar Kee, accused 2, *'for the same offence." 
With due respect to the learned Sessions 
Judge, there was no evidence to establish 
that Sar Kee was guilty of the same offence 
as Maung Yanng. It was attempted to 
establish that he was guilty of the murder 
of Maung KywOi bat that does not make it 
the same offenoe as the offence of Manng 
Yaung, presupposing that Manng Yanng 
bad committed this murder. The trial be¬ 
fore the learned Sessions Judge was an 
illegal trial ab initio. The authority for this 
proposition—an authority which has never 
been doubted and has, in fact, been fol¬ 
lowed in several unreported decisions of this 
Court—is 7 L B B 768^ and this case was 
binding upon the learned Sessions Judge 

1. Azim-ud-din y. Emperor, (1918) 7 L B B 66^ 
311 0 163=14 Or L J 663. 
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and onghb to have been followed by him. 
Had he referred to it, it would have been at 
once apparent to him that the two acoused. 
Maung Yaung and Maung Bar Kee could 
not be tried together. The headnote of 
Asim^ud-din's case’ reads as follows : 

Two persons aooused of an offenoe cannot be 
tried together ifthaprosecution oases against them 
are mutualiy exclusive. The words ‘accused of the 
same ofienoe* in Sec. 239, Otimlnal P. 0.i imply 
that the oo^aocused have acted in concert or asso* 
oiatlon. 

Referring to the provisions of the Crimi. 
nal Procedure Oode on which this decision 
is based, S. 233 of the Code specifically 
lays down that for every distinct offence of 
which any person is accused there shall be 
a separate charge, and every such charge 
shall be tried separately, except in the 
oases mentioned in Ss. 234, 235, 236 and 
239. Consequently, when there is one 
charge against one person and another 
charge against another person, those 
charges must be the subject of separate 
trials* unless the Criminal Procedure Code 
. points that the two charges and therefore 
the two accused may be jointly tried, 
S. 239 lays down the only circumstances in 
which accused persons may be jointly tried. 
Cl. (a) of this Section says : 

The following persons may be charged and tried 
together, namely persons accused of the same 
oflence committed in the course of the same 
■transaction. 

When one accused is charged with having 
murdered a certain person at a certain 
place, and another aooused is charged with 
having murdered the same person at the 
same time and place, and both those ac- 
oused are being prosecuted because there is 
' evidence against both, but the evidence is 
of such a character that both of them can¬ 
not be convicted, and if one set of evidence 
is believed one of the accused will have to 
be convicted, whereas if the other set of 
evidence is believed the other aooused will 
have to be convicted, it cannot be said that 
those persons are charged with the same 
offence committed in the course of the same 
transaction. “The same offenoe” means an 
offence arising out of the same act or series 
of acts and can mean nothing else. This Is 
clear from the words of the danse com¬ 
mitted in the course of the same transac- 
tion.” When the prosecution evidence 
against two persons is mutually exclusive, 
there is no provision of the Oode under 
which those persons can be tried together; 
and the joint trial of the two persons is 
not a mere irregularity which can be cured 
^ under 8. 587. Oriminal P. G., it is an illega. 


lity which goes to the very root of the 
trial. In 26 Mad 61,^ their Lordships of 
the Privy Council held that the disregard 
of an express provision of the law as to the 
mode of trial was not a mere irregularity 
such as could be remedied by B. 537, Ori. 
minal P. 0., and that such a phrase as 
“irregularity” is not appropriate to the 
illegality of trying an aooused person for 
more different offences at the same time, 
and those offences being spread over a 
longer period than by law could have 
been joined together in one judgment. For 
myself, I can see no distinction between 
trying one person on a multiplicity of 
charges such as is not allowed by law, and 
trying two persons in one and the same 
trial where such joint trial is not allowed 
by law I am therefore compelled to hold 
that the trial of this case before the learn, 
ed Sessions Judge of Tbaton was an illegal 
trial, and hence there must be a fresh trial 
of the appellant before some other Sessions 
Court. 

It is unfortunately necessary, before we 
part with this case, to make some reference 
to the impropriety of the manner in which 
the learned Public Prosecutor for Tbaton 
conducted the prosecution. There were for 
trial before the Sessions Court two persons, 
namely, Maung Yaung and the appellant. 
It is laid down in 14 Bang 45® that it is 
the duty of a Public Prosecutor to conduct 
the case for the Crown* fairly ; his object 
should be, not to obtain an unrighteous 
conviction, bub, as representing the Crown, 
to see that justice is vindicated ; and in 
exercising his discretion as to the witnesses 
whom be should or should not call, he 
should bear that in mind. It therefore was 
in this case his bounden duty to place 
before the Court for the adjudication of 
the Court, all the evidence against both 
these accused persons. Yet he asked the 
permission of the Court not to call the prin- 
oipal witness against the aooused, Maung 
Yaung, on the ground that he did not 
believe this witness’s evidence. As the 
learned Bessions Judge has stated in the 
course of his judgment, this action on the 
part of the learned Public Prosecutor was 
constituting himself the judge of the case, 
that is, coming to a conclusion in regard to 
the guilt or innocence of one accused, and 

2. SabrabmaDla Ayyar v. Emperor, (1902) 26 

Mad 61=28 1 A 267=11 M L J 283=8 Bat 

160=2 Weir 271 (P 0). 

3. Nga Aang Gyi V. Eing'Emperor, (1986) 14 

Bang 46. 
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therefore pressing unduly for a conviction 
of the other accused, namely the present 
appellant. If the learned Public Prosecutor 
had come to the conclusion, after the pro. 
ceedings in the committing Court, that 
there was no creditable evidence against 
Maung Yaung his proper procedure was to 
have made an application to the learned 
Sessions Judge for permission to withdraw 
the case against Maung Yaung. In my 
view, if he had made such an application 
it would necessarily have been rejected, 
because the trial showed that there was 
considerable evidence against Maung Yaung 
and it was for the Judge, and not for the 
'Public Prosecutor, to decide whether that 
jevidence should be believed or not and it was 
therefore essential that the Public Prosecu. 
tor should place the whole of this evidence 
before the Court. The learned Sessions 
JudgOi has in the course of his judgment, 
commented on the fact that neither of the 
accused persons called any defence evidence. 
The answer is that they were not able to 
do so because the defence evidence of each 
was the prosecution evidence against the 
other, and had therefore been called as 
prosecution evidence in the case. It is un. 
desirable that we should express any opi. 
nion regarding the evidence against the 
present appellant or its credibility at this 
stage, because as I have already said, it is 
clearly essential that there should be a re. 
trial and therefore we accept this appeal, 
set aside the conviction and sentence of 
the appellant and order the re.trial of the 
appellant before the Sessions Court of 
Moulmein on the same charge. 

Wright J.—I agree. 

d.b./r.k. Appeal accepted. 
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Mosely J. 

The King 

V. 

Nga Ba Saing — Respondent. 

Criminal Revn, No. 178.B of 1939, De¬ 
cided on 2nd June 1939, for review of 
order of Head.guarters (8. P.) Magistrate, 
Sagaing, D/- 22nd Pebrnary 1939. 

(a) Criminal P. C. (1898), Sees. 370, 421— 
Recommendation for enhancement of sentence 
of accused made after his appeal against con* 
fiction has been dismissed—Accused is not 
again entitled to shour cause against his convic- 
tion—He can only show cause againstenbance- 
ment of sentence—The fact that his appeal 
was dismissed summarily makes no difference. 

Where a recommendation for enhancement of 
eentence of an accused is made to High Court 


after the decision of the appeal filed by htfi> 
against his conviction, the accused, when 
upon to show cause against the enhancement of 
sentence, is not entitled to show cause against his- 
convlcbion but may only show canse against the 
enhancement of his sentence. The order of ths 
High Court in appeal is- final and the accused' 
cannot be heard again to show cause against his 
conviction. The fact that the accused’s appeal' 
from jail was dismissed summarily does not mak^ 
any difference. Such appeals are dismissed sum. 
marily after consideration of the grounds of ap- 
peal, in addition to the judgment and if necessary, 
the evidence : A I R 1986 Bom 555 ; A I R 1987 
Lah 217 and AIR 1989 Lah 797, Rel, on. 

[P 392 C S ; P 393 0 11 

(b) Criminal P. C. (1898), S. 439 (5), (6)— 
Sub'S. (6) only refers to sub*s. (5)—li is inten- 
ded to operate as exception to what is other- 
wise laid down in the Section—Meaning of 
sub'S. (6) explained. 

Sub>section (6) of 8. 439 can refer only to sub- 
s. (5) of the Section, and means that, although & 
party, who has not appealed, could not be allowed' 
to make an application in revision, yet, If proceed* 
ings are taken against him in revision and notice 
to show cause why his sentence should not be enr 
banced is issued to him, he shall, in showing; 
cause be entitled also to show cause against his 
conviction. Sub-s. (6) is intended to operate as an- 
exception to what is otherwise laid down in the- 
Section itself. [P 393 0 1,3] 

(c) Criminal P. C. (1898), S. 369—Conetruc* 
tion. 

Section 969, Criminal P. 0., must be read with. 
8. 430 of the Code. [P 893 0 2] 

Order.—The respondent, Nga Ba Saing» 
was convicted under the second part of 
Sec. 307, Penal Code, and sentenced to 
years’ rigorous imprisonment. The learned 
District Magistrate, Sagaing, has submitted 
the case in revision with the recommendfr- 
tion that the sentence be enhanced. The 
accused bad preferred an appeal (No. 267 
of 1939) before this, and that appeal wae 
summarily dismissed about a month before 
receipt of the District Magistrate’s recom- 
mendation. The respondent, when called' 
upon to show canse against enhancement of 
sentence, has endeavoured, in addition, to 
show cause against his conviction, and the 
first question to be considered in this oase 
is whether that can be done, having regard 
to the fact that the accused's appeal hae 
already been dismissed. 

When an appeal is preferred and it 
pears to the Judge that there is reason to 
, believe that an enhancement of the sen. 
tence should be considered, it is the 
tice of this Court to issue notice in revision 
to the accused to show oause against 
hancement, and the appeal and the revision 
are heard at one and the same time. I 
nob know of any previous oase in this Court 
where a recommendation for enhanoemont 
of sentence has been made efter the deei» ’ 
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Bion of the appeal, and there is oertainly 
no reported ease in the rulings of this Court 
on the subjeot. There is however ooneider. 
able authority in the Indian High Courts 
for the view that in such a oaee the aocused 
person oannot be allowed to show cause 
against his oonviotion, but may only show 
oause against enhancement of the sentence. 

The High Court's power in revision are 
laid down in Section 439, Criminal P. C. 
Sub.e. (l) enacts that the High Court may 
exercise any of the powers conferred on a 
Court of Appeal by certain Sections, of 
which the only one in point, S. 423 (l) (a), 
lays down that the Appellate Court in an 
appeal from an order of acquittal may, 
inter alia, find the accused guilty and pass 
sentence on him according to law, and Sec¬ 
tion 439, Bub-s. (l). goes on to provide that 
the Court may enhance the sentence. This 
power to enhance the sentence is subject to 
sub-s. (2), namely notice to the accused per¬ 
son, and to sub-sec. (3) in regard to the 
maximum enhancement in certain oases. 
Sub.sec. (4) prevents a finding of acquittal 
being converted into a conviction. Sub-sec¬ 
tion (5) says that where under this Code an 
appeal lies and no appeal is brought no 
proceedings by way of revision should be 
entertained at the instance of the party 
who could have appealed. This sub-section 
prevents a revision application being treat, 
ed as an appeal when no appeal has been 
brought. Sub-seo. (6), which is the one in 
question in this case, says • . . . 

Notwithstanding anything contained in this 
Section, any convicted person to whom an oppot- 
tunity has been given under aub-s. (2) of showing 
cause why his sentence should not be enhanced 
shall, in showing oause, be entitled also to show 
cause against his conviction. 

This last sub.section was only added 
when the Code was revised in 1923. It is 
importiant to note that the initial words 
are "notwithstanding anything contained 
in this Section,” and not "notwithstanding 
anything contained in this Code." It would 
seem clear therefore that sub.aec. (6) can 
only refer to snb.s. (5) of the Section, and 
means that, although a party who has not 
appealed cannot be allowed to make an 
application in revision, yet, if proceedings 
are taken against him in revision and notice 
to show cause why his sentence should not 
be enhanced is issued to him, he shall, in 
showing cause, be entitled also to show oause 
against his oonviotion. Had it been other, 
wise, it could have been contended in the 
case of an accused to whom notice had been 
issned and who had not appealed or in a 


noD-appealable case had not applied for 
revision of bis conviction, that he could not 
question the correotuess of his oonviotiou, 
and that was in fact decided under the old 
Code in 32 Bom 162.^ It would seem there- 
fore that sub-s. (6) is intended to operate as 
an exception to what is otherwise laid down 
in the Section itself. 

It is only by virtue of the provisions of 
this sub-section that the accused can show 
cause against his conviction, and, as I have 
said, under the words of the Section itself 
it would seem that the accused is not enti. 
tied to do so where his appeal has been, 
previously dismissed. It is laid down else¬ 
where in the Code that judgments once 
passed oannot be altered or revised except 
as provided for by this Section. S. 369 of 
the Code says: 

Save as otherwise provided by this Code ..... 
no Court, when it has signed its judgment, shall 
alter or review the same, except to correct a 
clerical error, 

This Section must be read with S. 430 of 
the Code, where it is said that "judgments 
and orders passed by an Appellate Court 
upon appeal shall be final, except in the 
cases provided for in S. 417” (appeals 
against an acquittal by the Government) 
“and Oh. 32” of which S. 439 is a part. It 
appears therefore to me that the order of 
this Court in appeal must be regarded as 
final, and that the accused person cannot 
now be heard to show cause against hie 
conviction. Another view was taken inci¬ 
dentally in 49 Bom 450,^ where it was- 
remarked that it was the practice of the 
Bombay High Court to issue notice against 
enhancement in revision after the disposal 
of the appeal, and that the accused then 
still had the right to show oause against his 
conviction, though any attempt to set aside 
his conviction would not have much chance 
of success. 

This view however was dissented from 
in 60 Bom 783,* a case on all fours with 
the present one, where it was said that 
such a case where the appeal bad already 
been heard on the merits was not provided 
for in sub.s. 6, and was outside the purview 
of that sub.section. It was also remarked 
that to allow cause to be shown against the 
conviction would be to rehear the appeal 

1. Emperor v. Ohinto, (190S) 32 Bom 162.= 7 Cc 
L J 119=10 Bom L B 93. 

S. Emperor v. Maogal Naran, (1925) 12 AIR Bom 
268=87 1 0 424=26 Or L J 968=49 Bom 450 
=27 Bom L B 355. 

3. Emperor v. Jorabbai Eisanbhai, (1926) 13 AIB. 
Bom 655 = 97 I G 805 =27 Or L J 1173=28 
Bom Ii B 1051=60 Bom 763. 
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on the merits, and that that would be a 
proceeding which is against the ordinary 
principle of finality of judgments, such as 
has often been referred to by the Privy 
Council, for instance, in 48 Cal 499^ at 
p. 508. This ruling was followed in 8 Lah 
521.^ In that case a petition by the accused 
for revision of his conviction and sentence 
was dismissed, whereupon the Crown pre¬ 
sented an application in revision for en- 
hancement of the sentence. It was held 
there that the accused was no longer enti¬ 
tled under S. 439, sub-s. (6), to reopen the 
question of his guilt in the face of the pre. 
vious finding by the High Court. 10 Lah 
241,^ a similar case, also followed 50 Bom 
783.^ It was said there: 

Bub.s. (6) was meant to give an accused person 
to whom a notice of enhancement of sentence was 
issued and who has not appealed, or if no appeal 
lay, has not applied for revision of his conviction, 
an opportunity to question the correctness of his 
conviction if it was proposed to enhance his 
sentence. 

Another case on all fours with the pre- 
sent one is 55 All 715^ which also followed 
the decision in 60 Bom 783.^ It does not 
appear to me to make any difference that 
the accused’s appeal from jail was dismissed 
summarily. Such appeals are dismissed 
summarily after consideration of the grounds 
of appeal, in addition to the judgment and, 
if necessary the evidence. As to the merits 
of the case for enhancement, I am afraid 
that I cannot see any. This was a case of 
an assault with a dah by one ex.convict on 
an other ex-convict, apparently arising out of 
a sudden quarrel. It is true that the person 
assaulted was unarmed. He had six injuries, 
two of which were on the bead. The other 
four were on the hand, arm and fingers, and 
might have been caused when the com. 
plainant was defending himself. The evi- 
dence given only referred to the first blow 
struck. Both the accused and the com¬ 
plainant appear to have been drunk at the 
time. The main ground of the learned Dis- 
trict Magistrate’s recommendation for en- 
hancement was that the accused person had 
made a previous attempt to murder the 

4. Hook V. Administrator-General of Bengal, 

(1921) 8 AIR P 0 11=60 10 631=46 1 A 187 
=48 Cal 499 (P 0). 

5. Emperor v.Shei Singh, (1927) 14 AIR Lah 217 

=100 I 0 234=28 Or L J 266 = 8 Lah 621= 
28 P L R 659. 

6. Emperor v. Dhanna Lai, (1929) 16 A I R Lah 

797=1929 Cr 0 429=117 I 0 669=30 Or L J 
816=10 Lah 241=80 P L R 409 

'7. Emperor v. Abdul Qayum, (1933) 20 A I R All 
485=1933 Or 0 830=146 I 0 187 =34 Cr L J 
1205=66 AU 716=1933 A L J 967. 


same man, Maung Po An, but I find that 
the previous case in which this aoonsed, 
Nga Ba Saing, was convicted (Orimlnal 
Regular Trial No. 98 of 1935 of the Sub- 
divisional Magistrate, Myinmu) was a case 
of an assault against a totally different 
person, Maung San Htaik, who gave a 
different father’s name. It does not appear 
to me to be necessary to take any steps to 
enhance the sentence, and that will be 
ordered accordingly. 

r.m./r.k. Order accordingly, 
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Moselt j. 

Maung Po Nwe — Accused. 

V. 

Ma Pwa Chone — Complainant. 

Criminal Revn. No. 221.B of 1939, Da- 
oided on 16th June 1939, reference made 
by District Magistrate, Toungoo, D/- 7th 
June 1939. 

Criminal Trial*—Bar of ■— Previous judgment 
of Civil Court — Fact that matter in iMue has 
been decided by Civil Court between same 
parties does not debar Criminal Court from 
taking cognizance of case and holding trial. 

Though a civil suit and a criminal prosecution 
may be based on exactly the same cause of action, 
the parties are strictly speaking not the same.. 
The burden of proof is difierently placed and diff* 
erent considerations may come in. The result may 
therefore be a conflict in decision. Theriskofsneh 
conflict is one that is Inherent in the division of 
cause into criminal and civil. The judgment of 
neither Court is binding on the other and each 
must decide the cause on the evidence before it. If 
they arrive at different conclusions it is regrettable 
but unavoidable. [P 396 0 2 ; P 396 0 1] 

The fact therefore that the matter in issue has 
already been decided in favour of the accused in a 
civil suit between the same parties does not debar, 
the Criminal Court from taking cognizance of the 
case and holding a trial : A I B 1916 Bom 16$, 
ExpL; AIR 1982 Mad 254 and A I B 1932 Cal 
293, Bel. on. [P 0 21 

Order. — The learned Distriofc Magis¬ 
trate has submitted the proceedings in 
Criminal Trial No. 50 of 1939 of the Town¬ 
ship Magistrate of Kyaukkyi with the re¬ 
commendation that they be quashed. The 
reason given was that the matter in issue 
had already been decided in favour of the 
accused in a civil suit between the same 
parties. The complainant there, Ma Pwa 
Chone, prosecuted Maung Po Nwe and 
another. Tun U, for criminal breach of trust 
or cheating. The case, after a preliminwry 
inquiry by the police, proceeded a^inst 
Po Nwe alone under S. 406, Penal Com. 
The complainant’s case was that she had 
bought cattle for Po Nwe and hired them- 
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to him and that he had disposed of them 
by selliog them to Tun U. This criminal 
oase was only instituted after Ma Pwa 
Ohone brought a oWil suit in the Township 
Court of Kyaukkyi, (Small Cause Suit No. 3 
of 1939) where she sued Po Nwe, who is 
her oousin, for recovery of the hire and the 
bullocks. The witnesses whom she produced 
there, Aung Ba and San Hla, however 
made the transaction of sale and exchange 
one with Po Nwe and not with Ma Pwa 
Chone at all and she also failed to prove 
payment of any hire. Her suit was accord, 
ingly dismissed. The present criminal oase 
has proceeded on the same facts and the 
same evidence, though I note that Aung 
Ba has modified his statement in Ma Pwa 
Ohone’s favour here. His evidence however 
will not be worth considering in view of his 
previous statement in the civil suit. The 
complainant, after her preliminary exami> 
nation did not tender herself as a witness. 
Maung Po Nwe seems to have made a ver. 
bal application to the Magistrate to allow 
him to file a copy of the judgment in the 
civil suit and his prayer for adjournment 
for that purpose was apparently refused. 
He then applied to the District Magistrate 
for transfer of the case, but the District 
Magistrate has recommended the quashing 
of the proceedings. The question usually 
presents itself in the reverse way. The 
judgment of a criminal Court is irrelevant 
in a civil suit as proof of the point decided 
by the Criminal Court. Similarly, here the 
decision in the civil suit was not res judi. 
cata. The judgment in that suit was not 
one which by law prevented the Criminal 
Court from taking cognizance of the case 
land holding a trial (8. 40, Evidence Act), 
nor was it a judgment in rem as defined in 
S. 41 of that Act, which could be codo1u« 
sive proof of the matters dealt with in it, 
•nor, again did that suit relate to matters of 
a public nature, (8. 42 of that Act). A judg¬ 
ment of a Civil Court other than one in 
rem cannot finally decide a matter subse. 
quently dealt with in a criminal Court even 
though the facts in dispute in this civil 
suit govern the only question that can rise 
in these criminal proceedings, for if the 
property in question was bought by the 
accused he could not be convicted of any 
offence with respect to it on the complaint 
of the complainant. 

The only other res judicata known to the 
criminal law is autrefois acquit and autre, 
fois convict (S. 403, Civil P. 0.). It has been 
beld in one case by the High Court of 
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Bombay in 41 Bom 1,^ that a copy of the 
judgment in a civil suit should have been 
allowed to be filed in the subsequent orimi. 
nal proceedings. It was said there that the 
judgment was relevant to know what the 
rights of the parties were with respect to 
the matter in dispute: Heaton, J. said (p. 5): 

It Is a matter of the first importance, of the very 
highest relevancy to show to a Criminal Court that 
the matter which the Criminal Court is asked to 
adjudicate on has already been fully dealt with by a 
Civil Court. . . The judgment is relevant not for 
the purpose of proving or disproving facts in dis¬ 
pute in the case, but for the purpose of enabling 

the Magistrate to decide whether he should. 

exercise the discretion given him by Cl. 2, 8. 25S, 
Criminal P. C. 

The Evidence Act;, however, does not 
warrant this proposition of law. The judg. 
ment in the civil suit was not one of those 
mentioned in Ss. 40, 41 and 42, and was, 
therefore, irrelevant, not being a fact in 
issue nor relevant under some other provi. 
sions of the Evidence Act (S. 43 of the Act). 
Then, again, as admittedly the judgment 
should not be used to prove or disprove the 
charge, it is difficult to see how the Magis- 
trate could have used it on which to ground 
his order of discharge. That would have 
been equivalent to treating it not merely 
as relevant but as conclusive. It is clear, I 
think, that the decision in 41 Bom 1^ was 
on grounds of policy rather than of law, 
for it was said : 

We cauaot have Criminal Courts trying over 
again matters which have been finally dealt with 
and finally decided by a Civil Court of competent 
jurisdiction. 

41 Bom 1^ was dissented from in 55 
Mad 346^ where it was rightly remarked 
that though the civil suit and the prosecu- 
tion may be based on exactly the same 
cause of action, the parties are, strictly 
speaking, not the same. The harden of proof 
is differently placed and different consi¬ 
derations may come in. The result may, 
therefore, be a conflict in decision. Instances 
are given there, a trial for murder in which 
the confession is inadmissible in evidence 
and a suit for damages for the murder 
where the, confessional statement is admis- 
Bible: another instance is more familiar, a 
prosecution for defamation governed by the 
provisions of the Penal Code and a suit for 
damages governed by the English law of 
slander and libel. As is again said there 

1. In re N. F. Markur, (1916) 3 A I B Bom 163= 
83 I 0 683=17 Cr L J 168=41 Bom 1=18 
Bom L B 186. 

2. Bamanamma v. Appalanatasayya, (1932) 19 

AIR Mad 264=1982 Or C 184=186 10 848 
=88 Cr L J 807=66 Mad 346=62 M L J 2S0i 
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in a passage quoted from another judgment, 
the risk of such conflict is one that is 
inherent in the division of causes into cri¬ 
minal and civil. The judgment of neither 
Court is binding on the other and each 
must decide the cause on the evidence 
before it. If they arrive at different con¬ 
clusions it is regrettable but unavoidable. A 
similar recent decision is 59 Cal 136.® I 
am unable therefore to accept the learned 
District Magistrate’s recommendation on 
the ground given by him. In the present case, 
however, 1 think that this recommenda¬ 
tion can be supported on another somewhat 
analogous ground. The applicant is a poor 
man who could not afford to be represented 
in the criminal proceedings. It is obvious 
that if he had flled or were allowed to flle 
a copy of the evidence of Maung Aung Ba, 
given in the civil suit in this trial, the trial 
could not possibly result in his conviction. 
It will, therefore, be directed that the pro¬ 
ceedings be quashed and the accused Maung 
Po Nwe acquitted. 

N.S./r.k. Proceedings quashed. 

3. Trailokyanatb Das v. Emperor, (1932) 19 AIR , 
Cal 293=1932 Cr 0 262=137 I 0 163=33 Or 
L J 441=59 Cal 136. 
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Roberts C. J. and Dunklet J. 

Baher Ali and another —Appellants. 

V. 

Amir Ali Meah and others — 

Respondents. 

First Appeal No. 127 of 1938, Decided 
on 7th June 1939, against decree of Asst. 
District Court, Akyab, D/- 18th August 
1938. 

(a) Deed—Construction—Terms of document 
must be construed according to law—Conclusion 
regarding rights and liabilities created by docu¬ 
ment cannot be based on irrelevant matters. 

Construction of a dooument U a matter of law. 
When a Court is called upon to construe a docu* 
znent, it is the duty of the Judge to construe the 
terms of the document according to law and come 
to an independent conclusion of his own as regards 
the rights and liabilities created by document. He 
is not bound to base his conclusion upon matters 
which are irrelevant in a Court of law. tF 397 C 1] 

(b) Deed — Construction — Description in 
document partly correct and partly incorrect— 
Correct description sufftcient to identify subject- 
matter—Rule of construction—Land described 
in document by boundaries and also area— 
Land within boundaries passes by document. 

When a description in a document is partly 
correct and partly incorrect and the former part is 
sufficient to identify the subject* matter intended 
while the latter does not apply to any subject, the 
erroneous part will be reject^ in accordance with 
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the maxim falsa demonsiraiio non nocet cum de 
corpore constat, and extrinsic evidence to show 
that the intention of the parties was not in accor¬ 
dance with the part of the description which ia 
correct is inadmissible. So, where there isadeeorip. 
tionof land in a document setting forth the bounL 
aries and then specifying the quantity as so many 
acres, etc., the description in regard to the acreage 
is considered to be mere false description if there is 
an error in the quantity, and the land within the 
boundaries passes by the document, whether it be- 
less or more than the quantity specified : 41 Col 
493 (PC), Ref. [P 39801) 

Dr. Ba Han and Zakharia — 

for Appellanie. 

Hay “ for Respondents. 

Dunkley J. —This appeal arises out o^ 
a suit in the Assistant District Court ot 
Akyab, in which the plaintiffs-respondents 
sued the defendant-appellants for their 
ejectment from certain areas of agriouUurah 
land and for mesne profits of that land for 
a period of three years prior to the suit. 
The suit has been decreed by the learned* 
Assistant District Judge ot Akyab and it is- 
against his judgment and decree that the- 
present appeal has been filed. In their 
plaint the respondents alleged that the 
areas of land in suit lay within the area ot 
a larger grant, which had been made to 
them by the Government of Burma under 
the Arakan Waste Land Grant Rules, and 
that on this ground they were entitled to 
eject the appellants. Para. 1 of the plaint 
is as follows: 

1. That the plaintiffs are the registered grantee* 
of AuDgseikpyin Grant, situated in Maungdaw 
Township. The western boundary of the said 8™®* 
is the course of Myothit chaung as it was in 1906. 

Para. 4 of the plaint reads : 

4. That the three plots marked on the eMibii 
map in red dotted lines as A, B and 0 fall within 
the boundary of the plaintiffs’ grant. 

These are the three areas of land from 
which the respondents seek to eject the 
appellants, and it is clear that their cause 
of action is based on the averment that the 
grant of land, which has been made to 
them by Government, includes the lands 
in suit. Yet, strange though it may seen^ 
the deed of grant, which obviously should 
have been filed with the plaint, has not 
been produced at all. The respondents have 
relied upon two orders of the Financial 
Commissioner of Burma, dated 2l8t Jmy 
1936. and 26th July 1937. certified oopi^ 
of wMch have been produced and are filed 
as Exs. B and C. In the plaint r^erenoe 
has been made to these orders, 
out thafc by his order of 26th July • 
(Ex* 0) the Financial Commissioner decided 
that the western boundary of the respon¬ 
dents' grant was the Myothit chaung afl 
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•ozisted in 1906. The defenoe of the appel. 
lants, so far as it is now of any importance, 
is that the areas of land in suit lie outside 
the respondents’ grant. Ooosequently, the 
'first issue which was framed in the suit 
was, "Do the suit plots A, B and 0 fall with¬ 
in the boundary of Aungseikpyin Grant? 
The learned Assistant District Judge, in 
considering this issue, came to the conclu¬ 
sion that he was bound by the orders of 
the Financial Commissioner, to which I 
have already referred, and therefore held 
that the lands in suit fall within the res¬ 
pondents' grant. This was not the correct 
way to view the matter. The Financial 
Commissioner was deciding a dispute bet¬ 
ween the revenue authorities of the Akyab 
District and the respondents regarding 
the western boundary of the respondents’ 
grant, and as a Revenue Court, ha was not 
bound by the strict rules of the law of 
evidence; but it was his duty to come 
to that decision which, in his view, would 
be equitable in consideration of all the 
materials which were placed before him. 
He based his decision on the ground that 
if the boundaries stated in the respon¬ 
dents’ deed of grant were strictly adhered 
to, the area of the land which the respon- 
dents would obtain would be much less 
than the area stated in the grant. The 
construction of a document is a matter of 
law, and it was the duty of the learned 
Assistant District Judge to construe the 
terms of the respondents’ grant in accord¬ 
ance with law, and on his independent 
construction of its terms, to come to his 
own conclusion as to whether the lands in 
suit were included within the grant or not. 
He was in no way bound by the opinion 
of the Financial Commissioner, which was 
based upon considerations which were 

irrelevant in a Court of law. 

The learned Assistant District Judge 
having failed to construe the terms of this 
grant, it now falls on us to do so and we 
are placed in an initial difificulty in that 
the deed of grant itself is not before us. 
At one stage, it seemed likely that we 
should have to remand the case for this 
document to be produced. However the 
only part of the document which, for the 
present purpose, is of importance is the 
description of the boundaries contained 
therein, and that description is fortunately 
get out in full in the order of the Finan¬ 
cial Commissioner, dated 2l8t July 1936, 
(Ex. B). It is necessary to set out in detail 
the history of this grant, as this has already 


been done by the learned Assistant District 
Judge in his judgment. It appears that the 
respondents and their predecessors-in-title 
have obtained a series of grants from the 
Government of Burma of this land which 
is known as the Aungseikpyin Grant. The 
grants have in each case been made for a 
period of 20 years and at the end of each 
such period a new grant has been issued. 
It appears that in each successive grant 
the rent payable by the respondents or 
their predecessors, has been revised, but 
we have not been told whether the other 
terms have continued to be the same in 
each grant. The last grant was made on 
31st March 1936, the agreement apparently 
being signed some time in 1927. According 
to the Financial Commissioner’s order 
(Ex. B), the boundaries of the grant land 
as stated in the deed of 1926 are as follows: 

North : The right branch of the Padaga ohaung 
to Majn Hills. 

South : The Gyit chaung from its mouth to its 
source in the Maya Hills. 

East : The Mayu Hills. 

West : The Myothit chaung. 

The order of the Financial Commissioner 
set out that all these boundaries are des. 
cribed in exactly the same words as were 
the boundaries in the deed of grant of 
1906. But the evidence shows that between 
1906 and 1926 the Myothit chaung changed 
its course towards the east, and when the 
1936 agreement was signed its course was 
considerably to the east of the course 
which it had taken in 1906. It is common 
ground that the lands now in suit were on 
the east bank of the Myothit chaung in 
1906, bub were on the west bank of that 
chaung in 1926. The plain meaning of the 
description of the western boundary con. 
tained in the agreement of 1926 is the 
course of the Myothit chaung as it existed 
at the date of the agreement. Where the 
agreement says merely, "west: the Myo¬ 
thit chaung," plainly that means that the 
western boundary is the Myothit chaung 
as it was on the date of the agreement, and 
these words can have no other meaning. 
The Financial Commissioner, in his orders, 
discussed what was the intention of the 
parties at the time when this agreement 
was signed, and he came to the conclusion 
that the intention both of the Government 
and of the respondents was that the western 
boundary under the 1926 agreement should 
be exactly the same as the western boun. 
dary under the 1906 agreement. That is a 
construction which was permissible to him 
but which is not permissible to a Court of 
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law. When a description in a document is 
partly correct and partly incorrect and the 
former part is sufficient to identify the 
subject-matter intended while the latter 
does not apply to any aubjeot, the errone- 
ous part will be rejected in accordance 
with the maxim falsa demonstratio non 
nocei cum de cor pore constat^ and extrinsic 
evidence to show that the intention of the 
parties was not in accordance with the 
Ipart of the description which is correct is 
inadmissible. So, where there is a descrip, 
tion of land in a document setting forth 
the boundaries and then specifying the 
quantity as so many acres, etc. the descrip, 
tion in regard to the acreage is considered 
to be mere false description if there is an 
error in the quantity, and the land within 
the boundaries passes by the document, 
whether it be less or more than the quantity 
specified. In 41 Cal 493^ their Lordships 
of the Pr^vy Council said : 

In their Locdehips' opinion, the question as to 
what had been demised in 1694 turned upon the 
true construction of the kabuliyat, and that con¬ 
struction could not be varied by extraneous evi¬ 
dence as to the negotiations which led up to the 
contract which was, in fact, made, or by evidence 
showing that within the boundaries specified in 
the schedule to the kabuliyat there was not 400 
bighas of land .... 

Consequently, it is plain that under the 
deed of grant of 1926 the western boundary 
of the respondents’ grant is the course of 
the Myothit obaung as it existed on that 
date. It has been urged on behalf of the 
respondents that the orders of the Financial 
Commissioner amount to a rectification of 
this grant in consequence of a mutual mis. 
take of the parties thereto. If that were so 
then a new grant was necessary. Under 
direction 13 of the directions under the 
Lower Burma Land and Revenue Act, grants 
of land for cultivation must be made in a 
particular form and entered in a particular 
register. Nothing of the kind was done 
after the Financial Commissioner’s orders 
were issued, and it is only necessary to read 
the second of these orders, Bx. C, to come 
to the conclusion that it is far too vague in 
its terms to be the basis of a new contract 
between the parties. There has obviously 
been no new grant or rectification of the 
old grant by reason of, or in consequence 
of, the orders of the Financial Commis. 
sioner ; but what the Financial Commis. 
sioner did was to construe, as between the 

1. Durga Prasad Bingb v. Rajendra Narayan 
Bagohi, (1918) 41 Oal 493=40 I A 223=21 
I 0 750=18 OWN 66=19 0 L J 96 (P 0). 


Government and the respondents, the exis. 
ting grant of 1926, and as I have already 
said, that construction is not a oonetruo- 
tion which can be accepted by a Court of 
law. It would seem that the Financial’ 
Commissioner recognized this, for in hie 
order of 26th July 1937 (Ex. G) he said : 

In future therefore for that portion of the grant 
south of the defined common boundary between 
Aungeselkpyin and the Ghaungbauk grant the 
centre line of the Myothit ohaung as it stood in 
1906 . . . will be adopted as the western boundary. 

And it is common ground that by that 
the Financial Commissioner meant that 
when a new grant was issued the desorip. 
tion of the western boundary should be in 
these terms. It is further urged on behalf 
of the respondents that if the orders of the- 
Financial Commissioner cannot be held to 
be a rectification of the grant, at any rate- 
they amount to an order that the respon. 
dents are to be permitted to occupy the 
land lying between the old and new beds 
of the Myothit obaung. This land is un. 
doubtedly at the disposal of Government 
as waste land, and of course, under the 
rules for the occupation of waste lands. 
Government can permit any person to 
occupy it; and without doubt, the Finan¬ 
cial Commissioner had authority to direct 
that the respondents alone should be per- 
mitted to occupy this area. In fact, the 
appellants admit that this view of tho 
Financial Commissioner’s orders may be- 
the correct view. But a case based upon a 
permission to occupy waste lands is not the- 
case which has been set np by the respon- 
dents in their plaint. They have seen fit to 
base their case entirely upon their grant 
and the averment that the lands in suit fall’ 
within the grant, and upon this averment 
they must stand or fall. Learned counsel 
for the appellants has frankly admitted 
that the appellants are liable to eviction 
from the lands in suit at the hands of the 
revenue authorities by appropriate action, 
but be urges that if and when they are 
served by the Revenue Courts with notice 
of eviction they will then have an oppor¬ 
tunity of presenting their case before those 
Courts, an opportunity which has so far 
been denied to them. The appellants claim 
that they cannot be evicted by a decree of 
a Civil Court passed in the present suit, 
and in my opinion, this argument is with¬ 
out doubt correct. The suit of the respon¬ 
dents based upon their grant was bound to 
fail and therefore this appeal is allowed 
and the suit of the plsuntiffs-respondents is- 

dismissed with costs in both Courts. 
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Roberts G. J.—1 agree and have noth, 
ing to add. 

n.s./r.e. Appeal allowed, 

A. 1. R. 1939 Rangoon 899 
Mya Btj J. 

Mo Maung U — Appellant. 

V. 

Ma Bla On — Respondent. 

Speoial Second Appeal No. 80 of 1938, 
Decided on 13th January 1939, against 
decree of Diat. Court, Maubin, in C. A. 
No. 3 of 1937. 

Specibc Relief Act (1877), S. 41 —Diicretion 
under — Transferor stating that he is major — 
Circumstances showing that transaction would 
have been entered into whether statement was 
made or not — Transferor cannot be said to 
have misrepresented age nor induced trans¬ 
feree — Upon cancellation of deed of transfer, 
descretion under S. 41 held should not be used 
in transferee’s favour by ordering transferor to 
refund consideration. 

Where a minor by false reapresentation as to his 
or her age induces another to enter into a transac¬ 
tion it Is just that the latter should be refunded 
the money that was paid to the minor as consi¬ 
deration : A. I B 2924 All 156, Bel, on. 

[P 401 C 1] 

Where however at the time of entering into a 
transaction of transfer, the transferor, upon being 
questioned by the transferee as to his age declares 
that he is a major but the facts and circumstances 
of the transaction are such that the alleged decla¬ 
ration bad DO influence on the traneaction and 
that the parties would have still entered into the 
transaction whether the statement was made or 
not, the alleged statement as to age cannot be 
regarded as inducement by the transferor to the 
transferee to enter into the transaction nor does it 
support the theory of the transferor having mis¬ 
represented his age on the occasion. It would not 
therefore be proper in such a case for a Court to 
ezeroiee the discretion under 8. 41 in favour of the 
transferee upon the cancellation of the instrument 
of transfer, by ordering the transferor to refund 
the money paid to him as consideration of trans¬ 
fer : SO Cal 5S9 (P C), Bel. on; AJB 2928 hah 
609, Disting. [P 400 0 1; P 401 0 1] 

Dr. Ba Han — for Appellant, 

IJ Zeya — for BespondenU 

Jadgment. — This appeal has arisen ont 
of a suit instituted by the respondent under 
S. 39, Specific Belief Act, for cancellation of 
a deed of sale on the ground that it was 
void on account of her minority at the time 
of the transaction. The appellant who con. 
tested the suit on various grounds, such as 
that the respondent was not a minor at the 
time of the transaction, also claimed that 
in the cancellation of the deed the respo. 
dent should be ordered to make a refund of 
the pnrohase money which he (the appel. 
lant) bad paid for the land that was trans. 
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ferred under the deed. This claim was made 
under S. 41, Specific Belief Act. Both the 
trial Court and the lower Appellate Court 
decided all the points in dispute in favour 
of the respondent, and held that as the res¬ 
pondent was a minor at the time of the 
transaction, the transaction was void, and 
consequently directed the oanoeliation of 
the deed of sale. With reference to the 
appellant's claim under Sec. 41, Specific 
Belief Act, the trial Court upon the evi¬ 
dence came to the conclusion that there 
was active misrepresentation on the part 
of the respondent as to her age, which was 
alleged to be 19 years, and that therefore 
the appellant was entitled to have the 
amount which he paid as purchase money 
refunded to him by the respondent upon 
the cancellation of the deed of sale. The 
lower Appellate Court, however, came to 
the conolusion upon the evidence in the 
case that no active misrepresentation on 
the part of the respondent as to her age 
was proved and that the appellant entered 
into the transaction with his eyes open to 
the fact that the respondent was a minor, 
and therefore held that the appellant was 
not entitled to have the amount paid by 
him as purchase money refunded to him. 
Before the filing of this suit the respondent 
had filed a suit to enforce an unregistered 
written agreement entered into at the time 
of the ezecutioD of the deed of sale under 
which the appellant promised to recover 
the property mentioned in the deed on the 
respondent paying him the purchase money 
with an additional sum. The appellant 
contested that suit which failed on the 
ground that the agreement relied upou by 
the respondent not being a registered one 
was invalid. Both parties to the suit led 
evidence upon various issues of fact which 
were framed in that proceeding. Therefore, 
in the present litigation the parties agreed 
in the trial Court that the evidence taken 
in the previous suit should be treated as 
evidence in the present case. In addition 
to such evidence the parties were given the 
liberty to adduce such further evidence that 
they desired to adduce in this case. There, 
fore the evidence relied on by the parties in 
this case has been mainly evidence which 
was not recorded by the learned Judge who 
tried this case. 

In addition to the interested parties to 
this litigation, namely the appellant, the 
respondent and a cousin of the respondent 
named Maung Ba Maung, there are three 
witnesses who were examined with reference 
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to the allegation of active misrepregenta. 
tion on tho part of the respondent. The 
evidence in the affirmative comes forth from 
the witnesses Po Sa and Maung Kun called 
by tho appellant, while the evidence of 
Maung Nyo called by the respondent sup¬ 
ports the denial of the respondent that 
there was any misrepresentation on her 
})art as to her age. There three witnesses 
were admittedly present at the time of the 
drawing up of the deed in question, Po Sa 
being the writer and Maung Kun, who is 
related both to the appellant and the res¬ 
pondent who are also related as cousins, 
and Maung Nyo being attesting witnesses 
to the deed. The evidence of Po Sa and 
Maung Kun supports the appellant’s alle¬ 
gation to the effect that when Po Sa was 
about to write the deed Po Sa questioned 
the respondent as to her age and that the 
respondent’s answer was that she was 19 
years old. The evidence of Maung Nyo is 
to the effect that he never heard anybody 
questioning the respondent as to her age, 
nor did he bear any statement made by the 
respondent upon this point. It is un¬ 
doubtedly a weak point in the case for the 
appellant that there was no circumstance 
which would show that there was any need 
for Po Sa to put the alleged question. But 
Po Sa says that he questioned the respon¬ 
dent as to her age because respondent was 
dwarhsh, and it is perfectly clear that the 
question was not put by him on account of 
the realization on his part that a contract 
entered into by a minor was invalid in law. 
Thus the question that he put was not put 
in connexion with the transaction of which 
he was about to draw the deed, but merely 
to satisfy his personal curiosity. Be that as 
it may, it must be conceded that this weak 
point in the appellant’s case is not suffi¬ 
cient, in my opinion, to justify interference 
by the lower Appellate Court with the find¬ 
ing of the trial Court though the trial Court 
did not in this case have the ordinary ad¬ 
vantage over the Appellate Court of having 
the evidence of witnesses recorded before it. 

But that is not the end of the matter, 
because in the circumstances of the case it 
^appears to me that the parties would have 
entered into the transaction even if this 
^alleged statement was not made, and I am 
lunable to attribute the entry of the parties 
[into the transaction to this statement at 
fall. The writer of the deed, Po Sa, was a 
petitlon-wiiter, but he confesses that he 
did not know what the legal effect of the 
deed signed by a minor would be. There- 
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fore so far as the question of minority was 
concerned, it was a matter of indifference 
to him. The transaction was brought about 
by Maung Ba Maung, respondent’s cousin, 
in whose care the respondent was living 
at the time. Ho was a fishery lessee who 
needed money to pay the arrears of revenue 
due for the fishery, therefore he approached 
the appellant to let him have the money 
upon the respondent entering into this 
transaction. It was only after he had made 
all the arrangements that the respondent 
was taken to the place where the deed was 
to be drawn up to give the transaction its 
finality. The appellant was also related to 
the respondent as a cousin and they all 
lived in the same village until about eight 
years before the suit when the appellant 
left this village and took up his residence 
elsewhere which however does not appear 
to be so distant as to render improbable 
their meeting with each other on some 
occasions during the period. The arrange¬ 
ments had brought the matter to the stage 
when the final deed was to be drawn up, 
and up to that time it is reasonably clear 
that the appellant never had in his mind the 
question of minority or majority of the per¬ 
son who was going to execute the deed of 
sale in his favour. Therefore, upon the facts 
of the case in my opinion it is safe to hold 
that it was not the alleged declaration of 
her age to be 19 that had any influence on 
the transaction at all, and that this trans¬ 
action would have been entered into whe¬ 
ther that statement was made or not. 

The question is whether in these circum¬ 
stances the Court should exercise the dis¬ 
cretionary power under Sec. 41; that is 
whether the Court will require the respon¬ 
dent to make any compensation to the ap¬ 
pellant, and it resolves itself into whether 
justice requires the making of such an 
order. In 30 I A 114^ it was held that a 
false representation made to a person who 
knows it to be false is not such fraud as 
to take away the privilege of infancy. In 
that case the Courts found that the agent 
of the mortgagee had not acted upon nor 
was misled by, the statement by the mort¬ 
gagor as to his age but had been fully 
aware at the time the mortgage was execu¬ 
ted of the minority of the mortgagor. lu 
those circumstances their Lordships up¬ 
held the view of the Courts in India that 
under the circumstance s of the case justioo 

1. Mohori Bibeo v. Dharmodas Ghose. 

Cal 639=30 I A 1U= 8 Bar 374 = 7 0 W N 

441 (PO). 
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•did not require them to order the return 
4)7 the respondent of money advanced to 
him with full knowledge of his infancy. In 
9 Lah 701® a Full Bench of the Lahore 
High Court held, Harrison J. dissenting, 
that a minor who had entered into a con. 
tract by means of a false representation as 
to hia age, though not liable under the con¬ 
tract, may, in equity, be required to return 
the benefit he had received by making a 
false representation as to his age. There 
the facts of the case showed that the minor 
had falsely represented himself to be a 
major and induced a person to enter into a 
contract with him. I do not think that the 
alleged statement made by the respondent 
to Maung Po Sa can be regarded as an in¬ 
ducement by the respondent to the appel- 
lant to enter into the transaction, because, 
as I have pointed out upon the facts and 
circumstances of the case the appellant 
would have taken the sale from the res. 
pondent even if she never made that state¬ 
ment to Po Sa. In 45 All 644® at page 649 
Sir Grimwood Meats 0. J. and Piggott J. 
of the Allahabad High Court pointed out 
that in each case the test must be the con. 
duct of the parties, and observed in the 
course of the judgment : 

Furohasers or money-lenders who deal with 
persons who are hovering upon majority, and the 
ascertainment of whose age is impossible must not 
complain if their cupidity leads them at times 
into litigation and loss. 

My view as to the principle laid down 
by this case is where a minor by false 
representation as to bis or her age induces 
another to enter into a transaction it is 
just that the latter should be refunded the 
money that was paid to the minor as con. 
sideration. In my opinion it is not proper 
to exercise the discretion under S. 41, Spe. 
cific Belief Act, in favour of a transferee 
from a minor upon the cancellation of the 
instrument of transfer on the ground of the 
transferor’s minority at the time of the 
transaction, unless the transaction has been 
the consequence of the false representation 
by the minor as to age. Before I conclude 
I must mention that in 1932 when Maung 
Ba Maung was required by the Eevenue 
Officer to furnish security for the fishery 
license fees the respondent, who was then 
only 13 years of age, offered herself as his 
surety by a petition in which she stated 

2. Khan Gul v. Lakba Slngb, (1928) 15 A IE 
Lan 609=11110 176=9 Lah 701=30 P L R 
60 (F B). 

5. Muhammad Said v. Blshambhar Nath, (1924) 
11 A I B All 166=85 1 0 79^46 All 644=21 
A L «r 696. - . - - u ,. . _ —. 

1989 R/61 & 62 


her age to be 16. It is surprising to find 
that the Revenue Officer concerned accept- 
ed her suretyship and the lease was issued 
to Maung Ba Maung. Judging by that con- 
dnot it seems that the respondent was a 
person who would be willing to make a 
misstatement of her age at the beck and 
call of Maung Ba Maung, but it cannot be 
said that she put herself forward as a 
major, and the circumstance does not by 
itself support the theory of her having 
actively misrepresented her age on the oc¬ 
casion of the transfer in question. In all 
the circumstances of the case I see no suffi. 
cient reason for interfering with the judg¬ 
ment of the lower Appellate Court on this 
point. The appeal fails and it is dismissed 
with costs. 

N.S./r.K, Appeal dismissed. 
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Roberts C. J. and Mackney J. 

E. M, Joseph — Appellant. 

V. 

Official Assignee — Respondent. 

Civil Miso. Appeal No. 81 of 1938, De- 
cided on 3rd May 1939, against order of 
High Court, D/- 18th August 1938. 

lovolvency—One beneftciary of fund becom¬ 
ing intolvent — Trustee instead of paying to 
Official Assignee such money as wouHd have 
been payable to insolvent in ordinary course 
forming his own notion as to proper allowance 
and continuing to pay it to insolvent for main¬ 
tenance at the expense of other benebciaries— 
Money so paid held should be refunded to 
Official Assignee. 

One of the beneficiaries of a fund became insol¬ 
vent. The trustee of this fund instead of paying 
to the Official Assignee such moneys as would 
have been payable to the insolvent from time to 
time in the ordinary course, formed his own notions 
as to what the proper allowance might be and 
continued to pay It to the insolvent for bis main¬ 
tenance at the expense of other beneficiaries. The 
Official Assignee applied foe the refund of money 
80 paid to the insolvent by the trustee: 

Held that the trustee should be directed to 
refund the money to the Official Receiver : (1907) 
1KB 866, Disting, [P 402 0 1, 2J, 

N. M. Oowasjeo — for Appellant. 

E, 0. V. Fouoar — for Respondent, 

Roberts C. J. — This is an appeal from 
an order of Shaw J., whereby the trustee 
of a fund, one E. M. Joseph, the benefi¬ 
ciaries of which were the several sons of 
J. I. Joseph (deceased), including one A. P. 
Joseph who has since become insolvent 
was directed to pay to the Official Assignee 
the sum of Rs. 3097-6.9 or so much of it as 
might be payable by reason of the order of 
air Appellate Gourfe which was- pre86ntly 
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cODsidering an appeal from an order by the 
learned Insolvency Judge, and whose judg. 
ment is contained in the Civil Miscellaneous 
Application No. 13 of 1938. It appears that 
the trustee of this fund, instead of handing 
over from time to time such moneys as 
would have been payable to the insolvent 
and other benehciaries in the ordinary 
course in the case of the insolvent to the 
Olhcial Assignee, in forming his own notions 
as to what the proper allowance might be 
and in making, at the expense of the beneh- 
jciaries (including, of course, himself) a 
'series of payments of moneys which were 
,in fact due and payable to the Official As. 
'signee in insolvency, followed an entirely 
'erroneous idea. The question whether the 
insolvent should have been permitted to 
receive the money for maintenance was 
before the High Court in two cases in July 
1935 and in November of the same year, 
and both applications appear to have been 
rejected. Nevertheless, the trustee con- 
tinned to make the payments (very small 
in amount, only Bs. 18 a week) for the 
maintenance of the insolvent, his wife and 
eight children, but nonetheless in clear 
contravention of the law. And having done 
so, the position now is that the Official 
Assignee has applied for this money to be 
refunded by the appellant and the learned 
Judge on the original side directed that 
that should be done but that the order to 
be drawn up should abide by'the decision 
of the Appellate Court on the insolvency 
(matter. So far as that decision is concerned, 
it is only necessary to say that the Bench 
dismissed the application for allowance and 
directed an allowance under S. 75, sub. 
cl. (2), Rangoon Insolvency Act, of Bs. 50 
a month subject to various conditions. It 
appears from the effect of the judgment 
that the insolvent was allowed not only 
Bs. 18 a week but the use of premises 
which resulted in a loss of Bs. 50 a month, 
which would otherwise have to be paid as 
rent to the trust estate. The insolvent's 
share of this loss would be Bs. 12.8.0. 
This, we are told, has been calculated in 
the claim together with the Bs. 18 which 
has been formerly paid by the trustee to 
the insolvent instead of to the Official 
Assignee. 

We have been referred by Mr. Cowasjee 
to the case in (1907) 1 KB 865^ from 
which it is clear that an officer of the 

l.In re Tyler, Ez parte the Offioial Beceiver, 
(1907) 1 KB 865=76 L J K B 641 = 97 Ij T 
30=14 Manson 73=51 B J 291=23 TLB 328, 
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Court who stands by whilst, or who has- 
constructive notice that, payments are being, 
made which need not be made by way ol 
premiums in insurance during the pendency* 
of a bankruptcy, cannot afterwards turn 
round, despite the fact that there will be- 
no answer in law or equity to his claim, 
and refuse the repayment of those sums by 
him. The learned Judges in that case alt 
stressed the fact that the Court could not 
allow one of its officers to make a claim 
which was founded upon the fact that they 
were taking undue advantage of one who 
had acted in ignorance of his right and 
permitted him to go on doing so and after, 
wards turning round by means of what 
Vaughan Williams, L. J. described as a 
“shabby trick" to try to get some benefit 
to the creditors thereby. 

This case is quite unlike that case. It is 
a case in which a trustee saw fit, out oi 
motives of highmindedness, benevolence 
and great charity, to indulge in the whim 
of practising those virtues not at his owa 
expense but at the expense of others. That 
being so, the Official Assignee is clearly 
right in saying: “If you would be high- 
minded, benevolent and charitable, you. 
must do so out of your own pocket and not 
out of the trust estate moneys." That being 
so, there is no doubt that the order made 
by the learned Judge on the original side 
was right and it must be confirmed with 
costs, advocate’s fee six gold mohurs. 

Maokney J.—I agree. 

d.s./b.k. Order confirmed, 
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Mya Bu and Dunkley JJ. 

Ah Phut and others — Appellants 

V. 

The King, 

Criminal Appeals Nos. 388, 389 and 390 
of 1939, Decided on 20th June 1939, from 
order of Sess. Judge, Mergui, D/- 15th May 
1939. 

U) Evidence Act (1872), S. 118—Child wit* 
neit—Duty of Court. 

Where a young child is called as a ^vitnesa the 
first step for the Judge or Magistrate to take is to 
satisfy himself by questioning the child that it is* 

a competent witness within the meaning of 8.116. 

[P 403 0 11 

(b) Oathi Act (187^, Ss. S, 6 and 13-Ooth 
or affirmation is compulsory for every witness 
—Child is not exception—Omission does no* 
render evidence absolutely inadmissible. 

Every person who is examined as a witness 
shall make an oath os affirmation and there is no 
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«oept!on in the case oi a child of tender years. 
Tbdtoforo If ft child Is ftdjudged to bo oompstent 
witness an oath or afiSrmatlon must be adminis¬ 
tered to him before he Is examined; but an omis¬ 
sion whether deliberate or inadvertent to do so 
does not tender his evidence absolutely Inadmis- 
siblOi But it Is for theOourt to deoide what weight 
may be given to such unsworn testimony of the 
child whose evidence must always be received with 
great caution: A X H 1918 L B 22, Not folUi Cose 
law referred, (P 403 0 3;? 404 0 1] 

(c) Evidence Act (1872), S. 30 — Confession 
of co«accuiod~£videDtiary Taluto 

A confession of a co-accused cannot be the main 
evidence in a case but it is the weakest possible 
kind of evidence which cannot be acted upon. 
Hence such a bare statement in the confession 
of a co-aooused is not alone sufficient to justify 
a finding of guilty of so grave an oflence as that 
under S. 896 \ A1 R 1938 Rang 92, Foil. 

[P 404 0 1; P 405 C 9] 
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an oath or affirmation and there is no 
ezoeptioQ in the case of a child of tender 
years. Therefore if the child is adjudged 
to be a competent witness, an oath or affir. 
mation must be administered to the child 
before he is examined. In the present case 
learned counsel for the appellants, in sub¬ 
mitting that the evidence of Ma Sbwe Tan 
May is inadmissible on the ground that she 
was advisedly neither sworn nor affirmed, 
relied upon the case in 9 L B E 88/ the 
beadnote of which reads as follows : 

Section 6, Oaths Act (10 of 1873). imperatively 
requites that no person shall testify as a witness 
except on oath or affirmation, and notwithstand¬ 
ing S. 13 of the same Act, the evidence of a child 
is inadmissible if it has advisedly been recorded 
without any oath or affirmation. 


Ah Phut v. The King (Mya Bu J.) 


tJ Kyaw Zan — for Appellants. 

U Tun Byu, Government Advocate — 

for the Croton, 

Mya Bu J. —The three appellants have 
been convicted by the learned Sessions 
•Judge of Mergui of an offence under 8. 396, 
Penal Code, and the appellants Ah Phut 
and Lan Taung have been sentenced to 
death and the appellant Sa Khon has been 
sentenced to undergo seven years’ rigor, 
ous imprisonment. At the beginning of the 
hearing of these appeals, learned counsel 
for the appellants urged that the evidence 
of Ma Shwe Tun May (P. W, 3), a child 
aged eight years, was not admissible because 
she had not been sworn or affirmed, and it 
is clear that the learned Sessions Judge 
deliberately refrained from administering 
an oath or affirmation to Ma Shwe Tun 
May on the ground of her tender years, 
and it is therefore necessary that we should 
make some observations for the guidance of 
the learned Sessions Judge regarding the 
manner in which a child of tender years, 
who has been called as a witness, should 
be treated by the Court. Under S. 118, 
Evidence Act : 

All persons shall be competeut to testify, unless 
the Court considers that they are prevented from 
understanding the questions put to them, or from 
giving rational answers to those questions, by 
tender years, extreme old age, disease, whether of 
body or mind, or any other cause of the same kind. 

Consequently, when a young child is 
called as a witness the first step for the 
Judge or Magistrate to taka is to satisfy 
himself, by questioning the child that the 
child is a competent witness within the 
meaning of S. 118, Evidence Act. Under 
Ss. 5 and 6, Oaths Act, 1873, every person 
who is examined as a witness shall make 


In coming to this decision the learned 
Judges professed to follow two decisions of 
the Allahabad High Court, namely 10 All 
207“ and 11 All 183.“ With the greatest 
respect the second case is no authority for 
the proposition advanced for all that was 
decided in that case was that the evidence 
of a child could not be recorded without 
administering to him an oath or affirma¬ 
tion. The decision in 10 All 207^ has been 
overruled in 38 All 49.* In our opinion, 
the provisions of S. 13, Oaths Act, are so 
plain as to admit of no misunderstanding. 
They are as follows : 

No omission to take any oath or make any affir" 
mation ■ , . . shall invalidate any proceeding or 
render inadmissible any evidence whatever. 

^ The word “omission” is used in the Sec. 
tion without any qualification and, conse. 
quently, it must be held to include any 
omission whether that omission was deli, 
berate or inadvertent. This is the view of 
the law which is now taken by all the High 
Courts : see 14 Beng L E 294,^ 24 C W N 
767,® 16 Bom 359,’ 38 Mad 550,® 6 Pat L J 


1. Deya v. Emperor. (1918) 6 AIKLB22 = 43 
I 0 86=9 L B R 88=19 Or L J 54. 

2. Queen-Empress v, Mara, (1888) 10 All 207= 

1888 A W N 86. 

8 . Queen-Empress v. Lai Bahai, (1889) 11 All 183 
=1889 A W N 66. 

4. Emperor v. Dhani Bam, (1916) 2 AIR All 437 
=31 I 0 1015=16 Or L J 829=38 All 49=13 
A L J 1072. 

6 . The Queen v. Sewa Bhogta, (1876) 14 BenffLR 
294=23 W R 12 (P B). 

6 . Emperor v. Sashi Bhusan, (1920) 7 A I R Cal 

414=68 I 0 817=21 Or L J 817 = 24 C W N 
767=32 0 L J 31. 

7. Queen-Empress v. Shava, (1892) 16 Bom 369, 

8 . China Venkadu v. Emperor, (1914) 1 A IR 
Mad 293 = 22 I 0 737 = 16 Cr L J 161 = 38 
Mad 550. 
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147® and 31 P R 1889 Cr.^® It is therefore 
clear that the word “omission,” as used in 
Sec. 13, Oaths Act, includes any kind of 
[omission and is not restricted to accidental 
or negligent omissions. Hence, although a 
child must be either sworn or afdrmed 
before giving evidence, nevertheless if the 
child gives evidence without making an 
oath or affirmation bis evidence is still 
admissible; but, as learned counsel for the 
appellants has pointed out, it is for the 
Court to decide what weight may be given 
to such unsworn testimony, and the evi¬ 
dence of a child must always be received 
with great caution. We do not propose to 
place any reliance on the evidence of Ma 
Shwe Tun May in this case. The appellant 
Sa Khon made a confession, and in the 
course of his judgment the learned Sessions 
Judge said : 

The main evidence for the prosecution is that 
contributed hy the accused Sa Khon in his confes¬ 
sion recorded by the Second Additional Magistrate, 
Mergui, on 12th December 1938. 

How the confession of a co-accused can 
be the main evidence in a case we are 
unable to understand. It is the weakest 
possible kind of evidence, which can only 
,be taken into consideration against the co- 
jaccused by reason of the provisions of S. 30, 
;Evidence Act, It is not given upon oath 
and it is not tested by cross-examination. 
The correct view of the confession of a co¬ 
accused has been laid down by Mackney, J. 
in 1938 RLE 30,'^ the headnote of which 
is as follows: 

Section 30, Evidence Act, provides that the 
Court may take the confession of a co*accused 
person into consideration against the other co-ac¬ 
cused, that is to say, that the Court can only treat 
a confession as lending assurance to other evidence 
against a co-accused. 

Consequently, the confession of Sa Khon 
can, in this case, only be used for the pur¬ 
pose of corroborating the evidence given by 
the witnesses upon oath. For that purpose 
the confession of the appellant Sa Khon is, 
in our opinion, practically valueless. It is 
only necessary to read the confession to 
see that Sa Khon has made it in such a 
way as to exculpate himself as far as pos. 
sible, and for this reason its truth is open 
to the gravest doubt. The robbery in con. 
nexion with which the appellants have 
been convicted occurred at Manoron village 

9. Fatu Santal v, Emperor, (1921) 8 A I B Pat 
109=61 I 0 705=22 Or L J 417 = 6 Pat L J 
147=2 P LT 288. 

10. Budba v. Empress. (1889) 31 P B 1889 Cr. 

11. Nga Mya v. The King, (1938) 26 A I B Bang 
92=1741C 917=39 Or L J 481=1938 E L B 80. 
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on the night of 21st November 1938. Dar- 
ing that day three Siamese, who were un¬ 
known in the village, arrived at the house 
of Maung Shwe Myat and Ma E in the 
early afternoon and spent the rest of the 
day there. Before their arrival the appel- 
lant Sa Khon who belongs to that village, 
had visited Shwe Myat’s house, and accord- 
ing to his confession, he had gone there as 
a spy of the robbers. On that day Ma Shwe 
Kyo Hla (P. W. 4) and her daughter Ma 
Shwe Tun May happened to be spending 
the day with Shwe Myat and Ma E. In the 
evening, after lamps bad been lighted, the 
visitors suddenly attacked Maung Shwe 
Myat and Ma E. When they arrived they 
were carrying weapons, two of them a da^ 
each and one an axe, but in this wild country 
there was nothing unusual in that. However, 
after night had fallen one of them out 
Maung Shwe Myat on the head with his 
da and when Ma E tried to take the da 
away she received a blow from the visitor 
who was carrying the axe. Immediately 
Ma Shwe Kyo Hla and Ma Shwe Tun May 
ran away into the jungle. Ma Shwe Kyo 
Hla says that she hid in the garden at 
some little distance from the house and she 
saw the three men going past her, taking 
Maung Shwe Myat and Me E with them. 
Ma Shwe Kyo Hla and her daughter bid in 
the jungle until daybreak and then the 
former returned to the house, and on her 
way she came upon the dead body of Ma E 
which was lying inside the garden. At some 
further distance away she also found the 
dead body of Maung Shwe Myat. In the 
first information report, which was given 
by Saw Ba Thein (P, W, 9), it is stated 
that the body of Shwe Myat was lying close 
to a hole which hadibeen dug in the ground 
and at the mouth of hole there was a rusty 
da, but BO superficial was the conduct of 
the prosecution that this important fact has 
not been brought out in evidence. It shows 
that, in all probability, Maung Shwe Myat 
had been compelled by the robbers to point 
out the place where be had buried his valu¬ 
ables and that the valuables had been dug 
up and taken by the robbers. 

From the very first Ma Shwe Kyo Hla 
told the villagers, and subsequently she told 
the headman and the Police Officers, that 
she would be able to identify the three Sia¬ 
mese who came to Shwe Myat’s house and 
who of course were obviously the robbers, 
and there is every reason why she should 
be able to identify them because she was in 
Shwe Myat’s house at the same time as 
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these three robbers for at least four hours 
and also for a considerable period while it 
was still daylight. Eor some reason of 
which there is no evidence, due to the ex¬ 
tremely summary manner in which the 
Investigating Officer was examined, suspi- 
cion fell upon the appellant Sa Khon and 
be wasarreatedt and he then made a state, 
ment, in consequence of which he was taken 
to Siam and he pointed out the two appel¬ 
lants, who were arrested on his information 
on Ist December. On 12th December all 
the three appellants were sent before a 
Magistrate to have their confessions record, 
ed but the appellants Ah Phut and Lan 
Taung declined to make confessions and only 
Sa Khon made a confession. As has already 
been pointed out, his confessional statement 
is a suspicious statement, but it does 
amount to an admission that he acted as 
guide for the robbers and received a sum 
of Bs. 10 as his share of the booty. This 
money was found by the police in his house 
when it was searched. It was handed over 
to the police by his wife Ma Ni (P. W. 6). 
Bhe says that when she received this money 
from her husband it was tarnished as if it 
had been burled, and this is in accordance 
with Sa Khon’s confession. So far as Sa 
Khon is concerned, his complicity in this 
robbery is clearly established by bis con. 
fession, which is corroborated by the re- 
covery of the money from his house and by 
the evidence of his own wife. 

Against the appellants Ah Phut and Lan 
Taung there is also sufficient evidence to 
justify their convictions for participation 
in the robbery. Leaving aside the evidence 
of the child Ma Shwe Tun May, who was 
able to pick out the appellant Lan Taung 
only at an identification parade, there is 
the evidence of Ma Shwe Kyo Hla, who 
identified both Ah Phut and Lan Taung at 
this parade, which was held at Bokpyin 
police station on 8th December. As we have 
already pointed out, Ma Shwe Kyo Hla 
had ample opportunity of identifying the 
three Siamese who came to Shwe Myat’s 
house. Naukaohok (P. W. 5) supports her 
evidence because he says that when he was 
returning from school at about 4 F. M. on 
the day of the robbery he saw a Siamese 
sitting near Maung Shwe Myat at the en¬ 
trance of Shwe Myat’s house, and be identi. 
fies this Siamese as the appellant Lan Taung 
whom he picked out at the identification 
parade. Ma Ni (P. W. 6) says that three or 
four days before the robbery the appellants 
Ah Phut and Lan Taung came to her house 
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and stayed one night, and they returned on 
the fifth day afterwards and took away her 
husband Sa Khon with them, and late on 
that same night her husband returned and 
gave her ten tarnished rupees. There is 
other evidence to show that Sa Khon was 
seen in the company of Siamese, who were 
not identified, by certain witnesses on the 
day of the robbery and also evidence to 
show that Ah Phut and Lan Taung and 
some other Siamese were brought to Mano. 
roD from Nandaung village in Siam in a 
boat about 15 days before the robbery, 
and that after the robbery Ah Phut and 
Lan Taung returned to Siam and then Lan 
Taung appeared to have plenty of money. 
Apart from this somewhat doubtful evi. 
dence, the identification of the two appel. 
lants by Ma Shwe Kyo Hla, supported by 
their identification by Naukachok and Ma 
Ni is sufficient to establish beyond any 
reasonable doubt that Ah Phut and Lan 
Taung must have taken part in this robbery. 

The learned Sessions Judge has held 
that the offence committed was a dacoity 
in the course of which murder was com. 
mitted by one of the dacoits, so as to bring 
the oflfenee within Sec. 396, I. P. C., but 
beyond the bare statement of the appellant 
Sa Khon in his confession there is no evi. 
dence whatever on which it can be held 
that five or more persons took part in this 
robbery. We have already dealt with the 
value of the confession of a co. accused as 
evidence, and a statement in such a con. 
fession could not alone be held sufficient 
to justify a finding of guilty of so grave an 
offence as that under See. 396, which is 
punishable with death. Moreover, on thisi 
point Sa Khon’s confession is obviously 
untrustworthy. He admits that only three 
of his confederates went to the house of 
Shwe Myat and Ma E, and he gives their 
names as Ah Phut, Lan Taung and Ah 
Chein. Then, further on, he says that some 
time afterwards he and one dacoit Bo and 
two other Siamese proceeded to Shwe 
Myat’s house but remained outside. He 
does not say where he met this dacoit Bo 
and the other two Siamese, nor does he 
give their names. A vague statement of 
this kind could not be acted upon even if it 
was made in the course of a sworn deposi¬ 
tion, and it is worthless when contained 
in the confession of a co.accused. Conae. 
guently.the evidence in the case establishes 
only that four persons took part in this 
robbery. Hence the appellants cannot be 
held responsible for the murder of Shwe 
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Myat and Ma E UDleas ib is shown either 
that they actually committed the murders 
or one of them, or that they were parties 
to a common intention to commit them. 
On the first point there is no evidence at 
all. On the second point there is also no 
evidence, and, in fact, the only statement 
appearing in evidence, which bears upon 
this question of common intention, tends 
to show that the appellants Ah Phut and 
Lan Taung had no intention at the time of 
the robbery of injuring either Shwe Myat 
or Ma E seriously, for Ma Shwe Kyo Hla 
says in her evidence that when these two 
appellants were taking Shwe Myat and 
Ma E from their house she heard one of 
them enquire of Ma £ whether she had 
been hurt much and she replied that she 
had only been hurt a little, and she heard 
Shwe Myat telling these two appellants to 
walk with care or they would fall ofi the 
bridge. 

Consequently, the responsibility of the 
appellants Ah Phut and Lan Taung for 
these murders has not been brought home 
to them, and equally it is clear that Sa 
Khon did not commit an offence under 
Sec. 396. The Section of the Penal Code 
which is applicable is S. 394. We therefore 
alter the convictions of all the three appeU 
lants to convictions of an offence under 
this Section, and we reduce the sentence 
passed upon the appellants Ah Phut and 
Lan Taung to sentences of seven years’ 
rigorous imprisonment each. The sentence 
of seven years’ rigorous imprisonment 
passed by the learned Sessions Judge on 
Sa Khon will stand. 

s.g./r.k. Sentence reduced. 
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Boomiah — Applicant. 

V. 

M. M. N. R. M, Cketiyar Firm — 

Respondent. 

Civil Revn. No. 257 of 1938, Decided on 
6bh January 1939, from order of Third 
Small Cause Court Judge, Rangoon, in 
Civil Execution No. 12601 of 1937. 

(a) Limitation Act (1908), Art. 182 (5) — 
Starting point is date of final order and not 
date of application as before amendment — 
Final order on execution application commit* 
ting judgment’debtor to civil prison — Execu¬ 
tion proceedings cannot be said to be pending 
till judgment*debtor is in jail. 

Before the amendment in 1927 the starting 
point for limitation was the date of an application 


made to a Court for execution of a decree or order. 
But after the amendment in 1927 the period of 
limitation runs from the date of final order passed 
by a Court on an application for execution or to 
take some step-in-aid of execution of a decree or 
order, [F 407 0 1, 2] 

An application for execution was made on 14th 
January 1933 and the final order on this applica¬ 
tion was passed on IGthFebruary 1933 committing 
judgment-debtor to civil prison. The judgment- 
debtor was released from the civil jail on 1st July 
1933 for non-payment of subsistence allowance : 

Held the date from which limitation began to 
run was 16th February 1933 and execution pro¬ 
ceedings could not be said to be pending till judg¬ 
ment-debtor was in jail : A I R 1933 Mad 83 and 
AIR 1926 Cal 1077, Discussed; 25 Bom 639 and 
AIR 1929 Rang 152, Disting. [P 408 0 1] 

(b) Limitation Act (1908), Art. 182 (5) — 
Application to proper Court —Sending money- 
order (Obiter). 

Sending a money-order from post-office for a 
subsistence allowance of a judgment-debtor is not 
an application to a proper Court within the mean¬ 
ing of Art. 182 (6) : AIR 1933 Mad 83^ Dissent. 

[P 407 C 21 

Kalyanwalla — for Applicant. 

Bharadvaj — for Respondent. 

Order. — This applioation raises a very 
simple point of limitation about which 
however there is very considerable confiict 
of opinion and a marked lack of authority. 
The plaintiff obtained his decree on 19tb 
January 1932. He filed an application for 
execution on 14th January 1933. The pro¬ 
ceedings ended with a diary order dated 
16th February 1933 : 

Decree-holder In person and judgment-debtor in 
custody. There is no settlement. Judgment-debtor 
is committed. 

The judgment-debtor went to the civil jail; 
his subsistence money was paid in month 
by month until he was released on let July 
1933 for non-payment of subsistence. The 
next application for execution was filed on 
18th May 1936 but was summarily rejected 
the next day as time-barred. A further 
application was filed ten days later, on 29th 
May 1936. Notice, which was issued, was 
never served and on 26th June the diary 
order says the ease is closed by request. 

He now comes with the present applica¬ 
tion for execution. This was filed on 12tb 
December 1937. A point was raised that 
limitation had prevented further execution 
of the decree, more than three years having 
lapsed from 16th February 1933, the date 
of the final order passed by the Court on 
the first application for execution before 
any further applioation for execution was 
made to the Court. To decide the case it is 
first necessary to find exactly what the law 
says as, I fear, it must be acknowledged 
that some Courts have never ascertained 
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this. Limitation with regard to execution 
of the decree ia given in Art. 182. In the 
ordinary books all these Artioloa appear one 
below the other with commantaries in be¬ 
tween, the Articles themaelves being in three 
columns and so voluminous are the com¬ 
mentaries that the headings of these co¬ 
lumns were separated by enormous distances 
from the Articles themselves. In my edition 
of Hustomji the schedule containing the 
Articles starts on p. 533 and Art. 182 is 
more than a thousand pages later. In con- 
sequence it is quite common to omit to 
look up the beginning of the schedule and 
see what is at the top of any particular 
column. The heading of col. 3 i3*‘time from 
which period begins to run” and the rele¬ 
vant portion of Art. 182 reads in col. 3 
tinder this heading. 

(Where the application next hereinafter men¬ 
tioned has been made) the data of the final order 
passed on an application made in accordance with 
law to the proper Court for execution, or to take 
eome 8tep.in*ald of execution of the decree or order. 

Apart from the brackets there is one 
comma in the whole of this article and to 
understand what that comma means one 
has to look back at the heading of the 
column and see that the whole sentence 
must refer to some landmark of time. Now, 
taking the first portion of the quotation, 

the date of the final order passed on an applica¬ 
tion made In accordance with law to the proper 
Court for execution, 

it is quite understandable and there is no 
trouble at all. The period of limitation 
runs from this particular time, namely the 
date of the final order. I am asked to hold 
that this comma and the word “or” are 
completely disjunctive and the alternative 
period is "to take some step.in.aid of execu. 
tion of the decree or order” but ‘*to take 
eome step-in-aid” is no landmark of time, 
and any meaning attached to the second part 
of the sentence must show a point of time. 
Except for the fact that it has given difSculty 
1 am unable to understand how any diffi. 
cuUy can arise. Applications are made to the 
Court for execution by attachment, arrest, 
the appointment of receiver and so on \ 
again applications may be made to the 
Court to take some step.in.aid of execution 
by transferring a decree to another Court, 
by adding legal representatives, etc. and, 
in my opinion, this portion of Art. 182 
must be read *' (where the application next 
hereinafter mentioned has been made) the 
date of the final order passed on an applica¬ 
tion made in accordance with law to the 
proper Court for execution, or the date of 


made m accordance with law to the properl 
Court to take some step.in.aid of executionj 
of the decree or order. ” Heading it in this 
way involves no strain on the English, it* 
gives two landmarks of time from which 
the period of limitation oan run, and is 
perfectly simple—and it runs smoothly 
and grammatically. I have been referred to 
56 Had 320* in which it is held that 

a remittanca by money’ordac to tba Jail Supariu- 
tendent of subsistence allowance necessary for the 
detention of a judgment^debtor in prison is an 
application to a Court within the meaning of 
Art. 182 (6), Limitation Act and Is a step-inlaid of 
execution. 

This ruling I oan dismiss by saying that 
it has been passed under the former Limi- 
tabion Act as the facts which gave rise to 
it occurred in 1923, the present Act dating 
from 1927. The reasoning however which 
is contained in the judgment as it stands, 

I am entirely unable to accept. How send- 
ing a money-order from a post office can be 
held to have constituted an application to a 
Court I am entirely unable to understand. 
The post office is not a proper Court to 
which a deoree-holder oan make an appU- 
cation for execution of a decree. To my 
mind it is so obvious that it is difficult to 
explain or to give reasons for it. I was 
referred to a still older case, 25 Bom 639,^ 
but that is also, of course, not under the 
present Act, and under the old Acts the 
starting point for limitation was the date 
of an application made to a Court to take a 
step.in.aid of execution and the Courts 
frequently allowed various acts done to be 
constructively regarded as applications to 
Court. The dates on which applications are 
made to a Court now are of no interest. 
What we are concerned is the date of the 
final order passed on the application and 
that is usually quite easy to determine. I 
would refer in passing however to two 
other cases which were mentioned. 7 Hang 
132,^ which dealt with matters earlier than 
1927 and is under the old Act, is therefore 
obsolete. I would also refer bo a passage in 
53 Cal 664^ beginning at p. 677 : 

1. Baja of'Ramnad v. Kuppuswami Filial, (1933) 

20 A I R Mad 83=140 I 0 498=66 Mad 320 

= 63 M L J 792. 

2. Malckehand RatanehaBd v, Bechbar Natba, 

(1901) 26 Bom 639=3 Bom L R 275. 

3. Somasundaram Obettyar v. Ma Shwe Tbit, 

(1929) 16 A I R Rang 162 = 117 I 0 678 = 7 

Rang 1S2. 

4. Fitambar Jana v. Damodar Gachalt, (1926) 13 

A I R Cal 1077=98 I 0 166=63 Oal 664=45 

0 L J 86=30 OWN 918. 
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It is, of course, beyond controversy that where 
a decree-holder deliberately withdraws, or invites 
the Court to dismiss, his application he cannot 
afterwards rely upon that application for the pur* 
pose of saving limitation in respect of a subsequent 
application for execution. 

With respect, I must say that I can find 
nothing in the Limitation Act which gives 
anything to support this proposition of the 
law said to be beyond controversy. As the 
Limitation Act says nothing about this I 
am unable to accept this purely ex cathedra 
statement. In the present case an applica¬ 
tion for execution was made on 14th Janu¬ 
ary 1933. The final order passed on the 
application is to be found in the diary order 
dated 16th February 1933. Therefore in 
my opinion that is the date from which 
limitation began to run. I am asked to hold 
that because the judgmeot-debtor was in 
jail till the end of June 1933 the proceed¬ 
ings were still pending till then. 1 am 
unable to accept that view. If a man is 
sentenced to ten years, imprisonment in a 
criminal case the proceedings can in no 
way be said to be kept pending for ten 
years. Later orders might have been made 
in these proceedings. For example, the 
decree.holder might have certified to the 
Court in full satisfaction and asked for the 
release of the judgment.debtor in which 
case probably there would have been a 
further order passed; but no such order 
was passed and the final order passed must 
be the last order, namely '’judgment.debtor 
is committed." Limitation therefore started 
on 16th February 1933 and on 17th Febru¬ 
ary 1936 the decree had become time- 
barred. The application which was made 
in May 1936 could not revive the decree. 
This is an application against an order 
passed by the Judge refusing to cancel an 
order which he had made allowing execu¬ 
tion to proceed. As I have pointed out, the 
decree is time.barred. The application is 
allowed and the order granting issue of 
warrant of arrest and detention of the 
applicant is set aside. Respondent to pay 
the applicant’s costs, advocate's fee three 
gold mohurs. 

n.k./r.k. Application allowed. 
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Roberts G. J. and Dunkbey J. 

Government of Burma and another — 

Defendants — Appellants. 

V. 

Arunachallam and others — 

Plaintiffs — Respondents* 

First Appeal No. 24 of 1939, Decided on 
17th May 1939, from decree of Diet. Court,. 
Amherst, D/. 24th January 1939. 

Burma Municipal Act (3 of 1898), Sec. 8— 
Rules under Rule 68-A—Candidate filing peti¬ 
tion against election of four others and alleging^ 
several irregularities in conduct of election 
Judge finding objections valid and criticizms- 
correct—Judge declaring candidates who were 
the nezt four elected — Government ordering, 
preparation and publication of electoral rolls— 
Candidates declared elected suing for declara¬ 
tion that orders of Government and electoral 
authority were ultra vires and they were elec¬ 
ted — Trial Court decreeing suit—There being 
no proper election candidates could not be 
elected and orders of Government were within- 
their powers. 

One of bhe candidates to a Municipal electioni 
brought a petition against four others who were 
thought successful, on several grounds of irregu* 
larities, with the result that it came to the notice 
of Government that the proceedings of the faulty 
election were a farce and a fiasco; and conse¬ 
quently they proceeded under B. 66 made under 
Sec. 8 for the preparation and publication of the- 
electoral roll for bolding a proper election. The 
Judge who decided the petition however held that 
the objections raised were valid and all oiitioizms 
were correct and that next four persons who were 
on the list of candidates ought to be elected. The- 
candidates so declared elected sued for a declara¬ 
tion that the order of the Government and tbe- 
electoral authority were ultra vires and that they 
were duly elected members of the Municipal Com-- 
mittee : 

Held that once an election took place the- 
Government could not declare it void and hold a 
new one. But the authorities must make a deci¬ 
sion upon the facts as represented to them and: 
must make their decision in good faith; and no 
proper election having been held the candidates 
could not be declared elected, and that the orders 
of the Government and the electoral authority 
were within their powers, [P 409 C 2 ; P 410 0 Ijv 

U Thein Maung, Advocate.General — 

for Appellants,. 

U E Maung (l) — for Respondents. 

Roberts C. J. — Thia appeal ia brought 
by the Government of Burma and the 
Electoral Authority, Moulmein Municipal 
Election, from a decision of the learned 
District Judge of Amherst in which it was 
laid down that the order of the first defen¬ 
dants, the Government of Burma, dated' 
29th August 1938, and the declaration of 
defendant 2, the Electoral Authority, dated. 
3rd September 1938, were ultra vires aiw 
that the plaintiffs were elected members oi; 
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the Manioipal Committee of Moulmein aod 
were entitled as such to exercise their duties 
and responsibilities during the lifetime of 
the Committee. 

A purported election took place on 4tb 
November 1937, and shortly afterwards 
respondent 1 in this case brought a peti< 
tion, ^hioh was Civil Miscellaneous No. 53 
of 1937, against those who were thought to 
have been the successful candidates and to 
have been elected upon the Municipal Com. 
mittee. and stated inter alia, that the poll 
was wrongly closed at various times, that 
the candidates and their agents were 
ordered to leave the enclosures by the 
supervisors, yet one of the agents, Chidam¬ 
baram, was for a time allowed inside, thus 
giving him a preference over the represen. 
tatives of the other candidates, and added 
that there was impersonation of a number 
of purely imaginary persons whose fictitious 
names appeared on the electoral rolls. The 
consequence of this petition was, of course, 
that the present respondents, more than 
any other persons, first brought to the 
notice of those in authority the fact that 
the proceedings which bad taken place on 
4th November 1937, at Moulmein, and 
which purported to have led to a faulty 
election, were a farce and a fiasco. The ob. 
iection which was raised submitted that 
the election of the four respondents in the 
case, namely those four who were at the 
head of the poll, was void by reason of 
material irregularities in the election pro. 
ceedings, and also by reason of bribery, 
impersonation and undue influence alleged 
to have been encouraged by them, and the 
Judge held, reviewing all the matters, that 
the objections raised in the petition were 
valid, and he pointed out that all the criti. 
cizms made in regard to the electoral roll 
were correct, and that there were a number 
of roads in which more houses were given 
on the roll than actually existed, and all 
kinds of other mistakes in the roll, which 
showed that the figures which had been 
reached or could be reached in any election 
purported to have taken place upon that 
roll would be unsatisfactory and unsustain. 
able. Upon that it was thought that the 
next four persons who were on the list in 
having received votes during these proceed, 
ings ought to be elected. This, of course, 
was a mistake. The position was that a re. 
port should have been made to Govern, 
ment and that the Government should 
have taken action as it was properly en. 
titled to do. 


By Sec. 8, Burma Municipal Act, the 
Government shall, for every municipality 
of which the system of eleotion is intro, 
duoed, make rules regulating a number of 
matters, including the system of represen. 
tation and election, for which it may seem 
expedient to provide, the time of election 
and mode of recording votes, the registra. 
tion of electors and so on; and the mem. 
hers of the Committee shall under the 
Section, be elected in accordance with the 
rules. When the Government received the 
report that the election had been such a 
fiasco, it proceeded to act under its own 
rules made under this Section, and by 
B. 68 the Government may take any action 
which appears to it to be necessary for the 
proper preparation or publication of the 
roll, that is the electoral roll, or for the 
proper holding of the election. There can, 
upon the present respondents’ own show, 
ing, be no doubt whatever that the election 
has not been properly held because they 
have complained of a lot of individual acts 
and wrong-doings on behalf of individual 
candidates, and of the closing of the poll 
during the hours in which it should have 
been open, and also of the entirely unsatis. 
factory nature of the roll which was the 
basis upon which the eleotion was held. 

Now, it is necessary, I think, to say that 
when one comes to look at these orders, 
although the order of defendant 1, the 
Government, by no means needs criticism, 
the same, unfortunately, oannob be said of 
the order of defendant 2. The slip made 
however is one of a trivial nature. What 
has been declared is that the election of 
Dr. Mazumdar, Mr. E. K. S. Pathy, Mr, 
Arunachalam and Kola Dharmarao is 
void and they therefore ceased to be 
members of the Moulmein Municipal Com¬ 
mittee. That, of course, is not accurate, the 
fact being that they never have been mem. 
bers of the Moulmein Municipal Committee 
although they have acted as such and, no 
doubt, spoken and voted in good faith in 
the meetings of the Municipal Committee. 
The eleotion having been void however it is 
not accurate to say that they ceased to be 
members of the body to which they have 
never in fact belonged. 

Now, it is clear that once an election^ 
has taken place the Government cannot! 
declare it to be void and hold a new one.f 
A fear that one decision might go to th^ 
length of holding this was expressed by U 
E Maung, but there is really no ground for 
entertaining it. If the Government were 
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to take such a course, it would be at the 
peril of incurring liabilities of an unsuccess, 
ful litigant when such a course was chal¬ 
lenged in the Courts : but they must exercise 
their discretion in any particular case as to 
whether an election has been held or not. 
Supposing, for example, a severe earthquake 
took place in the town after polling had 
begun and a number of polling boxes were 
saved and many destroyed: the argument 
presented to us by the respondents’ advo¬ 
cates would lead to this, that, though 
everyone would know that the election had 
been a complete failure, the Government 
could not take any action under Rule 68, 
which appeared to be necessary, for holding 
a proper election. That would lead to a 
hopeless conclusion. The authorities must 
make a decision upon the facts as represen¬ 
ted to them and must make their decision 
in good faith. When they are apprised of 
the existence of facts as the result of an 
(inquiry, in which evidence as to those facts 
is relevant, they may be assisted by the 
examination of the tribunal’s opinion and 
the record of the evidence before it. Al¬ 
though the only question before the District 
Judge related to the petition of the respon¬ 
dents, a number of other matters came to 
light. When it transpired that no satis¬ 
factory election was held, the Government 
immediately took prompt action, and hence 
this order. The respondents themselves, by 
the steps they took, challenged the validity 
of the whole election and the only conclu¬ 
sion to be arrived at from the finding is 
that no proper election was ever held. If 
they have come to the conclusion that the 
learced Judge's opinion was wrong and the 
evidence upon which they relied, and upon 
which the Government relied, was unreli- 
able, they are, of course, entirely at liberty 
to file a suit for a declaration that they 
were duly elected as members of the Muni, 
cipal Committee. That they have not done. 
They have chosen to challenge the orders 
issued by the Government and the Elec, 
toral Authority as being ultra vires, and 
for the appellants it has been conclusively 
proved that these orders were within the 
powers of each of the appellants. In my 
opinion, therefore, this appeal must be al- 
lowed, the judgment and decree of the 
learned District Judge set aside, and the 
suit of the respondents dismissed with costs 
in both Courts, advocate's fee twenty gold 
mohurs in this Court. 

Dankley J. — I am of the same opinion. 
It appears to me that, when Buie 68 says 


that the Government may take any action 
for ‘'the proper holding of the election,” 
that expression must mean and include the 
holding of a proper election when no elec, 
tion has, in fact, been held. Moreover, the 
power to grant a declaratory decree which 
is conferred by S. 42, Specific Belief Act, 
is a discretionary power. The relevant words 
of the Section are : 

Any person entitled to any legal character •« . • 
may institute a suit against any person denying 

.his title to such character ..... and the 

Court may, in its discretion, make therein a de* 
claration that be is so entitled. 

It cannot be said that the learned Dis¬ 
trict Judge exercised his discretion judi. 
cially and in accordance with established 
principles in granting a decree to the res¬ 
pondents in this case. He has held in his 
judgment that, on a petition properly 
brought by another candidate or by a body 
of voters, the respondents would have been 
unseated, and, furthermore, that the same 
consideration is applicable to each and 
everyone of the candidates at the so-called 
election of 4th November 1937, namely 
that if any candidate had been declared 
under R. 67 by the Electoral Authority to 
be elected, that candidate could have been 
unseated by a petition properly brought. 
He has, in fact, held that the election of 
4th November was entirely abortive and 
that in the ultimate event a fresh election 
would have had to be held. The order of 
the Government of Burma, directing that 
a fresh election shall be held, put an end to 
this anomalous position, and therefore it 
cannot he a proper exercise of judicial dis¬ 
cretion to make a declaration the effect of 
which is to restore this anomaly. Conse¬ 
quently the learned District Judge ought 
not to have exercised his discretion in 
favour of the respondents. 

s.g./r.k. Appeal allowed. 
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Dr, B, L. Soni — Appellant. 

V. 

Phayagyi and another — Respondents. 

Special Second Appeal No. 103 of 1939, 
Decided on 13th July 1939. 

(a) Registration Act (1908) (Rangoon), S. 17 
(1) (b) ~ It is document itself which must be 
looked at in deciding whether it requires 
tration—Immediate intention of document and 
not its ultimate result is important—Document 
held did not fall under S. 17 (1) (b). * 

It is the dooament itself which must be looked 
at ia deciding whether it requires registration and 
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•the Immodiate intention of the document and not 
its ultimate result Is the Important point. A very 
strict Interpretation is to bo placed on the words 
in Beo. 17 (1) (b), Registration Aot, and if there is 
doubt the document should be admitted. 

[P 412 0 2] 

Oertaln person had mortgaged land standing in 
the name of his deceased father. The brother of 
the mortgagor executed a deed of agreement In 
■favour of mortgagee. The dead provided as follows: 
*'The said mortgage and sale deed were made by 
my elder brother in consultation with me and 
with my consent. The two documents, viz. a 
mortgage deed and a sale deed executed by my 
elder brother, have been read over to me and 
having understood (the same), I agree. I have no 
objeotion and I shall not interfere with the said 
documents and the said paddy land in future. I 
agree to all. In witness whereof this deed is signed:" 

Held that the document did not on the face of 
It purport to mortgage any interest in Immovable 
property. Under it the executant did not purport 
to give up any of his rights in the property. The 
present tense in the last portion did not bring the 
document within the scope of S. 17 (1) (b), Regis* 
tratlon Aot. The document was therefore aamis* 
filble in evidence j Case law HeZ. on* [P 413 C IJ 

(b) Practice — Case should not be decided 
Regarding parlies not on record. 

The Court can only decide the case as between 
the parties on the record and should make no deci- 
alons as to shares of people who are 


Cowasjee -— for Appsllant. 

N. R. Burjorjee for Dr. Rauf — 

for Besvondent 


Judgment.—The plamtiff.appellanb, Dr. 
R. li. Soni, brought a suit against the de- 
fendant.respondent. Phayagyi (a) Fayez 
Mohamed, for declaration of his title to a 
piece of land, for possession of the land and 
mesne profits. In the Sub. divisional Court 
he failed, except in so far as he obtained 
a decree for Rupees 143.5.0 with regard to 
mesne profits. On first appeal his suit was 
dismissed altogether. He therefore comes 
to this Court in second appeal. Part of the 
plaintiff's claim was based upon a mort. 
gag6i evidoncBd by a rogisfccrod doed (Ex* A), 

which was executed in his favour by one 
Po Lu, the brother of the defendant. It 
ia the plaintiff’s case that the defendant 
acquiesced in this mortgage and in a sale 
deed and that he is now estopped from 
denying that his interest passed under 
these deeds to the plaintiff. To support 
him, he relied upon a document (Ex. D). 
Both the lower Courts have held that this 
document is inadmissible in evidence be. 
cause it has not been registered. The sub. 
stanbial point which arises before me in 
appeal is whether these decisions were cor. 
reot or not. I sat out a translation of the 
document: 


DEED OF AGREEMENT 

On 22nd March 1936, corresponding to 4th 
waning of Tabaung 1296 B. E., this deed of agree¬ 
ment U executed by me, Fez Mohamed, son of 
Maji Khan (alias) Majiru and younger brother of 
Fezal Mohamed Wazitu (alias) Ko Po Lu, residing 
at Thayetohin village, Paungde, in favour of Dr, 
R. L. Sooni, reeiding on Rangoon Road, Paungde, 
as follows : 

Whereas the paddy lands, situate in the Pro* 
vince of Burma, standing in the name of my 
deceased father and worked and managed by my 
elder brother Ko Po Lu, have bean mortgaged 
with the creditor R. L. Soon! for Rs. 700 by my 
elder brother Ko Po Lu as per registered deed 
No. 2143, dated 16th November 1934 of the office 
of the Sub-Registrar, Paungde; and whereas other 
paddy lands belonging to us and standing In the 
name of (oor) father, have been sold to R, L. Sooni 
for Rs. 1300 by my elder brother Ko Po Lu, as 
per registered deed No.2142, dated 16th November 
1934 of the same office, the same Township; and 
whereas the said mortgage and sale deed were 
made by my elder brother in consultation with 
me and with my consent; and whereas I was not 
able to come to Burma and eSeot the registration 
myself as I was away in India working my own 
paddy land; and whereas the registration has been 
effected already although I have come to Burma: 
So this deed of agreement is made and given. 
The two documents, viz, a mortgage deed being 
No. 2143, dated 16th November 1934 and a sale 
deed being No. 2142, executed by my elder brother, 
have been read over to me and having understood 
(the same),! agree. I have no objeetioD and I shall 
not interfere with the said documents and the said 
paddy lands in future. I agree to all. In witness 
whereof this deed is signed. 

The relevant; portion of the Burma 
Registration Act which is said to apply is 
Section 17 (l) (b); 

Other non* testamentary instruments which pur. 
port or operate to create, declare, assign, limit or 
extinguish, whether in present or in future, any 
right, title or interest, whether vested or contin* 
gent of the value of Rs. 100 and upwards, to or in 
immovable property. 

Such document must be registered. It is 
contended by Mr. Cowasjee on behalf of the 
appellant that it is the document itself 
which must be looked at to see whether it 
comes within the provisions of the Regis. 
tratioQ Aot. He argues that the law and 
the document must be strictly construed 
and that if there is any doubt as to wha. 
tber the document should or should not be 
registered, the benefit of that doubt should 
be given to the person who wishes the 
Court to accept the document. Mr. Cowasjee 
contends that this document does not fall 
within the purview of S. 17 (1) (b), Regis¬ 
tration Act. He cites several authorities to 
support his argument. In a Full Bench—five 
Judges—case in 9 All 108' it was held that 

1« Jlwan All Beg v. Basa Mai, (1866) 9 All 108= 
1896 A W N 310 (F B). 
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for an instrument; to come within S. 17 (b), 
Registration Act, it must in itself purport or 
operate to create, declare, assign, limit, or 
extinguish some right, title or interest of 
the value of Bs. 100 or upwards in immov¬ 
able property, and to come within S. 17 (c), 
it must be on the face of it an acknowledg¬ 
ment of the receipt or payment of some 
consideration on account of the creation, 
declaration, assignment, limitation, or ex¬ 
tinguishment of such a right, title, or inte- 
rest. At p. 114 the learned Chief Justice 
said: 

Now what construction should be placed on 
these prohibitory and highly penal Sections, which 
impose such serious disqualifications lor non-ob¬ 
servance of registration? The only proper answer, 
to my mind, is that we must see that the strictest 
construction be placed on them, and that the docu¬ 
ment objected to comes within the four corners 
of these provisions. 

The case I have jusfc referred to was cited 
with approval in 23 Cal 450.^ In 2 Lah 
300,^ the learned Chief Justice said refer¬ 
ring to registration: 

If there is any doubt on the subject, the benefit 
of the doubt must be given to theperson who wants 
the Court to receive the document In evidence. 

In 5 Bom 232,* the question of registra- 
tion was referred to. The document in 
question contained the following words : 

Our eldest brother M has built bouses and is 
building new houses on property appertaining to 
his share. To the same we three persons and ouc 
heirs and representatives have no interest of any 
kind. If we or they should prefer any claim, then 
the same is to be null. This release paper we have 
duly passed in writing jointly and severally and in 
sound mind. 

West, J. when considering this document 
said: 

It implies a declaration of will, not a mere state¬ 
ment of fact, and thus a deed of partition, which 
causes a change of legal relation to the property 
divided amongst all the parties to it, is a declara¬ 
tion in the Intended sense; but a letter containing 
an admission, direct or inferential, that a partition 
once took place, does not 'declare' a right within 
the meaning of the Section. 

This decision of his was approved of by 
their Lordships of the Privy Council in 11 
Pat 272.® In 45 M L J 100® it was held 
that the word "declare" in Sec. 17 (l) (b), 
Registration Act, implies a declaration of 

2. Gous Mohomed v. Khawas All Khan, (1896)23 

Cal 450. 

3. Attra v. Mangal Singh, (1922) 9 A I R Lah 43 

=65 I C 254=110 P L R 1921=2 Lah 300. 

4. Sakbaram Krishnajiv.MadanKiishnaji, (1880) 

5 Bom 232. 

5. Bageswari Gharan Singh v. Jagarnath Euari, 

(1932) 19 A I R P 0 56=136 I 0 798=69 I A 

130=11 Pat 272 (P 0). 

6. Ranganayaki Ammal v. Virupakshee Rao Naidu, 

(1923) 10 A I R Mad 621 = 72 I C 456 = 45 

ML! 100. 


will, not a mere statement of fact. There 
the deed of compromise did in one sense 
“declare” a right: that was, the existence 
of the right was directly or indirectly stated 
by the deed, but it was not held to be an 
expression or declaration of will by which 
the right was constituted. In 49 Cal 334^ 
their Lordships of the Privy Council con¬ 
sidered a document with a view to ascer¬ 
taining whether it ought to have been 
registered. This document contained among 
other things the following passage; 

You are therefore liable for the profit or loss 
which accrued up till now and may accrue in 
future. We ate not to take a share and pay the 
loss. You may make a management as you like. 


It was held that this passage did not 
make the document one which required 
registration, and that it was receivable in 
evidence regardless of what the ultimate 
effect of these words might be. In 3 Lah 
112® it was held that documents embodying 
an undertaking given by a certain person 
not to contest any alienation which hie 
brother might make in future as to a half 
share of the land did not require registra¬ 
tion. In, 16 Pat 34® it was held that a 
document which merely acknowledged a 
pre-existing right did not require registra¬ 
tion, and that it was only when there was 
an immediate intention to create, declare 
or assign title that a document need be re- 
gistered. I think that these decisions lend 
strong support to the argument advanced 
by the learned counsel for the appellant, 
that it is the document itself which must 
be looked at in deciding whether it requires 
registration and that the immediate inten¬ 
tion of the document and not its ultimate 
result is the important point. These cases 
do also shew that a very strict interpreta¬ 
tion is to be placed on the words in S. 17 
(l) (b), Registration Act. Attras case 
shews that if there is doubt the document 
should be admitted. Mr. Burjorjee on be¬ 
half of the respondent contends that these 
authorities are not directly in point and he 
lays great stress on the fact that in the 
latter part of Ex. D the present tense ie 
used when the defendant stated : 


I agree, I have no objection and I shall not in¬ 
terfere with the said documents and the said paddy 
lands in future. I agree to all. 


r. Pandurang Erishnaji v. Markandeya Tukata^ 
(1922) 9 A I R P 0 20=65 I 0 964=49 I A16 
=49 Oal 834=18 N L R 1 (P 0). _ 

8. Gulab V. Mehndi, (1922) 9 A I B Lah 96=67 

10 417=3 Lah 119. , 

9. Het Lai v, UpendraNath, (1937) 24 A I B P** 

214=166 I 0 22=16 Pat 34=17 P L T 886*j 
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He further contends that equity should 
oot^ be relied upon to enable anyone to 
avoid the operation of a statute. He points 
out that the ultimate effect of this doou- 
ment (Ex. D) is to deprive the defendant of 
his rights in this property, and that in 
•effect it amounts either to a mortgage or a 
release, particularly when it is viewed in 
eonjunotion with the surrounding oircum. 
stances and the mortgage deed (Ex. A). I 
did not understand Mr, Oowasjeo to be 
relying at all on equity when he advanced 
his argument to the effect that this docu. 
ment did not require registration. In the 
authorities cited no reference whatever is 
made to equity, and they proceed upon a 
strict construction of Sec. 17, Registration 
Act, itself. In such circumstances, I do not 
think that I need refer to the authorities 
which are cited by Mr. Barjorjee to support 
his contention that equity cannot be relied 
upon to avoid a statute. In view of the 
authorities which I have quoted, it does 
not seem that the ultimate effect of the 
document should be taken into 00D9idera« 
tion. It is the document itself which is 
important and I may quote at this stage a 
passage from the judgment of the Chief 
Justice in 9 All 108.^ 

It must bo on the face of it an aoknowlodgmont 
of the receipt or payment of some consideration on 
account of the creation, declaration, assignment, 
limitation or extinguishment of such an interest as 
is referred to. 

It is true that the learned Chief Justice 
was referring to sub.cl. (c)of Sec. 17 (l). 
Registration Act, but it is conceded that 
for the purpose in hand there is no dis* 
tinction to be drawn between these two 
sub.clauses. It is quite clear that this docu. 
ment (Ex. D) does not, on the face of it. 
purport to mortgage any interest in im. 
movable property. It is also equally clear 
that under it the defendant does not pur. 
port to give up any of his rights in the 
property. To revert to Mr. Burjorjee’s first 
point, it is true that in the latter part of 
Ex. D the present tense is used, but I think 
that if the document is read as a whole it 
will be seen that this amounts to a re.affir. 
mation of what the defendant had done 
previously and is followed by a promise as 
to what he will refrain from doing in the 
future. It does not seem to me that the 
present tense in this one portion brings the 
document within the scope of S. 17 (l) (b), 
Registration Act. In view of the terms of 
Ex. I) and the authorities to which I have 
raferred above, I consider that Mr. Cowas. 
jee’s contention to the effect that this docu. 


ment is not one which must be registered 
should prevail and I am, therefore, of the 
opinion that it was wrongly excluded from 
consideration by the lower Courts. It is 
impossible to say what decision the Courts 
would have come to if they had taken this 
document into consideration, and moreover 
the fact that it must be admitted will also 
probably mean that a considerable amount 
of additional evidence will have to be ad. 
duoed. In such circumstances, and with the 
approval of both sides, I propose to remand 
this suit as a whole under the provisions 
of 0. 41, R. 23. Civil P. C. 

I allow this appeal, set aside the judg. 
ments and decrees of the lower Courts 
and direct that the suit be re.admitted 
under its original number and determined 
on its merits, Ex. D being admitted in evi¬ 
dence. I notice that in the course of the 
trial Court’s judgment reference has been 
made to the shares of some persons who 
were not parties to this suit. This was not 
correct. The Court can only decide the 
case as between the parties on the record 
•and any decisions as to shares of people 
who are not parties must be deemed to 
have been set aside. It is stated before me 
by both sides that there will probably have 
to be an administration suit to decide such 
matters. Costs in this appeal, advocate's 
fee 10 gold mohurs, will be costa in the 
suit as ultimately decided. The usual certi¬ 
ficate will issue for the refund of court- 
fees paid in this appeal. 
d.s./r.k. Case remanded. 
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Mackney J. 

Dwarika — Applicant. 

V. 

Bagawati — Respondent. 

Civil ^vn. No. 418 of 1938. Decided on 
5th April 1939, from decree of Diet. Court, 
Thaton, D/- 26tb August 1938. 

(«) Revition — Lower Court miereading evi. 
dence and coming to wrong concluiion on facte 
^Deciiion is open to revision. 

If the lower Court, misreads the evidence on re¬ 
cord and failing to take notice of a vital fact ap. 
pearing therein, comes to an erroneous conclusion, 
it would^ be deemed to have acted with material 
Irregularity and Its decision is open to revision bv 
the High Court \ AIB 1929 Rang 245, Rel. on. 

fp 414 0 21 

(b) Contract Act (1872), S. 62—Scope. ^ 

Section 62 presupposes that the original contract 
18 still capable of performance j 26 Cal 819, Ref, 

1 **Ifi**?® “1 P®— Mortglge *ind 

pledge distinguished — Parties can by specia 
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agreement introduce clause in pledge that on 
failure to redeem within certain time property 
pledged would become property of pledgee. 

The right to redeem is so inseparable an incident 
of mortgage that it cannot be taken away by ex¬ 
press agreement of the parties that the mortgage 
shall not be redeemable, or that the right shall be 
confined to a particular time. A pledge confers a 
special interest in the property pledged, that is to 
say a right to sell the property if the loan be not 
repaid. If the pledgee sells, he does so by virtue 
and to the extent of the pledgor's ownership, and 
not with a new title of his own. He only holds 
possession for the purpose of securing to himself 
the advance which he has made. The pledgee has 
no right of foreclosure since he never had the ab¬ 
solute ownership at law. In a mortgage the right 
to the property is transferred to the creditor: in the 
case of a pledge the pledgee has no property in the 
pawn but merely a right to sell. The principle of 
avoiding clog on the equity of redemption does not 
apply to pledges and hence parties can by special 
agreement introduce a clause into the agreement 
that on failure to redeem within a certain time, 
the property pledged would become the property of 
the pledgee. [P 415 C 1, 2; P 416 G 1] 

(d) Contract Act (1872), S. 74 — Pledge — 
Agreement that pledge would be irredeemable 
after certain time does not constitute stipulation 
by way of penalty unless value of thing pledged 
is much more than amount of loan. 

An agreement that the pledge should become 
irredeemable if not redeemed after a certain period, 
although it may be an unfair agreement, would 
not in itself constitute an agreement by way of 
penalty unless the value of the thing pledged is so 
very much larger than the amount of the loan 
that it would become obvious that the clause is 
really inserted as a means of bringing pressure 
upon the pledgor to repay the loan within the 
contracted time. [P 416 0 2] 

M. Eafi — for Applicant, 

B. 0. Guha — for Respondent. 

Order. — In the suit out of which this 
applicatioQ arises the plaintiff-respondent, 
Bagawati claimed that some time in 1934 
he took a loan of Hs. 100 with interest at 
Bs. 2 per cent per mensem from the defen¬ 
dant.applicant, Dwarika, at the same time 
pledging two heifer buffaloes "with posses¬ 
sion.” The plaint further averred that it was 
agreed that if the plaintiff did not redeem 
the buffaloes within one year the defendant 
was to take possession of them outright. It 
was further alleged by the plaintiff that 
about nine months later a dispute arose 
between the parties because the defendant 
was using the milk got from the buffaloes. 
It is alleged that the dispute was referred 
to a panchayat, and the decision of the 
panchayat was that defendant should make 
use of the milk but should not charge in¬ 
terest, and that, if the principal sum of 
Bs. 100 was returned, defendant was to 
return the two buffaloes. The defendant 


alleged that the agreement of pledge oon. 
tained a clause that if the loan were not 
repaid within three months, not one year, 
the buffaloes were to become bis. He denied 
that there had been any reference of a dis. 
pute between them to arbitrators. The 
learned Judge of the original Court found 
that, although the original document of the 
agreement had been lost, there was snffi. 
oient evidence to show that the defendant's 
version of the agreement was correct. The 
learned Judge was not satisfied with the 
evidence as to the decision of the arbitra. 
tors, and accordingly he dismissed the 
plaintiff’s suit which was one for redemp. 
tion of the pledge. The plaintiff appealed 
to the District Court. The learned District 
Judge thought that the evidence as to the 
reference to arbitration was worthy of ore. 
dence, and he accepted it as proving not 
only that the parties had agreed that no 
interest should be charged whilst defendant 
was making use of the milk from the buf¬ 
faloes, but also that it had been agreed 
that the plaintiff should be able to redeem 
the buffaloes at any time. The learned 
Judge further thought that such an agree, 
ment as was relied on by the defendant, 
namely that if the pledgor should fail to 
redeem the buffaloes within the stipulated 
time, the buffaloes were to become the 
pledgee’s property, was an unlawful stipula. 
tion as it amounted to "clogging the equity 
of redemption.” Accordingly the learned 
Judge allowed the appeal and directed that 
the buffaloes (then increased in number to 
sis) should be returned to the plaintiff on 
his paying the sum of Bs. 100, on or before 
25bh September 1938. 

Against this order the defendant now ap¬ 
plies to this Court in revision. It is argued 
that in applying to pledges a doctrine, 
namely that the equity of redemption can¬ 
not be restricted, which can only be applied 
to mortgages, the learned Judge acted ir. 
regularly in the exercise of his jurisdiction. 
To this it might be added that the learned 
Judge has so clearly misread the evidence 
on the record and the judgment of the 
learned Township Judge that he has come 
to an entirely erroneous oonolusion of fact 
which is not justified by anything which 
was before him. In 7 Rang 339^ it was 
pointed out that if the lower Court had 
failed to take into account some proposi¬ 
tion of law or some material fact in evi« 
dence, it had acted illegally and its decision 

1. Fufe Chong V. Maung Po Oho, (1929) 16 A I R 
Bang 146=120 I 0 899=7 Bang 339. 
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might be revised by the High Court. In 
the present oesei as the learned Township 
Judge has pointed out. there is no evidence 
whatsoever that at the time of arbitration 
there was any alteration of the agreement, 
admitted by the plaintiff, that the buffa¬ 
loes, if not redeemed within one year of 
the pledge, were to become the property of 
the defendant. Furthermore, if we accept 
the finding—as apparently the learned Dis¬ 
trict Judge did accept it—that the original 
agreement fixed the time for redemption 
at three months, then at the time of this 
alleged reference to arbitration there was 
no contract in existence which could be 
the subject of novation—that is unless the 
proposition advanced by the learned Dis¬ 
trict Judge that the clause restricting the 
right of redemption as illegal is a valid 
one. S. 62, Contract Act, clearly presuppo¬ 
ses that the original contract is still capa¬ 
ble of performance : see also 15 Cal 319.^ 
It is true that now by statutory law res¬ 
trictions on the right of redemption of 
mortgages are discouraged, but it was poin. 
ted out by their Lordships of the Privy 
Council in 1 Mad 1^ that the essential 
characteristic of a mortgage by conditional 
sale was that on the breach of the condi- 
tion of repayment the contract executed 
itself, and the transaction was closed and 
became one of absolute sale without any 
further act of the parties or accountability 
between them, but that because in India, 
in contravention of the law of India, the 
Courts applied to this class of security prin. 
ciples which were applied by the English 
Courts of Equity, their Lordships were 
clearly of opinion that the Courts had 
herein assumed the functions of the Legis¬ 
lature. In the event, however, as 1 have 
remarked, the principle was made the law 
of India. A pledge is a different matter 
from a mortgage, and if this rule, to which 
their Lordships referred and which they 
would only with the greatest reluctance 
apply to mortgages in India, has, by spe. 
cial enactment, become the law of the land, 
that is surely no reason for applying it to 
transactions which are of quite a different 
nature from mortgages. 

In HalsburV’s laws of England, Vol. 23, 
p. 223, it is observed in regard to mort- 
gages that the right to redeem is so in. 
separable an incident of mortgage that it 

2. Maoohar Koyal t. Tbakur Das Naskaz, (1888) 

16 Oal 319. 

3. Thumbnsawmy v.Hossaln Eowthen, (1676.76) 

1 Mad 1=^2 I A 241=3 Baz 631 (P 0). 


cannot be taken away by express agree, 
meat of the parties that the mortgage shall 
not be redeemable, or that the right shall 
be confined to a particular time. In (1916), 
1 AC 145^ it was pointed out that a pledge 
confers a special interest in the property 
pledged, that is to say a right to sell the 
property if the loan be not repaid. If the 
pledgee sells, he does so by virtue and to 
the extent of the pledgor’s ownership, and 
not with a new title of his own. He only 
holds possession for the purpose of securing 
to himself the advance which he has made. 
The pledgee has no right of foreclosure since 
he never had the absolute ownership at 
law. In a mortgage the right to the pro- 
perty is transferred to the creditor : in the 
case of a pledge the pledgee has no pro. 
perty in the pawn, but merely a right to 
sell. It has been held in 19 Cal 322^ that 
where a pledgee, having power to sell for 
default, takes over, as if upon a sale to 
himself, the property pledged, without the 
authority of the pledgor, but crediting its 
value in account with him, this act, though 
an unauthorized conversion, does not put 
an end to the contract of pledge, so as to 
entitle the pledgor to have the property 
back without payment. However from 
this 'it does not follow that the parties 
by special agreement, cannot introduce a 
clause into the agreement of pledge where, 
by, on failure to redeem within a certain 
time, the property pledged becomes the 
property of the pledgee. In 36 M L J 161® 
it was held that in the case of a mortgage 
of moveables the right of redemption sub¬ 
sisted notwithstanding a contract to the 
contrary. Their Lordships however in that 
case were dealing with a mortgage and nob 
with a pledge. Their Lordships say : 

Again, the rule in England seems quite settled 
that in the case of a pledge of moveables the right 
of redemption would subsist notwithstanding any 
contract to the contrary. 


I think however that the word “pledge” 
here appearing must be a misprint for 
the word “mortgage." Their Lordships add 
This was forcibly illustrated in the case of 
the mortgage of policies in U892) A 0 1.^” 


4. The Odessa, (1916) 1 A 0 146=1 P Cas 564 =: 
114 L T 10=86 L J P C 49=32 T L K 103= 
13 Asp M 0 216=60 S J 292. 

6. Neckram Dobay v. Bank of Bengal, (18921 IQ 
Cal 322=191 A 60=6 Bar 164 (P C). 

6. Baghunathaiya v, Sobina Baldanha ( 1919 ) fi 
AIR Mad 946=49 I 0 722=86 M L J 161. 

7. Balt V. Marquees of Northampton, (18921 A n 
1—61 L J Oh 49=66 L T 765=40 W R 629 
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I have referred to this case, and it deals 
with a mortgage and not with pledge. Their 
Lordships further added : 

In India, although there is no express law with 
reference to moveables the principles embodied in 
the Transfer of Property Act have generally been 
applied to them: vide 42 Cal 455.® 

This case also dealt with a mortgage, and 
in this very case, at p. 478, it is remarked : 

The case before us is clearly not that of a pledge 
of a moveable; such a pledgee, as pointed out in 
(1901) 2 Ch 314,® is in a very different position 
from an ordinary mortgagee, as he has only a 
special property in the thing pledged and may 
obtain a sale but not a foreclosure. 

I have nob been able to find any case of 
the Indian Courts or of this Court in 
which it is laid down that the principle of 
avoiding restrictions of the right of redemp¬ 
tion can be applied to pledges where the 
parties have expressly agreed that the right 
of redemption shall cease after a certain 
period. Further, I have not been able to 
find any reference to such a principle in 
the Fnglish cases. However, in Story on 
Bailments, a book published in the United 
States of America, I find the following 
passage in para. 345 : 

If a clause is inserted in the original contract, 
providing that, if the terms of the contract are not 
strictly fulfilled at the time and in the mode pres¬ 
cribed, the pledge shall be irredeemable, it will not 
be of any avail. For the common law deems such 
a stipulation unconscionable and void, upon the 
ground of public policy, as tending to the oppres* 
sion of debtors. The Roman law treated a similar 
stipulation (called in that law lex commissoria) in 
the same manner, holding It to be a mere nullity. 

However no English eases are quoted in 
support of this proposition, nor for the 
proposition occurring in para. 318 of this 
book that such an agreement (that upon 
the default of the pledgor a pledge shall be 
irredeemable) is repudiated by the common 
law and Roman law as unconscionable and 
against public policy. It can scarcely be 
contended that what we have before us 
now is a mortgage and not a pledge. Prima 
facie it is a pledge and there is nothing to 
show that it was in reality a mortgage. 
For two reasons therefore, first because the 
learned Judge has misread the evidence 
and failed to take notice of a vital fact ap¬ 
pearing therein, and secondly because he 
has failed to take into account the differ¬ 
ence between a mortgage and a pledge and 

6 . Mahamsya Dcbi v. Haridas Haidar, (1915) 2 

A I R Cal 161=27 I 0 400=20 0 L J 183=42 

Cal 456=19 OWN 208. 

9. Harrold v. Plenty, (1901) 2 Oh 314=70 LJ Oh 

562=85 L T 45=49 W R 646=8 Manson 304 

=17TLR 646. 


the consequences that fiow therefrom, he 
may be deemed to have acted irregularly or 
illegally in the exercise of his jurisdiction. 

The learned counsel for the respondent 
has advanced the proposition that the 
agreement that the pledge should become 
irredeemable if not redeemed after thaee 
months was a stipulation by way of 
penalty, and S. 74, Contract Act, would 
apply. I am unable to see that the inser¬ 
tion of this agreement is by way of a 
penalty, nor was the learned counsel for 
the respondent able to explain in wHat 
way it was of the nature of a penalty. It 
is obviously a plain straightforward agree¬ 
ment that, on failure to repay the loan in 
three months time, the property pledged 
should become the property of the pledgee, 
and the transaction should be terminated. 
There is no evidence to show that this was 
an unfair agreement, and, even if it were 
an unfair agreement, that would not in it¬ 
self constitute it an agreement by way of 
penalty unless perhaps it could be shown 
that the value of the buffaloes was so very 
much larger than the amount of the loan 
that it would become obvious that the 
clause was really inserted as a means of 
bringing pressure upon the pledgor to re¬ 
pay the loan within the contracted time. 
This however is not by any means ap¬ 
parent. The learned counsel for the respon¬ 
dent has suggested that the case should be 
remanded to the lower Court in order that 
evidence should be taken on this point* it' 
appears to me that this is too late a stage 
to make such a request. The proposition 
which has been put forward is an entirely 
new one, and it would not be proper for 
this Court, acting as a revisional Court, to 
accede to such a request in such circum¬ 
stances as the present. For these reasons 
this application is allowed, the decree of 
the District Court is set aside, and the 
decree of the Township Court dismissing 
the plaintiff-respondent's snit is restored 
with costs in all Courts : advocate’s fee in 
this Court, two gold mohurs. 

N.S./b.k, Application allowed, 
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Shaw J. 

In the matter of Burma Companies 
Act and Bengal. Burma Steam Navi, 
gation Co. Bid. and Reduced. 

Civil Miso. No. 174 of 1937. Decided on 
16th June 1939. 

Companiei Acl (1913), S». 55 snd 56 — 
^ourl • power under S. 56 expUined — What 
•matterc can be considered by Court and under 
what circumstancei can reduction be conbrm> 
-ed stated — Matters falling within the internal 
management of company cannot be inquired 
•into by Court under S. 56. 

^ It i3 an elementary principle of law relating to 
joint stock company that Court will not interfere 
with the internal management of a company 
aoting within its own rights and in fact has no 
.jufisdiotioii to do flo. fp 417 0 91 

In an application under S. 66 the Court is only 
-oonoerned to confirm the proposed reduction and 
not the resolution passed by the company. The 
validity of the resolution cannot therefore be qnes- 
tioned in such application. The only questions to 
^ considered by the Court are : (1) Ought the 
Court to refuse its sanction to the reduction out 
of r^ard to the interests of those members of the 
publio who may bo induced to take shares In the 
company ? (3) Is the reduction fair and equitable 
as between different classes of shareholders ? 
Where the reduction is shared by all and is de¬ 
signed to work justly and equitably and where it 
does not involve diminution of any liability in 
respect of the unpaid capital or payment to any 
-shareholder of any paid-up capital and there is 
evidence regarding the loss of capital and non- 
'representations of available assets, there is nothing 
to prevent the Court from confirming snoh 
reduction. [P 418 0 3; P 419 0 1, 3; P 420 0 1] 
Where along with the resolution to reduc¬ 
tion of capital another resolution is passed for the 
’increase of capital by issue of new shares and this 
fact is stated in the application under 8. 66 with 
-the prayer for the sanction of the new scheme of 
organization but the same is subsequently with¬ 
drawn objeotions on behalf of the objecting sbare- 
■holders, that the new shareholders would be 
.placed in a better position than the existing and 
expressing some fear about future do not fall to be 
considered by the Court under S, 66 as the funo- 
tlon of the Court does not extend to the exercise 
of the paternal care of the shareholders of a 
company as such matter exclusively falls within 
the Internal management of the company : Case 
■law relied on. [p q 2 ] 

E. Clark and De — for Petitioner, 

B. 0, Paul — 

for certain shareholder objectors. 
Order.—This application of the Bengal- 
'Burma Steam Navigation Co. Ltd., is for 
the oonarmation by the Court of the reduo. 
tion of its share capital from Rg. 25,00,000 
to Rs. 2,0(3,000 a special resolution to that 
■effect having been passed. In conjunction 
with that resolution there was also a reso¬ 
lution that after the said reduction was 
sanctioned by the Court the share capi¬ 
tal of the company was to be increased to 
1939 B/Sa & 64 
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Ra. 60,00,000 by the issue of new shares. 
The prayer of the petition was also for 
sanction to be accorded to the scheme of 
re.organization embodied in the resolutions 
but as no sanction of the Court is necessary 
under the Companies Act for the increase 
of the company s share capital by the issue 
of new shares the learned advocate at the 
hearing confined himself only to what was 
required by S. 56 of the Act. The other 
matter was merely treated as the back¬ 
ground for the action taken to reduce the 
share capital. This had the effect of cutting 
down the ground from under the feet of 
the objectors, for their main grievance was 
founded on what they imagined would be 
the benefit which would be derived by the 
new shareholders at the expense of the 
present shareholders. 

Mr. B. C. Paul who argued the case for 
the objectors referred to (1902) 1 Ch 547^ 
as authority for the proposition that the 
Court should go into the matter of the 
increase of capital. But it will be seen that 
there the reduction scheme in its entirety 
really involved an increase of capital and 
an issue of part thereof at 99 per cent, dis¬ 
count without any consideration to the 
company. It was not suggested that any 
part of the capital was lost or unrepresen¬ 
ted by available assets or that any sum 
should be returned to the shareholders as 
being in excess of the wants of the com. 
pany. Because the scheme was really for 
an increase of capital and for the extent 
of the increase of nominal capital the com¬ 
pany would receive no consideration, the 
scheme was held to be illegal. Looking 
generally at the scheme which will follow 
the reduction in the present case it is, of 
course dependent upon the sanction of the 
redaction, but it is purely for the purpose 
of obtaining further capital for the com¬ 
pany, and by the issue of new shares the 
company will obtain consideration to the 

hoped, Rs. 48,00,000. In 
(1902) A C 83^ it was stated at (page 93) • 

. an elemenkarv principle of the law relat¬ 
ing to joint stock companies that the Conrt willl 
not interfere with the iDternal management of 
companies acting within their powers, and In faotl 
has no jarisdiction to do so. 

It is admitted on behalf of the objectors 
by Mr. B. 0. Paul that there is nothing 

^i ^ 83=71 L J P C 

1--85 h T 663=50 W R 241=18 T L R 41— 

9 Manson 17, *— 
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objectionable in the resolation per se to 
increase the share capital of the company 
by the method proposed. It is only because 
it happened to have been mentioned in 
the petition, followed by a prayer now 
withdrawn, that advantage was sought to 
be taken of it to go into the question whe¬ 
ther the increase of capital would not re¬ 
sult eventually in the present shareholders 
being placed in an unfair position as com¬ 
pared with the new shareholders. In con¬ 
sidering the question whether the reduction 
now proposed was unfair, it had to be ad. 
mitted that except by reference to the pro. 
posed new issue of shares there was no 
unfairness. There is now only one class of 
shareholders, although the Articles of 
Association speak of capitalist shareholders 
and ordinary shareholders. The capitalist 
shareholders are those holding 400 shares 
or more and the ordinary shareholders are 
those bolding less than 400 shares but 
holding 40 or more shares, and the classi¬ 
fication is made for the purpose of the 
appointment of directors, provision being 
made for a proportionate number of ordi. 
nary shareholders and capitalist share- 
holders to be directors. 

Sir George Jessel, M. R., in (1877) 4 Ch 
D 827^ regretted, as the law then stood, 
that he could not accede to the application 
for sanction to a reduction of capital. He 
stated that when a joint stock company has 
lost a portion of its capital nothing could 
be more beneficial to the company than to 
admit that loss—to write it off—and, if it 
chose to go on trading, to trade with the 
diminished capital which remained, the 
dividend being declared on the capital ac¬ 
tually remaining. In (1894) A C 399* the 
House of Lords held that the reduction of 
capital was within the powers conferred by 
the Companies Act, 1867 and 1877, and 
that !the arrangement being a fair and 
equitable one there was no reason why it 
should not be confirmed. Lord Macnaghten 
stated: 

The proposed arrangement has been approved by 
speoial resolution at general meetings, in ^bich 
the American shareholders apparently took no 
part. The application to the Court was for an order 
confirming a reduction of capital to meet the 
arrangement. It is for the company, and the com¬ 
pany alone, to judge of the prudence of the course 
proposed. 

3, In reEbbw Vale Steel, Iron and Coal Co,, (1877) 

4 Ch D 827=46 L J Ch 241=86 L T 808. 

4. British and American Trustee and Finance 

Corporation v. Couper, (1894) A 0 399 = 63 

L J Ch 426=6 B 146=70 L T 882 = 42 W B 

662=1 Manson 266. 


A. I. B. 

The Court; had to be satisfied that the; 
reduotiou was fair and equitable to all 
concerned, as between different classes of’ 
shareholders. The reduction here is shared 
equally by all the shareholders who are all 
of one class. Standing by itself no fault can 
be found with the reduction. The objectors 
have some fears for the future, but this 
Court’s function does not extend to the 
exercise of a paternal care of the share, 
holders of a company so as to make it in¬ 
terfere in the internal management of a 
company acting within its powers. Art. 68 
of the Articles of Association of the peti- 
tioner company empowers it to reduce ita 
capital by cancelling capital which has been 
lost or is unrepresented by available assets, 
or reducing the liability on the shares, or 
otherwise as may seem expedient, etc.- 
Art. 64 of the Articles of Association em. 
powers the company to increase the capital 
by the creation of the new shares of such 
amount as may be deemed expedient, and. 
Arts. 65, 66 and 67 contain provisions re¬ 
garding the issue of now shares. S. 105 (c)^ 
Companies Act, should be read with Art. 67 
of the Articles of Association. Art. 71 deals 
with the modification of rights as between 
different classes of shareholders. Mr. B. 0. 
Paul relied on (1900) 2 Oh D 846® wherein 
it was held that the Court would not oon- 
firm a reduction of capital unless satisfied 
that it would not work unjustly and in- 
equitably and the Court refused to confirm 
a reduction on the ground (inter alia) that 
the reduction would benefit the ordinary 
shareholders at the expense of the prefer, 
ence shareholders, also that in asoertaining 
the available assets of a company for tha 
purpose of reduction of capital, the amounts 
of reserve and unappropriated profit and 
the value of goodwill were to be taken into 
account. In (1907) A C 229® Lord Mao- 
nagbten referred to (1900) 2 Ch D 846®^ 
saying 

where the scheme proposed was obviously un* 
fait to the preference Bhareholders and the petition' 
was very properly dismissed there are some expres. 
sions in the judgment of the learned Judge who 
decided the case which, taken apart from the con- 
text, may appear to support that contention, 

in dealing with the argument that the 

Court had no jurisdiction to entertain a 

petition for the reduotion of capital unless 

i t be proved that the capital which the 

6 . In re Barrow Haematite Steel Oo. (No. 2), 
(1900) 2 Oh D 846=69 L J Oh 869 = 83 L T 
897=16 TLB669. 

6 . Poole V. National Bank of Ohina, Ltd., (190T> 

A 0 229=76 L J Ch 468=96 L T 889=61 8 J 
613=14 Manson 218=23 TLB 667. 
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company proposed to cancel was lost or 
nnrepreaented by available assets. Further 
on he stated: 

The oondltion that gives jurisdiction is not proof 
ofloas of capital or proof'that capital is untepresen- 
ted by available assets, or that capital is in excess 
of the wants of the company. The jurisdiction 
ansos whenever the oompany seeking reduction 
has duly passed a special resolution to that efieot. 

Again: 

In the present case creditors are notoonoernedat 
all« The reduotion does not involve the diminution 
[of any liability in respect of unpaid capital or the 
payment to any shareholder of any paid-up capi¬ 
tal. The only questions therefore to be considered 
are these : 1, Ought the Court to refuse its sanc¬ 
tion to the reduction out of regard to the interests 
of those members of the public who may be in. 
duced to take shares in the Company ? and 2. Is 
the reduotion fair and equitable as between the dif. 
ferent classes of shareholders ? 

In the present case creditors are nob con¬ 
cerned at all, and the reduction does not 
involve the diminution of any liability in 
respect of unpaid capital or the payment to 
any shareholder of any paid-up capital. 
The second question does not arise for the 
reason that there is only one class of share¬ 
holders to be considered, and no differences 
are made among the one class of share, 
holders.^ The first question is the only one 
for consideration, and I have not heard any 
suggestion how any member of the public 
who may be induced to take shares in the 
company can be adversely affected. It may 
be that there should be some evidence of 
capital being lost or unrepresented by avail, 
able assets, because of the wording of S. 55, 
sub-s. (1), cl. (b), and in view of the obser. 
vations of Lord Parker in (1916) W N 70,^ 
where he stated that his own practice had 
been to insist on prima facie evidence of 
the existence of the state of facts referred 
to in the resolution; if no such prima facie 
evidence were forthcoming, it may well be 
that the special resolution had been passed 
under the infiuenoe of some mistake or 
some misrepresentation as to the true facts, 
and it would be unfair to the minority if 
not also to the majority of share-holders to 
confirm a reduction voted under such cir, 
cumstances ; and after some further argu. 
ment he concluded by saying that he still 
thought therefore that whether the reduc. 
tion of capital was based on the ground 
that capital had been lost or was unrepre. 
sented by available assets, it was, though 
nob necessary at any rate wise and prudent, 
to insist on some evidence of the fact. Such 
evidence is forthcoming in this case. With 

7. Caldwell v. Caldwell and Co. (Paper-makersl 

Ltd,, (1916) WN 70=63 Bo LR 251. 
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the petition was filed an aflSdavit of the 
Chairman of the Board of Directors in 
which be stated that the special resolution 
was passed and that at the time when the 
said special resolution was passed almost 
the whole of the paid-up capital had been 
lost or was nob represented by available 
assets, and he produced a true copy of the 
balance sheet and profit and loss acoount 
of the company as at Slab August 1936, 
which showed the loss. 

At the bearing that aflSdavit was supple, 
mented by the evidence of the secretary of 
the company, who produced the minute 
book of the general meetings of the oom¬ 
pany and also the book containing all the 
profit and loss accounts and balance sheets 
since the formation of the company. The 
true position was fully set out in the circu¬ 
lar to the share-holders of the company 
dated 29fch April 1937, issued with a notice 
bearing the same date of an extraordinary 
general meeting of the oompany to pass the 
special resolution for reduction of the capi¬ 
tal and other resolutions. It will be seen 
that by using the general reserve fund 
amounting bo Rs. 46,703-11-6, the neb loss 
would be Rs. 11,75,506.1.3. The paid-up 
capital (including 5251 shares forfeited 
with Rs. 54,875 paid-up thereon) amounted 
to Rs, 12,43,075. There would be left as 
capital Rupees 67,568.14.9. The managing 
agents were agreeable to give up Rupees 
27,487-1-3 out of the commission amount¬ 
ing to Rs. 47,465-15-0 due to them. In 
that way the amount of capital left over 
after wiping off the loss and the reserve 
fund would be increased to Rupees 95.056. 
That is how the reduotion to Rs. 2 of the 

25 fully paid-up shares was arrived at, 
for, there were 47,528 shares issued and 
fully paid-up. The figures are all to be 
found in the profit and loss account for the 
year ending diet August 1936, and the 
balance sheet as at Slab August 1936. 

As I have said, the reason for the objeo. 
tions to the application was the fact that 
other resolutions dealing with matters be- 
yond the reduction were also passed. But 
in an application such as this, under S. 66, 
Companies Act, the Court is only concerned 
to confirm the proposed reduction and not 
f'he resolutions passed by the company. 
This was laid down by Sterling J. in (1897) 

stated it was the duty of 
the Court to confirm t he reduction if it 

8 . the Hyderabad (Deccan) Oo. Ltd., (1897) 

76 L T 28=3 Maneon 242. 



420 Rangoon In re Bengal Buema S. N. Co. (Shaw J,) A. I. R. 


|was satisfied as to its fairness. That is all 
the Court is asked to do on this application. 
An attempt has been made to induce the 
Court to go into the question of the validity 
of the resolution. The share-holders who 
originally objected to the application and 
who were represented by Mr. J. E. Chow- 
dhury have withdrawn their objections. 
They, along with others, had filed Civil 
Eegular No. 217 of 1937 for a declaration 
that the special resolution passed at the 
special general meeting of the company of 
4th July 1937, for reduction of share capi¬ 
tal and of the value of paid-up shares was 
null and void and for an injunction not to 
give effect to the resolution. That suit was 
withdrawn in consequence of a compromise 
entered into between the plaintiffs and the 
defendants, after a notice by advertisement 
of the proposed settlement of the suit was 
given to all the share.holders of the com¬ 
pany as the suit was a representative one. 
The objectors who came in and who were 
represented by Mr. B. C. Paul and Mr. M. I. 
Khan do not wish to continue the suit in 
place of the plaintiffs who desired to with¬ 
draw from the suit. Their only object was 
to be heard in this application. They had 
appeared late for the purpose but their 
appearance was not objected to by the com¬ 
pany and their objections being to this 
application and not to the compromise 
were transferred to this application. There 
were some 86 share-holders represented by 
Mr. P. B. Sen, who had entered appearance 
and filed objections on this application. On 
the day the compromise petition was filed 
in the suit Mr. P. B. Sen withdrew his 
appearance for want of further instructions. 
When this application came on for hearing, 
Mr. B. C. Paul appeared for the five share¬ 
holders whose objections were filed in the 
suit. Mr. M. I. Khan failed to appear, but 
three of the six share.holders who in¬ 
structed him were present in person. One 
of the 86 share-holders who had previously 
instructed M. P. B. Sen also was present in 
person. 

I understand these unrepresented share¬ 
holders to say that they left the matter to 
the Court to see that justice was done be¬ 
cause they knew nothing about the matter. 
On the second day of the hearing of the 
application Mr. B. C. Paul filed a power on 
behalf of the one share-holder out of the 
86 above referred to. Ho is named Belaye- 
thaly. On his behalf Mr. B. C. Paul desired 
to take objection to the validity of the 
meeting at which the special resolution 


was passed and to contend that the resolu¬ 
tion was invalid. I heard both him and 
Mr. Clark on the point, and 1 decided that 
I could not allow that objection to be now 
gone into. It was obviously a matter that 
could not be agitated in an application 
under S. 56, Companies Act, and was there, 
fore made the subject-matter of a suit 
instituted a few days before this applica¬ 
tion was actually filed. After succeeding in 
holding up this application for a considera¬ 
ble time that suit was eventually dismissed 
upon withdrawal, after notice to all the 
shareholders, none of whom chose to oonti. 
nue the suit. Belayethaly was a party in 
this application which was to be heard 
with the suit, and he did not choose to 
carry on that suit. I am not sure if be was 
not present on the day that the compro¬ 
mise was mentioned. 

The question of the validity of the reso¬ 
lution cannot be decided in this applica. 
tion. The opportunity to have that decision 
in the suit has been lost. As matters stand, 
the resolution was duly passed at an extra¬ 
ordinary general meeting—no one disputes 
that. The minutes produced by the Secre¬ 
tary are prima facie evidence of the matters 
stated in such minutes —see Art. 141 of the 
Articles of Association—and the minutes of 
the adjourned extraordinary general meet, 
ing held on 4th July 1937 are to be found 
from page 55 onwards of the Minute Book, 
Ex. A. That same day the adjourned ordi- 
nary general meeting had been held, as 
entered from page 52 of Ex. A, at which a 
resolution was passed that the audited 
balance sheet and the profit and loss account 
of the company together with Director’s 
Report for the year ended Slst August 
1936, a copy of which had been sent to 
each of the shareholders, be adopted. There 
was only one dissentient. At the extra- 
ordinary general meeting which followed, 
the Chairman made a speech in moving the 
resolution for reduction and the other re¬ 
solutions. At the end of that speech the 
resolutions being duly seconded, were put 
to the vote and declared passed unani¬ 
mously. The passing of the resolutions con¬ 
cerning the increase of capital by the issue 
of new shares was put through at the same 
time according to English practice, as will 
be found in Palmer’s Company Precedents; 
(Edn. 13), Part I, p. 1168. It is a matter of 
procedure concerning the internal manage¬ 
ment of the company’s affairs upon which 
I express no opinion. That capital was lost 
or was not represented by the available 
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aseets haa been proved by the evidence of 
the Chairman of the Board of Direotore 
and hy the profit and loss account and 
balan^ sheet as at Slat August 1936, in 
exhibit. These accounts were audited by 
the company a auditors and approved by a 
general meeting.^ Under Art. 184 of the 
Articles of Association of the company, the 
accounts are now conclusive of what they 
contain. Any attempt now to challenge 
them in any particular is not permissible. 
What should or should not be included in 
the accounts cannot now be considered. 
There is nothing in this case corresponding 
to what occurred in (1891) 2 Oh D 124® 
and so its application does not arise. 

I may add that nothing was brought for¬ 
ward at the ordinary general meeting or at 
the extraordinary general meeting to justify 
the Court going into any matter as having 
arisen at those meetings either in relation 
to the accounts or in regard to the reduc. 
tion, I have referred to (1937) 2 All E B 
422^® and I cannot find anything in that 
case to assist the objectors. Considering the 
reduction of the capital from the point of 
view as to whether it was necessary be¬ 
cause of capital being lost or not represen. 
ted by available assets, from the statement 
1 have set out earlier it is clear that the 
reduction has been shown to be proper and 
not unfair to the whole body of the share, 
holders. The redaction of capital to be 
effected by the special resolution number, 
ed 1, mentioned in para. 12 of the petition 
is confirmed, and the form of minute con. 
tained in paragraph 15 of the petition is 
approved. The addition of the words “and 
reduced’' tp the company’s name is dis. 
pensed with altogether. Let a notice of the 
registration of the order and of the minute 
be published in one issue of the “Burma 
Gazette” and three issues of the “Bangala 
Gazette.” As regards costs the matter has 
to be fully considered by the Court even if 
there had been no objection. ConsoQuently, 

I award no costs against the objectors 
although they have not been successful. 
They are certainly not entitled to any costs 
to be paid to them out of the company's 
funds. 

n,s./b.k. Order accordingly^ 

9. In ze Abstainers and Oeneial Insurance Co. 

(1891) 2 Oh D 124=60 L J Oh 610 = 64 L T 

266=89 W E 674. 

10 . Oarrath v. Imperial Chemical Industries, Ltd.. 

(1937) 2 All E R 422. 
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Tan Sit Shan — Defendant — Appellant. 

V. 

U Po Nyun and another — Plaintiffs — 

Bespondents. 

Second Appeal No. 305 of 1938, Decided 
on 25th May 1939, against decree of Diet. 
Court, Mergui, in 0. A. No. 9 of 1938. 

(a) Easement—Right of way —Ownership of 
two estates not co-extensive and equal in vali¬ 
dity — ^Easement is only suspended but not 
extinguished by unity of possession of domi¬ 
nant and servient tenements. 

Where the ownership of the two estates is not 
oo-extensive and equal in valldity—the dominant 
tenement being held for a term of years only and 
the servient tenement in full right of ownership— 
the acquisition of a right of way is not extin¬ 
guished but is only suspended by unity of posses¬ 
sion of the dominant and servient tenements : 
AIR 192S Cal 8, Bel. on. [P 422 0 1, 2] 

(b) Easements Act (1882), S. 1 — Applicabi¬ 
lity to Burma. 

Although the Easements Aot does not apply to 
Burma, the Court must have regard to that Aot 
while deciding a question relating to an easement: 
IS Bang 7i8, Bel. on. [P 422 0 1, 2] 

(c) Limitation Act (1908), S. 26— Tenant of 
one land cannot acquire for himself or on be¬ 
half of landlord right of way, as of right, upon 
another land of bis own. 

Although possession of the tenant is the posses. 
Sion of the landlord, still a tenant of one land 
cannot acquire either for himself, or on behalf of 
his landlord, a right of way, as of right, upon 
another laud of his own : IS Beng L R 861 and 
AIR 1926 Mad 728 (F B), Bel. on. [P 422 0 2] 

Dr. Ba Han — for Appellant. 

Mauog Aung Gyaw — for Bespondents, 

Judgment. — The plaintiff-respondents, 

U Po Nyun and his wife, sued the defen. 
dant-appellant, Tan Sit Shan, for a declar¬ 
ation of a right of way and an injunction 
to restrain the defendant from obstructing 
it. They obtained a decree in the trial 
Court, which was upheld on appeal to the 
District Court. The facts of the case are 
that U Po Nyun and his father before him 
have owned the milLsite shown as B in the 
plan Ex. A for 60 or 70 years. This land 
was leased to one U Chein for 15 years. U 
Chein first erected a boat-buildiug shed on 
it and 12 years later a mill, without obtain¬ 
ing a fresh lease. That mill was sold to Ba 
Swee Seng (Ban Shwe Sin) company, of 
which plaintiff 1 was one of the partners. 
That company was in possession of the mill 
for 26 or 27 years up to 1932, so the sale 
to them was in 1905 or 1906. U Chein 
came on the land 26 years before then 
that is in 1879 or 1880, and built the miU 
in 1891 or 1892, and he and then after his 
death his wife Daw Lu Ngon owned the 
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mill for 14 years before she sold it to Ban 
Swee Seng Company in 1905 or 1906. The 
company went into liquidation in 1932, and 
another party in 1934 bought the mill 
buildings and they were dismantled and 
taken away. The defendant bought from 
Ban Swee Seng Company at the same auc¬ 
tion in 1934 the land shown in the plan as 
A, over which the road in question, marked 
C D runs. Ban Swee Seng Company had 
bought this land from the original owners 
some three years after they had bought the 
mill buildings from Maung Chein, i. e. in 
1908 or 1909. The defendant has built a 
substantial granary at the place marked by 
me as X in Ex. A, where the road CD de¬ 
bouches on the municipal road EF. Ex. B, 
plan of 1901-2, shows that the road existed 
in its present width and state in that year. 
The evidence showed that U Chein was 
exercising a right of way over this road 
since he built the mill in 1891 or 1892 for 
some 14 years up to 1905 or 1906, and 
that Ban Swee Seng Company exercised a 
right of way over it after that, from 1905 
or 1906 until it bought the land on which 
the road stood in 1908 or 1909, after which 
it continued to use the same road over its 
own land. In all 17 years user or at the 
most 18 years user as of right over another’s 
land was proved. 

Before U Chein’s time there was admit, 
tedly a footpath of unknown width on the 
same site as this road. The plaintiffs claim 
a right of way over the whole length of the 
road for a width of 18 feet. A right of way 
is not denied, but it is denied in this appeal 
that a right of way for carts over a width 
of 18 feet was acquired. The evidence, that 
of the plaintiff and his witness Za To (P, W. 
2), goes to show that the road which led 
from the mill buildings to the municipal 
road was only used qua cart road after the 
mill was built. Both the plaintiff and U Za 
To say that the road was only made into a 
cart road and a bridge built over the creek 
when the mill was built. When there was 
a boatshed on the land there was a foot- 
path on the same alignment, but Za To 
makes it clear that it was then only a foot, 
path, and it would seem that carts could 
not have used it before there was a bridge. 
A right of way is acquired under S. 26, 
Limitation Act, by enjoyment by any per. 
son claiming title thereto as an easement 
and as of right without interruption and 
for 20 years. Although the Easements Act 
does not apply to Burma, no doubt the 
I Court must have regard to that Act in 
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considering the question now under consi.| 
deration: 13 Bang 748^ at page 752. 

It is the law that the possession of the 
tenant is the possession of the landlord 
(1868) 4 Ch A 133,^ but a tenant of one 
land cannot acquire, either for himself or 
on behalf of his landlord, a right of way as 
of right upon another land of his own; that 
is a principle of the English law repeated 
in Sec. 4, Easements Act, which defines 
"easement" as a right which the owner or 
occupier of certain land possesses in respect 
of certain other land not bis own: see 
15 Bong L R 361® at pp. 365, 366 and 49 
Mad 820.^ No doubt the acquisition of a 
right of way was not extinguished, but only 
suspended, by unity of possession of the 
dominant and servient tenements, for the 
ownership of the two estates was not co- 
extensive and equal in validity, the domi. 
nant tenement being held for a term of 
years only, the servient tenement in full 
right of ownership, 50 Gal 356.® But there 
is no evidence of user after the mill went 
into liquidation. 

The learned District Judge said that 
although plaintiff 1 was a partner of the 
company he was always the owner of the 
land Ex. B, and used the road as such quite 
apart from the user of it by his tenant, the 
mill company; but it is clear from the evi. 
dence that the use of the road as a cart 
road was by the tenant mill company and 
its customers only. For these reasons it 
appears to me that 20 years uninterrupted 
user of the right of way claimed, i. e., of an 
18 feet cart road, was not proved on behalf 
of the plaintiffs, but only 17 or at the most 
18 years user was proved. This appeal must 
be successful and the plaintiff’s suit dis- 
missed with costs in this Court, advocate’s 
fee four gold mohurs. As however the do- 
fendant adduced what was undoubtedly 
shown to be false evidence on a point never 
taken in the written statement, that the 
company paid rent to the previous owner 
of the land Ex. A before the company 
bought that land, the parties will pay their 
own costs in the two lower Courts. 

b.m/b.k. _ Appeal allowed. 

1. i)aw Qyan v. U Mating Maung, (1936) 23 AIR 
Rang 68=160 I 0 796=13 Rang 748. 

2. Gaford v. Mofiat, (1868) 4 Oh A 133. 

3. Modhoosoodun Dey v. Bissonauth Day, (1875) 
16 Bang L R 861. 

4. Subba Bao t. Lakshmana Rao, (1926) 13 AIR 
Mad 728=96 I 0 968=49 Mad 820 (P B). 

6 . Tinkowri Pathak v. Ram Gopal Pathak, (1923) 
10 A I R Cal 8 = 70 I C 663=60 Oal 366=36 
0 L 7 161. 
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Roberts 0. J. and Ddnkley J. 

Akoojee Jadwet and Go. — AppellanfcB. 

V. 

A, V. and Son — Respondents. 

First Appeal No. 16 of 1939, Decided on 
29th May 1939, against decree of Diet. 
Oonrt, Amherst, D/. 30th January 1939. 

Contract ~ Action on — Burden to prove 
iliat there was concluded contract is on 
plaintiff—Only certain terms of contract settled 
while others left open—There is no concluded 
contract—One party giving other party option 
for renewal of contract on terms to be mutually 
agreed upon—This does not imply that terms of 
prior contract should be incorporated in new 
-one. 

Iq an action brought on an alleged oontraot the 
burden of proof is, of course, upon the plaintiff to 
show that a firm oontraot had been entered into 
between the parties and that something more than 
mere negotiations had taken place. The negotia¬ 
tions and oocrespondenoe must be looked at as a 
whole to see whether the parties to them have 
•concluded a binding oontraot or not. Where only 
-certain terms of the oontraot were settled and the 
other terms of the agreement were left open there 
is no oonoluded oontraot: (1878) 7 Gh D 29 and 
(1856) 6ELC 238, Bel. on. [P 423 C 2] 

Moreover, when a party to the contract has 
■given other party to the oontraot an option for 
renewal of the contract on terms which would be 
mutually agreed upon, this does not in any way 
Imply that the terms of the prior contract, or any 
of them should be incorporated In the new one. 
In other words, the party does not bind himself in 
any way to renew the oontraot upon the old 
ierms. [P 424 0 1] 

Clark — /or Appellants. 

Hay and K. 0. Sanyal — 

/or Bespondenis. 

Roberts C, J*—The appellants in this 
•case, who were defendants in the Court 
below, are the agents and distributors of 
the Indo.Burma Petroleum Company for 
the sale of petrol in the district of Moul. 
mein; and the respondents are general 
merchants carrying on business in petrol 
and commodities inoidental to the motor 
trade. In 1930, the respondents were 
■appointed sole distributors of the Indo. 
Burma Petroleum Company’s petrol in 
Mouimein by the appellants, and on 15th 
June 1934 the contract was renewed as 
from let May 1934 for a period of three 
'years, which expired on 30th April 1937. 
The terms of the oontraot contained provi¬ 
sions for the payment for petrol supplied, 
or what is known as "over-riding commis. 
sion," and rent for the petrol godown, and 
Tarions other stipulations. Paras. 6 and 7 
of the contrast are as follows: 


6 . You will remaiu the sole distributor of 
1. B. P, petrol in Mouimein and district for a 
period of three years from let May 1934, subject to 
our holding the I. B. P, Sub^Agenoy, with the 
option of renewal of this distributorship for a 
further period of two years on terms which shall 
be mutually agreed upon. 

7. Should any dispute arise between us the sub¬ 
ject* matter of such dispute shall be referred to the 
1. B, P. Oo. Ltd., Rangoon, whose decision shall 
he ffoal. 

On 5th April 1937, shortly before the 
expiry of this oontraot, the appellants wrote 
a latter to the respondents, in which they 
state; 

We shall be glad to know as to what arrange¬ 
ment you intend to make for renewal of it (the 
oontraot) for another two years for which you have 
been given option conditionally on certain terms 
to be mutually agreed upon. 

We therefore beg to propose fresh terms by im¬ 
posing out overriding commission at Rs. 26*15-0 
par wagon load of 830 tins of petrol. 

An early reply will be much appreciated. 

Owing to the absence of the respondents* 
manager in India, an extension of time up 
to Slst May 1937 was mutually agreed 
upon between the parties and on that date 
the contract came to an end. *Tho plaintiff’s 
aotion was brought upon an alleged con¬ 
tract of Ist June 1937 whereby they were 
to be appointed for a further two years on 
the same terms and conditions as were 
contained in the old contract and it is said 
that it was further agreed that a formal 
agreement to that effect should be executed 
between the parties as early as possible. 
The plaiutiffs say that without any reason¬ 
able cause or excuse the defendants refused 
to execute the written agreement and they 
brought an action for specific performance, 
or alternatively for damages. The burden 
of proof was, of course, upon the plaintiffs 
that a firm contract had been entered into 
between the parties and that something 
more than mere negotiations had taken 
place. The negotiations and correspondence 
must be looked at as a whole to see whether 
the parties to them have concluded a bind¬ 
ing contract or not. As was said by Jessel 
M. R. in (1878) 7 Oh D 29^ at page 30: 

If in thd case of a proposed sale or lease of an 
estate two persons agree to all the terms and say, 
'we will have the terms put into form’ then all 
the terms being put into writing and agreed to 
there is a oontraot. 

If two persons agree in writing that up to a 
oertain point the terms shall be the terms of the 
oontraot, bnt that the minor terms shall be sub¬ 
mitted to a solicitor, and shall be snoh as are 
approved of by him, then there is no oontraot, 
beoauae all the terms have not been settled. 

1, Winn V. Ball, (1878) 7 Oh D 29 =47 L J Oh 
189=26 WR 230. • iJO un 
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And again it; was remarked in (1856) 6 
|H L C 238^ that fche act of sending a paper 
'to a solicitor to have a matter reduced into 
form affords generally cogent reasons that 
the parties do not intend to bind themselves 
till it is reduced to form. And it is quite 
jclear to my mind that the phrase “option 
for renewal of this distributorship on terms 
which shall be mutually agreed upon” does 
not in any way imply that the terms of the 
prior contract, or any of them, should be 
incorporated in the new one. The appel¬ 
lants could not, having made such an 
agreement, have entered into a new contract 
with third parties for the distributorship, 
but must first approach the respondents. 
But they did not bind themselves in any 
way to renew the distributorship to the 
respondents upon the old terms. It is quite 
plain that the respondents were eager to 
secure a renewal of the contract upon the 
old terms; and their case is that the 
moment Valliappa Chettyar, their manager, 
returned from India he proceeded at once 
to Moulmein and there interviewed the 
appellants and after some discussion, the 
contract was renewed for two years. In 
support of this it is urged that one waggon 
of petrol was received by the respondents 
on 8th June and another waggon of petrol 
on the 12th. I cannot myself find this con. 
elusive of any more than that there was a 
mutual desire to achieve some continuity 
and that whilst negotiations were in pro- 
grass petrol was supplied on an implied 
promise to be bound by reasonable terms : 
and it is clear that it was to everyone’s 
interest that Moulmein should not be with, 
out supplies of petrol, and the gap during 
which negotiations took place was bridged 
by the offer and acceptance of these two 
consignments. ' 

The appellants’ case is that the respon. 
dents' manager, Valliappa Chettyar, arrived 
on 4th June at their office saying that he 
had been indisposed during the early days 
of the month: there was a question about 
the reduction of the over-riding commission, 
and matters were left open till 8th June 
and, as they were in abeyance on the 8th. 
the petrol to which I have referred was 
supplied, and, on 10th June, the terms of 
the contract which the appellants proposed 
to grant were handed to the respondents. 
These terms contained provisos that there 
should be no further option for extension 

2. Ridgway v. Wharton, (1856) 6 H L 0 288=27 
L J Oh 46=4 Jar (N S) 173=6 W R 804=108 
KB 88. 


at the end of the new term to be granted' 
and that the godown and licence for storing: 
petroleum should be taken and kept in the- 
name of the appellants. The appellants say 
that Valliappa Chettyar explained that he- 
was insufficiently familiar with English to 
accept the terms of this offer without fur. 
ther investigation and that he would come¬ 
back in the evening — if it was all rights 
to sign the contract. He did not do so, but 
returned on the 15th with a refusal to 
accept the terms of it. On 17th June the 
appellants’ legal adviser wrote to the res. 
pondents stating that up to then they had' 
not come to any terms and that they had 
by their conduct ceased to be representativee 
of the appellants and must forthwith fur^ 
nish accounts of empty tins, oils and cane 
and make over the godown and licence for 
the same to the appellants within three- 
days. The respondents did not see fit to 
answer that letter direct. They were repre. 
senting their case to the Indo.Burma Pet¬ 
roleum Co. and when they received thie 
letter they forwarded it to that firm. Their 
letter to the Indo.Burma Petroleum Co. i9 
also dated 17th June. It says that Mr. Jad- 
wet, for the appellants, agreed to renew 
the agreement for a further term of two 
years on the same terms as previously, but 
sets out the documents which they wero 
asked to sign on 10th June and which con¬ 
stitute what the appellants describe ae 
their offer. The respondents, in that letter^ 
asked the Indo.Burma Petroleum Co. to be 
so good as to try and effect a compromise. 
The respondents were able to send the 
Indo.Burma Petroleum Co. copies of Ex. B, 
which was the offer of 10th June, and of 
Ex. M, which was a memorandum in writ¬ 
ing of the terms of the contract which they 
say they entered into on 1st June : Ex. M 
is dated 10th June. 

To my mind, insufficient reasons have 
been given for the respondents being ia 
possession of Ex. B at all, unless it is true 
that Valliappa Chettyar took it away with 
him on 10th June. His own story is that 
he never took it away, but saw it in the 
appellants' office and declined to agree to- 
its terms. He also says that Ex, M wae 
left with the appellants. In order to ex¬ 
plain his ability to forward copies to the 
Indo.Burma Petroleum Co., he says that 
they were copied in the appellants’ office 
by his own clerk, Xavier. Xavier is not a 
witness whose story oan be accepted with¬ 
out caution as he has twice been in prison- 
for criminal breach of trust. And the ae- 
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count which the respondents give of the 
interview on 10th June is, to my mind, 
inooDSistent with their story of a firm con¬ 
tract having been arrived at on Ist June. 
It 18 quite plain from the evidence given 
on both sides that it was contemplated 
that a final agreement should be signed 
at an interview between the parties. If the 
respondents’ story is true, there would be 
no need for a meeting between them on 
10th June at all. No final agreement was 
ever signed ; and I am obliged to hold that 
the negotiations which were being con¬ 
tinued up to and beyond the interview of 
10th June were broken off by the refusal 
of the respondents to accept the new terms 
under which they were offered the distri¬ 
butorship. When the plaintiff came to give 
evidence in the box and was oross examined 
with regard to Ex. M, he described it as a 
draft and said that '^Jadwet was at liberty 
to add anything to it except in the matter 
of the godown lease and the petrol license.” 
On his own showing therefore, it appears to 
me, that even at that stage the respondents 
cannot saggest that a firm contract had 
been arrived at. The version of Mr. Higbet, 
whose evidence was taken on commission, 
is to the following effect. About tbe 24th 
June after some discussion Yalliappa Chet- 
tyar agreed to renew the agreement on the 
terms set out by the appellants in the 
draft dated 10th June. The witness told 
Yalliappa Ghettyar that the final decision 
as to renewal rested with Mr. Bbrahim, 
the manager of the appellants. At that time 
he says, in evidence, "the dispute bad not 
been left to my company to decide.” 

The case for the respondents is support- 
ed nob only by Mr. Xavier bub also by Mr. 
Yenkatesan, who was at one time their 
manager and alleges that he was present 
on Ist June when an oral agreement was 
come to. But 1 am satisfied, upon the evi. 
deuce given on behalf of the respondents 
and from the letter in which fresh terms 
are mentioned and a reference is made to 
the fact that tbe option was to be exer. 
cised on terms to be mutually agreed upon, 
that all that happened at the oral inter, 
view, whether it took place on the lab or 
4th June, was that some further meeting 
would be necessary at which the final 
terms should be agreed upon. Mr. Hay 
says that the respondents are jnstified in 
raising objection to Ex. B, because it pro¬ 
posed something which had never been ar. 
ranged before. This depends, to my mind, 
on the fallacy of going back to the old con. 
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tract and assuming that, though it had 
been discharged by efflux of time, some, 
many, or most, of its terms must neces¬ 
sarily be the terms to be arrived at when a 
renewal of the distributorship was being 
arranged. So it is quite clear from the evi¬ 
dence that the negotiations broke down and 
I cannot accept the view that there was a 
firm contract on let June since it appears 
to me that the appellants’ conduct has 
been consistent throughout and they ex¬ 
plain their position fully in their letter of 
17th June to the respondents. They wer& 
never anxious to grant a renewal upon pre¬ 
cisely the old terms, but the respondents 
were always anxious to persuade them tO' 
do so: having failed, they then turned 
round and endeavoured to get the best 
terms they could and to force the appel¬ 
lants to re-open negotiations after their 
offer of 10th June had been refused. 

Something has been said about arbitra. 
tioD in this connexion. In my view, ths 
arbitration clause in Ex. A only refers to 
tbe submission of disputes between the 
parties to the contract whilst it lasted. It 
expired at midnight on Slab May. There is 
no submission to arbitration as to the terms 
of a new contract bo be arranged, although 
in fact it was the appellants who in these 
proceedings suggested arbitration : and the 
respondents, in their written objections, 
said ; 

Plaintifis beg to eubmit that the Indo-Burma 
Petroleum Oo, Ltd., being a company, cannot act 
as arbitrators. Even if it be held that its direc¬ 
tors or share-holders should act as arbitrators it 
would never be feasible for such directors or 
share-holders to act as arbitrators. 

They themselves brought this suit and in 
it they rely on the alleged contract of Isb 
June. The learned trial Judge has found, 
upon a consideration of the evidence, that 
an agreement was reached on the let June 
to renew the contract for a further term of 
two years. Bub he observes that the plain, 
tiff in his own evidence said that Ex. M was 
meant to be very brief but that the defend, 
ant was at liberty to add to it. It is quite 
inconsistent with the respondents’ case 
that there should be in existence, nine days 
after the alleged contract, a document em¬ 
bodying its terms which one of the parties 
was permitted to alter. Eor the reasons 
1 have given, I am satisfied that we ought 
to hold that this was a case which never 
proceeded further than negotiations. The 
respondents’ grievance has arisen from the 
fact that they have assumed that the eo. 
called option for renewal given in the 
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earlier contract conferred upon them a right 
to extend the operation of that contract 
upon the same terms for the further period: 
nothing could be further from the truth. 
This appeal must therefore be allowed, and 
the suit of the plaintiffs-respondents dis¬ 
missed with costs in both Courts. 

Dunkley J. — I am in entire agreement 
with my Lord the Chief Justice and I have 
very little to add to his reasons for his 
decision. In my opinion, it is of importance 
to notice that the option given to the res¬ 
pondents by the letter of 15th June 1934, 
(Ex. A), was not an option to renew the 
agreement but an option of renewal of the 
distributorship. If para. (6) of this letter 
conferred any right at all on the respon. 
dents, it meant at most, as my Lord has 
said, that at the expiry of the agreed term 
of three years, before giving the business of 
distributor to any other person, the appel¬ 
lants must offer it to the respondents and 
give the respondents an opportunity of 
coming to terms with them. The appel¬ 
lants carried out their obligation by their 
letter of 5th April 1937, (Ex. C), in which 
they made a proposal to the respondents. 
This proposal was not accepted by the res¬ 
pondents’ manager, who entered into nego- 
tiations with the appellants, with the result 
that the appellants modiGed their proposal 
as set out in the respondents’ manager’s 
letter of the 25th April (Ex. D). 

Time was asked for on behalf of the res. 
pondents to consider this modiGed proposal, 
and time was granted until the 31st May, 
(Ex. E). The proposal was not accepted 
within the time given. It therefore lapsed. 
Also, at the same time, the agreement con. 
tained in the letter of 15th June 1934, 
ceased to have any force or effect by efflux 
of time, and every term of that agreement 
ceased to he binding on either party. Hence 
it is idle for the respondents to lay stress, 
as they have done, on para. (7) of this letter 
and to say that, in view of the letter of the 
25th June from the Indo-Burma Petroleum 
Company to the appellants, the appellants 
were bound to accept the offer made by 
the respondents on the 26th June to con¬ 
tinue the business of the distributorship on 
the terms proposed by the appellants on 
the 10th June and contained in the docu. 
ment Ex. B. The respondents had been 
given ample time to accept these terms, 
and the correspondence shows that they 
had deGnitely rejected them, at any rate on 
^the 17th June if not earlier. Consequently, 
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it was not open to the respondents to 
accept them on 26th June. Moreover, this 
case, which has been strenuously urged 
before us, is not the case which is set up in 
the plaint, which is based on a binding 
agreement between the parties concluded 
on the 1st June. 1 agree with my Lord that 
the supplies of petrol made on the 8th and 
the 12th June cannot be held to have been 
made in pursuance of any such agreement, 
or that they raise any inference as to the 
existence of any new agreement, and that 
the true inference is that they were made 
by the appellants in their own interests for 
the preservation of the business while 
negotiations were going on. 

To my mind, it is a matter of indifference 
whether, as the respondents state, negotia¬ 
tions were begun on the 1st June, or whe. 
ther, as the appellants state, they were 
begun on the 4th June. Negotiations were 
opened at the beginning of June, and they 
were entirely fresh negotiations for an en. 
tirely new agreement. It may be, as is now 
urged on behalf of the respondents, that 
the appellants did not think of the terms 
which subsequently became the bone of 
contention between the parties until after 
these negotiations had opened; but of what 
importance is that? The appellants were 
not bound by anything that bad been done 
previously, and it was open to them to sug. 
gest new terms. It is plain that at the first 
interview only the rate of commission was 
settled and the other terms of the agree¬ 
ment were left open ; that is, no concluded 
contract was made. This is clear from the 
respondents’ letters of the 17th Jone and 
the 27th June to the Indo-Burma Petrol¬ 
eum Company (Exs. 3 and 6), and their 
pleader's letter to the appellant’s pleader 
of the 2nd July (Ex. 8) and the evidence of 
the respondent’s managing partner. Refer, 
ring to the note of the terms acceptable to 
him (Ex. M), which he alleges that he left 
with the appellants on lOth June, he said 
in cross-examination : “ Jadwet was at 
liberty to add anything to it, except in the 
matter of the godown lease and the petrol 
licence." This disposes of his claim based 
on a concluded contract of the 1st June, and 
therefore his suit was bound to fail. 

d.s./r.k. Appeal allowed. 
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Mosely J. 

Knmarappan and another 

V. 

The King. 

Criminal Eevn. No. 156.B of 1939, Da. 
oided on 19th June 1939, 

(a) Criminal P. C. (1898). Sg. 106 and 514- 
Bond under S. 106—Magiitrate should record 
evidence to prove fresh breach of peace and 
forfeiture of bond — Respondent appearing to 
show cause why bond should not be forfeited 
<— He must be given opportunity of cross-exa¬ 
mining witnesses — Witnesses, on whose evi- 
dence forfeiture is established, previously 
examined in absence of accused — They need 
not be again examined in his presence — 
(Obiter). 

la oase of bond under S. 106, Oriminal P. G., it 
is necessary for the Magistrate to record evidence 
to prove tbe commission of a fresh breach of the 
peace and the forfeiture of tbe bond. Such evi- 
dence need not, according to tbe terms of Sec. 514, 
be taken in the presence of the respondent, but 
when the respondent appears and shows cause he 
must be given an opportunity of oross*exaa3!niQg 
the witnesses upon whose evidence tbe Magistrate 
bad directed him to show cause why tbe bond 
should not be forfeited. The Section does not re- 
4luire that before a final order is made the witnes* 
BBS on whose evidence the forfeiture is held to be 
established, if they have been previously examined 
in the absence of the accused, must again be exa¬ 
mined in his presence: 4 Cal 665 (F B), Rel. on ; 
26 Cal 4i0, Dissent. \10CLR 571, Sxpl. 

[P 428 0 1] 

(b) Criminal P. C. (1898), S. 514-Bond for 
appearance of accused — Forfeiture—It is often 
unnecessary for Magistrate to record evidence 
—Burden is on surety to give explanation why 
accused was unable to attend Court. 

Where a bond has been executed for appearance 
merely, it is often unnecessary for tbe Magistrate 
to record any evidence at all. The Magistrate 
knows by his own observation that the accused 
failed to appear In his Court. The burden of prov¬ 
ing the negative, that is to say, that the accused 
Absented themselves without reasonable cause for 
their non-appearance is not upon the prosecution 
and it is for the surety to give an explanation 
v7hy the accused person was unable to attend 
Court. [P 428 0 1] 

(c) Criminal P. C. (1898), S. 514-Bond for 
appearance of accused — Forfeiture — Order 
directing forfeiture without giving accused or 
surety opportunity of proving their allegation 
is bad. 

An order directing forfeiture of bond executed 
for the appearance of accused and directing the 
surety to pay penalty without giving the accused 
and tbe surety an opportunity of showing cause, 
by adducing evidence, as to why tbe accused failed 
to appear is bad and should be set aside. 

tP 428 0 2] 

Order.—Tbe applioants in revision went 
bail to the amount of Es. 100 each for cer. 
tain persons aocnsed of trespass, an offence 
under S. 447, Penal Oode. On a date at a 
later stage of the case to which the case 


was adjourned only two out of the six ac- 

ousad were present. The advocate for the 

remaining accused filed a petition stating 

that they had started by boat from their 

village, and that they had probably been 

detained by a storm. The Magistrate re. 

corded his grounds for belief that this was 

not so, and called upon the sureties under 

6. 514, Criminal P. C., to show cause why 

their bonds should not be forfeited to the 

amount of Bs. 100 each. The sureties 

showed cause in writing to the same effect 

as that mentioned. The Magistrate did not 

believe this explanation as be said that 

two of the accused had been able to come, 

and, in any event, the other accused should 

have appeared as soon as possible after tbe 

date fixed, and should have explained their 

non-appearance. It was ordered that the 

sureties pay a penalty of Bs. 100 each. In 

appeal tbe penalties were reduced to Bs. 50 

each on each surety. It is now contended 

in revision that the Magistrate’s order was 

bad because it bad not bean proved to the 

satisfaction of the Court that the bond had 

been forfeited, that a formal inquiry should 

have been held by the Magistrate, and that 

in any case it should have been found that 

there was sufficient reason for the non- 

appearance of the absent accused on tbe 

date fixed: 4 Cal 865^ is cited as authority 

in this connexion. S. 514, Criminal P. C,, 

of 1898, which is substantially the same as 

the Code, current in 1879, says: 

Whenever it is proved to the satisfaction of the 
Court by which a bond under this Code has been 
taken, or when the bond is for appearance before 
a Court, to the satisfaction of such Court, that 
such bond has been forfeited, the Court shall record 
the grounds of such proof, and may call upon any 
person bound by such bond to pay the penalty 
thereof, or to show cause why it should not be 
paid. 

The only authority that I can find on 
the subject is the above,cited case and two 
other cases, also from the Calcutta High 
Court in 10 C L R 571* and 25 Cal 440.^ 
These are all cases of breach of a bond 
executed either by the surety or by the 
accused under Sec. 106, Criminal P. G., 
and not bonds for the appearance of accused 
persons. In two of these oases there was no 
relevant evidence against the accused on 
record and the Magistrate had wrongly 
relied on evidence implicating him in oases 

1. The Empress v. Nobin Chunder Butt, (1879) 4 

Cal 866=4 C L R 248 (P B). 

2. In re Mohesh Chundra Boy, (1882) 10 C L R 

671, 

3. Queen-Empress v. Har Chandra Ohowdhurv 

(1898) 26 Cal 440. 
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against other persons without recording 
further evidence himself. In the third case, 
which was against the surety, the Magis¬ 
trate had relied on the case in which the 
accused was convicted, and that evidence 
was not relevant against the surety: vide 
S. 43, Evidence Act: (but see now sub.s. (7) 
of 8. 514). 

In such cases it is obviously necessary 
for the Magistrate to record evidence to 
prove the commission of a fresh breach of 
the peace and the forfeiture of the bond. 
Such evidence need not, according to the 
terms of 8. 514, be taken in the presence of 
the respondent, but clearly, as was said in 
4 Cal 865,^ when the respondent appears 
and shows cause he must be given an op. 
:portunity of cross-examining the witnesses 
^upon whose evidence the Magistrate had 
directed him to show cause why the bond 
should not be forfeited. 1 do not agree with 
Iwhat was said in 25 Cal 440^ that the Sec- 
Ition requires that before a final order is 
Imade the witnesses on whose evidence the 
forfeiture is held to be established, if they 
have been previously examined in the ab. 
sence of the accused, must again be exa¬ 
mined in his presence. 10 C L R 571^ is 
cited as authority for that proposition, but 
it is clearly no authority, for all that is 
said there is that evidence should be 
recorded by the Magistrate before calling 
upon the person bound by the bond to pay 
the penalty thereof. Where a bond has been 
executed for appearance merely, I am of 
the opinion that it is often unnecessary for 
the Magistrate to record any evidence at 
all. The Magistrate knows by his own oh- 
servation that the accused failed to appear 
in bis Court. The burden of proving the 
negative, that is to say that the accused 
absented themselves without reasonable 
cause for their non-appearance, is not upon 
the prosecution and it is for the surety to 
give an explanation why the accused person 
was unable to attend Court. 

In the present case however in view of 
the petition put in and as two accused per¬ 
sons did appear, it was clearly the duty of 
the Magistrate to examine them as to the 
reason put forward for the non-appearance 
of the other accused. One of the two ac¬ 
cused who did appear came from the same 
village as the four defaulters and the other 
accused from evidently a neighbouring vil- 
lage, who presumably would come by the 
same route. It does not necessarily follow, 
of course, that either of the two accused 
who did appear came from their villages on 


A. LB. 

the day in question, they might haveoome 
from elsewhere. The other reason given by 
the Magistrate, I think, is no reason if the 
accused persons were really unable to ap. 
pear because of the storm. They were not 
bound to come all the way to Court to ex. 
plain how they had been detained. In my 
opinion however the Magistrate's proceed, 
ings were bad for another reason — the 
simple reason that the accused persons 
should have been given an opportunity of 
proving their allegation, if they so desired, 
by adducing evidence. It is quite possible 
that the storm was so bad that they really 
were detained by it, and so were unable to 
attend Court. 

There is another matter which should be 
remarked on in the present case. This pro- 
secution for trespass was apparently a petty 
case. It started on 30th June 1938. All the 
accused were present on 5tb August, the 
date fixed for the case, when it appears 
that the Magistrate himself was absent. 
On 5th September, four out of the six ao- 
cused were present and two were sick. On 
30tb September the same thing happened. 
On 20th October all six accused were pre¬ 
sent and some only of the prosecution wit- 
nesses were examined. On 31st October all 
six accused were present, but nothing was 
done on the excuse that a cross case had 
not been finished. The next hearing (the 
sixth hearing) was on 11th November the 
date in question, when four accused were 
absent. There were no less than six subae. 
quent adjournments before orders were 
passed on 21st February, when the accused 
were fined Bs. 10 each. It is no wonder, in 
view of the lamentable delay in trying 
this trivial case, if some of the accused 
made only a half-hearted attempt to appear 
on the sixth occasion. As the Magistrate 
did not give the respondents a proper op¬ 
portunity of showing cause, the order 
directing the forfeiture of the bonds will bd 
set aside, and the amounts paid refunded 
to the applicants. 

D-S./r.k, Order set aside* 


A. I. B. 1939 Rangoon 428 

Roberts 0. J. and Dunkley J. 

Lee Shi — Appellant. 

V. 

Consolidated Tin Mines of Burma Ltd, 

— Respondents. 
Civil Miso. Appeal No. 5 of 1939, De- 
cided on 29th May 1939, against order ol 
Commissioner for Workmen’s Compensa¬ 
tion, Tavoy, D/. 3rd November 1938. 
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(•) Workmen*! Compenielion Act (1923), 
Sf 12 — Liability of principal to compeniate 
workoien employed by hit contractor when 
oriies itated. 

Section 12 shows that the ptlDoipalwhoempioys 
a oontraotor shall be liable to oompensation to 
workmen whom he did not Immediately employ 
but who are employed by the oontraotor. But 
before the principal can be made so liable it must 
be shown that the oontraotor was entitled to ex* 
peot such workmen to do his work at his orders 
and that he was entitled todlsmiss snoh workmen. 
It must in short be proved that there was a con¬ 
tract of eervioe between the workmen and the oon¬ 
traotor. Where there is only an agreement by 
which certain selected persons could come when 
they chose and do work on their own account 
which would get lor them remuneration from the 
oontraotor, the principal is not liable to compen¬ 
sate such workmen. [P 429 0 2 ; P 430 0 1) 
(b) Workmen's Compensation Act (1923), 
S. 3—Wilful disobedience of workman—Liabi¬ 
lity of employertocompensalion—Test—Work¬ 
man meeting bis death while doing work which 
be was employed to do but having no right to 
go to place where he died—Employer is liable 
to compensation. 

Under 8, 3 although there may be wilful dis¬ 
obedience on the part of the workman concerned, 
the employer may be liable in respect of injury 
which results in death of the workman, provided 
the accident arose out of and in course of hie 
employment. In considering this question the 
ambit and scope of the man's employment must 
be looked at in relation to the contract which he 
made with the employer. The test applicable in 
such cases is whether it was or was not a part of 
the injured person's employment to hazard or 
snSer or do that which caused his death. If yes, 
the accident will be deemed to have arisen out of 
and in course of the employment. [P 430 0 1,2; 

P431 0 1] 

Where the workman when met with his death 
was doing the very thing which be was employed 
to do, the mere fact that he had no right to be 
working in the place where he was when he met 
his death, does not mean that the accident did not 
. arise out of and in course of the employment and 
the employer would In such case be liable to com. 
pensation nnder S. 3 : English Case law Eel. on. 

[P 430 0 1; P 431 0 1] 
U Chan Htoon — for Appellant, 

De — for Respondents. 

Roborts Cl J. — Tbie is an appeal from 
the order of the learned Commissioner for 
Workmen’s Compensation at Tavoy arising 
out of the death of one Chan Chi Lyan, a 
Chinaman, who was killed on 2dth Angnst 
1937 whilst working in or about the mines 
of the respondent company. The cause of 
his death was tbe fall of a tree which col. 
lapsed into a drainage or ditch in which 
he was working, and this action is brought 
by his widow by her agent Ah Chan against 
the respondent company. The learned 
Commissioner framed four issues, the first 
being whether on the date in question tbe 
deceased was a workman employed by the 
respondent company, and that issue be 


answered in tbe affirmative for reasons 
which we find it difficult to understand. 
He states that his finding has been arrived 
at in view of the evidence of one Akbar 
and that at tbe time of his death tbe de. 
ceased was what is known as a tributor? 
We are not told in the order of the learned 
Commissioner what a tributor is: We are 
not told with whom he had a contract of 
service: we are not told of the nature of 
his work, or the place at which he was 
expected to work, or the wages which be 
earned; but we are left with the bare 
finding of fact that he was in the opinion 
of the Commissioner a workman within the 
statute. Akbar in bis evidence says that 
the deceased was a tributor who during the 
four days before his death (which was the 
only period for which he had been a tribu. 
tor) did not supply any ore to the company 
and that his name was not entered in any 
ledger. In cross-examination he said that 
contractors do not employ tributors but 
tributors get and sell ore to contractors and 
get cash from theqp. And bis evidence was 
therefore to the effect, so far as I can see, 
that tbe deceased was not employed by 
anybody bat was a free agent to come and 
go as and when he liked for the purpose of 
collecting ore or doing some other ancillary 
work which would result in his private gain 
when he sold the produce to a contractor. 
Another witness, Mr. Bajan, who was the 
Assistant Officiating Manager of the res¬ 
pondent company, said that the contractor 
engaged his own labour and made his own 
arrangements for paying them, and the 
contractor was paid by the company an 
agreed price per visa won. This makes it 
doubtful as to whether the contractors 
would pay merely for the ore which was 
given to them by the tributors or whether 
they were dealing with the deceased upon 
the footing of a servant or some one who 
was having a series of contracts with them. 

Section 12, Workmen’s Compensation 
Act, plainly shows that the principal who 
employs a contractor (that is to say the 
respondent company here) shall be liable 
to compensation to workmen whom he did 
not immediately employ but who are 
employed by the contractor. But there is. 
so far as I can observe, nothing in the evi¬ 
dence in this case which shows that the 
deceased ever had a contract of service 

with the contractor at all. Loosely speaking 

of course, it might be permissible to say 
that the coolies who collect ore and are paid 
by a contractor for what they collect are 
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employed by him, bufc the teats of employ¬ 
ment must be looked to. Were the con¬ 
tractors entitled to expect such coolies and 
the deceased among them, to do their work 
under their orders ? Were they entitled 
to dismiss such persons? Was there in 
short a contract of service between them 
or was there merely an arrangement by 
which certain selected persons when they 
chose could come and do work on their own 
account which would get for them remune¬ 
ration from the contractors? We have not 
been favoured with the result of an exami¬ 
nation into these matters, and this case 
must accordingly go back to the Commis¬ 
sioner so that he may take evidence and 
record the evidence that he has taken and 
that we may say whether upon that evi¬ 
dence there is any material upon which he 
can hnd that the deceased in this case was 
a workman within the meaning of the 
statute. If he was such a workman, the 
next question is whether the accident which 
killed him arose out of or in the course of 
his employment, having regard to the pro¬ 
visions of S. 3 of the Act. And it is clear 
from those provisions, looking at sub.s. (l) 
(b) (ii), that the employer shall not be 
liable in respect of any injury not resulting 
in death caused by an accident which is 
directly attributable to the wilful disobe¬ 
dience of the workman to an order expressly 
given. That means to say that the first 
question to be faced is whether the accident 
arose out of and in the course of a work¬ 
men’s employment. If it does, the employer 
is prima facie liable unless there is a wilful 
disobedience by the workman to an order 
expressly given. But even though such 
wilful disobedience has existed, the liability 
occurs when the injury is found to have 
resulted in the workman’s death. Accor¬ 
dingly, the Commissioner had to address 
himself, having found that the deceased 
was a workman, to the question whether 
this accident arose out of and in the course 
jof his employment. This matter he has 
dealt with in a somewhat summary way. 
He said that it was clear that the deceased 
had no right to be working in the place 
where he was when he met his death, and 
jthat therefore the accident did not arise 
jout of and in the course of his employment. 
But the Statute says in plain terms that in 
spite of there being wilful disobedience an 
employer may be liable in respect of injury 
which results in death provided the acci. 
dent arose out of and in the course of a 
person’s employment. 


Now in considering this question the 
ambit or scope of a man’s employment 
must be looked at in relation to the con¬ 
tract which he has made with his employer. 
Tbs first thing to be noticed is that it is 
quite clear that there are a number of 
things which a person may do whilst he is 
being employed which do not arise out of 
and in the course of his employment. Two 
cases assist us in this connexion. In the 
first case, (1924) 2KB 651,^ a workman in 
contravention of express orders went to 
hang up his coat in a place to which he had 
been forbidden access, and'it was held that 
the act of hanging up his coat, though donet 
at or close to the place of his employment, 
was done for his own purpose and done in 
a place outside the scope of his employ, 
ment, and was merely an act incidental to 
bis employment, and therefore was not an 
act covered by the statute. A further Ulus- 
tration of the same principle arose in a case 
to which I referred in argument, where 
a travelling ticket collector in the employ.- 
ment of the Great Western By. Co., was 
obliged during the course of his duties to 
remain on different occasions for a night at 
Swansea. Being qualified as a guard and 
therefore being liable to be called upon in 
any emergency to act as such, he was 
obliged to leave the address of his lodgings 
in Swansea with the Railway Company; 
but apart from that he was free to go to 
and fro wherever he chose in Swansea 
whilst not on duty. One morning whilst 
going from his lodgings to the station to 
join the train he fell in the street and 
claimed compensation. It was held, while 
in the street proceeding from his lodgings' 
to the station, he was not performing any 
duty under his contract of service, and 
therefore the accident did not arise in the 
course of his employment. And the whole 
question in this case is whether the accident 
which took place was one which took place 
owing to the nature of the person's employ¬ 
ment and from a risk which was incident 
to the carrying out of his duties in that 
employment alone. In the case I have just 
cited, (1937) A C 454,^ although the appel¬ 
lant would never have been at Swansea but 
for the nature of his employment, he was 
whilst at Swansea acting as an ordinary 

1. Davies v. Gwannoaegorwen Oolliery, (192i) 3 
K B 651=68 S J 863=40 T Ii B 869. 

2. Alderman v, G. W. By. Co., (1937) A 0 464= 
106 L J K B 386=80 B W 0 0 64=166 L T 
441 = 81 8 J 837=53 TLB 694=(1987) 9 
A £ B 408. 
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member of the pablio. In this oase however 
it seems to me that the acoident whioh 
arose was one whioh arose—assuming the 
deceased to have been a workman—by rea¬ 
son of the fact that he was doing the very 
thing which he may well have been em¬ 
ployed to do» namely to hnd ore, and in the 
course of finding ore and while doing those 
things which directly concerned his work he 
was injured by a falling tree. 

In (1927) 96 L J K B 672® the authori¬ 
ties in relation to the act of a person who 
does something whioh he is forbidden to do 
whilst engaged in his work received careful 
consideration at the hands of Sorutton L. J. 
In that case Clarke, who was a workman in 
the employ of the Southern Bailway, went 
by a shorter route along the permanent 
way to his work. This was a common prac¬ 
tice although forbidden by the company’s 
rules. When the servant had walked some 
distance along the line an engine was found 
to be going in the same direction and he 
tried to mount it so as to get a lift, with 
the result that he was seriouly injured. It 
was held on appeal that workmen were 
not any longer in their employment when 
they went into a definitely prohibited area 
and had gone outside their sphere of employ, 
ment. Scrutton L. J. said : 

Approaching this case therefore from that point 
of view and appreciating that it ie not enough to 
Bay: ‘You were forbidden to go on the line, there¬ 
fore the acoident cannot have arisen in the course 
of your employment,’ what test are we to apply ? 

and he applied the test laid down by Lord 
Sumner in the case which Mr. De has just 
cited to us (1917) A C 352.^ Lord Sumner 
said: 

There is in my opinion one test which is always 
applicable, and it is this : Was it part of the in¬ 
jured person’s employment to hazard, to sufiei, or 
to do that which caused his injury ? If yea, the 
accident arose out of bis employment. If nay, it 
did not, because what it was not part of the em¬ 
ployment to hazard, to safer, or to do cannot well 
be the cause of an accident arising out of the em¬ 
ployment. 

In this case the deceased Chan Chi Lyan 
was doing something which, so far as can 
be seen, arose from the nature of the con. 
tract of service whioh he bad undertaken, 
It has been suggested that there was an 
added peril by reason of the fact that not. 
withstanding the prohibition he went to a 
place whioh was near a dangerous tree 

S. Olarke v. Southern Railway, (1927) W C I Rep 
282=96 L J K B 672=187 L T 200. 

4. Lancashire and Yorkshire Railway y.Highley, 
(1917) A 0 362=86 L J K B 716 = 1917 W C 
I Bep 179 = 116 L T 767 = 61 B J 897 = 33 
T L R 286. 


which fell upon him; but that point has 
been dealt with by Lord Buokmaster in the 
case of 20 Butterworths’ Workmen’s Com¬ 
pensation Cases 436.^ Lord Buokmaster 
says (at p. 446): 

In one sense, every method of performing an 
operation In the course of a man's employment 
that is not the safest Is an added peril, but the Act 
contains no provisions that exclude from its bene¬ 
fits an accident that has arisen through a method 
of work which was not the safest in the circum¬ 
stances. Conduct can of course be so reckless and 
so unnecessary as to take it outside the meaning of 
the statute. 

Now, does the mere fact of an act of 
being a disobedient act take it outside the 
meaning of the statute because it must 
necessarily, by reason of being disobedient, 
be so reckless and so unnecessary that tb& 
dependent should not receive compensa¬ 
tion? The answer is that the statute ex¬ 
pressly deals with the matter in saying that 
where there is wilful disobedience the em- 
ployer shall not be liable unless—and this 
is the most important matter — the injury 
results in death. Where the injury results 
in death the employer has no defence in 
merely saying that it was sustained as the 
result of the wilful disobedience of the 
workman to an order expressly given; and. 
that is all that he has been able to say 
here. I therefore think that the Commis- 
sioner has not rightly directed himself upon, 
this matter. But all that we have to do at 
the present juncture is to send the case 
back to him to see whether there was any 
evidence upon which he could hold as a fact 
that the deceased was a workman within 
the meaning of the Act. We shall have to 
consider when he has taken fresh evidence 
and reported to us his conclusion on that 
matter, what are the proper steps to 
taken in the circumstances. Having exa. 
mined the other matters the learned Com¬ 
missioner must make an effort to deal witb 
the question of wages in case it shall trans- 
pire that the appellant is entitled to com. 
pensation. The method of calculating wagee^ 
is laid down by S. 5 of the Act and must 
be computed in accordance with its provi. 
sions. 

Dankley J. — I agree, and desire to add- 
only one word. The Act provides that in 
the case of an injury resulting in death it 
shall be no answer on the part of an em- 
ployer to a claim for compensation that the 
deceased workman acted in wilful disobedi. 
ence of an order expressly given, and it ap- 
pears to me that the answer of the learned 
6. Thomas v. Ocsean C5oal Co. Ltd., 20 Butter- 

worths’ Workmen’s Compensation Oases 4a6*. 
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Commissioner to bis third issue must have 
the effect of renderingithis provision nuga. 
fcory. 

n.s./r.k. Case sent back. 
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Baguley J. 

Municipal Corporation of Rangoon — 

Applicant. 

V. 

Ram Behari and another — 

Respondents. 

Civil Revn. No. 222 of 1938, Decided on 
5th January 1939, from order of Court of 
Small Causes, Rangoon, in C. M. No. 235 
of 1938. 

(a) Civil P. C. (1908), S. 60 Exemptiont 
are cumulative. 

Exemptions from attachment running from 
sub-heads (a) to (p) are cumulative and any man 
is -entitled to all the beneffts if he is qualified 
to do so. [p 432 0 2] 

(b) Civil P. C. (1908), S. 60, Explanation 2 
at amended by Act 9 of 1937—Emoluments as 
pay are “salary.** 

The emoluments of a judgment.debtor known as 
fcis pay must be regarded as “salary” for the 
purposes of this Section as defined by the Explana* 
tion. [P 432 0 2] 

(c) Civil P. C. (1908), O. 21,R. 46 and S. 60 
(h)—Subscription to provident fund cannot be 
ottached by garnishee order. 

There is no intervening period between which a 
subscription by a judgment-debtor to a provident 
fund can be attached by a garnishee-order to a 
corporation in which judgment-debtor is an em¬ 
ployee, because before the time of payment the 
money does not belong to judgment-debtor and at the 
time of payment it becomes a compulsory deposit 
and therefore is exempted from attachment under 
S- 60 (k). [P 433 0 1] 

(d) Civil P. C. (1908), S. 35 — Costs in test 
cases. 

In test oases there should be no order for coats. 

[P 433 0 1) 

Rafi — for Applicant. 

Dangali — for Respondent 1 . 

Order.—This is an application to revise 
an order passed by the Chief Judge of the 
Court of Small Causes in an application for 
a garnishee order. The judgment.debtor is 
an employee of the Rangoon Corporation, 
His salary is Rs. 120 a month. Out of this 
there is a compulsory deduction of Rs. 10 a 
month towards his provident fund. The 
Question to be determined is how much of 
his salary can be attached in execution of 
the decree. Under S. 60, Civil P. 0., certain 
property is exempt from attachment. After 
first saying what is attachable in sub-s. (l) 
the proviso reads: “the following parti, 
culars shall not be liable to such attach. 


ment or sale, namely” and we then get 
snb.heads running alphabetically from (a) 
to (p). The first question for consideration 
is whether these exemptions are onmnla. 
tive or whether the judgment.debtor is 
confined to one only as was strongly urged. 
All are apparently on the same footing: (a) 
refers to the necessary wearing apparel, 
cooking vessels, beds and bedding of the 
judgment-debtor, etc.; (b) refers to tools of 
artizan, and where the judgment.debtor is 
an agriculturist, his implements of bus. 
bandry, cattle, seed-grain, etc.; and (o) 
refers to houses and other building belong, 
ing to an agriculturist and so on. 1 can see 
no reason whatever why an agricnlturist 
who is exempted under this proviso should 
not claim exemption for his house, cattle, 
seed.grain, implements of husbandry, wear, 
ing-apparel, cooking vessels and so on; so, as 
all the sub.heads are on the same footing, 
I can see no reason for supposing that 
these exemptions are not onmnlative and 
any man is entitled to all the benefits if he 
is qualified to do so. 

The Section has been amended by Act 9 
of 1937 and now sub.s. (i) of the proviso 
exempts 

the salary of any public officer or of any servant 
of a railway company or local authority to the 
extent of the first hundred rupees and one.half the 
remainder of such salary, 

and an Explanation has been added: “ 'salary' 
means the total monthly emoluments,” 
excluding certain matters which are not 
germane to the present question. The emo. 
luments of the judgment.debtor in the pre. 
sent case appear to me to be Bs. 120 a 
month; that is what is known as his pay 
and I think it must be regarded as 'salary* 
for the purposes of this Section as defined 
by the explanation. This being the case, 
under sub.s. (i) Rs, 110 of his salary is 
exempt from attachment. Proceeding fur. 
ther down the proviso we find snb.s. (k) 
which exempts 

all compulsory deposits and other sums in or 
derived from any fund to which the Provident 
Funds Act for the time being applies, in so far as 
they are declared by the said Act not to be liable 
to attachment. 

The Provident Funds Act now in force 
is dated 1925 and in this Act compulsory 
deposit is defined : 

“Compulsory deposit** means a subaoription to 
or deposit in, a provident fund which under the 
rules of the fund, is not, until the happening of 
some specified contingency, repayable on demand 
otherwise than . • . 

It is claimed that under this Section the 
judgment.debtor is entitled to have exempt- 
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from attaohmenfe a further Rs. 10. For 
the deoree. holder it is urged that until 
this money has been aotually deposited in 
'the fund, it is not a compulsory deposit so 
as to be free from attachment. A reference 
to the Provident Fund Rules at p. 130 of 
the Rangoon Municipal Manual shows that 
Provident Fund Rule 7 says : 

The Corporation shall, at the time of payment, 
deduct from the pay of every eubsoriber the 
'Amount of the subscription due from such sub* 
-fiorlber to the provident fund and shall pay euob 
amount into the provident fund to the credit of 
such subscriber. 

Once this Rs. 10 has been paid into the 
.provident fund it is beyond the reach of 
the creditor and exempt from attachment. 
The question is whether it can be inter, 
'oepted en route, so to say, between the dis¬ 
bursing officer and the fund. In my opi. 
nion, it cannot and for this 1 rely on the 
actual wording of the dednition in S. 2 of 
the Act. It will be noticed that what are 
exempted from attachment under sub.s. (k) 
are "compulsory deposits" and there being 
a reference to the Provident Funds Act 
I think the definition of “compulsory depo- 
sit" in that Act must apply, and compul- 
‘sory deposit means "a subscription to, or 
deposit in." This Bs. 10 never gets into 
the hands of the judgment.debtor. The 
corporation or the disbursing officer deducts 
it. He deducts the amount of the eubscrip. 
tion from the judgment-debtor's pay bill 
at the time of payment. Before the time 
of payment the money is not the judgment, 
debtor's. At the time of payment the Bs. 
10 becomes a subscription to the fund and 
. a subscription to the fund is a compulsory 
deposit and therefore exempted. There 
seems to me no intervening moment when it 
is susceptible of attachment. Inconsequence 
I hold that under sub-s. (k) the judgment, 
debtor is entitled to claim exemption for 
another Rs. 10 making bis total exemption 
Rs. 120; that is equal to his total salary 
and there is no balance left available for 
attachment. I therefore set aside the order 
passed by the Chief Judge of the Court of 
Small Causes directing the Corporation to 
pay into Court Bs. 10 a month from the 
judgment-debtor’s salary. I am given to 
understand that this is a teat case. I think 
therefore that there should be no order for 
costs. 

N.k./r.k. Order set aside. 
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Bagulbt J. 

U Maung Maung — Appellant. 

Y. 

S. H, Shahul Hamid —■ Respondent. 

Civil Revn. No. 284 of 1938, Decided 
on 27th January 1939, from order of Dist. 
Court, Yamethin in Civil Miso. Appeal 
No. 36 of 1938. 

(a) Execution—Trial Court can proceed with 
execution while copy of decree bai been sent 
to another Court for execution. 

A Court whiob passed deoree can proceed with 
the execution itself while a copy of the decree had 
been sent to another Court for execution else* 
where: AIR 1927 Rang 258, Rel. on. (P 434 0 1] 

fb) Execution—Notice can be issued to judg> 
ment'debtor outside jurisdiction if application 
is made for attachment of his property lying 
within jurisdiction. 

A Court can issue a notice to a judgment-debtor 
living outside its own jurisdiction if an application 
bad been made for attachment of his property 
inside the jurisdiction of that Court. [P 434 0 1] 

(c) Limitation Act (1908), Art. 182 (5)— 
Application for execution by issuing notice 
operates to save limitation even if made merely 
for purpose of saving limitation. 

Applications for execution by issuing notice, 
made merely for the purpose of saving limitation 
are legal and do operate to extend the time foe 
limitation even if there is no genuine intention to 
proceed at the time and take further steps, and 
whether the proceedings end in a voluntary with* 
drawal or in any other way : A I R 2934 P G 14, 
Rel\ on. (P 434 q q] 

(d) Civil P. C. (1908), S. 115-Matcrial irre¬ 
gularity—Failure to notice reported ruling of 
Higb Court to which attention was drawn is 
material irregularity justifying interference. 

The fact that the lower Appellate Court entirely 
failed to notice a reported ruling of High Court to 
which its attention was drawn by the fact that it 
was mentioned in the judgment of the trial Court, 
may be regarded as a material Irregularity which 
will justify interference in revision. [P 434 0 2] 

P. K. Basu — for Appellant. 

Guha — for Respondent. 

^ Order. — The facts of this case are quite 
simple. The applicant got a deoree against 
the respondent on 12bh February 1932. 
The decree was transferred to Lewe on 
17th July 1934. An application for exe. 
cution was made at Lewe and it was closed 
by an order of the Court dated 6th August 
1934. No further application was made 
there and the copy of the decree was not 
sent back to Yamethin. However, on 6th 
August 1937 an application was made to 
the Township Court of Yamethin, which 
passed the deoree for issue of notice to the 
judgment.debtor. This application was dis. 
missed on 19th August 1937 and the appU. 
cation, out of which the present appeal 
arises, was filed on 23rd February 1938. 
Objections to the execution of the decree 
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were Taised on the ground that the decree 
was time barred, the application of 1937, 
it is contended, being bad. The Township 
Judge rejected this contention and directed 
execution to proceed. The foundation of 
the order is the case in 6 Rang 397^ in 
which it was held that the Court which 
passed the decree originally retained con. 
trol of the execution proceedings and there 
was nothing in the Civil Procedure Code 
|to prohibit the sending of a decree for exe. 
cution to two Courts at the same time and 
if the Court that passed a decree can send 
copies of the decree for execution to two 
other Courts simultaneously, still more 
could it proceed with the execution itself 
while a copy of the decree had been sent 
to another Court for execution elsewhere. 
On appeal to the Assistant District Court 
this order was upset but on what grounds 
it is difficult to see. The learned Judge did 
not refer to 5 Bang 397^ at all. So far as 
I can see the basis for allowing the appeal 
was that the application of 1937 to the 
Township Judge, Yamethin, was “a farce.” 
He says : 

The application in C. S. No. 124 of 1937 was 
not made to a proper Court. It was an application 
filed before the Township Judge, Yamethin, for 
execution by issuing notice on a judgment-debtor 
whose address was given as *'Trader Ela, Lewe 
Township”. 

Now, BO far as I can see, there is nothing 
to prevent a Court issuing a notice to a 
judgment-debtor outside its own jurisdio. 
tion. An application for the arrest of a 
judgment-debtor outside the jurisdiction 
will, of course, be bad. An application for 
arrest of such a judgment.debtor would be 
an application made to a Court not having 
jurisdiction, but if an application had been 
made for attachment of property inside the 
jurisdiction of the Yamethin Court a notice 
would be sent to the owner of the property 
even if be were living in another Town, 
ship. My attention was also drawn to the 
case in 611 A 62.^ In this case it was held 
that 

an application to execute a deoree or to take a 
step in execution, made in accordance with the 
Code of Civil Procedure, to the proper Court, and 
within the time presoribed, operates under the 
Limitation Act, 1908, Soh. I, Art. 182 (5)~lf made 
before 1st January 1928, when Act 9 of 1927 came 
into force—to extend the time for executing the 
deoree, whether or not the application was made 
with the genuine intention to proceed to execution, 

1. E. K. Deb V. N. L Ohowdhury, (1927) 14 AIB 

Bang 268=104 1 0 188=6 Rang 897. 

2. Khalil-nr-Bahman Khan y. Collector of Etah, 

(1934) 21 A 1 B P 0 14:=147 I C 823=:611A 

62=66 All 998 (P 0). 
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a decision which shows that applications I 
for execution by issuing notice, made merely' 
for the purpose of saving limitation are 
legal, and do operate to extend the time 
for limitation even if there is no genuine 
intention to proceed at the time and take ^ 
further steps, and whether the proceedings ! 
end in a voluntary withdrawal or in any t 
other way. 

For these reasons I consider that the 
lower Appellate Court erred in reversing 
the decision of the trial Court. This is an 
application for revision, not a second appeal, 
but I think that the fact that the lower 
Appellate Court entirely failed to notice 
the case in 5 Bang 397,^ a reported ruling 
of this High Court to which its attention 
was drawn by the fact that it was men. 
tioned in the judgment of the trial Court, 
may be regarded as a material irregularity 
which will justify interference in revision. 

I therefore set aside the order of the lowet 
Appellate Court and restore that of the 
trial Court dismissing the judgment.debtor's 
objection to execution proceeding. Bespon. 
dent to bear the applicant’s costs through., 
out. 

d.s./b.e. Order set aside. 
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SPECIAL BENCH 

Roberts C. J., Mta Bu and Mosbly JJv 

8, T, JR, M, Chettyar Firm —Appellant. 

V. 

Andathal and others — Respondents. 

First Appeal No. 55 of 1938, Decided on 
2nd February 1939, from order of Asst. 
Diet. Court, Hanthawaddy, in Civil Exe¬ 
cution No. 1 of 1936. 

« Civil P. C. (1908). O. 21, R. 54—Perional 
lervice of prohibitory order on judgment- 
debtor !• not necenary. 

Personal service of the prohibitory order on the 
judgment.debtor Is not neoesBary. The omission to 
require service of a notice on the judgment-debtor 
in person in B. 64 was intentional. No notice other 
than the publication of the prohibitory order is 
necessary. Except in the cases covered by 0. 21, 
B. 22 and except where the Court issues of graoeof 
its own motion notice to the judgment-debtor to 
show cause against attachment, the judgment- 
debtor has no notice actual or constructive of at* 
taohment before a prohibitory order is issued under 
0. 21, B. 54, as that is the first stage In the exe* 
cution by attachment of immovable property : 
AIR 1936 Rang 403; AIR 1926 Oudh 46 and 
AIR 1919 Mad 694, Ref,; AIB 1929 Rang 311* 
Ezpl, and Listing, [P 436 0 2; P 436 0 1] 

P. B. Sen — for Appellant, 

Aiyar and Wan — 

for Respondents 1 and 4, 

Mosely J. — This is an appeal by fehfr 
S. T. R. M. Chettyar Firm of Pyawbwe* 


Chettyar Firm v. Andathal (SB) (Mosely J,) 
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Hanthawaddy DiBferiofc, whose properfcy was 
sold in execution by its partner Somasun. 
daram Ghettyar against the decree-holder, 
respondent 1 and respondents 2, 3 and 4, 
the auction, purchasers. In Civil Regular 
No. 30 of 1933 of the Assistant District 
Court of Hanthawaddy the plaintiff sued 
the firm in question carrying on business 
by its partner Somasundaram Chettiyar, 
and also sued the four partners in their 
personal oapaoityi namely the above Soma. 
sundaram Ghettyar whose address is given 
as Mogul Street, Rangoon, Thenappa Chet, 
tyar deceased, by his legal representative 
Subbiah Ghettyar of Ramnad, Madras, 
Yisvanathan Ghettyar, and Meenatchi Aohi 
of Madras. The suit was decreed against 
the firm and partners. In the execution 
case in question, No. 7 of 1936, the judg. 
ment.debtors were: (l) the firm; (2) Soma, 
sundaram Ghettyar; (3) Subbiah Ghettyar 
as legal representative; (4) Naohiappa 
Ghettyar, minor son of Yisvanathan by his 
guardian ad litem, the bailiff, Hantha. 
waddy; and (5) Meenatchi Achi. It appears 
that the last two judgment.debtors bad 
been adjudged insolvent in Madras. One of 
the grounds of objection in the present case 
is that notice to the Official Receiver as 
their legal representative was not issued 
under 0. 21, R. 22. I note that the trial 
Gourt went astray in quoting 7 Rang 425^ 
as authority for the proposition that notice 
was unnecessary to the Official Receiver. 
That case was a case where the Official 
Receiver was impleaded in his capacity as 
an ordinary receiver in administration and 
not as Official Receiver. However, in the 
present case these notices under 0. 21, 
R. 22 are altogether immaterial, as exeou. 
tion was applied for against the property 
of the partnership firm and not against the 
personal property of the partners: vide 
O. 21, B. 50 (a). The next objection is that 
the prohibitory order (0. 21, R. 54) was 
not served on Somasundaram Chettyar, the 
managing partner. It is objected by Mr. 
Aiyar for respondent 1 that such notice is 
unnecessary. That has been laid down in 
First Appeal No. 22 of 1936^ which I note 
has been reported in an unauthorized re. 
port. We have been invited by Mr. P. B. 
Sen for the appellant to have this ruling 
reconsidered. It has been given effect to in 
1. Manog ObQ Tin v. P. B. M. P. B. B. M. Chet- 
tjax Finn, (1939) 16 A 1 B Bang 311=12010 
143=7 Bang 436. 

3. Nayasha Eareoon Bee Bee v. 8. F. B. T. B, M. 
Ohettyac Firm, (1986) 28 A I B Bang 408 = 
164 I 0 1044, 


Burma Courts Manual, Circular No. 30, 
Item 18, and it is therefore desirable to re¬ 
consider it if there are grounds for doing so, 
though that may not be essential for the 
decision of this case. 0. 21, R, 54, sub-rr. 

(l) and (2), read as follows : 

(1) Where the properfcy is immovable, the at- 
taobmenfc shall be made by an order prohibiting 
the jndgment'debtor from transferring or charging 
the property in any way, and all persons from tak¬ 
ing any benefit from such transfer or charge. 

(2) The order shall be proclaimed at some place 
on or adjacent to such property by beat of drum or 
other customary mode, and a copy of the order 
shall be affixed on a conspicuous part of the pro¬ 
perty and then upon a conspicuous part of the 
court house, and also, where the property is land 
paying revenue to the Government, in the office of 
the Collector of the district in which the land is 
situate. 

Sub-r. (3) need not be considered. Ifc was 
added by this Court to deal with the date 
from which the order is effective. First 
Appeal No. 22 of 1936^ quotes four deci¬ 
sions; 42 Mad 844,® 42 Mad 566,^ 46 All 
741® and 7 All 702® and says that these are 
no authority for the contention that per¬ 
sonal service of the prohibitory order on 
the judgment.debtor is necessary. These 
cases are directed to the point, it is said, 
that an attachment is effective not from 
the date of ordering it but from the date of 
publishing it. No doubt, it is said, there are, 
in these cases, dicta to the effect that the 
judgment.debtor must receive notice of the 
attachment, but he does receive such notice, 
either actual or constructive, because before 
the 'order for attachment is made he is 
called up to show cause against it, and 
therefore he must either be present before 
the Court at the time when the order is 
made, or he must have had an opportunity 
of being present. The form of the notice is 
addressed to the judgment.debtor person, 
ally as well as to the public. I agree that 
the Section of the Code does not require 
personal service of the notice on the judg. 
ment-debtor. A perusal of the rules of O. 21 
which deal with the attachment of other 
descriptions of property, Rr. 43, 44. 46, 
47, 48 and 51 to 53, of which R. 46 (2) 
and R. 47 are the only ones which parti. 

5. Sinnappan v. Atunaohalam Plllai, (1920) 7 
AIR Mad 804=63 I 0 207=87 M L J 281= 

42 Mad 844 (F B). 

4. Bamanayakudu v. Pedda Basappa, (1919) 6 
AIR Mad 694=60 1 0 261=42 Mad 566=36 
M L J 384. 

6. Abdul Ghafur Khan v. Akram Hasan, (1924) 
HAIR All 747=83 10 878=46 A11741=22 
A 1/ J 708. 

6. Ganga Din y. Ehusball, (1886) 7 All 702 = 
1886 AWN 179. 
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cularize notice to the judgment.debtor as 
the requisite method of informing him of 
the attachment, is sufficient to show that 
the omission to require service of a notice 
on the judgment-debtor in person in R. 54 
was intentional. As was said in a case quoted 
to us, A I R 1926 Oudh 45,^ which is only 
available in an unauthorized report, no 
notice other than the publication of the 
prohibitory order (wrongly styled there 
“sale notice”) is necessary. 42 Mad 565^ 
says, at p. 666, that O. 21, R, 54, sub-r. (2) 
contemplates that the person prohibited 
must have the opportunity afforded by the 
application (affixing?) mentioned in sub.r. (2) 
of R. 54 of knowing that he is so prohibited. 

Except in the cases covered by O. 21, 
R. 22, and except where the Court issues 
of grace of its own motion notice to the 
judgment-debtor to show cause against 
attachment, the judgment-debtor has no 
notice actual or constructive of attachment 
before a prohibitory order is issued under 
0. 21, R. 54, as that is the first stage in 
execution by attachment of immovable pro. 
perty. It may be in some cases that notice 
to the judgment.debtor, though not obliga- 
tory under R. 54, is desirable. A case of 
this kind might be where the property is 
attached in the non.cultivating season, and 
lies so far from any village that the judg. 
ment-debtor may not know of the attach, 
ment. In any case the evidence and the 
materials on record show that notice in this 
execution case was served on Vyravan who 
was living in the firm’s house at Pyawbwe 
and was working and collecting rents on 
behalf of the firm. In my opinion until the 
contrary is proved he must be held to have 
an ostensible authority to accept notice on 
behalf of the managing partner (Order 5, 
R. 12). It is unnecessary to consider the 
evidence, that of Chidambaram, and the 
affidavit of service of the prohibitory order 
itself that a prohibitory order was issued to 
Somasundaram Chettyar in another execu. 
tion case. No. 15 of 1936, of the same Court, 
by another decree-holder attaching the 
same land in question, which was sold in 
execution at the same sale, that decree, 
holder being allowed rateable distribution, 
for that attachment would not fix this 
debt on the property. 

I" Another objection is that notice to verify 
the sale proclamation issued under 0. 21, 
R.. 66 by substituted service was obtained 
under false pretences; but there is nothing 
7. Sher Khan v. Misri Lai, (1926) 13 A 1 R Oudh 
45 = 89 I 0 107. 
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on the record to satisfy me that this was 
so. It is true that the address of the judg* 
ment-debtor had once been given as Mogul 
Street; but there is evidence that he was 
also residing at Pyawbwe from time to time, 
and he appears to have kept himself out of 
the way, and Vyravan refused to accept 
service of any summons or notice to him. 
It would have been more satisfactory per¬ 
haps if the process-server had been called 
by the decree-holder, but his affidavit was 
evidence and it was always open to the 
present appellant to call him. The last ob- 
jection is one under O. 21, R. 90, that there 
is a material irregularity in publishing or 
conducting the sale in that the property 
was misdescribed in the proclamation. We 
have heard Mr. P. B. Sen at length on the 
point and it appears to me that the sohe. 
dule gave all the particulars of the pro. 
perty sold that could be reasonably 
required. It was not necessary to give the 
amount for which the houses in question 
were rented, nor was it necessary to des- 
cribe one plot of land as suitable for a mill 
site when there is no evidence that it was 
peculiarly suitable therefor and all that is 
said is.that a proposal for its use as such 
had once been abandoned. 

The evidence on the record that the 
granary was sold for a wholly insuffioient 
price is, in my opinion, quite unreliable. 
There is evidence that judgment.debtor, 
throughout knew of the sale, and it was not 
shown that he suffered any substantial in¬ 
jury by reason of any irregularity. What is 
more, the grounds put forward by him could 
have been put forward before the sale was 
conducted (Order 21, R. 90, sub-r. (a) as 
amended by Schedule Notification No. 44 
of 27th January 1937). No irregularities 
were disclosed which went to the root of 
the proceedings, or affected the auction 
purchasers. I would therefore dismiss this 
appeal with separate costs against the 
decree-holder and the auction.purohssers, 
advocate’s' fee in each case five gold mohnis- 

Mya Bu J, — I concur. 

Roberts C. J. — I agree. 

d.s./b.k. Appeal dismissed. 
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Mya Bu and Moselt JJ. 

K. K. N. K. A. B. Ghettyar Firm — 

Appellant. 

V. 

Aga M. Sheerazee Respondent. 

Civil Miso. Appeal No. 46 of 1938, Deci¬ 
ded on 9th February 1939. 



Ohbttyar Firm v. Aqa M. Sheerazee (Mosely J.) Rangoon 437 


iflsg 

(a) Civil P. C. (1908), O. 9, R. 13 — Wordi 

prevented by any lulbcient came (rom appear¬ 
ing*’—Meaning. 

The words “prevented by any sufRoient cause 
from appearing” in O. 9. R. 18 clearly mean 
oausea other than laok oi knowledge of the pro¬ 
ceedings. [p 440 0 1] 

(b) Civil P. C. (1908), aS,R. 20 (2)—Word 
‘’effectual'*'—Meaning explained. 

The word "efieotual” in O. 6, R. 20, sub-r. (2) 
does not mean due service. The order for substi¬ 
tuted service la made ex parte, and obviously it 
should be open to the defendant when he appears 
to show that the method employed was not calcu¬ 
lated to effect the purpose which the Court had In 
view, namely informing the defendant of the insti¬ 
tution of the suit. The rule that substituted 
service is to be taken as efieotual as personal 
service only means that the Court hearing the case 
may proceed with the suit as if the summons bad 
been personally served on the defendant, The basis 
of the order on which the Court orders substituted 
service to issue Is either that the defendant is 
either deliberately keeping out of the way to avoid 
process or that it cannot be served in the ordinary 
way, perhaps through no fault of bis own. In the 
latter case, the defendant may always show that 
the proceedings could not have come to his know¬ 
ledge. In the former case the order of the Court is 
only relevant to the question whether the defen¬ 
dant was in a position to have knowledge of the 
proceedings, for obviously if a defendant keeps out 
of the way to avoid service of process on him 
either on account of the suit in question or of 
other suits that have been or may be filed against 
him he cannot^afterwards be heard to argue that 
he had no knowledge of the proceedings, as he has 
deliberately put himBelf in a position where he can 
have no such knowledge: AIR 1931 All 727 and 
A I R 1931 Mad 813, Rel. on. [P 440 0 1, 2] 

(c) Limitation Act (1908), Art. 164—"Due 
service of summons” in Art. 164, Limitation 
Act) and O. 9, R. 13, Civil P. C.—Meaning 
explained. 

In Art. 164, Limitation Act, and 0.9, B. 13, Civil 
P. 0., the expression "due service of summons” 
means not only that the summons was served in 
proper form according to the directions laid down 
in the Code but also that tbatsummons was served 
under circumstances which enabled the Court to be 
satisfied that the defendant had knowledge of the 
decree against him, except of course in the case 
where the defendant had purposely put it out of 
his power to have such knowledge. [P 440 0 2] 

Kalyaowalla — for Appellant. 

Aiyangar — for Respondent. 

Mosely J. —The appellanb K. K, N. K. 
A. B. Ghettyar Firm of Hlawga by its 
agent Kanappa Ghettyar applied under 
O. 9, E. 13, Civil P. 0., for setting aside an 
ex parte decree passed against it in Civil 
Regular Suit No, 29 of 1931 of the District 
Court of Insein. Tbelearnad District Judge 
dismissed the application bolding that the 
applicants had been duly served once by a 
summons which was refused by their clerk 
and posted on their place of business and 
secondly by substituted service. In appeal 
it is now contended,, that these findings 


were wrong, and that the appellants were 
never properly served, and it is also argued 
that in any case they were unaware of the 
summonses and the proceedings in the suit. 
Their case in the trial Court was that the 
summonses and subsequent notices in the 
case were kept from their knowledge by 
fraud or, if not, by irregularities or careless, 
ness in the service of them. The suit in 
question was one instituted by the present 
respondent Aga M. Sheerazee for an equit. 
able mortgage decree. The property in that 
suit was very large and the property now 
in question is some 130 acres. There were 
nine defendants in that suit. The facts 
there were briefly that the lands in question 
originally belonged to one Ko Po Mya and 
his wife who mortgaged them in 1921 to 
the appellants, the K. K. N. K. A. R. Firm. 
In 1922 Po Mya sold the lands to C. A. P, 
C. T. Shanmugam Ghettyar. In 1923 Shan, 
mugam Ghettyar mortgaged them by an 
equitable mortgage to Sheerazee. In 1924 
the K. K. N. K. A. E. Firm obtained a 
mortgage decree against Po Mya and Shan, 
mugam Ghettyar and the Firm bought tha 
lands in execution. Then in 1931 Sbeerazea 
brought this mortgage suit against Shan, 
mugam Ghettyar and eight other defeu. 
dauts, one of whom was the appellant firm 
and another was the so-called K. K. N. K. 
A. P. Veerappa Ghettyar. Veerappa Chet, 
tyar died in 1935 and the suit was continued 
against bis son of the same name Veerappa 
alias Somasundaram Ghettyar. 

A decree was passed against all nine 
defendants, ex parte against Veerappa 
Ghettyar and the appellant firm. There is 
evidence in the present case which has not 
been rebutted or even denied that there 
never was such a firm as the K. K. N. K. A. P. 
and Veerappa appears to have been im. 
pleaded by mistake merely because be was 
a previous agent of the appellant K. K. N. 
K. A. R. Firm. The appellant firm was 
sued in that suit as subsequent transferees 
of the property. It is said now, and it is 
not denied, that they never were such sub¬ 
sequent transferees of the property but 
merely prior encumbrancers. On referring 
to the case I find that there was no issue 
on the point whether they were subsequent 
transferees. That perhaps is natural as the 
case was decided ex parte against them; 
but there was no evidence on the subject 
and no reference to it, much less any find^ 
ing on the point in the judgment. All that 
there is in the case is a pleading in the 
plaint that they were subsequent trans- 
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ferees and the decree was one against them 
as well as the other defendants. No attempt 
was evidently made to execute it as against 
them. It is perhaps doubtful whether any¬ 
thing is res judicata against the present 
appellants. Even had they been proved to 
have been subsequent transferees there 
would have been no merger of their in- 
terest in the property as prior mortgagees: 
S. 101, T. P. Act, as altered in 1929. But 
they have chosen to file the present suit if 
only by way of greater caution, and the 
matter must now be decided. 

The appellants also filed another appli¬ 
cation under O. 21, R. 90 to have the sale 
of certain land set aside on the ground 
that they had no notice of the terms of the 
proclamation and that the proclamation 
itself did not disclose the previous encum¬ 
brance, which was a registered mortgage, 
of which Sheerazee must have had con¬ 
structive notice. But this application which 
was rejected by the trial Court in another 
part of its order which is also appealed 
against need not now be considered in view 
of the orders which I propose to pass on 
the application to set aside the ex parte 
decree in that suit. The defendant-respon- 
dent sought to prove certain notices issued 
to the appellants in execution to rebut the 
allegation that they did not know of the 
sale; but these notices, it is now argued, 
are relevant here to show the appellants’ 
knowledge of the proceedings. The trial 
Court in the shorter portion of its judg¬ 
ment which relates to the question of set¬ 
ting aside the ex parte decree merely found 
that two summonses were served : one, as 
has been said, refused by a clerk and posted 
and the other by substituted service. The 
first of these two summonses was not ac¬ 
cepted as duly served by the learned Judge 
who was trying the suit in question. The 
present Judge merely remarked that the 
summons fulfilled all the details required 
by O. 5, E. 17. He did not say that he 
believed the oral evidence given to prove 
proper service. This was a summons of 
23rd May 1933, the endorsement on which 
was signed by the process-server Mya 
Myun on 25th May. It reads as follows: 

1 not knowing the defendant personally was ac¬ 
companied by Maung Htlke (plaintiff’s clerk) to 
Hlawga village. Ho pointed out (the house). Karup- 
pan Chetty was not found. His agent Koorandon 
Ohetty also was not found. The summons was 
tendered but the said olerk did not take it. 8o 
the summons was posted on the house* 

It should be explained here that through¬ 
out the original suit the appellant firm was 


sued by its agent Karuppan Chettyar. It is 
in the evidence for the defendants and it 
has not been denied that Karuppan was the 
agent from 1926 to 1929. After that the 
principal took charge. Then in 1931 Kana- 
ppa became the agent. The summonses, 
however, in the suit and the subsequent 
notices after the decree were issued through¬ 
out to the appellant firm by its agent 
Koorandan Chettyar. It is said by the ap¬ 
pellants, and not denied, that there never 
was such an agent of the firm as Kooran¬ 
dan Chettyar. So in the original suit in 
question we have one non-existent firm of 
K. K. N. K. A. P. sued and another the 
K. K. N. K. A. B. firm sued by its agent 
who had left long ago and then summonses 
issued throughout on a non-existent Kooran¬ 
dan Chettyar. These circnmstanoes, whioh 
have been ignored by the trial Court, are, 
in my opinion, extremely important to 
decide the question whether the appellant 
firm was ever properly served or ever had 
any knowledge of the proceedings. It may 
be added also that a decree was passed 
against the appellant firm as subsequent 
transferees of the property when there is 
no doubt that they were merely prior 
encumbrancers who bad bought in the 
property prior to the suit. So we have a 
decree against the summonses issued to 
non-existent persons on pleas unfounded on 
any facts. Maung Mya Nyun (D. W. 2) 
was examined in May 1938 and could only 
speak to what happened from his report of 
1933, five years before. There is a curious 
air of unreality in the proceedings, for the 
house or place of business of the Chettyar 
or its locality and surroundings are never 
described by either side. I do not know 
how many Chettyars there are in Hlawga, 
but the evidence discloses that Yeerappa’s 
place of business is next door but one to 
the K. K, N. K. A. R. firm. So there were 
at least two Chettyars in jHlawga. There 
is no indication who the olerk in question 
was in the endorsement. He may not have 
been the appellants' olerk at all, and it ia 
significant that the report says that 
Koorandan was not found. It would be 
thought that any enquiry would have 
revealed that there was no such person* 
Maung Htike (D. W. l) in bis evidence 
does not add anything to Mya Nyun*s evi¬ 
dence on the point. I have no donbt that 
the previous Judge was justified in saying 
that the summons was not properly served. 

The Judge also discussed the summons 
by way of snbstitnted service and held 



1089 


Ohsittab Firm v. Aoa M. Shbebazeb (Mosth J,) Rangoon 439 


that service was effected on the appel¬ 
lants. Application for issue of substi¬ 
tuted service was made on an affidavit 
'filed by Maung Htike, page 101 of suit 
No. 29. (I note that the references to this 
and some other summonses in the judgment 
of the lower Court were wrong.) This affi¬ 
davit does not say the E.K. N. K. A. H. firm 
were avoiding service of summons, but me- 
rely that three summonses had been issued 
on the appellant firm and on the K. K. N. 
K. A. P. firm that the clerks had refused 
the summonses which were posted and that 
eummonsea could not be served in the ordi. 
nary way. So substituted service was 
allowed to be issued not merely on the E. 
£. N. K. A. B. firm but also on the K. 
K. N. K. A. P. non-existent firm. The sum. 
■moDS to the K. K. N. K. A. P. Veerappa 
-Ohettyar, page 79 of part 1 of the process 
file to which Mya Nyun refers in his evi¬ 
dence bears an endorsement of ^nd May to 
the effect that " Karuppan ” Ghettyar was 
not found. The summons to Veerappa 
Ghettyar which was reported to have been 
refused by his clerk is the one referred to 
by Mya Nyun on page 90 of the process 
■file, part 1. As to the summons by substi¬ 
tuted service, this is to be found on page 
102 (h) in the main proceeding of suit No. 
29. The process-server here was Maung 

Pyant (D. W. 4). The report says : 

On 28tb June 1933 at about 3 P. M. I went to 
Hlawga. I do not know petsonally. The plaintlS 
did not accompany (me) to point out. I made 
enquiry and looked for and posted the summons 
by way of substituted service on the bouse where 
Koorandan Ohettyar bad lived before. 

There was a pencil endorsement in the 
corner of the headman’s name. This merely 
appears to mean that the headman vouched 
for the process server having come to the 
village. It will be noticed that the house on 
which the summons was posted was one 
where the non-existent Ghettyar Kooran. 
dan had lived before. Maung Pyant says in 
•his evidence that he went to the headman’s 
house and the headman’s “people,” (not the 
headman himself as is said in the judgment 
of the lower Court) told him to go and en- 
quire at the place itself. The Judge thought 
this meant that he must have bean informed 
where be was. I think the contrary,—that 
hercould not get any information. All these 
summonses were issued in the name or 
initials of the E. K. N. K. A. B. firm, but 
it is admitted at the Bar that Burmans 
commonly know of Chettyars by the agent’s 
name only. This prooasa-servor professed 
first to remember from five years before 


that he did not see some servants on the 
premises, then he denied it and then be 
repeated it. He said that he asked where 
the agent had gone to and was told that be 
had gone to India. This looks as if he did 
not ask in the house itself and received 
some vague information about the former 
agent Karuppan having gone to India. The 
process server did not make any effort to 
go back to see if he could serve the sum¬ 
mons again. He says be was told that the 
clerk bad gone to the jungle. The headman 
is not a witness. 

The present application to set aside the 
ex parte decree was made on 21et January 
1938, and the appellant says that he had 
notice of the proceedings against him only 
on 8th January 1938, when be found that 
bis tenants were being asked by the res¬ 
pondent Sbeerazee to pay the rent to him. 
Under Art. 164, Limitation Act, the limita- 
tion for an application by the defendant 
for an order to set aside a decree passed ex 
parte is 30 days from the date of the decree 
or, where the summons was not duly served, 
when the applicant has knowledge of the 
decree. The meaning of this Article was dis- 
cussed in 54 All 154^ by a Full Bench and 
in 55 Mad 223^ by a Bench of Judges. The 
question before those Courts was whether 
summons by substituted service effected in 
proper form was necessarily due service for 
the purpose of Art. 164, Limitation Act. 
0. 5, B. 20, Bub-rr. (l) and (2), read as 
follows : 

(1) Where bbe Ooutb Is satisfied that there is 
reason to believe that the defendant is keeping out 
of the waj for purpose of avoiding service, or that 
for any other reason the summons oannot be 
served in the ordinary way, the Court shall order 
the summons to be served by adzing a oopy thereof 
in some conspicuous place in the Court-house,and 
also upon some conspicuous part of the house (if 
any) in which the defendant is known to have 
last resided or carried on business or personally 
worked for gain, or in such other manner as the 
Court thinks fit. 

(2) Service substituted by order of the Court 
shall be as effectual as if it had been made on the 
defendant personally. 

Order 9, B. 13 says : 

In any case in which a decree Is passed ex parte 
against a defendant, he may apply to the Court by 
which the decree was passed for an order to set it 
aside ; and if he satisfies the Court that the sum* 
mocB was not duly served, or that he was pre¬ 
vented by any sufficient cause from appearing 

1. Bam Bbarose v. Oanga Singh, (1981) 18 A I B 
All 727=136 I 0 609=64 All 164=1981 ALJ 
1049 (FB). 

2. dyanammal v. Abdul Hussein Sahib, (1981) 
16 A 1R Mad 813=184 101202=66 Mad 928 
=61 M L 7 930. 
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•when the suit was called on for hearing, the Court 
shall make an order setting aside the decree. , . , 

The words “prevented by any sufficient 
cause from appearing” here clearly mean 
causes other than lack of knowledge of the 
[proceedings, so that this rule is in the same 
terms as Art. 164. I would respectfully 
agree with the conclusions arrived at in 
those two rulings. The object of issuing a 
summons is to inform the party against 
whom a suit is being instituted of the fact 
that there is a suit against him and if he 
so chooses he may contest it. The order for 
substituted service is made ex parte, and 
lobviously it should be open to the defen- 
jdant when he appears to show that the 
^method employed was not calculated to 
jeffect the purpose which the Court had in 
iView, namely informing the defendant of 
the institution of the suit. The rule that 
.substituted service is to be taken as effectual 
as personal service only means that the 
Court hearing the case may proceed with 
the suit as if the summons had been per* 
sonally served on the defendant. Where the 
summons has issued against the defendant 
personally and it has been reported that 
personal service has been effected, the de¬ 
fendant may always come forward to show 
that that has not been the case. Summons 
by way of substituted service is obviously 
the least satisfactory of all methods of ser¬ 
vice only to be used by the Court as a last 
resort when other means are unavailable, 
and the defendant should be given an 
opportunity of contesting that the summons 
has been served in a way which did not in 
effect bring the proceedings to his notice. 
The basis of the order on which the Court 
ordered substituted service to issue is either 
that the defendant is either deliberately 
keeping out of the way to avoid process or 
that it cannot be served in the ordinary 
way, perhaps through no fault of his own. 
Id th© l&ttsr C8.S6 th© dofdDd&Dt d&y ctlwsiys 
show that the proceedings could not have 
come to his knowledge. In the former case 
the order of the Court is only relevant to 
the question whether the defendant was in 
a position to have knowledge of the pro¬ 
ceedings, for obviously if a defendant keeps 
out of the way to avoid service of process 
on him either on account of the suit in 
question or of other suits that have been 
or may be filed against him he cannot 
afterwards be heard to argue that he had 
no knowledge of the proceedings as he has 
deliberately put himself in a position where 
he can have no such knowledge. In 65 


Mad 223^ at p. 231 Reilly J. draws atteni. 
tion to the judgment of Srinivasa Ayyan- 
gar J. in 54 M L J 448.^ In the words of 
Reilly J. : 

There Srinivasa Ayyangar J. suggested 
great force, I think, that the provision that, when, 
the summons is not duly served, the period runs- 
from the date when the applicant had knowledgd* 
of the decree implies that due service within tha- 
meaning of that Article is service which brings the- 
claim to the knowledge of the defendant. 

What Srinivasa Ayyangar J. said was- 
this : 

I do not for my part believe that the Legls- 
lature really intended in enacting col. 3 of Art. 164 
to con&ne the scope of the Section only to oasea 
where the actual service directed by the Court is- 
shown not to have been efieoted at all in that 
manner. We may also have regard to what la 
obviously the object of the Legislature in' provid¬ 
ing that in cases where the summons is not duly 
served the time begins to run from the date on. 
which the applicant has knowledge of the decree. 
The implication seems to be clear that in oasea 
where the summons Is duly served the presump¬ 
tion may well be that he has knowledge of the- 
decree, or at any rate if he does not get knowledge 
of the decree, it was asoribable only to some fault 
on his part or on the part of those near about him 
who ought to have known better, 

I would respectfully agree that the word] 
effectual” in O, 5 E. 20, sub-r. (2) does 
not mean due service, and that it has the 
meaning given to it by the learned Judges 
in these rulings. I would also agree that in 
Art, 164, Limitation Act, and 0. 9, E. 13 
due service of summons” means not only 
that the summons was served in proper 
form according to the directions laid down 
in the Code bub also that the summons 
was served under circumstances which 
enabled the Court to be satisfied that the 
defendant had knowledge of the decree 
against him, except of course in the case 
where the defendant had purposely put it 
out of his power to have such knowledge. ’ 
On the evidence in this case however I do 
not think it could possibly be held that 
either of these summopses were served in. 
due form, that is to say, that one was re¬ 
fused by the appellant firm’s clerk and 
then posted, or that the other was posted 
on the appellant firm’s house. 

It remains to consider whether it can b©' 
satisfactorily inferred from the other sum¬ 
monses and notices proved in this applica¬ 
tion that the defendant had knowledge of 
the decree, and that therefore the present 
application is time-barred. Mr. Aiyangar 
for the respondent has invited the Court, 
to refer also to still other summonses and 
notices filed in the proceedings. Not only 
3. Venkatachalam v. Subbayya, (1928) 16 A I R. 

Mad 666=108 I 0 889=64 M L J 448. 
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are there no translations of these on the 
record but the originals even have not been 
put in evidence and I consider that for the 
purposes of this case that they could nob 
bo pub in evidence by the oral testimony 
of the process-servers who made the re¬ 
ports and affidavits who could be subjected 
to cross-examination by the other side. A 
notice to contest an application for a final 
decree (p. 6 of the Piooess File, Part II) 
was issued to E. K. N. K. A. R. Ohettyar 
on llth April 1935. The report on this 
was made by Maung Pein (D. W. 3) and 
reads as follows : "On 27th April 1935 at 
11. A. M. the withinnamed Chetty's agent 
Mutu signed and took (the notice)." This 
bears at the bottom the English initials 
*'K. K. N. K, A. R." followed by the Tamil 
equivalents of these initials. That is not 
an ordinary method of signature. The 
plaintiff had testified that hie firm never 
had an agent or clerk called Mutu and this 
evidence is unrebutted. The notice so far 
from proving the respondent’s case goes to 
throw extreme doubt on whether this notice 
was ever served at all. 

The next notice is p. 116 of the Process 
File, Part II. It is also proved by Maung 
Pein. This is a notice to both K. K. N. K. 
A. P. Veerappa Ohettyar and K. K. N. K, 
A. B. Earuppan Ohettyar by bis agent 
Eoorandan re amendment of the prelimi¬ 
nary decree. The endorsement does not 
state that any effort was made to tender 
service or that service was refused, but 
merely that copies were posted on the 
house of the defendants—and of course it 
must be admitted that the E. E. N. E. 
A. P. firm had no house and did not exist. 
The next notice is p. 151 of Part 11 of the 
Process File. This is a notice re sale of the 
mortgaged properties to the appellant firm, 
dated 3rd December 1936. The endorse, 
ment of I2tb December says : 

On 6th December 1936 at aboat 7 o’clock 1 
without knowing the defendant personally and 
without being accompanied by the plaintifi to 
point out, went to tender (the notice)—the bead- 
man pointing out (the place). The within*named 
Ohetty was not found. His olerk was found, I 
tendered the notice. He refused to sign. So the 
notice was posted. 

This again is a summons to the appel- 
lants by their agent Eoorandan and the 
headman has merely signed in the corner 
snd has not given any evidence. The pro. 
cess, server MaUng Sein said in cross, exami. 
nation that there was no one at the address 
before be recollected himself and added 
ihat there was a olerk. Then he said that 


this clerk said that the Ohettyar and bis 
agent bad gone to India; but there was 
nothing about that in the report. I do nob 
think it can be held on this that the pro. 
oess.services went to the right place or 
effected service. Then there is another 
notice in duplicate to E. E. N. K. A. P. 
and E. E. N. E. A. R. Chettyars, p. 179, 
Part II of the Process File, dated 13th 
March 1937, notice against sale of the 
mortgaged properties. The endorsement 
says : 

I not knowing the defendants personally was 
acoompanied by the plaintiff’s olerk Po Htike who 
pointed out the defendant. Veerappa died about a 
year ago. The notice was posted on the house 
where be had lived before. The remaining defen- 
dsnt Earuppan Ohetty’s clerk was found. The 
notice was tendered, refused and posted. 

The attesting witness to this, Po Eyaw, 
has not been called. Thus, Maung Pein 
says about Veerappa’s successors, and 
Earuppan of course had gone to India long 
before while this notice was again issued to 
the agent Eoorandan. For the applicant 
Eanappa Ohettyar, two of his clerks. Elan 
Eannu (P. W. 2) and Katappan (P. W. 3) 
said that no notices or summonses had been 
received by them. Eanappa said that since- 
1931 be stayed sometimes at Hlawga and 
sometimes at Rangoon but afterwards left 
a clerk authorized to receive summonses. 
The clerks on the other band said that tho 
agent Eanappa never spent the night out 
of Hlawga. In the original suit it would 
seem that another address of the appellant 
firm was given as Mogul Street, but it ia 
proved in this application that they had 
no such address or place of business. I do 
not think it was proved that any of these- 
notices or summonses was tendered to or 
refused by the appellant firm or posted on 
their bouse or place of business. There ia 
something suspicious about the serving of 
the summonses or notices. What is perhapa 
the most important feature in the case is 
this, that the appellant firm had no possible 
reason whatever to avoid service of sum¬ 
monses on them. They had a perfectly 
good answer to the suit and had merely to 
say that they were nob subsequent trans¬ 
ferees bub prior mortgagees who had boughfr 
the property in execution of their mort¬ 
gage decree. They had only to produce their 
mortgage or the record of the previous- 
proceedings. I am bound to comment on 
one unsatisfactory feature in the present 
appeal and that is the failure to translate- 
one or two of the documents relied on ia 
the application and pub them on the BencR 
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copy and also what is more importanbi the 
failure to put any copies of the defence evi¬ 
dence at all on the Bench copy which has 
caused the Court considerable inconveni. 
ence. I consider that the appellant should 
be deprived of part of his costs for this. 
For the reasons that I have given the de- 
cree of the trial Court will be reversed 
with costs throughout, the appellants to 
obtain two-thirds of what would otherwise 
have been awarded them as their advo¬ 
cate’s fee in this Court (for their failure to 
translate two documents and failure to put 
any copies of the defence evidence on the 
Bench copy; which caused the Court con¬ 
siderable inconvenience), advocate’s fee six 
gold mohurs, and it will be directed that 
the ex parte decree against the appellants 
in Civil Regular Suit No. 29 of 1931 of the 
District Court of Insein be set aside. 

Mya Bu J. — I agree. 

d.s./r.k. Decree reversed. 
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Dunkley and Wright JJ. 

Maung Ba To — Appellant. 

V. 

Maung Nyunand others — Respondents. 

First Appeal No. 71 of 1939, Decided on 
iSth August 1939, from order of Dist, 
Court, Hanthawaddy, D/- 4bh April 1939. 

^ Buddhist Law (Burmese) ~ Marriage—Essen¬ 
tials, stated. 

A marriage between Burmese Buddhists is 
created by co-habitation ooupled with intent to 
become husband and wife. There must also be 
publicity of the relationship : A I R 1936 Rang 
iil2, Rel. on, [p 442 0 1] 

Hay — for Appellant, 

A. H. Paul — for Respondent 1, 

^ Dunkley J.—This appeal arises out of 
rival applications for letters of administra¬ 
tion to the estate of Ma Chit May, deceased. 
The appellant based his application on the 
ground that be was the husband of the 
deceased, and bis claim to marriage was 
contested by the blood relatives. The learned 
District Judge has held that the appellant 
failed to prove the marriage. In 14 Rang 
215^ at p. 223 a Full Bench of this Court said 
that a marriage between Burmese Buddhists 
is created by cohabitation coupled with 
intent to become husband and wife. With the 
' greatest respect, I would add to that defini¬ 
tion that there must also be publicity of 
the relationship. Now, Ma Chit May, for 
more than 20 years prior to her death, lived 
as husband and wife with an Indian named 

1. Maung Tun Aung v. Ma E Kyi, (1936) 28 AIR 

Bang 212=162 1 0 660=14 Bang 216 (F B). 


A. La 

Jabbar. It has been established that Jabbar 
died on 29th September 1937, and the case 
of the appellant is that he became married 
to Ma Chit May almost immediately after 
Jabbar’s death. When particulars of his 
plaint were asked for and he was required 
to state the date upon which his marriage 
was consummated, he gave that date as 
23rd September 1937 ; and this is a some, 
what significant mistake in view of the 
weakness of the rest of the evidence to prove 
that there was cohabitation with the neces¬ 
sary intent. 

Ma Chit May herself died on 6th March 
1938 that is, a little over five months after 
the death of Jabbar, and there is no dispute 
that in the course of these five months she 
lived in a number of different places, and 
there is further no dispute as to the places 
in which she lived, although there is a dis- 
pate between the appellant and the res. 
pondents as to the periods spent at these 
respective houses. She lived with Jabbar in 
39th Street, Rangoon, and soon after Jab. 
bar’s death she moved to a zayat in Bahan, 
which was occupied by a nun named Ma 
Wuntba, who is witness 7 for the appel. 
lant. From Bahan she went to the house 
of Ma Khatiza in Rangoon, and from there 
she moved to the village of Wabalaukthank 
where she stayed for some little time. From 
Wabalaukthank she returned to Ma Kba- 
tiza’s house and then went to the house of 
Ma Pan Sein, and finally moved to a house 
in 7th Street, which belongs to Maung Ba 
Gyi (witness 9 for the appellant), and she 
died in that house within a short time of 
occupying it. Ma Khatiza and Ma Fan Sein 
are witnesses for the respondents. The ap- 
pellant’s case is that even daring Jabber’s 
lifetime he from time to time had olandes. 
tine intercourse with Ma Chit May. He, in 
fact, says that before Ma Obit May lived 
with Jabbar, when she and he were both 
young people they were in love with one 
another and co-habited for some little time. 
He says that their love continued and^that 
during Jabbar’s lifetime he used to visit 
her ocoasionally, and that when Jabbar 
died Ma Obit May sent for him and he 
actually had sexual intercourse with her 
within a day or two of Jabbar’s death. He ■ 
says that he moved with her from Jabbar’s 
house to the zayat in Bahan and lived with, 
her there, and that he also lived with her 
at Wabalaukthank and at the house in 7th 
Street. 

In order to prove that he had co-habited 
with her and that that cohabitation wbb 
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after Jabbar's death and was oohabitation 
Tfith intent to become husband and wife, 
the appellant called a considerable number 
of witnesses. One witness is Ma E, who is 
an aunt of the deceased. She says that 
after Jabbar’s death when the appellant 
arrived at the house Ma Chit May told her 
that she intended to take the appellant. 
That is put forward as an admission by the 
deceased that she intended marriage, but it 
falls far short of that, and, in view of the 
appellant's assertion that he bad been in 
the habit of having intercourse with Ma 
Ohit May during Jabbar’s life-time, it 
amounts to no more than a statement by 
Ma Ohit May that she intended to conti¬ 
nue that relationship. Ma E also describes 
how Ma Chit May’s furniture was sent to 
the appellant's house in Pyahmut village 
and stored there. No inference arises from 
this fact, because as Ma Chit May had 
decided to move to another place she clearly 
required some place in which to store her 
furniture, and there is evidence for the res- 
pondents to show that a number of rela¬ 
tives of Ma Chit May were asked to store 
this furniture but were unable to do so 
owing to the smallness of their houses, 
whereas the appellant was in a position to 
store the furniture because he already had 
one wife and seven children and therefore 
had a large house. The fact that he bad a 
previous wife still alive and a large number 
of children also makes it unlikely that Ma 
Ohit May in her late middle age would 
agree to become associated with him as his 
second wife. 

So far as the visit to the zayat in Bahan 
is concerned Ma Wuntha has given evi. 
dence that the appellant lived for some 
days with Ma Ohit May in this zayat, and 
the learned District Judge has accepted 
her evidence and has held that there was 
cohabitation between the appellant and the 
deceased in this zayat. We do not disagree 
with this finding of fact, but at the most 
it amounts to nothing more than proof that 
the previous relations between the appel. 
iant and the deceased were continued in 
this zayat and is no evidence of a concluded 
marriage. 

In regard to the residence at Wabalauk. 
thauk, several witnesses have been called 
who state that they saw the appellant in 
this house at Wabalaukthauk while the 
deceased was residing there, and that the 
appellant was the person who carried out 
the negotiations for the renting of the 
iiouse. Their evidence is no evidence of 


oohabitation, and there is considerable evi¬ 
dence on behalf of the respondents to show 
that at the time when the deceased was 
living in the house at Wabalaukthauk she 
was ill and was looked after by two of the 
respondent’s witnesses and that the appel¬ 
lant merely called at the house from time 
to time to enquire after her health, as no 
doubt he would do in the ordinary course 
of things as he is a near relation by marriage 
of the deceased. The explanation of the res. 
pondents in regard to the appellant’s visits 
to the house at Wabalaukthauk receives 
strong support from the evidence of the 
doctor who attended the deceased during 
her last illness. He is Dr. Dharam, witness 7 
for the respondents. He is an independent 
person, and he was able to give his evidence 
by referring to his own records kept in the 
course of his medical practice. He stated 
that he visited the deceased first on 23rd 
February 1938, at Ma Pan Sein’s house, 
and that she was then suffering from dropsy 
and was bed-ridden. He gave it as his 
opinion that she mast have been ill for at 
least a year prior to this date. Consequently, 
as I have said, his evidence strongly sup. 
ports the respondents’ case that the deceased 
was ill during the time that she was residing 
at Wabalaukthauk village, and also the 
inference which arises therefrom is that in 
that state of her health she would not only 
not be contemplating another marriage bub 
was probably not in a physical condition 
for sexual intercourse. 

As regards the resideuoe in the house in 
7th Street, Maung Ba Gyi, the landlord, 
states that this house was routed from him 
by the appellant and the deceased. Ho says 
that the deceased first visited him and asked 
about routing a room from him and that 
he told her that be would not rent the room 
to a single woman and asked her if she had 
a husband and she said that she had, and 
then on a subsequent day produced the 
appellant and introduced him as her bus- 
baud, and they made a deposit for the rent 
of the room and he gave the appellant a 
receipt for the amount deposited, and there, 
after the appellant and the deceased lived 
together in this room until the deceased 
died. This deposit receipt has been pro. 
duced. It is a receipt for a deposit of a sum 
of Rs. 22.8.0. It is made out in favour of U 
Ba To and is dated 17th February 1938. 
Ba Gyi’s evidence is supported also by U 
Net who says that he was present when 
this room was rented by the deceased and 
the appellant and the deposit was paid. 
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The only conclusion afc which one can arrive 
from the evidence of Dr. G. Dharam is that 
Ba Gyi and U Net have given false evidence 
in connection withtbiscase, for Dr. Dharam 
says that he visited the deceased while she 
was living in Ma Pan Sein’s house. It is 
admitted by the appellant that the deceased 
did live in Ma Pan Sein’s house before she 
removed to the house in 7th Street. Dr, 
Dharam, referring to his note-book, gives 
the dates of bis visits. He says that he 
visited the deceased at Ma Pan Sein’s house 
on the 23rd, 24th and 25th February, and 
that his next visit was on the 27tb February 
and that was at the house in 7th Street. 
Consequently, as, in my opinion, his evi¬ 
dence cannot be discredited, it is clear that 
Maung Ba Gyi’s room was not rented by 
the deceased and Ba To on 17th February, 
as the appellant would desire it to be belie¬ 
ved from the receipt for the deposit. Fur¬ 
thermore, Dr. Dharam says that on 23rd 
February the deceased was bedridden and 
she continued to be bedridden during the 
time that be visited her, that is, up to 27th 
February, and we know that she died on 
6th March. Therefore in view of his evi¬ 
dence, it is impossible that Ma Chit May 
could have gone to Mg Ba Gyi and negotia¬ 
ted for the renting of his room, as Ba Gyi 
has stated that she did. 

Consequently, although there may have 
been cohabitation in Ma Wuntha's zayat 
as Ma Wuntha has alleged, there is no 
proof that there was cohabitation be¬ 
tween the appellant and the deceased at 
any other time after the death of Jabbar, 
and therefore there never has been co¬ 
habitation with intent to become hus¬ 
band and wife, and furthermore, there 
never has been any publicity of this rela- 
tionship. I agree with the learned District 
Judge that the appellant failed to establish 
that he was ever the husband of the 
deceased, and therefore, his application for 
letters of administration to her estate was 
rightly dismissed. This appeal fails and is 
dismissed with costs, advocate’s fee six gold 
mohurs. 

Wright J.—I agree. 

D.s./b.k. Appeal dismissed, 
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Weight J, 

Singaram — Appellant. 

V. 

S. P, B. Somasundaram — Respondent. 

Second Appeal No. 125 of 1939, Decided 
on 18th July 1939. 


Civil P. C. (1908), O. 32, R. S^-Powers and* 
duration of guardiansbip-~Appeal—Guardian 
ad litem appointed — Third person cannot 
appeal on behalf of minor. 

Execution proceedings are only a continuation, 
of the regular suit and a guardian ad litem 
appointed in the civil suit continues to be guardian 
ad litem in execution proceedings and for the pur¬ 
poses of appeal A I B 1938 All 601 and AIR 
1937 Cal 259, Bel. on. fP 446 0 21 

After a decree passed against minor and the case 
had been transferred to another Court for exeou>. 
tion the guardian ad litem did not wish to con¬ 
tinue and so another guardian ad litem was 
appointed. The proceedings in execution were- 
however conducted by a third person and during 
such proceedings ha appealed on behali of thei 
minor : 

Held that where there was a properly con¬ 
stituted guardian ad litem no one else could repre¬ 
sent the minor and hence the appeal must be 
dismissed. [P 446 0 11 

Held further that such dismissal of appeal on 
the ground that the minor was not properly 
represented could not affeot the minor’s interest aa 
he was not bound by it : 24> Oal 25 and 24 All 
383 (FB), Bel, on; AI B 1933 Oal 794, Disting„ 

[P 445 0 11 

Kalyanwalla —for Appellant. 

Hay — for Respondent, 

Judgment.—An appeal was filed in the 
District Court of Bassein which purported 
to be by Singaram, a minor represented by 
his next friend Palaniappa Chettyar. The 
learned District Judge, without going into- 
the merits, dismissed the appeal on the 
ground that Palaniappa Chettyar had no 
locus standi to appear on behalf of the 
minor at all as he had never been appointed 
bis guardian-ad.litem. An appeal against 
this order has been filed by Palaniappa 
Chettyar purporting to be acting on behalf 
of the minor Singaram. 1 think the pro- 
ceedings show beyond all doubt that Palanu 
appa Chettyar was never appointed the 
guardian.ad.litem of the minor Singaram. 
A decree was passed against Singaram and 
others in the Chief Court of Pudukkottai in 
Civil Regular No. 916 of 1934. That decree 
was transferred to the Snbdivisional Court 
of Kyonpyaw for execution. At that time 
Singaram was represented by defendant 
1 judgment-debtor Ramanathan Chettyar, 
who had been appointed his guardian- 
ad-litem. It was eventually held that the 
decree could only be executed against Singa¬ 
ram, and Ramanathan then stated that he 
refused to continue to act as the gnardian- 
ad-litem of Singaram. An application was 
then made to the Chief Court of Pudukkot¬ 
tai to have a guardian-ad-Utem appointed 
for Singaram, and subsequently a letter was 
received from the Registrar of the Chief 
Court of Pudukkottai stating, among otheir 
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things, thab T. M. Baghun&tha Rao, a olerk 
to that Court, had besQ appoiuted guardian, 
ad.litem of the minor Singaram. In the 
meanwhile the person who is prosecuting 
this appeal, Palaniappa, had made an ap- 
plioation to the ezeouting Court asking to 
be appointed the guardian.ad-litem of the 
minor, but no specific orders were passed 
on this application. The Subdivisional 
Court, however, appears to have taken no 
notice of the letter from the Registrar of 
the Chief Court of Pudukkottai stating that 
T. M. Baghunatha Rao had been appointed 
guardian.ad-litem, and continued with the 
proceedings as though Palaniappa was the 
guardian.ad.litem of Singaram. On these 
facts the learned District Judge came to 
the conclusion that Palaniappa had no 
right to prosecute the appeal on behalf of 
Singaram. It seems to me that this deci¬ 
sion was obviously correct, and Mr. Kalyan. 
walla on behalf of the appellant has no 
good ground for contending that this deci. 
sion was wrong. 

The main point taken on behalf of the 
appellant is that the learned District Judge 
should not have dismissed the appeal, but 
should have taken steps to have the minor 
properly represented before him. It is sug. 
gested that the dismissal of the appeal will 
adversely affect the interests of the minor 
and that it is the duty of Courts to protect 
minors. I do not think that this contention 
is sustainable. It has been held by the 
learned District Judge that the minor was 
not properly represented before him, and it 
was on this ground, and this ground alone, 
that the appeal has been ‘dismissed. I am 
quite unable to see how such an order can 
affect the minor’s interests, because he is 
not bound by it, vide the oases in 24 Cal 
26^ and 24 All 383.^ Moreover, under the 
Civil Procedure Code, O. 32, R. 5 (1) every 
application to a Court which I presume 
includes an appeal, on behalf of a minor 
shall be made by his next friend or his 
guardian.ad-litem. Here where there was a 
properly constituted guardian-ad.litem, T. 
M. Baghunatha Rao, no one else could 
come forward on behalf of the minor and 
purport to represent him as his next friend. 

Mr. Ealyanwalla relies upon the case in 
37 0 W N 921.® In thab case notice of an 

r. Dakeshnr Fdtahad Naraia Singb v. Bewat 
Mehton, (1897) 24 Oal 26. 

12. Bbura Mai v. Har KiBban Das, (1902) 24 All 
383=1902 A W N 76 (P B). 

3. Upendra Nath Das v. Daksba Yanl Debva 
(1983) 20 A 1 B Oal 794=146 I 0 824= 87 
OWN 921. 


appeal was served on a guardian.ad litem 
for a minor respondent, but he did not 
appear, and therefore he was removed and 
a new guardian.ad.litem was appointed. It 
is suggested that this procedure ought to 
have been followed by the learned District 
Judge. I do not think that there is any 
difficulty in dietinguishing that case from 
the facts of the case before me. In that 
case notice had been served on the guar, 
dian-ad.litem and he did not appear. In the 
case before me no notice has been served 
on the real guardian.ad-litem Baghunatha 
Rao. Moreover in the case before me the 
District Court was only concerned with 
matters which arose out of execution pro¬ 
ceedings, which were taken out in pursu¬ 
ance of the decree passed by the Chief 
Court of Pudukkottai. The Chief Court of 
Pudukkottai is not under the superinten- 
denoe of this Court, still less under the 
superintendeuce of the District Court of 
Bassein, and it would not appear that either 
of these Courts would be able to interfere 
with any order which had been passed by 
the Chief Court of Pudukkottai with regard 
to the appointment of a guardian.ad-litem 
in respect of one of the defendants in the 
case before that Court. There is ample 
authority for holding that execution pro. 
ceedings are only a continuation of the 
regular suit and thab the guardian.ad-litem 
appointed in the civil suit continues to be 
the guardian-ad.litem in execution pro. 
ceedings and for the purpose of appeal. In 
this connexion reference may be made to 
the oases in I L R (1938) All 829^ and 
I L R (1937) 2 Cal 127.^ In such ciroum- 
stances it seems to me that the learned 
District Judge was fully justified in holding 
that Palaniappa was not entitled to appear 
and prosecute the appeal on behalf of Sin- 
garam, and I cannot see thab be was wrong 
in dismissing the appeal on this ground. 
Mr. Kalyanwalla takes serious objection to 
the fact that execution proceedings are 
going on against the minor’s property and 
that no notice has been issued to the minor's 
guardian.ad-litem. This matter is not really 
before me, but I may remark thab the exe¬ 
cuting Court would be well advised to see 
that due notice is given to the guardian- 
ad.litem of Singaram, namely Baghunatha 
Rao, before ac tion is taken in execution 
'ITHemraj v. Khem Chand, (1938) 26 AIR All 601 
=178 I 0 449=1 L B (1938) All 829=1988 
A Xi J 919. 

6. Brojendrft Kiehore Bay v. Sham Bher Ali 
(1937) 24 A I B Oal 269=171 1 0 436=1 L R 
(1937) 2 Oal 127=41 OWN 631. 
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against th© minor’s property and I wonld 
draw attention to the provisions of the 
Civil Procedure Code, O. 32, R. 5 (2). This 
appeal is dismissed with costa, advocate’s 
fee three gold mohurs. 

d.b./r.k. Appeal dismissed. 

A. I. R. 1939 Rangoon 446 

Baguley J. 

Ah Li — Appellant. 

V. 

U San Baw — Respondent. 

Special Second Appeal No. 208 of 1938, 
Decided on 27th January 1939, from judg. 
ment of Asst. Dist. Court, Sandoway, in 
Civil Appeal No. 1 of 1938. 

(a) Easement — Right of water—Right to 
surplus water flowing from another person*# 
land through artihcial channel must be proved 
by prescription. 

For a person to prove that he is entitled to the 
surplus water flowing from another person’s land 
to bis own land through an artificial channel be 
would have to prove that he was entitled to this 
water by some right of prescription. [P 446 0 2] 

(b) Easement—Riparian rights — Owner of 
upper holding can use as much water for irriga¬ 
tion as convenient provided supply to owner of 
lower bolding is not materially diminished^ 
Owner of lower bolding cannot restrain owner 
of upper holding from use of water without 
proof of damage actual or feared. 

The proprietor of an upper tenement who claims 
the right to dam up a natural stream has right 
to take for the purpose of irrigation so much water 
only as can ^ abstracted without materially 
diminishing what should be allowed to descend. If 
the amount which is allowed to descend is suffi* 
cient to supply the owner of a lower holding with 
as much water as he needs for his own purpose, It 
cannot be said that the amount that goes down Is 
materially diminished. Diminished it may be, 
but not materially diminished if the owner of the 
lower holding has enough for his needs. The 
owner of the lower holding is not entitled to 
restrain the owner of the upper holding without 
any proof of damage, actual or to be feared, for the 
future: 24 Cal S66 fP C), Expl,; Dictum in 
AIR 1916 L B 30, Dissent. [P 447 0 1] 

R. M. Sen — for Appellant. 

Tun Aung — for Respondent, 

Judgment. — This appeal arises out of a 
suit in which the plaintiff asks that the 
defendant be directed to remove a bund 
which he has placed across the bed of a 
stream. This is the main cause of conten. 
tion. The plaint also refers to some other 
bund which the defendant is said to have 
made. There is, however, no mention of 
this second bund in the prayer and really 
I do not quite understand the position with 
regard to it. In view, however, of the fact 
that there is no mention of this second 
bund in the prayer it is difficult to see what 
order could be passed with regard to it. 


Fortunately a proper survey of the plain* 
tiff’s land has been made by a patta snr. 
veyor in which the various points of 
interest are noted, and it is, I think, not 
difficult to see exactly what has happened. 
The stream runs roughly from north.east 
to south-west and the plaintiff's and defen. 
daub’s holdings are on the south-east sido 
of the stream. The stream passes the defen.^ 
dant’s holding before it reaches the plain, 
tiff’s holding. At a point about half way 
down the defendant’s bolding the bund 
complained of has been erected. The stream, 
I gather, is a permanent stream coming 
down from the hills but there is little or 
no appreciable water in it during the dry 
weather. The surveyor was called as a 
witness by the plaintiff. His evidence shows 
that the bund has been put across the river 
so as to block the water course entirely. 
Just above the bund, however, he has cub 
what I would describe as a by-psss; so, 
when the water banked up by the bund 
rises to a certain level, the surplus water 
flows down that bypass and rejoins the bed 
of the main stream just below the highest 
point of the plaintiff’s holding. 

The second obstruction complained of by 
the plaintiff is somewhere about the middle 
of the boundary between the holdings of 
the two parties: but the map shows no 
regular stream there and the suggestion 
seems to be that spare water from the 
defendant’s holding was at some time 
allowed to flow from there into the plain, 
tiff’s holding, but it is clearly not by any 
natural stream. For the water to get from 
point F—the point where the obstruction 
is said to have been—to the plaintiff's 
paddy land, it would have to be conducted 
across a portion of the plaintiff’s holding 
which is called a garden land. (It is the 
customary practice to classify all land that 
is too high or too uneven to be used for 
paddy cultivation as garden land.) It seemsi 
to me therefore that if there is a channe]| 
then it must be an artifloial one and for| 
the plaintiff to prove that he is entitled to/ 
the surplus water flowing from the defen. 
dant’s land to his own land, he would have 
to prove that he was entitled to this water 
by some right of prescription and this he 
has not attempted to do. It looks to me as 
though perhaps at some time the defendant 
used to allow his surplus water to discharge 
into the plaintiff’s land and that now he 
prefers to let it go in a different direction 
into the bolding of Ha The The. This he 
would be entitled to do unless the plaintiff 
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had becozoe entitled to the nee of this 
"water by prescription. I return now to 
consideration of the bund which the plain- 
tiff asks may be removed. The lower 
Appellate Court has Quoted a dictum in 8 
L B K 556^ in which it is said : 

In order to support an action by one riparian 
owner to restrain another from diverting the water 
beyond bis riparian tenement It is not necessary 
that the plaintiff should prove that he has suffered 
any damage. 

This statement is made on the authority 
of a Privy Council case, 24 Oal 865.^ I 
have referred to this ruling and nowhere 
in it can I find any passage which supports 
this statement. Referring to the proprietor 
of an upper tenement who claimed the 
right to dam up a stream and to impound 
80 much of its water as he might find con. 
venient for irrigation, leaving only the sur. 
plus, if any, for the use of the proprietors 
below, it is said that his common law right 
is to take for the purpose of irrigation so 
much water only as can be abstracted with¬ 
out materially diminishing what should be 
allowed to descend. It seems to me that if 
the amount which is allowed to descend is 
sufficient to supply the owner of a lower 
holding with as much water as he needs for 
bis own purpose it cannot be said that the 
amount that goes down is materially dimi. 
nished. Diminished it may be, but not 
materially diminished, if the owner of the 
lower bolding has enough for bis needs. 
The dictum that the owner of the lower 
holding is entitled to restrain the owner 
of the upper holding without any proof 
of damage, actual or to be feared for 
the future, cannot anywhere be found in 
the Privy Council ruling referred to. A 
decree may be passed on actual damage 
incurred or when the remedy sought is by 
way of an injunction, when damage can 
reasonably be feared in the future, but 
manifestly it is impossible for a man to 
prevent another one from irrigating his 
land merely in order that he may have the 
pleasure of seeing a large volume of water 
passing his holding. This being the case, it 
is, I think, necessary to see whether there 
it is true that the plaintiff has suffered, or 
is likely to suffer from the effect of this 
dam, taking into consideration the fact that 
in addition to the dam the defendant has 
dug a water.couise to enable all the sur- 
plus water to rejoin the main channel of 

1. Eaw La v. Maung Ee, (1916) 3 A I B L B 80 
=36 I 0 856=8 L B B 566. 
a. Debi Perehad Singh v. Joynafch Singh, (1897) 
24 Oal 666=24 I A 60=1 0 W N 401 (F 0). 


the river at a spot where it is available for 
the plaintiff. It must be remembered that 
when a permanent stream is dammed it is 
impossible to block it up completely. As 
the water continues to come down it will 
rise to the top of the bund and then go off 
in one direction or another. Even in big 
schemes for water.works, where water is 
drawn off in pipes for the use of a city, 
there must be some oscape channel in case 
more water comes down than is necessary 
for the use of the city. Once the artificial 
lake or pond is filled water will continue to 
pour in at one end, and unless it goes over 
the top of the bund it must escape either 
into the defendant’s holding (in which only 
a limited quantity of water can be used), 
or down the escape channel, and what goes 
down the escape channel is available for 
the use of the plaintiff and the owners of 
holdings below his. 

Now, taking the patta surveyor, who 
may be regarded as an unbiased witness, 
and who was called by the plaintiff he says 
that when he visited the plaintiff’s paddy 
land, there was water in it and the plaintiff 
had already transplanted his paddy. His 
visit was some time about August. Ko Aye, 
the headman, also called by the plaintiff, 
says that Po Kin who holds the land next 
below the plaintiff was able to get water 
from the river. And he could only get the 
water which came through the escape chan¬ 
nel, passed the plaintiff's land and reached 
his land. The other witnesses called by the 
plaintiff speak of there having been no 
water in the river after the bund was 
made. But it seems to me that they are 
speaking of the land immediately below 
the bund and above the point where the 
escape channel rejoins the old river bed. In 
this portion there can be no water unless 
the water overflows the defendant's bunds 
because the plaintiff has put a bund in the 
old river bed also, at the point marked B, 
immediately above where the escape chan- 
nel rejoins the river bed, and in the place 
between these two bunds the plaintiff is 
now growing tobacco. The necessity for 
the bund at the lower point can only be 
the fact that were it not for this bund 
water coming through the escape channel 
might flow backwards of a distance up the 
old bed of the stream and this would inter- 
fere with the tobacco plantation. Po Kin, 
the cultivator of the land below the plain¬ 
tiff’s, is called as a witness for the defen. 
dant and he says that he gets water on his 
land not only from the river but also the 
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overflow from fehe upper paddy land and 
there is evidence that in the middle of 
October when the case was tried there was 
water in the plaintiff’s fields. I cannot see 
that the plaintiff has made out a case that 
the supply of water to bis paddy land is 
materially diminished. I think therefore 
that the trial Court was right in dismissing 
the suit. 1 allow the appeal, set aside the 
order of the lower Appellate Court direct¬ 
ing that the bund be opened and restore 
that of the trial Court dismissing the suit. 
The respondent will bear the appellant’s 
costs throughout. 

d.s./r.k. Appeal allowed. 
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Mya Bu and Mosely JJ. 

Bam Oudh — Applicant 

V. 

Government of Burma 

Civil Eevn. No. 327 of 1938, Decided on 
Slst January 1939, from order of Asst. 
Dist. Court, Meiktila, in C. R. No. 6 of 1938, 

(a) Civil P. C. (1908), S. 115 — Application 
ior revision does not lie on ground thatevidence 
is being, or will be, rejected by trial Court. 

An interlocutory order may decide a case and 
may be subject to revision if It does irreparable 
damage to a party, but that cannot be said in the 
case of rejeotion of evidence. High Court does not 
entertain an applioation for revision on the ground 
that evidence is being, or will be, rejected by the 
trial Court : A I R 1927 Bom 66^. B.el, on. 

[P 448 0 2] 

(b) Civil P. C. (1908), S. 115 —Mere error of 
law is no ground for revision. 

A mere error of law on a question whioh the 
Court has jurisdiction to decide will not in itself 
be a ground for interference in revision. 

[P 448 G 2] 

K. 0. Bose — for Applicant, 

U Thin Maung, Advocate General — 

for the Crown, 

Mosely J. — This is an application 
under S. 115, Civil P. 0., for revision of a 
decision of the learned Additional District 
Judge of Meiktila on a preliminary issue 
in a suit. The issue was in substance as 
follows : 


Whether the terms of tenancy as embodied in 
the deed of lease can in law be subject to a condi¬ 
tion precedent that in reality the lease will be for 
ten years at a time and not for a period of five years 
as inserted in the deed of lease ? 

The learned Additional District Judge 
said that no question of a condition prece. 
dent arose but that the oral agreement 
sought to be proved was not a matter on 
which the document was silent or incon. 
sistent with its terms and could not be 
included under proviso (2). A preliminary 
objection by the learned Advocate-General 
is that this applioation for revision will not 
lie. I do not think that this Court or any 
other High Court has ever entertained an 
application for revision on the ground that 
evidence is being :or will be rejected by the 
trial Court. A decision is quoted by the 
learned Advooate.General whioh is in exact 
point, '29 Bom L B 304.^ No doubt an 
interlocutory order may decide a case and 
may be subject to revision if it does irrepar. 
able damage to a party, but that cannot be 
said in the case of rejection of evidence. It 
is open to the party to question the decision 
in appeal which is the proper time at whioh 
the error, if any, should be remedied. It 
cannot be said here either that the trial 
Court has not applied itself to the matter. 
A mere error of law on a question which 
the Court has jurisdiction to decide will not 
in itself be a ground for interference in 
revision. It is said for the petitioner that 
the plaintiff's case was really based on 
fraud and that if an issue were framed on 
fraud this evidence will be admissible. 
That may or may not be so, hut it is not a 
matter before this Court and it is not a 
matter decided by the trial Court. This 
application in revision must therefore be 
dismissed with costs—advocate’s fee, three 
gold mobors. 

Mya Ba J. — I agree. 

d.s./r.k. Application dismis sed, 

1. Isa Adam v- Bai Mariam, (1927) 14 AIB Bom 
664—101 I 0 385=29 Bom h B 804. 
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Admifftlty “ Oolliaion aotion — Burden of 
{iroof The burden in the first instance 
Hes on plaintiff and before he can succeed 
he must prove loss or damage due to 
wrongful acts of defendants, namely loss 
or damage due solely or in part to their 
negligence or default—When he makes out 
a prima facie case of negligence on the part 
of the defendant, the burden of proof is 
shifted and defendant will be liable unless 
ho proves that his negligence in no way 
contributed to the loss 349a 

Collision action Principle of contri- 
hptory negligence and what constitutes 
negligence stated 3496 

““Collision action “Owner of ship not 
resident abroad or dead or bankrupt—Suit 
against ship does not lie 349o 

-Collision action — Ship by carrying 

wrong lights misleading another sbip“ 
Latter cannot be blamed for act which is 
probable result of former's own negligence 

349d 

■ Decision of Admiralty Court restoring 
eerbifioate of officer of ship is judgment in 
rem so far as that officer is concerned — It 
is not binding on person not party to that 
suit 349s 

—‘“Begnlations for preventing collisions 
at sea — Art. 28 — Failure to give sound 
signals to country craft in open sea is 
hreaob of Begulation — General practice to 
ignore Begulation in certain cases is no 
answer 319/ 

Adverse Possession—Cosharera — Essen¬ 
tials—To constitute a title by adverse pos¬ 
session in one oo.owner as against another, 
there must be ouster or ezolusion ; there 
naust be a disclaimer by the one of the 
other's title by open assertion of a hostile 
title—It is not sufficient to show acts of 
possession — Possession required must be 
adequate in continuity or publicity and in 
oztent to show that it is possession adverse* 
to the competitor 3152 i 

Arbitration Act (9 of 1899), S, 4— 
Printed Buies of Merchants’ Association 
requiring members to submit differences 
Inter se to arbitration together with writ¬ 
ten undertaking to abide by these rules 
signed by members at time of admission 
4 )OD 8 tUute written agreement to submit 
within meaning of 8. 4 357 

— "S, 8 (l) (h) —Parties jointly ap¬ 
pointing two arbitrators — One of them 


Arbitration Act 

dying — Court under S. 8 (l) (b) has no 
power to supply vacancy 81 

5—Contract of sale between K and 
M on terms and conditions of importing 
office Contract providing separate arbitra¬ 
tion clause under S, 9 — Appointment of 
arbitrators in terms of contract with im¬ 
porting office — Arbitrators held had no 
jurisdiction to draw award 24a 

9 — Appointment of arbitrator 
before expiry of seven days from notice : 246 
Award—Enforcement of—Stranger to an 
award cannot sue for the benefit conferred 
upon him by it 125a 

■ "An award is not a contract inasmuch 
as the parties to it do not contract with 
the arbitrator — It is also different from a 
consent decree where the order of the 
Court is imposed upon the agreement of 
the parties 125c 

Benami—Negotiable instrument — Person 
suing for money belonging to another 
alleging that it was hers — No suggestion 
either in plaint or in deposition about her 
benami character but plaintiff persisting in 
the falsehood even in appeal — She is not 
entitled to a decree as benamidar nor can 
she be allowed to amend the plaint — She 
can only succeed secundum allegata et 
probata ^ 281a 

Transaction to be benami must be 
proved to have been carried out for benefit 
of true owner 9^ 
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Ss. 6 and 11 — Case should be first 
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Ss. 137, 187, 160 (2) — Liquor license 
granted to firm forfeited and sold as result 
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of liquor in bonded ware-house belonging 
to firm are moveables in respect of which 
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adulterated taken from shop where sweet, 
meats were offered for sale — Presumption 
is that accused manufactured and was 
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337c 

- S. 4 (l) (b) — Prosecution’s burden 

to prove that article is adulterated may be 
discharged by admission of accused 337d 
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(4 of 1887), Ss. 4, 5. 6, 7 and 12 ~ Word 
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- S. 8 — Appeal — Power of appellate 

authority — Word *may’ in statutory rule 
does not mean ‘shall’ but merely confers 
discretion which when exercised according 
to statutory rules cannot be interfered with 

1506 

Charge—Immediate or future — Creation 
of—Immediate charge held created lOOa 
Civil Procedure Code (5 of 1908), S. 10 
—Suit includes appeals (Obiter) 3296 
' Ss. 10 and 115 —Order refusing to 
stay proceedings under S. 10 is not revis- 
able 291 

- S. 11 —Court trying first suit must be 

competent to try subsequent suit—In deter, 
mining competency what has to be re¬ 
garded is competency of original Court 

329a 

*- S. 11 —Rule contained in S. 11 ap¬ 
plies to appeals also 329c 

- S. 11, Expln. 6 and 0. 2, B. 2 —Par¬ 
tition suit—Party’s failure to ask for mesne 
profits from date of suit until delivery of 
possession does not bar another suit for 
recovery of mesne profits 367 


Civil P. C. 

- S. 24 —Two persons filing two suits- 

for partition of same property in Courts of 
First and Second Class Sub. Judges—Dis- 
trict Judge transferring Second Class suit 
to First Class Sub. Judge—Judge framing 
separate issues but consolidating and de- 
cidiog both suits by one judgment and 
drawing one decree—Party to Second Class 
suit appealing to Judicial Commissioner’s 
Court—Consolidation amounts to one First 
Class suit and appeal lies to Judicial Com. 
missioner’s Court 128a 

- Ss. 47 and 53 —Scope—S. 53 applies 

to ancestral or joint family property com¬ 
ing to hands of descendant on partition 

2586 

- S. 47 and 0. 22, Br. 12, 3 and 4 — 

Order on application to bring legal repre¬ 
sentatives of deceased decree, holder falla 
under 8. 47. and is appealable and O. 22, 
Er. 12, 3 and 4 do not apply 234a 

- S. 47, 0. 21, B. 64 —Property in pos¬ 
session of judgment-debtor sought to ba 
sold—Question whether it is wakf property 
is question arising between parties to suit 
and can be determined in execution pro. 
ceedings 22a 

* - S. 48 (l) (h) —‘Subsequent order*— 

Parties entering into compromise changing 
mode of satisfying decree—Executing Court 
recording compromise and ordering parties 
to act upon it—Court’s order held amounted 
to 'subsequent order’ 93 

- S. dO—Distress—Distress is not per¬ 
mitted under Civil P. C., and provisions of 
8. 60 cannot be applied by analogy to dis. 
traint 276fr 

- S. 60 —Decree against employee, mem¬ 
ber of Mutual Relief Fund—Wife appointed 
nominee of policy—Employee dying during, 
service—Ownership of fund and interest of 
deceased held vested in nominee—Amount 
of policy held not liable to attachment in 
execution 15 

* - S. 60, Prov, (l), cl. (b) —Scope and 

application — Implements of husbandry— 
.Engine or water-pump used by agrioultu- 
rist for irrigation of fields is implement of 
husbandry 96 

- S. 60 (l) (h) —Clause (h) of sub-S. {lY 

of S. 60 should be interpreted with refer¬ 
ence to the entire Section, and any inter, 
pretation founded upon that clause alone 
would be unsafe and unwarranted by all 
canons of interpretation 1346* 

-S. 60 (1) (h) (As amended in 1937/ 

—The clause protects salary of all persona 
in receipt thereof other than public offioera 
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Civil P. C. 

ftod BervanbB of railway company or local 
authorifcy 134 c 

92 —Alloting property for benefit 
of poor members of particular community is 
purpose of religious and charitable nature 
—When suit relates to such property, sane- 
fcion under B. 92 is necessary although pro. 
party forms only part of entire trust 
property in respect of which suit is brought 

13a 

S, 92 —Court must consider prayer in 
suit at the time of institution to determine 
whether sanction under S. 92 is necessary 
—It should not pay regard to subsequent 
amendment or abandonment 136 

-S. 102 —S. 102 also applies to orders 

in execution under S. 47—Appeal barred 
against judgment-debtor is equally barred 
against his surety 360a 

■’ S. 102 — Nature of suit determines 
right of appeal—Suit for recovery of ter. 
minal tax on moveable property valued at 
less than Bs. 500—No second appeal lies 

356 

- S, 105 —Validity of order setting aside 

award can be attacked in appeal under 
S. 105 (FB) 2416 

■ S, 115 —S. 115 is not intended to pro- 
vide parties with right of second appeal 

3606 

■ -Ss. 115, 151, 0. 47—0. 47 and 5- 151 

do not empower Judge to set aside order 
passed by his predecessor—Order setting 
aside order passed by his predecessor dis- 
missing suit as gainst one defendant is one 
without jurisdiction—Although appeal does 
not strictly lie against such order, it is 
open to revision—It is not interlocutory 
order and is one deciding case within 6.115 

137a 

S. 145 — Surety can be proceeded 
against for liability accrued before dig. 
missal of execution application 2706 

-- S. 151 —Scope—S. 151 is not intended 

to override plain and express enactment of 
law—Judge disregarding relevant provl. 
sioDS of the Civil Procedure Code and non. 
suiting plaintiff purporting to act under 
S. 151—Order oannot be sustained 137(2 
■" • 0. 6, B. 17 — Amendment should not 
be allowed if prejudice results to other side 
which oannot be compensated in costs 

173o 

-0. 7 and S. 141 — Provisions of O. 7 

apply to memoranda of appeals as well as 
to plaints 2216 

*—0. 21, B, 2 — Decree can be adjusted 
ox extinguished by executory agreement— 


Civil P. C. 

Such agreement unless merely varies decree 
within certain limits oannot be enforced in 
execution proceedings d43a 

-0. 21, R. 2 and S. 47 — Variation of 

decree cannot be deemed adjustment of 
whole decree — Compromise agreement 
which is total adjustment of decree cannot 
be enforced in execution of decree which is 
totally adjusted or satisfied 3436- 

- 0. 21, R. 50 (2) — Application under 

0. 21, E. 50 (2) is application in execution 
of decree (FB) 161a 

- 0. 21, R. 60 (2) and (3) and S. 47 

—Appeal from order under 0. 21, R. 50 
(2) and (3) is chargeable with ad valorem 
court.fee under Art. 1, Sob. 1 and not under 
Art, 11, Sch. 2, Court-fees Act (FB) 1616 

- 0, 21, R. 50 (2) and S. 47 —Order 

under 0. 21, R. 60 (2) and S. 47-Difference 
between — An order under S. 47 may be 
passed by the Court executing the decree 
whereas an order under O. 21. R. 50 (2) 
may be passed only by the Court which 
passed the decree (FB) 161c 

— 0. 21, R. 63 —Decree-holder filing suit 

against successful claimant need not join 
judgment-debtors as parties to suit but 
must prove his case by legally admissible 
and best evidence available 177a 

• - 0, 21, R. 92 — Order under 0. 21, 

B. 92—Second appeal does not lie 62a 

* - 0. 21, B. 92 —Order under O. 21, 

E. 92 setting aside sale—Auction.purchaser 
can appeal 626 

-0. 30, B. 10 — Firm of one person— 

Suit in firm’s name is incompetent 1726 
——0. 32, B. 5 (2) —Application for exe. 
cution by minor without guardian being 
appointed — Court may allow receiver 
appointed in proceedings to execute decree 
on behalf of minor 332 

-- 0. 39, B. 2 — Suit for declaration and 

injunction — Temporary injunction will be 
granted if prima facie case is made out and 
balance of convenience is on the side of 
party asking such injunction 256a 

- 0. 39, B. 2 — Considerations guiding 

grant of temporary injunction stated 17 

0. 43, B. 1 —Order amending final 
decree is not in itself appealable order> 
bub it can be treated as amending prelimi¬ 
nary decree and appealed against 30^ 

0. 47, R. 1 — Question whether liabi. 
lity to perform contract or to pay damages 
in breach is included within terms "debts 
and liabilities" of special enactment is nob 
error apparent on face of record—It is 
difficult question of law 1876 
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Civil P. C. 

* - Sch. 2, Para. 15 — Words “or being 

otherwise invalid”—Scope — Court in con¬ 
sidering objections to award under Para. 15 
can consider objections to validity of refe¬ 
rence — It makes no difference if in doing 
80 Judge must decide question affecting his 
own jurisdiction because his decision on 
question of jurisdiction will not be final: 15 
SLR 165=^A I R 1922 Sind 1=65 I G 
50, OVERRULED (FB) 241a 

* - Sch. 2, Para. 15 and S. 115 —Order 

setting aside award under Para. 16 does 
not decide case within the meaning of S. 115 

(FB) 241c 

Companies Act (7 of 1913), S. 55—Chair, 
naan as principal ofiBcer of corporation who 
carries on its business has implied autho¬ 
rity to enter into contract on behalf of 
corporation lOOd 

-5. 109 — Instrument creating charge 

on the property of a corporation is void if 
it is not registered lOOc 

- S. 109 (l), cl, (f) — Floating charge 

—Meaning of 1006 

- S. 227—^. 227 and S. 57, Presidency 

Towns Insolvency Act—Distinction stated 

1966 

- S. 227 (2) — Payments by insurance 

company after commencement of winding 
up, to policy-holders in respect of policies, 
are void and cannot be validated 196a 

- S. 227 (2 )—Transactions which Court 

would validate under S. 227 (2) mentioned 

196c 

Contract Act (9 of 1872), S, 55—Compo¬ 
sition between debtor and creditor—Secret 
agreement to prefer some creditors—Agree, 
ment held void—Essence of S, 23 explained 

33a 

- S, 23 —Contract challenged on ground 

of public policy in trial Court — On same 
facts held it could be attacked as fraudulent 
in revision 335 

■- S, 128 — Surety — Extent of liability 

— Surety binding himself to secure atten¬ 
dance of judgment, debtor in Court when 
ordered by Court — Judgment-debtor at¬ 
tending for some hearings and informed 
about next hearing date—Judgment-debtor 
absconding on such date and (3ourt dismis¬ 
sing execution application as infructuous, 
not being able to deal adequately with it 
—Surety held liable 270a 

Cosharers—Difference between co-owner- 
sbip of Mahomedans and joint ownership 
of joint Hindu family explained 315a 

Court-fees Act (7 of 1870), S. 12 (it) — 
Court ordering payment of deficit court- 


Court-fees Act 

fees after decree signed and sealed —Party 
asked to pay court-fees receiving benefit 
under decree—High Court in revision from 
such order can take action under S. 12 (ii) 
before passing final orders 279 

Criminal Procedure Code (6 of 1898), 
S. 35 — Offences of housebreaking with 
intent to commit theft and theft following 
it can be punished with separate and conse. 
cutive sentences 76 

- S. 107 —Proceedings under S. 107 are 

proceedings for the preservation of peace 
and not for the preservation of morals: 2380 

- S. 107 —‘Wrongful act'—S. 107 is to 

be applied against wrong-doers and not also 
against wronged—Magistrate under S. 107 
cannot take action to prevent lawful acts 
which may result in breach of peace owing 
to wrongful acts of others 167fl 

Ss, 110,112 and 145 —Applicability— 
Where substance of information relates to 
disputes relating to land, special provisions 
of S. 145 apply excluding 8. 110 261 

- Ss, 112 and 439 —Magistrate applying 

powers under S. 112 equally to wrong-doers 
as well as to wronged—High Court would 
interfere in revision 167a 

■- Ss. 112 and 107 — How far order 

under S. 112 can exceed information given 
under S. 107 (Qucsre) 1676 

- Ss. 144 and 439 — High Court may 

send for record to satisfy itself that order 
of Magistrate under 8. 144 is not arbitrary 

— Order under 8. 144 made after due and 

careful consideration calls for no interfer¬ 
ence 230a 

- S. 144 — 8. 144 does not require 

Magistrate to uphold rights whether consti¬ 
tutional or otherwise—Disturbance of pub. 
lie tranquility apprehended from certain act 

— Magistrate can direct person to abstain 
from that act even if it is otherwise lawful 

— He is not required to deliberate upon 

rights of parties before acting 2306 

- S. 144 — Even under 8. 144, Magis¬ 
trate’s action should be directed rather 
against wrong-doers than wronged (Obiter) 

167d 

- S. 162 — Statement by accused to 

police—Admissibility—True test laid down 

1850 

- S. 195 — Purpose of 8. 195 explained 

—Offence of forgery committed in relation 
to proceedings before Court, forming part 
of same transaction with offences which 
Court is inquiring — Court can itself 
inquire into offence of forgery and if neces¬ 
sary commit case to Sessions Court 222a 
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Criminal P. C. 

, (i) (o>) — Falsa information 

given to Sub.Inspector — Oomplainfe filed 
by hia auooesaor in office ia valid 164 
“"“5. 2P5 (l) (b) —Mere fact that Magis¬ 
trate gives B” aumtnary doea not bring 
offence in relation to which it ia given 
within S. 195 (l) (b) 65a 

S, 195 (1) (h )—Offence under S. 211, 
I. P. 0. not committed in or in relation to 
any Court—Private person, who is aggriev. 
ed, is entitled to complain of offence 655 

- S. 197 — Inspector of Police comes 

within definition of''subordinate ranks ”in 
amended S. 3 (l), Bombay District Police 
Act — Being liable to be suspended by In¬ 
spector-General under S. 29 (3) of the Act, 
sanction under S. 197, Criminal P. C. is 
not necessary for his prosecution 148 
Ss, 200 and 203 — Magistrate must 
deal with complaint according to provisions 
of S. 200 and Sections following it—There 
is no provision in S. 203 for issue of "0" 
summary 208(X 

-Ss. 203 and 259 — Order dismissing 

complaint under S. 203 or discharging 
accused under S. 259 is not judgment 

(PB) 1935 

-- S. 209 — Committal — Purpose of — 

Scope of S. 208—Magistrate cannot refuse 
to call evidence on behalf of accused merely 
because he would have ample opportunity 
of producing whatever evidence in Sessions 
Court on being committed—Charge of for. 
gery brought in course of proceedings for 
other offences—Accused should be allowed 
to adduce evidence in defence to such 
charge 2225 

-jSs. 24-7 and 439 — Judicial Commis- 

eioner’s Court can set aside acquittal not 
based on merits of case 75 

- S. 250 — Magistrate who has called 

upon complainant to show cause why he 
should not pay compensation retiring before 
final order — Notice upon complainant 
should be discharged 32la 

Ss, 250f 423 and 439 — Sigh Court 
cannot under S. 423 read with S. 439 make 
order for compensation even if, when cause 
bad been shown, High Court were of opi. 
nioD that order for compensation should be 
made 3215 

- Ss. 266, 276, Proviso 3, Cl. (h) _ 

Judicial Commissioner’s Court is "High 
Court" within the meaning of Proviso 3 to 
B. 276 — Judge of that Court sitting in its 
Bessions jurisdiction has power to direct 
special jury to be empanelled under 8. 276, 
Proviso 3,Gl.(b)—Procedure of other High 


Criminal P, C. 

Courts in the matter should be followed 


209W 

“ o. 276 — Judicial Commissioner's 
Court is a Court of Session following pro- 
oedure of High Court 209n 

-— Ss, 276, Proviso 2, and 315, 279— 
Defioiency ooourring after names of persons 
summoned as jurors and present have been 
exhausted by lottery and challenge — Defi¬ 
ciency can be filled only by choosing juror 
from^ among persons present —Persona’even 
qualified cannot be called from outside 
precincts of Court Choosing of jury 
should be continuous process at beginning 
of trial and from persons summoned and 
present in Court at the time of commence¬ 
ment of proceedings—Jury held not to be 
properly constituted and trial held vitiated 
by reason of irregularities in choosing of 




nS. 276, Provisos 3 and 4 — Word 
chosen" means chosen by lob 209c 

-S. 282 (2) — S. 282 (2) contemplates 
addition of juror after trial has begun and 
not before 209? 

- S. 310 — Accused must not be preju¬ 
diced in his trial for subsequent offence by 
recital of previous convictions — State¬ 
ment of accused relating to previous con¬ 
victions and subsequent offence treated as 
a whole and read out at one time to accused 
—Procedure is contrary to S. 310 203a 

Ss, 310 and 511 — There must be 
legally admissible evidence justifying charge 
baaed on previous conviction — This evi. 
donee must fall either under S. 511 
Criminal P. C.,orS. 54, Evidence Act 2035 

-- Ss. 437, 403, Expln., 203 and 259 — 

Scope of S. 437 — Complaint dismissed 
under S. 203 or accused discharged under 

. T Magistrate (of co-ordinate 
jurisdiction) can entertain second com¬ 

plaint on same facts although order of dis¬ 
missal or default is not set aside: 23 S L B 
48 — AI B 1929 Sind 61 = 112 I C 681 
OVBBBULBD (FB) 193^ 

- 8. 439 —Power is discretionary: 3355 

——^ 439 (6) —Accused released under 

D. 562, on probation of good conduct_ 

High Court under 8, 562 (3) setting aside 
th^order and passing sentence in lieu of it 
- High Court cannot be regarded as enhanc¬ 
ing sentence 339a 

I Court” in the Section con¬ 

templates Court itself and not the person, 
ality of the Magistrate 181a 

^57 — Court filing complaint 
under S. 476 — Failure to record express 
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Criminal P. C. 

finding that it is expedient in interest of 
justice that inquiry should be made does 
not invalidate complaint — It is sufficient 
if record shows that Court has applied its 
mind to the question — Omission is cured 
by S. 537 170i» 

_ S. 476D —• Charge framed against 

complainant under S. 211, Penal Code, 
without giving him opportunity to show 
cause why complaint should not be made 
against him — Delay in filing appeal to 
High Court against order of Magistrate 
held should be condoned 786 

——S. 4S8 — Scope—Order under S. 488 
must be one made after careful inquiry — 
Application by wife — Husband offering 

to maintain her—Application cannot be 
dismissed without taking evidence or giving 
finding — What is finding stated 80 

*— —S. 488 (2) — Relations of husband 
and wife existing on the date of application 
—Magistrate can direct husband to pay 
maintenance from date of application until 
expiry of period of iddat — Husband can¬ 
not avoid payment by divorcing his wife in 
middle of proceedings 179 

- S. 488 (3), Proviso —Mere absence of 

application for maintenance within one 
year of order of maintenance does not 
deprive wife of her right of maintenance 
under order for maintenance 180 

- S. 491 — Order of arrest passed under 

Sind Encumbered Estates Act — High 
Court cannot interfere 1556 

■- S. 526 — Extent of High Court’s 

powers of transfer under S. 526 explained 
—Where applicant does not apprehend 
that Magistrate will not deal fairly and 
honestly in deciding questions in dispute, 
case cannot be transferred 238c 

- S, 526 —Convenience and expediency 

that justice should be done is an important 
consideration 222c 

- S. 526 — Grounds of transfer — Fact 

that advocate appearing in the case is the 
official superior of brother of the Magis. 
trabe is not sufficient ground for transfer of 
case 1816 

- Ss. 526 (8) and 107 — ‘Party' in 

S. 526 (8) includes informant under S. 107 

238a 

-S. 526 (8) — Procedure — Magistrate 

doubtful whether person asking for adjourn, 
ment is ‘party* within 8. 526 (8) — Safe 
course is to grant adjournment — Effect of 
refusing adjournment stated 2386 

-S. 530 (q) — “Tries an offender sum. 

maiily" — Meaning — Magistrate trying 


Criminal P. C. 

offence under S. 4. Bombay Gambling Act,, 
summarily — S. 530 (q) applies 341 

-Ss. 636, 537 —Irregularity in consti¬ 
tution of jury is nob irregularity in proceed¬ 
ings before or during trial within the mean¬ 
ing of S. 537—It is in public interest that 
jury must be constituted strictly according tO' 
law — Material irregularity in constitutloD 
of jury affects constitution of Court and its 
competence and vitiates the trial 209r 
--S. 552 — Order sufficient to meet pur¬ 
poses of S. 552— Ex parte warrant should 
not be issued 152a- 

-S. 552 — Scope and object of S. 552 

explained—Detention of girl not specifically 
alleged to be for unlawful purposes— 
Guardian’s remedy to demand custody is by 
application under S. 25, Guardians and 
Wards Act — In absence of allegation that 
detention is for unlawful purposes, Magis- 
trate should not assume jurisdiction and 
grant relief under 8. 552 162c 

-5. 562 (l-A )—Youthful offender aged 

17 to 19 committing offences under Ss. 389 
and 457, Penal Code — Offender unable to 
give sureties and possessing no property of 
his own — Proper course held was to 
admonish him for offence under 8. 380 and 
to sentence him to imprisonment till rising 
of Court for offence under 8. 457 260 


Criminal Trial—Appreciation of evidence 
—Accused can be convicted only on evidence 
produced by prosecution and not on state¬ 
ment made by co-accused — Statement by 
accused can be used against his co-acoused, 
only if it is confession within the mean¬ 
ing of S. 30, Evidence Act 130a 

-Charge to jury—Misdirection—Judge 

exhorting to jury that whole city and com¬ 
mercial world is watching their verdict 
—It amounts to clear direction to convict 
and amounts to misdirection 209/ 


-Complaint—Complaint dismissed and 

accused discharged — Second complaint on 
same facts cannot be entertained by another 
Magistrate ^ Remedy of aggrieved com¬ 
plainant is to move superior Court for 
further enquiry 38 

-Duty of prosecution — Prosecution 

must fully prove guilt of accused—Merely 
proving prima facie case is not sufficient 

209tf 

-Evidence — Extent to which accused 

can be allowed to bring evidence 238(i 

-Evidence—Appreciation of — What a 

witness does not say is not substantive 
evidence on which the accused person can 
be convicted 13^^ 
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- Beporb of investigatiioD or inquiry 
ordered by Magistrate—Magistrate should 
exercise bis own independent judgment 

2086 

—Eevision — Questions of facts not 
disputed in lower Court cannot bo allowed 
to be introduced in revision 337a 

-Bevision—Jurisdiction should be used 

sparingly—Careful and proper order of 
trying Magistrate should not be interfered 
with merely on conflict of views upon evi. 
•dence 71 

-Bevision—High Court cannot convert 

acquittal into conviction 676 

-Sessions trial — Appeal — Sentence 

passed by Judge of Judicial Commissioner's 
Court sitting in its Sessions jurisdiction— 
Appeal lies to Judicial Commissioner's Court 
on point of law only 209a 

-Summons—Case under 8. 498, Penal 

Code—Accused being women — Summons 
should be issued in first instance instead of 
warrant 342 

-Transfer — Fact that Magistrate 

wrongly admitted evidence is not ground 
for transfer of case 238/ 

-Trial by jury — Judge putting on 

accused burden of proving their innocence 
—It amounts to error of law — Error 
colouring whole charge to jury and finding 
expression in specific misdirections — Ac. 
cused are bound to be prejudiced and verdict 
and convictions should not be allowed to 
stand ■ 2096 

-Trial by jury—Misdirection—Judge by 

his charge leading jury to believe that 
burden of proof on prosecution and on 
■defence is on same footing—It amounts to 
misdirection 209/ 

-Trial by jury—Misdirection — Judge 

nob sufGciently distinguishing cases of 
individual accused which are widely difl'erent 
—It amounts to misdirection 209^ 

-Trial by jury—Charge to jury—Duty 

of Judge—In case depending upon circnm. 
stantial evidence Judge should point out 
to jury that verdict of guilty is proper only 
if inference of guilt can reasonably be drawn 
from facts proved—Inference of guilt must 
be the only inference possible from circum. 
stances 2092 

-Trial by jury—Misdirection—Powers 

of Judicial Commissioner’s Court—Judicial 
■Commissioner’s Court, on appeal, can order 
retrial or can itself dispose of case—Where 
however case is such that gnilt of accused 
should be decided by Judge and jury, who 
have personally seen witnesses and heard 


Criminal Trial 

their evidence, Judicial Commissioner's 
Court should not decide case on paper 
record—Retrial is the proper course 2094 

-Trial by jury — Betrial — Sufficient 

evidence on record on which jury can 
reasonably arrive at verdict of guilt—Mere 
fact that they might come* to contrary 
conclusion is not sufficient reason for Judi¬ 
cial Commissioner’s Court to acquit accused 

209^ 

Custom —■ Manuals of Customary Law 
prepared from official sources are of great 
authority 2630 

-(Punjab)—There is no presumption in 

favour of parties being governed by custo* 
mary law—Custom has to be proved : 263a 

-Migration—Agricultural tribe migrat- 

ing to new colony continues bo be governed 
by custom of place from where it migrated 
(Obiter) 2636 

-Migration — Jat agriculturists of 

Gurdaspur District of Punjab migrating to 
Sind nnder colonization scheme to cultivate 
land are governed by Punjab Customary 
law—Widows and daughters are excluded 
by sons—Widow loses her right of mainten¬ 
ance by remarriage 2634 

*-Muslim agriculturists desiring to give 

up customs and to follow Mahomedan law 
can do so by declaration fPer Tyabji J.) 

263/ 

Debtor and Creditor —Right to recover 

debt devolving on sons jointly—They can 
file only one suit against their debtor — 
Some of them cannot split cause of action 
and sue for their share only 1736 

Decree — Compromise decree by mother 
on behalf of minors—Minors on attaining 
majority not suing to set it aside within 
time cannot challenge its validity and bind, 
ing force 251a 

Deed — Recital s— Binding effect — Gift_ 

Becitals as to possession of gifted property 
are binding on donor’s heirs 96 

Dekkhan Agriculturists' Relief Act (17 
of 1879)^ S. 21 —Plea of being agriculturist 
can be raised in execution in spite of provi. 
sion in decree that judgment.debtor would 
not raise such plea 160 

- S. 22 —General words in surety bond 

that if amount of bond was not satisfied 
surety’s property would be liable, held 
could not be construed bo create mortgage 
or charge 08a 

—Judgment.debtor non.agricnl- 
turist— Decree sought to be executed against 
his legal representative who is agriculturist 
—Latter can take advantage of S. 22 : 686 
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Dekkhan Agriculturists’ Relief Act 

- 5 . 22 — Appellate Court should not 

give direction to Collector in the absence of 
such application before lower Court 68c 
*EaS8ment—Proof—Exercise of right with 
becessary animus must be proved—Animus 
—Inconsistent pleas—Claim for right of 
easement — Evidence showing plaintiff to 
be owner of land—Evidence destroys plain, 
tiff's case, one plea being fatal to other: 110 
-Light and air—Right of owner of domi¬ 
nant heritage—He has no absolute right to 
access of light and air—He cannot claim 
compensation by way of injunction or 
otherwise in absence of substantial damage 
—Substantial damage must be diminution 
of value of dominant heritage, of its utility 
and material interference with physical 
comfort of persons using it 39a 

-Light and air— Reference to reported 

case is of little value — Whether dis- 
turbance of easement amounts to nuisance 
depends on facts of each case ^Reference 
to English statutes and decisions is of 
little practical use 396 

-Light and air — Plaintiff seeking in¬ 
junction restraining defendant from inter, 
fering with his right—Court can in proper 
case direct enquiry as to damages although 
refusing injunction 39c 

-Rights of lessee—Leasee of site con. 

structing house on it—Easements of light 
and air and support acquired by him enure 
to bis benefft alone—Acquisition of right 
of way or right to flow water enures to 
beneflt of owner of site 39<2 

Equity — Justice, equity and good con. 
science—Meaning of—Justice, equity and 
good conscience mean nothing more than 
the rules of English law so far as they are 
applicable to Indian society and circum¬ 
stances in the country 125c2 

*£yidenoe—Expert evidence—Telephony 
is science or art — Evidence on matters 
regarding telephony of witnesses bolding 
diploma in telephony and engineering is 
not only relevant as expert evidence but is 
also of great weight 2456 

■ A Court of appeal will not prefer its 
own appreciation of the oral evidence to 
that of the trial Judge 234c 

’’Evidenoe Act (l of 1872), Ss. 10 and 25 
—Statement to police by conspirator in. 
criminating himself or others is not admis- 
sible — S. 10 does not avoid operation of 
8. 25, Evidence Act or S. 162, Criminal 
P. C. 185a 

* S> 10 —S. 10 refers to common inten. 

tion in future and not to one in past: 1856 
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-S. 15 —Scope—S. 15 is not so wide as 

to make admissible hearsay evidence or 
evidence of facts discovered by investigat- 
ing officer and not properly proved—Judge 
should point out to jury facts in favour as 
well as against accused 209A 

* - S. S2 (3 )—Statement to immediate 

advantage of maker when be made it— 
Fact that more remotely it was against his 
interest does not make it admissible under 
Section 32 (3) 145c 

-S. 32 (5) and (7 )—Mere statement 

as to status in will by deceased and not 
relating to any transaction does not fall 

either under cl. (7) or under ol. 5 1456 

• - S. 92 — Oral evidence to show that 

written contract is not binding is not ad. 
missible 299 

- S. 92, Prov. 6 — Scope — Document 

executed by agriculturist as sale deed alleged 
to be in reality mortgage — In suit for 
redemption executant proved not to be 
agriculturist—As between parties to trans- 
action, direct or circumstantial evidence to 
prove that deed was mortgage and not sale 
is inadmissible—As against persons not 
parties to deed executant can show that 
document purports to be mortgage 200 

- S, 105 —Even in a case to which Sec. 

105 applies, accused is entitled to acquittal, 
if prosecution has not proved the offence 
and there is reasonable doubt as to guilt 
of accused 209d 

- S. 106 —Instrument hired by person 

being in his exclusive possession^Instru- 
ment damaged—Onus is on him to prove 
that it was case of ordinary wear and tear 
and not of carelessness 245a 

- S. 106 —Scope—S. 106 cannot be used 

to place upon accused burden of proving 
their innocence 209c 

- S. 114 —Mother and daughter dying 

together in earthquake—In the absence of 
evidence no presumption can be drawn that 
mother died flrst 2346 

-S. 114 —Woman sleeping in room con¬ 
taining two cots—8. 114 does not justify 
Court in presuming that her husband must 
have slept on other cot on particular night 

130d 

Hindu Lav — Damdupat — Fresh bond 
passed by debtor for aggregate amount of 
principal and interest due under old bond 
—Principal for purpose of rule of dam¬ 
dupat is amount of fresh hond 113s 

-Debts— Father — Father mortgaging 

joint family property—Debts not proved 
to be for illegal or immoral purpose—^Pro- 
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Hindu Law 

perty sold in execution and sale—Sons can¬ 
not challenge sale 297 

■ —Debts—Father — Debts incurred by 
father — Subsequent partition between 
gather and sons—Suit after partition for 
debts against father—On father’s death 
sons made parties as representatives—Pro. 
perty fallen to share of sons is liable for 

2580 

Joint family—Minor coparcener can¬ 
not bring suit for accounts of ancestral 
property in hands of third person without 
joining manager as co-plaintiff—Fact that 
manager is joined as defendant does not 
avoid difficulty 289 

Joint family business—Mere fact that 
father carrying on contracting bnsiness 
has performed his ordinary duties of father 
by feeding, clothing, educating and setting 
up his sons in business does not raise pre- 
sumption that he made his business joint 
family business 145a 

-Marriage—Doctrine of factum valet— 

Marriage of minor girl performed by per. 
forming all ceremonies necessary to consti- 
tute valid marriage—Fact that marriage 
■was performed without consent of paternal 
uncle and in defiance of injunction of Court 
would not invalidate marriage—Doctrine 
of faotnm valet applies 157a 

—• Marriage — Hestitution of conjugal 
rights—Its grant is matter of judicial dis¬ 
cretion—Declaration that marriage is valid 
.is not necessarily followed by decree for 
restitution 157f> 

■-Partition — Burden of proof — Two 

brothers in joint Hindu family joint in 
food, worship and estate with their father 
till bis death and continuing to be so for 
some years after bis death—Presumption 
is that they continued to be joint even sub. 
eequently—Person alleging that they bad 
separated must prove separation or parti. 
tioD llda 

-Partition—Proof of—Principles relat. 

ing to partition in joint Hindu family enu- 
merated — No document on record clearly 
indicating intention to separate and hold 
property in severalty—Question as to whe¬ 
ther there has been separation between 
members is to be decided on evidence in 
each case—Solitary abstract acts on part 
of members do not affect severance of 
status 113i 

-Partition—Suit by minor — Minor 

member can sue for partition not only in 
case of waste but also when circumstances 
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are such as would render it for his benefit 
that his share should be divided 113c 

Partition—Mother’s share—In case of 
partition between sons, mother is entitled 
to a share equal to that of a son—Value of 
stridban received by her is to be deducted 
from her share—No deduction can be made 
in respect of property inherited by her 
from her parents 113/ 

-Succession — Sfcridhana — Maiden — 

Step.brother succeeds in preference to un¬ 
married sister 234d 

Income-tax — Mutual society—Company 
held not mutual society 293d 

Income-tax Act (ll of 1922), Ss. 2 (4) 
and 10 — Measurement fees realized by 
Karachi Chamber of Commerce from its 
members are not profits of business within 
the meaning of Ss. 2 (4) and 10 and are 
Bot taxable income 305 

S. 10 —Mutual society—Shareholders 
of insurance company and its policy-holders 
different entities—Company is not mutual 
insurance society merely because part of 
policy moneys is divided among subscribers 

. 30ld 

S. 10 — Mutual society — Policy, 
holders and shareholders of insurance com. 
pany distinct—Company is not mutual 

2966 

os* 10f 22 (^/“Assessee carrying on 
money-lending business and owning im. 
movable property advancing Bs. 30,000 on 
mortgage of property — Property subse. 
quently purchased by assessea and dealt 
with as an owner—Assessee selling off pro. 
perty after some years for Es. 24,500 and 
showing it for the first time in subsequent 
year’s account as an item of his money- 
lending business, and claiming credit for 

loss sustained by him on the deal_Held 

that Income-tax Officer was justified in 
inferring that assessee had purchased tho 
property outright—That it was not open to 
him to treat the purchase as part of his 
money-lending business gj 

j S. 26 (2 )—Motor company terminat¬ 
ing agency for sale granted to firm A and 
giving it to assessee firm from Ist January 
—After 21 days firm A selling to assessee 
firm all its business as going concern and 
assessee firm taking charge of that business 

—Assessee firm held could be taxed as sue. 
oesBor g 

S. 69, Buies under, B. 52—High Court 


can find, as question^ of law, whether on 

facts found society is dividing society : 301a 
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Income-tax Act 
- S. 69, Buies under, B. 31 —E. 31 ap¬ 
plies to business of dividing (insurance) 
society—Benefit payable by Benefit Insur¬ 
ance Company not fixed but varying ac¬ 
cording to contributions of subscribers and 
other members—Business of company held 
■dividing society business 301c 

- S, 69, Buies under, R. 81 —Sums pay¬ 
able to policy-holders of insurance company 
not fixed beforehand bub varying according 
to yearly collections—Business is dividing 
society insurance business—B. 31 applies 

296a 

- S. 69 (3), Rules under^ R. 81 — 

"Dividing Society" in R. 31 means "Divid¬ 
ing Insurance Society.” 2936 

- S 69 (3), Rules, under, R. 81 —Divid¬ 
ing society business—On facts, business of 
company held dividing society business 
within the meaning of B. 31 293c 

- S. 66 — Question of law — Question 

whether facts found bring aasessee’s busi¬ 
ness within B. 31 framed under S. 59 (3) 
as dividing society business is question of 
law — High Court can consider it even if 
not specifically referred to by Commis¬ 
sioner 293a 

*- S. 66 (2) — Fee of Rs. 100 is part of 

costs of reference by assessee and part of 
cost of reference by commissioner and 
therefore falls within the terms of 'costs’ as 
used in S. 66 (6)—Assessee unsuccessful in 
reference — His contentions shown to be 
wrong — Taxed costs will not be set off 
against fee of Ba. 100 paid under S. 66 (2) 

364 

--5. 66 (2) — Another question of law 

arising from case stated by Commissioner 
—High Court can decide it 3016 

- S. 66 (3), (2), (6 )—Costs payable by 

assessee need not be paid from or limited 
to Rs. 100 deposited under S. 66 (2)— 
Costs are in discretion of Court 3186 

Income-tax Rules* B. 31 —Insurance Com. 
pany doing dividing society business held 
came within R. 31 and could not be said to 
be mutual society exempted from tax 363a 

- B. 31 —R. 31 is not ultra vires 3636 

Insurance—Avoidance of contract—Fraud 
— What amounts to— Wilful omission of 
material facta in the insurance proposal 
and declaration amounts to fraud and com. 
pany can avoid the contract 254 

Interpretation of Statutes — Statement 
of Objects and Reasons—While interpret, 
ing a statute it is not permissible to make 
reference to statement of Objects and Rea¬ 
sons which preceded the passing of it, as 


Interpretation of Statutes 
throwing light on the interpretation to be 
placed on it — The interpretation and the 
intention of the Legislature must be wrest¬ 
ed from the language of the statute itself 

r . . - 134a 

Jurisdiction — Administration suit — 

Court-fees payable determine jurisdiction 
of Court—Subject-matter valued for court- 
fees at sum below Rs. 5000—Plaint return¬ 
ed by First Class Subordinate Judge for 
presentation to proper Court — Appeal 
against his order lies to District Court and 
not to High Court 305 

Karachi City Municipal Act (17 of 
1933), Ss 16 and 17 —Tribunals constitut¬ 
ed under new Act are special — Questions 
determined by Judges are as persona de. 
signata and not as Courts 165 

Karachi Small Cause Courts Act 
1929), Ss. 26 and 28 —Distress—Principle 
of KngUsh law — Applicability — Goods 
attached under order of Court in execution 
of decree are in custodia legis and cannot 
be distrained for rent by landlord upon his 
premises 276a 

S. 28 —Scope—Term ‘owner’ includes 
equitable owner 127 

Land Acquisition Act (1 of 189d,), S. 31 
(2), Provisos —Upon acquisition of certain 
land, daughters of owner claiming share in 
compensation— Collector’s apportionment 
not being accepted, Collector making re¬ 
ference to Court— Daughters and their 
assignees appearing and assignment by 
consent recognized by Court — Claim of 
assignees for share in compensation adjudi¬ 
cated upon and rejected—Order not appeal¬ 
ed against—Assignees held could not bring 
separate suit for share in compensation 

66a 

- S. 64 — Order relating to distribution 

of compensation money—Appeal lies under 
Civil Procedure Code 666 

Legal Practitioner— Parties to reference 
agreeing in award to pay certain amount 
to legal adviser of arbitrator as fees—Legal 
adviser cannot sue to recover the same 

126e 

Limitation Act (9 of 1908), 8.19 — Aok. 
nowledgment—What amounts to—Beoitalfl 
in reference to arbitration admitting liabi¬ 
lity to pay debt amount to sufficient ack¬ 
nowledgment so as to extend period of 
limitation 113d 

- S. 22 —Substitution of party—Distinc¬ 
tion between alteration amounting to mis¬ 
description and substitution— Amendment 
seeking to substitute one legal entity for 



Limitation Act 

■another cannot bo allowed after limitation 

. . .. 172a 

Art. so — Demand” — Essentials of, 
stated—Deposit payable to more than one 
person—Demand must be made by person 
in position to give legal discharge on behalf 
of himself and others—Demand not addres¬ 
sed to depositee directly but merely made 
in written statement in suit to which claim¬ 
ant and depositee are co-defendants is not 
demand contemplated by Art. 60 173a 

“* accordance with 
law —• Application dated 1.2.32 though 
omitting to mention previous application of 
6.2..29 and on face of it barred by time, 
admitted by Court and notices ordered to 
be issued — Subsequent application of 
6-12-32 also omitting reference to applica¬ 
tion of 5-2.29 bub subsequently sought to 
be amended — Application of 1-2-32 held 
not in accordance with law—Application of 
8.12.32 held time-barred 272 

*-74^^* 735 (7j — Instalment decree 

containing default clause that upon non. 
payment of instalments on due dates whole 
balance would be payable— Decree-holder 
lailing to enforce default clause — He can¬ 
not be called upon to prove condonation of 
default clause — His right to instalments 
due to him within three years of applica¬ 
tion for execution is not barred 49 

Dffahomedan Law — Conversion — Minor 
girl below 18 bub above 15, i. e. age of mino. 
xity under Mahomedan law, can become 
Talidly converted to Mahomedanism if she 
has done so willingly and with understand¬ 
ing , 3Ha 

-Hiba-bil-iwaz presupposes valid hiba 

9a 

-Personal law of succession of employee 

cannot be changed by agreement with em- 
^loyer 107 } 

—I—Sucoession—Rule of succession is ac¬ 
cording to personal law except when law is 
ousted by prevailing custom — Persona 
claiming to be bound by custom must be 
shown bo have definitely claimed to be out- 
flide system of personal law (Per Tyahji J.) 

263d 

-Wakf—Validity—Reservation of inte. 

rest by settlor — Interest reserved by way 
of remuneration as mutwalli — Remunera¬ 
tion how assessed—If such interest reserved 
as remuneration absolves excessive part of 
income of properties, wakf is invalid 322a 

-Wakf—Validity in part—If dedicated 

property is separable and settlor does nob 
reserve interest in specific property, wakf 

1939 Indexes (Bind)—8 {4pp.) 
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Mahomedan Law 

as to that property is valid 3226 

Wakf — Creation — Deed failing in 
great part as Wakfnama — Whether such 
deed can be held good as valid testamen¬ 
tary disposition depends upon its oonatruc- 

^ 322(3 

Wakf — Shiah law — Enjoyment of 
entire usufruct of wakf property exclusively 
reserved to owners, who are Shiahs, during 
their lifetime — Right of relations to com. 

mence after death of respective owners_ 

Wakifs and after them their descendants 
and heirs to have right of residence in the 
wakf property-Wakf is wholly void 226 

Master and aervant—Managers of temple, 

by agreement, given discretion to dismiss 
pujari — They can dismiss pujari without 
hearing him and without giving reasons 
provided they act fairly and honestly in 
exercise of their discretion 2516 

Minor—Guardian—Minor under 18 years 
but old enough to understand nature of his 
or her acts can change his or her reli¬ 
gion in spite of father's power of general 
control over education —Custody of minor 
will be determined according to welfare 
and interest of minor — Rather does nob 

lose right of custody even if he or child 
changes religion gji t 

Motor Vehicles Act (8 of 1914), 5 ,16 — 
Rules under, Rr. 31 and 33—Person carry¬ 
ing passengers from outside British terri. 
tory into British territory in his bus for 
hire without registration does ply it in 

British territory and contravenes Rr. 31 
and 33 

Negotiable Instruments Act (26 of 1881), 

^ Promissory note—Requirements of 
—A document to be promissory note must 
not only be such in form but must also be 
intended to be negotiable — Acknowledg¬ 
ment executed by defendant in false name 
of wife of state of account between her 
husband and defendant nob intended to 
leave their custody is not a promissory note 
Art. 73, Limitation Act, does not apply 

281fi 

Partition — Allotment — Alienees of co 
owners should get, as far as possible, whab 
their vendors sold or purported to sell to 
them—Estate not large enough for alienees 
to get from their vendors’ share all they 
purported to sell to them — Same piece of 
land nob sold twice over — Principle of 
priority of first purchaser over subsequent 
purchaser does not apply 325 - 

Partnership Act (9 of 1932), S. 69 _ 
Objection regarding registration can be 
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Partnership Act 

allowed to be taken for first time in appeal 

206a 

- Ss, 69 and 74 — Suit by unregistered 

firm for rent due before October 1933 is 
saved by S. 74 2066 

Penal Code (46 of I860), S. 76 — Mere 
attempt to commit offence under Chap. 12 
or Chap. 17 does not bring into operation 
Section 75 207 

- Ss. 182 and 211 — Scope of S. 211 — 

Information to police given by accused 
leading to arrest of third person on murder 
charge—Third person discharged—Accused 
alleged to be responsible for proceedings 
against third person — Accused held guilty 
under S. 211 and not S. 182 274a 

- S. 182 — Scope — S. 182 applies to 

cases of false information given to police 
during investigation 2746 

- Ss. 186, 379 — Eeceiver appointed by 

Court taking possession of corn in posses, 
sion of third party — Third party retaking 
possession peacefully and obstructing recei- 
ver — Such act does not constitute offence 
under S. 379 or S. 186 333 

- S. 191 —Accused making two oonfiiot- 

ing statements in criminal trial one of 
which was false—No charge framed against 
him in the alternative under S. 236, Crimi. 
nal P. 0. — No evidence to show, other 
than statement of accused himself, which 
of two statements was true — Magistrate 
deciding that one of the statements was 
false relying on statement of accused him. 
self—Conviction held could not be sustained 

170a 

- S. 211 —Magistrate intending to make 

charge against complainant of offence under 
S. 211 — Complaint which he holds to be 
false must be first verified and dealt with 
under S. 200, Criminal P. C. 78a 

- Ss. 299, 300 — In deciding whether 

offence is culpable homicide amounting to 
or not amounting to murder Court should 
turn to the words of Sections themselves, 
rather than to judicial pronouncements — 
Distinction between the two pointed out— 
Good working rule to the judiciary in the 
Province provided 67a 

- S. 300, Exception 1 — In deciding 

whether provocation was grave and sudden, 
the Court will consider whether it was such 
as to deprive an ordinary man of the class 
or community to which offender belongs of 
power of self-control — But particular ido. 
synoraoies of accused will not be considered 

182 

- Ss, 802, 201 — Statements by accused 


Penal Code 

to police relied on by prosecution to convioir 
them of offence under S. 201 cannot be used 
to prove case of murder—Prosecution rely¬ 
ing on statements for conviction under 
S. 201 — They must prove their falsity by 
other evidence 1306 

- Ss. 302, 201 — Accused tried for mur¬ 
der or for offence under S. 201 in the alter, 
native — Pirst information report by one 
accused, which incriminates him and which 
is in nature of confession, is inadmissible 
in evidence to convict accused either under 
S. 302 or S. 201 130c 

- S. 363 — Girl going to institution 

with mother’s consent—Mother afterwards 
changing mind—Detention of girl by insti. 
tution does not amount to kidnapping: 1626 

-5. 379 — Cases of cattle theft in com. 

munity depending much on cattle should 
not be leniently treated 3396' 

*- Ss. 403,406 and 417 —Potato-grower 

mortgaging bis crop to commission agent 
to secure to latter sale of crop and his 
commission — Sale by grower to another 
agent in breach of this contract does not 
amount to offence under S. 403 or S. 40& 
or S. 417 48 

- Ss. 403, 420 — Partner can be con¬ 
victed of criminal breach of trust in respect 
of partnership property—But if chief mat. 
ter in dispute between complainant and 
accused is dispute between partners and 
allegations under Ss. 403 and 420 are made- 
merely to squeeze out money from accused, 
dismissal being of civil nature, criminal 
complaint does not lie 21 

- S. 406 —Trust receipt defined—Buyer 

obtaining from seller documents of title of 
goods on certain terms and conditions— If 
buyer deals dishonestly with goods in vio. 
lation of conditions with guilty intent, he 
comes under S. 405—Term in trust receipt 
that buyer should pay interest on purchase 
price—Buyer committing default — Trust 
receipt held not valid declaration of trust' 

— Question between parlies being one of 

civil nature case held did not fall under 
Section 405 27 

-5. 405 —Trust— Trust receipt— Pro¬ 
perty whether passes to purchaser — 
Decisive test in cases of breach of trust —' 
Bequisite criminal intent how ascertained 

— Buyer under trust receipt when guilty 
of criminal breach of trust stated— Tonne 
of trust receipt not intended to be strictly 
complied but taken as securing payment on 
due date— Buyer committing default 
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Penal Code 

payment held oould not be said to have 
criminal intent under S. 406 la 

—— S. 489-D — Accused found in posses, 
sion of instruments or materials for pur. 
poses of being used for counterfeiting—He 
is guilty under Sec. 489.D even though 
instruments found were not all articles 
required for counterfeiting 190 

Pleadings—New defence raised which cuts 
at the root of proceedings and which does 
not arise from pleadings—Pleadings should 
be amended and proceedings conducted in 
fair and proper manner 137^ 

Practice—Admission of documents—Duty 
of Courts — Papers in unsorted bundle 
should not be accepted or exhibited with, 
out determining their admissibility 177i 

-New plea in revision — A plea based 

on facts but not raised nor argued in the 
lower Court cannot be raised for the first 
time in revision 1256 

Presidency Towns Insolvency Act (3 of 
1909)^ S. 67 — Official Assignee establish¬ 
ing that transaction within contemplation 
of S. 57 took place after commencement of 
insolvency—Onus lies on person seeking to 
uphold transaction to prove that it took 
place before adjudication and that he had 
no notice of presentation of petition 361 
Promissory Note — Suit on — Surviving 
coparcener of holder of note cannot sue 
upon it 144 

*Provideiit Fund — Private company — 
Provident fund moneys are part of estate of 
deceased employee and pass on his death 
to his heirs according to his personal law 
of succession 107o 

Provident Funds Act (19 of 1926), S, 5 

— S. 5 does not apply to funds of private 

company 107d 

- S. 6 —Employee’s personal law of sue. 

cession whether ousted in favour of nominee 
( Queer e) 107e 

- S. 6 (2 )—Amount of Provident Fund 

standing in name of depositor remains his 
property till his death—It does not vest in 
nominee at time of nomination— Nominee 
takes by succession and is not entitled to 
get suooessioD certificate without payment 
of court-fee payable under Art. 12, Court- 
fees Act 52 

Provincial Insolvency Act (6 of 1920), 
Ss. 3 and 76 —Subordinate Court of First 
or Second Class invested with insolvency 
jurisdiction is subordinate to District Court 
for appeal which cannot be entertained in 
High Court 221a 

— ' 5. 76 (2) and (3)^B having G and^ 


Provincial Insolvency Act 

as partners in certain contract— 0 and K 
in separate suits for settlement of partner, 
ship accounts obtaining decrees— Pending 
suits, B becoming insolvent —> Application 
by unsecured creditor for determination 
whether money recovered under contract 
should be paid to K solely— G made party 
— Trial Court deciding in favour oi G — 
Appeal against — G not made party — 
Appeal by G against order not making him 
party—Appeal held premature and incom. 
patent as leave of District Judge was not 
obtained 45 

Provincial Small Cause Courts Act (9 of 
1887), Preamble — Difference between old 
and present Act explained 35a 

*- Sch. 2 — Municipalities’ right to 

recover taxes is not excluded 85c 

Registration Act (16 of 1908), S. 17 — 
Mere statement by owner that be had 
given his property worth more than Rs. 100 
to another does not effect valid transfer 
which requires registered instrument 

1286 

Revision — Interference — Judge setting 
aside order passed by his predecessor and 
thus usurping appellate jurisdiction which 
he does not posserss — Court of Judicial 
Commissioner can set aside order in revision 

137c 

Second Appeal—Question of law — Whe- 
ther conclusions of law arising from facts 
are correct or not is question of law 97a 
Shipping — Bill of lading — Liability of 
shipping compay — M purchasing bags of 
foodstuffs and putting them in lighter for 
transhipment in ship due to arrive next 
day—Ship not arriving as expected and M 
ID anticipation of her arrival obtaining 
from manager of shipping company bills of 
lading duly filled— Bills of lading pledged 
by M with Bank and Es. 6000 obtained— 
M absconding subsequently — Bank suing 
shipping company, its Manager, and unpaid 
vendors for realizatioi? of amount — Ship¬ 
ping company held owed duty to bank of 
not issuing bill of lading unless goods were 
on board — Principle of estoppel held 
applied and shipping company were bound 
by statements made in bill of lading to the 
effect that the goods were received onboard 
and they were liable to compensate bank 
for loss caused by their action — Question 
of fraud did not affect rights of bank — No 
valid charge held created in favour of 
bank by pledging of false bills of lading — 
Bank held had no claim against goods or 
against unpaid vendors 225a 
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Shipping 

-Bill of lading — Bill of lading dedned 

— Possession of bill of lading is equivalent 
to possession of goods specified therein — 
On transfer of bill of lading by way of sale, 
mortgage or pledge, property in goods 
passed to transferee—This applies however 
only to true bill of lading and not to falsa 
bill of lading, to goods shipped and not to 
goods intended to be shipped — In order 
that bill of lading should operate as docu¬ 
ment of title, goods must be on board as it 
certifies 2256 

Sind Encumbered Estates Act (20 of 
1896) — Scheme of the Act does not con¬ 
template that the Court should oust the 
jurisdiction of the Manager on matters 
which the Legislature has declared to be 
within his sole competence 866 

- Ss. 5, 10 and 12 — Unjustified claim 

to property does not oust manager’s power 
under S. 10 — Order of mangement under 
S. 8 implies inquiry as to property and deci¬ 
sion thereon —Property shown in revenue 
records as belonging to zamindar also 
included in notification under S. 12—Third 
person disputing zamindar’s title to pro¬ 
perty—Presumption under S. 135.J, Land 
Revenue Code— Property can be regarded 
as property in management under S.IO: 155d 

-S, 9 (2) — Suit to compel manager to 

recognize transferee or assignee of admitted 
elaim falls within prohibition under S. 9 (2) 

36 a 

- S, 10 — Power of arrest — Manager 

ordering arrest must mention Section under 
which order is made and survey numbers 
in respect of which sums are due 155a 

-S. 10 — General principle in S. 4 of 

Repealing Act of 1938 and S. 6.A, General 
Clauses Act, stated — S. 10, Sind Encum¬ 
bered Estates Act, as it stands now relates 
to rents, profits and other sums in respect 
of property under management 155c 

-5. 29 — Mortgage decree obtained 

against person who is zamindar within 
S. 29 and execution taken out—Judgment, 
debtor dying during pendency of execution 
—■ It is open to his legal representative to 
raise objection that in view of death of 
judgment-debtor and provisions of S. 29, 
decree is no longer executable against 
mortgaged property 142 

Specific Relief Act (1 of 1877), S, 42 — 
Suit for declaration that plaintiff and 
defendants as heirs of deceased were en¬ 
titled to shares in money lying to credit of 
deceased in hands of Provident Trust which 
was not made party and for injunction 


Specific Relief Act 

restraining defendants from receiving it *— 
S. 42 is no bar to maintainability of suit— 
Amendment of plaint by addition of prayer 
for administration does not change nature 
of suit 107a 

- S. 42 — Relief under S. 42 cannot be 

granted against colluding defendant added 
only to ground suit against other defen¬ 
dant, when suit dismissed as to latter: 36o 
Trade Unions Act (16 of 1926), S. 18^ 
Scope—S. 18 does not afford immunity to 
a trade union or to an officer thereof for an 
act of deliberate trespass 2566 

Transfer of Property Act (4 of 1882), 
Ss. 5 and 130 —Dissolution of partnership 
— Certain partners paid off and in return 
assigning their interest in assets of partner- 
ship to remaining partners—This amounts 
to transfer — Assignment to those remain, 
ing partners of debt due to firm can only 
be made by writing signed by other 
partners 288 

- S, 53 —Fraudulent transfer— Suit by 

trustee for declaration that property is not 
liable to be sold in execution being trans- 
ferred in trust by judgment-debtor — 
Attaching creditor can plead in defence 
that transfer is fraudulent 976 

- S. 63 — Defrauding one creditor is 

sufficient to attract operation of Sec. 53 — 
Test to be applied to oases falling under 
S. 53 stated— S. 53 applies to oases where 
transferor prefers himself toother creditors 

970 

Trespass — Lawful entry — Barden of 
proof —Employees housed by employer in 
houses built on his land for convenience of 
trade are mere licensees— Stranger enter, 
ing upon such land without employer’s 
permission must prove that his entry was 
justified 2d6c 

Trust—Trust receipt — Nature — Trust 
receipts are not intended to pass the pro¬ 
perty in the goods purchased, but to give the 
purchaser a limited right of disposal pend- 
ing the payment of full purchase price 
(Obiter) 16 

Will—Disposition of property— Property 
not disposed by testator falls into residue 
of his estate 322d 

-Proof— Parol evidence of lost or sup¬ 
pressed will is admissible—It is not neces- 
sary that parol evidence must be such as 
to allow will to be enunciated and declared 
in its entirety — If witness can speak with 
adequate recollection as regards some 
bequests, will does not fail even if he can- 
not remember other bequests 86 
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Davis J. C. 

Muhammad Ashfaq Imam lllahi — 

Complainant — Applicant;. 

V. 

Motiram Manghanmal Advani — 

Accused — Opponent. 
Criminal Eevn. Appln. No. 3 o£ 1938, 
Decided on 30th May 1938, from order of 
Addl. City Magistrate, 21st December 1937, 

(a) Penal Code (I860), S. 405 — Trust — 
Trust receipt •— Property whether passes to 
purchaser — Decisive test in cases of breach of 
trust—Requisite criminal intent how ascertain¬ 
ed — Buyer under trust receipt when guilty of 
criminal breach of trust stated—Terms of trust 
receipt not intended to be strictly complied but 
taken as securing payment on due date—Buyer 
eommitting default in payment held could not 
Jbe said to have criminal intent under S. 405. 

The question whether the property in the goods 
has or has not passed to the purchaser under a 
trust receipt is relevant to the decision of cases 
under S, 406 or S. 409, but it is not necessarily 
■decisive. The decisive test is whether there was an 
«ntrustment within the meaning of S. 405, and the 
necessary criminal intent. The property in the 
goods may have passed to the purchaser; he is 
therefore the legal owner but he may nevertheless 
■constitute himself a trustee of these goods for 
another, including the seller, who thereby becomes 
the beneficial owner. The proposition however that 
a man cannot commit criminal breach of trust of 
his own property requires some qualification. It is 
true, provided the person is the legal and beneficial 
•owner, and the whole aggregate of rights of owner, 
ehip are vested in him. It is not of course true if 
the legal ownership only is vested in him. There¬ 
fore if the property in the goods does and is intend, 
ed to pass under these documents called trust 
^receipts, it is still possible that the purchaser may 
constitute himself a trustee of goods that are now 
his, for the seller. But it cannot well be said that 
■a person has the requisite criminal intent, when it 
is doubtful whether the property has or has not 
passed, whether he. is entrusted with the goods 
•under the terms a trust agency, or whether there 
is an out and out sale, whether by cash or credit 
1989 S/1 & 2 


with the property in the goods passing. But if it is 
clear that the trust receipt is, what it is really 
intended to be, a trust agency, whereby the buyer 
binds himself to sell the goods on behalf of the 
seller and is entrusted with the goods under cer¬ 
tain clear terms and conditions, there is an entrust- 
nient within the meaning of S. 405, and if there 
be a violation of the terms and conditions of the 
entrustment with the necessary intent, there can 
be a conviction for crimiqp-l breach of trust. 

CP2C1. 2:P8G2] 

Where the seller had never seriously directed his 
mind to the words of the trust receipt at all, that 
he never contemplated that its terms would be 
complied with and all he thought that it secured 
was due payment of the purchase price at due date 
and the buyer took delivery of goods but did not 
pay the purchase price either on the date men- 
tioned in the trust receipt or afterwards : 

Held it could not be said that the buyer had 
the criminal intent which S. 405 requires, because 
whatever be the legal relation established by this 
trust receipt, the buyer had good reason to believe 
that he was the purchaser of the goods in the ordi. 
nary sense of the term, that the property or the 
goods had passed to him on delivery, and that all 
he had to do was to pay the draft on the due date : 
Case lato discussed, [P 5 C 1] 

(b) Trust<-Trust receipt—Nature (Obiter). 

Trust receipts are not intended to pass the pro¬ 
perty in the goods purchased, but to give the 
purchaser a limited right of disposal pending the 
payment of full purchase price. [P 5 0 2] 

, M. N. Kotwal — for Applicant. 

P. S. Shahani — for Opponent. 

D. N. O’Sullivan, Public Prosecutor_ 

for the Crown. 

Judgment. —In this case, one Muham¬ 
mad Ashfaq, who describes himself as a 
partner in a firm called the Cosmopolitan 
Trading House, made a complaint against 
one Motiram Manghanmal Advani, who is 
described as the proprietor of the Head & 
Footwear House, of offences under Ss. 409 
and 417,1. P. C. The complaint arose out 
of a business dealing between the parties. 


2 Sind 


Muhammad Ashfaq v. Motiram (Davis J. C.) 


A. 1. R, 


The accused placed an order with the com¬ 
plainant’s principals, Messrs. Stanley Oaks 
& Co., Calcutta, for certain parcels of boots 
and shoes to be delivered after payment of 
the purchase price £42-13-1. This pay¬ 
ment was to be made by a draft drawn on 
the purchasers at 60 days dt p. (documents 
against payment), the 60 days expiring on 
24tli February 1936. Before this date how¬ 
ever the goods arrived in Karachi and the 
purchaser wanted the goods before pay. 
ment, and the complainant, the sellers’ 
agent, agreed to let the purchaser have the 
goods before payment on his accepting the 
draft and signing a document called a trust 
receipt which he did on 2nd January 1936. 
The purchaser took delivery of the goods 
but did not pay the purchase price either 
on due date, 24th February, or before or 
after, and the complainant had himself 
finally on 29th September 1936 to pay the 
amount of the draft £42-13-1, and on 22nd 
October he filed this complaint against the 
accused who was su)jsequently adjudicated 
an insolvent. Now the Magistrate dis¬ 
charged the accused holding that under the 
trust receipt, the property passed to the 
accused, and he could not therefore be 
guilty of criminal breach of trust of his 
own property. He referred to a single Judge 
judgment of a Judge of this Court in which 
it was held that a trust receipt created no 
trust in law, and there has been arguments 
before me, as there were arguments before 
the learned Magistrate, as to whether under 
the terms of the trust receipt the property 
in the goods passed to the purchaser. Now, 
no doubt, the question whether the pro¬ 
perty in the goods has or has not passed to 
the purchaser, is relevant to the decision of 
cases under S. 406 or S. 409, I. P. C,, but it 
is not necessarily decisive. A man, for in¬ 
stance, may commit theft of his own pro- 
j)erty. Ulus, (j) and (k) in S. 378, 1. P. G,, 

are two cases in point : 

(j) if A owes money to Z for repairing the watch, 
and if Z retains the watch lawfully as a security 
for the debt, and A takes the watch out of Z's pos¬ 
session, with the intention of depriving Z of the 
property as a security for his debt, he commits 
theft, inasmuch as he takes it dishonestly. 

(k) Again, if A, having pawned his watch to Z, 
takes it out of Z*s possession without Z’s consent, 
not having paid what he borrowed on the watch, 
he commits theft, though the watch is his own 
property, inasmuch as he takes it dishonestly; 

and likewise a man may commit criminal 
breach of trust of his own property. If, for 
instance, instead of .4*5 taking the watch 
out of 2 ’s possession, without his consent, 


2 entrusted the watch to A at A*s request 
for a night, on the express condition that A 
should return it the next morning, and A 
in deliberate violation of that express con¬ 
dition did not return the watch but sold it„ 
A might be convicted of criminal breach o£ 
trust. Moreover, a person may constitute' 
himself trustee of his own property for 
another. So the learned Public Prosecutor 
who appeared in response to notice was of 
the view that the Magistrate’s order was 
wrong because the test of whether property! 
has or has not passed is not decisive. Th^ 
decisive test is whether there was an en- 
trustment within the meaning of S. 405j 
I. P. C., and the necessary criminal intent. 
The property in the goods may have passed 
to the purchaser; he is therefore the legal! 
owner but he may nevertheless constitutef 
himself a trustee of these goods for another, 
including the seller, who thereby becomes 
the beneficial owner. 

The phrase, however, ‘that a man cannot ‘ 
commit criminal breach of trust of his own 
property’, requires some qualification. It is 
true, provided the person is the legal and 
beneficial owner, and the whole aggregate. 
of rights of ownership are vested in him. 
It is not of course true if the legal owner¬ 
ship only is vested in him. Therefore if, as 
the Magistrate holds, the property in the 
goods does and is intended to pass under 
these documents called trust receipts, and 
for reasons I shall give, I do not think thoj 
property does or is intended to pass under 
these documents, it is still possible that tbe| 
purchaser may constitute himself a trustee 
of goods that are now his, for the seller. I 
do not myself think that this is the purpose- 
or effect of these trust receipts nor do I 
think a single Judge judgment of mine- 
reported in the April number of the (1938)* 
All India Reporter, (AIR 1938 Sind 73^). 
to which reference has been made, is or was- 
intended to be authority for such a propo¬ 
sition. That case related to a simple case of 
the hypothecation of shop goods against 
an advance, quite a different case from the^ 
one before me, and follows the opinion of 
one of the Judges in a reported case of this- 
Court, 7 S L R 61,® to which no referenco- 
is made in a single Judge judgment of this- 
Coiurt reported in the March number of the- 

1. Gobindram C. Motwani v. Emperor, (1986) 25i 

AIR Sind 73=174 I 0 560 = 89 Cr L J 509. 

2. David SasEOon & Go. v. National Bank of 

India Ltd., Karachi, (1913) 7 S L R 61 » 2L 

10 620. 
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All India Reporter. AIR 1938 Sind 57.® 
The facts of that case are quite different 
from the facts of this case, and illustrate 
the wisdom of dealing with each case on its 
own facts. The only comment I think 
necessary to make on that judgment is that 
the reference in that case to the unreported 
case of Pahlajrai v. Crown (decided by 
Raymond A. 3. C. in 1923) on which the 
learned Judge relies is not complete, for 
that judgment went in appeal and the 
Judges in appeal appeared to doubt the 
correctness of the lower Court’s decision on 
the point of law but dismissed the appeal 
on the ground that the necessary criminal 
intent was not proved. References then to 
unreported cases are liable to mislead. 

And in this case it appears to me that 
this revision application must fail because 
it is quite impossible to hold in this case 
that the criminal intent required by S. 405, 
I. P. C., was present. The evidence of the 
complainant himself shows that it was 
never the intention of the parties that the 
terms of the trust receipt should be bind¬ 
ing or complied with, and this case in this 
respect resembles the case in 60 Cal 262.* 
In that case, the question of the legal rela¬ 
tionship created by these so-called trust 
receipts was again discussed, as it was 
discussed in the previous judgments of that 
Court in 56 Cal 1074® and 59 Cal 818® 
and the conclusion was that no trust was 
created by mere trust receipts, that the 
property in the goods did not and was not 
intended to pass from the seller to the 
purchaser, and that these documents were 
created merely as a device to evade the 
provisions of Sec. 52 (2) (c), Presidency 
Towns Insolvency Act. With all due respect 
to the learned Judges who decided those 
cases these documents may have a less 
dubious and unworthy origin, whatever the 
ultimate purpose to which they have been 
turned. In (1922) 2 Ch 211,’ letters of trust 
were regarded as entirely reputable docu- 
ments evidencing a trust agency created by 

3. Karamali Manji v. Emperor, (1938) 25 A I R 
Sind 67=174 I C 146=89 Cr L J 399. 

4. Chartered Bank of India, Australia and China 
V. Imperial Bank of India, (1933) 20 A I R 
Cal 366=1988 Cr C 602=149 I 0 903=60 Cal 
262. 

6. In re Nripendra Kumar Bose, (1930) 17 A I R 
Cal 171=121 I C 746=66 Cal 1074. 

6. In re Sumermnll Surana, (1932) 19 A I R Cal 

680=140 I C 694=69 Cal 818. 

7. In re David Allester, Limited, (1922) 2 Ch 211 
=91 L J Ch 797=127 L T 484=66 S J 486= 
38TLR611. 
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the Bank as pledgee in the Company who 
imported the goods for resale for the pur. 
pose of realizing the Bank’s security. 

In the Calcutta case in 60 Cal 262* the 
importers obtained from the plaintiff-bank 
bills of lading and other documents of title 
which the plaintiff-bank handed over to 
the importers in breach of their agreement 
with the shippers before they obtained 
payment for the goods in return for trust 
receipts whereby the .importers purported 
to become trustees for the plaintiff-bauk of 
the goods and their sale proceeds until 
payment. The importers having obtained 
delivery of the goods pledged them with 
the defendant.bank who received the goods 
in good faith without any knowledge of the 
trust receipts, and allowed overdrafts on 
the security of the pledged goods and in an 
action brought by the plaintiff-bank against 
the defendant.bank, the plaintiff-bank was 
unsuccessful because, inter alia, whatever 
be the legal relations created by the trust 
receipts between the importers and the 
plaintiff-bank, the defendant.bank were as 
pledgees without knowledge of the trust 
receipts and had given in good faith good 
consideration for the goods pledged, but the 
case is of interest in showing how these trust 
receipts were regarded by men of business 
and what was their effect. The 6rm con. 
cerned were Kerr Tarruck & Co., a firm of 
long standing and high repute, and used to 
carry on business in Calcutta as importers 
and dealers. In the words of the judgment t 

Their shippers used to draw bills of exchange on 
them for the price of the goods shipped. The plain¬ 
tiffs used to finance the shippers by discounting 
these bills, or by issuing other bills in exchange, 
and took as security, the bills of lading and other 
documents relating to the goods, and the shippers 
from time to time executed letters of request and 
hypothecation in favour of the plaintiffs. These 
bills of exchange were called advance bills as dis- 
tinguished from other bills of exchange which 
were handed to the plaintiffs by the shippers for 
collection only. By the terms of the letters of 
request and hypothecation, it was agreed inter alia 
that the plaintiffs should accept the shippers’ bills 
of exchange drawn upon their indentors (in this 
case Messrs. Kerr Tarruck & Co.) accompanied by 
bills of lading, invoices and marine insurance poli¬ 
cies purporting to represent the relative merchan¬ 
dise shipped. The documentary bills were to be 
forwarded by the plaintiffs to their agents (in this 
case their Calcutta Branch) and the shippers 
undertook that their respective drawees (in this 
case Kerr Tarruck & Co.) would accept the bills on 
presentation and pay them at maturity. It was a 
term of the contract that the documents attached 
were not to be delivered until payment of the 
relative bills. In consideration of the plaintiffs 
accepting their bills, the shippers undertook to pay 
the amount required, to meet the acceptances in 
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case the plaintiffs did not receive, cover before 
maturity, or should the amounts received be 
insufficient, and to pay interest in case of default. 
Further in ca-e of default by either the shippers or 
their indentors. the plaintiffs were authorized to 
sell the g(>ods. Kerr Tarruck & Co. had knowledge 
of those terms and of the terms of the contracts of 
sale, and in particular of the fact that the bills 
were D/P. tb.at is to say, payment must be made 
on or before delivery of the shipping documents. 
The plaintiffs used to send the bills of exchange, 
with tliG uills of lading and other documents, to 
thedr branch in Calcutta and Kerr Tarruck & Co. 
accepted the bills. Thereupon, and before obtaining 
payment, the Calcutta branch used habitually to 
baud over the bills of lading and other documents 
to Kerr Tarruck & Co., and take in exchange cer¬ 
tain documents called trust receipts. This practice 
had been followed for 20 years prior to the year 
1927, though obviously it was done in breach of 
the contract between the plaintiffs and the shippers 
contained in the letters of request and hypotheca¬ 
tion, because it enabled Kerr Tarruck & Co., to 
obtain delivery of the documents and the goods 
before payment. 

By the terms of the trust receipt it was provided 
that, in consideration of the plaintiffs having 
handed over the shipping documents in respect of 
goods hypothecated to them as collateral security 
for the due payment of the relative draft drawn 
upon and accepted by Kerr Tarruck & Co., the 
latter firm undertook to land, store and hold the 
goods until sale as trustees for the plaintiffs, and 
in the event of sale by Kerr Tarruck & Co., to 
receive the gross proceeds as trustees for the plain¬ 
tiffs. and forthwith to pay them in full to the 
plaintiffs. Further, Kerr Tarruck <fe Co. agreed, in 
case the goods were sold by them on credit, to 
obtain from the purchaser a promissory note for 
the price payable on demand, and endorse it in 
favour of the plaintiffs forthwith, if called upon to 
do so, and to receive any sums paid in discharge of 
the notes, on behalf of the plaintiffs to whom such 
sums should belong, and to hold them as trustees 
for the plaintiffs and to pay them to the plaintiffs 
as and when received. 

It is clear from the evidence that neither the 
plaintiffs nor Kerr Tarruck & Co., ever intended 
that these terms, which were printed, should be 
adhered to either strictly or in full. This was 
admitted by Mr. Pollock, Mr. Warren and Mr. 
Warwick, sub-agents of the plaintiffs. For example 
Kerr Tarruck & Co., were not expected to pay the 
gross proceeds of sale to the plaintiffs forthwith or 
at all. One of the witnesses of the plaintiffs des¬ 
cribed this term as “silly”. They were to meet the 
relative bills of exchange at maturity and this 
they did invariably, over a long period of years, 
and until they became insolvent. Further, goods, 
such as corrugated iron sheets and sugar, were not 
stored, nor ever intended by either party to be 
stored in the godown but were sold ex jetty. More¬ 
over, when goods were sold on credit Kerr Tarruck 
& Co., did not obtain promissory notes from the 
purchasers, but took bazar chits instead, nor did 
they pay the sums received in discharge thereof to 
the plaintiffs, when or as received, and when the 
plaintiffs became aware of these departures from 
the terms of the contract they acquiesced rather 
than risk the loss of good customers of high com¬ 
mercial repute and good standing, such as Kerr 
Tarruck & Co. were recognized to be. This is con- 


Motiram (Davis J. C.) A.l, R, 

filmed by the correspondence. In fact, Mr. War- 
wick had to admit that the terms of the trust 
receipts contained in the first two, which are the 
main clauses of the agreement, had never been 
adhered to in practice ; 

and in conclusion the learned Judge was of 

the opinion that the facts showed that 

Kerr Tarruck & Co. honestly believed, so far as 
they ever directed their minds to the question, if 
at all, that they were entitled to deal with the 
goods as they thought fit, subject to their obliga¬ 
tion to meet the bills when they fell due, and that 
the property in the goods had passed to them on 
delivery, just as the plaintiffs honestly believed 
that they were justified in issuing the shipping 
documents in return for trust receipts. 

Now, in this case, it is clear from the 
evidence of the complainant and from the 
facts of the case and from the words of the 
trust* receipt itself that the complainant 
had never seriously directed his mind to 
the words of the trust receipt at all, that 
he never contemplated that its terms would 
be complied with and all he thought that 
it secured was due payment of the pur. 
chase price at due date. The trust receipt 
is printed, and it was not altered to adapt 
it to the facts of this particular case. It is 
as follows: 

Karachi, 2nd January 1936. 

To 

The Cosmopolitan Trading House, Bunder Road, 

Karachi. 

Dear Sirs, 

In consideration of your handing over to us the 
shipping documents for the undermentioned goods 
held by you on trust re: the undermentioned drafts 
accepted by us with Mercantile Bank of India or 
the undermentioned invoices payable to you, we 
undertake to hold the said documents and goods 
and all proceeds of sales thereof in trust for you to 
be dealt with according to your directions and we 
engage : (1) to hold, store and sell the said goods 
and pay you the proceeds of sales immediately on 
receipt thereof advising you the account in respect 
of which each payment is made ; (2) to effect sales 
of the said goods for cash which will be held and 
collected by us in trust for you and paid to you on 
demand ; (3) if the goods covered by this trust 
receipt shall not be sold for cash or money not 
realized in sufficient time to provide payment for 
the said drafts/invoices at the due date thereof, we 
undertake to pay the amount of the said drafts/ 
invoices with interest at 5 per cent, per w-nnnm to 
the approximate date of the arrival of the remit¬ 
tance in London, such payment to be made in 
sterling or rupee currency according as the 
amount is payable in sterling or rupee ; (4) to 
keep the said goods insured against fire, marine 
risk and riot and civil commotion in trust for you 
to the full value and to hand over to yon on 
receipt all moneys received in like manner from the 
insurers ; (5) to return and deliver' to yon or to 
your nominee at any time on demand the said 
documents and the goods remaining unsold ; (6) to 
allow you or any other authorized by you in writ¬ 
ing to enter our godowns and premises at .any time 
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and take possession of any of the goods remaining 
unsold j (7) that in the case of our being a firm of 
moro than one individual our obligations here¬ 
under shall bind the members for the time being 
of such firm or such individuals jointly and seve¬ 
rally and continue notwithstanding any changes ; 
(8) that we acknowledge and declare that the goods 
or moneys thereof represent a separate transaction 


No. 

Drawn by 

Invoice 

No. 


M/s Oakes & Son. 

13225 


London. 



Do 

13260 


We have received these goods. 
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distinct from all other goods or outstandings and 
shall not bo deemed or taken to constitute a gene¬ 
ral credit from you. 

Yours faithfully 
For Head and Footwear House 


Sd/ M. M. Advani, 
Proprietor, 

Amount due. 

Description. 

£42/13/1 

10 parcels from Lotus 
Ltd. coutg. shoes. 

£13/17/7 

3 parcels from M/S 
Lincol Bennet & Co., 
Ltd. 


In this case there were no shipping docu- 
ments at all. The goods came by parcel 
post and the complainant gave to the 
accused the necessary authority to the post 
oflSce to deliver the goods to him, but it is 
clear that it purported to bind the pur¬ 
chaser to pay over the receipts for goods 
sold as soon as they v^'ere sold, yet with 
respect to this the complainant says : 

In my previous deposition before Mr. Mangha- 
ram I stated that when I got the trust receipt 
executed by the accused besides giving him deli¬ 
very orders on the post office, I gave him no other 
document. It is correct I have stated in my previ¬ 
ous deposition before Mr. Mangharam that it was 
open to Mr. Motiram to sell the goods mentioned 
in the trust receipt as he liked and when be liked 
and for whatever price he liked without any refer¬ 
ence to me. This is correct. I have also stated in 
the same deposition whether he sold the goods at 
a profit or at a loss was entirely bis concern and 
not mine. It was open to him to sell the goods for 
cash or on credit without reference to me. If the 
goods got stolen or burnt it was his own misfor¬ 
tune. He was bound to pay full amount shown in 
the trust receipt on 24th February 1936. He was 
not bound to pay me anything before 24tb Febru¬ 
ary 1936. This is correct. 

This being the case, it appears to me 
quite impossible to say, whatever be the 
legal relation established by this trust 
receipt, that the accused had nob good rea¬ 
son to believe that he was the purchaser of 
ithe goods in the ordinary sense of the term, 
that the property or the goods had passed 
to him on delivery, and that all he had to 
do was to pay the draft on due date. There¬ 
fore, it appears to me, it cannot be said the 
accused had the criminal intent which 8ec. 
405, I. P. C., requires and that this revi. 
sion application must fail. 

As however this one question of these 
trust receipts was argued at length before 


me, and my remarks in view of my dismis¬ 
sal of the revision application on other 
grounds must be obiter, it is perhaps only 
fair to the learned advocate concerned, that 
I should state my view. My view is that 
these trust receipts are not intended to 
pass the property in the goods purchased, 
and I am dealing here with the simple case 
of seller and buyer. The real purpose is not 
to pass the property but to give the pur. 
chaser a limited right of disposal pending 
the payment of the full purchase price. In 
56 Cal 1074,® the nature and purpose of 
trust receipts were discussed. In that case, 
one Bose, the purchaser, used to obtain 
goods by sending an indent to the peti. 
tioners addressed to them and on a form 
supplied by them requesting them to order 
on his account certain goods therein men¬ 
tioned, packed as directed at the price 
stated, c. i. f. c. i. Calcutta, 60 days D/A in 
sterling and otherwise on terms and condi¬ 
tions stated on the reverse of the form : 

These terms inter alia provided, that all risks of 
voyage, «6c., were to be born© by Bose. That he 
would accept their invoice as correct and accept 
on presentation and pay at maturity the draft (or 
on demand the pronote) drawn for the invoice 
value. That in the event of the goods arriving 
before the bill fell due, be would retain the same 
or, if no draft were drawn, he would pay the 
invoice amount on arrival of the steamer. That 
he would raise no objection to quality, «&o., unless 
the draft (or pronote) had been first accepted (or 
signed) and paid by him. In case the indent men¬ 
tioned D/A terms, that is to say, delivery against 
acceptance, the petitioners had the option to allow 
these terms or not, and Bose agreed to pay the 
draft on arrival of the steamer. In default of Bose 
accepting or paying the draft at maturity or pronote 
on demand, he agreed to pay the valud^of the goods 
according to the invoice as for goods bargained 
and sold and authorized the petitioners to resell the 
goods on his account, and agreed to pay any deficit 
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and waive all claims to any surplus which might 
arise on resale. In answer to the indent order, the 
petitioners used to send what they called a report 
stating that the order had been placed. In prac¬ 
tice, the goods ordered were made over to Bose, 
either against cash or upon his executing a pro¬ 
note for their value. This note contained particu¬ 
lars of the invoice, the goods and the ship and a 
promise to pay the sum stated therein to the peti¬ 
tioners on demand against the goods and in addi¬ 
tion, at the foot thereof, a statement which, so far 
as it is material, is as follows : 

I engage myself to hold these goods in trust for 
and on their behalf and keep the goods insured 
against fire and confirm that these goods until 
sold by me and the proceeds thereof when sold, 
shall remain their property and that the said pro¬ 
ceeds shall be kept by me separate, the intention 
being that they may take possession of the goods 
and/or the said proceeds whenever they wish to do 
so and that production of this notice shall make 
null and void any claims that may be made on 
the goods aud/or the said proceeds by my creditors 
whether or not they had notice of this trust. The 
trust created shall cease to exist after I have paid 
in the above amount. 

This document is called by the petitioners a 
trust receipt, and is a variant of the trust receipts 
sometimes taken by bankers in exchange for goods 
delivered to the buyers in advance of payment. 

Certain goods in accordance with the 
above arrangement had been delivered to 
Bose by the petitioners and not paid for 
when Bose became insolvent and the peti¬ 
tioners claimed the goods against thB Offi¬ 
cial Assignee as goods being held in trust 
for Bose on their account and the Official 
Assignee met their claim by the plea of 
reputed ownership, and S. 52 (l) (a), Presi- 
dency Towns Insolvency Act. The Court 
held that the plea that Bose held the goods 
in trust and was a trustee would not help 
the petitioners because the legal ownership 
vests in a trustee so that there would be in 
Bose not only reputed ownership but legal 
ownership as well. According to the terms 
of the contracts, however, the Judge held 
that the property in the goods was not to 
pass, saying : 

But if Bose was a trustee, then ho was the real 
owner, and the property in the goods was in him. 
Whereas the trust receipt printed upon the pronoto 
states explicitly that'the property in the goods and/ 
or the proceeds thereof is to remain in the peti¬ 
tioners until payment. If, therefore, the property 
in the goods never passed to Bose, in my opinion it 
is clear upon the facts that the goods were in his re¬ 
puted ownership within the meaning ofS.52(2){c). 
On sale of goods, the property in the goods passes, 
when the parties intend that it shall pass, as 
shown by the terms of the Contract and the cir¬ 
cumstances of the case. 

Where the delivery of the goods or of a docu¬ 
ment giving control of the goods is to be in ex- 
change for payment of, or security for the price of 
the goods, the seller, unless a contrary intention 
appears, reserves the right of disposal of the pro¬ 


perty in the goods, until payment, or security, be 
made or given accordingly. In the absence, there¬ 
fore, of the trust receipt, the property in these 
goods would have passed to Bose on signing the 
pronote and not before. But the effect of the trust 
receipt was to postpone the transfer of property 
until payment. Apart however from these consi¬ 
derations, the arrangement made by the peti¬ 
tioners, was only an ingenious attempt to defeat 
the provisions of the Insolvency Act. While put¬ 
ting it in the power of Bose to obtain credit on the 
strength of the goods with i which they supplied 
him, they tried nevertheless to secure a preference 
for themselves over all other creditors. Even if 
they had succeeded in drafting a document, which 
would have been sufficient to create a trust, in my 
opinion, such a trust would not have been legal or 
valid. A trust must be created in good faith. This 
application therefore is dismissed with costs. 

la 59 Cal 818® Ameer Ali J. dealt 
with the question of a trust receipt from 
the point of view of its effect on the doc¬ 
trine of reputed ownership. In that case 
the trust receipt was in the following terms: 

The delivery contemplated by this contract shall 
always at the option of the sellers be against a 
delivery order which shall be construed as trust 
receipt and shall always be deemed to include the 
following stipulations : 

(a) That in consideration of the sellers having 
handed over to the buyers the shipping documents 
for the goods or in consideration of the sellers hav¬ 
ing delivered the goods to the buyers as the case 
may be, the buyers shall undertake to land, store 
and/or hold until sale of the said goods as trustees 
for and on behalf of the sellers, and in the event of 
the said goods or any portion thereof being sold by 
the buyers to receive the gross sale-proceeds thereof 
as trustees for sellers and forthwith after receipt 
thereof to pay the same in full to the sellers and at 
the same time to advise the sellers of the account 
in respect of which such payment is made, and (b) 
they, the buyers, shall further undertake nottos^l 
the said goods oh credit except with, the permission 
in writing of the sellers and whenever any goods 
covered by this contract or any part thereof shall 
be sold by the buyers on credit with the permission 
in writing of the sellers as aforesaid to obtain from 
the purchaser or purchasers thereof a promissory 
note or notes for the price of the said goods made 
in their own favour or order and payable on 
demand and to endorse the same in favour of the 
sellers forthwith, if called upon to do so, and fur¬ 
ther that all sums paid to the buyers in discharge 
or part discharge of the promissory notes or any of - 
them shall be received by the buyers for and on 
behalf of the sellers and shall be the property of 
the sellers and that they the buyers shall hold all 
such payments while in their bands as trustees for 
the sellers and will pay the same to the sellers 
when and as received by them and that they ^he 
buyers shall advise the sellers of the account in 
respect of which such payment or payments is or 
are made, and (c) the buyers shall undertake that 
they shall keep the goods fully insured against loss 
or damage by fire and to hold the policy or policies 
of insurance as trustees for the sellers and to hand 
over to the sellers forthwith the fidl amount 
recovered by them in respect of such inanranoe, 
and (d) that the buyers shall get such deli^ry 
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•order duly stamped, and (o) it being further ox* 
pressly agreed that in the event of the breach of 
•any item or conditions of the stipulations aforesaid 
or any part thereof the sellers may at their option 
aithor prosecute the buyers under 8. 405, I. P, C., 
or may proceed civilly against the buyers or may 
adopt both such proceedings. 

On page 821 the learned Judge says: 

The exigencies of trade apparently require that 
buyers should bo given possession and control of 
goods for the purpose of sale before payment. This 
has led to the adoption by sellers of various devices 
designed to maintain some connexion with or con¬ 
trol over the goods; some invisible machinery by 
which the sellers can prevent goods being dealt 
with or passing from their buyer to the sellers* 
detriment. Two kinds of situations arise, one as 
between sellers and buyers simply, and the other as 
between sellers, bank and buyer. In the latter case, 
•commonly, when the goods have been imported 
from abroad, the bank, having discounted foreign 
•bills for the price of the goods, is, until payment, a 
pledgee of the goods vis-a-vis the buyer or the seller 
according to whether property has or has not passed 
under the contract of sale. The bank, in many 
cases, notwithstanding the pledge, delivers the 
goods to the buyer, so that the latter can deal with 
(hem against documents called “trust receipts.’* 

The situation to be considered here is between 
buyer and seller simply, but, in my opinion, the 
same principles apply to the situation as between 
bank and buyer. 

And on page 823 he says: 

There remains the question of trust. As already 
indicated I propose to assume that the clause here, 
Cl. (34), is equivalent to a trust receipt. Now, it 
is clear that trust receipts may be considered some¬ 
thing more than mere contract: see (1922) 2 Ch 
211.7 

Sellers resorted to the device of trust for the 
reason that, as a general rule, trust property does 
not vest in the Official Assignee and is excluded 
from the scope of reputed ownership. That general 
rule is based upon the theory of law that the 
trustee is the owner. Therefore, there is no other 
owner who can give his consent to reputed owner¬ 
ship by the buyer: (1804) 1 Scb & Lef 328.® 

In India the rule is stated in S. 52 (a) and 52 (2) 
(o), Presidency Towns Insolvency Act. These two 
sub-sections read as if trust property could in no 
event be aflected by the doctrine of reputed owner¬ 
ship. But, in my opinion, the rule is subject to 
certain qualifications. It may be put alternatively 
as follows: either some trusts may fall within the 
reputed ownership clause or such trusts when 
investigated will not be regarded by the Court as 
trusts in the full legal sense. 

And the learned Judge sums up bis con. 

elusions on page 826 as follows: 

First, that which appears on the document to 
•be a trust may fall within reputed ownership, 
either because reputed ownership does apply in 
cases where a trust is of a secret or fictitious nature 
or because the Court refuses to recognize such 
transactions as trusts at any rate as against out¬ 
siders. I add the qualification because it may be 
that the incidents of the trust would be enforced 
as between the two immediate parties. 

8. tToy V. Campbell, (1804) 1 Sch & Lef 328=9 
RB39. 
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Secondly, trust receipts taken by a trader seller 
from a trader buyer so far as they purport to create 
an agency for sale do not preserve the property 
from reputed ownership, unless the relationship of 
the parties is known to the public. The common 
sense of the matter is this, that no special words or 
legal formula can preserve a control where actual 
control has been abandoned nor maintain a con¬ 
nexion with the goods when the connection has 
been in fact severed or.save for the seller, property 
which a seller hands over to a buyer with capacity 
to deal with it either as against transferees for 
value or against the Official Assignee. Iftheexigen- 
cies of trade require that the goods must be handed 
over for sale the seller takes the risk, he cannot put 
that risk upon the public which deals with his 
buyer ostensibly in possession of those goods as 
owner. 

Lastly, reference may be made to the 
case in (1922) 2 Ch 211.^ In that case, a 
limited company pledged bills of lading 
with a bank to secure an overdraft. When 
it was time to sell the goods, the company 
in accordance with the well-established 
mercantile practice obtained the bills of 
lading from the bank for realization on the 
terms stated in the usual letter of trust 
given by the company to the bank, to wit, 
that the company received the bills of 
lading in trust on the bank’s account and 
undertook to hold the goods when received, 
and the proceeds when sold as the bank’s 
trustee and to remit the entire net proceeds 
as realized, and it was held that as the 
letter of trust merely recorded the terms on 
which the company was authorized to 
realize the goods on the bank’s behalf, and 
did not really create any charge at all, it 
did not require registration (as was con¬ 
tended) under S. 93, sub-s. 1 (c), (e). Com¬ 
panies (Consolidation) Act, 1908, either as 
a bill of sale within Cl. (c) or a charge on 
book debts within Cl. (e). The trust receipt 
in this case reads as follows: 

1st February 1921. 

To Barclays Bank, Limited. 

Gentlemen, 

I/We have to acknowledge receipt of invoice, bUI 
of lading, and copy of insurance policy represent¬ 
ing 100 bags alsike and white clover, loan 271, 
11th January 1921. 

I/We receive the above in trust on your account, 
and I/we undertake to hold the goods when received 
and their proceeds when sold as your trustees. I/We 
further undertake to keep this transaction separate 
from any other and to remit you direct the entire 
net proceeds as realized, but not less than £1200,' 
within 28 days from this date. 

I/We undertake to cover the goods by insurance 
against fire and to hold the policy or policies on 
your behalf. 

Yours faithfully, 

For and on behalf of David AUester, Ltd. 

Henry F. Mills, Becretaryi 
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Asfcbury J. in giving judgment said : 

In my judcmcnt these letters of trust do not fall 
within the bills of sale definition at all. The pledge 
rights of the bank were complete on the deposit 
of the bills of lading and other documents of title. 
These letters of trusts are mere records of trust 
authorities given by the bank and accepted by the 
company stating the terms on which the pledgors 
were authorized to realize the goods on the pledgees’ 
behalf. The bank’s pledge and its rights as pledgee 
do not arise under these documents at all, but 
under the original pledge : see (1886) 17 Q B D 
090^ at p. C97. The bank as pledgee bad a right to 
realize the goods in question from time to time, 
and it was more convenient to them, as is com¬ 
mon practice throughout the country to allow 
the realization to be made by experts, in this case 
by the pledgors. They were clearly entitled to do 
this by handing over the bills of lading and other 
documents of title for realization on their behalf 
without in any way affecting their pledge rights : 
see (1895) A C 56.10 

And finally the learned Judge said : 

Here, if I may repeat myself again, the bank as 
pledgee created a trust agency in the company for 
the purpose of the realization of the bank’ssecurity. 
That trust agency was acknowledged and recorded 
in the letters of trust. That is the whole of the 
transaction. The letters of trust are neither bills 
of sale within S. 93, sub-s. 1 (c), nor are they in 
any sense mortgages or charges on book debts 
within Cl. (e) or any other clause of the Section. 

Though in a very recent judgment, the 
Court of Appeal in an English case in 
(1938) 2 All E E 63^^ found in certain 
circumstances that the pledgor and pledgee 
■were joint owners of the bills of lading which 
had been pledged. And I do not think the 
nature of the transaction is so very different 
where in place of the bank as pledgee there 
is the seller or the seller’s agent as owner. 
I think the true nature and purpose of these 
trust receipts is expressed in the phrase 
_ trust agency.” It was not the purpose and 
intention of these trust receipts that pro¬ 
perty in the goods should pass as it need 
not pass under S. 25, Sale of Goods Act 
until they had been paid for. It may well 
be in India that the terms of the trust 
receipts have been so added to by sellers in 
the endeavour to secure themselves, that 
there is a confiict between and uncertainty 
in the terms themselves. The sellers wish 
to have all the advantages of a sale, and 
yet retain the property in the goods. They 
want the goods and the money. They want 

9. Ex parte Hubbard, (1886) 17 Q B D 690 = 55 
L J Q B 490=59 L T 172n = 35 W R 2 = 3 
Morrell 246. 

10. North Western Bank v. Poynter, (1895) A 0 

66=64 L J P C 27=11 R 125=72 L T 93. 

11. Lloyds Bank Limited v. Bank of America, 
National Trust andSavings Association,(1938) 
2 All E R 63. 


A. I. 

to eat their cake and have it, and it is clear 
that where the terms of the trust receipt 
are themselves inconsistent or in conflict^ 
a prosecution for a criminal breach of trust 
must ordinarily fail. It cannot well be said ■ 
that a person has the requisite criminal' 
intent when it is doubtful whether the pro¬ 
perty has or has not passed, whether he is 
entrusted with the goods under the terms 
of a trust agency, or whether there is an 
out and out sale, whether by cash or credit, 
with the property in the goods passing. But, 
if it is clear that the trust receipt is, what, 
it is really intended to be, a trust agency, 
whereby the buyer binds himself to sell the 
goods on behalf of the seller and is entrusted 
with the goods under certain clear terms 
and conditions, there is an entrustment 
within the meaning of S. 405,1. P. C., and 
if there be a violation of the terms and 
conditions of the entrustment with the 
necessary intent, there can be a conviction! 
for criminalbreach of trust. But, in the case’ 
now before me, though the terms of the 
document are compatible with an entrust¬ 
ment by the seller to the buyer, and Cl. (3) 
may be read to mean that the entrustment 
comes to an end when payment is made or 
is due, as in 56 Cal 1074,® yet it is clear 
from the evidence of the complainant that he 
did not understand its terms and that be 
thought that in some way the document 
was security for the payment of the price 
of the goods on due date. But, the document; 
cannot be read as transferring legal owner¬ 
ship to the buyer who thereupon constitutes’ 
himself a trustee for the goods or mortgages 
them to the seller. This, I think, is not the 
purpose of these documents. The fact that 
this document is stamped as an agreement 
is in itself of some significance. It supports 
the conclusion that what this document and 
other documents like it are intended to 
evidence is a trust agency agreement, not a 
mortgage of goods or chattels. The case 
where the owner of goods hypothecates his 
goods as security for a loan or advance is a. 
different class of case and will be dealt with 
yvhen it arises. I am quite satisfied that tho 
complainant did not understand the terms 
of this document and did not even expectr 
them to be fulfilled. To say that the accused 
should be prosecuted for not fulfilling thera 
is unreasonable. Eor these reasons I dismiss 
this revision application. Order accordingly- 

n.s./r.K. Application dismissed. 
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Davis J. C. and Tyabji J. 

Mt, Sarda7' Khatun — Appellant. 

V, 

Secretary of State and others — 

Respondents. 

First Appeal No. 31 of 1935, Decided on 
30th August 1938, against judgment and 
decree of First Class Sub-Judge, Shikarpur, 
D/- 16th February 1935. 

(a) Mahomedan Law—Hiba^bil-iwaz presup¬ 
poses valid hiba. 

Whenever a transaction is relied upon as being 
a hiba*bil-iwaz it necessarily includes the allega¬ 
tion that it is a hiba valid according to Mahome- 
dan law: AIR 2927 Oal 608 and 28 All 439, Bel. 
on. [P 11 C 2] 

(b) Deed — Recitals—Binding e^ect—Gift— 
Recitals as to possession of gifted property are 
binding on donor’s heirs. 

Where the deed of gift itself recites that the 
donor has given up possession of all his properties 
to the donee such a recital is binding on the heirs 
of the donor : 11 All 460 (P 0), Bel. on. 

[P 12 C 1] 

(c) Benami—Transaction to be benami must 
be proved to have been carried out for beneht 
of true owner. 

Before any transaction can be held to be benami, 
it must be clearly shown that it was not carried 
out for the benefit of the alleged benamidar but for 
the benefit or for the protection of the interests of 
the alleged true owner. [P 13 C 1] 

Dipchand Chandumal — for Appellant. 

Partabrai D. Punwani, Advocate-Gene- 
ral — for Bespondents. 

Tyabji J«—This is an appeal against the 
judgment and decree dated 16th February 
1935 of the First Class Sub-Judge of Shikar¬ 
pur disallowing certain claims made in a suit 
filed by the appellant' Mt. Sardar Khatun 
for partition of her share in moveable and 
immovable properties left by her brother 
Haji Muhammad who died on 2nd Decem¬ 
ber 1929, at Shikarpur, and for a declara- 
tion that a gift alleged to have been made 
by the deceased Haji Muhammad of cer¬ 
tain properties in favour of Mt. Ghulam 
Aisha in 1915 was voidl It was claimed that 
Haji Muhammad left very considerable 
agricultural lands shown in Sch. A, houses 
shown in Sch. B, and moveable property 
shown in Sch. C, an^ that the plaintiff 
being a sister and defendant 2 a brother of 
the deceased were the only heirs of the 
deceased and as such entitled under Maho- 
medan law to a one-third and two-thirds 
share in the properties respectively. It was 
contended that defendant 1, Mt. Ghulam 
Aisha, was a mistress of the deceased Haji 


Muhammad who falsely claimed to bo the 
wife of the deceased, and to be entitled to 
some of the properties under a deed of gift 
made by the deceased which was void. 
Defendant 2 supported the plaintiff’s claim. 
It may be explained that defendant 1, Mt. 
Ghulam Aisha, was originally a Hindu 
woman, named Lachibai, the wife of one- 
Godhoo, who died in February 1918. Whilo 
her husband was still alive, she became a 
convert to Islam and married deceased 
Haji Muhammad according to Muslim rites 
in 1877. She lived with him for some time, 
after which on account of the wishes of the 
parents of Haji Muhammad, she was 
divorced and sent away and Haji Muham¬ 
mad then married one of his own relations. 
A couple of years later, on the death of his 
wife, Haji Muhammad again took Mt. Ghu¬ 
lam Aisha back, and again married her on 
10th September 1886. Thereafter Mt. Ghu¬ 
lam Aisha continued to live with Haji 
Muhammad until his death in 1929. In 
September 1915, Haji Muhammad executed 
a deed (of which Ex. 126 is a copy), titled 
a hiba-bil-iwaz ” under the terms o£ 
which he made a gift of ail the properties 
owned by him at the time both moveable 
and immovable, to Mt. Ghulam Aisha, 
whom he described as his duly wedded 
wife. The properties gifted under this deed 
include all the properties in Sch. A and 
also the houses Items 1 to 7 in Sch. B. 
After setting out in detail a history of bis 
relations with Mt. Ghulam Aisha up to the 
time, he states in para. 6 of the document: 

Mt. Ghulam Aisha has been doing my service- 
very well and has been quite obedient and dutiful 
to me and she has obeyed all my orders and dis¬ 
charged the duties which under the law are to bo 
rightly performed as between a wife and husband, 
and I am quite happy and pleased with her beauty, 
service and allegiance. 

And later in paragraph 7 : 

_ My brother Mian Habibullah, my mother and 
sisters had filed a suit against me, viz. No. 1607 of 
1897, in the Subordinate Civil Court, Shikarpur, 
which was disposed of in pursuance of the compro¬ 
mise filed by the parties. 

And 

My brother Mian Haji Habibullah as well ashia 
sons are the enemies of my person and property 
and we have filed several suits against each other. 
We are not on visiting terms with each other on. 
occasions of marriage and sorrow. 

And in paragraph 9: 

I make a gift of all my moveable and immovable- 
property belonging to me, viz. moveable property 
which is shown above and immovable property of 
the following description with all the rights and 
interests appertaining thereto admitted or rejected. 
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those which aro o:\istiug and which are to accrue 
hereafter in the lump sum of Rupees 10,000 in 
words ten thousand rupees in current coins towards 
the aforesaid "haq mohar” (dower)to Mt.Ghulam 
Aisha alias Mt. Lachi, Mussalman Shaikh, my 
duly wadded «ife by way of “hiba-bil-iwaz” and 
have given their possession to her. She is enjoying 
their possession and I have given up my possession 
and ))roprietary rights, etc. of all kinds therein. 
Wc. Ghulam Aisha has agreed to receive the afore¬ 
said moveable and immovable properties as a gift 
toward.s the above ten thousand rupees of the 
‘ haq mohar” and I the executant have agreed to 
give the same in this amount. 

Tliifi deed was duly registered and muta¬ 
tion was effected in respect of all the pro¬ 
perties mentioned therein in the Record of 
Rights. Defendant 1 in her written state¬ 
ment denied that the properties mentioned 
in Schs. A, B and C were left by the 
deceased Haji Muhammad. She claimed 
that all the lands mentioned in Sch. A and 
the houses Items 1 to 7 in Sch. B'had been 
gifted to her and had been in her posses¬ 
sion since September 1915, that the 
remaining houses in Sch. B had been pur¬ 
chased by her and were in her possession, 
and denied that the moveable property 
shown in Sch. D w'as Haji Muhammad’s. 
She i)leaded that she had been married 
again after her first marriage and divorce, 
to Haji Muhammad, according to Muslim 
rites, when her dower had been fixed at 
Rs. 10,000 and that in 1915, Haji Muham¬ 
mad made the gift to her in lieu of her 
dower. She also contended that the suit 
was time-barred by her adverse possession 
of these properties since 1915. While this 
suit was still pending before the lower 
■Court, Mt. Ghulam Aisha died on 15th 
December 1931. As she died intestate and 
without leaving any heirs, all her property 
escheated to the Crown, and the Secretary 
of State w'as accordingly joined as a party 
on 23rd May 1932 and is respondent 1 
before us. 

The learned Judge who tried this suit 
held that as Mt. Ghulam Aisha’s husband 
Godhoo was alive till 1918 and her mar¬ 
riages with him subsisted in law until his 
death, her marriages with Haji Muham. 
mad in 1877 and 1886 were void and there¬ 
fore the consideration, (it would have been 
more accurate to say the “Iwaz” or the 
return) for the gift of 1915, which was the 
dower due on her marriage, failed. The 
transaction of 1915 could not therefore be 
upheld as a hiba-bil-iwaz’. He however 
held it proved that the deceased Haji Mu¬ 
hammad had the bona fide intention to 
complete the gift and did in fact part with 


the possession of the properties gifted to 
Mt. Ghulam Aisha, and so upheld the gift 
as a simple hiba. He also held that the 
suit was time-barred by adverse possession 
so far as the claims to the immovable pro¬ 
perties mentioned in Ex. 126 were con. 
cerned. The houses after Item 7 in Sch. B 
were purchased after the deed of 1915 
and some of these were purchased and 
stood in the name of Mt. Ghulam Aisha in 
the Record of Rights while others were 
purchased and stood in the name of Haji 
Muhammad. The learned Judge allowed 
the plaintiff’s claim in respect of those 
houses which stood in the name of the 
deceased Haji Muhammad at the time of 
his death. With regard to the moveable 
property mentioned in Sch. C, the main 
part of which consisted of the proceeds of 
hundis which stood in- the name of Mt. 
Ghulam Aisha and were found from her 
house, the learned Judge held that it was 
the property of Mt. Ghulam Aisha herself 
and not a part of the property of the 
deceased Haji Muhammad. The result was 
that the plaintiff and defendant 2 got a 
decree for the partition of their shares in 
Items 9 to 12 and Item 14 of Sch. B. The 
remaining properties were held to be exclu¬ 
sively the property of Mt. Ghulam Aisha 
and as such to have escheated to the 
Crown. This appeal has been filed in res¬ 
pect of the claims disallowed. 

The learned advocate who appeared 
before us in this appeal referred to several 
points but eventually confined hia argu¬ 
ments in the main to three contentions, 
first, that the lower Court erred in enter¬ 
taining the plea that the transaction of 
1915 which according to him had failed as 
a “hiba-bil-iwaz” could be upheld as a 
pure “hiba”. He claimed that this waS an 
entirely new case set up against the plain¬ 
tiff which had not been sufficiently pleaded; 
secondly, that the properties alleged to have 
been gifted to Mt. Ghulam Aisha under the 
gift deed and also those alleged to have 
been purchased in the name of Mt. Ghulam 
Aisha subsequently were in reality the 
properties of the deceased Haji Muhammad 
himself of which possession had never been 
transferred or given to Mt. Ghulam Aisha; 
and thirdly, that the property shown in 
Sch. C and particularly the hundis were 
part of the property left by the deceased 
Haji Muhammad as Mt. Ghulam Aisha w^ 
merely a “benamidar” in respect of this 
property. We cannot see how it is possible 
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to find any substance in the argument that 
the learned Judge in upholding the gift in 
1916, made out a new case for the plaintiff 
'which had not been set out in the plead¬ 
ings. Mr. Dipchand argued that the deed 
of 1915 was relied upon by ^It. Ghulam 
Aisha to prove a sale transaction. He relies 
on a passage in the evidence of Mt. Ghulam 
Aisha taken on commission in which she 
says : 

A Kabia (dower) of Rs. 10,000 (ten thousand) 
was fixed at the time of the marriage at Rauipur 
before Pir Ghulam Mahiuldin. After the marriage 
1 came and lived in this building where I am now 
living. I used to live with my husband, as long 
as he was alive, in this building. Id lieu of the 
Kabiu (dower) he had given this building by getting 
my name registered. 

Q. Did he effect a sale of the property in your 
iavour or be gave it to you as a gift ? 

A. He sold it to me. 

And Mr. Dipchand relies on the case in 
AIR 1930 P C 67^ where their Lordships 
of the Privy Council approved of the action 
of the lower Appellate Court in not permit¬ 
ting a new plea to be raised in appeal which 
had never been put forward before the 
■original Court; and on A I R 1931 Sind 17^ 
in which it was held that the plaintiff, who 
had relied on a sale deed and pleaded a 
particular transaction as a sale, could not 
ibe permitted to give a complete go-by to 
the case on which he had proceeded in the 
trial Court and set up a new case before 
the Appellate Court that the transaction 
was a valid gift under the Mahomedan law. 
’These cases have no application to the 
facts before us. The plaintiff herself in 
para. 7 of her plaint stated that defen¬ 
dant 1 claimed the properties under a gift. 
Paragraph 7 is as follows : 

It is being falsely alleged by defendant 1 that 
Haji Muhammad deceased remarried her after the 
death of his first wife by fixing her kabin at Ru¬ 
pees 10,000 and made a gift of some of hisproperty 
iu her favour in lieu of the above dower debt. 

Defendant 1 in her written statement 
stated in paragraph 1: 

The suit is time-barred. Defendant 1 has been 
living in possession of the property ever since the 
■date of the gift since September 1915. 

And again in paragraph 4 : 

All the property shown in Scb. A and all the 
houses from 1 to 7 shown in Sch. B have been 
gifted away to defendant 1 by Haji Muhammad 
■deceased by registered gift deed dated 25tb Sep¬ 
tember 1915. 


1. Siddik Mahomed Shah v. Mt. Saran, (1930) 17 
A I B P C 67=121 I 0 204=24 8 L E 188 
(P G). 

2. Mt. Hakim Bibi v. Mir Ahmed, (1931) 16 

AIR Sind 17=1291 0 900=25 S L R 72. 


And Issue 4 roads : 

Did Haji Muhammad make any gift of his pro¬ 
perty shown in Schedule A and part of Scb. B to 
defendant 1 ? If so, whether that gift is valid and 
according to law and binding on the* heirs of Haji 
Muhammad ? 

It is therefore perfectly clear that from 
the very beginning the transaction of 1916 
was relied upon by defendant 1 as a valid 
gift and not as a sale, and the issue framed 
was whether there had been a valid gift. 
There is, of course, a very great difference 
bet\Yeen a transaction which is a sale and 
governed under the ordinary law of Con. 
tracts, and a gift valid under the Mabo- 
medan law. As pointed out in 54 Cal 754® 
cited by Mr. Dipchand himself : 

A gift may be a heba simple or a heba-bil-iwaz 
(gift for an exchange or a return gift), or a heba- 
ba-shurt-ul-ewaz, (a gift with a stipulation for an 
exchange or a return gift), but in each and every 
variation of gift the transaction is a heba, and 
must contain the essential elements that consti¬ 
tute a heba according to the Mahomedan law. 

Therefore, whenever a transaction is 
relied upon as being a ‘hiba-bil.iwaz’ it 
necessarily includes the allegation that it is 
a 'hiba* valid according to Mahomedan 
law. In 28 All 439* even where a trans- 
action described as a ‘hiba-bil.iwaz’ was 
relied upon as being in reality a conveyance 
for value and the ease so set up was found 
to have failed by reason of the fact that no 
valuable consideration had ever passed, 
their Lordships of the Privy Council still 
considered it important to consider whether 
the possession of the property comprised in 
the deed had or had not been delivered to 
the defendant as had been alleged, for, it 
was held that the transaction would, under 
the circumstances, have been a valid gift 
under the Mahomedan law, if possession 
had actually been delivered to the defen¬ 
dant. In the case we are dealing with the 
transaction was throughout claimed to be a 
valid gift, the question of the delivery of 
possession was definitely raised, and in fact 
the greatest part of the evidence consisted 
of evidence given on behalf of the plaintiff 
that the properties continued to remain in 
the exclusive possession of Haji Muham, 
mad up to his death, and the evidence 
given on behalf of defendant 1 that the 
possession was hers. 


8. Satifuddin Mahammad v. Mohiuddiu Maho¬ 
med, (1927) 14 A I R Cal 808=105 I C 67= 
54 Cal 754=31 C W N 1068. 

4. Chaudhuri Mehdi Hasan v. Muhammad 
Hasan, (1906) 28 AH 439 =9 0 0 196=33 I A 
68=3 A L J 405 (P C). 
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The second contention of the learned 
advocate for the appellant urged before us 
■was that the immovahle properties in ques¬ 
tion, those which were the subject-matter 
of the gift of 1915 as well as those subse- 
quently purchased in the name of Mt. 
Ghulam Aisha, were never in the pos¬ 
session of Mt. Ghulam Aisha at all, but 
remained in the possession of Haji Muham¬ 
mad until his death. This was by far the 
most important question in the case, for, 
not only did the validity of the gift of 1915 
depend upon it, but as the learned advocate 
for the appellant admitted and is clearly 
obvious, unless the plaintiff succeeded on 
this question, the plaintiff’s claim was 
clearly barred by adverse possession in res. 
pect of the properties covered by Ex. 126, 
and further the plaintiff could not in this 
suit, which was for a partition of her share 
in the properties left by the deceased Haji 
Muhammad, succeed in respect of any 
claim regarding properties in Mt. Ghulam 
Aisha’s possession and not in the posses¬ 
sion of the deceased Haji Muhammad at 
the time of his death. But here the appel¬ 
lant is clearly faced with an extremely 
uphill task. The deed itself (Ex. 126) recites 
that the donor Haji Muhammad had given 
up possession of all his properties to Mt. 
Ghulam Aisha and such a recital is binding 
on his heirs : cf. 16 I A 205.® Immediately 
after executing the deed Haji Muhammad 
proceeded to have mutations effected in the 
Record of Eights, entries from which have 
been exhibited, Exs. 209 and 210. This, by 
itself, raises a presumption in favour of 
a transfer. The entire conduct of Haji 
Muhammad subsequent to this, as dis¬ 
closed in numerous documents, shows a 
definite intention carefully to divest him. 
self of all rights of owmersbip in the pro¬ 
perties. Haji Muhammad and Mt. Ghulam 
Aisha were at the time occupying one of 
the houses gifted and on 22nd September 
1915, Haji Muhammad executed and regis¬ 
tered an agreement (Ex. 124) in which he 
stated that he had gifted the house by the 
deed executed by him on 9th August 1915 
and he would live as a tenant in that house 
with his wife Mt. Ghulam Aisha : 

The rent has been fixed at Ks. 10 per anoum. 
The above building has been hired on rent for a 
period of five years from the said Mt. Bibi Ghulam 
Aisha. After the expiry of the period of five years 
the said proprietress is at liberty to eject me or to 

5. Muhammad Mumtaz Ahmed v. Zubaida Jan, 
(1889) 11 All 460=16 I A 205=5 Sar 433 
(PC). 


let me continue in the occupation of the building- 
Hence I have executed this rent deed so that the. 
same may be utilized whenever necessary. 

A large number of similar documents, 
have been produced, agreements of tenancy 
as well as leases of agricultural lands- 
(Exs. 182 to 194 and 196 to 198) executed 
between the date of gift and 1929, in all ot 
which Mt. Ghulam Aisha is shown to be 
the owner, and in most of which Haji 
Muhammad is specially mentioned as her 
‘mukhtiar’ or attorney. Even Abdul Majid, 
a nephew of Haji Muhammad and son of 
defendant 2, on occupying one of the houses- 
gifted, was required to execute a document 
(Ex. 125) dated 17th September 1928 in 
which he stated : 

This building belongs to Mt. Ghulam AishSr 
wifeofHajiMuhamznad, casteSbeikbin, residentof 
Sbikarpur. 1 have hired this building on rent at the 
rate of Rs. 6, (rupees six per mensem), from the said 
proprietress for a period of eight months with efiect 
fromTst October 1928, and have become liable for » 
sum of Rs. 48 on account of the rent for the abovfr 
period. It rests with the proprietress whether oc 
not to let me remain in occupation after the expiry 
of the period. 

It would be difficult to say what further 
Haji Muhammad could have done in order 
to carry out his intention of completely 
divesting himself of the ownership and pos¬ 
session of these properties. As against alL 
this documentary evidence, the learned 
advocate for the appellant, has read out 
to us the evidence of Pir Baksh (Ex. 112)r 
Fazul Ahmed (Ex. 113), Taki Khan (Ex- 
116), Moulabuksh (Ex. 117) and a couple of 
lines from the evidence of Tikiomal (Ex- 
116). The witnesses make statements ta 
the effect that deceased Haji Muham¬ 
mad used to do zamindari work and used- 
to manage the lands. Several of them were- 
questioned with regard to the name under 
which kabuliats and other documents re¬ 
garding the lands were written, but the- 
witnesses show entire ignorance of such 
affairs. They knew of no gift made by Haji 
Muhammad. None of these witnesses refere 
to any particular survey number and in- 
view of the fact that Haji Muhammad had 
his own separate lands at least for some 
part of this period and was acting as the- 
attorney or mukhtiar of Mt. Ghulam Ashia 
in respect of her lands, this evidence can¬ 
not be regarded as at all pertinent and iff 
entirely without any value. The learned 
Judge was right in describing it as very 
vague. We therefore see no reason what¬ 
ever to differ from the learned Judge who 
held that deceased Haji Muhammad did 
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tiave a boua fide intention to confer owner. 
«hip upon Mt. Ghulam Aisha and did ipart 
with the possession of the properties in her 
favour, 

Ooming next to the contention of the 
learned advocate that the moveable pro. 
perty shown in Soh. 0 and particularly the 
hundis of the value of Bs. 21,600 standing 
in the name of Mt. Ghulam Aisha and 
found from her house was actually the pro¬ 
perty of deceased Haji Muhammad in the 
hands of Mt. Ghulam Aisha as a benami- 
dar, the learned advocate for the appellant 
has not been able to point out to us any 
facts or circumstances from which any such 
conclusion could be rightly drawn. The 
learned advocate laid much stress on the 
statement of some of the plaintiff s witnes¬ 
ses that Mt. Ghulam Aisha was a very poor 
woman, but this statement appears to us to 
he clearly false. We can see no reason to 
disbelieve the evidence of Mt. Ghulam 
Aisha herself that she had Bs. 10,000 to 
Es. 15,000 of her own at the time of her 
second marriage to Haji Muhammad in 
1886 and she must have greatly increased 
her personal property after 1915. The evi¬ 
dence of witness Hassomal (Ex. 216) sup¬ 
ported by the statement produced by him 
(Ex. 217) proves that Mt. Ghulam Aisha had 
extensivedealingsin hundis,all done by her¬ 
self in her own name. It is also well settled 
law that before any transaction can be held 
to be benami it must be clearly shown that 
it was not carried out for the benefit of the 
alleged benamidar but for the benefit or for 
the protection of the interest of the alleged 
true owner, and in this case all the circum¬ 
stances point definitely to the contrary. 
The result is that we do not see any reason 
to interfere in any manner with the decree 
passed. This appeal is accordingly dismissed 
with costs. 

n.s./b.e. Appeal dismissed, 

^ A. I. R. 1939 Sind 13 

Lobo and Weston JJ. 

Vishram Manji — Appellant. 

V. 

Gangaram Ladha and others — 

Respondents. 

First Appeal No. 58 of 1935, Decided on 
23rd Augr^t 1938. 

(a) Civil P. C. a908), S. 92—AUotting 
property for benefit of poor member* of parti¬ 
cular eommuiiity i* purpoie of roligiou* and 
charitable nature—^When nut relates to such 
property, sanction under Sec. 92 is necessary 
although property forms only part of entire 
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trust property in respect of which suit it 
brought. 

Allotting property for the benefit of poor mem¬ 
bers of a particular community is a purpose of 
public or charitable nature within the meaning of 
S. 92. Where a suit relates to such property, sanc¬ 
tion of the Advocate-General under 8. 92 prior to 
the institution of the suit is essential, although such 
property forms a small part and is divisible from 
the rest of the trust property in respect of which 
the suit is brought. Sanction under Sec. 92 is all 
the more necessary when the suit is not divisible 
and it is uot possible for the plaintiff to omit the 
relief which ho claims relating to charitable part 
of the trust and in such a case the whole suit is 
governed by S. 92: 34^ All i66, Bel. on. [P 14 0 2; 

P 15 C 1] 

(b) Civil P. C. (1908), S. 92—Court must 
consider prayer in suit at time of institution to 
determine whether sanction under S. 92 is 
necessary—It should not pay regard to sub¬ 
sequent amendment or abandonment. 

It is incumbent upon the Court to see what 
were the prayers in the plaint at the date the 
suit was instituted in order to satisfy itself whe¬ 
ther S. 92 has been complied with and for this 
purpose the Court must pay no regard to what 
may happen by way of amendment or abandon¬ 
ment at some later stage in the suit \ A I R 1931 
Bom 33, Bel. on. [P 15 0 1] 

Sobhanmal — for Appellant, 

Sunderdas — for Respondents. 

Weston J. — It is desirable to state 
briefly certain facts giving rise to this 
litigation. In the year 1906, there was some 
dispute between one Nensi Gopal on the 
one hand, his brother Ladha Gopal and two 
sons of Ladha, one of whom then a minor 
is present defendant 1, on the other hand 
relating to family property. To settle this 
dispute an arbitrator was appointed and 
he made an award. The immovable pro¬ 
perty of the family with which the award 
deals, consisted of five properties. In res¬ 
pect of four of these properties, the arbitra¬ 
tor made certain dispositions as to income 
to be paid not only to the disputing parties 
but also to other members of the family. 
In respect of the fifth property the arbitra¬ 
tor directed that its income should be 
devoted entirely to charitable purposes, the 
precise purposes being the payment of 
Es. 25 per month to poor Kachi Lohana 
boys and girls for school books and school 
fees and the payment of Es. 60 per month 
for the maintenance of 16 poor widows and 
members of the Kachi Lohana community, 
any balance of income from this fifth pro¬ 
perty being devoted to paying marriage 
expenses in the case of poor members of 
the community. The arbitrator by his 
•award purported to create one trust in 
respect of this property and of the four 
properties, benefits of which were to accrue 
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to members of the family. He made direc¬ 
tions forbidding alienation and he directed 
that Nensi Gopal should be trustee so long 
as he lived and after his death seven per- 
sons including one of the sons of Ladha 
were to be trustees. This award was filed 
in Court and although present defendant 1, 
one of the sons of Ladha was a minor, the 
award was made a rule of the Court. Sub. 
scquently Nensi Gopal died and of the 
seven trustees appointed it appears that 
only two, namely the present defendants 2 
and 3, are now alive. According to defen¬ 
dants 2 and 3, about the year 1922 they 
resigned their trusteeship and handed over 
all the properties to defendant 1, who is the 
younger and only surviving son of Ladha 
Gopal, deceased. 

Plaintiff in the present suit is the young¬ 
est and only surviving son of Manji, a 
younger brother of Gopal. He claims that 
under the award of 1906 he was entitled to 
receive certain allowances, but the suit 
which he has filed is not to recover such 
sums as he is entitled to but to obtain the 
following reliefs : firstly, that defendants 2 
and 3, surviving trustees should be removed 
and that new trustees should be appointed; 
secondly, that trust properties should be 
removed from the control of defendants 1 
to 3 and be handed over to the new trus¬ 
tees appointed who should be given suit¬ 
able directions for the purposes of fulfilling 
the objects of the trust; and thirdly, that 
the defendants should be required to render 
full accounts of the income and profits of 
the properties. 

The suit was opposed on a number of 
grounds, among which were, that the suit 
is bad as the sanction of the Advocate. 
General under S. 92, Civil P. C., has not 
been obtained. It was also claimed that 
the trust was inoperative as it offended 
against the rule of perpetuities. The learned 
Judge who tried the suit held that as the 
portion of the property applied to charit¬ 
able purposes was only a minor part of the 
total trust property, S. 92, Civil P. C., had 
no application. He divided the trust how¬ 
ever into two parts, one relating to charit¬ 
able purposes and the other relating to the 
trust for benefit of the members of the 
family. The second trust he held to be 
void, as it was against the rule relating to 
perpetuities; but the first he held to be 
operative and in accordance with the pra¬ 
yers in he plaint, passed a decree appointing 
trustees, directing the property to vest in 


these trustees and directing defendant 1 to 
render accounts and hand over the property 
to the trustees. The plaintiff has appealed- 
His appeal naturally relates to that part 
of the decree whereby the learned Judge 
declined to pass any orders in respect of 
the trust property existing for the benefit 
of the family. But the learned advocate for 
the appellant has not attempted, and indeed 
confesses his inability, to dispute the find¬ 
ing of the learned Judge that this part of 
the trust is inoperative. We do not think it 
necessary therefore to consider the appeal 
further and it must be dismissed. 

Cross-objections have also been filed by 
defendant 1. These cross-objections con¬ 
tain several other grounds but those urged 
before us are that as part of the suit at 
least related to public charitable trust the- 
whole suit w’as bad for want of sanction 
required under Sec. 92, Civil P* 0., and 
secondly, that even if, as the learned trial 
Judge held, the trust is divisible into two 
trusts, yet as the decree passed relates 
solely to that part of the trust which is for 
public charitable purposes, that decree can¬ 
not be upheld as the required sanction 
under S. 92, Civil P. C., was not obtained. 
In our opinion, these cross-objections must 
be upheld. It does not seem to have been 
disputed in the suit and it has not been 
disputed before us that the purposes for 
which the fifth property was earmarked by 
the arbitrator were purposes of a 
and charitable nature. As has been statedj 
earlier in this judgment this property was! 
in fact allotted for the benefit of poor mem-l 
hers of the Kachi Lohanas Community. In 
our opinion this was a purpose of a public 
and charitable nature. Eeference perhaps 
may be made to the case in 34 All 468 in 
which it was held that a trust for the 
benefit of fakirs of a particular denomina¬ 
tion is a trust for public and charitable 
purposes. This being so, it is clear that 
even if the trust is divisible, the san^ion 
of the Advocate-General under S. 92, Civil 
P. C., is essential for a suit of the nature of 
that actually brought relating to the trust 

for charitable purposes. 

We are also inclined to accept the argu¬ 
ment of the learned advocate for defen¬ 
dant 1 that the suit is not divisible, that it 
would not be open to plaintiff after filing 
the plaint to omit the reliefs which he 
claimed relating to the charitable part on 

1. Paran Atal v. Darshan Das, (1912) 34 All 468 
=14 I 0 698=9 A L J 709. 
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the truet, and that as reliefs in respect of a 
tXQst of a publio charitable nature were 
claimed in the plaint the whole suit was 
governed by Sec. 92, Civil P. C. Sec. 92 (2) 
states that save as provided by the Reli. 
gious Endowments Act, no suit claiming 
any of the reliefs specified in the first part 
of the Section shall be instituted in respect 
of any such trust as is therein referred to 
except in conformity with the provisions of 
that sub-section. As remarked in 32 Bom 
L R 1435,^ at p. 1446 it is incumbent upon 
the Court to see what were the prayers in 
the plaint at the date the suit was insti¬ 
tuted in order to satisfy itself whether S. 92 
has been complied with and for this pur- 
pose the Court must pay no regard to what 
may happen by way of amendment or 
abandonment at some later stage in the suit. 

The learned trial Judge has quoted no 
authority for his proposition that S. 92, 
Civil P. C., has no application when the 
publio and charitable part of a trust is 
small as compared with what may be called, 
the other parts of the trust. Nor do we 
think that this proposition can be sustained. 
We must remark that while holding the 
public and charitable part of the trust to 
be small the decree passed by the learned 
Judge appointing trustees and making direc- 
tions, deals solely with this minor part of 
the trust.. We hold therefore that the suit 
was wholly incompetent for want of the 
sanction required by S. 92, Civil P. G., and 
the only order which could be passed is 
that the whole suit should be dismissed. 
We allow the cross-objections and make an 
order accordingly. As to costs we consider 
that plaintiff must bear the costs of defen¬ 
dants one set, both in the trial Court and 
in this Court. 

B.M./R.K. Order accordingly. 

_ i _ ^ _ 

2. Narsidas v. Ravi Shankar, (1931) 18 A I E 
Bom 88=128 I C 891=32 Bom L R 1435. 
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Lobo J. 

Kashibai wlo Saba Babu — Applicant. 

V. 

Parsram Wadhumal — 

Judgment-creditor. 

Misc. No. 218 of 1936, Exn. Appln. No. 
416 and Misc. No. 237 of 1987, Decided on 
29th A]^l 1938. 

Civil r. C. (1908), S. 60 — Decree against 
employee, member of Mutual Relief Fund ~ 
Wile arppeiated nominee of policy — Employee 
dybig duiing service—Ownership of fund and 
interest of deceased held vested in nominee — 


Amount of policy held not liable to attachment 
in execution. 

A railway employee who was a member of the 
Mutual Relief Fund had appointed his wife as 
nominee of the policy. The certificate of member¬ 
ship provided for the payment of pecuniary relief 
in the case of death or retirement from service to 
the member or ‘'his nominee or the legal heirs of 
the nominee'*. The employee died during service 
and bis creditors who bad obtained a decree 
against him in his lifetime proceeded to execute 
the decree by attachment of the amount of the 
policy of the deceased in the bands of the fund : 

Held that the deceased had no interest in the 
Belief Fund which passed on his death to his legal! 
representatives, as the ownership of the Belief 
Fund and therefore the interest of the deceased, 
therein had been transferred to the trustees of 
the fund and there was a vested trust in favour 
of the nominee; and although the trust in favour 
of the nominee was a contingent trust, the contin¬ 
gency having occurred before the judgment-creditor 
effected any attachment, the trust in favour of the 
nominee ceased to be contingent and hence the- 
amount payable by the Mutual Relief Fund 
became payable to the nominee and was not liable 
to attachment by the creditors of the deceased : 
A1R1931 Bom 300, Bel. on.', Case law referred: 

[P 17 0 1] 

Order.^This is an application under 
0. 21, R. 58 and S. 151, Civil P. 0., made 
by one Kashibai, widow of Saba Babu, in 
the following circumstances: One Parsram 
Wadhumal obtained a decree for a sum of 
Rs. 900 against Saba, son of Babu, in Judi¬ 
cial Misc. No. 218 of 1936. The judgment- 
debtor died after the decree and in March 
1937 the judgment-creditor applied for 
execution of his decree against the heirs 
and legal representatives of the deceased 
Saba ' by attachment of the amount due 
on the ripe policy of the deceased in the- 
hands of garnishee, the Keamari N. W. By. 
Traffic Mutual Relief Fund, Karachi.” An 
order of att£W5hment was issued on this- 
application and the Belief Fund referred to 
has paid into Court the sum of Rs. 239-10-0 
as being “the balance relief due to the 
widow of Saba Babu”. The applicant 
Kashibai, as the widow of the deceased 
Saba, has filed this application praying that- 
the attachment on the sum of Bs. 239-10-0' 

now lying in Court be raised on the ground' 
that in bis lifetime the said Saba, son of Babu, on 
9th October 1928, assigned his right, title and 
interest in the said Relief Fund to his wife Eashi- 
bai, the applicant. 

The applicant contends that by reason 
of that assignment the amount became the- 
absolute property of the applicant, that it 
was no part of the estate of the deceased 
and that it is not therefore liable to attach¬ 
ment in execution of a decree against the 
deceased. It appears that on 9th October 
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1928 the deceased Saba, an employee in the 
N. W. Ry. at Karachi, became a member 
of the relief fund called the “Keamari 
N. W. Ry. Traffic Mutual Relief Pund”. 
Ex. 3 is the certificate of membership. 
After reciting that Mr. Saba Babu has 
become a member of the fund and has 
undertaken to abide by the rules of the 
fund and to pay the calls provided for by 
the rules the certificate provides: 

In consideration and on condition of his 
continuance as a member the fund engages to 
afford after proof of death or retirement from 
service, either after completion of prescribed 
service under railway rules or owing to being per- 
manently disabled for railway service, of the said 
Mr. Saba a pecuniary relief, payable at Keamari 
at the fund office, in accordance with the provi. 
sions of the then existing rules to himself, or the 
undermentioned or substituted nominees, or their 
legal heirs; provided that this certificate shall not 
have become void, and the said member shall not 
have discontinued to be a member of the fund, 
under the operation of the rules of the fund. 

Below this is a tabulated form in which 
is to be entered particulars of the nominee 
and in Ex. 3 Kashibai, aged 15 years, 
daughter of Sonoo, wife of Saba, s/o Babu, 
is shown as the nominee. On the reverse 
of Ex. 3, certain rules of the Keamari 
N. W. Ry. Traffic Mutual Relief Fund are 
•reproduced. R. 26, which is one of these 
rules, provides inter alia : 

The fund will, on no account, recognize any 
transfer or any alienation of relief by the member 
or his nominees. 

Now the whole question before me is 
whether the interest of the deceased Saba 
Babu in the Relief Fund in question is an 
interest which could be attached by his 
creditors. It would be so liable to attach, 
-ment if at the time of the attachment 
■there was such an interest which on the 
death of Saba had passed to his legal 
representatives, and such would be the 
case if at the time of his death Saba had a 
disposing power over his interest in the 
Relief Fund. Several cases have been re¬ 
ferred to in the course of arguments in 
support of the proposition that the interest 
of the deceased Saba Babu in this Relief 
Fund is attachable. Reference has been 
made to the case in 37 Bom 471;' to the 
case in A I R 1934 Bom 296;^ to the case 

1. Shankar Vishvanath v. Umabai Sadashiv, 
(1913) 37 Bom 471=19 I C 736=15 Bom L R 
320. 

^2. Dinbai Hormasji v. Bamansha Jamasji, (1984) 
21 A I R Bom 296=152 10 168=58 Bom 513 
=36 Bom L R 608. 


in 114 I C 658* and to the case in A I R 
1938 Sind 20.* I have gone through these 
cases carefully but am of opinion that they 
do not bear on the question involved in 
this matter. These were all cases relating 
to policies of insurance and to the provi¬ 
sions of S. 6, Married Women’s Property 
Act. The case however in 33 Bom L E 
720® which has been cited by the learned 
advocate for the applicant appears to me 
to bear directly on the point involved. In 
that case moreover the learned Chief Jus¬ 
tice of the Bombay High Court has pointed 
out the difference between a case relating 
to a policy of insurance and one relating 
to a death benefit fund such as we have in 
the present case. In the course of the 
judgment in that case the learned Chief 
Justice states: 

Now the whole question is whether the interest 
of the deceased Hormasji Bhabba in the Times oi 
India Employees Death Benefit Fund is an inter¬ 
est which can be attached by his creditors. In 
order to answer that question one has to look at 
the rules governing that fund. 

The learned Chief Justice then examined 
various rules relating to the fund and 
concluded as follows: 

The position under the rules therefore is that 
you have a fund vested in trustees and payable to 
the two children of the deceased and that the 
deceased himself never had in the events which 
have happened any interest in the fund or any 
disposing power over it. If that is the position, 
then I think there is a valid trust under S. 6, 
Trusts Act of 1882 .... I think here the owner¬ 
ship of the whole fund and therefore of the 
interest of the deceased which is sought to be 
attached, had been transferred to the trustees of 
the fund and that therefore there was valid trust 

under that Section. 

« 

In the course of arguments it had been 
urged before the learned Chief Justice that 
Cls. 17, 18 and 19 of the Riules gave the 
deceased member a power of disposal of 
his interest in the fund. The learned Chief 
Justice has however met this argument in 
his judgment thus: - ■ 

It seems to me that all these provisions in 
Cls. 17,18 and 19 only confer upon the employe 
a right to receive a portion of the fund in certain 
contingencies, none of which has happened, and, I 
think therefore that . these clauses can be 
disregarded. _ 

8. Krishna Lai Sadhu v. Promila Bala Dasai, 
(1928) 16 A IR Oal 518=114 I 0 658=65 Cal 
1315=47 C L J 587=32 OWN 634. 

4. Farmeshwaribai v. Nihalchand Lalchand, 
(1938) 25 A I R Sind 20 = 173 I 0 467 = 82 
SLR 138. 

6. Nadirehaw J. Vachha v. Times of India Em¬ 
ployees Death Benefit Fund, (1931) 18 A I R 
Bom 300=134 1 C 558=38 Bom L B 720. 




itfB9 * ^ Messes. BruijAIi Jagan NatS v. J. E. Sukhia (Loho J.) Sind 17 

A. I. R. 1989 Sind 17 

LOBO J. 


Now in the case before me which is a 
•case relating to a mutual relief fund 
•eimilar to that in Nadirshaw's case^ the 
•certificate of membership provides for the 
payment of pecuniary relief in the case of 
-death or retirement from service to the 
member or "his undermentioned nominee 
•or the legal heirs of the nominee.” It is 
not the case here that the deceased retired 
'from service and died thereafter so that 
pecuniary relief under the certificate became 
payable to him and he acquired dispos- 
iing power over it. It is common ground 
: that he died during service, and it appears 
to me that in these circumstances the 
deceased had no interest in the Belief 
I Fund which passed on his death to his 
' legal representatives so as to be attachable. 

As in Nadirshaws case,® so in the present 
case, the ownership of the Belief Fund and 
therefore of the interest of the deceased 
; therein which is sought to be attached had 
I been transferred to the trustees of the fund 
and there was a vested trust in favour of 
: the applicant, the nominee. It may be that 
i in October 1928 this trust in favour of the 
' applicant was a contingent trust, but the 
contingency having occurred before the 
judgment-creditor effected any attachment, 
the trust in favour of the applicant nominee 
ceased to be contingent and the amount 
payable by the Mutual Relief Fund became 
payable to the applicant and was not liable 
to attachment by the creditors of the 
' deceased. It has been held with reference 
to Sec. 6, Married Women’s Property Act, 
that even a contingent trust is covered by 
the Section. Reference may be made to the 
case in I L R (1937) Mad 990.® Had Saba 
Babu retired from service alive be would 
have bad a power of disposal over the amount 
which in the circumstances became payable 
to him by the fund, but this contingency 
never arose and this provision in the certi¬ 
ficate may therefore be disregarded. In my 
• opinion the case before me is covered by 
the decision of the Bombay High Court in 
33 Bom L R 720.® I accordingly grant the 
application under 0. 21, R. 58 with costs. 
The attachment levied on the money now 
•lying in Court will accordingly be raised. 

N.S./E.K. Application granted, 

Bengal Insurance and Beal Property Oo. Ltd. 

Calcutta V. Velayammal, (19S7) 24 A I B 

Mad 671=170 1^0 279=1 L R (1997) Mad 

990. ' 


Messrs. Brijlal Jagan Math — 

Plaintiffs. 

V. 

J. B. Sukhia and others — Defendants. 

Suit No. 292 of 1938, Decided on 19th 
September 1938. 

Civil P. C. (1908), O. 39, R. 2—Considera- 

tions guiding grant of temporary injunction 
stated. 

In a suit for a perpetual injunction a temporary 
injunction is to be granted or refused on a consi¬ 
deration of the following points : (1) Has the 
plaintiff made out a good prima facie case ? (2) On 
which side lies the telance of convenience? '.AIR 
1934 Gal 694 and AIR 1936 Sind 128\ Bel. on. 

[P 19 0 2] 

A person’s title to a plot was based on a deed of 
conveyance. That deed of conveyance gave him a 
right of passage to certain road. The nature and 
dimensions of that passage were not mentioned in 
the deed of conveyance. Prima facie therefore he 
was entitled to the passage as it existed on the 
date of conveyance ,* on the date of the conveyance 
that passage was a passage which connected his 
property with the road and ran between two com¬ 
pound walls. That passage was 20 feet wide. The 
defendant started building operations by which he 
was encroaching upon this passage to the extent 
of 5 feet : 

Held that the owner of the plot had every'right 
to say that having made out a prima facie case he 
was entitled to a temporary injunction. [P 20 G 2] 

Thanwerdas Isardar — for Plaintiffs. 

Dingomal Narainsing, Khanchand Gopal- 
das and Kimatrai Bhojraj — for 
Defendants 1, 2 and 3 respectively. 

Order.—This is a suit filed by the plain¬ 
tiffs for a declaration and an injunction 

against defendant 1 to restrain him from 
encroaching in any manner upon a certain passage 
by building thereon so as to enclose any space out 
of the said passage into his own land or otherwise 
interfere with the rights of the plaintiffs. 

Defendants 2 and 3, like the plaintiffs, 
are interested in this passage. Along with 
the plaint the plaintiffs presented an appli- 
cation for a temporary and interim injunc¬ 
tion under 0. 39, Rule. 2, Civil P. 0., and 
on 26th July I granted the plaintiffs an 
interim injunction and issued notice of the 
application. It is this notice which is now 
before me for disposal. 

The facts connected with this matter are 
somewhat involved and need to be set out 
in some detail in order to make the posi. 
tion clear. In the Frere Town Quarter of 
the City of Karachi there is a plot of land 
which formerly bore Survey No. 6 survey 
sheet J-1; it was the property of Tyebali 
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Moosaji and Brothers. On three parts of 
this plot of land Tyebali Moosaji & Bro¬ 
thers had erected three buildings. The 
fourth portion of the plot was left unbuilt 
on but demarcated by a compound wall and 
otherwise. The entire plot of land abuts 
on the McNeil Hoad on the south: on the 
north it is bounded by the railway line, 
on the west its boundary consists of a pro¬ 
perty belonging to Edulji Dinshaw & Co., 
and on the east it is bounded by a property 
belonging to another stranger. The division 
of the plot into four parts resulted in two 
of the parts having no access to the McNeil 
Eoad. On both these parts Tyebali Moosaji 
and Brothers had erected buildings. In 
order to afford such access the owners pro¬ 
vided a passage starting on the McNeil 
Eoad and leading up between the two por¬ 
tions of the plot abutting on McNeil Road 
to the two portions of the plot behind. 

Tyebali Moosaji & Brothers in course 
of time became involved in financial diffi¬ 
culties and in order to meet these and to 
clear off mortgages which they had been 
obliged to effect, they began to dispose of 
the various portions of plot No. 6. On 16th 
May 1924, Tyebali Moosaji & Brothers sold 
to the predecessor-in-title of defendant 2 
the back portion of the plot on the north¬ 
west side with buildings thereon admeasur¬ 
ing 1506 square yards for a sum of Rupees 
29,000. The deed of conveyance is Ex. 4. 
Now, this was one of the plots having 
access to the McNeil Road only by the 
passage referred to above and in the deed of 
conveyance Ex. 4 provision is made for this 
in the following words: 

Further the vendors do hereby covenant with 
the vendees that they, the vendors, shall either 
continue to maintain and in good order the 15 feet 
wide road that at present exists leading from the 
McNeil Road through the unsold portion of the 
plot Survey No. 5 survey sheet J-1, Frere Town 
Quarter, or make another road of the same width 
to the south-west of the plot referred to above. 

To the deed of conveyance is appended a 
schedule and in the schedule again there is 
reference to this passage. The schedule 
reads: 

Undivided 1506 square yards of land out of 
3533 square yards being a portion of the plot 
bearing Survey No. 5 survey sheet J-1, situate in 
the Frere Town Quarter of the City of Karachi 
in the Registration District and sub-District of 
Karachi, and hounded on north by railway lines, 
on the south by portion of plot No. 6 and road 
on the east by plot No. 5-A and on the west by 
bungalow of Mr. Edulji Dinshaw, along with the 
bungalow and outhouses standing thereon together 
with all the rights, easements and appurtenances 


thereto including the right of way by a 15 feet 
wide road leading from the McNeil Road to the 
said bungalow as per sketch herewith attached or 
make another road of the same width to the south¬ 
west of the plot referred to above. 

By a deed of conveyance registered oa 
the following day, i. e. 17th May 1924, 
Tyebali Moosaji & Brothers conveyed to the 
plaintiffs in the present suit the north¬ 
eastern back portion of plot No. 5 with 
buildings thereon admeasuring 1496 squaja 
yards for a sum of Es. 30,000. The deed of 
conveyance is Ex. 3. Now, this property 
was also one of the two portions of plot 
No. 5 having no access to McNeil Road 
except by the passage which had been 
reserved for this purpose by Tyebali Moosaji 
and Brothers, when they originally divided 
the plot into four portions and built on 
three portions thereof. In Ex. 3 this pas¬ 
sage is provided for the plaintiffs in the 
following words: 

They, the said vendors do, by these presents, 
grant, sell, convey, assign and transfer unto the 
said vendees, parties of the second part, all that- 
piece or parcel of land with buildings thereon 
being Survey No. 5-A survey sheet J-1, measur¬ 
ing 1496 square yards or thereabouts according to 
sanad and known as bungalow and outhouses and 
compound walls standing thereon with a passage 
common to this bungalow and two others also 
belonging to the vendors, viz. Survey Nos. 6/A-l 
and 5 and situated in the Frere Town Quarter of 
the City of Karachi in the Registration District, 
Sub-District and taluka and town of Karachi. 

A schedule is attached to this deed of 
conveyance and the western boundary of 
the property conveyed to the plaintiffs is 
thus described : 

On the west passage common to survey Nos. 6»' 
5-A and 5A/1. 

On 16th November 1927 Tyebali Moosaji 
& Brothers sold the south-western portion 
of plot No. 5 which had been left unbuilt on 
to Hassanali Sheikh Alibhoy admeasuring 
1506 square yards for a sum of Rs. 8950. 
The deed of conveyance is Ex. 6. The 
description and boundaries of the plot as 
appearing in Ex. 5 are thus set out : 

All their right, title and interest in an undivided 
southern half portion being a plot of land with' 
compound walls and kutcha buildings thereon the 
v^hole plot bearing old Survey No. 6, old survey 
sheet J-l, new Survey No. 7 in the map marked 
sheet 2 situated in Frere Town Quarter, Karachi, 
Registration District, Sub-District, taluka and 
town of Karachi the plot conveyed measuring 1606 
square yards from whole area of 3196 square yards 
and bounded on the north by another portion of 
plot old Survey No. 6 with bungalow, east by 
common passage and old Survey No. 6A/1, south 
by McNeil Road and west by plot of Edulji 
Dinshaw. Together with all buildings, way^ 
water-courses, drains, passages and easements and 
advantages and appurtenances whatsoever. 
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The remaining portion of the original 
plot No. 5 with buildings thereon belonging 
to Tyebali Moosaji & Brothers, the south, 
eastern portion, appears to have been con. 
veyed to defendant 3 in the suit for he 
is the present owner thereof. At present 
however, there is no material on the record 
showing when and how defendant 3 ac¬ 
quired this portion of the plot. The plot 
which was originally plot No. 5 at present 
consists of four portions which have been 
renumbered as follows : The plaintiffs’ plot 
with buildings thereon bears Survey No. 8, 
defendant 3’s plot with buildings thereon 
bears Survey No. 9, defendant 2's plot with 
buildings thereon bears Survey No. 7/1, 
and the portion sold to Hassanali bears 
Survey 7/2. On 23rd December 1937, de¬ 
fendant 1 and his wife purchased from 
Hassanali Sheikh Alibhoy plot No. 7/2 for 
a sum of Es. 11,295 and the area sold was 
1506 square yards. The deed of conveyance 
is Ex. 8. The schedule attached to Ex. 8 
reads thus : 

A plot of land bearing new Survey No. 7/2 
survey sheet FT'2 admeasuring 1506 square yards 
and situated in the Frere Town Quarter of the City 
of Karachi in the Registration District and Sub- 
District of Karachi together with compound walls 
and a wooden shop thereon and hounded on the 
north by new Survey No. 7/1, sheet FT-2, on the 
east by common passage 14 feet and 10 inches 
•wide, on the south by McNeil Road and on the 
west by plot of land with buildings thereon 
belonging to Messrs. Edulji Dinshaw & Co. 

It must bo mentioned that between 
January 1931 and December 1936 Hassan¬ 
ali with the co-operation of defendant 2 or 
his predecessor-in-title had with consider¬ 
able difficulty and after much loss of time 
been able to obtain leave from Government 
for a sub-division of the western half of 
what was originally plot No. 5 into two 
portions 7/1 and 7/2, and that the demar¬ 
cation and limitation of the passage as one 
of 14 feet and 10 inches as shown in Ex, 8 
was part of the arrangement as a result 
of which Government through the City 
Deputy Collector agreed finally to the sub¬ 
divisions 7/1 and 7/2. Exs. 9, 10, 11 and 
12 make this position clear. The plaintiffs 
had no voice in these proceedings. 

Defendant 1 had purchased plot No. 7/2 
for the purpose of erecting a building 
thereon. In or about July 1938 he started 
operations. He pulled down the compound 
wall, the boundary on the eastern side, and 
started preparations for the construction of 
a building on the extreme eastern limit of 
his plot which he demarcated after pulling 


down the compound wall about 6 feet fur¬ 
ther east and beyond the compound wall. 
Thereupon there was a protest ^ by the 
plaintiffs and defendants 2 and'3. The 
plaintiffs contended that defendant 1 was 
deliberately encroaching upon the passage 
to the extent of about 5 feet and that he 
had no right to do so. The plaintiffs were 
supported in their contentions by defen¬ 
dants 2 and 3. Acrimonious correspondence 
and unseemly interviews between the plain¬ 
tiffs, defendants 2 and 3 and defendant 1 
ensued and ultimately on 23rd July 1938 
the plaintiffs filed the present suit and 
applied for and obtained an interim injunc¬ 
tion against defendant 1. 

Now, it has been clearly laid down that 
in a suit for a perpetual injunction, such as 
I have before me, a temporary injunction 
is to be granted or refused on a considera- 
tion of the following points: (l) Has the 
plaintiff made out a good prima facie case ? 
(2) On which side lies the balance of con¬ 
venience? In 61 Cal 814^ Buckland Offg. 
C. J. states the position thus: 

The plaintifi must make out a prima facie case. 
This is essential before either injunction or attach¬ 
ment can be granted. Moreover, the Court must 
be satisfied that the interference is necessary to 
prevent injury which is irreparable and that the 
mischief or inconvenience, which is likely to arise 
in consequence of withholding relief, will be greater 
than that from granting it. 

The learned Judge in support of his 
judgment has relied inter alia on the case 
in 127 I C 690,^ a case of our own Court. 
In A I E 1936 Sind 128^ it is laid down 
by a Bench of our own Court that where 
no prima facie case is proved a temporary 
injunction should not issue. 

Now, in order to ascertain whether the 
plaintiffs in the present case have made 
out a good prima facie case it is necessary 
to refer in the first place to the deed of 
conveyance upon which alone they can 
base their right to the passage or to a right 
of way to the McNeil Road, This deed of 
conveyance undoubtedly gives them a right 
of way to the McNeil Road by a passage 
common to their bungalow and two others, 
and in the schedule attached to Ex. 3 the 
western boundary of the plaintiffs’ property 

1. Drugadas Das.v. Nalinchandra Nandan,(1934) 
21 AI R Cal 694=1661C 364=61 Oal 814= 
38 0 WN771. 

2. DaUy Gazette Press Ltd. v. Karaclii Munici¬ 
pality. {1930) 17 A IR Sind 287=127 I 0 690 
=26 SLR 142. 

8. Bagomal Hotcband v. Dharambai Jethmal 
(1986). 22 AIR Sind 128=166 I 0 698. 
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is described as “passage common to Survey of that passage are not mentioned in the 


Nos. 5, 5A and 5A/1”. No dimensions are 
mentioned in regard to this passage and in 
the absence of the mention of any dimen¬ 
sions the plaintiffs have every reason to 
say that the passage given to them for the 
use of their bungalow was the passage as 
it existed on the date of the conveyance to 
them in May 1924. It is therefore neces- 
sary to ascertain what was the nature and 
dimensions of that passage. 

As to its nature, there is sufficient evi¬ 
dence on the record to establish that it lay 
between the compound wall of present plot 
No. 9 and the compound wall which was 
the eastern boundary of plot No. 7/2. Not 
only is this clear from Ex. 5, Hassanali’s 
deed of conveyance, but I have on this point 
the affidavits of R. B. Kimatrai Ishwardas 
Mallick, of Rochiram Thakurdas and of 
the plaintiff himself, that till the disputes 
arose the passage from McNeil Road to the 
bungalows on plots Nos. 7/2 and 8 ran 
between two walls, the compound wall of 
plot No. 9 to the east and the compound 
wall of plot No. 7/2 to the west. 

As to the dimensions of the passage, the 
evidence on record to my mind is clear. 
Ex. 6 is the relevant portion of the field- 
sheet prepared in the year 1922 when the 
City of Karachi was being re-surveyed. 
Ex. 6 is drawn to scale 80 feet to an inch. 
The passage shown therein is clearly 20 
feet. Ex. 7 is the relevant survey map prb- 
pared from the field sheet Ex. 6. It shows 
the passage to be 20 feet and to be bounded 
on both east and west by a compound 
wall. Both Exs. 6 and 7 show that at the 
south-western end of this passage where 
it touches McNeil Road there is a cistern or 
a tank, and the compound wall which 
forms the western boundary of the passage 
starts from the eastern extremity of this 
cistern or tank. Ex. 14 is a photograph of 
the passage taken after defendant 1 had 
initiated building operations by demolish¬ 
ing the compound wall on the east of his 
plot. It is clear from this photograph that 
the compound wall extended northwards 
from the eastern extremity of the cistern 
or tank. 

To my mind this is sufficient to establish 
that the plaintiffs have a strong prima 
facie case. Their title is based on their deed 
of conveyance, Ex. 3; that deed of convey¬ 
ance gives them a right of passage to the 
McNeil Road; the nature and dimensions 


deed of conveyance. Prima facie, therefore, 
they were entitled to the passage as it 
existed on the date of their conveyance; on 
the date of their conveyance that passage 
was a passage which connected their pro¬ 
perty with the McNeil Road and ran be¬ 
tween two compound walls, the compound 
wall of plot No. 9 and the compound wall 
of plot No. 7/2. That passage was 20 feet 
wide. Prima facia therefore the plaintiffs 
are entitled to a right of way to the 
McNeil Road by a passage 20 feet wide. 
Defendant 1 has admittedly started buil¬ 
ding operations by which he is encroaching 
upon this passage to the extent of 6 feet or 
so and the plaintiffs have every right to 
say that having made out a prima facie case 
they are entitled to a temporary injunction. 

It has been argued that Ex. 3 mentions 
no dimensions in regard to the passage, but 
it refers to plots Nos. 5, 6A and 6A/1 and 
that to ascertain the extent of the plain¬ 
tiffs’ right of way recourse must be had to 
Ex. 4, the deed of conveyance, in respect of 
plot No. 5A in favour of defendant 2. That 
a reference thereto shows that defendant 2 
was given an "existing passage” of 15 feet 
only and even this was liable to be diverted 
to the south-western extremity of the plot 
alongside the property of Edulji Dinshaw. 
This, it is argued, is the limit of the extent 
of the plaintiffs’ right to a passage to 
McNeil Road. He is entitled only to a 
passage 16 feet wide. The argument is 
unsound and there are several effective 
answers to it. In the first place there was 
no ‘existing’ passage 15 feet wide; it is 
clear on the evidence the passage to McNeil 
Road in 1924 was 20 feet wide. The sketch 
annexed to the deed of conveyance (Ex. 4) 
is drawn to scale 20 feet to an inch, and the 
passage indicated in the sketch is clearly 
20 feet wide. In Ex. 4 itself therefore there 
is a conflict on , this point between the 
recitals in the body of the document and 
the sketch. Again there is no justification 
whatever for importing into Ex. 3 the 
contents of other deeds of conveyance in 
favour of other persons for the purpose of 
ascertaining the plaintiffs’ rights under his 
deed of conveyance. Ex. 3. Such a course 
could be justified only if by mutual agree¬ 
ment Tyebali Moosaji & Brothers had 
simultaneously effected conveyance to the 
vendees of plots Nos. 6, 6A and 6A/1 now 
plots Nos. 9, 8 and 7/1 and made a mutual 
arrangement regarding the right of passage. 
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There is yet another point 'which appears 
considerably to favour the case of the 
plaintiffs. It is asserted by the plaintiffs 
that the pipe-lines conveying water to their 
building have been laid through the pas¬ 
sage and that the drainage and pipe-lines of 
defendant 2 also pass through this passage 
and that defendant 1 in starting building 
operations has had perforce to interfere 
with these pipe-lines and the drainage 
arrangements. It is argued for the plain, 
tiffs that the lay out of the pipe-lines 
and the drainage is clear indication that 
the common passage extends to the west 
beyond the pipe-lines and drainage pipes 
and up to the compound wall now demo, 
lished. In my opinion this argument is 
sound. It is not reasonable to suppose that 
in laying pipe-lines and drainage for the 
bungalows on plots No. 7/1, 8 and 9 the 
original owners of the original plot No. 6 
would have chosen to lay them in the 
unsold portion of the plot. It is far more 
reasonable to suppose that they would run 
the pipe-lines and the drainage through the 
common passage. I am of the view there¬ 
fore that the plaintiffs have made out a 
strong prima facie case entitling them to a 
temporary injunction. If the question of 
convenience is considered, the balance of 
convenience is undoubtedly in favour of 
granting a temporary injunction. Defen- 
dant 1 has not chosen to place on the 
record any material indicating that he will 
be inconvenienced or damnified to any con¬ 
siderable extent by having his building 
operations held up. He has filed more than 
one affidavit and the only reference to this 
point is in para. 42 of his affidavit dated 
Ist August 1938. It reads : 

That I have made all arrangements for con-. 
Btructing my plot and as a result of the attitude 
of the plaintifi and defendant 2 in having the 
injunction served upon me, my work has been 
stopped. I say that the continuation of the injunc¬ 
tion will seriously prejudice me as it will bold my 
building work indefinitely. 

Onthe other hand, there can be no doubt 
that if defendant 1 is allowed to carry on 
his building operations the plaintiffs will 
find it very difficult to induce the Court, in 
the event of their being successful, to order 
defendant 1 to demolish a completed build¬ 
ing. It is true that the learned' advocate 
for defendant 1 has stated that his client 
will be willing to demolish the building if 
the suit is decided against him, but the 
acceptance of such undertakings has always 
been discouraged by the High Courts. I 


have done my best in this matter to bring 
the parties to a reasonable settlement by 
suggesting to each of the contesting parties 
a little give and take. But the parties are 
in no mood to come to any amicable 
arrangement and I have therefore to deliver 
this order. In these circumstances I make 
no order as to any early date of hearing. If 
an application in that regard is made here, 
after it will be considered on its merits. 
The plaintiffs will have the costs of this 
application. 

D.S./R.K. Order accordingly, 

A. I. B. 1939 Sind 21 

Davis J. C. 

Muhammad Jamadar Jhangir — 

Complainant — Applicant, 
v. 

Qhulam Rasool Mirza — Accused — 

Opponent. 

Criminal Revn. Appln. No. 25 of 1938, 
Decided on 27th July 1938, from order of 
Sub-Divisional Magistrate, Karachi, D/- 
7th April 1938. 

Penal Code (1860), S$. 403, 420—Partner 
can be convicted of criminal breach of trust in 
respect of partnership property—But if chief 
matter in dispute between complainant and ac¬ 
cused is dispute between partners and allega¬ 
tions under Ss. 403 and 420 are made merely to 
squeeze out money from accused, dismissal 
being of civil nature, criminal complaint does 
not lie. 

A partner can be convicted of' a criminal breach 
of trust in respect of the partnership property. The 
partnership may be for one purpose, and one part¬ 
ner may for his own different purpose, dishonestly 
and fraudulently, abstract money from the part¬ 
nership assets and criminally misappropriate it. 
Such an action would make him liable to criminal 
prosecution and it would not then be a matter 
merely of dispute between the partners. [P 22 G 1] 

Where, however the chief matter in dispute 
between the complainant and the accused is a dis¬ 
pute between the partners, and the allegations of 
criminal offences under Ss. 403 and 420 are made 
in the complaint, merely for the purpose of squeez- 
ing money out of the accused, the dispute> being 
merely one of civil nature, the complaint is liable 
to be dismissed '.AIR 1934> Sind 22, ReL on ; 
AIR 2933 Cal 582, Not foil. [P 22 C 2] 

B. P. Samfcani — for Applicant. 

Kundanmal Dayaram, Special Assist. 

Public Prosecutor — for the Grown. 

Order.—This is an application in revi¬ 
sion against the order of the Sub-Divisional 
Magistrate, Karachi, dismissing the com. 
plaint of the applicant under Ss. 403 and 
420, I. P. C., against the accused on the 
ground that the dispute is clearly one for 
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the Civil Court to decide. It is clear the 
Magistrate has not dealt with this case in 
a perfunctory manner though his order dis¬ 
missing the complaint is, I think, unduly 
brief, and he might have given shortly his 
reasons for his conclusions to assist the 
higher Court. But he sent this case first to 
an Honorary Magistrate for a preliminary 
inquiry who recommended process to be 
issued. But the report of the Honorary 
Magistrate is open to the same objection of 
undue brevity in that there is nothing in 
his report which assists the higher Court to 
determine why process should issue. But 
looking at the complaint, I think the Magis¬ 
trate is right, and that this complaint is 
merely brought by the complainant to 
squeeze money from the accused who is his 
neighbour because the partnership between 
them has been unsatisfactory. 

I do not myself agree with the argument 
advanced by the learned advocate for the 
accused that in no case can a partner be 
convicted of criminal breach of trust in 
respect of the partnership property. The 
partnership may be for one purpose, and 
one partner may for his own quite different 
purpose dishonestly and fraudulently ab¬ 
stract money from the partnership till and 
criminally misappropriate it, and I do not 
see how it can then be said that there is no 
room for the criminal law at all. It is not 
then a matter merely of dispute between 
partners, and the judgment on which the 
learned advocate for the accused relies (AIR 
1933 Cal 582*) has been differed from, and 
with all respect, I think, rightly, by this 
Court in 28 S Ij R 84.^ But so far as the 
charge of cheating is concerned, I should 
say it is extremely improbable that the 
complainant could in any way prove the 
necessary guilty intention on the part of the 
accused, and as regards the charge of cri¬ 
minal misappropriation, in view of the fact 
that this applicant has been asking for 
accounts of the partnership and of the 
time which has elapsed between the forma¬ 
tion of partnership and the filing of the 
cornplaint, it is improbable that the com¬ 
plainant could prove that there was any¬ 
thing in this case but a partnership dispute 
of a civil nature. Mr. Samtani, I think, 

1. Bhupendra Nath v. Girdharilal Nagar, (1933) 

20 A I E Cal 582=1933 Cr C 953=145 I 0 

416=60 Cal 1316=87 C W N 982. 

2. Bhikchand Gangaram v. Emperor, (1934) 21 

AIR Sind 22=1934 Cr C 220=155 I 0 439= 

28 S L R 84. 


unwittingly disclosed the reason of this 
complaint, when he said that when the 
complainant came to try and get some com¬ 
pensation from the accused he found that 
he was too late. The accused’s house had 
already been attached. The fact, of course, 
that a man’s house has been attached does 
not free him from the liability of a criminal 
prosecution if he has committed a criminal 
offence. But it does, I think, appear in this 
particular case that the chief matter in dis- 
pute between the complainant and the 
accused was a dispute between the partners, 
and that these allegations of criminal 
offences are made in the complaint, as the 
complaint itself shows, for the purpose of 
squeezing money out of the accused. That 
is all. The complainant thinking he will 
get nothing by attachment of the accused’s 
property, or by action in the Civil Court 
wishes to use the Criminal Court as his 
debt.collector. 

I do not think therefore there is any 
reason whatever to interfere with the order 
of the Magistrate. I therefore dismiss this 
revision application. 

r.M./r.K. Application dismissed^ 
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Tyabji J. 

Hemraj Badhowji — Respondent 1. 

V. 

Shahbhan Mohib — Respondent 2. 

Misc. No. 42 of 1932 and Execution 
Appln. No. 1351 of 1937, Decided on 5th 
October 1938. 

(a) Civil P. C. (1908), S. 47, O. 21, R. 64 

Property in possession of judgment*debtor 

sought to be sold—Question whether it is wakf 
property is question arising between parties to 
suit and can be determined in execution pro¬ 
ceedings. 

The question as to whether the property held by 
a judgment-debtor, which is sought to be sold in 
execution of a decree is wakf property, in which 
the judgment-debtor has no beneficial interest, is^ a 
question aiising between parties to the suit in 
which the decree was passed and can be determined 
in execution proceedings : A I B 1924 Cal 744; 
17 Cal 711 (F B) and 19 Cal 683, Bel. on. 

[P 23 0 2] 

(b) Mahomedan Law—^Wakf—Shiah Law — 
Enjoyment of entire usufruct of wakf property 
exclusively reserved to owners, who are Shiahs, 
during their lifetime — Right of relations to 
commence after death of respective owners 
Wakifs and after them their descendants and 
heirs to have right of residence in the wakf 
property—Wakf is wholly void. 
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tinder Mahomedan law, a Shiah cannot validly 
create a wakf under which he reserves any benefit 
for himself. [B 23 0 2] 

Where under the terms of a deed of wakf, the 
enjoyment of the entire usufruct of the wakf pro- 
Iperties is exclusively reserved to the owners of the 
properties i. e. the wakifs, who are Shiahs, during 
their life-time, and the rights of the relations of 
the owners are to commence only after the death 
of the respective owners and the main benefit con¬ 
templated by the authors of the wakf, for them¬ 
selves and after themselves for their descendants 
and heirs is the right of residence in the properties, 
euch a deed of wakf is wholly void and does not 
create any wakf. [P 28 C 2; P 24 C 1] 

Hakumatrai M. Eidnani — 

for Judgment-creditor (Assignee). 

Kundanmal Dayaram — 

for Judgment-debtors. 

Order. — This is an application under 
O. 21, R 64 by the judgment-creditor for 
din order of sale by public auction of the 
right, title and interest of the judgment, 
debtor in the two properties mentioned in 
the application. The judgment-debtor has 
filed his objections and alleges that the two 
properties do not belong to him and that 
they are wakf properties, by virtue of the 
deed of 1st March 1930 duly executed and 
registered by the owners of the properties, 
«{ which Ex. 6 is a copy. The judgment- 
creditor on the other hand contends that 
this wakf deed executed by parties who are 
.admittedly Shiahs is void on the very face 
of it. The question for decision is therefore 
^whether a valid wakf was created under the 
deed of Isb March 1930 by which the judg^ 
toent-debtor entirely ceased to have any 
beneficial interest in the properties. Before 
I deal with this question, I must refer to 
iwo preliminary objections raised on behalf 
of the judgment-debtor. Mr. Kundanmal 
'has referred me to the case in 14 Cal 617^ 
«,nd argued that this is a question in which 
very intricate questions of law have arisen 
•with regard to the validity of a trust, and 
1^0 A I R1924 Cal 744,* where it was stated 
iihat ultimate questions of trust were not 
intended to be thrashed out in execution 
^proceedings. But this is by no means a 
Question where very intricate questions of 
law have arisen, and in the case in A I R 

1 1924 Cal 744* it was clearly held that 
where a judgment-debtor was in possession 
as an agent or trustee for another, his title 
ipiay be the subject of an inquiry in a claim 

. 1. Hamid Bakhut Mozumfiac v. Buktear Cband 
- Mahto, (1887) 14 Cal 617. 

:2. Hajimunnissa Bibi v. Nacharaddin Sardar, 
(1924) HAIR Oal 744=^83 I C 233=51 Cal 
548=89 0 L J 418« 


case. The rulings further cited by Mr. 
Hakumatrai in 17 Oal 711^ and 19 Oal 
683^ and above all the terms of B. 47, Civil 
P. 0., appear to me to make it quite clear 
that this is a question arising between the 
parties to the suit in which the decree was 
passed which has to be determined in these 
proceedings. 

The other objection raised was that 
I ought not to inquire into this question 
because these properties were held to be 
wakf properties in two decrees, one passed 
in Suit No. 134 of 1936 and another in 
Misc. No. 66 of 1934. A copy of the plaint 
in Suit No. 134 of 1936, Ex. 9. and the award 
made and filed in the suit Ex. 11 have been 
produced, as also the award in Misc. No. 66 
of 1934. It is quite clear that in neither of 
these proceedings to which the judgment- 
debtor and his relations were parties, was any 
question raised with regard to the validity of 
the wakf, and it is clear that it was to the 
interest of all these parties to treat the 
alleged wakf as a valid wakf, and they no 
doubt took into consideration the benefits 
that the wakf deed conferred on the persons 
named therein. In any case the judgment- 
creditor was not a party to any of those 
proceedings, and the manner in which the 
judgment-debtor and his relations dealt 
with' the questions with which they were 
concerned, does not in any manner affect 
the necessity and propriety of the question 
being decided in these proceedings. Turning 
next to the main question at issue, namely 
whether the execution of the deed Ex. 6 
created a valid wakf, it is admitted that 
the parties who executed the deed were 
Ismaili Shiahs, to whom the Shiah law 
applies. It is also admitted that under 
Mahomedan law a Shiah cannot validly 
create a wakf under which he reserves any 
benefit for himself. A Shiah may of course 
make a valid wakf for the benefit of his 
family or relations. Under the terms of this 
deed however the enjoyment of the entire 
usufruct of the two properties is exclusively 
reserved to the owners of the properties, 
who were the wakifs, creators of the wakf, 
during the lifetime of the owners. This is 
clear from conditions (l) and (4) and 9. 
The rights of the relations of the owners 
commence only after the death of the res. 
pective owner through whom these relations* 

3. Panchanun Bundopadhya v. Balia Blbl, (1890) 

17 Cal 711 (F B). 

4. Frosacno Komar Sanyal v. Kali Das Sanyal, 

(1892) 19 Oal 683 = 191 A 166 = 6 Sar 209 

(P 0). 
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were to become entitled to the benefits 
under the wakf. The main benefit contemp¬ 
lated by the authors of the wakf, for 
themselves and after themselves for their 
descendants and heirs, was the right of 
residence in these properties. At one time 
an attempt was made by Mr. Kundanmal 
to argue that the right of residence was not 
a benefit of the type which under the 
Mahomedan law, a Shiah could not reserve 
for himself under a wakf. But he was not 
able to cite any authority for this proposi¬ 
tion, which on the very face of it, is wholly 
untenable. 

I therefore hold that the wakf deed is 
wholly void, and does not create any wakf. 
Admittedly the judgment-debtor is an owner 
and has a share in these properties, and 
I grant this application for sale of the right, 
title and interest of the judgment-debtor in 
these properties. I may mention here that 
Mr. Kundanmal has contended that his 
client, the judgment-debtor, appeared to 
oppose tliis application here not only in his 
capacity as a judgment-debtor, but as the 
mutawalli of the two properties, which he 
claimed were wakf properties and he asked 
me to note that he has appeared before me 
as an applicant under 0, 21, R. 68 and he 
relied upon a passage in a ruling cited by 
him, viz. in AIR 1928 All 516® for his con¬ 
tention that he could do so without making 
a separate application under 0. 21, R. 58. 

r.m./r.k. Order accordingly. 

^ - - 

5. Musharrat Begam v, Sikandar Jahan Begam, 
(1928) 15 A I R All 616=111 I C 583=61 All 
40=26 A L J 1180. 
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Lobo j. 

Kishinchand Santram — 

Respondent 1. 

V. 

Messrs Bochaldas Gidumal — 

Respondents 2. 

Misc. No. 65 of 1938, Decided on 16th 
August 1938. 

(a) Arbitration Act (1899), S^c. 9—Contract 
of sale between K and M on terms and condi¬ 
tions of importing office — Contract providing 
separate arbitration clause under Section 9— 
Appointment of arbitrators in terms of con¬ 
tract with importing office—Arbitrators held 
had no jurisdiction to draw award. 

K and M entered into a contract of sale of cer¬ 
tain goods on terms and conditions of the import¬ 
ing ofiSce of the goods. The contract between the 
parties contained an arbitration clause which pro¬ 
vided that all disputes of whatsoever nature, unless 
amicably settled, should be referred to two arbi¬ 


trators, one to be nominated by each under the- 
provisions of the Arbitration Act. Upon a dispute 
having arisen E, nominated one arbitrator on his 
behalf and called upon M to nominate one for 
him within three days. On failure of M to do so K 
himself appointed an arbitrator on behalf of ilf,. 
This was in accordance with the arbitration, 
clause contained in the contract between K and- 
the importing office. The two arbitrators thus- 
nominated by K drew up an award : 

Held that the arbitrators acted without juris¬ 
diction because whatever terms and conditions ot 
the importing office were to be incorporated in the- 
contract between E and M, the arbitration clause 
in the contract of the office could not be incor^ 
porated by implication because the contract 
between E and Af actually contained a separate- 
arbitration clause and hence the appointment of 
another arbitrator by E on behalf of M was in. 
contravention of the provisions of Sec. 9, Arbitra¬ 
tion Act, and hence illegal : A I B 1921 Cal 767 
(1912) AO 1 and (1889) 5 T L R 677, Bel. on 
AI B 1931 P C 289; AIB 1931 Bom 81 and. 
AIR 1933 Sind 75, Disting. [P 26 C 1, 2} 

(b) Arbitration Act (1899), S. 9 — Appoint¬ 
ment of arbitrator before expiry of seven days 
from notice. 

The appointment of an arbitrator within seven 
days from the service of notice on the other party 
is illegal and the mere embodying of the appoint* 
ment in a reference on a later date does not affect- 
the invalidity of the appointment. [P 27 G 1}. 

Kodumal Lekhraj — 

for Respondent Iv 

Srikishindas H. Lulla — 

for Respondents 

Order. — These are objections to an’ 
award under the Arbitration Act which 
arise in the following circumstances: Res¬ 
pondents 1 and 2 are both merchants doin^, 
business in Amritsar. Respondent 1 entered 
into a contract for sale to respondents 2 of 
ten bales of piecegoods, July and August 
1937 delivery. The contract between the^ 
parties is Ex. 6. Disputes arose betweea 
the parties relating to both shipments and 
by their letter (Ex. 7) dated 5th November 
1937 respondent 1 appointed Mr^ R. H. 
Martin of Messrs Forbes Forbes Campbell 
& Co. as their arbitrator and called upon 
respondents 2 to nominate their arbitrator 
within seven days. Respondents 2 replied 
on 11th November 1937 by Ex. 8 asking 
for a copy of the contract between Messrs- 
Ralli Bros. Ltd., the importing firm and 
respondent 1. On 13th November 1937 
respondent 1 in their letter (Ex. 9) referring, 
to Ex. 8, the letter of respondents 2, said, 
that it was “sheer nonsense”. They then 
appointed Mr. Martin of Messrs Forbes. 
Forbes Campbell & Co. as their arbitrator 
in respect of both shipments of July and 
August and again called upon respondents % 
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to nominate their arbitrator within seven 
days. The words that follow are important: 

If you fail to nominate your arbitrator we 
shall instruct our arbitrator to proceed 
ex parte.” On 11th December 1937, respon, 
dent 1 by.their letter (Ex. 10) appointed 
Hr. Godbert of Messrs Fleming Shaw & 
Co. on behalf of respondents 2, taking a 
position inconsistent with that which they 
had adopted in their letter (Ex. 9). It 
appears that Mr. Martin, the arbitrator 
appointed‘by respondent 1, left for Europe 
and on 23rd December 1937 respondent 1 
wrote to respondents 2 a letter (Ex. 11) in 
which they state : 

With reference to our previous correspondence, 
we beg to notify that as Mr. K. H. Martin of 
Messrs Forbes Forbes Campbell & Co. is leaving 
for England and is unable to proceed with the 
arbitration, so we hereby nominate Mr. J. W. 
Anderson of Messrs Grahams Trading Go; (India) 
Ltd., Karachi, to act on our behalf. We again cali 
upon you to nominate within three days after 
receipt hereof your arbitrator, failing which Mr. 
Godbert of Messrs Fleming Shaw & Co., Karachi, 
will act on your behalf as we have already advised 
you. 

No further correspondence of any impor- 
tance ensued and Messrs Anderson and 
Godbert proceeded on a reference made to 
them and signed by respondent 1 alone. 
Respondents 2 did not appear before the 
arbitrators. They sent to them a document 
which is Ex. 12 dated 21st January 1938 
wherein they disputed the jurisdiction of 
the arbitrators and under protest set out 
their case. The arbitrators made their 
award on 27th January 1938 and 61ed it 
in Court on 15th February 1938. On being 
served with notice, respondents 2 have filed 
objections to the award and pray that the 
award be removed from the file. Several 
objections have been filed on behalf of res. 
pendents 2 but the learned advocate who 
appears for them has stated that so far as 
these proceedings are concerned he presses 
only two of the objections which he for¬ 
mulates thus : 

(X) The reference to two arbitrators by respon¬ 
dent 1 was illegal as it was not in accordance 
with the submission clause contained in the con. 
tract between the parties (Ex. 6). The arbitrators 
therefore acted without jurisdiction. 

(2) That in any event respondent 1 having 
appointed an arbitrator on behalf of respondents 2 
after notice of three days the nomination of an 
arbitrator by respondent 1 on behalf of respon¬ 
dents 2 ofiended against the provisions of Sec. 9, 
Arbitration Act, and was accordingly illegal. The 
arbitrators therefore proceeded without jurisdiction. 

After carefully considering the matter 
and after hearing the learned advocates 
appearing for respondents 1 and 2, I am of 


opinion that these objections must prevail. 
Ex. 6 is the contract between the partiee 
containing an arbitration clause which 
reads thus: 

Further all disputes of whatsoever nature unless 
amicably settled shall be referred to the arbitra* 
tion of two European merchants of Karachi, ono 
to be nominated by each under the provisions of 
the Arbitration Act 9 of 1899. 


It is contended by the learned advocate 
for respondents 2 that here there is a com. 
plete and self-contained submission clause. 
Respondents 2 having failed according ta 
the contentions of respondent 1 to appoint 
an arbitrator, the provisions of S. 9, Arbi¬ 
tration Act, immediately came into opera¬ 
tion. Clause (b) of Section 9, Arbitration 
Act, provides: 

If on such reference, one party fails to appoint 
an arbitrator, either originally or by way of sub¬ 
stitution as aforesaid, for seven clear days after the 
other party having appointed his arbitrator, has 
served the party making default with a written 
notice to make the appointment, the party who 
has appointed an arbitrator may appoint that 
arbitrator to act as sole arbitrator in the reference, 
and his award shall be binding on both parties as 



The learned advocate for respondents 2 
points out that in these circumstances and 
in view of the terms of the submission 
clause contained in Ex. 6 the appointment 
of a second arbitrator by respondent 1 on 
behalf of respondents 2 was illegal, and tho 
arbitrators who have made the award have 
acted without jurisdiction. The answer of 
the learned advocate for respondent 1 te 
this position taken up by the learned advo¬ 
cate for respondents 2 is this: Respondent 1 
had purchased the goods in question from 
Messrs. Ralli Bros. Ltd. who were the 
importing office. The contract between res. 
pondent 1 and Messrs. Ralli Bros. Ltd. is 
Ex. 13. The contract (Ex. 6) between the 
parties provides: 

We the undersigned have contracted to purchase 
from Messrs. Kishan Chand Sant Bam Amritsar 
this day through. . . .(broker) the following goods 
‘Karachi Godown Delivery’ on the terms and con¬ 
ditions of the importing office of these goods. 

Thus, argues the learned advocate for 
respondent 1, the terms and conditions of 
Ex. 13 must be deemed to be imported into 
the contract (Ex. 6) including the submis¬ 
sion clause which is cl. 21 in Ex. 13. ^ut 
in a nut-shell, the argument of the learned 
advocate for respondent 1 on this point 
comes to this: There is a submission clause 
in the contract between the parties. To 
appreciate what are the terms of that sub. 
mission clause reference must first be made ’ 
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fco Ex. 6. But the submission clause in 
Ex. 6 is not exhaustive for, it makes refer¬ 
ence to the provisions of the Arbitration 
Act. When the Arbitration Act is referred 
to all the provisions of Cls. (a) and (b) of 
Sec. 9 thereof are excluded by the words 
"‘unless a different intention is expressed 
therein,” occurring in the first part of S. 9. 
The different intention is to be found in Ex. 
13 and in the submission cl. 21 contained 
therein. Thus argues the learned advocate. 
Ex. 6 contemplates the appointment of two 
European merchants of Karachi one to be 
nominated by each party. Respondents 2 
having failed to nominate an arbitrator 
under Ex. 6 reference must be made to 
the Arbitration Act. But the provisions of 
Cls. (a) and (b) of S. 9 of that Act are ex¬ 
cluded because in this case the terms and 
conditions of Ralli Bros, contract (Ex. 13) 
are embodied in the contract between the 
parties and cl. 21 of Ex. 13 provides that 
if one of the parties fails to nominate an 
arbitrator the other party shall nominate 
one on his behalf. This is an argument 
with which I am not prepared to agree. 

The first objection to it is to be found in 
the very wording of Ex. 6. The word fur¬ 
ther’ appearing in Ex. 6 is most significant. 
Ex. 6 says that the contract is on the 
terms and conditions of the importing 
office of these goods. Then follow the words 
“Purther all disputes of whatever nature, 
&c.” It seems to me obvious from the 
wording of Ex. 6 that whatever terms and 
conditions of the importing office were to 
be deemed as incorporated in Ex. 6 the 
arbitration clause was certainly not to be 
deemed to be embodied because a separate 
and independent arbitration clause is embo¬ 
died in Ex. 6 itself. The next objection to 
which the argument of the learned advo¬ 
cate is open is that there is no legal autho¬ 
rity in support of the general proposition 
that in a contract between A and B an 
arbitration clause contained in a contrct 
between B and C can be incorporated by 
implication. In support of this, reference 
may be made to the case in 47 Cal 799.^ 
In that case B entered into a contract with 
G for sale of 30 bales of dhoties with a 
condition stating : 

We sold the goods as were bought by us-of 
L. J. batta, chafage, all other terms according to 
Bakar (importing) firms. 

1. Chatturbhuj Chandanmull v. Basdeodas Daga, 
(1921) 8 A I R Cal 767 = 60 I C 909=47 Cal 
799=33 C li J 145. 


The contract between B and LJ had a 
clause for arbitration embodied in it. Held 
in a suit filed by B in respect of some of 
the bales that S. 9, Arbitration Act, had no 
application because the arbitration clause 
between B and LJ was not incorporated 
into the contract between B and 0. The judg¬ 
ment of the High Court in this case is 
based very largely on the judgment of the 
House of Lords in (1912) A C 1^ in which 
the decision of the Court of Appeal in (1889) 

5 T L R 677® was approved. The learned 
advocate for respondent 1 has drawn my 
attention to several decisions which accord¬ 
ing to him establish the proposition that an 
arbitration clause in a contract between two 
parties can by implication be embodied in 
a contract between one of those parties and 
a third party. The learned advocate relied 
upon the decision of their Lordships of the 
Privy Council in AI R 1931 P 0 289.* That 
case however has no application for, there 
the two contracts were between the same 
parties. There was one principal contract 
between the parties and four subsidiary 
contracts between them in which a refer¬ 
ence was made to the main contract. The 
learned advocate draws my attention to the 
case in 32 Bom L R 1451,® a single Judge 
decision of the Bombay High Court. The 
facts of that case are entirely different. 
Two parties entered into an agreement to 
abide by the bye-laws of the East India 
Cotton Association in respect of contracts 
made between them. The bye-laws make 
a reference to arbitration compulsory in 
case of disputes as regards transactions in 
cotton. In these circumstances, it was held 
that there was a submission clause in the 
contract between the parties. The learned 
advocate has again relied on the case in 27 
SLR 169,® a judgment of a single Judge of 
this Court. The decision in this case does 
not assist respondent 1. In that case a sub¬ 
mission clause between two parties to a 
contract was held to bind the assignee of 
one of the parties. 

2. T. W. Thomas & Co. Ltd. v. Portsea Steam¬ 

ship Co. Ltd., (1912) AO 1. 

3. Hamilton & Co. Ltd. v. Maokie & Sons, (1889) 

5 T L R 677. 

4. Louis Dreyfus & Co. v. B. A. Arunachata 

Ayyar, (1931) 18 A I R P C 289=134 101080 
=55 Mad 93=58 I A 381 (P 0). 

6, Rambaksh Lachmandas v. Bombay Cotton 
Co.. (1931) 18 A I R Bom 81=128 I 0 881= 
32 Bom L R 1451. 

6. McKenzies Ltd. v, Sulleman & Co., (1933) 20 
AIR Sind 75=140 1 0 626=27 SLR 169. 
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I therefore hold that the first objection 
raised by the learned advocate for respon. 
dents 2 must prevail and that the appoint¬ 
ment of an arbitrator by respondent 1 on 
behalf of respondents 2 was illegal and that 
the arbitrators acted without jurisdiction. 
But respondents 2 are entitled in my opi. 
nion to succeed even on the second objec¬ 
tion. There can be no doubt that though 
correspondence passed between the parties 
relating to arbitration prior to Ex. 11 dated 
23rd December 1937 the whole matter of 
reference of disputes to arbitration was re- 
opened and restated by respondent 1 in 
their letter Ex. 11. In this letter respon. 
dent 1 gave respondents 2 three days to 
appoint an arbitrator and stated as follows: 

Failing which Mr. Godbert of Messrs Fleming 
£haw & Go., Karachi, will act on your behalf as 
we have already advised you. 

Now S. 9, Arbitration Act, provides a 
statutory period of seven days time for the 
appointment of an arbitrator and respon¬ 
dents 2 had the statutory right of appoint¬ 
ing an arbitrator within seven days after 
having been served with a notice to do so. 

! Respondent 1 clearly appointed Mr. Godbert 
as arbitrator on behalf of respondents 2 
before the expiry of seven days and the 
I appointment was accordingly illegal and 
the arbitrators who acted upon the refer- 
' ence acted without jurisdiction. It is argued 
by the learned advocate for respondent 1 
that as a matter of fact the reference to 
arbitration was made on 5th January 1938, 
much later than seven days after the notice. 
Ex. 11. This makes no difference, for Ex. 11 
distinctly states that on failure to nominate 
yvithin three days, “Mr. Godbert of Messrs 
Fleming Shaw & Co., Karachi, will act as 
your arbitrator.” The mere embodying of 
the appointment in a reference on a later 
date does not affect the invalidity of the 
appointment made in contravention of the 
provisions of S. 9, Arbitration Act. Res¬ 
pondents 2 are entitled to succeed therefore 
«ven upon the second objection. 1 accord¬ 
ingly allow the objections raised on behalf 
of respondents 2 and order the award to be 
removed from the file. Respondents 2 are 
entitled to costs of these proceedings. 

N.S./R.K. Objections allowed. 

K 
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Davis J. G. 

Dorabji F. Minwala, partner of Messrs, 
Yusifali Muhammadali M. Look- 
■ manji d Co., Karachi—Complainant 

— Applicant. 

V. 

Sobhraj Chellaram — Accused 

— Opponent. 

Criminal Revn, Appln. No. 1 of 1938, 
Decided on 25th July 1938, from order of 
City Magistrate, Karachi, D/- 3rd Decern, 
her 1937. 

Penal Code (1860), S. 405 — Tru^t receipt 
debned — Buyer obtaining from seller docu¬ 
ments of title of goods on certain terms and 
conditions — If buyer deals dishonestly with 
goods in violation of conditions with guilty 
intent, he comes under S. 405 — Term in trust 
receipt that buyer should pay interest on pur¬ 
chase price—Buyer committing default— Trust 
receipt held not valid declaration of trust — 
Question between parties being one of civil 
nature case held did not fall under S. 405. 

Trust receipts cao be looked at in two ways : 
Either they are documents containing a declara- 
tion of trust, whereby the buyer constitutes him¬ 
self trustee for the seller when the property must 
have passed, for a person cannot constitute himself 
trustee of goods unless he is the legal owner, or 
they are documents evidencing a previous pledge 
when they are merely evidence of the terms and 
conditions on which the seller permits the buyer 
to deal with the goods on his behalf. If a buyer or 
an importer who obtains from a seller or a bank 
documents of title which enable him to deal with 
the goods covered by the documents of title on 
Certain terms and conditions, deals dishonestly 
with those goods in violation of those terms and 
conditions, it may be said that the buyer or im* 
porter is entrusted with dominion over the docu¬ 
ments of title and of the goods within the meaning 
of See. 405, and the plea that the documents are 
only pledged will not avail him, for though as a 
pledger he may be the legal owner, the pledgee has 
clearly a beneficial interest. It is true when a 
buyer or importer under such circumstances ob¬ 
tains possession of the documents, he obtains 
merely the custody; the juridical possession 
remains with the pledgee but so much the more is 
he entrusted with dominion over them within the 
meaning of S. 405, Penal Code, and there is no 
reason why a buyer or importer cannot under such 
circumstances be guilty of criminal breach of 
trust provided he has the necessary guilty intent 
and violates the terms and conditions of his con¬ 
tract : (1937) iAllEB 651 and (1938) 2 All 
E B 63, Ezpl.; Case law referred. [P 28 0 1; 

P 29 0 2; P 30 C 1; P SI C 2; P 32 C 1] 

One of the terms of a trust receipt was that the 
buyer should pay interest on the purchase price of 
the goods until payment was made and the buyer 
committed a default: 

Meld fhat the trust receipt could not be deemed 
a valid declaration of trust because in spite of the 
use of the word 'trustee* the term in the trust 
receipt was inconsistent with the position of a 
seller's agent or the existence of a trust agency or 
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the creation of a trust and that the case was only 
of a Civil dispute and not a criminal oflence. 

[P 28 C 1; P 29 C 2; P 32 C 2] 

Eevachand V. Thadhani — 

for Applicant. 

Suganlal Hassanand — for Opponent. 
Parsram Tolaram — for the Grown. 

Order. —This is an application in revi¬ 
sion against an order of the City Magistrate 
dismissing the applicant s complaint of an 
offence under S. 406, Penal Code, on the 
ground that the complaint and the prelimi¬ 
nary enquiry showed merely a civil dispute 
and no criminal offence. The case is one 
arising out of a trust receipt now on the 
record, and the City Magistrate came to the 
conclusion that on the terms of that trust 
receipt, particularly the term that the ac¬ 
cused, the buyer, should pay interest on 
the price of the goods until x>ayment was 
made, showed that the complainant did not 
and did not intend to retain the ownership 
in the property, and that the question be¬ 
tween them was merely one of enforcing 
payment of goods sold by the complainant 
to the accused. 

These trust receipts, I think, can be 
looked at in two ways. Either they are 
documents containing a declaration of trust, 
whereby the buyer constitutes himself 
trustee for the seller when the property 
must have passed, for a person cannot 
constitute himself trustee of goods unless 
he is the legal owner, or they are docu¬ 
ments evidencing a previous pledge when 
they are merely evidence of the terms and 
conditions on which the seller permits the 
buyer to deal with the goods on his behalf, 
and as it happens, both these classes of 
cases are dealt with in two recent English 
rulings reported in (1937) 4 All E R 651^ 
and (1938) 2 All E R 63.^ So far as the 
first class of cases is concerned, the case 
where the owner constitutes himself the 
trustee of the goods by a proper declara¬ 
tion of trust, it is dealt with by Porter J. 
in two cases arising out of the affairs of 
Messrs. Strauss & Co. Ltd., and the rele¬ 
vant provisions of the Trusts Act are con. 
sidered by Porter J. in relation to goods 
stored in Karachi. Porter J. says : 

The point is a short one, and depends upon the 
true interpretation and application of the Indian 
Trusts Act, 1882. It was at one time contended by 

1. Mercantile Bank of India Ltd. v. Qhartered 

Bank of India, Australia aud China, etc., 
(1937) 4 AUER 651. 

2. Loyds Bank Ltd. v. Bank of America Natio¬ 
nal Trust and Savings Association, (1938) 2 
All E R 63. 


Mr. Willink for the defendant bank that the Act 
had not been shown to extend to Karachi, where 
some of the produce claimed was stored, but 1 
think that there is no doubt that it does soextend: 
see Note 3 to S. 1 of the Act. In any case, it ad¬ 
mittedly applies in the case of some of the godowna 
where the produce was stored. A trust is defined 
byS. 3 of the Act. One dispute between the parties 
was as to whether or not the documents under 
discussion created a trust within the meaning of 
the Act. I return to this question later. Sec. 5- 
enacts : 'No trust in relation to immovable pro¬ 
perty is valid unless declared by a nou-testamen- 
tary instrument in writing signed by the author 
of the trust or the trustee and registered, or by the 
will of the author of the trust or of the trustee. 
No trust in relation to moveable property is valid 
unless declared as aforesaid, or unless the owner¬ 
ship of the property is transferred to the trustee’. 


In construing this Section, the defendant bank 
argued that in the case of a trust in relation to- 
immovable property, the trust must be both 
declared and registered, but that in the case of a 
trust in relation to moveable property, it need b& 
declared only, and not registered. This would 
make para. 1 read as follows : ‘No trust, etc. 
valid unless (i) declared, (ii) registered.’ I do not 
think that this is right. The trust is not registered: 
the instrument is. I think the true meaning is : 
‘No trust, etc. is valid unless declared by an 
instrument iu writing, which instrument is signed, 
etc. and registered;’ in my view, the trust is not 
duly declared unless that declaration is contained 
in a written registered instrument. ‘Declared as 
aforesaid’ in para. 2 therefore means declared by a. 
written registered instrument, and an unregistered 
declaration in writing is not enough. This is the 
view put forward by the plaintiffs, and supported 
by Messrs Strauss & Co., aud is, I think right- 
S. 6 sets out how and when a trust is created. Thft 
main argument on behalf of the defendant bank 
was that these documents did not create a trust, 
or, at any rate, not a trust within the meaning of 
the Trusts Act. The plaintiffs and Messrs Straub 
Co. based an argument on the allegation that it- 
was difficult, if not impossible, to tell when the' 
trust, as they maintained it was, came into force, 
since its existence depended upon the acquisition 
by Strauss & Co., of property subject to the trust, 
and the borrowing of money to purchase that pro¬ 
perty. Any such difficulty appears to me to be one 
uf fact, and not of law, and to be immaterial to the 
point I have now to decide. They also contended 
however that the documents constituted trusts of 
moveable property, and that to be valid, they must- 
be registered. In support of this view, they pointed 
out that the documents were headed ^’Trust- 
receipts” and provided for the holding of the goods 
by Strauss &. Co. in trust for the defendant bank. 


The defendant bank contended that the provi¬ 
sions of the Trusts Act were confined to express 
trusts and that the documents did not declam 
express trusts. Moreover, they maintained that, if 
the Act were considered as a whole many of its 
provisions were inapplicable to the kind of right 
the bank obtained under the terms of these docu¬ 
ments. The documents, they said, must be looked 
at as a whole. So considered, they were business 
documents, charging property as and when it cam& 
into the hands of Strauss & Co. and creating sia 
equitable or floating charge on goods of which 
Strauss & Co. were, or should become owners, and 
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the defendant bank pledgees. In their contention. 
Strauss & Oo. wore at most agents, and not trus¬ 
tees. Had the property been physically transferred 
to the defendant bank, either by storage in their 
godowns, or by storage in a portion of Messrs 
Strauss's godowns, and the key handed over, there 
would, in my view, have been created a-Iegal charge 
which would have remained none the less legal 
though the property bad later been re-transferred 
to Messrs Strauss for realization on the defendant 
bank's behalf : In (1922) 2 Ob 211,3 (1921) 2KB 
807^ and (1892) 2 Ch 352,^ where it is said by 
Stirling J. at p. 360 : ‘If possession is actually 
taken of the property when it comes into existence 
then a legal interest is acquired’. 

But where, as here, the property never was phy¬ 
sically transferred, either actually or symbolically, 
I think the better view is that there is either a 
trust or an equitable charge, andnotalegalcharge: 
(1914) A 0 823.« (1924) 1 KB 4317 and (1935) A 0 

63.3 Holding this view as I do, it has yet to be 
determined whether the several documents create a 
trustor an equitable charge, and, if the latter, whe¬ 
ther the existence of an equitable charge makes the 
giver of it a trustee and the giving the creation of 
a trust. These questions, as 1 think, must be 
answered on a broad construction of the documents 
and their legal effect. That an equitable charge is 
not necessarily a declaration of trust seems to 
have been conceded in argument in (1872) 15 £q 

69.3 and to be implicit in the judgment. It is true 
that that case like all the cases 1 have cited turned 
upon the provisions of the Bills of Sale Act then 
in force, and one ground for the decision was that 
the document then under discussion was a busi¬ 
ness document; but Sir James Bacon 0. J. put his 
decision on a wider basis, namely that the class 
of document with which he was dealing was not 
the class of document intended to be dealt with by 
those Acts, i. e. was not (amongst other things) a 
declaration of trust. In this view, it does not 
matter that equitable charges are now included in 
the definition of bills of sale, or that in (1873) 16 
Eq 414^3 the document there under discussion, 
being an equitable assignment was held to be 

8. In re David Allester, Ltd., (1922) 2 Ch 211= 
91L J Ch 797—127 L T 434=66 S J 486=38 
TLB 611. 

4. > Wrightson v. McArthur &Hutchinson8,(1921) 

2KB 807=90 L J K B 842=(1921) B & 0 R 
136=126 L T 383=65 8 J 563=37 T L R 
576. 

5. Morris V. Delobbel-Flipo, (1892) 2 Ch 362=61 
L J Oh 618=66 L T 320=40 W R 492. 

6. Dublin City Distillery, Ltd.v. Doherty, (1914) 
A 0 828=83 L J P C 268=111 L T 81=68 
S J 413. 

7. National Provincial & Union Bank of England 

V. Charnley, (1924) 1 KB 431=93 L J K B 
241=(1924) B & 0 R 37=130 L T 465=68 
S J 480. 

8. Madras Official Assignee v. Mercantile Bank of 

India, Ltd., (1934) 21 A I R P C 246=162 
10 730=61 lA 416=58 Mad 181=(1936) 
A 0 68=104 L J P 0 1=162 L T 170=40 
Com Oas 143. 

9. Be Slee; Ex parte Horth Western Bank, (1872) 

15 Eq 69 = 42 L J Bk 6=27 L T 461=21 
WR69. 

10. Id re Steele; Ex parte Oonning, (1873) 16 Eq 
414=42 L J Bk 74=21 W R 784. 


within the wording of the Bills of Sale Act, 1664, 
that wording being “other assurances of personal 
chattels," and therefore registrable as a bill of 
sale. Indeed, in (1673) 8 Ch 643^^ at p. 649, Mel- 
lish L. J. states that the document there in ques¬ 
tion, although an equitable assignment, was not 
'a declaration of trust without transfer’. 

In these circumstances, I think that I have to 
determine broadly whether the documents are 
declarations of trust or equitable charges. The 
question is not free from doubt, since the expres¬ 
sions ‘as agent for you’ and ‘under lien to you’ 
are to be found contrasted with the words ‘in 
trust for you.’ Despite the use of the word ‘trust’, 
I hold that the general effect of the documents is 
to give to the bank an equitable charge, and not 
to create a trust, and therefore they are not void 
for want of registration under the Indian Trusts 
Act. I think it is plain however from what I have 
said, that in this case the security is given by the 
documents, and not by some extraneous act out¬ 
side the documents. So that the defendant bank’s 
rights depended upon the documents, and there¬ 
fore, if in my view the documents had created a 
trust, they must be registered : (1921) 2KB 807^ 
at page 814. 

It is to be noted that Porter J. distin- 
guishes between a case such as this, where 
the security is given only by documents, 
and a case where security is given by 
means of some previous extraneous act, 
for instance, the pledging of the shipping 
documents, class of case discussed in the 
judgment of this Court in Cr. Rev. Appln. 
No. 3 of 1938,^^ and referred to in the 
English case in (1922) 2 Ch 211,^ and in the 
latest case of the English Court of Appeal 
on this point with which I shall presently 
deal. It seems to me clear then that the 
trust receipt in this case cannot be deemed 
a valid declaration of trust, so that the 
accused in this case cannot be deemed a 
defaulting trustee and liable under S. 406, 

I. P. C., and I agree with the learned advo¬ 
cate that cases on facts similar to the case 
in A I E 1938 Sind 73^® will require 
re-consideration in view of the judgment of 
Porter J. and that certain statements in 
that judgment may require modification. 
In any case, that judgment does not bind 
this Court or Courts subordinate. The 
second class of cases, the case where the 
trust receipt evidences a previous transac¬ 
tion such as a pledge, and where the buyer 
or importer obtains from the seller or the 

II. In re Jeavons; Ex parte Mackay, (1878) 8 Ch 
643=42 L J Bk 68=28 L T 828=21 W R 
664. 

12. Muhammad Ashfaq Imam lUahi v. Motiram 
Manghanmal Advani, Beported in (1939) 26 
AIR Sind 1. 

18. Goblndram 0. Motwani v. Emperor, (1988) 26 
AIR Sind 73=1741C 660=39 Or L J 609. 
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bank documents of title enabling him to 
deal with the goods and where the buyer 
or importer acts as the seller’s or bank’s 
^agent, has been dealt with by the English 
ICourt of Aiipeal in (1938) 2 All E R 63,^ 
also a case arising out of the affairs of 
Messrs. Strauss & Co. It is true that in 
that case the learned Judges were consider¬ 
ing the trust receipts in relation to the 
Factors Act, but much of what they said 
applies generally to this question of trust 
receipts. Sir Wilfrid Greene M. R. said : 

There is another form before us which is exactly 
the same as the one which I have read, but it has 
a particular reference to trust receipts in these 
terms : ‘ If required we will sign a trust receipt 
when any documents are released to us.’ That was 
contemplating the procedure which I have already 
described, under which, when the accommodation 
granted exceeded £50,000, shipping documents 
would be released against trust receipts. It was the 
practice to release those documents, and it is 
important to notice the purpose for which they 
were released. The transaction is one so familiar, 
and has been referred to in so many cases, and its 
objects are so notorious, that it is almost with 
apology that I refer to any allegations or evidence 
on the matter, but the plaintiffs, in their state¬ 
ment of claim, say this : 

The bills of lading, invoices and relative mer. 
chandise referred to in para. 10 hereof were handed 
by the plaintiffs (Lloyds Bank) to the company 
(Strauss & Co. Ltd.) in order to enable the com¬ 
pany to sell the merchandise as trustees for the 
plaintiffs in pursuance of the terms of the letters 
of 2nd January and 14th January 1935. 

Those are the trust receipts. A passage in the 
evidence which also deals with that matter was 
referred to Mr. William Hedley Robinson, an 
accountant in the Eastern Department of Lloyds 
Bank, and concerned with the carrying on of this 
particular business, was asked ; 

‘You had from time to time released to them the 
documents as against each trust receipts for the 
purpose of their selling the goods ?—Quite so. 

The object of their selling the goods was to 
realize moneys to pay to your bank, in order to 
meet the bills ?—That is so.’ 

Then later he was asked : 

‘So far as the release of the bills of lading was 
concerned in these particular cases, was it your 
intention that Strauss & Co. should be able to 
give a good title to the purchasers of the goods 7 
— Yes.’ 

The goods therefore were released, and, when 
they were released, Lloyds Bank took from Strauss 
& Co. Ltd. the trust receipt. The trust receipt 
schedules a large number of bills of lading relating 
to a quantity of goods and also relating to bills 
which had been drawn under this procedure. The 
document is dated 2nd January 1935, and is the 
only one to which I will refer. It is in this form : 

‘We hereby acknowledge the receipt of the under^ 
mentioned documents under lien to you and 
undertake to and declare that we act as your trus¬ 
tees for the lading, storage and sale of the relative 
merchandise. We also undertake that the said 


merchandise will be stored in approved warehouses 
separate from any other goods whether belonging 
to ourselves or other persons. We also undertake 
that the proceeds of the sale of the said merchan¬ 
dise or any portion thereof will be received by us 
as your trustees and kept separate from other 
moneys, and will be remitted to you as and when 
received by us. We also undertake to keep the said 
merchandise fully insured, the relative policy or 
policies of insurance being held and the proceeds 
thereof or of any other insurance of the said mer¬ 
chandise being received by us as your trustees and 
remitted to you as and when received. We further 
undertake to return to you on demand the balance 
of the said merchandise in respect of which yoo . 
may not have received proceeds.’ 

Upon the terms of that document, the bills of 
lading and the invoices with which we are con¬ 
cerned in this case were handed to Strauss & Co. 
Ltd. and they had no right to deal with the docu¬ 
ments in any way inconsistent with the terms of 
that receipt. About that there can be no possibla 
doubt. It is to be observed that, at the date when 
this document was given and the shipping docu¬ 
ments released, the particular bills to which those 
documents were related had not yet matured for 
payment. The bills in question, which are referred 
to in the schedule to this trust receipt, were three 
months’ bill accepted on 31st December 1934J 
which made the due date, allowing for the days of 
grace, 3rd April 1935. On behalf of the appellants, 
a strong point was made of the circumstance that, 
at the date when the trust receipt was signed and 
handed over, and the shipping documents handed 
over, and at the date when Strauss & Co. Ltd. 
deposited the shipping documents with the defen¬ 
dants, the bills had not yet become due for pay-' 
ment. It was said that, on the footing of that fact 
the dispositions made by Strauss & Co. Ltd. of the 
shipping documents must be regarded as having 
been made by them in their capacity as having the 
general ownership of the goods. There is no neces¬ 
sity to refer to the details with regard to what 
Strauss & Co. Ltd. did towards the defendant 
bank. They deposited these documents very shortly 
after they had got them. 

On that state of facts, the first question which 
arises is quite shortly this. Were Strauss & Co. 
Ltd. mercantile agents in possession of those ship¬ 
ping documents with the consent of the owner ? I 
will put on one side lot the moment the question 
as to whether they were mercantile agents, because 
that is a question on which we have not heard a 
very great deal of argument. I will proceed at once 
to the question upon which the greater part of the 
argument has turned. It is said: When onelooksat 
the relevant date, which is the date when Strauss & 
Co. Ltd. came into possession of those documents, is 
it true to say that they were in possession of these 
documents with the consent of the owner ? The 
argument, if I understood it correctly, was of this 
nature, that, where goods have been pledged, the 
only person whom one can with correct use of 
language describe as the owner is the pledgor. As 
justification for that, it is said that the pledgor is 
the person who has the general property in the 
goods, and that the interest of the pledgee is 
merely a limited and particular interest. As an 
abstract proposition, that, no doubt, is one which 
is, in substance, correct. The question in this case 
however is : Who is the owner for the purpose of 
this Section ? I myself find it only confusing to go 
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into atstraot questions of what the word “owner** 
may mean in other contexts and for other purposes. 

After considering the meaning of the 
term “ OTwner ” in S. 2 (l), Factors Act, 
with which we are not now concerned, the 
learned Master of the Boils goes on to say: 

I have dealt so far with the question of whether 
or not the doouments of title came into the hands 
of Strauss & Oo. Ltd. with the consent of the 
owner. In my opinion, they were in the possession 
of Strauss & Co. Ltd. by the consent of Lloyds 
Bank, together with Strauss & Co. Ltd. them* 
selves, in so far as any consent by them was neces* 
sary. It is said—and said, I think, with great 
force—by Sir Stafford Oripps that, quite apart 
from the general proposition which I have been 
endeavouring to state (which applies, if it be cor* 
rect, generally to all cases where the incidents of 
ownership have come into more than one hand), 
upon the particular documents of this case, the 
bank, and the bank alone, was the owner for the 
purposes of the Section. He refers to the provisions 
of the coveringletterof hypothecation, which I have 
read, which empowers the Bank to sell as though 
they were the absolute owners. It seems to me 
that, by virtue of that contract, the relationship of 
the bank to these particular goods and the docu* 
ments of title representing them was the relation* 
ship of owner, in that they were given power by 
that document to exercise all the rights of owner* 
ship over the goods. On that rather narrower 
ground, quite apart from the ground which I 
stated earlier, it seems to me that Strauss & Co. 
Ltd. were in possession of the goods with the con* 
sent of the owner, who, on that hypothesis, would 
be the bank. 

It is said that the trust receipt is not a docu* 
xnent under which Strauss & Co., Ltd. were 
constituted mercantile agents. It is said that 
it is not an agency document at all, but merely 
a permission by the pledgees to the pledgors to 
exercise their own power of disposition. I have had 
some little difficulty in following that argument, 
but doing it the best justice that I can, it appears 
to be to this effect. Strauss & Co., Ltd. had the 
general property in the goods. Upon the power of 
disposition which that general property would 
generally carry there was a clog, namely the right 
of the bank as pledgee, and by virtue of the trans* 
action when the shipping documents were releas* 
ed and the trust receipt taken, the bank removed 
that clog, leaving the general property of Strauss 
& Co., Ltd. free from the clog. The position then 
was that Strauss & Co., Ltd. were in possession of 
the shipping documents as owners, without any 
right at all in the bank, and it was as owners 
that they dealt with the shipping documents. 
With all respect to that argument, it appears 
to me to be completely misconceived. It fails 
to recognize the true relationship of Strauss & 
Oo., Ltd. to the documents which they received. 
It was b;^ virtue of the trust receipt, and by the 
virtue of the trust receipt only, that Strauss & 
Co., Ltd. obtained what they never could have 
obtained otherwise as against the bank, namely 
possession of those documents, and the terms laid 
down in the trust mceipt on which they obtained 
Mssession constitate them trostees fox the lad¬ 
ing; Btorage and sale of the relative merchandise. 
It contains an undertaking that the proceeds of 
sale will be received as troste es for the bank, and 


it provides that any unsold balance of the mer¬ 
chandise will be returned to the bank. It appears 
to me, as the result of that document, which alone 
embodies the terms upon which they obtained 
back the shipping documents to follow that by 
virtue of the authority from the bank to Strauss 
& Co., Ltd. they were entitled to sell the goods 
comprised in the shipping documents and to sell 
them (to use the words of Astbury J. in dealing 
with a document of this character) as trust agents 
for the bank. Except in that capacity and by 
virtue of this document, they would have had no 
title whatsoever to do the things which this docu¬ 
ment contemplates that they shall do, without 
obtaining the documents from the bank (and 
they only obtained them by signing this docu- 
ment), they never could have made an effective 
sale of the merchandise, delivery of the merchan¬ 
dise to a purchaser and receipt of the purchase 
money from a purchaser, because the right of the 
bank under its pledge would have stood in the 
way. It is therefore only by virtue of this autho¬ 
rity that they become empowered to sell the goods. 

And MacKinnon L. J. said : 

I do not know when, as a matter of history, 
this practice of bank releasing documents under 
a trust receipt began, but 16 years ago, in a case 
before Astbury J. I observe that it was described 
as a well-established mercantile practice in these 
transactions, and I have an idea that it is of very 
long standing. There was some suggestion that if 
the decision in this case was to the effect that a 
person who was in possession of documents releas¬ 
ed to him pursuant to such a trust receipt would 
be in the position of a mercantile agent under 
the Factors Act, it might have a serious effect 
upon the continued use of that practice in the 
future. I do not apprehend any such danger or 
difficulty. The truth is that almost every aspect 
of commercial dealing is not proof against the 
possible result of very rare frauds that a lawyer, 
thinking of the possibilities of such things, might 
suppose to be so easy. In this case Strauss & Co., 
Ltd. in breach of good faith and in breach of their 
contract pledged these goods, and thereby impro¬ 
perly obtained money upon the value of them; 
but if they had sold the goods and misappropriated 
the purchase price, they would only have been 
acting in a rather different way in breach of their 
duty and in breach of their contract, and in that 
case the plaintiffs would have had no shadow of 
a claim against anybody except Strauss & Co., 
Xjtd« I hdfVB no doubt th&t this very convenient 
practice will be able to continue and that it will 
be able to continue because the whole basis of 
business rests upon honesty and good faith, and it 
is very rarely that such an exception is defeated. 

It appears to me then that if a buyer or 
an importer who obtains from a seller or a 
bank documents of title which enable him 
to deal with the goods covered by the docu¬ 
ments of title on certain terms and condi¬ 
tions, deals dishonestly' with those goods 
in violation of those terms and conditions, 
it may be said^ that the buyer or importer 

over the docu¬ 
ments of title and of the goods within the 

nieping of S. 406, I. P. 0. : see A I B. 

1934 P C 246.® It is of course true that no 
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question of criminal liability arose in either 
of the English cases to which I have refer¬ 
red or indeed in the Madras case, AIK 
1934 P C 246,^ but once the relationship 
of a trust agency between seller and buyer 
or importer and Bank is established, it 
appears to me that there is established 
between them such a relationship that any 
dishonest dealing on the part of the buyer 
or importer, the seller or Bank’s agent, 
with the documents or the goods may bring 
the buyer or importer within the provision 
of Sec. 405, I. P. C., and the plea that the 
documents are only pledged will not avail 
him, for though as a pledgor he may be the 
legal owner, the pledgee has clearly a bene- 
ficial interest. It is true when a buyer or 
importer under such circumstances obtains 
possession of the documents, he obtains 
merely the custody; the juridical possession 
remains with the pledgee {see AIK 1934 
P C 246^^), but so much the more is he 
entrusted with dominion over them within 
the meaning of S. 405, I. P. C., and I can 
see no reason why a buyer or importer can. 
not under such circumstances be guilty of 
criminal breach of trust provided he has 
the necessary guilty intent and violates the 
terms and conditions of his contract. I can 
see no reason why a person cannot under 
certain circumstances be guilty of criminal 
breach of trust of his own property when 
he has pledged that property and gets it 
back from his pledgee under certain terms 
and conditions which he violates, as he may 
under certain circumstances be guilty of 
theft of his own property : 22 Mad 151^® 
and A I K 1923 Mad 597.^® 

I do not think therefore that the deci¬ 
sion of this case rests, as the learned advo¬ 
cate for the opponent has so very ably 
argued, on the narrow ground that a 
oharge or lien transfers no estate legal or 
•equitable in property. He has argued on 
the authority in A I K 1934 P C 246,® 
that the pledge of railway receipts which 
are documents of title gives only an equit¬ 
able charge or lien; it does not convey any 
legal estate or even any equitable estate; it 
gives the pledgee the right only to sell the 
goods, a right not in the goods but against 
the goods. But nevertheless, it gives him a 
clear beneficial interest; and the Privy 


15. Queen-Empress v. Abayya, (1899) 22 Mad 151 

=8 M L J 259=1 Weir 424. 
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Council was not considering a ease under 
S. 405, I. P. C.; they were not considering 
the meaning of the words : 

Whoever being in any manner entrusted with 
any dominion over property dishonestly misappro¬ 
priates or converts to his own use that property or 
dishonestly uses or disposes of that property in 
violation of any direction of law prescribing the 
mode in which such trust is to be discharged or 
any legal contract, etc. 

Even were the bills of lading merely 
pledged, it appears to me that the buyer 
or importer may be interested by the 
seller or the bank with dominion over pro¬ 
perty within the meaning of Sec. 406, 
I, P. C., when the bills of lading were re¬ 
turned to him upon conditions, and a buyer 
or importer might be guilty of criminal 
breach of trust in respect of documents or 
goods covered by those documents even if 
he were the legal owner, for the pledgee 
would be the beneficial owner: see also (1884) 
16 Cox C C 466.^^ But each case must 
be looked at upon its own facts, and in 
this case, it appears to me clear that there 
are terms in this trust receipt which are 
inconsistent with the position of a seller’s 
agent or the existence of a trust agency or 
the creation of a trust, for despite the use 
of the word “trustee”, I think the Magis¬ 
trate is right when he says that the provi¬ 
sion in the trust receipt itself that interest 
shall be paid upon the price of the goods 
shows that it was intended that all the 
property in the goods should pass to the 
buyer, for the payment of interest upon the 
purchase price was the equivalent for the 
time being of the payment of the purchase 
price, subject only to a charge or lien on 
the goods as in the case in (1937) 4 All 
E K 651.^ It must be remembered a man 
cannot have a lien upon his own property : 
see (1938) 2 All E K 285.'® This is not here 
then a case of a trust agency or a valid 
trust created by the trust receipt. In any 
case the doubt which must attend the liabi¬ 
lities created by this document makes it 
clear that no criminal intent can be proved. 
I can see therefore no useful purpose in 
sending the case back for further enquiry, 
and I dismiss this revision application 
accordingly. 

n.s./r.K. Applica tion dismissed. 

17. Reg V, Townsheud, (1884) 15 Cox 0 C 466. 

18. Nippon Yusen Kaisha v. Ramjiban Serowgee, 

(1938) 26 A I R P C 162=174 I 0 664=65 

I A 263=1 li R (1938) 2 Cal 381=32 SLR 
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Davis J. 0. and Dadiba 0. Mehta J. 

Atumal Bamoomal — Applioant. 

V. 

Dipohand Kessumal — Opponent 

Civil Revn. Applns. Nos. 45, 46 and 79 
■of 1935, Decided on 24th May 1938, 
against Judgment and decree of Judge Small 
Oause Court, Karachi, 

(a) Contract Act (1872), S. 23—Competition 
between debtor and creditor — Secret agree¬ 
ment to prefer tome creditors — Agreement 
held void—Essence of S. 23 explained. 

Iq oases of a composition, where all creditors 
bave joined in on equal terms and a secret pre* 
•ferenoe is given to certain creditors to induce their 
agreement to the composition, then the contract 
whereby such a preference is given is void under 
Sec. 23 as being a contract based on fraud. The 
essence of the oSence against S. 23 is that there is 
a secret agreement by some creditors that they are 
to be preferred, so that there is a fraud upon the 
other creditors, who, ignorant of this secret agree¬ 
ment, have signed the deed of composition in^he 
belief that all are to lose equally and none is to be 
■preferred : 20 Mad Si and 16 M L J 418, Ref.! 

■ (1851) 16QBD689,Rd.on. [P 33 0 2 ; 

P 34 C 1, 2] 

(b) Contract Act (1872). S. 23 — Contract 
challenged on ground of public policy in trial 
'Court—On same facts held it could be attacked 
as fraudulent in revision. 

Where a case put forward in the trial Court was 
that the agreement in question was void as being 
•opposed to public policy on the fact stated: 

Held that in revision the contention that the 
agreement was void as being fraudulent on the 
same facts could be raised as the other party was 
not misled. The facts were the same though the 
■names by which they were described may be 
.different. [P 34 0 2] 

Santdas Idanmal — for Applicants. 

W. B. L. Vellani — for Opponents. 

Davis J< C.—This is an application in 
Tevision against the order of the Judge, 
Karachi Small Cause Court, in which he 
•decreed the plaintiffs' suit purporting to be 
•based upon a receipt in their favour passed 
'hy the applicant, holding that he could not 
-accept the defence that this receipt really 
represented a transaction that was against 
■public policy, in that in reality it merely 
■evidenced an arrangement whereby in a 
composition by the applicant with his 
^creditors this plaintiff was fc?) be preferred 
^nd the learned Judge remarked that in 
this suit be came to a different conclusion 
■from his conclusion in another suit where 
'he had held that such a transaotioD was 
-against public policy. 

Now, as the learned Judge says, the 
facts in . this case are admitted or proved 
•x^nd the plaintiffs did not go into the wit- 
1939 S/5 & 6 


ness-box to meet the contention of the 
defendants that the contract upon which 
the suit is based was against public policy. 
It appears that the defendants and their 
■father traded in Karachi in the name of 
defendant 1 until June 1931 when they 
were in financial difficulties, and having no 
means to pay their creditors in full they 
approached them for settlement. The plain, 
tiffs in this case and one Jeramdas Khan, 
ohand and one other creditor refused to 
listen to the applicant's plea for a settle¬ 
ment and while the rest of the creditors 
agreed to receive six annas in the rupee in 
full settlement of their claims and the com¬ 
position dead was drawn up in those terms 
which the creditors executed, the plaintiffs 
and these two other creditors did not exe. 
cute the composition deed with these other 
creditors until they had secured for them, 
selves a documeut whereby they were to 
get ten annas instead of six annas, and only 
when they got this special document would 
they sign with the other creditors ; and 
the receipt for Es. 450 on which the plain, 
tiffs sued does represent this composition, 
this composition of ten annas in the rupee. 

Now the learned Judge found that on 
these facts there was no undue influence, 
nor could he find the contract was void 
under Section 23, Contract Act, as against 
public policy; because he held that in 20 
Mad 84^ there were proceedings in ban¬ 
kruptcy, an insolvent was concerned and 
there was a fraud upon the Court; and so 
far as the case in 16 M L J 418^ is con¬ 
cerned, upon which the applicant’s advo¬ 
cate has relied in his arguments before us, 
the learned Judge remarked that this case 
proceeded upon the lines of the case repor¬ 
ted in 20 Mad 84;^ the difference between 
the two cases was not observed and no 
reasons were given at length. But we do 
not think it is decisive in cases of this 
nature whether the fraud was upon the 
Court in the case of an insolvent or whe¬ 
ther the fraud was by one creditor upon 
others in the case of a private composition, 
as is the case here ; because we think, that 
there is authority to show that in cases ox 
a composition where all creditors have 
joined in on equal terms aud a secret pre¬ 
ference is given to certain creditors to 
induce their agreement to the composition, 

' 1. Krishnappa. Ohetti v. Adimula Mudali. (18971 
20 Mad 84. ' 

2. K. Jamal Mahamad Pulavar v. N. Parame. 
ehwara Pattar, (1906) 16 M L J 418. 
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then the contract whereby such a prefer¬ 
ence is given is void under S. 23, Contract 
Act, as being a contract based on fraud. 
We may refer to the case in (1851) 16 
Q B 689^ wherein Erie and Coleridge, JJ. 
were of the opinion that when one creditor 
is secretly preferred to another in an 
arrangement for composition, then the 
agreement whereby such preference is made 
'is void. Erie J. said : 

The plaintiS, by entering into the composition 
deed with the other creditors, contracted a duty 
towards them to release the defendants from his 
debt. Each creditor consents to lose part of his 
debt in consideration that the others do the same ; 
and each creditor may be considered to stipulate 
with the others for a release from them to the 
defendants in consideration of the release by him. 
Where any creditor, in fraud of the agreement to 
accept the composition, stipulates, for a preference 
to himself his stipulation is altogether void ; not 
only can he take no advantage from it, but he is 
also to lose the benefit of the composition. The 
requirement of good faith among the creditors, and 
preventing of gain by agreement for preference, 
has been uniformly maintained, by a series of 
cases from (1803) 4 East 372** to (1840) 52 R R 
5705 and (1841) 9 M & W 29.8 


Then the learned Judge went on to refer 
to a second fraud in the case and it would 
appear that it was on this question of 
second fraud that Wightman J. found him¬ 
self in disagreement with Erie, and Cole¬ 
ridge JJ. In Halsbury’s Laws of England, 
p. 162, Vol. 7, Edn. 2 the following passage 
occurs : 

A contract made with the purpose of committing 
a fraud on a third person or on the public cannot 
be enforced. Where a debtor enters into a deed of 
composition with his creditors, a secret agreement, 
whether by the debtor or a third person, to give 
one of the creditors an additional benefit is a fraud 
upon the other creditors, because each creditor 
consents to lose part of his debt in consideration of 
the others doing the same, and equality among 
the creditors is an implied condition of <the 
arrangement. In such a case not only is the credi¬ 
tor who has entered into the secret agreement 
with the debtor unable to enforce the stipulation 
for bis benefit, but the deed remains operative 
against him so that be loses both the right to the 
composition and bis original debt which has been 
released. It is immaterial that the creditor receiv¬ 
ing preferential treatment guarantees payment of a 
specified composition to the other creditors if they 
do not consent to the arrangement. 



So that, it appears that the essence of 
e offence against the Section is that there 


3. Mallalieu v. Joseph Hodgson and James Hodg¬ 
son, (1851) 16 Q B 689=20 L J Q B 339=16 
Jur 817=83 R R 679. 

4. Leicester v. Rose, (1803) 4 East 372=1 Smith 

41=102 E R 874. 

6. Howden v. Haigh, (1840) 11 A & E 1083=8 
P & D 661=9 L J (N S) Q B 198=52 RR579, 
6, Bradshaw v. Bradshaw, (1841) 9 M & W 29= 
162 E R 13. 


is a secret agreement by some creditors 
that they are to be preferred, so that there 
is a fraud upon the other creditors, who 
ignorant of this secret agreement have 
signed the deed of composition in the 
belief that all are to lose equally and none 
is to be preferred. But, it is argued in this ■ 
case that the opponents have been misled 
because the case which has been put 
against them is a case based upon public 
policy and that they have not been asked 
to meet and they have not met, as they 
would otherwise have met, the case that: 
the contract is void under S. 23 because it ^ 
is fraudulent; but the case set out against 
them is set out on the facts, and we think 
the fact that it comes more properly under I 
the head of fraud under S. 23, Contract 
Act, rather than under the head of public 
policy is immaterial and has in no way 
misled them. The facts were there for them 
to^eet and they are the same whether iti 
be said that in consequence the agreement i 
is unlawful because it is fraudulent or 
because it is opposed to public policy. The • 
facts are the same, though the name by 
which they are described may be different. 

We see that in this case the plaintiff 
was not prepared even to go into the wit¬ 
ness-box ; all the facts and evidence on 
record point irresistibly to the fact that the 
creditors, save these favoured few, were 
deceived and there was thus a secret pre¬ 
ference which is the essence of the fraud. 
Indeed, it is clear that the case as put in 
the plaint is an entirely false case, based 
upon a receipt acknowledging a cash pay¬ 
ment and designed to conceal the true- 
nature of the transaction. We think there¬ 
fore that this is a case where the revision 
application must be allowed and that the- 
plaintiff’s suit should he dismissed. The- 
decree of the lower Court should be set 
aside and the suit dismissed. We have- 
two other revision applications No. 46 o£ 
1935 and No. 79 of 1935 in which the: 
facts are similar and the Judge has dealt 
with them in the one judgment with which 
we have just dealt. As in that case we bad 
to allow the application and set aside the: 
order of the Judge and dismiss the suit, s<>< 
in these cases, for like reasons, we must set 
aside the orders of the Judge and dismiss- 
the suits. There is however so little to* 
choose between the applicants and the res¬ 
pondents that we think there should be no 
order as to costs. 

B.!D./r.E. 


Petitions allowed^ 
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Davis J. C. and Dadiba C. Mehta J. 

Larkana Municipality — Appellant. 

V. 

Gokaldas Meioaldas and another — 

Respondents. 

Second Appeal No. 13 of 1935, Decided 
on 23rd May 1938, against decree of Dis¬ 
trict Judge, Larkana, D/- 22iid December 
1934. 

(a) Provincial Small Cause Courts Act (1887), 
Preamble-Difference between old and present 
Act explained. 

While the old Act gave to the Small Cause Court 
jurisdiction only in certain specified matters, the 
present Act proceeds upon another basis, excluding 
from the jurisdiction of the Courts of Small Causes 
certain matters and leaving to these Courts a 
residuary jurisdiction. [P 35 C 2] 

(b) Civil P. C. (1908), S. 102—Nature of suit 
determines right of appeal—Suit for recovery of 
terminal tax on moveable property valued at 
less than Rs. 500—No second appeal lies. 

It is the nature of the suit and not the Court in 
which it is tried that determines the right of 
appeal within the provisions of S. 102. Where a 
suit is for recovery of taxes upon moveable pro¬ 
perty and the subject-matter of the suit is also less 
than Rs. 500 no second appeal lies. [P 35 G 2] 

(c) Provincial Small Cause Courts Act 
(1887), Sch. 2 —Municipalities’ right to recover 
taxes is not excluded. 

There is nothing in Sch. 2 which excludes from 
the jurisdiction of the Court of Small Causes a suit 
by the municipality to recover municipal taxes due 
to them: 9 Mad 110, Ref. [P 35 0 2] 

Jamiatrai Lalchand — for Appellant. 

Sunderdas Jethanand— for Respondents. 

Davis J. C.—This case comes before us 
as a second appeal against tho judgment of 
the District Judge of Larkana who decided 
that the Larkana Municipality were not 
entitled to Bs. 85-13-0 being 2 per cent, of 
the value of the two lorries liable, they 
said, to pay this sum as terminal tax. The 
judgment of the District Judge confirmed a 
judgment of the Subordinate Judge of Lar¬ 
kana, who came to the conclusion that if 
the Municipality were entitled to levy tax 
upon these two lorries they were entitled 
to a tax under quite a different head from 
that of either octroi or terminal tax. 

But, we are not concerned with this 
aspect of the matter because objection has 
been taken that under 8. 102, Civil P. C., 
no second appeal will lie because the suit is 
a suit of a nature cognizable by the Court 
of 8maU Causes and the amount or value 
of the subject-matter does not exceed Be. 
500, and the learned advocate for the 
appellant admits that unless we are pre. 


pared to follow an old ruling of 1885 in 9 
Mad 110^ he is out of Court, We think he 
is out of Court because the Madras ruling 
followed the old Act which gave to the 
Small Cause Court jurisdiction only in 
certain specified matters, while the present 
Act proceeds upon another basis, excluding 
from the jurisdiction of the Courts of Small 
Causes certain matters and leaving to these 
Courts a residuary jurisdiction, and it is 
clear to us that there is nothing in Sch. 2 
to the Small Cause Court Act which ex¬ 
cludes from the jurisdiction of the Court of 
Small Causes a suit by the Municipality to 
recover municipal taxes due to them as in 
this case. 

In A I B 1932 Pat 220^ it was pointed 
out that the Municipality has no such 
interest in immovable property as excludes 
the suit brought to recover taxes upon such 
property from the jurisdiction of the Small 
Cause Court. Art. 13, Sch. 2, Provincial 
Small Cause Courts Act (1887), was the 
Article there under discussion, and among 
other things it was decided that the expres¬ 
sion “dues” as used in Art. 13 must be read 
ejusdem generis with the words that precede 
it, namely ‘ malikana and hak or of cesses,” 
and that municipal taxes were not such 
malikana, hak or cesses or anything like 
them. In the Bombay case in A I B 1935 
Bom 254® the learned Judge referred to 
certain other rulings, 9 Bom 269,^ 32 Bom 
356® and 40 Cal 637,® in support of the 
argument that it is the nature of the suit 
and not the Court in which it is tried that 
determines the right of appeal within the 
provisions of S. 102, Civil P. C., and the 
fact that the Court which tries the suit is 
not a Small Cause Court is not a decisive 
matter. 

We think, therefore, that this suit which 
is a suit for recovery of taxes upon moveable 
property a suit to recover terminal tax upon 
two lorries, is a suit falling within the pro¬ 
visions of S. 102, Civil P. C., the subject- 
matter of the suit being also less than Bs. 
500, an d that n o second appeal lies. This 

1. Logan V. Konji, (1886) 9 Mad 110. 

2. Municipal Commissioners, Ranchi v. Mt. 
Mungia, (1932) 19 A I R Pat 220=139 IC 104 
=13 P L T 277. 

3. Shankar Visbvanath v. Shrinivas Bhalcbandra, 

(1935) 22 A I R Bom 254=156 1 0 607=37 
Bom L R 355. 

4. Kalian Dayal v. Kalian Narer, (1885) 9 Bom 
259. 

6 . Lakshmandas v. Anna, (1908) 32 Bom 856. 

6. Indra Chandra v. Srisb Chandra, (1913) 40 Oal 

. 687=211 0 120. 
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appeal therefore must be dismissed with 
costs. 

b.d./e-K. Appeal dismissed. 


A. I. R. 1939 Sind 36 

Davis J. C. and Weston J. 

Ghanshamdas Lohumal Shivdasani — 

Appellant. 

V. 

Managert Sind Encumbered Estates and 
others — Eespondents. 

First Appeal No. 52 of 1936, Decided on 
26th August 1938, against Judgment and 
decree of First Class Sub-Judge, Hydera. 
bad, D/- 24th August 1936. 

(a) Sind Encumbered Estates Act (20 of 
1896), S. 9 (2) — Suit to compel manager to 
recognize transferee or assignee of admitted 
claim falls within prohibition under S. 9 (2). 

The claims against the estate are debts, and the 
manager is concerned only with such debts and 
represents the debtor. A debt is not the less a 
debt because its amount is determined by the 
Manager. The Act does not prevent the Manager 
from paying to a third party the amount of a 
debt at the request of the creditor nor does it say 
that the Manager should not recognize the lawful 
transferee or assignee of the claim. But a suit to 
compel the Manager to recognize such transferee 
or assignee of the claim being in reality one in 
respect of the debt or liability falls within the 
prohibition contained in S. 9 (2). [P 38 0 1] 

(b) Sind Encumbered Estates Act (20 of 
1896)—Scheme of the Act* 

The scheme of the Sind Encumbered Estates 
Act does not contemplate that the Court should 
oust the jurisdiction of the Manager on matters 
which the Legislature has declared to be within 
his sole competence i A I R 1927 Sind 123 and 
AIR 1927 Sind 225, Rel. on. [P 37 C 2] 

(c) Specibc Relief Act (1877), S. 42—Relief 
under S. 42 cannot be granted against collud¬ 
ing defendant added only to ground suit against 
other defendant, when suit dismissed as to 
latter. 

Where one of the defendants is in collusion with 
the plaintiS and the suit against him is brought 
merely for the purpose of assisting to ground 
the suit against another defendant and the suit 
against such other defendant is dismissed, an 
equitable relief by way of declaration will not 
be granted to the plaintiff against the colluding 
defendant. [P 88 0 2] 

Dipchand Chandumal — /or Appellant. 

Hakumatrai M. Eidnani and Ehanchand 
Gopaldas — for Respondents 2 and 3. 

Davis J. C. — This is an appeal against 
an order of the First Class Subordinate 
Judge, Hyderabad, dismissing the plaintiffs’ 
suit for a declaration that they were the 
transferees of a claim against the estate of 
one Mir Abdullah Khan then under the 
protection of the Manager of the Encum¬ 


bered Estates, defendant 1, which they pur¬ 
chased from one Khubchand, defendant 2, 
on 20th March 1922. It appears that the 
claim of one Khubchand was admitted by 
the Manager against the estate of Mir 
Abdullah Khan under his protection for 
Es. 11,500 and that this Khubchand sold, 
or so the plaintiffs allege, this claim to 
them for Es. 6500, and when they applied 
to the Manager to recognize the transfer he 
refused to do so. Matters have been further 
complicated by the fact that one Parcho- 
mal brought a suit against Khubchand, the 
plaintiffs’ transferor, and got a decree for 
Es. 986-3.9 on 23rd April 1923, and in 
execution of this decree Khubchand’s claim 
against the estate of the Mir, which the 
plaintiffs claim was transferred to them, 
was sold in execution to one Assumal, 
joined as defendant 3 in the suit, and one 
Vensimal, whose legal representatives in 
the opinion of the Subordinate Judge should 
have been joined as co-defendants, but they 
were not. Other claimants to two-thirds 
share in the claim were the two minor 
brothers of Khubchand, also not parties to 
the suit. The Manager of the Encumbered 
Estates denied the power of the Court to 
compel him to recognize the claim of any 
particular claimant against estates in his 
charge and denied he had ever recognized 
the plaintiff’s claim. Defendant 2 supported 
the plaintiff, while defendant 3 alleged that 
defendant 2 was in collusion with the 
plaintiffs because he was in their power, 
plaintiff 1 being the brother of an accoun. 
tant in the Manager’s ofi&ce, and plaintiff 2 
being the son of a pleader’s clerk employed 
in litigation over this claim, a most un¬ 
desirable combination. Defendant 3 also 
contended that plaintiffs’ claim was time- 
barred. The Subordinate Judge held that 
the Court had jurisdiction to decide the 
suit to which the Manager was a party; he 
found however that the suit was time- 
barred and must fail on that account; he 
found it must also fail because there was 
no consideration for the alleged transfer to 
the plaintiffs. 

In appeal the learned advocate for the 
plaintiffs first contended that as defendant 2 
had admitted the plaintiffs’ claim, it was 
not for the Subordinate Judge to dismiss 
the suit on the objection of a third party, 
and that so far as he found the suit was 
time-barred because the claim was attached 
and no suit was brought to set aside the 
attachment within one year, the Judge was 
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'Wiong when he found the debt had been 
attaohed because though it is true the 
plaintiffs made an application under 0. 21, 
E. 68, Civil P. 0., on 14th October 1924 
to raise the attachment, this application 
was made under a mistake of fact, because 
on 8th December 1923 the attachment 
had been raised by the Court in the suit 
of Parchomal v. Khubomal. Eeference to 
Ex. 204 on p. 109 of the paper-book shows 
this to be the case. So on this point the 
learned Subordinate Judge was wrong. 
Moreover, it appears difficult to see how a 
Court can refuse to decree a plaintiff s suit 
based upon an alleged transfer or assign¬ 
ment of a claim when the assignee or 
transferor admits the claim unless ^ it^ is 
shown that the Court has no jurisdiction 
or has discretion in granting or refusing 
the relief claimed, being, as in this^ case an 
equitable relief, or that the assignor or 
transferor had no power in law to assign 
or transfer. The Court rejected the defence 
of defendant 1, the Manager, that the 
Court had no jurisdiction in this matter 
and did not find that defendant 2 had no 
power to assign or transfer the debt and 
did nob refuse relief as being an equitable 
relief under S. 42, Specific Belief Act. The 
Court dismissed the plaintiffs’ claim inter 
alia on the ground that the transfer was 
without consideration. 

Now, on the question as to whether this 
Court had jurisdiction or not, or, to put 
the issue more appropriately, whether the 
suit would lie against defendant 1, the 
Manager of the Encumbered Estates, we 
think reference should be made to the 
plaint. It is argued on behalf of the appel¬ 
lants that the Manager is a mere formal 
party ; he is brought iu only as the party 
in whose hands the money was as the stake 
holder, but reference to the plaint will 
show that the suit is directed principally 
against him; according to para. 13, the 
cause of action arose when the Manager 
finally refused at Hyderabad on 23rd April 
1926, to recognize the plaintiffs as trans¬ 
ferees of the claim against the minors 
estate. In paras. 7, 8, 9,10, 11 and 12 his 
conduct is attacked, and it is clear that he 
is the principal and nob a mere formal 
party, and the suit is to compel him to 
recognize one claimant against the estate, 
in preference to another. But, even if he 
were a formal party, he would be as much 
bound by the decree as if ha were the sole 
defendant. And we do nob think the scheme 


of the Sind Encumbered Estates Act con¬ 
templates that the Court should oust his 
jurisdiction on matters which the Legisla¬ 
ture has declared to be within his sole 
competence: sec A I R 1927 Sind 123^ and 
AIR 1927 Sind 225.^ The Subordinate! 
Judge deals with this issue as Issue 1 bub 
briefly. The dispute, ha says, is not about 
a debt due from the estate; it is about the 
sale of a claim by a claimant to a third 
party, and to such a dispute the provisions 
of the Act do not apply. If this is so, it 
would appear that the suit should be limited 
to the dispute between the claimant and 
the third party, and if it does not come 
within the scope of the Act, it appears 
difficult to see how the Manager, who ad¬ 
ministers the Act, is a necessary party to 
the suit. If the suit were brought by the 
creditor himself, the transferor or assignor, 
against the Manager, it could scarcely be 
contended that the suit would lie. There is 
no reason to suppose that the transferee or 
assignee in this matter gets any greater 
rights than his transferor or assignor pos¬ 
sessed. The learned Judge has nob referred 
to any decided cases on this question of 
jurisdiction. He has nob referred in any 
detail to Sec. 15 of the Act. The Section is 
as follows: 

The Manager shall inquire into the history and 
merits of every claim received under Ss. 12 and 14 
and shall, in accordance with the rules to be made 
under this Act, determine the amount of the debts 
and liabilities ’ (if any) justly due to the several 
claimants. 

Now a debt is not the less a debt because 
its amount is determined by the Manager; 
it may not become payable at once; it may, 
be included in a scheme under Sec. 17. It 
cannot be, we think, that the creditor can 
sue the Manager in respect of such a debt, 
otherwise the scheme would be unworkable. 
Such a debt, we think, comes within the 
prohibition in Sec. 9, and as the creditor 
could not sue the Manager, so cannot the 
creditor’s transferee or assignee. He can 
have no greater rights than his transferor 
or assignor. Now it is clear that so far as 
the Manager is concerned, he is to enquire 
into every claim received under Ss. 12 and 
14, and determine the amounts of the debts 
and liabilities due to the several claimants- 
Reference to Sec. 12 will show that the 

1. Ghanshamdas Ehatumal v. Manager, Encum¬ 
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claims are debts against the estate, and it 
is only with such debts or claims that the 
Manager is concerned. Moreover, reference 
to Sec. 20 (2) will show that it is only the 
person proving a claim of a debt within 
the meaning of Sec. 12 who is entitled to 
payment under the Act. The Act does not, 
wo think, intend to make the Manager 
answerable to the claims of strangers to the 
estate such as the transferees or assignees 
of the claimants. There is nothing indeed 
in the Act to prevent the Manager, if he 
wishes, paying a third party, at the request 
of the creditor, the amount determined 
under Sec. 15. Provision may have been 
made for such cases in rules made under 
the Act which have not been put before 
us. He would, of course, obey any lawful 
order of a Court, though it might be that 
thereafter a Court of Appeal might find 
the Court’s order wrong. Presumably the 
manager has access in such matters to 
competent legal advice. Nor do we say he 
should not recognize the lawful transferee 
or assignee of a debt, but, we think, a suit 
against him as manager to compel him to 
do so must fall within the prohibition con¬ 
tained in Section 9 (2).’ 

It is urged that the claim against the 
manager may be transferred or assigned as 
any other claim, but while the subject of 
this transfer is described loosely as an 
award or a manager’s decree, the thing 
assigned is really a debt. The manager is 
or represents the debtor; the suit is in 
reality brought against him as the debtor 
or the debtor’s representative, and as such, 
we think, it must necessarily fall within 
the prohibition contained in S. 9 (2). The 
material words in the sub-section are “in 
respect to”, and so far as the manager is 
concerned, we think the suit can only lie 
with respect to Khubchand’s claim against 
the estate as the estate’s debt to Khub- 
chand. The fact that the debt has been 
assigned and others are joined as parties 
does not, we think, alter this aspect of the 
case. Once the sum found due to Khub- 
chand has been paid, it is of course no 
longer a debt. The manager will not even 
be a stake-holder”. The suit will lie, as it 
should in any case lie, against the trans¬ 
ferors. Therefore it appears to us that the 
suit against the manager must fail because 
if there be a cause of action against the 
manager as manager it must be a suit 
with respect to” a debt or liability within 
the meaning of Ss. 8, 9 or 12, when no suit 


will lie. Against him then the suit must 
be dismissed. And if it fails against the 
manager, it should fail against defendant 2, 
and defendant 3, for a relief by way of a 
declaration is an equitable relief, and we 
will not grant an equitable relief against 
defendant 2. The beneficial provisions of 
S. 42, Specific Relief Act, will be entirely 
inappropriate either to the case of plain, 
tiffs 1 and 2 or defendant 2. So far as 
defendant 2 is concerned, we are satisfied 
from the frame of the suit that he is in 
collusion with the plaintiffs and the suit 
against him is brought merely for the pur¬ 
pose of assisting to ground the suit against 
the manager; and so far as the suit against 
defendant 3 is concerned, he, it is admitted, 
is one only of the auction-purchasers, and 
the legal representatives of Yaliram, the 
other auction-purchaser, are necessary 
parties. Defendant 3 Assumal was joined, 
and we think wrongly, under the orders of 
of the Court. We do not think S. 42, Spe¬ 
cific Belief Act, is properly to be applied 
for the benefit of plaintiffs 1 and 2 against 
defendant 3. We therefore for other reasons 
agree with the order of the Subordinate 
Judge, dismissing the suit, and dismiss this 
appeal with costs. 

n.s./r.k. Appeal dismissed. 
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Davis J. 0. and Dadiba C. Mehta J. 

Ghellomal and others 

V. 

Kewalmal Jeramdas. 

Criminal Ref. No. 77 of 1938. Decided 
on 4th May 1938, made by Sess. Judge, 
Sukkur. 

Criminal Trial—Complaint—Complaint dis* 
missed and accused discharged—Second com* 
plaint on same facts cannot be entertained by 
another Magistrate — Remedy of aggrieved 
complainant is to move superior Court for 
further enquiry. 

It is not open to a Magistrate to entertain a 
complaint when a similar complaint has been 
dismissed by another Magistrate of co-ordinate 
jurisdiction and the dismissal has not been set 
aside by higher authority. If the complainant is 
aggrieved by the dismissal of his complaint and 
the discharge of the accused under S. 259, Crimi¬ 
nal F. G., it is open to him to move the superior 
Court to order further inquiry under S, 436 
because that Section is now amended and relates 
not only to a dismissal of complaint under S. 203 
or under snb-s. (3) of S. 204 but to any case where 
persons accused of an offence have been dis¬ 
charged i A I B 1929 Sind 61, Bel. on; A I B 
1914 Sind 44, Bef. [F 39 C 1, 2] 

Partabrai D. Punwani, Advocate-General 

— for the Crown. 


IQBff Abdulla v, Municipal Oorporaxion, Karachi Sind 3& 


Davis J* C. —This is a referoDce by the 
Sessions Judge of Sukkur in \ 7 hi 0 h he re- 
•Qommends that proceedings instituted be. 
ifore the City Magistrate upon a complaint 
similar to a complaint based upon the same 
facta previously made in the Court of the 
Mukhtiarkar and Second Class Magistrate 
of Sukkur in which the three accused had 
feeen discharged, should be quashed, on the 
■ground that it is not open to a second 
Magistrate to entertain a second complaint 
when another Magistrate on the same facts 
has either dismissed the first complaint or 
discharged the accused. Now the learned 
-Judge in his interesting reference refers to 
two views taken by High Courts as to the 
•effect of a dismissal of a complaint or dis- 
•charge of the accused upon the right of the 
■complainant to start fresh proceedings and 
the learned Judge has drawn our attention 
to what appear to he conflicting decisions 
between Judges of this Court itself. The 
judgment of a Division Bench of this Court 
in 23 S L R 43 ^ lays down that it is not 
•open to a Magistrate to entertain a com¬ 
plaint when a similar complaint has been 
.dismissed by another Magistpte of co- 
-ordinate jurisdiction and the dismissal has 
not been set aside by higher authority and 
the case in 8 SLR 196^ is to the effect 

a^mioc order of discharge does not bar the juris- 
diction of the Magistrate to entertain a second 
■complaint on the same facts, 

.aird . . L j * 

the mere fact that the first complaint was dia- 

(missed under 8. 259, Criminal P. 0., is not, by 

itself, a sufficient ground for dismissing the second 

■complaint under S. 203 of the Code. 

But what escaped the notice of the 
>iearn^ Judge is that the case in 8 S L B 
196^ is a case tried by a J udicial Commis- 
-sioner of this Court sitting in Sessions 
'Court jurisdiction and therefore that deci¬ 
sion is not in effeqjive conflict with the 
•decision of a Bench of this Court in 23 
SLR 43,^ which until overruled by a 
Full Bench must be deemed to guide the 
■Courts of this province. We do not think 
that the particular circumstances of this 
case justify us in referring this question to 
a, Full Bench. If the complainant in this 
. case is aggrieved by the dismissal of his 
.^complaint and t he discharge of the accused 

1. Mt, Tirathbai v. Mt. Sugnibai, (1929) 16 AIR 

* Sind 61=112 I 0 681=29 Or L J 1097=23 
8 L B 48. 

4 Boloband XahUrain.v. Uhandoomal Ratnra- 

‘ khiamal, (WU) X A t B Sind 44=27 10 658 


under S. 269, Criminal P. C., it is open to 
him to move the Sessions Court to order 
further inquiry under S. 436 because that 
Section is now amended and relates not 
only to a dismissal of complaint under 
S. 203 or under sub-s. (3) of S. 204 but to 
any case where persons accused of an 
offence have been discharged. We therefore 
accept the reference of the Sessions Judge 
and quash the proceedings based upon the 
second complaint in the Court of the Head 
Munshi and Third Class Magistrate, 
Sukkur. Order accordingly. 

b.D./r.K. Reference accepted. 
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Haji Abdulla Baroon — Plaintiff. 

V. 

Municipal Corporation, Karachi — 

Defendants. 

Suit No. 202 of 1935, Decided on 23rd 
September 1938. 

(a) Easement-Light and air—Right of owner 
of dominant heritage — He has no absolute 
right to access of light and air—He cannot 
claim compensation by way of injunction or 
otherwise in absence of substanti^ damage — 
Substantial damage must be diminution of 
value of dominant heritage, of its utility and 
material interference with physical comfort of 
persons using it- 

The owner of a dominant heritage has no abso- 
lute right to the access of light and air to 
windows and apertures, and is not entitled to com¬ 
pensation by way of injunction or otherwise for 
the disturbance of an easement, unless he has 
sustained substantial damage ; that substantial 
damage must be a diminution of the value of the 
dominant heritage, or of the utility thereof, mate* 
rial interference with the physical comfort of pOT* 
sons using the dominant heritage, a material 
interference with the use of the dominant heritage 
in as’beneficial a manner as it had been used before 
such interference. An owner of ancient lights is 
entitled to sufficient light according to the ordinary 
notions of mankind for the coinfoitable use and 
enjoyment of his house as a dwelling house, if it is 
a dwelling house, or for the beneficial use and 
occupation of the house if it is a warehouse, a 
shop or other place of business. So also, to consti* 
tute an infringement of an easement of light and 
air, there must be a substantial privation of light 
and air enough to render the occupation of the 
house uncomfortable according to the ordinary 
notions of mankind and (in the case of business 
premises) to prevent the plaintifi from carrying on 
Mb businees as beneficially as before : (1904i) A 0 
179 and 7 Bom L B 73, Bel, on. [P 43 0 1, 2] 

(b) Easement—Light and air — Reference to 
reported case is of little value — Whether dis- 
tnrbance of easement amounts to nuisance 
depends on facts of each case — Reference to 
English rtatntes and decinons is of little practi> 
etd use. 
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In the case of a suit relating to an easement of 
light and air, reference to reported cases is neces¬ 
sarily of little value, because, 'whether or not the 
disturbance of an easement of light and air 
amounts to a nuisance, depends entirely on the 
facts and circumstances of each particular case. 
So also, as the law relating to easements in British 
India is governed very largely, if not entirely, by the 
Easements Act in those provinces to which it has 
been made applicable; it is of little practical use 
to refer to the provisions of the English statute 
and decisions in English cases, in a matter relat¬ 
ing to easements. [p 44 c 2 ] 

(c) Easement—Light and air—Plaintiff seek¬ 
ing injunction restraining defendant from 
interfering with his right—Court can in proper 
case direct enquiry as to damages although 
refusing injunction. 

Where in a suit relating to an easement of light 
and air, the plaintiff seeks an injunction restrain¬ 
ing the defendant from interfering with his right, 
the Court is entitled, in a proper case, to order an 
enquiry as to damages, even though it holds that 
the plaintiff is not entitled to injunction. No such 
enquiry can ho\Yever be ordered when the plaintiff 
has not proved any damage. [P 44 C 1] 

^ (d) Easement—Rights of lessee Lessee of 
site constructing house on it ~ Easements of 
light and air and support acquired by him 
enure to his benefit alone—Acquisition of right 
of way or right to flow water enures to benefit 
of owner of site. 

In the case of a lessee of a site, who is also 
the owner of the house which he has built thereon, 
so far as the use of light or air or support for his 
building is concerned, he is an owner of the 
building and may, under the first two paragraphs 
of Sec. 15 , Easements Act, acquire such easements, 
and he would not acquire them for any one except 
himself under S. 12, Easements Act. But when the 
question arises of a right of way or a right to flow 
water he comes under Paragraph 3 of Sec. 15 and 
anything which he would acquire, would be as 
the person in possession of the land which is his 
site, and he would acquire on behalf and for the 
benefit of the owner of the site : A I B 1938 All 
293, Foil; AIB 1936 Sind 61, Disting. [P44 02] 

Dingomal Narainsingh —for Plaintiff. 

Sunderdas Jefchanand — for Defendants. 

Judgment. ■— Abutting on the South 
Napier Boad on its western side is a plot of 
land with buildings thereon bearing Survey 
No. 1, Survey Sheet S. B. 6, Serai Quarter. 

A sanad in respect of this plot of land was 
issued by the Karachi Municipality for a 
term of 99 years on 4th November 1895 
in favour of one Devji Parpia. The sanad 
required the grantee to erect a building on 

said plot of land of the value of over 
Bs. 8000 within three years from the date 
thereof. Devji Parpia appears to have 
tra,nsferred the _ plot of land, probably 
built on, to Basrio Fudoo on or about 4th 
December 1900. The property appears next 
to have passed to the Punjab Cotton Press 
Co. Ltd. in or about March 1905. On 27th 


April 1907 it was transferred to Adamji 
Mulla Lukmanji. All these transfers appear- 
on the sanad Ex. 6. In 1917 this property 
was transferred by Adamji Mulla Lukmanji' 
to Yusifally Mahomedali Lukmanji. Prom-r 
the evidence of Yusifally Adamji, the son ot 
Adamji Lukmanji, it appears that in 1917 
or 1918 Adamji Lukmanji closed his busi¬ 
ness and in a partition effected at about 
this time he transferred the property in. 
suit to Yusifally Mahomedali Lukmanji,. 
The plaintiff purchased this property by a 
deed of conveyance (Ex, 8) on 9th Novem¬ 
ber 1925 for a sum of Es. 3,31,680. 

Except that in 1927 the plaintiff added' 
some godowns he has not since his pur¬ 
chase in 1925 otherwise altered or added* 
to the buildings on the property in suit and* 
these buildings are therefore very much in 
the condition in which they were when the- 
plaintiff made his purchase in 1925. Along, 
the entire frontage of the property on 
Napier Boad runs a two floored building to- 
the depth of about 40 to 45 feet. The* 
ground floor is occupied by business con¬ 
cerns, presses and the like; on the upper 
floor there are residential flats. Two large* 
archways in this structure give access eaclr 
to an open quadrangle in the rear of the- 
main building. The three remaining sidee^ 
of each of these quadrangles consist of rows 
of godowns. Godowns thus form the boun¬ 
dary of the plaintiff’s property on souths 
west and north. On the south the godowa 
opens on to Grant Boad, on the west there- 
is a nulla” and on the north there waa^ 
originally a broad kutcha nullah which, 
about the year 1928 or 1929 was converted 
by the Karachi Municipality, into a nar¬ 
rower pucca cemented storm water drain#. 
As a result of this improvement effected by 
the Karachi Municipality a piece of land 
became available to them, the space be¬ 
tween the northern boundary of the plain¬ 
tiff’s property and the cemented storm>- 
water drain, admeasuring 738.86 square- 
yards with a frontage on South Napier 
Boad of 40.2 feet. In the northern boun¬ 
dary wall of the plaintiff’s property in suit, 
overlooking this plot of municipal land and 
the storm water drain beyond it are 26 
windows. Nine of these are in the ma in 
building which abuts on the Napier Bead', 
and forms the frontage of the property in¬ 
sult ; and one of these nine windows is a 
kitchen window. The remaining 17 windo\TO' 
are in the northern row of godowns behind 
the main building. After the Karachh 
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MuDioipality had constructed the storm 
mter drain referred to and had for dispo. 
eal the piece of land to 'which reference has 
been made above lying between the storm 
water drain and the plaintiff’s property in 
suit, they attempted to sell this piece of 
land. They found hosvever that the exist¬ 
ence of the 26 windows in the northern 
boundary wall of the plaintiff’s property 
presented a serious difficulty. The plot the 
Municipality offered for sale was a long 
narrow strip and if the plaintiff had ac¬ 
quired rights of easement in respect of the 
26 windows referred to, any purchaser of 
the adjoining plot from the Karachi Muni¬ 
cipality would find it difficult to turn the 
plot to any useful purpose without disturb¬ 
ing the plaintiff’s rights of easement. It 
appears also from the evidence that the 
plaintiff was approached by the Karachi 
Municipality to buy this plot of land as an 
annexe to his existing property but no 
satisfactory arrangement was arrived at. 

Ultimately in or about March 1934, the 
defendants, the Municipal Corporation of 
Karachi, determined to have the matters 
of the rights of easement in respect of these 
windows determined by a Court of law. 
They accordingly proceeded to block the 
windows by erecting a cement wall flush 
against the northern boundary of the 
plaintiff's j)roperty in suit. The plaintiff 
interfered and again certain negotiations 
took place between him and the defendants 
but nothing was effected and the defen¬ 
dants completed the cement wall thus clos¬ 
ing 17 out of the 26 windows, the 17 
windows in the northern godowns. On 12th 
December 1935, the plaintiff filed the pre¬ 
sent suit. The plaintiff avers in his plaint 
that these 26 windows are ancient lights 
and have existed for a very long time over 
the statutory period, and that the plaintiff 
and his predecessors in title have always 
enjoyed light and air through them with¬ 
out ii^terruption. In para. 6 of the plaint 
the plaintiff avers: 

That the blocking of these windows has materi¬ 
ally interfered with light, use and comfort of the 
plaintiff’s tenants and has rendered the rooms 
dark, insanitary and unhealthy and has materially 
diminished the value of the plaintiS’s building. 

The plaintiff’s prayer in the plaint is for 
a declaration that he has acquired a right 
of easement in respect of 26 windows in 
the northern boundary wall of his property 
and for a perpetual injunction restraining 
the defendants from interfering with his 


rights of easement. The defendants, the 
Municipal Corporation of Karachi, con¬ 
tended that the plaintiff as a lessee of the 
property in suit from the Karachi Munici¬ 
pality cannot acquire rights of easement 
against his lessors; they further contend 
that in respect of the 17 windows in the 
godowns, even if the plaintiff has acquired 
an easement of light and air he has by hie 
own act extinguished the easement by clos¬ 
ing the windows with brick masonry ; they 
further contend that the remaining windows 
are not ancient lights and that the plaintiff 
has no claim in respect of these. Lastly, 
the defendants contend that in any event 
the plaintiff has no actionable claim in res¬ 
pect of the 26 windows in suit. The follow- 
ing issues were framed by the Hon’ble 
Bupchand A. J. C. on 22nd May 1936 : 

1. How many windows exist in the plaintiS’s 
building over.looking the defendant's plot ? 

2. Have any of the windows been closed more 
than two years before suit? If so, how many 
windows have been closed and what is the 
consequence ? 

3. Is the suit of the plaintiff within time ? If 
so, in respect of what windows ? 

4. Have the plaintiffs enjoyed light and air 
through the windows for over the statutory period? 

5. Have the enjoyment of light and air been as 
of right or permissive ? 

6. Has the plaintiff acquired any right of ease¬ 
ment of light and air ? If so, in respect of which 
windows ? 

7. Is the plaintiff entitled to injunction ? 

6. General. 

Some time later, tbe defendants applied 
for amendment of their written statement 
to enable them to -raise the first of the 
pleas to which reference has been made 
above. The amendment application was 
allowed and the following further issue, 
styled a preliminary issue, was framed by 

the Hon’ble Mr. Bupchand”: 

Is the plaintiff a lessee of tbe defendants and if 
BO, has he any right of easement against them ? 

It will be convenient to deal in the first 
instance with matters covered by Issues 4, 
6 and 7, and I will therefore proceed to- 
deal with these matters together. The 26| 
windows in suit fall into two groups. The 
17 windows in the northern godowns are 
admittedly of greater age than the nine 
windows in the main building on the plain¬ 
tiff’s property. It is the plaintiff’s case that 
tbe stretch of building forming the frontage 
of the property in suit was erected in or 
about 1912 on 1913 before the Great War, 
and that the entire building was completed 
within the space of a year. The nine 
windows in the northern wall of the build 
ing date from 1912 or 1913 so that in 
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December 1935 when the plaintiff filed the 
suit, these were ancient lights. The defen¬ 
dants dispute this position and assert that 
the building in question was erected in the 
year 1917 or 1918, that when the plaintiff 
filed the suit in December 1935 therefore 
the windows had been in existence for 17 
to 18 years only and the plaintiff therefore 
had acquired no right of easement what¬ 
ever in regard to these windows. The 
burden of proving the acquisition of a right 
of easement in respect of these nine windows 
is undoubtedly on the plaintiff. Consider¬ 
ing that he had purchased the property 
only in 1925, the plaintiff was in a difficult 
position in having to discharge this btirden, 
he himself having no personal knowledge 
of the matter. All that he has been able to 
say on the point is: "The office premises 
were built as far as I recollect before the 
War.” (His Lordship then discussed the 
evidence and proceeded.) I have no hesita¬ 
tion on the evidence before mo in coming 
to the conclusion that the building form¬ 
ing the entire frontage of the plot in suit 
was erected in 1917 or thereafter and that 
the nine windows in these buildings have 
not therefore been in existence for 20 years 
prior to the date of the suit and that the 
plaintiff has no legal rights in respect of 
these windows. 

The position however with regard to the 
17 windows in the northern boundary wall 
of the plot in suit is entirely different. With 
regard to these windows, the defendants do 
not contend that they have not been in 
existence for the statutory period or that 
the plaintiff has not acquired in respect 
thereof a right of easement. What the 
defendants contend is in the first place that 
the plaintiff by his own act has extingui¬ 
shed the easement within the meaning of 
S. 38, Easements Act, and in the next place, 
that even if the easement has not been 
extinguished, and the plaintiff therefore 
has a claim to an easement of light and air 
in respect of these windows, he has no 
actionable claim against the defendants as 
the closing of the windows has not resulted 
in such a substantial privation of light and 
air as to render the godowns uncomfortable 
or less useful as godowns for the purposes 
of business. 

As to extinction of the easement or aban- 
donment thereof by the plaintiff, the defen. 
dants rely in the first place on Ex. 21, the 
photo of the northern boundary wall of the 
plaintiff’s property in suit. It shows all the 


26 windows with which we are concerned. 
It also shows that the 17 windows in the 
godowns are bricked up from the outer 
side. The defendants contend that this was 
the state of things in March 1934. The 
burden of proof is on the plaintiff to show 
that he was in the enjoyment of light and 
air through these windows for a period of 
20 years ending within two years of the 
date of the suit, December 1935. That the 
bricking up of the window in the manner 
shown in Ex. 21 is clear indication of an 
intention to abandon the the right to access 
of light and air through the windows; that 
the windows are all iron barred; that the 
windows have fixed wooden shutters open, 
ing inwards and capable of closing the said 
windows; that there was thus no necessity 
whatever to brick up the windows unless 
the intention was to definitely abandon the 
claim to access of light and air thereto; 
that there is every reason to believe that 
the windows had been permanently closed 
up long before March 1934 and that in 
these circumstances the plaintiff must be 
held to have failed to prove a right of 
easement in respect of these 17 windows 
and must be held to have definitely extin¬ 
guished the easement by abandonment. 
The defendants have relied upon oral evi¬ 
dence on the point. (His Lordship then dis¬ 
cussed the evidence and proceeded.) As lam, 
definitely of opinion that there has been no 
extinction or abandonment of the right of 
easement in respect of these 17 windows, it 
is unnecessary for me to refer to a series 
of rulings which have been cited by the 
learned advocates in support of and against 
the contention of extinction and abandon¬ 
ment. The most important question how¬ 
ever with regard to these windows is, 
whether or not the plaintiff has an action, 
able claim against defendants who have 
admittedly disturbed his right of easement. 
The law relating to easements in India is 
governed largely, if not wholly, by the Ease¬ 
ments Act 6 of 1882 in those Provinces to 
which the Act has been made applicable. 
There is no dispute that the Easements Act 
is applicable to Sind. S. 32, Easements Act, 
provides : 

The owner or occupier of the dominant herit^e 
is entitled to enjoy the easement without disturb¬ 
ance by any other person. 

Section 33 reads thus : 

The owner of any interest in the dominant heri¬ 
tage, or the occupier of suoh heritage, may insti¬ 
tute a suit for compensation for the disturbanoe 
of the easement or of any right accessory thereto, 
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provided that the disturbanoe has actually caused 
aubatantial damage to the plaintiff. 

To this Section there are three explana¬ 
tions attached which are of great import¬ 
ance. They read thus : 

(1) The doing oi any act likely to injure the 
pla in tiff by affecting the evidence of the easement, 
or by materially diminishing the value of the 
dominant heritage, is substantial damage within 
the meaning of this Section and Sec. 84. 

(2) Where the easement disturbed is a right to 
the free passage of light passing to the openings 
in a house, no damage is substantial within the 
meaning of this Section, unless it falls within the 
first explanation, or interferes materially with the 
physical comfort of the plaintiff, or prevents him 
from carrying on his accustomed business in the 
dominant heritage as beneficially as be had done 
previous to instituting the suit. 

(8) Where the easement disturbed is a right to 
the free passage of air to the openings in a house, 
'damage is substantial within the meaning of this 
Section if it interferes materially with the physical 
•comfort of the plaintiff, though it is not injurious 
to his health. 

It is clear therefore that the plaintiff, 
even if he has acquired a right of easement 
of light and air in respect of the 17 windows 
in the godowns, has no right to com pen- 
sation from the defendants, has in fact no 
right of action against them, unless the 
closing of these windows amounts to a nuis¬ 
ance, unless the closing of the windows and 
the shutting out of light therefrom has 
diminished the value of the dominant heri¬ 
tage, has materially interfered with the use 
of the godowns as beneficially as they had 
been previously used, or has materially 
interfered with the physical comfort of 
persons who have occasion to use these go- 
downs. That the owner of the dominant 
heritage has no absolute right to the access of 
light and air through windows and apertures 
has been laid down in the leading English 
case in (1904) A 0 179.^ A large number 
of authorities, both English and Indian, 
have been quoted by the learned advocates 
for the plaintiff' and the defendants on the 
question whether or not an injunction 
should be granted to the plaintiff, but all 
the oases referred to do nothing more than 
reiterate the principles set out in the ex¬ 
planations to S. 33, Easements Act. In the 
case of a suit relating to an easement of 
light and air reference to reported cases is 
necessarily of little value because whether 
or not the disturbance of an easement of 
light and air amounts to a nuisance gives 

rise to an actionable claim, depends entirely 

* 

1, Colls V. -H<an 0 & Colonial Stores Ltd., (1904) 
AO 179=78 L 1 Gh 484=90 L T 687=53 
W B 30=20 T L H 476. 


on the facts and circumstances of the par¬ 
ticular case. The principles are clear. The 
owner of the dominant heritage is not 
entitled to compensation by way of injunc¬ 
tion or otherwise for the disturbance of an 
easement unless he has sustained substantial 
damage; that substantial damage must be 
a diminution of the value of the dominant 
heritage, or of the utility thereof, material 
interference with the physical comfort of 
persons using the dominant heritage, a 
material interference with the use of the 
dominant heritage in as beneficial a manner 
as it had been used before such interference. 
In (1904) A G 179,^ referred to above, the 
House of Lords laid it down that : 

An owner of ancient lights is entitled to suffi¬ 
cient light according to the ordinary notions of 
mankind for the comfortable use and enjoyment 
of his house as a dwelling bouse, if it is a dwelling 
house, or for the beneficial use and occupation of 
the house if it is a ware-house, a shop, or other 
place of business. 

In 7 Bom L R 73* it was held that to 
constitute an infringement of an easement 
of light and air there must be a substantial 
privation of light and air enough to render 
the occupation of the house uncomfortable 
according to the ordinary notions of man¬ 
kind and (in the case of business premises) 
to prevent the plaintiff from carrying on 
his business as beneficially as before. I will 
now proceed to apply these legal principles 
involved in Sec. 33, Easements Act and in 
the leading authorities to which I have 
referred to above to the case before me. 
Does the evidence in the case establish 
that the closing of the 17 windows in the 
godowns of the plaintiff’s property constitute 
a nuisance or has it caused substantial 
loss to the plaintiff ? (His Lordship then 
discussed the evidence and proceeded.) 
I am therefore of opinion that the closing 
of these windows in the northern godowns 
of the plaintiff’s property in suit does not 
afford the plaintiff an actionable claim; 
that it does not amount to a nuisance; that 
it does not materially interfere with the 
use of the godowns as godowns; that it will 
not materially interfere with the physical 
comfort of persons who may have occasion 
to work in these godowns; and if this is so, 
the plaintiff’s suit for an injunction in 
regard to these windows must necessarily 
fail. 

Itr has been argued by the learned ad. 
vooate for the plaintiff that in any case 

2. Framji Shapurji y. Framji Edulji, (1905) 7 
• Bom L R 73. ' i 
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the plaintiff is entitled to damages and that 
if the Court is of the opinion that this is 
not a case in which an injunction should 
be granted, the question of damages should 
be considered by the Court and an inquiry 
should be held as to what damages the 
plaintiff has sustained. The learned advo- 
cate has referred me to several authorities 
on the point. I have no doubt whatever 
jthat the proposition set out in these autho¬ 
rities is correct and that in a proper case 
^the Court would order an inquiry as to 
jdamages while refusing an injunction; but 
|to my mind this is not a case of that 
description. No damage whatever has been 
caused to the plaintiff by the closing of the 
17 windows. The plaintiff has not led any 
evidence to show that the rental of these 
godowns has been reduced by a single rupee 
even by reason of the closing of these 
windows which took place as far back as 
March or April 1934. These are the most 
important points in the case and having 
disposed of them I am now in a position to 
record my findings on the issues in the suit. 

As to Issue 1, there is no dispute. There 
are 26 windows overlooking the defendants’ 
plot. As to Issue 2, having found that there 
has been no extinction of the easement in 
respect of the 17 windows in the godowns 
and that the plaintiff has not abandoned 
his right of easement to light and air in 
respect of these windows, my answer to 
Issue 2 is in the negative. As to Issue 3, 
no question of limitation arises in view of 
my finding on Issue 2. As to Issue 4, my 
finding is that the plaintiff has enjoyed 
light and air through the 17 windows in 
the godowns on the northern side of the 
plaintiff’s property for over the statutory 
period but not in respect of the nine 
windows in the building forming the fron¬ 
tage of the plaintiff’s property. On Issue 5, 
my finding is that the enjoyment of light 
and air in respect of the 17 windows in the 
godowns has not been permissive. The 
mere fact that the plaintiff must have 
erected buildings on the property with the 
permission of the defendants does not in 
my opinion make the enjoyment of light 
and air through the windows of that build¬ 
ing permissive. As to Issue 6, my finding 
is that the plaintiff has acquired an ease, 
ment of light and air in respect of the 17 
windows in the northern godowns of his 
property. On Issue 7, my finding is that 
the plaintiff is not entitled to an injunction. 

There remains for consideration the pre¬ 


liminary issue as to whether the plaintiff 
as lessee of the defendants can acquire 
against the defendants a right of easement 
in respect of the windows in his property. 
In view of my findings on the other issues,, 
and in view of my finding that the plaintiff 
is not entitled to any relief against the 
defendants, it is scarcely necessary to deal 
with this point at all though it has been 
argued at great length and with much 
learning before me by the learned advocates 
for the plaintiff and the defendants. I think 
it will suffice for me to say that in my 
opinion the answer to the preliminary issue- 
must be in the affirmative. As I have stated 
in a previous part of this judgment the law 
relating to easements in British India is 
governed very largely, if not entirely, by the 
Easements Act in those provinces to which 
it has been made applicable. It is therefore 
of little practical use to refer to the provi¬ 
sions of the English statute and decisions 
in English cases in a matter relating to 
easements. In support of my finding on this 
issue I need only refer to the provisions of 
S. 15, Easements Act, and the distinction 
between the wording of Paras. 1 and 2: 
thereof and that of Para. 3. This subject 
has been discussed at great length in a Pull 
Bench ruling of the Allahabad High Court: 
I L R (193^ All 538.® The opinion of the 
Full Bench in that case may be summarized 
by the following quotation from the judg¬ 
ment : 

In the case of the lessee of a site, who is also 
the owner of the house which he has built thereon, 
so far as the use of light or air or support for his 
building is concerned, he is an owner of the build* 
ing and may under the first two paragraphs of 
8. 15, Easements Act, acquire such easements, and 
be would not acquire them for anyone except 
himself under S. 12. Bat when the question arises 
of a right of way or a tight to flow water he comes 
under Para. 3 of S. 16 and anything which he 
would acquire would be as the person in posses* 
sion of the land which is his site and he would 
acquire on behalf and for the benefit of the owner 
of the site. 

It is true that in the case before the Ful^ 
Bench the question was the acquisition of 
a right of easement of passage and flow of 
water over the servient heritage, bnt the 
entire question of the acquisition of ease¬ 
ments by a tenant against his landlord ia 
ably discussed in the judgment of Bennet J. 
and this case is the only anthority I have 
been able to find bearing directly on the 
point. Reference has been made to the case in 

3. Abdul Rashid ▼. Braham Saran, (19S8)25A1K 
All 293=175 I 0 227=1 L R (1938) All 688= 
1933 A L J 486 (F B). 
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SO S L B 32,^ but all that that case decides is 
that a right of way oauuot be acquired as 
an easement by user by a tenant.at.will or 
lor a number of years over another parcel 
of land either in the possession of his land- 
lord or in the possession of another tenant 
of the same landlord. There is no reference 
in that case to an easement of light and 
air attached to any building on the land in 
the occupation of a tenant. The result of 
my findings on the issue is that the plain- 
tifi's suit must be dismissed and I order 
accordingly. 

As regards costs, I think this is a case in 
which the proper order will be that each 
party should bear his own costs. If the 
plaintiff has failed with regard to the nine 
windows in the building forming the front¬ 
age of his property no blame attaches to 
him. In the circumstances of the case he 
had reasonable grounds for believing that 
the windows had been in existence for over 
the statutory period. In regard to the 17 
windows in the godowns he has established 
his right of easement and is in no way to 
blame if the Court takes the view that he 
has no actionable claim against the defen- 
•dants. I accordingly order that each party 
ehould bear his own costs. 

r.m./r.K. Suit dismissed, 

4. Mo-wloo Nanji v. Rochiram, (1936) 23 A I R 
Sind 61=163 I C 137=30 S L R 32. 
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Btjpchand Bilaram J, C. and Lobo J. 

Qulabsing Bamsing — Appellant. 

V. 

Muhmatrai Thakurdas and another — 

Bespondents. 

Misc. Appeal No. 28 of 1935, Decided on 
16th September 1937, against order of Dist. 
Judge, Sukkur, D/- 28th June 1935. 

Provincial Insolvency Act (1920), S. 75 (2) 
and (3 )—B having Q and K as partners in cer> 
>tain contract — Q and K in separate suits for 
settlement of partnership accounts obtaining 
•decrees—Pending suits, B becoming insolvent— 
Application by unsecured creditor for determi¬ 
nation whether money recovered under contract 
should be paid to K solely — O made party — 
Trial Court deciding in favour of O —Appeal 
against — G not made party — Appeal by Q 
.against order not making him party Appeal 
.held premature and incompetent as leave of 
District Judge was not obtained. 

• 4 

One B had ■<? and K as parsers in certain con¬ 
tract. . €f and £ fil^ eepai^te BoitS a|^ different 
-places for S^lexnent ot ^rinership 'acconhts 
.against B.vaQ’d 'obtiined. deereed.' Pendiag the^ 


suits B was adjudicated insolvent and an uu- 
secured creditor applied to the Insolvency Court 
under S. 4 for determination whether the money 
which had been recovered from the contract should 
be paid solely to K or nob. To this petition G was 
made a party. The trial Court held in favour pf G» 
Against this order an appeal was died in the Dis* 
trict Court but in that appeal Q was not made a 
party. G's application that he should be made a 
party was dismissed and against this order G 
appealed under S. 76 : ^ 

Held that even if Cl. (2) to Sec. 75, applied, the 
appeal was premature as it was possible that Dis¬ 
trict Court might dismiss the appeal, i. e. decide 
the dispute in favour of O and if it did not, then 
alone G would become an aggrieved party. With 
regard to Cl. (3) even if it was applicable no leave 
of the District Court bad been applied for. The 
appeal was therefore incompetent. [P 46 G 1] 

Srikishindas H. Lulla — for Appellant. 

As3udomal Bewachand — for Bespdts. 

Rupchand Bilaram J. C.—This appeal 
arises out of an order passed by the learned 
District Judge Sukkur refusing to join the 
appellant as a party to the appeal pending 
before him under Sec. 75, Provincial Insol¬ 
vency Act. The facts giving rise' to the 
present appeal are as follows : One Gir. 
dharidas who is an adjudicated insolvent 
had taken up certain contracts at Much. It 
is alleged that in those contracts he had two 
partners, Gulabsing and Parumal, and that 
subsequently he admitted one Kevalram as 
his sub-partner. There were disputes be¬ 
tween the parties, and Kewalram filed a 
suit in the Sukkur Court for settlement of 
partnership accounts against Girdharidas, 
and obtained a decree. Gulabsing on the 
other hand filed a suit in the Shikarpur 
Court for settlement of partnership ac¬ 
counts, and obtained a decree in his favour. 
In the suit of Kevalram, Gulabsing and 
Parumal are not parties, and in the suit 
by Gulabsing, Kevalram who was made 
a party at one time was given up and is 
not a party in the decree. Pending these 
suits Girdharidas was adjudicated an insol¬ 
vent and his property has vested in the 
receiver appointed by the Insolvency Court. 
One Ohoithram purporting to act as an 
attorney of one Sugnomal, who is an un¬ 
secured creditor, applied to the Insolvency 
Court under the provisions of Sec. 4 of that 
Act for determination of the question whe¬ 
ther the money which had been recovered 
and the money which was likely to be 
recovered from the Much contracts should 
be paid solely to Kevalram or not. To this 
petition Gulabsing was made a party. Thei 
leatrned Judge of the trial Court held- in 
favour of Gulabsirrgr'Against his order an 
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appeal has been filed in the District Court, 
but in that appeal Gulabsing was not made 
a party and the only respondent is the 
Receiver. GulalDsing made an application to 
the District Court that he be joined as a 
party as ho is a person vitally interested in 
the result of the decision by the District 
Court. The learned Judge passed an order 
dismissing that application and it is against 
that order that Gulabsing has come to us 
in appeal. 

A preliminary objection has been raised 
that this appeal is incompetent as it does 
not fall under any clause of S. 75, Provin¬ 
cial Insolvency Act, and that the proviso 
to Cl. (l) which confers upon this Court 
revisional jurisdiction cannot be invoked at 
this stage as the appeal has not been finally 
disposed of. On the other hand, it is con¬ 
tended by the appellant that an appeal is 
competent both under Cls. (2) and (3), Sec. 
75. With regard to Cl. (2), it would appear 
that even if that clause applied, the appeal 
is premature. It is possible that the Dis¬ 
trict Court might dismiss the appeal, that 
is to say, decide the dispute in favour of 
Gulabsing, and if it does not, then alone 
Gulabsing would become an aggrieved 
party. With regard to Clause (3) again, it 
would appear, that even if that clause is 
applicable, no leave of the District Court or 
of this Court has been applied for. 

We however think that this is a case in 
which we should, while dismissing the 
appeal as incompetent, safeguard the inter¬ 
ests of Gulabsing by ordering that in the 
event of the appeal being allowed by the 
District Court the receiver should not part 
with the money until the lapse of sufficient 
time to enable Gulabsing to move this 
Court to act under Proviso 1 to Sec. 75 of 
the Act, and if so advised, under any other 
provision of law, and obtain an order of 
stay from this Court. We have as a matter 
of fact passed an order in Miscellaneous 
Appeal No. 94 of 1936 also requiring the 
Receiver not to part with the money. We 
accordingly dismiss this appeal subject to 
what we have said above with regard to 
the directions to be issued to the Receiver, 
but make no order as to costs. Anything 
said above should not be considered by the 
learned District Judge as dealing with the 
merits of the appeal before him which we 
have no doubt he will decide according to 
law. 

d.s./r.k. Appeal dismissed. 


A. 1. R. 1939 Sind 46 

Davis J. C. and Tyabji J. 

Secretary of State — Appellant. 

V. 

Peoples Bank of Northern India, Ltd^ 
and others — Respondents. 

First Appeal No. 62 of 1935, Decided on 
31st August 1938, against Judgment and 
decree of Rupchand Bilaram A. J. C., 
Beported in A I R 1935 Sind 232. 

Bombay Land Revenue Code (5 of 1879), 
Ss. 137, 187, ISO (2) —Liquor license granted 
to hrm forfeited and sold as result of its inabi* 
lity to pay instalments—Stocks of liquor in 
bonded ware-house belonging to hrm are 
moveables in respect of which Government has 
no prior charge in preference to secured 
creditors. 

Where the liquor license granted to a firm for 
sale of liquor in its premises, is forfeited and sold 
as a result of its inability to pay the instalments 
due and subsequent instalments, the stocks of 
liquor in the bonded ware-house belonging to the 
firm come within the scope of S. 150 (c), Bombay 
Land Revenue Code, and they are moveables in 
respect of which the Government has no prior 
charge, and the claims of the Government do not 
have preference over secured creditors in whose 
favour the stocks of liquor have been mortgaged : 
15 Bom 67 and AIR 1932 Sind 121, Bef.; AIB 
1935 Bom 25, Disbing. [P 48 0 1} 

Parfcabrai D. Punwani, Advocate-General 

— for Appellant, 

Dingomal Narainsing — for Bespdt. 1, 

Davis J. C* — This is an appeal from 
the judgment of Rupchand A. J. C., in 
which he gave judgment for the respon¬ 
dents, the plaintiffs in the suit, for Rupees 
5275 and interest and costs, and it concerns 
the interpretation of S. 34, Abkari Act, and 
Ss. 137 and 187 of the Land Revenue Code. 
The plaintiffs in the suit were the Peoples 
Bank of Northern India Ltd., and they 
advanced Rs. 10,000 to a firm of Shahani 
Brothers upon a Stock of liquor belonging 
to the firm and lying in the bonded ware¬ 
house. This firm had taken an “on” license 
for three years from Government for the 
sale of liquor in premises known as the 
“Victoria Bar”. They had agreed to pay 
the sum of Rs. 26,100 by three-monthly 
instalments of Rs. 2175, commencing from 
1st July 1927 and ending 3rd March 1930, 
and they defaulted in payment of the 
instalment due on 1st January 1929, and 
on 1st March 1929, the managing partner 
of the firm, Bhagwan T. Shahani, informed 
the Collector of Karachi that he was unable 
to pay the instalments due or subsequent 
instalments, informing him also that he 
had mortgaged thd stocks of liquor lying in 
the bonded warehouse in favour of the 
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plaintiffs, the Peoples Bank of Northern 
India Ltd., and in favour of the Punjab 
National Bank Ltd., and asking the Collee- 
tor to auction the unexpired period of the 
license. The Collector of Karachi on 2nd 
March 1929, asked the Oollector of Cus¬ 
toms Karachi to detain the goods lying in 
the bonded warehouse under S. 34, Abkari 
Act, and S. 164 of the Land Revenue Code. 
This was done, and by consent in a suit 
brought by the Peoples Bank, an order for 
Receivers was made and the stocks of liquor 
were sold by the Receivers and realized 
Rs. 9869-11-10; and in an order dated 17th 
February 1930, passed on an application 
under 0. 40, R. 1, Civil P. C., "Wild A. J. C. 
held that Government had a first charge 
upon the sale proceeds for the balance of 
the license fee due to them, namely Rupees 
5275, and it is to recover this Rs. 5275 
that the present suit, out of which this 
appeal arises, is brought. 

Now, in their written statement the 
defendants claimed a first charge upon the 
goods in question, namely the stocks of 
liquor in the bonded warehouse under the 
Statute law as well as under the Common 
. law, and with their claim under the Com¬ 
mon law the learned Judge has dealt at 
length in his judgment and the case under 
Common law was not argued before us. 
But the Advocate-General for the appellant 
contended that the case under Statute law 
had not been properly dealt with by the 
learned trial Judge. Far from “faintly sug. 
gesting,” as the learned Judge remarks that 
the provisions of S. 137 of the Land Reve- 
nue Code applied, the Advocate-General 
contends that he relies and did rely 
strongly on S. 137 of the Land Revenue 
Code and the Bombay case in 36 Bom L R 
1103,^ which the learned Judge says, it was 
not necessary for him to consider. 

The learned trial Judge seems to have 
rested his decision, so far as the Statute 
law is concerned, mainly upon S. 150 (c) 
and S. 154, Land Revenue Code, the stocks 
of liquor being moveable property within 
the meaning of S. 150 (c). Speaking gene, 
rally, the learned trial Judge would appear 
to be right when he says that the claims of 
Government do not have preference over 
the claim of secured creditors on immovable 
property other than the land in respect of 
which the land revenue is due or on move- 

1. B&lmnkund v. Oollector of Ahmednagar,(1935) 
23 A IB Bom 36=164 1 0 619=69 Bom 164 
=86 Bom Ii B n08. 


able property. And it is, 1 think, clear that 
when the Government filed their written 
statement, they had not in mind the limited 
claim which the Advocate-General, as the 
result of argument in Court, was prepared 
to support, namely that Government had a 
prior right over these stocks of liquor as 
being covered or as intended to be covered 
by the license in respect of which the- 
license fee was in arrears; but, as in the 
case reported in 26 S L R 390,^ Govern¬ 
ment claimed to have a prior claim over 
any of the immovable property of the- 
defaulter with respect to the balance of 
unpaid liquor license fees, so it appears, 
they claimed in this suit a prior right over 
any of the moveable property of the licen¬ 
see, When the extravagance of this claim 
was pointed out to the learned Advocate- 
General, he limited his contention to a 
prior claim upon liquor iu possession of the 
licensee, and when it was then pointed out 
that this might include wines kept by the 
licensee in his own private cellar for his 
own private use, and which had no concern 
whatever with the license in respect of 
which the fees were due, the Advocate- 
General finally limited his contention to 
liquor covered or intended to be covered 
by the license such as was liquor in this 
case. Now, by virtue of S. 34, Abkari Act, 
fees leviable under the Bombay Abkari Act 
are recoverable as arrears of land revenue, 
and this Section with S. 187, Land Revenue 
Code applies, so far as may be the provi¬ 
sions of the Land Revenue Code relating, 
to the recoveries of land revenue and other 
similar charges, to the recovery of the 
unpaid balance of this license fee on the- 
“on retail license" of the Victoria Bar. 
Clearly some modification is required before 
rules, which have relation to land, can be 
applied to liquor licenses, but a clear dis¬ 
tinction has long been drawn with respect 
to land in respect of which the arrears are 
recoverable and other land of the defaul- 
ter. Land, in respect of which, arrears are • 
recoverable, it matters not whether it is • 
arrears of land revenue or charges due for 
boundary marks, may be recovered by for¬ 
feiture and sale of the land itself, and; 
8. 137, Land Revenue Code, applies; andi 
all other charges upon the land are post¬ 
poned to Government’s charge. Other land' 
of the defaulter cannot be forfeited and sold' 
but it can be sold under 8. 160 (d), Landi 
2. Ah^d Haji Esmail v. Parmanand 

(1932) 19 A I B Sind 121=189 I 0 47=26- 
8 L K 890. 
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Keveaue Code, but prior charges are not in 
that case postponed. This is very clearly 
set out in the Bombay case in 15 Bom 67^ 
and it would only be possible by analogy 
to apply the provisions of Ss. 137 and 150 
(b) to the liquor licenses in respect of which 
the license fee is recoverable; so it might 
be said that this can bo forfeited and sold 
under S. 150 (b) read with S. 187. The 
liquor license has in fact been forfeited and 
sold and the proceeds of Es. 5600 credited 
to Government, but it has not been sug¬ 
gested to us that this has been done under 
the provisions of S. 34, Abkari Act, read 
with Ss. 137 and 187, Land Revenue Code, 
and not under the terms of the license 
itself. But, we are not concerned with this 
aspect of the case. We are concerned only 
with the question of a prior charge upon 
the stocks of liquor in the bonded ware¬ 
house, and we are satisfied that these come 
within the scope of S. 150 (c), Land Reve¬ 
nue Code, and that they are moveables in 
respect of which Government has no prior 
charge. 

The Advocate.General has not argued 
that Government has a prior claim upon the 
stocks of liquor intended to be covered by 
the license on the ground that such stocks 
are by analogy crops upon the land under 
the provisions of S. 138, which apply how¬ 
ever only to demands for the current year; 
but while it might be possible to argue that 
stocks of liquor actually in the retail pre¬ 
mises were to the license as crops were to 
the land, even this argument, which even 
the Advocate-General did not advance, could 
not under any circumstances apply to liquor 
in a bonded warehouse under the Customs 
authorities which might never come upon 
the licensed premises. We can find nothing 
in the judgment in 36 Bom L R 1103^ on 
which the learned Advocate-General relies, 
to assist us. Moreover, we think that judg¬ 
ment must be read with the judgment of 
the Privy Council reported in 50 Cal in 
which the difference in the meaning of the 
phrases “as if they were” and “are deemed 
to be” is pointed out. We think therefore 
that the judgment of the lower Court was 
right in its ultimate conclusions, and we 
dismiss this appeal with costs accordingly. 
r.m./r.k. Appeal dismissed. 

3. Venkatesh Ramkrishna v. Mabal Pa. (1891) 

16 Bom 67. . » ' ' 

4. E. D. Sassoon and Co. v. Ramdutt Eamkissen 

Das, (1922) 9 A I R P 0 374=70 I 0 777=50 

Cal 1=49 IA 366 (P C). 
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Davis J. C. 

Tarumal Ghandumal — Applicant. 

V. 

Ismail Haji Saleh — Opponent. 

Criminal Revn. Appln. No. 10 of 19^S, 
Decided on 25th July 1938, from order of 
City Magistrate, Karachi, D/- 3rd Febru¬ 
ary 1938. 

« Penal Code (1860), Ss. 403, 406 and 417 
—^Potato-grower mortgaging his crop to com? 
mission agent to secure to latter sale of crop 
and his commission—Sale by grower to another 
agent in breach of this contract does not 
amount to offence under S. 403 or S. 406 or 
S. 417. 

A commission agent advanced a sum to a gro¬ 
wer of potatoes upon the mortgage of his oiop. The 
mortgage was not security for repajunent of money 
advanced but to secure to the commission agent 
the sale of crop and his commission. The grower 
in breach of this agreement sent the potatoes for 
sale to another agent : 

Held that the grower could not be said to have 
committed criminal misappropriation, criminal 
breach of trust or cheating. [P 48 0 2] 

Kundaumal Dayaram — for Applicant. 

Hatim B. Tayebji — for the Grown. 

Order. — This is an application in revi¬ 
sion against an order of the City Magis-. 
trate dismissing the applicant’s complaint 
of offences under Ss. 403 and 406 and other 
Sections of the Penal Code. It appears that 
the applicant advanced Bs. 200 to the 
opponent upon mortgage of his potato crop 
but the mortgage was not security for re¬ 
payment of the money advanced but was 
to secure to the mortgagee the sale of the 
crop and his commission. There is indeed 
authority for the argument of the learned 
advocate for the applicant that goods pre¬ 
sent and future may in India be subject to 
a simple mortgage, 7 8 L R 61,^ and that 
the mortgagee has a lien or charge upon 
such goods; but no authority has been 
cited to me to support the argument that 
a grower of potatoes who commits a breach 
of a contract of this kind commits a crimi¬ 
nal offence. Assuming the grower sent bis 
potatoes for sale to another agent in breach 
of his agreement, it does not appear to me 
that he has committed oriminal misappro¬ 
priation, criminal breach of trust or cheat¬ 
ing. 1, therefore, dismiss this revision 
application. 

d.s./b.e. Application dismissed. 

1. David Sassoon & Oo. v. National Bank of 
India Ltd., Karachi, (1913) 7 S L B 61 = 21 
I C 620. 
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Davis J. 0. and Weston J. 


Lekhraj Sirumal and others — 

Appellants. 

V. 

Khuhchand and another —Respondents. 

Second Appeal No. 60 of 1936, Decided 
on 29th July 1938, against Judgment of 
Assistant Judge, Nawabahah, D/. 28th 
-September 1936. 

Limitation Act (1908), Article 182 (7) •— 
‘Inatalment decree containing default clause 
that upon non-payment of instalments on due 
•dates whole balance would be payable—Decree- 
^holder failing to enforce default clause—He 
-cannot be called upon to prove condonation of 
'default clause—His right to instalments due to 
khim within three years of application for exe- 
•cution is not barred. 

Where an instalment decree contains a default 
-clause that if any instalment is not paid on due 
• date the whole of the remaining amount would be 
payable at once, the default clause is for the bene- 
'^t of the decree*holder and it is at his option to 
diake or not to take the advantage of it. He cannot 
be compelled to take advantage of the default 
:«lausa on pain of losing further instalments due 
to him. There is no reason why the judgment- 
debtor seeking to take advantage of his own default 
should be allowed to require the decree-holder to 
prove condonation of the default. If the decree- 
holder says that he did condone the default, then, 
in the absence of evidence or conduct by the 
"decree-holder proving the contrary, bis statement 
should be accepted. Hence where the decree-holder 
I has failed to take advantage of the default clau^, 
his right to recover instalments due to him within 
•three years of the application for execution is not 
•barred : A I B 1932 P C 207. Applied; A I B 
1936 Bom 17 and A I B 1928 All 629, Bel. on ; 
\Oase law referred. [P 51 0 1, 2 ; P 52 0 1] 

Manghanmal Bhojraj — for Appellants. 

Pahlajsingh B. Advani — 

for Respondents. 

Davis J. C. — This is an appeal against 
'the judgment of the Assistant Judge, 
Nawabshah, who set aside an order of the 
‘Subordinate Judge of Naushahro Peroze, in 
which he ordered execution to proceed upon 
a decree wherein it was provided that 
Bs. 600 should be payable in instalments 
"Of Bs. 75 on 1st July and Ist January of 
'each year, and the decree contained a 
.default clause, the proper interpretation qi 
which has been the subject of argument in 
this appeal. It was provided in the decree 
that if any two instalments were not paid 
•on the due date, the defendants were to 
fpay the remainiug amount unpaid at once. 

Now, both the lower Courts dealt with 
tbhis. case from the point of view whether 
fthere was waiver or zx>t, it being' the view 
1989 SI1&6- 


of the Courts that if upon the facts the 
judgment-creditor had waived his right to 
enforce payment of the bS'lO'i^ce due on 
default of the payment of the two instal¬ 
ments, then the execution application was 
in time, because time then ran not from 
the date of the last default which made 
the decree enforceable at once, but from 
the date of payment of the last instalment 
due, and if that was so, the execution 
application would be in time. The Subor¬ 
dinate Judge was of the opinion that as 
the decree-holder had accepted overdue 
instalments be had waived his right to 
enforce payment of the lump sum. He had 
held his hand and not sought execution to 
obtain payment of the balance, and there¬ 
fore impliedly he had waived his right to 
do so, and the Judge relied upon the case 
cited in 14 S L R 128.^ But the Judge in 
the lower Appellate Court took a different 
view; he came to the conclusion that the 
case in 14 S L R 128^ did not apply, and 
the case in 11 S L R 120^ did. He was of 
the opinion that before a decree-holder 
could claim that be had waived bis right 
to enforce the payment of the sum due 
under the decree in default of payment of 
instalments, he must prove it clearly, for, it 
was to be a ground for reviving limitation; 
the burden of proof therefore lay upon him 
who so alleged. He must in his application 
specify how time is extended and prove it. 
Mere acceptance of overdue instalments is 
not in itself proof of waiver, and the learned 
Judge referred to two cases of this Court, 
11 S L E 120^ and A IR 1933 Sind 365,* 
and a Bombay case, 27 Bom 1.^ He distin¬ 
guished the case in 14 S L R 128,^ and 
was of the opinion that the case in 11B L R 
120^ was the case in point. 

Speaking for myself, apart from the 
authority, I should find it difScult to see 
how the right of a judgment-creditor to 
obtain payments of instalments of the debt 
due to him within tbfee years of the date 
of his application in execution is depen¬ 
dent upon his proving that he has waived 
' the right to enforce a condition in the 
decree which was in his favour, and that if 

1. Bahadur Dlno v. Galomal, (1920) 7 A IB Sind 

25=691 0 607=14 SLR 128. 

2. Bbawacdas Faroomal v. Meoghraj Tbaramal, 

(1918) 5 AI B Sind 68 = 45 I 0 324 = 11 

SLR 120. 

3. Ealliandas Balcbaud v. Mabomedkbac, (1933) 

. 20 A 1B Sind 365=147 I 0 80. 

4. Kasbiram v. Pandu, (1903) 27 Bom 1=4 Bom 

L B 688. 
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he did not jn-ove, by evidence other than 
the acceptance of overdue instalments or 
his failure to enforce the condition in his 
favour, his intention to waive his right to 
recover the balance due, he would lose, as 
a result of his forbearance, money due to 
him under the decree and not otherwise 
IxirrocI hy limitation. But undoubtedly, 
there is authority, both of this Court and in 
the Bombay High Court, to this effect. 
Reference may be made to the cases, 8 
SLR 63,® 14 S L R 128^ and A I R 1933 
Sind 365,^ while th^ Bombay cases on the 
point are referred to in the judgment of 
Broomfield J., in 38 Bom L R 492.® These 
judgments appear to be based upon the 
argument that when under an instalment 
decree with a default' clause instalments 
have'not been paid and the default clause 
can be brought into operation, the decree 
ceases to be an instalment decree ; it 
becomes a decree from the date of default 
for the payment of a lump sum and time 
runs from that default; and in order that 
the decree may retain for the benefit of the 
decree-holder the nature of an instalment 
decrep, the decree-holder must show unequi. 
vocally that he so intended, in other words 
that he had waived his right to enforce 
payment of the balance due under the 
decree on default. But as a result of the 
judgment of the Privy Council in 69 I A 
376=A I R 1932 P C 207,^ discussed in 
29 S L R 361,® these instalment decrees 
are now regarded in another light, for as 
in 59 I A 376^ their Lordships, of the 
Privy Council held that as the default 
clause in the mortgage deed was a clause in 
favour of the mortgagee which he might or 
might not enforce, so he was not bound to 
enforce it; and time ran not from the date 
the default clause might have been brought 
into operation, but from the date when the 
mortgage expired and the principal sum 
became due; and this principle was applied 
by the Bombay Higji Court in the case to 
which I have above referred, and in 60 


5. Kimatrai v. Wadero Sher Mahomed, (1914) 1 
AIR Sind 60=25 I C 938=8 S L R 63. 

6. Bomatu Bhadu v. Govardhandas Nanabhai, 
(1936) 23 A I R Bom 268=163 I 0 937 = 38 
Bom L R 492. 


7. Lasa Din v. Mt. Gulab Kunwar, (1932) 19 
A I R P C 207=138 I C 779=7 Luck 442 = 
59 I A 376=34 Bom L R 1600 (P C). 


8. Nenumal Jiamal v. Chandumal Assanmal. 
(1936) 28 A I R Sind 14 = 161 I C 518 = 29 
S Lj It 861 • * 


Bom 62,^ to default clauses in decrees where* 
the decretal sum is payable in instalments, 
Beaumont C. J. said (page 66) : 

The question as to the effect of a default clause* 
has recently been discussed at length by tbeir- 
Lordships of the Privy Council in 59 I A 376.7^ 
That was a case of moneys payable by instalments- 
under a mortgage bond containing a default clause!- 
and it was held that the mortgage bond did not:- 
‘become due’ within the meaning of Article 132*. 
Limitation Act, until both the mortgagor’s right 
to redeem and the mortgagee’s right to enforce- 
his security had accrued Their Lordships pointed* 
out that the default clause was insert^ for the , 
benefit of the mortgagee, that he might or might, 
not take advantage of it, and that it did not lie in. 
the mouth of the mortgagor to insist that tha- 
mortgagee must take advantage of the mortgagor’s- 
default. The Privy Council overruled various 
cases in which a contrary view had prevailed. 

In the present case, 1 think the Article of the- 
Limitation Act applicable to the case is Article; 
182(7) which provides that time runs for the ezecu* 
tion of a decree or order of any Civil Court ‘where; 
the application is to enforce any payment whichi 
the decree or order directs to be made at a certain 
date’, from such date. In the present case, the* 
decree makes the money payable on the three dates- 
specified for payment of the instalments, andl 
those dates are certain. But, as pointed out in. 
51 All 237^^ it cannot be said that in a decree or 
this sort, there is any certain date for payment of* 
the whole amount in default of payment of any 
instalment. There is no certainty that there will!* 
be default. In terms therefore the relevant Article' 
of the Limitation Act is not a bar to the last two- 
instalments, and moreover, I think the reasoning: 
of the Privy Council, in the case to which I have- 
just referred, applies with equal force to a deftiult: 
clause in a money decree, such clause being: 
inserted for the benefit of the creditor, and tbe- 
creditor being free to take advantage of the privi¬ 
lege or not as he thinks best. 

In the case now before us, the decree- 
holder gave up all those instalments which 
had not been paid and which were due- 
more than three years prior to the date of 
his execution application. He claimed the- 
amount of four instalments from Ist July- 
1930 to 1st January 1932. To this it wae- 
contended that admittedly the default 
clause came into operation before the first-' 
of these dates and more than three yeara^ 
before the date of the execution application 
and as the judgment-creditor had not' 
proved that he had waived his right to* 
enforce the balance due, his right to enforca-' 
payment by instalments had gone, as had) 
his right to enforce payment for the balancat 
due in a lump sum. But, speaking for myr 

9. Veherbhai Vallabbai v. Javer Soma, (1936) 23- 
A I R Bom 17=160 I 0 527=60 Bom 62=37* 
Bom L R 942. 

10. Joti Prasad v, Sri Chand, (1928) 15 A I R All. 
629 = 112 I C 73 = 61 All 237 = 26 A I* 

966 (P B). 
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BsUlt I think it clear that the reasoning of 
the Privy Council in the case of a default 
clause in the mortgage deed applies vvith 
equal force to the case of the default clause 
in an instalment decree. The default clause 
was introduced into the decree not for the 
advantage of the judgment-debtor but for 
the advantage of the judgment-creditor. 

I do not see how he can be compelled to 
take advantage of this clause which is in 
his favour on pain of losing further instal¬ 
ments due to him, this payment of inatal. 
ments being not for his benefit at all but 
for the benefit of the judgment-debtor. It 
does not lie in the mouth of the judgment- 
debtor to complain if his creditor is not 
lharsh. It might be said that the view 
I take is in conflict with the view taken by 
this Court in previous cases. But the Court 
in these cases had not before it the deci¬ 
sion of the Privy Council in A I R 1932 
P 0 207^ to which I have referred; this 
aspect of the matter was not considered. 
There is, of course, this difference in the 
two cases, that the default clause in the 
mortgage decree became enforceable on 
failure to pay interest and the default 
clause in the instalment decree becomes 
payable on failure to pay instalments as 
agreed, but the same reasoning appears to 
me applies equally to a default clause of 
this kind in an instalment decree as to a 
default clause in a mortgage decree. It may 
he, as Broomfield J., points out, that the 
terms of the decree itself may make it 
clear that the decree-holder must enforce 
the default clause as soon as default occurs 
when time may run against him from that 
date, bub that was not the form of the 
decrees in the cases before him; it is nob 
the form of the decree in this case, and it is 
not the usual form. 

I think therefore the learned appellate 
Judge was wrong, that the appeal should 
be allowed and the order of the Subordinate 
Judge, though for different reasons, be 
restored with costs throughout. Order 
accordingly. 

Weston J. ^ I concur. The cases such 
as 11 S li R 120® in which it appears to 
have been held that the decree-holder of a 
money instalment decree with a default 
clause who wishes to recover instalments 
due under the decree more than three years 
(or six years in the case of a registered 
decree] after a default must prove affir- 
matively that 'he waived his option to 
.Recover the full amount of the decree upon 


default, are clearly based upon Article 70, 
Limitation Act. This Article refers only to 
instalment promissory notes or bonds with 
default clauses, but its language seems to 
have been taken as being of universal 
application. Suits on mortgages, where the 
principal is payable by instalments with a 
default clause or where there is a default 
clause operating on failure to pay interest, 
are governed by Art. 132, Limitation Act, 
but it was similarly held by the Allahabad 
High Court in 37 All 400“ and 45 All 27^^ 
and also by certain other High Courts that 
on default the principal became due and 
limitation therefore ran against the mort¬ 
gagee from the date of default by the mort¬ 
gagor. This view has been negatived by the 
Privy Council in 34 Bom L R 1600^ in 
which it was held that the provision as to 
default being exclusively for the benefit of 
the mortgagee, the mortgage money does 
not "become due” within the meaning of 
Art. 132 until both the mortgagor's right to 
redeem and the mortgagee’s right to enforce 
the security have accrued. 

Possibly, some points of distinction may 
exist between a suit on an instalment mort¬ 
gage bond and execution of the ordinary 
instalment money decree with a default 
clause. But the Privy Council ruling in 34 
Bom L R 1600^ at least must be taken to 
have overruled the view that the language 
of Art. 75 is to be read into other Articles 
of the Limitation Act governing cases in 
which there are instalments and default 
clauses. In instalment money decrees, such 
as the present, limitation is governed by 
Art. 182 (7) which lays down that for exe¬ 
cution of a decree the period of limitation 
is to be computed, when the application is 
to enforce any payment which the decree 
directs to be made at a certain date, from 
such date. As pointed out in 51 All 237^® 
at p. 252 in an instalment decree with the 
ordinary default clause such a decree can- 
not be said to fix any *G6rtain dates* other 
than those of the instalments, for default 
may or may not be made. I would add that 
if, as in the present case, the default clause 
merely provides that the whole amount 
of the decree is "payable” on default then 
an option exists to the decree-holder in 
respect of the penalty on default. He may 

11. Gaya Din v, Jhtiman Lai, (1915) 2 A I B All 

189=28 I C 910=37 All 400=13 A L j 610 

(P B). 

12, Shib Dayal v. Meharban, (1923) 10 A IB All 

. 1=69 10 981=46 All 27=20 ALJ 819 

(PB). 
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enforce it or he may not and the “certain 
date” becomes still more uncertain. Once 
the construction of Art. 75 is not taken as 
controlling? Article 182 (7). there remains in 
my opinion no reason why the judgment- 
debtor seeking to take advantage of his 
own default should be allowed to require a 
decree-hclder to prove condonation of the 
jdefault. If the decree.holder says that he 
did condone the default then in the absence 
of any evidence or conduct by the decree, 
holder proving the contrary his statement 
should be accepted. In other words, it 
should be for the judgment-debtor to estab- 
lish that by reason of his default limitation 
has begun to run in his favour. In the pre. 
sent case there is no such evidence or con¬ 
duct and I would hold that the “certain 
dates” are the dates when the instalments 
claimed in the present execution application 
■were due under the terms of the decree and 
that therefore the execution application is 
not barred under Article 182 (7). For these 
reasons I concur in the order passed by the 
learned Judicial Commissioner. 
d.s./r.k. Appeal allowed. 


A. I. R. 1939 Sind 62 

Tyabji J. 

In re Mrs. Daisy Kemp — Applicant. 

Misc. Apple. No. 24 of 1938, Decided on 
15th September 1938. 

^ Provident Funds Act (1925), S. 5 (2) — 
Amount of Provident Fund standing in name 
of depositor remains his property till his death 

It does not vest in nominee at time of nomi¬ 
nation— Nominee takes by succession and is 
not entitled to get succession certiheate with- 
out payment of court-fee payable under Art. 12, 
Court-fees Act. 

The amount of the Provident Fund standing to the 
credit of a subscriber or depositor under the Provi¬ 
dent Funds Act remains his property till his death 
and does not vest and become the property of the 
nominee at the time of nomination. The nominee 
takes by succession after the death of the depositor 
and consequently is not entitled to get a succes¬ 
sion certificate in respect of the amount without 
payment of the court-fee payable under Article 12, 
Court-fees Act : A J B 1930 Oudh 145 and A I B 
1933 Sind 101, Foil.; A I B 1936 Mad 477, 
Dissent. ; A I B 1925 Nag 108, Expl. ; A I B 
1926 Nag 306 and A J B 1930 Cal 252, Disting.; 
Case law disetissed. [P 66 0 1, 2; P 57 0 1] 

H. T. Raymond — for Applicant, 

Parsram Tolaram, Govt. Pleader — 

for Secretary of State, 

Order. — The applicant Mrs. Kemp a 
sister of the deceased Joseph Henry Jones 
has applied under Sec. 373, Succession Act, 


and Sec. 5 (2), Provident Funds Act, 1926, 
for a succession certificate to entitle her to 
receive a sum of Rs. 30,104-2-0 standing 
to the credit of the deceased in the North 
Western Railway Provident Fond. The 
applicant is a nominee, duly nominated by 
the deceased to receive this amount on his 
death. On filing the application, the appli¬ 
cant was required to pay a court-fee of 
Bs. 786. She has deposited this amount 
under protest, and claims that the fee is 
not payable by her, and the question I have 
to decide is whether her contention is right. 
The position contended for by her counsel 
before me is, that she is required to produce 
such a certificate before the amount can be 
paid to her by the railway under S. 4 (l), 
C (i), Provident Funds Act, and that she 
is entitled to such a certificate, but that 
she is not liable to pay any court-fee under 
Article 12, Court-fees Act, which, it is con¬ 
tended, has no application here, because, 
the applicant, from the moment of her 
nomination, acquired an absolute title to 
the amount in question, which was there- 
fore no part of the estate of the deceased at 
the time of his death, and the debts and 
securities referred to in Art. 12, are debts 
and securities which are part of the pro¬ 
perty of the deceased at the time of his 
death. 

Now obviously probate, letters of ad¬ 
ministration, and succession certificates re¬ 
late and can only relate to the estate of 
a deceased person left at the time of his 
death, and can only be granted to a person 
claiming on succession to be entitled to the 
effects of the deceased person or to some 
part thereof. It would be an utter absur¬ 
dity to claim a certificate, and call it a 
succession certificate, in respect of a debt 
or security which was not a part of the 
estate of the deceased, and the implication, 
in the argument of the learned counsel 
stated above, which I am asked to consider 
seriously, that the Provident Funds Act 
itself requires the production by a nominee 
of such a succession certificate” in respect 
of property, which under the Act itself had 
ceased to be the property of the deceased, 
having passed over to the nominee at the 
time of the nomination, in respect of which 
therefore no succession occurred at the time 
of the death of the deceased, is, it is con¬ 
tended, based on decisions of Courts of high 
authority. If one turns to the Provident 
Funds Act, 1925 itself, the terms used in 
the Act clearly make it impossible to r^ard 
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depoaibs in the Provident Fund aa anything 

else but the property of the depositor up to 

the time of hia death. .Under S. 2 (2) : 

‘Provident Fund* means a fund in which sub- 
soriptions or deposits of any class or classes of 
employees are received and held on their individual 
accounts, and includes any contribubions credited 
in respect of such subscriptions or deposits and 
any interest or increment accruing on such sub¬ 
scriptions, deposits, or contribubions under the 
rules of the fund, 

and in Sa. 3,4 and 5, the deposit ig referred 
to as the sum standing to the credit of the 
subscriber or depositor, -which would in¬ 
clude the interest apd increments accruing 
on such subscriptions under the rules of 
the fund. How these sums held on their 
individual accounts and standing to the 
credit of the subscribers or depositors, are 
to be dealt with on the death of the sub¬ 
scribers or depositors, is laid down in S. 4, 
which has to be read with Ss. 3 and 5. 

Subject to the rights of assignees on 
assignments made before the commence¬ 
ment of the Act, which may affect the 
rights of nominees other than widows and 
children, the Act lays down that where 
the nominees are dependants within the 
meaning of the definition in Sec. 2 (e), the 
dependants become entitled to receive the 
amounts, no matter how large or small, 
immediately upon the death of the depo¬ 
sitor or subscriber, without having to ob¬ 
tain probate or letters of administration or 
succession certificates. Under S. 3 (2) such 
sums vest in such dependants. Even where 
the nominee is not a dependant within the 
meaning of S. 2 (e), S. 5 confers on him an 
absolute right to receive the amount on the 
death of the subscriber or depositor, sub- 
iect to the grant of probate or letters of 
administration or a succession certificate 
where the amount exceeds Bs. 5000. In 
the absence of a valid nomination under 
the rules, the officer, whose duty it is to 
make the payment, is authorized to pay 
the amount to any person appearing to him 
to be entitled to receive it. if the amount 
does not exceed Rs. 5000, otherwise the 
amount is payable to a claimant on produc¬ 
tion of probate, letters of administration or 
a succession certificate. 

It is clear from the above that in every 
case the sum standing to the credit of the 
subscriber or depositor in his individual ac- 
count remains the property of the deceased 
until his death. In no case where a nomi. 
nation has been validly made can the sum 
be paid to anybody but the nominee. The 
Act lays down in what cases the nominees 


or other claimants are entitled to pay¬ 
ment without a grant from the Court, and 
in what cases such a grant is necessary. 
Whether there be a nominee or not, and 
whether a grant is required or not, a 
succession occurs in respect of the sum 
standing to the credit of the deceased at 
the time of his death. There is thus no 
justification whatever for ascribing to the 
Act the absurdity of requiring the grant ofi 
a succession certificate or letters of adminis¬ 
tration or probate, in respect of property 
which under the provisions of the Act itself 
had been transferred to the claimant dor. 
ing the life of the deceased, and in respect 
of which the claimant’s title had already 
before the death of the deceased vested in 
the claimant. The type of certificate, to 
which, according to the learned counsel for 
the applicant the applicant is entitled, is 
in effect not a succession certificate at all, 
bub a decree of this Court declaring tho 
title of the applicant to the Provident Fund 
and also entitling the applicant to get pos- 
session of the property, on which, it is 
further contended, no court-fee is payable, 
by reason of the very fact that what the 
Provident Funds Act describes as a succes¬ 
sion certificate, is not one in reality. The 
whole argument shows what a reductio ad 
absurdum one would necessarily be led 
into by accepting the proposition, that the 
nominee acquires a vested title to the Provi¬ 
dent Fund on nomination, as correct, and 
an argument of this character could not 
have been entertained for one moment but 
for the fact that some ground for it has 
been furnished by a decision of the Madras 
High Court in 69 Mad 855^ to which 
I shall refer later. . 

Further, if a succession certificate is ap¬ 
plied for at all, whether the applicant is 
required to obtain such a certificate under 
the Provident Funds Act or not, it is clear 
that under Article 12, Court.fees Act, a fee 
at the prescribed rate is payable on the 
amount of the debt or security to be speci¬ 
fied in the certificate, unless the applicant 
can show that she is exempted from such 
fee by some provision of law. S. 19, Court- 
fe^ Act, which enumerates the exemptions, 
does not mention succession certificates 
granted under the Succession Act, which 
shows that such certificates are never ex¬ 
empt from the payment of the court-fee 

1. Mon Singh v. Mothi Bat. (1986) 23 A 1 B Mad 
477=162 10 956 = 69 Mad 856 = 71 M Xj 3 
790. 
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under Article 12. An attempt was made to 
show that exemptions not mentioned in 
Sec. 19 had in some cases been allowed by 
reason of the provisions of the Provident 
Funds Act, and I was referred to A I R 
1925 Nag 108,^ AIR 1926 Nag 306® and 
AIR 1930 Cal 252,^ Very great reliance 
was placed on the last mentioned of these 
cases, a decision of the Calcutta High Court 
(Ghose and Panton JJ.) in which the Pro¬ 
vident Funds Act, 1925, was considered but 
I am unable to see how this case can bo 
said to support the argument advanced. 
The widow of a deceased employee of the 
Eastern Bengal Railway had applied for 
letters of administration of the estate of 
her husband. There was a sum standing to 
the credit of her husband in the Railway 
Provident Fund, which under a nomination 
made by the deceased was payable to the 
widow, who was a dependant within the 
meaning of S. 2 (e). An allegation had been 
made that the railway were not paying the 
amount to the widow without her taking 
out letters of administration. The learned 
Judges in their judgment observed that it 
would be wrong on the part of the railway 
not to pay the amount to her, which was 
clearly payable to her under Sec. 4 without 
any letters of administration, and having 
so stated in the judgment, granted the 
widow letters of administration in respect 
of the deceased’s property excluding the 
Railway Provident Fund, in respect of 
which no letters were needed under the 
Provident Funds Act. This was not there¬ 
fore a case of exemption of court.fee at all, 
but a case where no grant was required or 
made in respect of the Provident Fund ; 
the learned Judges pointed out that the 
widow had not applied for letters of admi¬ 
nistration in relation to the Provident 
Fund and observed : 

It cannot therefore be said that this Provident 
Fund money was included in the petition as assets 
left by the deceased so as to fall within Article 11, 
Court-fees Act, and be liable to probate duty. 

The Provident Fund was an asset of the 
deceased which was excluded from the 
petition because it did not need to be 
included in it by reason of S. 4, Provident 
Funds Act. The words quoted above clearly 
are not meant to imply that the Provident 

2. Agnes Mary De Santos v. James ■William De 
Santos, (1925) 12 A I R Nag 108=82 I O 128. 

3. In re Digambar, (1926) 13 A I R Nag 306=92 
I C 626. 

4. Secretary of State v. Mary Murray, (1930) 17 
A I R Cal 252=123 I C 646=33 C W N 1148. 
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Fund did not form any part of the assets of 
the deceased at all, but that it did not form 
part of those assets, in respect of which 
letters of administration were required, 
and which therefore needed to be included 
in the petition as assets falling within the 
purview of Art. 11 and as such liable to 
probate duty. The judgment read as a 
whole makes this very clear. The other 
two cases are both decisions of Halli- 
fax A. J. C., Nagpur, prior to the passing of 
the Provident Funds Act of'1926, and are 
based upon a Bengal Revenue Circular, as 
a result of which, it was held, Provident 
Funds were exempted from court duty. In 
both cases the applicants for letters of 
administration were held to be entitled to 
obtain the amounts of the Provident Fund 
without letters of administration, as nomi¬ 
nees in whom the amounts had vested 
under the Provident Funds Act of 1895, 
but, in view of the representations made, 
that the authorities administering the fund 
refused to make the payments without 
grants from the Court, the learned Judge 
while holding that the amounts did not 
form part of the estates to be administered 
permitted the inclusion of the items in the 
letters, but exempted the items from court- 
fees under the Revenue Circular mentioned- 
These cases therefore have no application 
whatever to the case before me, and thia 
contention of the applicant is also entirely 
untenable. 

I have next to consider the case law on 
the main point urged before me, that in 
this case the Provident Fund was not a 
part of the assets of the deceased at his 
death; but the property of the applicant 
herself which had vested in her at the time 
of the nomination. There have been a very 
large number of cases decided under the' 
Provident Funds Acts of 1897 and 1926, 
and although the rights given to nominees 
under the Act of 1925 have so altered the 
law as to make cases decided under the 
old Act inapplicable on many very impor¬ 
tant points, the rights of nominees under 
both Acts accrue from the date of the 
death of the subscriber, and except in the 
Madras case to be referred to later, no 
attempt has ever been made, so far as I am 
able to see, to suggest that the act of nomi> 
nation itself operated as an immediate 
transfer resulting in a title vesting in the 
nominee. Most of these cases regard nomi¬ 
nation as the exercise of a testamentary 
power, and a notorious oonfliet has arisen 
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fliefeween the various Courts with regard to 
tthe effect of the Act on nominations made by 
Muslims or Buddhists, whose testamentary 
.powers under their personal law are sub¬ 
ject to very important limitations. While 
the Sind. 18 S L R 311® and A I R 1935 
Bind 73,® and Lahore, AI R1928Lah 773,^ 
•Courts have taken the view that in the 
case of Muslims, dependants as well as 
■other nominees receive the Provident Fand 
■on the death of the subscriber without 
prejudice to the rights of other heirs under 
Mahomedan law, an opposite view has been 
'.taken by the Rangoon, 6 Rang 682,® Bom- 
ifeay, AIR 1936 Bom 234,® and Oudh, 
AIR 1936 Oudh 32,^® Courts. Such a 
controversy would obviously have been 
impossible but for the fact that all these 
Courts have regarded the sums to the cre- 
'dit of deceased person in the Provident 
Fund to be the property of the deceased 
■until his death, and the right of the nomi¬ 
nee to be the right of a person entitled to 
-such property under a testamentary dis¬ 
position, and not the right of a transferee 
-taking a vested interest during the life of 
the deceased. There are also direct cases on 
the point. 

The liability of a nominee who was not 
a dependant (within the meaning of the 
Act) to pay the court-fee on the amount to 
which she became entitled on the death of 
the subscriber was the subject of a Full 
Bench decision of the Oudh Chief Court in 
5 Luck 712.“ The question raised in that 
-case was whether the widowed sister of an 
'employee in the Bast Indian Railway, who 
was not only the sole legatee and bene, 
ficiary of all the property of her deceased 
4>rother under a will, for a probate of 
which she had applied, but also the nomi¬ 
nee of the sum in the Railway Provident 
Fund to the credit of the deceased (exceed¬ 
ing Es. 500 0), was liable to pay probate 

Aimal v. Awabai Dhanji Shaw, (1924) 11 
AIR Sind 67 =76 I 0 789=18 SLR 311. 

-6. Hayatuddin v. Mt. Rahiman, (1935) 22 A I R 
Sind 78=159 I 0 427. 

7. Hardial v. Secretary, Dev Samaj, (1928) 16 
A I R Lah 778=108 10 894. 

'8. Ma Syway v. Mi Lay, (1929) 16 A IB Bang 
64=116 I 0 909=6 Rang 68i. 

-9. Ahmad Abdul .Razaak v. Jamala Bint Mehdi, 
(1936) 22 AIR Bom 234=166 I 0 680=69 
• ‘ Bom 475=37 Bom L R 870. 

10. Mahomed Naim v. Mt. Munimunnissa. (1936) 
28 AI R Oudh 82=169 1 0 696=11 Luck611 
=1936 OWN 1296 (F B). 

11. N. M. Bobineon ▼. H. H. Robinson, (1980) 
17 AI R Oudh 146^122 1 0 822=5 Luck 712 
s7 0 W N 824 (F B). 


duty on the amount of the Provident Fund. 
The counsel who represented the applicant 
in that case, doubtless because he had care¬ 
fully acquainted himself with the provi¬ 
sions of the Provident Funds Act, was not 
enterprising enough to claim that the pro¬ 
vident fund had passed over to the appli¬ 
cant by nomination during the life-time of 
the deceased. The argument addressed to 
the Court on her behalf was that under 
the provisions of the Provident Funds Act, 
the rights of the deceased to deal with the 
deposits in the Provident Fund standing 
to his credit bad been so restricted, that 
the sum in the hands of the railway had in 
effect ceased to be his ^'property” within 
the meaning of Article 11, Court-fees Act. 
The unanimous decision of the learned 
Judges in that case was that inspite of 
the limitations imposed by the Act, the 
sum nonetheless remained the property of 
the deceased and the applicant was there¬ 
fore liable to pay probate duty in respect 
of the sum. In 26 S L R 429,^^ Wild J. C, 
approved of the above Oudh decision, in 
which, as he said, **it was held that court- 
fee was payable on the deceased’s Provident 
Fund as being his property.” 

It is true that the applicant in that ease 
was not a person duly nominated and the 
question raised concerned the general nature 
of a Provident Fund and whether the depo¬ 
sits in such funds were chargeable as pro¬ 
perty of the deceased. The only case which 
supports the applicant’s contention is a 
Bench decision of the Madras High Court, 
59 Mad 856^ {per Sir Owen Beasley 0. J. 
and Stodart J.). The fapts in that case 
briefly were that, one Lakshman Singh, an 
’ employee of the Madras and S. M. Rail¬ 
way had died in 1931 with a sum standing 
to his credit in the Railway Provident 
Fund. He bad long before nominated one 
Bhavani Singh to receive the amount on 
his death but Bhavani Singh had pre¬ 
deceased him in 1921. No later nomina- 
tion had been made. On the death of 
Lakshman Singh two rival claims to obtain 
a succession certificate in respect of the 
sum were set .up : one by appellant Mon 
Singh, the heir of Lakshman Singh, and 
the other by Mothi Bai, the widow of Bha¬ 
vani Singh as the heir of the pre-deceaaed 
nominee. The learned Judges confirming 
the grant made by the lower Court in 
favour of Mothi Bai, held that the nomi- 
n ation of Bhavani Singh had given him a 

12. In re Coses Fernandez, (1933) 20 A I R Sind 
101=142 1 0 869=26 SLR 429. 
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vested title to the sum which upon the 
death of Bhavani Singh in 1921 had pass¬ 
ed to his widow Mothi Bai, and that Mothi 
Bai was therefore entitled to the sum on 
the death of Lakshman Singh in preference 
to the heirs of Lakshman Singh. The 
learned Judges in the case addressed them¬ 
selves to the question, whether the abso¬ 
lute right to receive (under Sec. 6) meant a 
vested right in the money which passed to 
the heir of the nominee at his death, and 
answered the question in the affirmative. 
This decision purports to be based on the 
provisions of the Provident Funds Act, 
1925, but with the utmost respect I find it 
impossible to appreciate the reasoning on 
which the decision is based which appears 
to me to be clearly in contravention of the 
plain terms of the Act. 

In the first place, it is clear that inspite 
of any nominations made by a subscriber 
the amount to the credit of the subscriber 
at a certain stage may become payable to 
the subscriber himself who may withdraw 
the same when entitled to do so under the 
lules. As a matter of fact this frequently 
happens. In such cases the nominee may 
get nothing. The Act also permits the sub¬ 
scriber at his will to cancel or vary or 
make a pew nomination at any time pro¬ 
vided this is done in the manner prescribed 
under the rules. In view of these facts, it is 
impossible to regard the right of a nominee 
during the life of the subscriber as any¬ 
thing more than a purely contingent right 
and to hold that under such circumstances 
|a title to receive the sum absolutely vests 
in the nominee at the time of the nomina¬ 
tion is with all respect clearly to act con¬ 
trary to a well-established legal principle, 
and to use the word “vests” in a sense dis- 
tinctly contrary to its accepted meaning. 
The learned Judges did not consider this! 
Nor did they notice that under Secs. 3 and 
5 no right of any kind whatever vested in 
or accrued to any dependant or nominee 
before the death of the subscriber. They 
did not note that the sum throughout 
spoken of as standing to the credit of the 
subscriber in his individual* account could 
not be regarded as anything else but the 
property of the deceased. They did not 
consider what an absurdity it would be 
as pointed out above for the Act to require 
and for the Courts to grant the succession 
certificates mentioned in Sec. 4 if what the 
learned Judges decided were to be acted 
upon as the true result of the Act. Also 


when the appellant’s counsel pointed out 
to the learned Judges the very marked an® 
obviously deliberate difference in the terms- 
used in the Act, in Sec. 3 under which a 
duly nominated dependant acquired a vest-- 
ed title to the sum on the death of the* 
subscriber, and in Sec. 5 under which a 
nominee only acquired an “absolute right 
to receive” the learned Judges satisfied 
themselves with the remark : 

The fact that the word “vests” occurs in Sec. ^ 
does not mean that an absolute right cannot be 
conferred by the provisions of a Section in which 
the word is not used, 

which can hardly be regarded as a convinc¬ 
ing reason for disregarding the difference. 
In construing the words, “right to receiv&- 
the whole or any part of each sum on the- 
death of the subscriber or depositor, (in 
4 5), as equivalent to a vested, abso¬ 
lute title in the sum, not on the death of 
the subscriber but at the time of the nomi-- 
nation the learned Judges purport to rely 
inter alia on two passages from decisions* 
of the English Courts under the English* 
Friendly Societies Act, 1875. But, even iho- 
English Act (which did not have to tak» 
into^ consideration the personal law of 
parties such, as Mahomedan law, which 
might prevent or limit their power to mako- 
valid testamentary dispositions by way of 
such nominations) does not confer an abso¬ 
lute title on the nominee even on the sub*' 
scriber a death. Two passages from Hals* 
bury s Laws of England may be cited in' 
this connexion. In Vol. XV, Para. 629, pag&* 
350 it is stated : 

Though the Society and trustees are discharged' 
if the payment is made in accordance with tha* 
provisions of the Act of 1896. the statute does nob 
confer an absolute right on the nominee^ 

and in Para. 639, page 353 of the same* 
volume : 

There is a prima facie presumption that the- 
nominee is intended to take beneficially but it is a. 
question dejpending upon evidence and the personal' 
representative of the member may in a proper case* 
demand repayment from the nominee, subject to 
sums expended by the latter for doctor’s fees and> 
funeral expenses. 

In view of what has been stated above* 

I have no doubt that the view expressed 
in 5 Luck 712“ and approved of in 26' 

S L B 429'^ and implicit in most of the 
cases under the Provident Funds Act. that: 
the sums to the credit of a subscriber 
or depositor remain his property till his 
death and that the nominee takes by suc¬ 
cession under the Provident Funds Act is 
correct and not that in 69 Mad 856.^ The 
result is that in my opinion the applicantn 
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kas not succeeded in showing that she can 
get the succession certificate without pay. 
ment of the oourt-fee under Art. 12. She 
must therefore apply the sum deposited by 
her to the payment of the proper court-fee. 

B.M./r.K, Order accordingly. 
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Davis J. G. and Lobo J. 

Haji Khudu and another — Appellants. 

V. 

Emperor, 

Criminal Appeal No. 280 of 1936, Deci¬ 
ded on 23rd April 1937, against conviction 
and sentences passed by Addl. Sess. Judge, 
Hyderabad (Sind), D/- 20th October 1936. 

(a) Penal Code (1860), Si. 299, 300— In 
deciding whether effence is culpable homicide 
amounting to or not amounting to murder Court 
should turn to the word* of Sections ihemselvei, 
rather than to judicial pronouncements—Dis¬ 
tinction between the two pointed out —Good 
working rule to the judiciary in the Province 
provided. 

(Per Davis J. C.)~Generally speaking, the proposi- 
tion that murder is killing with the intention of 
killing or inflicting a fatal injury will cover broadly 
Ol 3 .1,2 and 3 of 8.300,1. P. 0. Cases under Cl. 4 of 
S.300 are so rare that Judges can in each case well 
refer to the words of that clause and Ulus, (d) as a 
sufficient guide. Sessions Judges, while deciding 
whether a particular oflence is culpable homicide 
amounting to murder or not amounting to murder, 
should not allow themselves to be confused by over- 
much analysis but should turn to the words of the 
law themselves. They should look at S. 300. If the 
killing comes within any one of the four clauses, it 
is, exceptions apart, murder. If, on referring to ^c. 
800, the Judge is of the opinion that the killing 
comes within one of the four clauses, he can then 
refer to S. 299. If the killing comes within part. 2 
of 8. 299,1. P. C., that which relates to the inten¬ 
tion of causing a bodily injury likely tocausedeath, 
it comes under 8. 301, Part 1, and if there is no 
in tention but only knowledge, that is to say, if there 
is no intention to cause death or a bodily injury 
likely to cause death bub only knowledge that 
death is likely to be caused, the oflence is under 
Sec. 304, Part 2,1. P. 0. Cases under exceptions to 
8. 800 will fall under S. 804, Part 1. CP 60 0 1,2] 

In murder cases, as in other cases, a man's 
intentions are to be judged by hisactsin relation to 
the surrounding circumstances, but the provisions 
of the law of culpable homicide in India are merci¬ 
ful. The burden of proof in these cases, as in other 
cases, lies on the prosecution and the distinction 
between knowledge and intention made in S. 299 
and again in 8.304 in Part 1 and in Part 2, allows 
the Judge when he thinks that the prosecution 
have not proved intention but only knowledge to 
convict of the lesser oflence. Killing may be 
murder although it is not premeditated and in 
order to determine the intention of the accused it 
is not sufficient to judge of the intention when the 
accused left their houses but it is necessary to 


judge the intention of the accused when they 
struck the fatal blow. [P 610 1] 

(Per Lobo J.) — If Judges would lay more 
emphasis on the wording of the Sections them¬ 
selves and less on judicial pronouncements which 
are almost invariably covered by the foots of the 
particular case, there would be no room for confu¬ 
sion. If death is caused by an act done with the 
intention of causing death or done with the 
intention of causing a fatal injury, the offence is 
murder and is covered by Cl. 1 or CJl. 3 of 8. 8(X). 
Cl. 2 of S. 300 is clearly intended to cover what 
may conveniently be classified as “spleen cases” 
such as are referred to in Ill. (b) to Section 300. A 
case under Cl. 4 of Sec. 300 is very unusual and 
Ill. (d) is a sufficient indication to what class 
of cases it is intended to apply. Ordinarily, there¬ 
fore the exceptions to 8. 300 apart, the test to be 
applied in any particular case of culpable homicide 
is whether the intention specified in Cl. 1 or Cl. 3 
ofS. 800 is established on the evidence and circum¬ 
stances. If it is, the oflence is murder; if it is nob, 
the offence is culpable homicide. If the offence is 
culpable homicide and the offender’s intention was 
to cause such bodily injury as is likely to causa 
death {secondly of definition in S. 299), the offence 
is punishable under Part 1 of S. 304. If the offender 
had not such intention but had knowledge thathis 
act was likely to cause death {thirdly of definition 
in S. 299), the offence is punishable under Fart 2 of 
Section 304. [P 61 0 2] 

Where an old woman had been killed in her 
own bouse by the accused armed with axes when 
she attempted to prevent them from kidnapping 
her grand-daughter and the medical evidence 
showed that she had eight incised wounds, each of 
three of which was sufficient in the ordinary 
course of nature to cause death and there was no 
question of any general or special exception ; 

Held that the offence was clearly oneof culpable 
homicide amounting to murder and fell under Sec. 
300 ^'Thirdly” : 1 Bom 342 and AJB 1934 Sind 
145, Commented upon. (P 61 C 1] 

(b) Criminal Trial—Revision — High Court 
cannot convert acquittal into conviction. 

A High Court cannot even in revision convert an 
acquittal, even what has been called a partial 
acquittal, into a conviction: AIR 1928 P C 254, 
FM, tP 59 C 1], 

D. N. O’Sullivan — for Appellants, 

Partabrai D. Punwani — for the Grown, 

Davis J. C. —The two accused in this 
case, Haji and Faizu, have been convicted of 
an offence under S. 304 (l), I. P. G., by the 
Additional Sessions Judge, Hyderabad, and 
sentenced to seven years rigorous imprison¬ 
ment each. One Mahmood who was tried 
with them was acquitted. The appellants 
were also charged with kidnapping and both 
were acquitted on these charges. 

The case for the prosecution is that 
Faizu was in love with one Siani, the 
grand-daughter of one Tillu whose wife 
Mt. Dhano was killed and some twenty 
days before the offence Siani had run away 
with Faizu, but she was brought back and 


58 Sind 


A. I. R. 


Haji Khudu V. Emperor (Davis J. 0.) 


betrothed to a cousin. She was in fact 
sitting in vanah’ preparatory to the 
marriage yjhen, on 13th April 1936, about 
noon, Eaizu, accompanied by Haji and 
Mahmood, came to the house. Mahmood 
remained waiting outside the hedge while 
Eaizu and Haji wont inside to fetch the 
girl. But Mt. Hhano, the girl’s grand, 
mother, resisted and she was cut down by 
Eaizu and Haji with axes: the girl Siani 
was accidentally injured in the struggle 
but seeing the harm they had done, the 
appellants fled. But Tillu, who had gone 
that day to fetch a goat, returning about 
time saw the appellants, and Sumri, 
fciani s sister, a little girl of nine, who was 
playing near, saw Mahmood outside the 
hedge and heard the cries and went and 
fetched her father Sodho who with his 
wives was working in the fields. Tillu went 
with Mirkhan, the Nekmard of the village, 
to Samrao, five miles away and made com. 
plaint, and at 5 P. H. the Sub.Inspector 
came to the village. The three accused were 
arrested by Mirkhan and produced before 
the police at 11-30 P. M. that night. The case 
for the defence is that Siani in her attempt 
to go to her lover killed her old grandmother, 
and was struck on the head by Sodho, her 
father, when on his coming to the house he 
found what she had done. Now there is no 
doubt that Mt. Dhano was killed on the 
morning of 13th April 1936. The medical 
evidence shows in all eight injuries three of 
which were sufficient in the ordinary course 
of nature to cause death. The case for the 
defence that Siani herself killed her own 
grandmother is based merely upon hearsay 
statements made to the police which are 
not substantive evidence at all and the 
Judge has quite rightly pointed out that if 
he is to accept this case witnesses must go 
into the witness-box to testify to it. In my 
opinion, the case that Siani killed her 
grandmother is merely the result of the 
mischief of Mirkhan who has tried to save 
the accused. To Mirkhan’s mischief is, in 
my^ opinion, also due the fact that others 
besides Tillu and Siani and Sumri have not 
gone^ into the witness-box to bring the 
criminals in this case to justice. The ques- 
^on then to be considered is whether Mt. 
Dhano was killed by the two appellants. 

the advocate for the defence argues 
that the evidence of Tillu and Sumri cannot 
be relied on because as the Judge has 
rejected their evidence so far as Mahmood 
IS concerned, he should have rejected their 


evidence so far as the appellants are con*, 
cerned. Further, he argues, Tillu and Sumri 
were not present at the scene of the offence 
but came after, and he stresses the fact 
that the house of Tillu is close to the shop 
of Loung ; villagers must have come when 
cries were raised, as they must have been 
raised, and Siani herself in her statement 
under S. 164, Criminal P. 0., made to the 

Magistrate, shortly after the offence said : 

On my cries Gulu.Shah Muhammad Shah Syed, 
Bhambho, Mir Muhammad Shah and several other 
persons of the village came. Thereafter my grand* 
father and after him my father came. 

This statement is not of course substan¬ 
tive evidence, but the learned advocate 
argues that if the evidence of Tillu and 
Sumri is excluded, there remains the evi¬ 
dence of Siani, and on the evidence of Siani 
no Court could convict. Now, I myself see 
no reason why the appellants should not 
be convicted on the evidence of Siani cor¬ 
roborated as it is by certain circumstances. 
The first report was made without undue 
delay. In that report Tillu mentions the 
name of the three accused; Faizu had a 
powerful motive to get the girl away. He 
had taken her once and had lost her. She 
was now about to be given in marriage 
to another. This time he would take no 
chances. The girl was watched, therefore he 
would go with companions. There are no 
reasons whatever why either Haji or Mah¬ 
mood should be falsely implicated. Tillu 
states in his first information that he was 
returning about noon when from the dis¬ 
tance of a survey number he saw the two 
appellants with axes and Mahmood on 
watch outside. He made this statement in 
the presence of Mirkhan. I do not think he 
would have dared to have made this state¬ 
ment if it was untrue, and I accept as 
substantially true the evidence of Tillu as 
corroborated by his first information. 

There is also no reason to disbelieve 
Siani. She was there, and though she may 
have wanted to go with Faizu, there is no 
reason to suppose she wanted her grand¬ 
mother’s death, and there appears to mo 
no reason why, and no probability, that 
she would implicate Faizu and his relations 
falsely. Much was made in argument of the 
fact that Tillu in his first information said 
nothing of the injury upon Siani but this 
one point is explained by the fact that he 
had seen his wife, as he said, red with 
blood, and the injury upon Siani’s hoEbd 
was a small matter compared with that: 
he did not believe Siani was injured by her 
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father. I "would not rely upon the evi- 
denoe of Sumri. Her evidence may be true 
4)ut she was confused in Court as in the 
oircumstances is not surprising and even 
in her examination-in.ohief she says she 
did not see Faizu and Haji. I think how. 
ever the evidence of Tillu and Siani, corro¬ 
borated as it is by all the circumstances of 
this case, is quite sufficient to justify the 
conviction of Faizu and Haji. I do not 
•think the fact that Mahmood has been 
acquitted makes any difference. He is, in 
any opinion, lucky to get off. 

The question then to be considered is 
whether the appellants have been convicted 
under the right Section, The learned advo¬ 
cate argues that the right Section is S. 304, 
Part 2,1. P. 0. My opinion however is that 
the right Section is S. 302, I. P. C., but 
Government have not appealed against the 
acquittal of the accused of the offence under 
Sec. 302,1. P. C„ and there is now the 
authority of the Privy Council that a High 
Court cannot oven in revision convert an 
acquittal, even what has been called a 
“partial acquittal” into a conviction : see 
50 All 722,^ which overrules the ease of 
this Court reported in 20 S L R 352,^ 
which is now no longer good law. It is per¬ 
haps as well that I should deal now with a 
.question which appears to be a cause of 
:gr 0 at confusion to certain Judges, judging 
from judgments recently before me, the 
question of the difference between culpable 
homicide amounting and not amounting to 
imurder. That confusion appears to me to 
.arise largely from a misunderstanding of the 
well known judgment of Melvill J., in 1 
Bom 342* at pp. 344-346, followed by this 
Court as recently as the case in 28 S L E 
353.^ Speaking for myself, though I share 
the respect with which the judgment of 
Melvill J. is held by Judges of this Court, 
I do not find it particularly easy to under- 
•etand. Indeed, I find the analysis of the 
law as set out in that judgment in tables, 
numerals, and letters somewhat confusing, 
•and I gather what Sessions Judges want is 
Dot so much any further analysis of the 
law, as a working rule for their guidance so 

1. EishaQBiiigh v. Emperoc, (1928) 15 A IR P 0 

254=111 1 0 332=29 Ot L J 828=60 All 722 
=651 A 390 (P 0). 

2. Bmpator v. Sbabu, (1927) 14 A 1R Sind 16— 
97 I 0 641=20 8 L B 852=27 Or L J 11^1. 

3. Reg, V. Govinda, (1875-77) 1 Bom 342. 

4. Mahomed Hassan v. Emperor, (1934) 21 A I R 

■ Bind 146=1934 Or 0 1137 = 162 1 0 271=86 

Or L J 22=28 3 Ii B 853. 


that they will not, as in this case, find 
accused guilty of culpable homicide not 
amounting to murder when in reality they 
are guilty of culpable homicide amounting 
to murder. For instance, in this case, an 
old woman has been killed in her own 
house by the two appellants armed with 
axes when she attempted to prevent them 
from kidnapping her grand-daughter. The 
medical evidence shows she had eight 
incised wounds. Of these eight wounds, each 
of three was sufficient in the ordinary course 
of nature to cause death. There is no ques¬ 
tion here of any general or special excep¬ 
tion. This being so, it appears difficult in 
the extreme to understand how the learned 
Judge did not find that an offence of cul¬ 
pable homicide amounting to murder was 
committed, but he does not so find and in 
these words : 

Accused Haji and Faizu had not gone with the 
intention of killing Mt. Dhano or of causing such 
injuries to her as were sufficient in the ordinary 
course of nature to cause death. It is true that 
three of the injuries caused to Mt. Dhano were 
actually found by the doctor to be each sufficient 
iu the ordinary course of nature to cause death. 
But in order that a case should fall under S. 300, 
1. P. G., it is not only necessary that injuries 
should have been sufficient in the ordinary course 
of nature to cause death but also that they should 
have been intended by the assailants to be suffi¬ 
cient in the ordinary course of nature to cause 
death This is clear from the judgment of Melvill J. 
in 1 Bom 342.^ I therefore hold that accused Haji 
and Faizu intended to cause such injuries as were 
likely to cause death and are therefore guilty under 
Ss. 304(l)/84,1. P. 0. 

He therefore sentenced each of the 
accused to seven years’ rigorous imprison¬ 
ment. On this passage, my first comment is 
that killing may be murder although it is 
not premeditated, and in order to determine 
the intention of the accused it is not suffi¬ 
cient to judge of the intention when the 
accused left their houses, but it is necessary 
to determine the intention of the accused 
when they struck the fatal blows. More¬ 
over, while the learned Judge has referred 
to the judgment of Melvill J. it appears 
doubtful whether he had in his mind, when 
he wrote his judgment, a certain material 
passage in that judgment. For instance, 
Melvill J. says : 

Practically 1 think it will generally resolve 
itself into a consideration of the nature of the 
weapon used. A blow from the 6st or a stick on 
a vital part may be likely to cause death: a wound 
from a sword on a vital part is sufficient in the 
ordinary course of nature to cause death. 

In this case an old and defenceless woman 
was struck savagely with axes upon the 
head and neck. The vertebrae at the root 
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and on the left side of the neck were 
fractured, there was a wound five inches 
long, deep to the bone on the left side of 
the head. Applying then the test of the 
judgment of Aleivill J. this old woman was 
not only killed but she was murdered. We 
invito the attention of the learned Judge to 
Ulus, (c) to Sec. 300, I. P, C. But in the 
judgment of Melvill J. in 1 Bom 342® 
appears a passage cited with approval by 
this Court recently in 28 S L R 353* which, 
with the greatest respect, appears to me 
liable in the extreme to mislead, and which 
cannot, in my opinion, be supported by the 
words of S. 300, I. P. C;, itself, which are 
of greater binding force on Judges than any 
judgment. The passage is the passage where 
the learned Judge says: “If death is a likely 
result, it is culpable homicide; if it is the 
most ^probable result, it is murder.” The 
word probable’ or rather one of its varia¬ 
tions, occurs only in Cl. 4 of S. 300,1. P. C., 
which is illustrated by Illus. (d) to S. 300 
as follows : 

A without any excuse, fires a loaded cauuon 
into a crowd of persons and kills one of them. A is 
guilty of murder, although he may not have had 
a premeditated design to kill any particular 
individual, 

I imagine, instances of murder under 
fourthly in S. 300, I. P. C., are so rare 
that a_ general proposition based on this 
clause is of little assistance in decisions in 
murder cases which usually come before 
the Courts in India. Speaking for myself, I 
think a jury would probably find the expo, 
sition of the law set out in 1 Bom 342® 
somewhat difficult to follow, and again 
speaking for myself, when charging a jury 
in a murder case, I have always said that 
' murder is killing with the intention of 
killing or causing a fatal injury.” It may, of 
course, be said that this is merely saying 
the same tiling twice over because unless 
the injury is fatal it does not cause death. 
Any one who intends to kill intends to 
cause a fatal injury, and though it appears 
only reasonable to say that any one who 
intends to cause a fatal injury intends to 
kill, yet Illus. (c) to S. 300, I, P. C., makes 
a distinction. But generally speaking, the 
'Proposition that murder is killing with the 
'intention of killing or inflicting a fatal 
injury will cover broadly Cls. 1, 2 and 3 of 
S. 300, 1. P. C. Gases under Cl. 4 of S. 300, 

1. P. C., are so rare that Judges can in 
each case well refer to the words of that 
.clause and Illus. (d) as a sufficient guide. I - 
(therefore advise Sessions Judges not to 


allow themselves to be confused by over- • 
much analysis, but to turn to the words' 
of the law themselves. They should look 
at Sec. 300,1. P. C. If the killing comes 
within any one of the four clauses, it is, 
exceptions apart, murder. They will bear * 
in mind that while Cl. 3 to S. 300.1. P.C. 
refers to a bodily injury sufficient in the- 
ordinary course of nature to cause death,. 
Sec. 299, I. P. G,, refers to bodily injury 
likely to cause death, and it is, I think, th» 
use of the word “ sufficient ” in Clause 3 of 
Sec. 300, I. P. C., and the word “likely”' 
where it occurs for the first time in S. 299,. 
I. P. C., that much of the difficulty in the* 
interpretation of these Sections, arises. But- 
if Judges will read carefully S. 300,I.P.O., 
and give to the words there used their' 
ordinary grammatical meaning, no diffi¬ 
culty should arise. If on referring to S. 300,; 
I. P. C., the Judge is of the opinion that' 
the killing does not come within one of the i 
four clauses he can then refer to Sec. 299,' 
I. P. C. If the killing comes within the . 
second part of S. 299, I. P. C., that which 
relates to the intention of causing a bodily • 
injury likely to cause death, it comes' 
under Sec. 304, Part 1, and if there is no' 
intention but only knowledge, that is to 
say, if there is no intention to cause death 
or a bodily injury likely to cause death, but 
only knowledge that death is likely to be ’ 
caused, the offence is under S. 304, Part 2, 
I. P. C. If Judges will refer to Sec. 304,. 
I. P. C., they will see how in Part 1, there^ 
is “intention”, and how in Part 2 “inten¬ 
tion” is expressly excluded, and the latter 
part of Sec. 304, 1. P. 0., deals only with' 
knowledge”. Gases under the exceptions 
to S. 300, I. P. a, will fall under S. 304,; 
Part 1, I. P, 0. Speaking for myself, it is 
my opinion, that the general proposition 
set out in the judgment in 28 S L R 
at page 365, namely 

speakiug generally, if the act must in all probabi¬ 
lity cause death the offence is within 8. 300. andi 
if the act is only likely to cause (death) the offence* 
falls within S. 299, 

is only likely to confuse. It is only neces¬ 
sary to point out that the words “in all 
probability ” only occur in Cl. 4 of S. 300,. 

I. P. C., the least used of all clauses of 
Sec. 300, I. P. 0., to show how confusing; 
and misleading such a general statement 
may be The words of S. 300, I. P. 0„ arft 
plain and are there, for all to read. If 
Judges read them carefully and intelli¬ 
gently, they will find it unnecessary to 
rely on general propositions. 
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There oan then, looking to the facts of 
this case, be no doubt that this old woman 
was murdered because the bodily injuries 
intended to be inflicted were sufficient in 
the ordinary course of nature to cause 
death. The offence would appear properly 
to fall under S. 300 ^*thirdty'\ I. P. 0. In 
murder cases, as in other cases, a man’s 
intentions are to be judged by his acts in 
relation to the surrounding circumstances, 
but the provisions of the law of culpable 
homicide in India are merciful. The burden 
of proof in these cases, as in other oases, lies 
on the prosecution, and the distinction be. 
'tween “knowledge ” and “ intention ” made 
in S 299,1. P. C., and again in S. 304,1. P. 0., 
in Parts 1 and 2. allows the Judge, when 
he thinks the prosecution have proved not 
intention but only knowledge to convict of 
the lesser offence. I have however not yet 
come across a case where a Judge has 
found that a defenceless old woman who 
has been savagely cut on the head with 
axes and killed, has not been murdered. 
The learned Judge in this case appears to 
have fallen into an error when he judged 
the intention of the appellants not at the 
time of striking the blow, which is the 
material time, but at the time they left the 
house, which is not the material time. I 
would therefore confirm the convictions 
and dismiss the appeal, and as I think the 
sentences imposed are grossly inadequate, I 
order notice to issue upon the appellants 
to show cause why the sentences passed on 
them should not be enhanced. 

Lobo J. — I concur with the learned 
Judicial Commissioner that this appeal 
should be dismissed and that the con. 
viction of and the sentences imposed on 
the appellants should be confirmed. I also 
agree to the issue of the notice upon the 
appellants proposed by the learned Judicial 
<Commissioner. I would merely add a few 
words to that part of the judgment of the 
learned Judicial Commissioner which deals 
with Secs. 299 and 300, I. P. G., and the 
differences between culpable homicide 
amounting and not amounting to murder. 

To my mind, if Judges would lay more 
emphasis on the wording of the Motions 
themselves and less on judicial pronounce, 
meats, which are almost invariably coloured 
by the facts of the particular case, there 
would be no room, for copfusion. Sec. 299, 
Penal Code definea “culpable homicide” 
and proyides thai dulpablo homici^^^^ 
defined, is in itself an offence. Th' 


to “culpable homicide'' in the opening sen¬ 
tence of S. 300,1. P. 0., is to the definition 
only. If death is caused by an act done 
whb the intention of causing death or done 
with the intention of causing a fatal injury 
the offence is murder and is covered byi 
Cl. 1 or Cl. 3 of Sec. 300,1. P. C. Cl. 2 of 
Section 300,1. P. 0., is clearly intended to 
cover what may conveniently be classified 
as “spleen cases” such as are referred to in 
Illus. (b) to S. 300,1. P. 0. A case under 
Cl. 4 of Sec. 300,1. P. 0., is very unusual 
and Illus. (d) is a sufficient indication to 
what class of cases it is intended to apply. 
Ordinarily therefore, the exceptions to 
S. 300,1,P. C., apart, the test to be applied 
in any particular case of culpable homicide 
is whether the intention specified in 01. 1 
or Cl. 3 of See. 300,1. P. C., is established 
on the evidence and circumstances. If it is, 
the offence is murder; if it is not, the 
offence is culpable homicide. The punish, 
ment for culpable homicide is provided for 
in S. 304,1. P. C , and the Section makes 
a sharp and clear distinction between 
“intention” and “knowledge”. If the offence 
is culpable homicide and the “offender’s 
intention was to cause such bodily injury 
as is likely to cause death (secondly of defi. 
nition in Sec. 299,1. P. 0.) the offence is 
punishable under Part 1 of S. 304,1. P. C. 
If the offender bad not such intention but 
had knowledge that his act was likely to 
cause death, {thirdly of definition in S. 299, 
I. P. G.) the offence is punishable under 
Part 2 of S. 304,1. P, 0. What both the 
learned Judicial Commissioner and 1 aim 
at in this judgment is to provide a good 
working rule to the judiciary in this Pro¬ 
vince when dealing with cases in which 
the application of these Sections is in ques. 
tion. Such a rule appears necessary judg. 
ing from the number of judgments which 
come before the High Court betraying the 
existence of considerable confusion on these 
points in the minds of Sessions, Additional 
and Assistant Sessions Judges. 

b.m./b.e. Order accordingh* 
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Eupohand BiLAEA8-fa®t Boveihay-- 

Moomi - Opponent. 
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Income>tax Act (1922), Ss. 10, 22 (2) — 
Assessee carrying on money-lending business 
and owning immovable property advancing Rs. 
30,000 on mortgage of property — Property 
subsequently purchased by assessee and d^lt 
with as an owner—Assessee selling off property 
after some years for Rs. 24,500 and showing 
it for first time in subsequent year's account as 
an item of his money-lending business, and 
claiming credit for loss sustained by him on 
the deal — Held that Income-tax Officer was 
justibed in inferring that assessee had pur¬ 
chased the property outright — That it was not 
open to him to treat the purchase as part of his 
money-lending business. 

The assessee, who was a money-lender and also 
owned immovable property, advanced a sum ofBs. 
30,000 on a mortgage of certain property. He sub¬ 
sequently purchased the property in satisfaction 
of the loan and thus became the ostensible owner 
thereof from the date of the purchase. It stood 
in his name in the Government and Municipal 
records and he dealt with it as an owner. In the 
returns of the income submitted by him under 
S. 22 (2) for assessment of income-tax he showed 
the property as his property. After some years he 
.sold the property for Rs. 24,500 and then for the 
first time in the subsequent year’s account, he 
treated it to be an item of his money-lending busi¬ 
ness and claimed credit for Rs. 5648 as the loss 
sustained by him on that deal : 

Held that, on the facts, the Income-tax Oflicec 
was justified in inferring that the assessee had 
purchased outright and that having treated it as 
his own property along with his other immovable 
property, it was not open to him to treat the pur¬ 
chase as a part of his money-lending business 
transaction and claim credit for the loss he sus¬ 
tained by the resale of the property many years 
after its purchase. [P 62 C 1] 

Partabrai D. Punwani —/or Applicant. 

Suganlal Hassanand — for Opponent. 

Rupohand Bilaram J. — The question 
referred to us under S. 66, Cl. (2), Income- 
tax Act, is this : 

Whether in the circumstances of this case, the 
Income-tax Officer was correct in not allowing any 
deduction from the income liable to tax on account 
of the loss of Rs. 6648 on the sale of a property 
belonging to the assessee. 

Now, there is no dispute about the facts 
on which this question is based. The as¬ 
sessee is a money-lender and also owns 
immovable property. On 29th July 1920 
he had advanced a sum of Rs. 30,000 to 
Messrs. P. Allahna & Bros., on the mort¬ 
gage of their property in Somerset Street. 
In May 1929 he purchased that property 
in satisfaction of the loan and the loan 
transaction thus finally ended. Prom the 
date of his purchase, the assessee became 
the ostensible owner of the property. It 
stood in his name in the Government and 
Municipal records and he dealt with it as 
owner. In the returns of income submitted 
by him under S. 22 (2) of the Act for pur. 


. Devdittaram a. I. R* 

•« 

poses of assessment of income-tax for th& 
years 1931-32 and onwards, he showed this 
property along with his other property as 
his own and returned the rent of his pro¬ 
perties including this property in Sch. A at? 
the back of the returns and was taxed 
accordingly. Three and a half years after 
his purchase, he sold this property for Es- 
24,600 and then for the first time in thft 
subsequent year’s account he treated it tex 
be an item of his money-lending business, 
and claimed credit for Rs. 6648 as the loss 
sustained by him on this deal. 

On these facts, the Income-tax Officer, 
drew the inference that the assessee had 
purchased the property outright and hav¬ 
ing treated it as his own property in the 
same way as his other immovable proper, 
ties, it was not open to him to treat the 
purchase as a part of his money-lending 
business transaction and claim credit for 
the loss he sustained by the resale of the 
property three and a half years after its 
purchase. There was nothing before the- 
Income-tax Officer to convince him that in- 
1929 when the assessee purchased the pio> 
perty its value was less than Rs. 30,000 on 
that he intended to treat the purchase as- 
not an out and out purchase of property 
which was to be treated as bis own pro¬ 
perty but as an item in his money-lending: 
business on which he intended to claim the 
loss in the event of the property realizing 
less than the mortgage amount. If it was- 
the intention of the assessee to treat the 
transaction as not an out and out sale tO' 
him but only to treat it as an item of the 
money-lending business, he should have- 
said so in the returns which he filed im¬ 
mediately after his purchase. We are notl 
prepared to hold that the inference drawn 
by the Income-tax authorities is not a 
proper inference to draw upon the facts of 
this case or is one with which we can in¬ 
terfere. We accordingly answer the ques¬ 
tion referred to us in the affirmative. 

R.M./r.K. Answered in affirmative. 

A. I. R. 1939 Sind 62 

Davis J. C. and Ttabji J. 

Uttamchand Hassaram — Appellant- 

I 

V. 

Devdittaram Bhawanidas and another 

— Respondents. 

Second Appeal No. 44 of 1936, Decided) 
on 23rd September 1938, against Judgment 
of Asst. Judge, Sukkur, D/- 5-8-1936. 
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(a) Civil P. C. (1908), O. 21. R. 92 — Order 
under 0.21, R. 92—Second appeetdoes not Iie» 

Where an order passed under 0. 21, Rule 92 
Getting a^de sale ie set aside in appeal, a second 
appeal will not lie against the order in appeal 
made by a Judge under 0. 48, B. 1 (j): A I B1920 
Bom 60, BeU on. [P GS 0 2] 

«((b) Civil P. C. (1908), O. 21, R. 92— 
Order under 0^21. R. 92 setting aside sale — 
Auction-puirchaser can appeal. 

While the auotion*purohaser is not a person 
affected within the meaning of B. 90 and cannot 
therefore move the Court under Rule 90, when it 
oomes to a question of setting aside the sale, 
auotion.purohaser is a person affected within the 
meaning of the Proviso to sub’rule 2 of Rule 92. 
Under the Proviso to sub-r. (2) of Rule 92 he is 
entitled to notice, and if he is entitled to notice, 
then he is a party to the proceedings and can as 
such appeal from an order passed in such pro* 
ceedings : 2 All 352 and 15 G W N 685, Bel, on ; 
37 Bom 387 and A1 B 1986 Bom 311, Expl. 

[P 64 0 1] 

Dipchand Ohandumal — for Appellant. 
Srikrishindas H. Lulla — 

for 'Respondents, 
Davis J. C. — This is a second appeal 
against an order of the Assistant Judge of 
Sukkur confirming an auction sale '•nd 
reversing the judgment of the Joint Sub. 
ordinate Judge of Shikarpur who set the 
sale aside. A preliminary objection was 
taken that a second appeal will not lie for 
the order of the Subordinate Judge was an 
order under 0. 21, R. 92, Civil P- C. There 
has been one appeal already under 0. 43, 
Rule 1 (i). Mr. Dipchand for the appellant 
the judgment.dehtor, conceded that the 
order of the Subordinate Judge setting 
aside the sale was made under 0. 21, Rule 
92, Civil P. G., and that no second appeal 
will in consequence lie, but he contends 
that the Assistant Judge had no jurisdic- 
tion to entertain the appeal at all because 
it V7as made by the auction .purchaser who 
has no right to appeal, not being a party 
to the proceedings, and he asks us there, 
fore to treat this appeal as a revision 
application, and set aside the order of the 
Assistant Judge under Sec. 115, Civil P. C., 
as being without jurisdiction. So far as the 
question of second appeal is concerned, it 
appears clear that by the operation of 
0. 43, R. 1, read with Sec. 104, Civil P. C., 
one appeal will lie against an order passed 
under O. 43 and not two appeals. Order 43 
itself refers to S. l04, and S. 104 (2) pro¬ 
vides that *'no appeal shall lie from an 
order passed in appeal under this Section". 
In a Bombay case, 44 Bom 472, ^ the 

1, Kaobu Ravji v. Tcimbak Ehemcband, (19201^ 
AIR Bom 60=66 I 0 697 = 44 Bom 
22 Bom L B 868. 


Court decided that no second appeal could 
lie against an order on an application made 
under O. 21, Rule 89, Civil P. C. The fact 
that the application was made under Rule 
89 of 0. 21, Civil P. 0., in that case instead 
of under R. 90, as is the case here, does 
not matter. It is clear then that no appeal 
lies against the order in appeal made by 
the Assistant Judge under 0. 43, Rule 1 (j) 
Civil P. C., and that this appeal as such, 
must fail. But we have then to consider 
this appeal as a revision application. 
Clearly under S. 115, Civil P. C., we have 
power to do this, and as the order of the 
Assistant Judge is attacked on the guestion- 
of jurisdiction, not that he has rightly or 
wrongly decided a question of fact or law 
in his jurisdiction, but that he has no juris, 
diction to decide, the. case in 43 All 834,^ 
on which the respondent relies will not 
apply. And the question whether the Assis- 
taut Judge acted without jurisdiction de¬ 
pends upon whether an auction.purchaser 
can appeal against an order setting aside a 
sale passed under O. 21, R. 92, Civil P. C. 
Now the rights of an auction-purchaser to 
intervene in an auction.sale can be looked 
at from two points of view. It can be 
looked at from the point of view of his 
right to move the executing Court under 
0. 21, R. 90, Civil P. G., to set aside the 
sale and his right to appeal against an 
order of the Court setting aside the sale 
under Order 21, Rule 92 (2), Civil P. C. 
Mr. Dipchand for the judgment-debtor con¬ 
tends that as the auction.purchaser is nob 
a party to the proceedings for the purpose 
of 0. 21, R. 90, Civil P. C., and he cites 
rulings to this effect, so be cannot be a 
party to the proceedings under Rule 92. 
Rr. 90 and 92 must be read together, and 
therefore he cannot appeal against an order 
made under Rule 92. 


Mr. Lulla, on the other hand, for the 
auction.purchaser contends that as by the 
sale he becomes a party to all proceedings 
under R. 92, notice must be given to him 
as a person affected under the provisions ^ * 
sub-r. (2) of Rule 92, and Mr. 

principally upon the case i n. ^ _1- 

685,® referred to with 93U1) 8 A I B All 
by the Privy CounQiir334 =W a L J . 

96=83 Bom L B 460 tr 
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Now, so far as the right of the auction- 
purchaser to move the Court under R. 90 
is concerned, as a person whose interests 
are affected by the sale, there is a differ, 
ence of opinion in the High Courts. The 
Allahabad and Patna High Courts, 47 All 
479“ and 12 Pat 665,® have held that an 
auction-purchaser is a person affected within 
the meaning of the rule. The Rangoon 
High Court in 6 Rang 621,^ the Lahore 
High Court in 14 Lah 1,® and a single 
Judge judgment of this Court in 25 S L R 
405,® and of the Bombay High Court in 
60 Bom 750,^® have held that the auction- 
purchaser is not a person whose interests 
are affected within the meaning of this 
rule, because the rule contemplates that 
the interests affected must be interests 
existing before the sale and not interests 
created by the sale itself. 

Now, it is quite possible to hold that 
while the auction-purchaser is not a person 
affected within the meaning of R. 90 and 
Icannot therefore move the Court under 
R. 90, when it comes to a question of set¬ 
ting aside the sale, the auction-purchaser is 
a person affected within the meaning of 
the Proviso to sub-r. 2 of R. 92. It appears 
to us to do violence to the plain meaning 
|of plain words to say that the auction- 
purchaser is not affected by an order of 
the Court affecting adversely the purchase 
|by him of immovable property, and we 
think it would be difficult to hold that 
under the Proviso bo sub-r. (2) of R. 92 he 
is not entitled to notice, and if he is entitled 
to notice, then he is a party to the pro¬ 
ceedings and can as such appeal from an 
order passed in such proceedings against 
him. It is nob now necessary for us to 
decide whether an auction.purchaser is a 
person affected within the meaning of R. 90 
so as to be able to apply to set aside the 

5. Kavinandan Prasad v. Jagarnath Sahu (1925) 
12 A I R All 459=87 I 0 278 = 47 All 479= 
23 A L J 233. 

6. Mahadev Ram v. Mohan Vikram, (1933) 20 

A I R Pat 435-=145 I 0 421=12 Pat 665 = 
14 P L T 388 (S B). 

7. K. V. A. L. Chettayar Firm v. M. P. Maricac 

(1929) 16 A I R Rang 83 = 114 I C 538 = 6 
Rang 621. 

8. Nihal Chand Gopal Das v. Pritam Sineh. 

(1932) 19 A I R Lah 468 = 138 I 0 817 = 14 
Lah 1=33 P L R 788. 

9. Kalumal Tolaram v. Ahmed Nur Mahomed, 

(1931) 18 A I R Sind 107-=184 I 0 373 = 25 
S Cj K 40St 

10. Balkrishna Waman v. Sakharam Babaji 
(1936) 23 A I R Bom 311=164 I 0 644 = 60 
Bom 760=88 Bom L R 589. 


sale on account of fraud or material irregu¬ 
larity, though we would point out that a 
distinction would appear* to be drawn in 
Rr. 89 and 90, between a person holding an 
interest by virtue of a title acquired before 
such sale and a person otherwise interested, 
because R. 89 (l) reads as fojlows: 

Where immoveable property has been sold in 
execution of a decree any person, either owning 
such property or holding an interest therein by 
virtue of a tide ac( 2 uired before such sale, may 
apply to have the sale set aside on his depositing 
in Court . . . .; 

and R. 90 is in different words, R. 90 (1) 
reads as follows: 

Where any immoveable property has been sold 
in execution of a decree, the decree-holder, or any 
person entitled to share in a rateable distribution 
of assets, or whose interests are affected by the 
sale, may apply to the Court to set aside the sale 
on the ground of a material irregularity or fraud 
in publishing or conducting it . . - ♦ 

So far as the right of the auction-pur- 
cbaser to appeal is concerned, there is a 
judgment of the Allahabad High Oourt 
directly on the point. Although decided 
under the old Code, this does not make 
any difference to the decision of the point 
before us that auction-purchaser can appeal: 
2 All 352.'^ In the Bombay case in 37 
Bom 387,^^ the difference between the 
persons affected by Rr. 89 and 90 is pointed 
out; and in the Bombay case in 60 Boiq 
750'® a single Judge held that an auction- 
purchaser could not move the Oourt under 
R. 90. But the Judge in the iast-mentioned 
case was not considering the wording of 
Rule 92 (2), and the fact that the Proviso 
is made to apply particularly to sub-r. (2). 
On this question, then, of the right of the 
auctioD-purchaser to appeal, we agree with 
respect with the opinion of Mookerjeo J. 
in 15 C W N 685® above referred to, and 
as the Assistant Judge in the Appellate 
Court below had jurisdiction and no appeal 
lies from his order in appeal, we are of the. 
opinion that this second appeal treated 
either as a revision application or an 
appeal must fail and we dismiss it with 
costs accordingly. 

D.S./R.K. Appeal dismissed, 

11. Gopal Singh v. Dular Kuar. (1879) 2 AU 852. 

12. Ganesh Bab Naik v. Vithal Vaman, (1913) 87 
Bom 387=19 I 0 475=15 Bom h R 244. 
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Davis J. 0. and Tyabji J. 

Mt, Eaji wlo Khuda BahsK and others 

— Applicants. 

V. 

Allaudin M. Samo, Mukhtiarkar — 

Opponent. 

Oriminal Revn. Appln. No. 128 of 1938, 
Decided on Slst August 1938, from order 
-of Sess. Judge, Sukkur, D/- 18th March 
1938. 

(a) Criminal P. C. (1898), Sec. 195 (1) (b)— 
Mere fact that Magistrate gives summary 
•does not bring offence in relation to which it 
Is given within S. 195 (1) (b). 

The mere fact that a Magistrate gives a ‘B* 
summary does not bring the oSence in relation to 
which that summary is given within the provi* 
sions of Sec. 195 (1) (b), for the giving of ‘B’ 
summary is merely an administrative and not a 
judicial act i A IR 1933 Sind 213, Foil. 

[P 65 0 2] 

(b) Criminal P. C. (1898), Sec. 195 (1) (b)— 
O^ence under S> 211, I. P« C* not committed 
in or in relation to any Court—Private person, 
who is aggrieved, is entitled to complain of 

-offence. 

It is not the intention of the Legislature that 
an oSence under Sec. 211, I. P. 0., can be made 
Bubjoot of a complaint only by Courts or public 
officers. When an offence under 8. 211 is not com¬ 
mitted in or in relation to any Court, a complaint 
of such an offence can be made by a private in¬ 
dividual, and it is not necessary that the com¬ 
plaint must be made by a Court or by a public 
officer : A I R 1932 Mad 363, Bcf. fP 65 C 2) 

H. T. Raymond — for Applicants. 

Dharamdas Mulchand — for Opponent. 

Partabrai D. Punwani, Advocate-General 

— for the Crown. 

Davis C. — This is an application in 
■revision against an order of the Sessions 
•Judge of Sukkur who set aside an order of 
the Subordinate Judge and First Class 
Magistrate, Rohri, who in a very long 
judgment has found that a complaint of an 
•offence under S. 211,1. P. 0., must be made 
by a Court under the provisions of S. 195, 
Oriminal P. 0., if a Magistrate has given a 
“B" summary in the offence to which the 
false complaint relates. The Magistrate also 
appears to be of the opinion that a com¬ 
plaint of an offence under 8. 211,1. P. 0., 
cannot be made by a private individual. 

We think the learned Sessions Judge is 
perfectly right in setting aside the order of 
the Magistrate which is a very long and 
detailed order and obviously a work of 
much care and thought, but we think that 
the learned Magistrate has confused him- 
self by overmuch analysis. We have already 
(pointed out in a judgment which will be 
reported in due course, Ori. Appeal No. 34 
1939 5/9 & 10 


of 1938,^ that the mere fact that a Magis. 
trate gives a summary does not bring 
the offence in relation to which that sum- 
mary is given within the provisions of Sec. 
195 (l) (b), for the giving of a “B” sum¬ 
mary is merely an administrative and not 
a judicial act. Really there is nothing more 
in this case than this. But the learned 
advocate who has appeared for the appli- 
cants in revision, supporting the judgment 
of the Magistrate that complaint of the 
Court is necessary, has argued that though 
an offence under S. 211, I. P. C., may not 
be an offence committed in or in relation 
to a Court, nevertheless if the complaint is 
to be made, it must be made by a public 
servant referred to in S. 196 (l) (a), (Crimi¬ 
nal P. C., because the whole scheme of 
S. 195, Criminal P. C., is to exclude com¬ 
plaints by private individuals in relation 
to the offences therein named. Sec. 196 (l) 
(a), Criminal P. C., refers to public officers; 
See. 195 (l) (b), Criminal P. C., refers to 
Courts. Therefore, he argues when the 
offence is an offence, as in this case, under 
S. 211,1. P. C., it can only be that a com¬ 
plaint of such offence can be made by a 
Court or by a public officer. But we think, 
this argument has nothing to recommend it 
except its ingenuity. If it had been the 
intention of the Legislature to say what 
the learned advocate says it had the inten. 
tion to say, it could have said so. For 
instance, if it had been the intention that 
an offence under Sec. 211,1. P. C., could be 
made the subject of complaint only by 
Courts or public officers, appropriate words 
could have been found without difficulty 
by the official draftsmen. But, when we 
look at S. 195 (b). Criminal P. 0., we see 
that there is no reference to offences under 
Sec, 211,1. P. C., generally; but, there is a 
reference only to S. 211,1. P. C., in parti¬ 
cular circumstances, to offences under Sec. 
211, I. P. C., committed in or in relation 
to any Court, and when an offence under 
S. 211,1. P. C., is’not committed in or in 
relation to any Court, a complaint of such 
an offence can be made by a private indivi¬ 
dual. There is nothing more in this case 
than this. 

The Sessions Judge has in an order 
which is a short order, nevertheless dealt 
adequately with the questions which are 
material. He has pointed out that Cl. (b) 
of sub-s. (l) of S. 196, Criminal P. 0., is a 

* 1. Dharamdas v. Emperor, Reported in (1988) 25 
AIR Sind 213=17810 218. 
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bar to complaints of offences under S. 211, 
I. P. C., only in certain circumstances to 
which we have referred. He has referred 
to a Full Bench judgment of the Madras 
High Court in A I E 1932 Mad 363.^ in 
which however the complaint was made by 
a police officer. This, we think, makes no 
difference. The Sessions Judge distinguishes 
this case from other cases upon which the 
First Class Magistrate has, in our opinion, 
wrongly relied. We think, therefore, it is 
clear that the complaint in respect of which 
an offence under S. 211,1. P. C., is alleged 
related to an offence which was not com¬ 
mitted in or in relation to any proceeding 
in any Court; therefore, it was competent 
to a private person who was aggrieved to 
complain of this offence. This is what in 
this case the complainant has done. There¬ 
fore, we think the order of the learned 
Sessions Judge was right, and this is not a 
case in which we should in any way inter¬ 
fere in revision. The application therefore 
is dismissed. 

e.m./r.k. Application dismissed. 

2. Registrar, High Court v. Kodangi, (1932) 19 
AIR Mad 363=1932 Cr C 329=137 I C 312 
=33 Cr L J 479=55 Mad 611=62 M L J 425 
(F B). 
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Davis J. C. and Dadiba C. Mehta J. 

Fateh Mahomed Idan and another — 

Appellants. 

V. 

Thariomal Jethomal and another — 

Respondents. 

Second Appeal No. 11 of 1935, Decided 
on 25th May 1938. 

(a) Land Acquisition Act (1894), S. 31 (2), 
Proviso 3 — Upon acquisition of certain land, 
daughters of owner claiming share in compen« 
sation — Collector’s apportionment not being 
accepted. Collector making reference to Court 
—Daughters and their assignees appearing and 

assignment by consent recognized by Court _ 

Claim of assignees for share in compensation 
adjudicated upon and rejected — Order not 
appealed against — Assignees held could not 
bring separate suit for share in compensation. 

The principle which applies in each case, i. e. 
under Secs. 18 and 30, is that parties to these pro¬ 
ceedings are parties to proceedings under a Special 
Act ; special Tribunals have been constituted 
under the Act to deal with the matters for which 
the Act legislates, and it is in the proceedings 
before these Tribunals and not by civil suits that 
the claims of and disputes between the parties are 
to be settled. Adjudications by the appropriate 
Tribunal under Land Acquisition Act are as much 
subject to the principles of res judicata as adjudi¬ 
cation by Courts under the Civil Procedure Code • 
AI B 1922 P C 60, Bel. o».[P 67 0 1 ; P 68 0 ij 


A. I. 

Upon the acquisition of some land owned by » 
person his daughters claimed a share in the com¬ 
pensation awarded. They did not accept tha 
Collector’s order as to apportionment and henca 
the Collector made a reference to the Court. They 
and their assignees who were present in the Court 
put forward their claims and the assignment by 
consent of the daughters to the assignees was re¬ 
cognized by the Court. The claim of the assignees 
to a share in the compensation was adjudicated 
upon and rejected. They did not appeal from that 
order : 

Held that the assignees of the daughters could 
not be said to be strangers to the proceedings 
under the Land Acquisition Act and hence they 
did not come under Proviso 3 to Sec. 31 (2). The- 
assignees not having appealed against the order of 
adjudication of their claims the order stood and 
the assignees had no right to bring a separate 
civil suit : 25 All 133, Bel. on. [P 68 0 1} 

(b) Land Acquisition Act (1894), Sec. 54 — 
Order relating to distribution of compensation 
money — Appeal lies under Civil Procedure 
Code. 

There is nothing to exclude an appeal from an 
order relating to the distribution of compensation 
money under the Civil Procedure Code : A I B 
1933 Bom 187, Bel. on. [P 67 0 2} 

Kundanmal Dayaram — for Appellant. 

Manghanmal Bhojraj —for Respondents. 

Davis J, C» — This is an appeal against 
a judgment and decree of the Assistant 
Judge of Sukkur, who by that judgment 
confirmed a judgment of the Subordinate 
Judge of Eohri, who dismissed the plain¬ 
tiff’s suit for a declaration that they were 
entitled to a sum of Rs. 1134 being a part 
of the compensation paid by Government 
for the acquisition for the purpose of the 
Barrage of a certain Survey No. 309, 
owned by one Faiz Muhammad. The plain, 
tiffs claim to derive their title as the 
assignees of the three daughters of this 
Faiz Muhammad. 

Now, the judgments of the lower Courts 
proceeded, generally speaking, on the basis 
that as the assignees of the daughters were 
made parties to the land acquisition pro¬ 
ceedings and their claim to a share of the 
compensation was adjudicated upon in 
these proceedings, they had no right to 
bring a separate civil suit; their remedy 
lay in an appeal against the order of the 
Court rejecting their claim to part of the 
compensation. But against this view it is 
urged in appeal that these three daughters 
were not in effect parties to the proceedings. 
It is true they appeared and that by con¬ 
sent the assignment to the assignees was 
recognized, but so far as they were con¬ 
cerned nothing more was done; there 
was no adjudication upon their claim: 
therefore a remedy lay open to the assignees 
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outside the Act by reason of Proviso 3 to 
Seo. 81, Land Acquisition Act, and they 
oould bring this suit and were entitled to 
an adjudication by a Oivil Court. It would 
appear that in these proceedings some 
doubt arose as to whether the Collector 
had referred the case to the District Court 
under Sec. 18 or under Sec. 30, Land 
Acquisition Act. 

The learned appellate Judge appears to 
have been of the opinion that if the refer¬ 
ence was under Section 30 of the Act, 
then the suit would not lie, but if the 
reference was under S. 18, the suit would 
lie. But we do not think that the question 
whether the reference is made under S. 18 
or S. 30 is in this case decisive; for, while 
it may be said that under S. 18, it must be 
clear that the party objecting was before 
the Court because a reference is made to 
the Court by the Collector at the instance 
of that party and the reference under S. 30 
is made by the Collector at his own in¬ 
stance, yet the same principle applies in 
each case, this principle being that parties 
to these proceedings are parties to proceed¬ 
ings under a special Act; special tribunals 
have been constituted under the Act to deal 
with the matters for which the Act legis¬ 
lates, and it is in proceedings before these 
tribunals and not by civil suits that the 
claims of and disputes between the parties 
are to be settled. For instance, in this ease, 
though it may be said that there was a 
question of doubt as to whether when the 
order of reference was made by the Collec¬ 
tor it was made under S. 18 or S. 30 of 
the Act, yet if it was made under S. 18, it 
is clear the daughters of Faiz Mahomed 
were claiming a share in the compensation; 
their claim was mentioned in the order of 
reference; they did not accept the Collec¬ 
tor’s order as to apportionment, so that 
when they and their assignees were present 
and put forward their claims before the 
Court and the assignment by consent was 
recognized by the Court and orders were 
passed upon their claims, the provisions of 
S. 31 would apply to all present and par- 
ties to the proceedings and the fact that it 
is a matter of some doubt whether the 
order was made under Sec. 18 or Sec. 30 
appears to us to be a matter of minor 
importance. In fact it would appear that 
the order of reference was to fall as to part 
under B. 18 and as to part under S. 30. 
And under B. d3 of the Act, the provisions 
of the Code Procedure, so far as 


they are not inconsistent with the Act, 
apply to proceedings under the Act before 
the Court. 

Therefore it appears to us, it was compe¬ 
tent to the Court when the compensation 
money was sent by the Collector to the 
Court for the Court to consider the claims 
of parties, who appeared before it and made 
their claims and whose claims were men¬ 
tioned in the order of reference by the 
Collector and who had nob accepted the 
'Collector’s award. The case in 25 All 133^ 
is an authority for the procedure adopted 
by the learned Judge in this case. In that 
case a person claiming to be entitled to 
part of the compensation by reason of his 
title by adverse possession was joined as a 
party by the Court on a reference by the 
Collector under S. 30, though that person 
had not hitherto intervened in the pro¬ 
ceedings and we can see in principle no 
difference if the order of reference was 
made under S. 18 or S. 30. But it is urged 
by the appellants that when the assignees 
of the three daughters did apply to the 
Court for the payment to them of the 
share of the daughters and their claim 
was rejected, they could not have appealed 
because, under the authority of the Privy 
Council in the case in 45 Mad 320,^ an 
appeal would lie under S. 54, Land Acqui¬ 
sition Act, only against an award and not 
against an order dealing with the distribu¬ 
tion of money between the different claim¬ 
ants. Bub this aspect of the case has been 
dealt with in a judgment of the Bombay 
High Court in 35 Bom L E 276,* in which 
it was held that there is nothing in the 
judgment of the Privy Council which 
would exclude an appeal from an order 
relating to the distribution of compensation 
money under the Civil Procedure Code. 
Baker J. said : 

The provisions of Sec. 54, Land Acquisition Act, 
are subject to the provisions of the Code of Civil 
Procedure, 1908, and although the order determin¬ 
ing the rights of the parties is not, in vievr of the 
Privy Council judgment, an award, it is certainly 
a decree or of the nature of a decree and an appeal 
would lie against it. That is the interpretation 
which has been put on the Privy Council judg- 

1. Kishan Chand v. Jagannath Prasad, (1902) 25 
All 133=1902 AWN 218. 

2. T. B. Ramohandra Bao v. A. N. S. Bamchan- 

dra Rao, (1922) 9 A I R P 0 80=67 1 0 408= 
45 Mad 820=49 I A 129 (P C). 

8. Baghunathdas Harjivandas v. District Super¬ 
intendent of Police, Nasik, (1933) 20 A I B 
Bom 187=67 Bom 814=35 Bom L R 276. 

4. Y^katareddi v. Adinarayana Rao, (1929) 16 
AIR Mad 351=119 1 0 42=52 Mad 142=66 
M L J 357. 
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xxiout in 52 142.^ It would be extraordinary 

if, without special words to that effect, the Legis- 
lature had deprived the parties, who dispute the 
apportionment of the compensation, of the appeal 
which they had under Section 39 of the old Act. 

Therefore ■when the assignees who became 
parties to these proceedings as assignees of 
the daughters and who had appeared before 
the Court when the order of 28th Novem- 
her 1929 was passed, applied on 26th 
March 1931 for their share of the compen- 
sation money and their claim was rejected, 
then it was clearly open to them to appeal 
against the order as a decree. This they 
did not do, and therefore it must be said 
that that order rejecting their claims stands. 
That being so, we do not see how it can be 
said that they can come in under Proviso 3 
to S. 31 (2) of the Act. It appears to us to 
bo intended to apply to persons who are 
not parties to proceedings under the Act 
and whose claims were not the subject of 
an adjudication under the Act. It cannot 
be said that the plaintiffs who are the 
assignees of the daughters are strangers to 
the proceedings under the Land Acquisition 
Act and can come in under Proviso 3 to 
sub-s. (2) of S. 31 of the Act. Their claim 
has been adjudicated upon by the Court 
within the meaning of the ruling of the 
Privy Council in 45 Mad 320,^ which makes 
it clear that adjudications by the appro* 
priate Tribunal under this Act are as much 
subject to the principle of res judicata as 
adjudication by Courts under the Civil 
Procedure Code. We think therefore the 
lower Courts were right when they dis¬ 
missed the plaintiffs’ suit and we think this 

appeal must be dismissed with costs. Order 
accordingly.^ 

D.s./r.k. Appeal dismissed. 
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Davis J. C. and Tyabji J. 

Mt. Wazir Begum wlo Ghulam Nahi^ 
and others — Appellants. 

V. 

Mt. Dadan wjo Ghulam Mussain^ and 
others — Respondents. 

Second Appeal No. 31 of 1936, Decided on 
23rd September 1938. 

(a) De^han Agriculturists Relief Act (17 of 
1879)t S. 22— General words in surety bond 
that if amount of bond was not satisfied 
surety’s property would be liable, held could 
not be construed to create mortgage or charge. 

The marginal note to Sec. 22 refers to property 
specifically pledged. The marginal note however 
IS not part of the Act but so long as the word 
specifically’ is emphasized, it makes little or no 


difference whether immovable property is specifi. 
cally mortgaged or charged. The deeds have to be 
properly stamped and registered and a Court is not 
likely to construe a surety bond with an eight 
anna stamp as constituting a specific mortgage or 
charge upon immovable property. [P 69 0 1 • 

P 70 0 1] 

A surety bond provided, “if the amount of the 
bond according to its terms is not satisfied from 
the surety, I, my property, and my heirs are and 
shall remain liable.” This was followed by a 
statement that the surety had a large well-known 
building which was without incumbrance : 

Held that this general statement occurring in a 
bond of this nature could not fairly be construed 
as intended to create a mortgage or charge. It 
created only a personal liability. The statement 
meant nothing more than evidence of the surety’s 
solvency : 34 Mad 47, Disting. ; AI R 1933 Bom 
298, Ref. [P 70 0 1] 

(b) Dekkhan Agriculturists Relief Act (17 of 
1879), Sec. 22—Judgment-debtor non-agricul¬ 
turist Decree sought to be executed against 
his legal representative who is agriculturist — 
Latter can take advantage of S. 22. 

Under S. 22, as it stands, it matters not what is 
the status of a defendant when the decree was 
passed against him. Once it is shown that the pro¬ 
perty to be attached or sold is the immovable pro¬ 
perty of an agriculturist not specifically pledged, 
the Section applies and the property is protected. 
S. 22 should be read as it stands, to mean what it 
says, and to protect agriculturists, whether judg¬ 
ment-debtors or the legal representatives of judg¬ 
ment-debtors in the possession of their lands. Hence 
even if the judgment-debtor is non-agriculturist, 
his legal representative who is an agriculturist can 
take advantage of S. 22 when the decree is sought 
to be executed against him by attachment of pro¬ 
perty in his possession '.AIR 1930 Sind id; 
AIR 1929 Sind 209 and AIR 1925 Sind 49 
(F B), Rel. on', AIR 1921 Sind 29, Expl. 

[P 70 0 I, 2; P 71 0 1] 

(c) Dekkhan Agriculturists Relief Act (17 of 
1879), Sec. 22 — Appellate Court should not 
give direction to Collector in absence of such 
application before lower Court. 

Section 22 does not contemplate that the 
Appellate Court should give directions to the Col¬ 
lector when no such application under that Sec¬ 
tion was before the lower Court. [P 71 0 1, 2] 

Kimatrai Bhojraj — for Appellants. 

Fatehchand Assudomal — 

for Respondents. 

Davis J. C* — This is a second appeal 
against the order of the Assistant Judge at 
Sukkur dismissing summarily an appeal 
against an order of the Joint Subordinate 
Judge at Shikarpur dismissing the execu¬ 
tion application of the appellant against 
the respondents who are the heirs of one 
Ghulam Hussain, who stood surety for the 
judgment-debtor in a partition suit to which 
the respondents were parties. Before the 
Subordinate Judge the liability of this Ghu¬ 
lam Hussain as a surety was disputed. It 
was argued that he merely attested the 
bond, but this argument the Subordinate 



and against whom the appellants have re* 
covered only some Es. 900 in satisfaction 
of their decree. The surety bond was for 
Es. 3000. We have not however \n this 
appeal to consider the question as to whe. 
ther Ghulam Hussain was a surety under 
the bond. This is decided, but the Subor¬ 
dinate Judge dismissed the execution appli¬ 
cation against his legal representatives on 
the ground that it was proved that they 
were agriculturists, no immovable pro¬ 
perty had been specifically mortgaged; Ghu¬ 
lam Hussain was only liable personally 
under the bond. In appeal before us it has 
been argued that the immovable property 
was specifically mortgaged or charged under 
the bond, and that if it was not, then the 
property of Ghulam Hussain, who admit¬ 
tedly was not an agriculturist, was not the 
immovable property of an agriculturist 
■within the provisions of Sec, 22, Dekkhan 
Agriculturists Relief Act, in the hands of 
his legal representatives who are admittedly 
agriculturists. 

This question of whether by the surety 
bond Ghulam Hussain specifically mort- 
gaged his immovable property was not dis¬ 
cussed in the judgment of the Subordinate 
Judge, and we have no doubt the reason is 
that it was not considered at the time that 
this argument could be accepted by a Judge 
familiar with the practice of the Subordi¬ 
nate Courts. It is now hoped that we, per- 
haps less familiar with the practice of 
Subordinate Courts, will read into the 
surety bond the intention to mortgage the 
surety’s immovable property which inten¬ 
tion we have no doubt was not at the time 
present to the minds either of the judg. 
ment-creditpr or the surety himself. It is 

true that in the bond occur the words 
if the affiount of the bond according to its terms 
is not satisfied from the surety, my property 
and my heirs are and shall remain liable, 

but this general statement occurring in a 
bond of this nature cannot fairly be con¬ 
strued as intended to create a mortgage or 
charge. The statement of fact which follows 
that the surety has a large well-known 
building in Shikarpur which is without 
incumbrance, appears clearly to us to mean ' 
nothing more than that this is evidence of 
the surety’s solvency. To any one familiar 
with the practice in subordinate Courts to 
isuggest that a bond of this nature is intend- 
led to ornate any a personal liability 


indicate the serious nature of the transac¬ 
tion into which it is proposed to enter. 
The learned advocate for the appellant 
has relied on the case in 34 Mad 47,^ where 
it is pointed out that a distinction must be 
drawn between wideness and indefiniteness 
of language and that where it appears that 
the proper construction of a document is not 
that the property generally of the party but 
some specific property is made liable, a 
charge is created. Bub the facts of that cose 
are clearly different. That was no case of a 
surety bond bub of a deed drawn up between 
the two parties to a partition deed and 
property specified in the schedule was to 
be made liable for the payment of money 
under the partition deed. It is true that 
later in the judgment the learned Chief 
Justice appears to doubt the ruling in 3 
Mad 35® where it was held that a promise 
to pay out of the debtor’s property indefi¬ 
nitely did not create a charge, but if, as 
the learned advocate for the appellants 
argues, surety bonds as well as pleadings 
being documents are not to be construed 
too strictly, according to the well-known 
ruling of the Privy Council, but the real 
meaning, purpose and intention of the par¬ 
ties is to be ascertained, then the construc¬ 
tion of this surety bond must certainly be 
that it is a mere personal undertaking and 
not a mortgage or charge of immovable 
property. 

The learned advocate also relied on the 
case in 35 Bom L R 588® to prove that 
in this case, by these general words, a 
mortgage within the meaning of Sec. 22, 
Dekkhan Agriculturists Relief Act, 17 of 
1879, was created. The material part of 
S. 22 is as follows : 

Immovable property belonging to an dgricul- 
turist shall not be attached or sold in execution 
of any decree or order passed ■whether before or 
after this Act comes into force, unless it has been 
specifically mortgaged for the repayment of the 
debt to which such decree or order relates, and 
the security still subsists. For the purposes of any 
such attachment or sale as aforesaid standing 
crops shall be deemed to be moveable property. 

The words used seem in themselves pre¬ 
cise enough, but as Broomfield J. pointed 
out the marginal note refers to property 

1. ManickamV. Audinarayana,(1910) 34Mad47= 

6 10 917=20 M L J 407 =(1910) M W N 568. 

2. Bheri Dorayya v. Ramayya, (1881) 3 Mad 35. 

3. Manekchand Ramchand v. Ganeshlal Govar- 

dhan, (1938) 20 A IR Bom 298=145 I 0 582 

=36 Bom L R 688. 
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is to suggest what is known to be untrue. 
There is also no registered and stamped 
deed which to residents in the mofussil 
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specifically pledged. Broomfield J. said : 

^ As to the construction of S. 22, the first question 
IS whether the Dekkhan Agriculturists Relief Act 
intended to draw a distinction between a mortgage 
in the strict technical sense and a charge. In S.70 
no doubt both words are used. But in S. 56 the 
word charge’ is apparently used in a sense where 
It would include a mortgage and it may be men- 
tioued that the side-note to S. 22 itself uses the 
word pledged’ as equivalent to mortgaged. Before 
the Transfer of Property Act was passed no clear 
distinction was drawn between mortgages and 
charges, as was pointed out in U Cal 730.^ On the 
argument addressed to us I am of opinion that the 
lower Court was right in holding that the words 
speci6cally mortgaged’ in S. 22 need nob be con¬ 
strued m a technical sense and would apply to a 
specific charge such as we have in this case. 

The marginal note however is not part 
of the Act but so long as the word "speci¬ 
fically ^ is emphasized, it appears to us to 
make little or no difference whether immo¬ 
vable property is specifically mortgaged or 
charged. We imagine, it will be found in 
most cases in practice to be a distinction 
without a difference. The deed will have 
to be properly stamped and registered and 
a Court is not likely to construe a surety 
bond with an eight anna stamp as consti¬ 
tuting a specific mortgage or charge upon 
immovable property. As however we find 
that there was no intention specifically to 
charge the immovable property mentioned 
in the surety bond as evidence of solvency, 
and that no such charge was created, this 
point of difference is of no importance. 

The next point taken is that as Ghulam 
Hussain was not an agriculturist and the 
decree was passed against the legal repre. 
sentatives who are admittedly agriculturists 
they cannot take advantage of the Section.’ 
land reliance has been placed upon a judg¬ 
ment of a Bench of this Court in 15 S L R 
47. Now the long and learned arguments 

Q ® oointerpretation of this 
^ 22 have more than ever convinced us 
that it was not the intention of the Legis¬ 
lature that there should be read into the 
simple words of this Section, and, indeed, 
other Sections of the Act, those subtleties 
and niceties of legal argument which so 
delight the lawyer. The language of this 
enactment, Broomfield J. remarks, is noto- 
riously difficult to construe, but, we 
think, that difficulty might bo lessened if 
It is remembered that the Act was intended 
to be a simple Act for simple men to achieve 
a simple but to th em a vital purpose, the 

^30 Bf^ 

6. Choitram Kaliandas v. Lalbux, (1921) 8 A I R 
Sind 29=63 IC 310=15 S L R 47. 
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preservation to an agriculturist of his land. 
It is true that the definition of "agricul¬ 
turist” is so wide as to let in men who are 
not agriculturists in the ordinary sense of 
the word. They are not tillers of the soil 
or farmers as the word is understood in 
some other countries, and S. 22 refers to 
immovable property generally, not simply 
to agricultural lands, but these are faults 
remediable by the Legislature if it so 
wishes, and it may be that it was thought 
better to err on the safe side to make the 
words of the Act so wide and general in 
their meaning as to make certain that the 
Act would not fail in its purpose by reason 
of any restrictions or qualifications on thei 
words or general purport used. Reading! 

5. 22 as it stands, there would seem little 
difficulty in deciding that it matters not 
what is the status of a defendant when the 
decree was passed against him. S. 22 says: 

Immovable property belonging to an 
agriculturist shall not be attached or sold in 
execution of any decree”, and once it ia 
shown that the property to be attached or 
sold is the immovable property of an agri¬ 
culturist not specifically pledged, one would 
think that there was little difficulty in 
deciding that the Section applied and the 
property is protected. This appears the 
simple and straightforward interpretation 
put upon the Section by Sir Norman Mac¬ 
Leod in 28 Bom L R 656® at p. 658, when 
he says : 

It seems obvious, then, that under S. 22 the 
important question is whether the property sought 
to be attached belongs to an agriculturist at the 
time of the attachment, and, then, it would be 
open to the person against whom execution is 
sought to plead that as he was an agriculturist, 
the property could not be attached, although at 
the time the decree was passed, nothing was said 
as regards his status as an agriculturist. 

In A I R 1926 Bom 140^ Sir Norman 
MacLeod decided that the legal representa¬ 
tives of a deceased agriculturist could prove 
that they were agriculturists so as to free 
the immovable property of the judgment- 
debtor in their hands from attachment, 
though he added a proviso that the appli¬ 
cant would have to prove that he also was 
an agriculturist at the time of the decree. 
But this Court in A I R 1930 Sind 16® 
decided that the legal rep resentative of the 

6. Balkrishna Tulsidas v. Sarupchand Purshot- 
tamdas, (1926) 13 A I R Bom 389=95 I 0 
1017=28 Bom L R 656. 

7. Shidraj v. Renaki (1926) IS A I R Bom 140 
=92 I 0 554=27 Bom I. R 1490. 

8. Showkomal v. Jagatmal, (1930) 17 A I R Sind 
16=118 I 0 221. 
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3 udgni 6 nfe-d 0 btor is sntitled to plead and 
dead evidence to prove that he is an agri¬ 
culturist even though the judgment-debtor 
had already raised the plea, and it vpas 
decided that he was not an agriculturist. 

In 18 S L R 19® a Full Bench of this 
Oourt decided that a debtor could in execu- 
"tion proceedings raise the plea that he was 
*n agriculturist, and it was not necessary 
-lor him to show that he was an agricul¬ 
turist at the date of the suit or the decree. 
The advocate for the appellant argues that 
an agriculturist may raise the plea and 
.prove that he was an agriculturist and yet 
not be entitled to the privileges of an agri- 
< 5 ulturist under the Act. W e can see no 
•force in this argument. It is unreasonable 
to suggest that the Legislature intended 
'that a person could prove himself an 
«ulturist under an Act and yet be denied 
the appropriate protection the Act was 
untended to give. 

The case in A I B 1930 Sind 16,® above 
-referred to, the case in A I ^19^ Sind 
209^® therein referred to, and the lJull 
Bench case in 18 S L B 19® make it clear 
that this Court has taken the view that 
S. 22 should be read as it stands, to mean 
what it says, and to protect agriculturists, 
whether judgment-debtors or the legal re- 
presentatives of judgment-debtors in the 
possession of their lands. 
placed for the appUcant upon 15 
■but all that that case decided was that the 
land of the judgment.debtor, an agricul¬ 
turist, in the possession of his legal repre¬ 
sentative also an agriculturist is within the 
second clause of S. 22. It is true that this 
.judgment is differed from by the Bombay 
High Court for good reasons given m 
Bom L R 320,^^ and it may be necessary 
^io refer the decision of this Court in 16 
'SLR 47® to a Full Bench at some future 
date, but we do not think wo can in this 
appeal pass any order under the sewnd 
.part of S. 22. No application for a direc- 
tion to the Collector was before the lower 
Oourt at all, no order was passed by the 
Oourt on such an application, and we do 
not think that S. 22 contemplates that the 
Appellate Court should give directions to 
■the Collec tor when no such application 

9. Hariomal v. Hazarising, (1925) 12 A IB Siod 
49=78 I 0 683=18 8 L R 19 (P B). 

J.O. Godomal Jethanand v. Bulchand Gomakn- 
das, (1939) 16 A I E Sind 209=119 1 0 643. 
ill Matkuradas Tuljaram v. Mahadu Maruti, 
(19^ ha I R 238=127 J 0 207=32 
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under that Section was before the loiter 
Court. We think therefore the appeal mist- 
be dismissed with costs accordingly. \ 
d » s ./ b . k , App&dl disiTii&s€d*\ 
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DAVIS J. C. AND Weston J . 

Azizuddin B, Faruqui 

V. 

Emperor I 

Criminal Revn. Appln. No. 117 of 1938 
Decided on 5th July 1938, against order d 
First Addl. Sess. Judge, Hyderabad D/- 9tB 

March 1938. , . j* u li 

Criminal Trial— Revision—Jurisdiction should 
be used sparingly—Careful and proper order oB 
trying Magistrate should not be interfered wilh| 
merely on conflict of views upon evidence. 

Jurisdiction exercised in revision is an extra¬ 
ordinary jurisdiction and is to be us^ 
exceptional cases and sparingly and S. 4db 

with S. 435, 0rimiiia,l P. 0. [P 72 0 12] 

A Sessions Judge should not usurp the jurisdic¬ 
tion conferred by law upon a Magistrate and 
should not interfere with a careful and fairly 
proper order of a Magistrate merely because the 
Sessions Judge takes a different view upon the 
evidence from that of the trying Magistrate, when 
the view taken by the Magistrate is 
all circumstances of the case : 15 Cal 
9 All 52 ; 32 Mad 220 and AIR 1916 S%nd J,6f 
Disting.; AIB 1935 Bom 137, Bel. ^ 

D. N. O’Sullivan — for Applicant. 

Partabrai D. Punwani, Advocate-General 

— for the Grown. 

Davis J. C.—This is an application in 
revision against an order of the First Addi¬ 
tional Sessions Judge of Hyderabad, who 
ordered under S. 436, Criminal P. G., a 
farther inquiry into a complaint of an 
offence under S. 409, I. P. 0., made by the 
opponent, one Haji Shah Nawaz Pirzada, 
against the applicant one Azizuddin Rahi- 
muddin Faruqui, who was a Deputyj 
Educational Inspector for Mahomedaq 
Education, Hyderabad. The subject of thfl 
offence alleged was a carpet and it was tm 
case of the complainant that the presea 
applicant who was then the accused hai 
committed criminal breach of trust of thl 
carpet in that he had substituted for tj| 
good carpet a bad carpet, which was thj 
in the office. As this appeared a dispute! 
a somewhat unusual nature for a Crimii 
Court, the City Magistrate at Hyderab 
ordered a preliminary inquiry and he hi 
self examined 10 witnesses with wip 
evidence he has very carefully dealt, p 
he cam© to the conclusion that it p® 
not possible upon the evidence as it M 
recorded before him that the accused 
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be convicted of the offence alleged; for, 
fiially, after considering all the evidence 
h came to the conclusion that the substi- 
t tion of this bad carpet for the good carpet 
alleged by the complainant rested upon 
le evidence of the peon named Soman, so 
ar as it implicated the accused, and that 
his peon Soman had given evidence in a 
lepartmental inquiry which was incon¬ 
sistent with the evidence which he gave 
before him and upon which the learned 
Magistrate was asked to rely. He thereupon 
dismissed the complaint under S. 203, 
Criminal P. C., and the matter then went 
in revision before the Additional Sessions 
Judge, who took a different view of the 
evidence, coming to the conclusion that 
there was sufficient, indeed overwhelming, 
evidence upon which the accused could be 
convicted and he directed a further inquiry 
not by the same Magistrate but by the 
Histrict Magistrate himself, or some com¬ 
petent Magistrate subordinate to him other 
than the City Magistrate. 

The learned Additional Sessions Judge in 
his order referred to a case wherein he 
found authority for ordering further inquiry 
into a case upon the same facts. He also 
referred in his order to a case which was 
authority for the statement that the mere 
fact that an accused person had been 
exonerated in a previous departmental in¬ 
quiry was not sufficient ground for dismissal 
of a complaint and with these two authori¬ 
ties and the statements based upon them 
we find it quite unnecessary to disagree ; 
but,_ we do not think that the learned 
Additional Sessions Judge sufficiently ap. 
preciated the fact that when he was acting 
under S. 436, Criminal P. C., he was 
exercising a jurisdiction that must be used 
sparingly and that was a jurisdiction in 
revision. It is true that the words of 
S. 436, Criminal P. C., are so wide that it 
might be said that the Sessions Judge has, 
without any limitation, power to order a 
further inquiry into a complaint that has 
been dismissed or into the case of a person 
accused of an offence who has been dis¬ 
charged. But a 436 must be read with 
S. 435, Criminal P. C., and the limitations 
within which jurisdiction in revision is to 
be exercised, are indicated by the words of 
sub-s. (l) itself. It is true these words are 
T7ide but they again are limited in their 
(application by the fact that jurisdiction 
jexercised in revision is an extraordinary 
Ijunsdiction and that that jurisdiction is to 


be exercised only in exceptional cases andf 
sparingly. S. 435, sub-s. (l) is as follows :| 

455. (2) The High Court or any Sessions Judge 
or District Magistrate or any Subdivisional Magis¬ 
trate empowered by the Local Government in this 
behalf, may call for and examine the record of 
any preceding before any inferior Criminal Court 
situate within the local limits of its or his juris* 
diction for the purpose of satisfying itself or him¬ 
self as to the correctness, legality or propriety of 
any finding, sentence or order recorded or passed, 
and as to the regularity of any proceedings of such 
inferior Court, and may, when calling for such* 
record, direct that the execution of any sentenco- 
be suspended and, if the accused is in confinement, 
that he be released on bail or on his own bond 
pending the examination of the record. 

Now the words with which we are ■ 
chiefly concerned in that sub-section are 
as to the correctness, legality or propriety 
of any^ finding, sentence or order,” and it 
is obvious that a Court should interfere- 
only when it finds that the order is incor¬ 
rect, illegal or improper. Ifc is not intended 
by that sub.section that a Sessions Judge 
should, for instance, usurp the jurisdiction 
conferred by law upon Magistrates and 
that he should interfere with an order of a 
Magistrate which may fairly be deemed a' 
proper order, merely because the Sessions 
Judge does take a different view upon the 
evidence from that of the trying Magis. 
trate. In short, it is not sufficient in itself 
for there to be conflicting views between 
the Sessions Judge and the Magistrate as 
to the truth of what the witnesses say to 
justify interference by the Sessions Judgo- 
with the order of the Magistrate; and, 
although there is authority for the state¬ 
ment that a Sessions Judge may send a case • 
back for further inquiry upon the same 
evidence that does not, we think, mean 
that the Sessions Judge should send the- 
case back for further inquiry upon the evi¬ 
dence merely because the Sessions Judge 
differs from the view of the trying Magis¬ 
trate, the view of the trying Magistrate 
being a reasonable view in all the circum- . 
stances of the case. Eeference may be made 
to the case in 15 Cal 608,^ the case in 9 All 
52,^ the case in 32 Mad 220® and the case¬ 
in 10 S L E 68* in support of the state¬ 
ment that a Sessions Judge or District- 

1. Hari Dass Sanyal v. Saritulla, (1888) 16 Cal 
608 (F B). 

2. Queen-Empress v. Chotu, (1887) 9 All 62= 

1886 AWN 281 (P B). 

3. Narayanaswamy Naidu v. Emperor, (1909) 32- 

Mad 220=1 I C 228=19 M L J 167. 

4. Begraj Basharam v. Emperor, (1916) 3 AIR. 

Sind 63=35 I 0 525=17 Cr L J 349=10-- 
S L R 68. 
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Magistrate has jurisdiotion to direct a fur¬ 
ther inquiry or rehearing upon the same 
materials which were before the Subordi¬ 
nate Magistrate, though there is no further 
evidence forthcoming. But we do not think 
one of those cases is authority for the state, 
ment that any such further inquiry or re¬ 
hearing is justified when the order of the 
Magistrate upon the evidence appears a 
reasonable order. In a recent case in the 
Bombay High Court, 59 Bom 125,® where 
the Court considered the powers exercisable 
under S. 437, Criminal?. C., Eangnekar J. 
in his judgment refers to the powers exer¬ 
cisable under Ss. 436 and 437, Criminal 
?. C., in the following words: 

Now there is some distinction between these 
two Sections and it is this. S. 486 provides that 
the Sessions tTudge can set aside an order of dis” 
charge and order further inquiry when he is acting 
in the exercise of his revisional jurisdiction where¬ 
as S. 437 provides that he can make an order of 
commitment when the accused was improperly 
discharged. The question then arises whether there 
is any real distinction between the revisional 
jurisdiction of the Sessions Judge when he acts 
under S. 436 and when he acts under S. 437. One 
thing is clear and that is the action to be taken 
under both the Sections by the Sessions Judge 
when he considers that interference is necessary is 
only in the exercise of his revisional jurisdiction. 
It is not easy to understand why the Legislature 
has used the words “improperly discharged” in 

S. 437. The learned Government Pleader argues 
that in spite of the use of this expression there is 
substantially no difference between Ss. 436 and 
487 as to the jurisdiction of the Sessions Judge in 
revision as to orders of discharge made by the 
Court holding an inquiry under Ch. 18, and lam 
ixxcliD^ to agreo with this contention I think 
what is meant by this particular expression is 
nothing more than what Mr. Justice Crowe said 
in 27 Bom 846 to which I have referred, in these 
words at page 88 : 

‘The next point which arises is whether the order 
of discharge was illegal or incorrect or otherwise 
improper, i. e. was it wrong on the merits?' 

' Confining myself to the order of discharge fall, 
ing under S. 437, the position seems to me that_ in 
a case triable exclusively by the Court of Session 
the Sessions Judge can set aside the order and 
commit the accused for trial (1) when he considers 
that the charge was not groundless, and (2) when 
he considers that there are sufficient grounds for 
commitment, both on facts and on legal grounds, 
or even when the proceedings before the inferior 
Court were not regular, and that is the meaning 
of the expression ‘‘improperly discharged.’’ This 
then being the extent and scope of the revisional 
jurisdiction of the Sessions Judge, it is difficult 
to see how it can be said that an order of dis- 
charge made by a Magistrate after hearing all the 

6. Bamchandra Babaji v. Emperor, (1936) 22 
AIR Bom 137=1935 Or 0 288=155 10 101 
=36 Ct L J 643=59 Bom 126=37 Bom L R 
16 (F B). 

fi.Bm^rorv, Varjivandas, (1903) 27 Bom 84= 
4 Bom L R 779« 


evidence for the prosecution ought not to be 
aside unless “the order is perverse or manifesty 
unreasonable and inconsistent with an bonec 
appreciation of the evidence by the Court.” Na 
is there, with sincere respect for Broomfield J.,ani 
warrant for the proposition the learned Judge laic 
down in 57 Bom 480^ in these words (page 440) : \ 

'The question whether it ought to be set asida 
in revision depends on whether it is a reasonablej 
order the criterion being, not whether the revising 
Court agrees with it, but whether it is rational in 
the sense that it cannot be fairly described as 
perverse or manifestly contrary to the evidence.’ 

Having said this there are some points to which 
I might usefully refer. The first is that this Court 
has always held that the power in revision has to 
be used nob freely but sparingly, not as if the 
revising Court is sitting in appeal from a judg¬ 
ment of the lower Court. That rule is good enough 
for the guidance of the High Court, and a fortiori 
I think that rule is binding on all subordinate 
Courts, 

Now we are not concerned here in a case 
under S. 437, Criminal P. 0., where the 
Magistrate has merely to consider whe. 
ther there is sufficient evidence to commit 
or not, because we are not concerned here¬ 
with a case where the accused is to be- 
committed to the Court of Session, but we 
are concerned with a case under S. 436, 
Criminal P. C., and though it may be said 
that it is wrong to say that a revising 
Court will not interfere with such an order 
unless it can he fairly described as perverse 
or manifestly contrary to the evidence, it 
is, we think, clear that the Court will not. 
interfere with a reasonable order made by 
a Magistrate in the exercise of his jurisdic¬ 
tion and that it will not interfere unless it 
is satisfied that the order is an unrea. 
sonable order, though it may not be neces¬ 
sary or proper to describe that order as- 
perverse or manifestly contrary to tho 
evidence. S. 435, Criminal P. C., as we 
have pointed out, refers to the correctness,, 
legality or propriety of the order and if wo 
use the word ‘ an improper order” instead 
of “an unreasonable order” it makes little- 
difference because it means much the same 
thing within the meaning of the Section. 

Now looking at the order of this Magis¬ 
trate in this light remembering that we 
are exercising jurisdiction in revision as 
was the Additional Sessions Judge exer¬ 
cising jurisdiction in revision and which 
revisional jurisdiction is to be sparingly 
exercised, we find that the learned Cit^ 
Magistrate has very carefully considered 
all the evidence that was led before him| 

7. Parasharam Bhika v Emperor, (1933) 2| 
AIR Bom 168=1933 Cr 0 470=148 I C 28j 
= 34 Or L J 564=57 Bom 430=35 Bom L J 
245. 
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Ee examined all the eight witnesses first 
ated by the complainant, and two more 
vhose evidence he considered necessary in 
.he interests of justice. The Magistrate exa¬ 
mined even two witnesses whom the com- 
plainant had named but whom he did not 
wish finally to be examined, as he thought 
their evidence might be of some use to the 
Court. The Magistrate then goes on to 
refer to the departmental enquiry, not 
making it in any way a basis for the dis¬ 
missal of the complaint, but because pre¬ 
vious statements were made by witnesses 
in that departmental inquiry which state¬ 
ments the Magistrate had to compare with 
their later statements made before him. 
He considered the evidence of those wit¬ 
nesses who said that a carpet then in the 
office of the Deputy Educational Inspector 
was not the good carpet they had seen. 
Two of these witnesses were assistants to 
the Deputy Educational Inspector and two 
were managers of a Mulla School. They 
were, as the learned Magistrate pointed out, 
not members of the office but visitors. Then 
the learned Magistrate refers to the evi¬ 
dence of the Head Clerk. That witness appa¬ 
rently said that the carpet had been changed. 
Then the peon Soman gave evidence and 
his evidence really most seriously impli¬ 
cated Mr. Paruqui because it was he who 
said that the good carpet was taken away 
to a certain bungalow by him and another 
carpet was left in the office by another 
peon. Then the Magistrate points out that 
the head clerk and Soman had made differ¬ 
ent and confiicting statements and in the 
departmental inquiry both these witnesses 
gave explanations as to their previous state¬ 
ments which the Magistrate could not accept. 

Then he dealt with the evidence of the 
clerk of the Deputy Educational Inspector 
who stated that the carpet had not been 
substituted. This clerk apparently contra¬ 
dicted the peon Soman. Next he dealt with 
the evidence of the Deputy Educational 
Inspector. His evidence in no way support¬ 
ed the case for the complainant. Then he 
dealt with the evidence of Mr. Memon who 
was in charge of the inquiry and occupied 
a high position in the Educational Depart¬ 
ment which again was against the case of 
the complainant. Then he dealt with the 
evidence of the peon Saleh and that too 
was against the case of the complainant. 
Then finally he considers as a whole the 
evidence of the two sets of witnesses; those 
who say, the carpet is substituted and those 


who say, the carpet is not substituted and 
he prefers to rely upon those witnesses who 
belonged to the office of the Deputy Educa¬ 
tional Inspector and would be more fami¬ 
liar with the carpet and its circumstances 
than to rely upon the evidence of those who 
were visitors from time to time. Finally he 
points out that the case would ultimately 
rest upon the evidence of the peon Soman, 
because it is not sufficient to find that one 
carpet was substituted for another; to con¬ 
vict the accused he will have to find that 
the substitution was made by the accused. 
Considering then the evidence as a whole 
he came to the conclusion that the accused 
could not be convicted upon this evidence 
and he dismissed the complaint. 

But when the matter came before the 
learned Additional Sessions Judge in revi¬ 
sion he took a different view and the differ¬ 
ence merely amounted to this: that while 
the Magistrate had relied upon the state, 
ments of those witnesses who belonged to 
the office and who would be most familiar 
with this carpet and its circumstances the 
learned Judge preferred to rely upon the evi¬ 
dence of the two Assistant Deputy Educa¬ 
tional Inspectors and two Managers of 
Mulla Schools. So far as the evidence of the 
clerk Ghoithram is concerned, he does not 
appear to have set out the relevant passage 
of his evidence entirely correctly in his 
judgment; so far as the evidence of the peon 
Soman is concerned, who is the most 
important witness, the learned Judge said 
that his first statement must be deemed to 
have been made under pressure and that 
his second statement should be relied on; 
and he sent the case back for further 
inquiry with an implied order that the 
accused should be convicted; for if the 
Judge’s appreciation of the evidence was 
correct and would bind a Magistrate as 
presumably it would, it is difficult to see 
even if a charge were framed and witnesses 
for the defence were called, how a Magis- 
trate could under such circumstances in view 
of the Judge’s order, acquit the accused. 

But it is clear from these two ordem 
that there is nothing more here than a 
mere difference of opinion between the 
Additional Sessions Judge and the Magis¬ 
trate as to the credibility of the witnesses. 
It appears that it can in no way be said 
that the Judge’s appreciation of the evi¬ 
dence is more correct than the appreciation 
of the evidence by the City Magistrate: we 
need go no further than that. But having 
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gone so far, we think, it is clear that the 
learned Additional Sessions Judge when he 
interfered merely upon conflicting views of 
the evidence upon a difference of opinion, 
with an order that was a careful and rea¬ 
sonable order, did not exercise jurisdiction 
in revision sparingly and did not exercise it 
in the manner that it was intended to be 
exercised. It should be exercised, reading 
S. 436, Criminal P. 0., with S. 435, Crimi. 
nal P. C., and* as judgments of High Courts 
agree, sparingly. It is an extraordinary 
jurisdiction; it is not a jurisdiction in 
appeal. That being so, we do not think it 
will be right for us to allow the order of 
the Additional Sessions Judge to stand 
because it would amount in practice to this: 
that the case would go back to a Magis¬ 
trate practically with the direction to con¬ 
vict; the Magistrate would convict and the 
case would come in appeal and in appeal a 
Court would be bound, almost inevitably, 
to set aside the conviction and give the 
accused the benefit of the doubt, if no more. 
We cannot then see how justice or public 
interests can be served in any way by 
allowing this procedure to be followed. We 
must therefore set aside the order of the 
Additional Sessions Judge and restore the 
order of the City Magistrate. The revision 
application will be allowed accordingly. 

N.S./R.K. Application allowed. 
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Kishnomal Manghandas and others. 

Criminal Ref. No. 186 of 1938, Decided 

on 3l8t August 1938. 
t Criminal P. C. (1898), Secs. 247 and 439 
Judicial Commissioner’s Court can set aside 
Acquittal not based on merits of case. 

Judicial Oommissionet’s Court, upon an applica¬ 
tion in revision by the complainant, can set aside 
an acquittal not based on the merits of the case 
(being one under 8. 247) and order the case to pro- 
‘Ceed according to law ’.AIR 1922 Sind 22 and 
AIR 1928 Sind 176, Ezpl. and Dialing. 

[P 75 0 2; P 76 0 1] 

Partabrai D. Punwani, Advocate-General 

— for the Crown. 
Davis J. C. — This is a reference to us 


by the learned Sessions Judge of Sukkur 
who asks us to set aside an order of acquit¬ 
tal of three accused persons passed by the 
Second Glass Magistrate, Sukkur, on the 
ground that the diary of the case shows 
that the order was a most improper order, 
that the case had been adjourned time after 


time when the complainant, a woman, was 
present with her witnesses, and that on 
the one day when she was absent and 
when the Magistrate without proper notice 
to her had changed his camp, the Magis¬ 
trate took advantage of her absence and 
acquitted the accused under S. 247, Crimi¬ 
nal P. C. These briefly are the material 
facts of this case, and it is clear that if this 
Court has the power in the exercise of its 
revisional jurisdiction to set aside this 
acquittal, which was not an acquittal on 
the merits at all, hut which is an acquittal 
passed, in our opinion, most unfairly by 
the learned Magistrate, this Court should 
do so. 

But the question has been raised as to 
whether the only remedy open to the com¬ 
plainant is to move Government to appeal 
under S. 417, Criminal P. C. But we think 
it is clear that this Court has in its revi¬ 
sional jurisdiction power to set aside an 
order of acquittal but not to change it into 
one of conviction. The power of a Court to 
change a finding of acquittal into one of 
conviction appears to us to rest in its 
appellate jurisdiction under S. 423 (l) (a). 
Criminal P. C., upon an appeal properly 
made under Sec. 417, Criminal P. 0., to 
which reference is made in S. 423 (l), Cri¬ 
minal P, C., itself. But to hold that this 
Court can never, for instance, in a case 
such as this, set aside an order of acquittal, 
such an order of acquittal not being based 
upon merits of the case at all, would be to 
render Section 439, Criminal P. C., in part 
infruetuous, for we think that sub-s. (4) of 
S. 439 itself contemplates that a Court in 
the exercise of its revisional jurisdiction 
can set aside an order of acquittal as a 
Court in appeal could set aside an order of 
acquittal, for the Court in its revisional 
jurisdiction exercises with certain limita¬ 
tions the power exercised by a Court of 
Appeal; one of these limitations is that a 
Court in revision shall not convert a find¬ 
ing of acquittal into one of conviction. But 
this is not what we intend in this case to 
do, nor is it what the learned Sessions 
Judge has asked us to do. He has asked us 
merely to set aside the order of acquittal 
and order further inquiry, so that this 
complainant, a woman, who has so patient¬ 
ly and so often attended the Magistrate’s 
Camp shall be given due opportunity to 
prove her case. 

Now sub-s. (5) of S. 439, Criminal P. C., 
must be read with sub-sec. (4), and it must 
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be considered in relation to the argument 
that where the Code provides a remedy by 
way of appeal, then no remedy by revision 
lies, for sub-s. (o) of S. 439, Criminal P. 0., 
reads as follows: 

Where under this Code an appeal lies and no 
appeal is brought, no proceedings by way of revi¬ 
sion shall be entertained at the instance of the 
party who could have appealed. 

Now, we emphasize in that sub-section 
the words “at the instance of the party” 
because it was upon these words that the 
Division Bench of this Court in 15 S L R 
171^ refused to interfere on a reference by 
a District Magistrate in exercise of its 
revisional jurisdiction with an order of 
acquittal because the Court pointed out 
that Government has a right of appeal and 
that for this purpose no distinction can be 
drawn between the District Magistrate and 
Government. But we are not concerned 
here with an application in revision by 
Government at all. The applicant here is 
the complainant, a woman, and it is clear 
that she could not appeal under S. 417, 
Criminal P. C. There is a case of a Bench 
of this Court, AIR 1928 Sind 176,^ which 
in effect says that this Court will not 
interfere in revision against an order of 
acquittal when an appeal will lie under 
S. 417, Criminal P, C. That case does not 
bind us and the case then before the Judge 
was a case that had been heard and tried 
on its merits, and though we do not decide, 
as it is not necessary to decide, that S. 417, 
Criminal P. C., is equally applicable to a 
case which has not been decided on its 
merits as to a case which has been decided 
on its merits, for that point is not now 
before us, there is no binding authority of 
this Court which prevents our setting aside 
in revision an acquittal not based upon the 
merits of the case and ordering the case to 
proceed according to law. 

We think therefore that it is clear that 
we have, in exercise of our powers under 
S. 439, Criminal P. G., power to set aside 
this order of acquittal and to order the 
case to proceed from the stage which it had 
reached when this improper order of ac¬ 
quittal was passed. We therefore set aside 
the order of acquittal and order a further 
enquiry into the case to proceed and its 
disposal according to law. We think the 
case s hould be sent to the District Magis- 

1. Emperor v. Janu Fakir, (1922) 9 A I R Siad22 

=66 I 0 999=23 Cr L J 343=15 SLR 171. 

2. Emperor v. Dito, (1928) 15 A I R Sind 176= 

114 I C 110=30 Cr L J 251. 


trate, Sukkur, with a request to send it to 
any competent Magistrate other than this- 
Second Class Magistrate who has passed 
this order. Order accordingly. 

d.s./r.k. Order of acquittal set aside. 

A. I. R. 1939 Sind 76 

Davis J. G. 

Baijnathsing Attarsing 

V. 

Bmperor 

Criminal Appeal No. 106 of 1938, Deci* 
ded on 23rd August 1938, against judgment 
of City Magistrate, Karachi, D/- 31-5-1938. 

Criminal P. C. (1898), S. 35 Offence* of 
housebreaking with intent to commit theft 
and theft following it can be punished with 
separate and consecutive sentences. 

As S. 71, Penal Code, now stands and as S. 35, 
Criminal P. 0., now stands amended, they do 
not restrict the passing of separate sentences for 
house-breaking with intent to commit theft and 
the commission of theft which follows it. There 
can be no doubt that these two separate offences, 
though they form part of one transaction, can be 
punished with separate and consecutive sentences. 

[P 77 C 2) 

Jefchanand Tahilramani— for Appellant, 
Parsram Tolaram, Ag. Public Prosecutor 

— for the Crown.- 
Judgment. — This is an appeal against 
the judgment of the City Magistrate of 
Karachi, who has convicted the appellant 
of offences under Ss. 457 and 380, I. P. 0., 
house-breaking with intent to commit theft 
and theft, and sentenced him under each 
Section to six months rigorous imprison¬ 
ment, the sentences to run not concur¬ 
rently but consecutively. I admitted this 
appeal to hear arguments on the question 
as to whether S. 35, Criminal P. 0., read 
with S. 71, I. P. C., prohibited the passing 
of separate punishments for these two 
offences, and after having heard the learned 
advocate for the appellant and the learned 
Public Prosecutor, I have come to the con¬ 
clusion that there is nothing at all in law 
which forbids the imposition of separate 
sentences for house-breaking with intent to 
commit theft and for the commission of tho 
theft which follows it. 

I am nob concerned here with the ques¬ 
tion of rioting and the use of force or 
violence which is an essential part of tho 
offence of rioting. I am concerned only 
with the question of house-breaking and 
theft and the case in point which th& 
learned advocate refers me to, 5 Pat 464,^ 

1. Makhru Dusadh v. Emperor, (1926) 13 AIR 
Pat 367=96 I 0 528=27 Cr L J 976=6 Pat 
464=7 P L T 794. 
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•does not disouss the matter at any length 
«.nd refers merely to previous rulings in the 
“Weekly Eeporter, but as pointed out in 
Batanlal's Law of Crimea at p. 129, the 
Patna High Court has followed the earlier 
decisions of the Calcutta High Court before 
fieo. 35, Criminal P. C., was amended and 
■has not followed the later decision (AIR 
1925 Cal 1015®) of that High Court of 
which the substance is given in Ratanlal’s 
Law of Crimes, Edn. 13, at pp. 128 and 129. 
ITow this judgment does show that pre¬ 
vious to the amendment of S. 35, Criminal 
P. C., it was conceded that house-breaking 
with intent to commit theft and the com¬ 
mission of theft which followed, were not 
•distinct offences within the meaning of 
S. 35, and that conclusion was supported 
by the illustration, now no longer in the 
Section by reason of the amendment which 
is as follows : 

A breaks into a house with intent to commit 
theft and steals property therein. A has not com¬ 
mitted distinct offences. 

But that illustration^ is no longer in 
S. 35, nor is the word "distinct,” so that 
we are concerned now not with distinct 
offences but offences within the meaning of 
Sec. 71,1. P. C. In S. 35, Criminal P. C., 
•occurs neither the words separate nor 
"‘distinct,” but the words "subject to the 
provisions of S. 71. I. P. C.,” which were 
inserted in S. 35 by amendment when this 
illustration was omitted, bring this Section 
into relation with S. 71 and those offences 
with which that Section is designed to 
deal. What we have now bo consider is 
whether these two offences are of the 
nature of any of those described in S. 71, 
I. P. C., so that the punishment for more 
than one of these two offences is forbidden 
by that Section. Now S. 71.1. P. C., is in 
the following terms : 

Where anything which is an offence is made up 
•of parts, any of which parts is itself an offence, 
•the offender shall not be punished with the 
punishment of more than one of such bis offences, 
unless it be so expressly provided: 

where anything is an offence falling within 
two or more separate definitions of any law in 
force for the time being by which offences are 
•defined or punished, or 

where several acts, of which one or more than 
one would by itself or themselves constitute an 
offence, constitute, when combined, a different 
offence, 

the offender shall not be punished with a more 
severe punishment than the Court which tries 
bim could award for any one of such offences. 

2. Kanchan Molla v. Emperor, (1925) 12 A IR 
Oal 1015=88 I 0 997=26 Or L J 1263=41 
0 L J 568. 


It cannot be said that either the offence 
of house-breaking by night with intent to 
commit an offence or the offence of theft 
from a dwelling house is an offence made 
up of parts. The offence of house-breaking 
with intent to commit theft is complete as 
soon as the house-breaking with the neces¬ 
sary intent is committed. If an offender be 
frightened before he has committed the 
offence of theft after he has broken into the 
house with the necessary intent and runs 
away, yet he could be convicted of the 
offence under Seel 457, I. P. 0., but not of 
an offence under S. 380, I. P. 0. Moreover, 
a person can be convicted of theft from a 
dwelling house without having broken into 
that dwelling house. In fact the two 
offences are not part of one offence, as for 
instance theft and hurt are parts of the 
offence of robbery. Therefore, clearly para¬ 
graph 1 of S. 71, I. P. C., does not forbid a 
separate punishment for the offence of 
house-breaking with intent to commit theft 
and a separate punishment for the offence 
of theft to be passed. 

Then, it cannot be said, that house¬ 
breaking with intent to commit theft and 
theft fall under para. 2 of S. 71, where the 
same unlawful act is described by different 
names and the unlawful act is only one. 
Neither can it be said that the offences of 
house-breaking with intent to commit theft 
and theft combine to constitute a different 
offence, for there is no such offence com¬ 
bining house-breaking with intent to com¬ 
mit theft and the commission of theft in 
the dednitions of offences in the Penal 
Code. Therefore the last two paragraphs of 
Sec. 71,1. P. 0., also do not apply. There- 
fore, there appears nothing now in Sec. 71, 
I P. C., which restricts the power of the 
Court under S. 35, Criminal P. C., to pass 
separate and consecutive sentences for the 
two offences of which the accused has been 
convicted at the one trial. To me as S. 71, 
I. P. C., now stands and as 8. 35, Criminal 
P. 0., now stands amended, they do not 
restrict the passing of separate sentences 
for house-breaking with intent to commit 
theft and theft. There can be no doubt 
that these two separate offences, though 
they form part of one transaction, can be 
punished with separate and consecutive 
sentences. 

In this case the sentences imposed are 
sentences of six months' rigorous imprison¬ 
ment under each Section and are less than 
could have been imposed under any one of 
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the two Sections. It is said that the accused 
in this case confessed his crime and that 
apart from any question of the interpreta¬ 
tion of Sec. 35, Criminal P. G., or Sec. 71, 
I. P. C., I should direct the two sentences 
to be concurrent because the theft is a 
small one of Re. 0-8-6. Though the theft is 
a small one, the learned Magistrate has 
pointed out that little more than a month 
before, the accused was convicted of theft 
and he was released on probation of good 
conduct but he did not avail himself of the 
leniency shown except to commit this fur¬ 
ther offence soon after. The learned Magis¬ 
trate thinks that it is the only chance of 
the accused that he should be given a year’s 
rigorous imprisonment, so that he may feel 
what prison really means. I can see no 
reason to differ from the learned Magis¬ 
trate’s order or to interfere with the con¬ 
viction and sentence. The appeal is therefore 
dismissed. 

D.S./b.k. Appeal dismissed. 

A. I. R. 1939 Sind 78 

Davis J. 0. 

Badhakrishin G. Keswani 

V. 

Emperor 

Criminal Appeal No. 122 of 1938, Deci¬ 
ded on 29th September 1938, against order 
of Addl. City Magistrate, Karachi, D/- 29th 
May 1938. 

(a) Penal Code (1860), S. 211 — Magistrate 
intending to make charge against complainant 
of offence under S. 211 — Complaint which he 
holds to be false must be first verihed and dealt 
with under S. 200, Criminal P. C. 

If a Magistrate is going to make a charge against 
a person of an offence under S. 211, Penal Code, 
the complaint which the Magistrate holds to be 
false must have been verified and dealt with by 
the Court according to law, i. e. when the com¬ 
plaint is made to the Magistrate he is bound to 
take cognizance of it under S. 200, Criminal P. C., 
and to verify the complaint in the ordinary way. 
The Criminal Procedure Code does not contemplate 
that when the Magistrate has received a formal 
complaint he need not follow the procedure set out 
in 8. 200, Criminal P. C., but can straightway 
send it to the police under S. 166 (3), Criminal 
P. C., and then upon issue of B summary make a 
complaint of a false charge. The word “may*’ 
under S. 190, Criminal P. C.. does not mean that 
Magistrate may refuse to take cognizance of an 
offence upon a complaint duly made to him : 12 
Bom 161; AIR 1924 Bom 321 and AIR 1926 
Bom 284, Bel. on. [P 78 C 2; P 79 0 1] 

(b) Criminal P. C. (1898), S. 476-B—Charge 
framed against complainant under S. 211, 
Penal Code, without giving him opportunity to 
show cause why complaint should not be made 
against him — Delay in hling appeal to High 
Court against order of Magistrate held should 
be condoned. 


A. I. B. 

A charge was made against a complainant under 
S. 211, Penal Code. The complainant was however 
not given any opportunity of showing cause why 
the complaint should not be made against him. 
He knew nothing about the matter until he re* 
ceived summons from the Court to appear and 
answer a charge upon a complaint made by the 
Magistrate. As soon as he did this he applied for 
a copy of the order of the Magistrate and by that 
time his appeal to the High Court was out of time 
because more than 30 days had elapsed ; 

Meld that the delay must be condoned : AIR 
1928 Bom 64, Rel. on. [P 79 0 2l 

K. H. Nagrani — for Appellant. 

Kazi Khudabuksh, Asst. Public Prosecu¬ 
tor — for the Crown. 

Judgment. — This is an appeal under 
S. 476-B, Criminal P. 0., against a com¬ 
plaint made by the Additional City Magis¬ 
trate, and asking me to order withdrawal 
of the complaint. The complaint is of an 
offence under S. 211, I, P. C., the appellant 
having made a false complaint of an offence 
under S. 406, I. P. C., against one Hakim 
Jamiatrai to the Court of the learned 
Magistrate. It appears, the learned Magis¬ 
trate did not examine the complainant on 
oath though he had a formal complaint in 
writing before him, and sent the case direct 
to the police for investigation under Sec. 
156 (3), Criminal P. C., and it was returned 
by the Sub-Inspector with a recommenda¬ 
tion for a B summary which the Additional 
City Magistrate granted and without giving 
any notice to the appellant of the com¬ 
plaint to be made against him. 

Now there are rulings of the Bombay 
High Court to the effect, that if a Magis¬ 
trate is going to make a charge against a 
person of an offence under S. 211, I. P. 0., 
the complaint which the Magistrate bolds 
to be false must have been verified and 
dealt with by the Court according to law. 
For instance, in this case when the com- 
plaint was made to the Magistrate he was 
bound to take cognizance of it under S. 200 
Criminal P. 0., and he was bound to verify 
the complaint in the ordinary way. If he 
was of the opinion that it was not a case in 
which he should issue process at once he 
should have postponed the issue of process 
under the provisions of S. 202 and have 
sent it to the police for inquiry and report, 
and he could then have dealt with it under 
S. 203, Criminal P. C. But I do not think 
the Criminal Procedure Code contemplates 
that when the Magistrate has received a 
formal complaint he need not follow the 
procedure set out in S. 200, Criminal P. p*i 
but can straightway send it to the police 
under S. 156 (3), Criminal P. 0., and then 
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upon issue of B summary make a complaint 
of a false charge. It is true that S. 200, 
Criminal P. 0., does not say in so many 
words that the Magistrate is bound to take 
cognizance of a complaint made to him but 
that is the general interpretation of the 
Section by High Courts. The word “may” 
under S. 190, Criminal P. C., does not 
mean that Magistrate may refuse to take 
cognizance of an offence upon a complaint 
duly made to him. As a Magistrate he is 
bound to examine the complaint and then 
either issue summons to the accused or 
make an inquiry under B. 202, Criminal 
P. C., or dismiss the complaint. Reference 
may be made to the case in 12 Bom 161. 
S. 156, Criminal P. C., merely gives a 
Magistrate power when he is empowered 
under S. 190 to order such an investiga¬ 
tion as the police might make under that 
Section when he has not before him mate¬ 
rials on which he should take action under 
S. 190. It cannot, I think, mean that the 
Magistrate when be has received a com¬ 
plaint under S. 200 can refer the matter to 
the police under S. 156 (3), Criminal P. C. 
In the case in 26 Bom L R 183 the 
Magistrate dismissed the complaint without 
examining the complainant as he was bound 
to do under S. 203, Criminal P. C., and 
then he called upon the complainant to show 
cause why he should not be prosecuted for 
an offence under S. 211 or S. 182,1. P. C. 
Sir Norman Macleod 0. J. held that as the 
complaint was not dismissed according to 
law the complainant could not be convicted 
of bringing a false charge. In 28 Bom L R 
490® at page 493 Martin J. said * 

Bat it was not legitimate for the prosecution to 
institute proceedings under S. 211 for making a 
false charge before the proceedings in which that 
charge was actually made had been finally and 
properly determined according to law. Accordingly, 
it was not open to the District Magistrate to direct 
an inquiry in the way which he did, and to dis- 
r^ard the provisions of the Criminal Procedure 
Code, namely not to examine the applicant on 
oath, nor to take down his statement in writing, 
not to give theMagistrate’sreasons for the inquiry 
by the District Superintendent of Police, 

and 

As regards the decisions of this Court it has 
been held in 15 Bom L B 574,^ that if a case 


1. la re Jankidas Guru, (1866) 12 Bom 161. 

2. In re Ningappa Eayappa, (1924) HAIR Bom 

821=81 10 608=26 Cr L J 960=48 Bom 360 
=26 Bom L B 188. 

8. In re Pampappa Balia Rao Desai, (1926) 13 
air Bom 284=951 C 68=27 Or L J 740 = 
28 Bom L B 490. 

4 . Emperor v. Apaya Tatoba Munde, (1913) 16 
Bom L R 674=20 1 0 747=14 Or L J 491. 


comes clearly under B. 211, the procedure to be 
followed should be under that Section and not 
under 8. 182. Thus, as regards the lodging of a 
complaint for making a false charge before the 
original proceedings have been properly determined, 
there is a recent decision of the Chief J ustice and 
Shah J. reported in 26 Bom L B 183.^ There, a 
Magistrate without examining a complainant as 
he was bound to do under S. 200, Criminal P. 0., 
dismissed a complaint and then called upon the 
complainant to show cause why he should not be 
prosecuted under S. 211 or S. 182. The Court held 
that this could not be done as the original com¬ 
plaint had never been properly dismissed according 
to law. And if one considers the underlying prin¬ 
ciples, then surely Ss. 200 and 203, Criminal P. 0., 
are perfectly intelligible. They merely lay down 
the elementary principle that before you decide 
against a litigant you shall first hear him. If, on 
the other hand, the Magistrate merely reads a 
complaint, and then proceeds to dismiss it without 
hearing what the complainant may have to say, 
then that may be said to be in general a denial of 
elementary justice. 

In this case it appears the appellant was 
not given any opportunity of showing cause 
why the complaint should not be made 
against him. He knew nothing about the 
matter until he received a summons from 
the Court to appear and answer a charge 
upon a complaint made by the Additional 
City Magistrate. As soon as he did this he 
applied for a copy of the order of the Magis¬ 
trate and by that time his appeal was out 
of time because more than thirty days had 
elapsed. I have power to condone the delay 
and clearly this is a case where the delay 
should be condoned because in the ordinary 
way the accused person would have received 
some notice if such a complaint was to be 
made against him to appear before the 
• Magistrate and show cause why the com¬ 
plaint should not be made against him. If 
then he did not file his appeal within thirty 
days bis appeal would have been dismissed 
as time-barred; but here in this case the 
appellant knew nothing whatever about the 
complaint made by the Magistrate. He was 
not given an opportunity to show causa 
why it should not be made and the first ha 
knew about it was when he received the 
summons to answer and then without delay 
he got the necessary copies and appealed to 
this Court : see 52 Bom 164® at page 167. 
I think it is clear that the delay must be 
condoned and the appeal must be allowed 
and the complaint withdrawn. I order 
accordingly. 

D.S./B.E. Appeal allowed. 


6. Emperor v. Daga Devji Patil, (1928) 15 A IB 
Bom 64=10810 26=29 Or L J 316=62 Bom 
164=30 Bom h R 76. 
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Davis J. C. and Tyabji J. 

Mt. Nooran wlo Rasool Baksh 

V. 

Rasool Baksh Ilaji. 

Criminal Ref. No. 173 of 1938, Decided 
on 31st August 1938, made by Sess. Judge, 
Sukkur, D/- 13th June 1938. 

Criminal P. C. (1898), S, 488 — Scope — 
Order under S. 488 must be one made after 
careful inquiry—Application by wife—Husband 
offering to maintain her — Application cannot 
be dismissed without taking evidence or giving 
linding—What is finding stated. 

Section 488 contemplates a careful order made 
after a careful inquiry and not an order made in a 
hasty and summary fashion though such order 
may appear on the face of it to satisfy law. It is 
wrong to dismiss an application by the wife under 
S. 488 on the mere ofler of the husband to main* 
tain her without any evidence or giving any find¬ 
ing as to neglect or refusal to maintain the wife or 
as to the sufficiency or otherwise of the wife's rea¬ 
sons for refusing to live with her husband. “Find¬ 
ing” means a finding after an inquiry which is of 
a judicial nature. [P 80 C 2] 

Parfcabrai D. Punwani, Advocate-General 

— for the Crown. 

Fakir Muhammad Jaffri— 

for Rasool Baksh. 

Davis J. C.—This is a reference by the 
learned Sessions Judge of Sukkur in which 
ho asks us to set aside an order of the City 
Magistrate Shikarpur dismissing an appli, 
cation by a wife for maintenance under 
S. 488, Criminal P. C., on the ground that 
the learned Magistrate has not held a judi, 
cial inquiry into this application at all, that 
he has dealt with the application in a 
summary and cursory fashion and has taken 
the side of the husband in a manner which 
he thinks is not quite fair. The learned 
Judge points out that it is not sufl&cient for 
a husband, when proceedings have been 
taken against him under S. 488, Criminal 
P. C., on the application of the wife, to 
come forward and state merely that he is 
willing to maintain his wife. It is a com. 
mon experience in these Courts that when 
proceedings are taken under S. 488, Crimi¬ 
nal P. C., a husband often endeavours to 
avoid their effect and any order of main, 
tenance by coming forward and making a 
statement that he is willing to keep the 
wife with him. But Magistrates, must in 
cases of this sort, bear in mind that this 
may be a mere device or trick on behalf of 
a husband to avoid payment of mainten¬ 
ance to a wife whom he has neglected or 
driven away by ill-treatment, and that 


A. I. B. 

when the sub-s. (4) says that maintenance 
should be refused if the wife refuses to live 
with her husband without sufficient reason, 
it means there must be some inquiry as to 
whether the wife has refused without suffi¬ 
cient reason to live with her husband. The 
advocate for the husband has relied on the 
Proviso to sub.s.''(3), but when that Proviso 
says that a Magistrate may consider the 
grounds of the wife’s refusal to live with 
her husband, if the husband offers to main^ 
tain her, that Proviso is intended to protect 
the wife and under the circumstances to 
which sub-s. (3) has reference. 

In this case however sub-s. (3) of S. 488, 
Criminal P. 0., had not yet come into 
operation, and the Magistrate held no such 
proper inquiry as sub-s. (4) of the Section 
contemplates. We observe from the record 
that the statement of the wife is recorded 
in a few lines; the statement of the husband , 
is recorded in a few lines. The Magistrate 
has given the wife no opportunity to call 
her witnesses, and we see the Magistrate 
has noted that the names of witnesses have 
been given. 

Therefore, so far as the Magistrate’s order 
is concerned, although on the face of it, it 
may appear to satisfy the law, we have no 
doubt that it is not an order that is based 
upon a proper inquiry at all. It is an order 
made, in our opinion, in a hasty and a 
summary fashion and is not such an order 
as is contemplated by S. 488, Criminal P.O. 
That Section contemplates a careful order 
made after a careful inquiry. The Magis¬ 
trate should bear in mind in cases of this 
nature that it is wrong to dismiss an appli¬ 
cation by the wife under this Section on the 
mere offer of the husband to maintain her 
without taking any evidence or giving any . 
finding as to neglect or refusal to maintain 
the wife or as to the sufficiency or other¬ 
wise of the wife’s reasons for refusing to 
live with her husband ; and “finding 
means a finding after an inquiry which is 
of a judicial nature. We therefore accept the 
reference of the learned Sessions Judge, set 
aside the order of the City Magistrato of 
Shikarpur with the direction that the 
Magistrate should inquire carefully into 
this woman’s application, give both aides a 
proper opportunity to adduce evidence and 
dispose of the matter according to law. 

n.s./e.k. Reference accepted. 
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^ A. 1. R. 1939 Sind 81 

Lobo J. 

Ramji Purshotam — Applioant. 

V. 

Hart Skamla — Opponent. 

Judl. Mieo. No. 116 of 1938, Decided on 
30th August 1938. 


s}« Arbitration Act (1899), Sec. 8^ (1) (b)— 
.'Parties jointly appointing two arbitrators — 
One of them dying — Court under S. 8 (1) (b) 
bas no power to supply vacancy. 

It is an ordinary canon of construction that a 
Section of a statute should be so construed as to 
render every part thereof consistent with every 
other part. CP 8^ 0 


Section 8 must be read as a whole and Cl. (b) 
of 8ub-8. (1) must be read as qualified by sub-s. (2). 
It is consistent with the language of entire Section 
to construe Clause (b) as covering the case of a 
vacancy where the submission provides for reference 
to a single arbitrator and any other construction 
would render clause (b) of sub-a. (1) inconsistent 
with the words of sub*a. (2), Hence where the 
parties have jointly appointed two arbitrators and 
one of the arbitrators dies or a vacancy otherwise 
-occurs, the Court has no power under S. 8 (1) (b) 
to supply the vacancy and appoint an arbitrator . 
AJB 1929 Cal 177, Dissent.; A I B 1919 Bom 

24 and AIR 1929 Sind 55, Bel. on. 

[P 81 G 2 ; P 85 C 2] 


Order. — This is an application under 
Ss. 8 and/or 9, Arbitration Act 9 of 1899 
■which bas been occasioned in this way : 
The applicant and the opponent did busi¬ 
ness in partnership in the name and style 
■of Hari Shamla. Some years ago, the part- 
cership was dissolved but the accounts 
remained unsettled. There was ultimately a 
reference to five arbitrators who orally 
ii,warded to the applicant as against the 
opponent a sum of Es. 975. The applicant 
and the opponent adjusted this matter to 
the extent of Bs. 528; there remained to be 
paid by the opponent Es. 331 and for the 
non-payment of this amount the applicant 
sued the opponent in the Court of Small 
Causes, Karachi. On 26th January 1937 the 
parties executed a reference under the 
Arbitration Act, in favour of Messrs. Fateh, 
chand Dharamdas and Chunilal Kalidas 
Yagnik, advocates. These gentlemen were 
the advocates of the parties to the suit. On 
the same day the suit was withdrawn. It is 
not disputed that the arbitrators were 
appointed jointly and that each party did 
nob nominate his arbitrator. The arbitra¬ 
tors from time to time extended the period 
for making an award, the last such exten- 
•sion endorsed on the reference being dated 
18th December 1937. Unfortunately Mr. 
J*atehchand Dharamdas died suddenly on 
1939 6/11 & 12 


or about 22nd December 1987. Thereafter 
the applioant intimated to the surviving 
arbitrator that he appointed Mr. Locumal 
Naraindas as arbitrator in the yaoancy 
caused by the death of Mr. Fatehohand. 
But the opponent and Mr. Ohunilal, the 
surviviug arbitrator, took up the position 
that legally the applicant had no power to 
do what he had done and Mr. Chunilal 
declined to act in the matter of the refer- 
ence with Mr, Locumal, the applicant's 
nominee. The applicant has in these cir- 
cumstances preferred the present applica- 
tion. 

It is conceded from the Bar that S. 9, 
Arbitration - Act, does not apply and the 
words "one to be appointed by each party" 
in Para. 1 of S. 9 makes this obvious. The 
controversy however is as to the applicabi¬ 
lity of S. 8 (1) (b). While it is contended 
for the applioant that this case is covered 
by S. 8 (l) (b), Arbitration Act, and that the 
vacancy which has occurred by reason of 
one of the appointed arbitrators having 
died can be filled by the Court under the 
provisions of S. 8 (l) (b), it is contended by 
the learned advocate for the opponent that 

5. 8 (l) (b), Arbitration Act, has no applica¬ 
tion as it is applicable only to a case of a 
single arbitrator and a vacancy occurring 
by his neglect or refusal to act or by his 
death or removal. The question for decision 
therefore is: "Whether in a case where the 
parties have jointly appointed two arbitra¬ 
tors and one of the arbitrators dies or a 
vacancy otherwise occurs, the Court has 
power under Sec. 8 (l) (b) to supply the 
vacancy and appoint an arbitrator." The 
answer to this question should primarily in 
my opinion be sought from the Section itself 
and the language and structure thereof. 
Now, no doubt if the language of S. 8 (l) 
(b) is considered by Itself it is sufficiently 
wide to cover the case of a submission pro. 
viding reference to two arbitrators and a 
vacancy caused by the neglect, refusal to 
act, incapacity to act, or death or removal 
of one of the two appointed arbitrators. 
There is nothing in the words “if an ap¬ 
pointed arbitrator neglects, &c." which 
would necessarily indicate that what is 
covered by S. 8 (l) (b) is a vacancy in a 
case where the submission provides for a 
reference to a single arbitrator. It is there¬ 
fore necessary to see whether elsewhere in 

6 . 8, Arbitration Act, there is anything 
which would control such an interpretation 
of Cl. (l) (b) based on the language used 
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therein. Now the marginal note to S. 8, 
Arbitration Act, reads: “Power for the Court 
in certain cases to appoint an arbitrator, 
umpire or third arbitrator.” A perusal of 
the Section itself makes it clear that four 
different contingencies appear to be con¬ 
templated by sub-s. (l) of the Section, for 
the opening words of sub-s. (l) are “In any 
of the following cases.” It is proper to infer 
therefore that Cls. (a), (b), (c) and (d) of 
sub.9, (l) of S. 8 contemplate four different 
contingencies in which a vacancy may 
occur in the appointment of an arbitrator 
or umpire in respect of which it is the 
intention of the Legislature to empower a 
Court under S. 8 (2) to fill the vacancy. 
Now it is obvious that sub-s. (l) of S. 8 
must be read with and is eontrolled by 
sub.s. (2) which reads : 

If the appointment is not made within seven 
clear dajs, after the service of the notice, the 
Court maj, on application by the party who gave 
the notice, and after giving the other party an 
opportunity of being heard, appoint an arbitrator, 
umpire or third arbitrator, who shall have the 
like power to act in the reference and make an 
award as if be had been appointed by consent of 
all parties. 

The person therefore appointed by the 
Court to fill the vacancy in any of the four 
contingencies contemplated by Cls. (a), (b), 
(c) and (d) of sub-s. (l), is given the power 
to act in the reference and make an award. 

Now, there is no difficulty in reading 
S. 8 (l) (a) with sub-s. (2) of that Section. 
"Where the submission provides that the 
reference shall be to a single arbitrator and 
the parties do not concur in the appoint¬ 
ment of an arbitrator the law empowers 
the Court to appoint an arbitrator and that 
arbitrator has the like power to act in the 
reference and make an award as if he had 
been appointed by consent of all parties. 
Nor is there any difficulty in reading Cl. (c) 
of sub-s. (l) with sub.s. (2). Where the 
submission provides that the reference is 
to be to two arbitrators and the parties are 
at liberty to appoint an umpire or third 
arbitrator and do not do so, or where the 
two arbitrators are themselves to appoint 
an umpire or a third arbitrator and do not 
appoint him, the law empowers the Court 
to make an appointment, and the umpire 
or third arbitrator so appointed shall have 
the like power to act in the reference and 
make an award as if he had been appointed 
by consent of all parties. Nor is there any 
difficulty in reading Cl. (d) of sub.s. (l) with 
sub-s. (2). Where in the case contemplated 
by Cl. (c) the appointment has been made 


and the appointed umpire or third arbi. 
trator refuses to act, &c., the Legislature 
empowers the Court to supply the vacancy 
and appoint an umpire or a third arbitrator 
who has the like power to act in the refer- 
ence and make an award as if he had been 
appointed by consent of all parties. In each 
of the cases covered by Cls. (a), (c) and (d) 
of sub-s. (l) of S. 8 it is the appointment of 
a single person that is contemplated and 
it is only that single person who under 
sub-s. (2) of the Section is empowered to 
act in the reference and make an award. 
Now, if Cl. (b) is to be read as covering the 
contingency of a vacancy occurring in the 
case of a submission which provides for 
the appointment of a single arbitrator then 
Cl. (b) falls into line with Cls. (a), (o) and 
(d) and no difficulty arises in reading Cl. (bl 
with sub-s. (2) of S. 8. In a case where tho 
submission provides for a reference to a 
single arbitrator and that arbitrator refuses 
to act the Legislature empowers the Court 
in sub.s. (2) to fill the vacancy and the 
arbitrator so appointed shall have the like 
power to act in the reference and make an 
award as if he had been appointed by con. 
sent of all parties. But, if on the other 
hand, Cl. (b) of sub-s. (l) be construed as 
empowering the Court to supply a vacancy 
in a case where the submission provides 
for the appointment of two arbitrators, then 
there is no provision in the whole Section 
empowering the arbitrator so appointed 
collaborate with another arbitrator in act¬ 
ing in the reference and making an award- 
On the vacancy being filled by an appoint* 
ment by the Court there will be two arbi¬ 
trators, one originally appointed by the 
parties and one appointed by the Court. 
How, in these circumstances, can the words 
of sub-s. (2) of the Section cover both these 
arbitrators, for the words are clear that the 
arbitrator appointed by the Court 

shall have the like pov^er to act in the referent 
and make an award as if he had been appointed 
by consent of all parties. 

Obviously though one of two arbitrators 
may act in the reference one of two arbi¬ 
trators cannot make an award. Whatlwi^ 
to emphasize in this argument is that if 
Cl. (b) of 8ub-8. (l) is construed as covering 
only the case of a vacancy where the sub¬ 
mission provides for a reference to a single 
arbitrator, no difficulty can arise in applying 
to that arbitrator the words of sub-s. (2J > 
“"Who shall have the power to act in the 
reference and make an award.” Any other 
construction must involve the difficulty 
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referred to above. It U an ordinary oanon 
of oonatraotion that a Section of a statute 
should be so construed as to render every 
part thereof consistent with every other 
part. It is consistent with the language of 
the entire Section to construe Cl. (b) as 
covering the case of a vacancy where the 
submission provides for reference to a single 
arbitrator and any other construction would 
render clause (b) of sub-s. (1) inconsistent 
with the words of sub-s. (2) of the Section 
and would necessitate the introduction of 
words in sub-s. (2) of the Section which 
do not there exist and for the introduction 
of which there is no justification. For, if 
S. 8 (l) (b) covers the contingency of a 
vacancy in a case where the submission 
provides for a reference to two arbitrators 
then to make Cl. (l) (b) read consistently 
with sub-s. (2) it would be necessary to 
introduce in sub-s. (2) of S. 8 after the 
words "make an order’* the words with 
his co-arbitrator.*’ Obviously this cannot 
be allowed. 

Another argument favouring the con¬ 
struction that S. 8 (1) (b) applies only in a 
case where the submission provides that 
the reference shall be to a single arbitrator 
is the grouping of Cls. (a), (b), (c) and (d). 
This grouping would indicate an intention 
on the part of the Legislature. Just as 
Clauses (c) and (d) contemplate a vacancy 
occurring in two different contingencies 
arising out of the same set of circumstances, 
so 01s. (a) and (b) appear intended to con¬ 
template two different contingencies arising 
out of another set of circumstances. Where 
the submission provides that the reference 
shall be to a single arbitrator, the parties 
may at the very start disagree and fail to 
concur in the appointment of an arbitrator. 
This is covered by Cl. (a). The parties may 
concur and appoint an arbitrator but that 
arbitrator may refuse or neglect to act or 
die, &o.; the contingency at this later stage 
is covered by Cl. (b). It appears to me there¬ 
fore that if the interpretation of Cl. (b) of 
sub-s. (l) of S. 8 is to he wrested from the 
language of the Section itself, that interpre¬ 
tation must he that Cl. (b) applies only to 
the case where the submission provides 
that a reference shall be to a single arbi. 
trator; such an arbitrator has been ap¬ 
pointed by the parties, and a vacancy has 
oocnrred by the death, refusal to act or 
Incapacity to act or removal of that arbi. 

trator. 

« 

V The next question is how far does this 
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interpretation of Cl. (b) of sub-s. (l) of S. 8, 
Arbitration Act, which I accept, find autho. 
rity in the decisions of High Courts in 
India. The only direct authority on the 
point to which my attention has been 
drawn is the case in 56 Cal 848.^ In that 
case an application was made to stay a suit 
instituted in respect of a dispute which had 
previously been referred by the parties to 
the arbitration of two gentlemen appointed 
by both the parties but one of them bad 
refused to act. It had been held by the 
trial Judge that the. Court had no power to 
appoint an arbitrator in place of the arbi. 
trabor who had refused to act and on that 
ground the trial Court had refused to stay 
the suit. On appeal it was held by a Bench 
of the Calcutta High Court that in the 
circumstances the Court had the power to 
appoint an arbitrator in place of the one 
who had refused to act. In the judgment 
of the trial Court which is that of Fear, 
son J., the following passage appears: 

It is to ba observed that the reference here is 
not to “two arbitrators, one to be appointed by 
each party” to which the provisions of S. 9 of the 
Act would apply for supplying a vacancy. It is 
here a case of a mutual agreement to refer to 
two arbitrators nominatim, that is, specified and 
named in the clause of agreement itself. The only 
provision which is cited as applicable to such a 
case is S. 6(1) (b) of the Act. Taking that sub¬ 
section by itself, it may be that the language is 
wide enough to cover the present case, but clearly 
it must be read in conjunction with the rest of the 
Section and the scheme of the Act. In 43 Bom 809^ 
it is said at p. 8S0 that S. 8 (1) (b) only applies in 
terms to the case of a single vacancy to be supplied 
by the parties—so far, that would be the case here 
in filling Mr. Haug’s vacancy. But the judgment 
goes to the length of saying that Cl. (b), like Gl. (a), 
relates to the case where the submission provides 
for the reference to be to a single arbitrator. So 
Hayward J. at p. 833 says that it is not open to 
the Court to interfere where the reference is to 
two arbitrators to be appointed, not one by each 
party but the two jointly by the two parties. 
Again in Bussel on Arbitration (Edn. 11) in deal¬ 
ing with the meaning of 'an appointed arbitrator* 
under the corresponding 8. 5 of the English Act, 
it is said at p. 126 that the expression must mean 
a single arbitrator and not one of two appointed 
arbitrators, because in the concluding words of the 
Section it is provided that the arbitrator appointed 
shall have the like power to act in the reference 
and make an award as if he had been appointed 
by consent of all parties. I am not prepared to 
hold that the reasoning or the construction of the 
Section given in the above cited case is erroneous, 
particul^ly because to bold otherwise would seem 

1. General Electric Trading Go. v. Siemens, 

(1929) 16 A I B Oal 177=116 I 0 625=56 Oal 

848=49 0 L J 19=88 OWN 418. 

2. Gopalji Euveiji v. Morarjl Jeram Narainji, 

(1919) 6 AIB Bom 24=50 I 0 411=43 Bom 

809=21 Bom L B 308. 
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to make S. 8 (1) (b) in certain cases an alternative 
procedure to that provided by S. 9, which I do not 
think was intended. 

Dealing with this passage in the judg. 
ment of Pearson J., Ghose J., who deli¬ 
vered the judgment of the appellate Bench, 
says : 

Now, in this case, two arbitrators have been 
mutually agreed upon and they have been ap¬ 
pointed as such by the parties. Therefore S. 9, 
Indian Arbitration Act, has no application, because 
the language used therein has reference to a case 
where the submission is to two arbitrators, one to 
be appointed by each party. Let us next see whe¬ 
ther there is anything in the language used in 
S. 8, Indian Arbitration Act, which prevents the 
application of S. 8 to this case, having regard to 
the events that have happened. S. 8 (1) (a) obvi¬ 
ously has no application, because it deals with the 
case of a reference to a single arbitrator. Turning to 
S. 8 (l)(b), there is nothing, in my opinion, in the 
language used therein which would render it in¬ 
applicable to this case. To start with, the arbitra- 
tor who has refused to act, &c., is an appointed 
arbitrator. In the second place, the submission 
does not show that the place of the arbitrator who 
has refused to act, d:c., should not be filled up. 
In the third place, it is clear that the parties have 
not cared to fill up the vacant place. Therefore I 
do not see why S. 8 (1) (b) should not apply. This 
is the conclusion I come to on the language used 
in the Section. 

The learned Judge then goes on to refer 
to the case in 43 Bom 809,^ which was 
quoted before him as “concluding the mat¬ 
ter,” and the learned Judge distinguishes 
the case in 43 Bom 809^ on this ground 
and in these words : 

With great respect I am unable to agree with 
Scott C. J. in his construction of Sec. 8 (1) (b), 
Indian Arbitration Act. In my opinion, the rea¬ 
soning of Marten J., is more correct and the con¬ 
struction put by him on the Section should be 
followed. The basis of Scott C. J.’s judgment is 
the passage in Russel on Awards, Edn. 11, p. 126 
and the English cases which are referred to on 
page 832 of 43 Bom. If, however, the matter is 
scrutinized with some degree of care, it would 
seem that passage in Russel on Awards was origi¬ 
nally based on the words used in the English 
Common Law Procedure Act of 1854 and has been 
continued in the later editions of Russell without 
the change brought about by the English Arbitra¬ 
tion Act of 1889 being noticed. 

The learned Judge concludes by stating : 

On all these considerations, I am of opinion 
that the construction put by Pearson J. on S. 8 
(1) (b) of the Act cannot be supported and ought 
not to be followed. 

With the greatest respect for Ghose J. 
it appears to me on a close examination of 
his argument that the case in 43 Bom 809^ 
is not distinguishable on the ground relied 
on by Ghose J. S. 12, Common Law Pro¬ 
cedure Act of 1864 reads thus : 

If in any case of arbitration the document 
anthorizing the reference provides that the refer¬ 
ence shall be to a single arbitrator, and all the 


parties do not, after differences have arisen, con¬ 
cur in the appointment of an arbitrator ; or if any 
appointed arbitrator refuse to act, or become in¬ 
capable of acting, or die, and the terms of snoh 
document do not show that it was intended that 
such vacancy should not be supplied and the par¬ 
ties do not concur in appointing a new one; .... 

. . . .it shall be lawful for any Judge of any of the 
Superior Courts of Law or Equity at Westminster 

.to appoint an arbitrator, umpire, or third 

arbitrator, as the case may be, and such arbitrator, 
umpire and third arbitrator respectively shall have 
the like power to act in the reference and make an 
award as if he had been appointed by consent of 
all parties. 

Section 5, English Arbitration Act, 1889, 
reads thus: 

In any of the following cases : 

(a) where a submission provides that the refer¬ 
ence shall be to a single arbitrator, and all the 
parties do not after differences have arisen concur 
in the appointment of an arbitrator ; 

(b) if an appointed arbitrator refuses to act, or 
is incapable of acting, or dies, and the submission 
does not show that it was intended that the 
vacancy should not be supplied ; and the parties 

do not supply the vacancy.the Court or a 

Judge may, on application by the patty who gave 
the notice, appoint an arbitrator, umpire, or third 
arbitrator, who shall have the like powers to act 
in the reference and make an award as if he had 
been appointed by consent of all parties. 

It is obvious on a comparison of S. 12, 
Common Law Procedure Act, 1864, and 
S. 6, English Arbitration Act, 1889, that 
the only material difference in the wording 
of that part of the Section which is rele¬ 
vant in this case is that whereas in S. 12, 
Common Law Procedure Act, the words 
used are “any appointed arbitrator” th« 
corresponding words in S. 6, English Arbi¬ 
tration Act are 'if an appointed arbitrator. 
If anything, the wording of S. 12, Common 
Law Procedure Act, is wider than the 
wording of Sec. 5 (b), English Arbitration 
Act, for, the word ‘any’ has a wider signi- 
hcance than the word ‘an’. It would appear 
therefore that the passage in Bussel on 
Arbitration and Awards at p. 117 of Edn. 
13 or p. 116 of Edn. 11 to which reference 
has been made by Ghose J. as the basis of 
the decision of Scott 0. J. in 43 Bom 809 
is as much an authority under Sec. 5 (Wi 
English Arbitration Act, as it was on Sec¬ 
tion 12, Common Law Procedure Act. 
Ghose J. further does not attach any signi¬ 
ficance to sub-s. (2) of S. 8 which governs 
all the sub-clauses of sub-s. (1). The words: 
“Who shall have the like power to act in 
the reference and make an award as if h® 
had been appointed by consent of all par¬ 
ties,” distinctly favour the construction pnt 
upon Section 8 (l) (b) by the learned 
Justice of the Bombay High Court in 
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Bom 809.^ With all respeot to the learned 
Judges of the Calcutta High Court who 
decided the case in 66 Cal 848,^ I am not 
prepared to accept the decision in that case 
although it is entirely in point in prefer, 
ence to the judgment of the Bombay High 
Court in 43 Bom 809.^ Now, no doubt the 
case in 43 Bom 809® is not strictly appli¬ 
cable in the present case for, in that case 
the submission was to three nominated 
arbitrators all of whom after acting had 
declined to proceed any further; but the 
provisions of S. 8, Indian Arbitration Act, 
have been very exhaustively dealt with in 
this case both by the learned Chief Justice 
and by Hayward J. and the opinion ex¬ 
pressed by these learned Judges supports 
my construction of Sec. 8 (l) (W- At p. 830 
of this judgment the learned Chief Justice 

states : , . 

Section 8 (1) (b) does not apply to the case of 
independent appointments of two arbitrators. In 
such case when a vacancy occurs, it would ordi¬ 
narily be filled by the original appointor as con¬ 
templated in Sec. 9. Sec. 8 (1) (b) only applies in 
terms to a single vacancy to be supplied by the 
parties. Sec. 8 nowhere seems to contemplate the 
case of two original arbitrators appointed jointly 
by the parties plus a third of the same class 
appointed by the two already jointly appointed or 

by the parties.In my opinion Cl. (b) must 

be read with Cl. (a) and Cl. (dj with Clause (c) of 

Section 8. -n- ^ t 

Afc p. 833 in the judgment of Hayward J. 
be states: 

There is no provision in S. 8 for interference on 
the failure of the parties jointly to nominate the 
two arbitrators* Nor do 01s# (a) and (b) read togs* 
ther provide for interference on the failure of two 
arbitrators so nominated to proceed with the arbi¬ 
tration. These two clauses must, in my opinion, 
be read together and the words ‘the appointment 
of an arbitrator’ at the end of Clause (a) read as 
repeated in the words ‘if an appointed arbitrator* 
at the opening of 01. (b), just as the two Ols. (c) 
and (d) have also plainly to be read together. 

There is no authority of our own High 
Court directly on the point involved in 
this matter; but in the case of A I E 1929 
Sind 55,® there are obiter in the judgments 
of Percival J. 0. and Kupchand A. J. 0., 
which favour the construction I place upon 
B. 8 (1) (b). Percival J. 0. says : 

1 think that this makes it clear that 5. 8 (1) (b) 
cannot refer to such a case as is dealt with in Sec- 
tion 9 where the submission provides for reference 
to two arbitrators, one to be appointed by each 
party. This view of the law, it appears, was 
approved in iS Bom 809^ at p. 830, where it was 
stated that 8. 9 applies only to joint appointment 
by consent. 

In the judgment of Bupcband A. J. C. 

8. Uttamchand Brijial v. Balznokand, (1939) 16 
air Bind 66=sl07 X 0 485. 


the matter though obiter is dealt with 
more fully. He states : 

Now, if Ols. (a) and (b), Sec. 8, Arbitration Act, 
are carefully analyzed they clearly show that 
neither of them applies to a submission which 
provides for the appointment of two arbitrators 
one by each party. 01. (a) clearly contemplates a 
submission to a single arbitrator from its very 
inception and does not apply to a submission 
which provides for more than one arbitrator act¬ 
ing in the matter at any time. Clause (b), which 
follows Cl. (a), deals with appointment of a sub¬ 
stitute and prima facie refers to the substitute of 
a sole arbitrator appointed under a submission 
of the nature contemplated by 01. (a), that is to 
say, a solo arbitrator appointed in pursuance of a 
submission which does not contemplate the 
appointment of more than one arbitrator in any 
event.... Out attention has not been drawn to 
any decided case in which a different view has 
been taken. On the contrary the case reported in 
48 Bom 809^ supports the view that Cls. (a) and 
(b), Sec. 8, refer to submissions which provide for 
the appointment of a single arbitrator. 

The case in 43 Bom 809^ was cited with 
approval in the case in 54 Mad 198.* The 
Madras case however is not otherwise a 
useful reference in this matter, for, in that 
case there was reference to the arbitra¬ 
tion of five panchayatdars, a position not 
contemplated by either Sec. 8 or Sec. 9, 
Arbitration Act. To my mind therefore, 
S. 8 must be read as a whole and 01. (b) 
of sub-s. (1) must be read as qualified by 
sub-s. (2) and my interpretation finds con- 
siderable support from the Bombay and 
Sind cases to which I have referred in 
detail. In this view of the matter the appli¬ 
cation must fail. The original reference 
was to two arbitrators jointly appointed by 
the parties. One of them having died and 
the parties being unable to concur in the 
matter of filling the vacancy the Coui't has 
no power to interfere either under S. 9 or 
under S. 8 (l) (b), Arbitration Act. I must 
accordingly dismiss the application with 
costs. The costs to be of two hearings. 

• D.S./r.K. Application d ismissed. 

4. kunthi Ammal v. Sarangapani Chatbi, (1981) 
18'A I R Mad 170=130 10 668=64 Mad 198 
=60 M L J 498. 
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Davis J. 0. and Tyabji J. 

Elias — Applicant 

V. 

Emperor. 

Criminal Revn. Appln. No. 190 of 1938, 
Decided on Slst August 1938, from order 
of City Magistrate, Karachi, D/- 25th May 
1938. 
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Motor Vehicle$ Act (1914), S. 16—Rules 
under, Rr. 31 and 33 — Person carrying passen* 
gers from outside British territory into British 
territory in his bus for hire without registra* 
tion does ply it in British territory and contra¬ 
venes Rr. 31 and 33. 

If a person carries passengers in his bus from 
outside British territory and comes into British 
territory without registration, and the passengers 
pay their fare to him to carry them there and 
back, he does ply his bus for hire within British 
territory and the fact that the end of the journey 
at one side terminates outside British territory 
does not exclude the bus from the operation of 
Rr. 31 and 33 so far as the journey within British 
India is concerned. [P 86 0 1, 2] 

B. P. Samtani — for Applicant. 

Partabrai D. Punwani, Advocate-Gene¬ 
ral — for the Crown. 

Davis J, C. — This is an application 
in revision against the order of the City 
Magistrate, Karachi, who has found the 
applicant guilty of contravening Eules 31 
and 33 of the Motor Vehicle Eules and has 
fined him Es. 60 under S. 16 of the Act. 
This case was tried summarily. Therefore 
the judgment of the learned Magistrate is 
the only record to be looked at and the 
learned Magistrate has found that the ap¬ 
plicant did ply his bus for hire in British 
territory between Karachi and Machko 
without registering the bus and without 
taking a permit as required by the rules. 

It is argued on behalf of the applicant 
that he was not in fact plying the bus for 
hire between Karachi and Machko in 
British territory at all, because what he 
did was to take passengers from Las Bela 
State, outside British territory into Karachi 
and from Karachi back to Las Bela State, 
But this argument overlooks E. 6 and E. 6 
is referred in E. 31 and this makes it an 
offence to use a car in British territory 
without registration. Undoubtedly, this bus 
was used in British territory without regis- 
tration, and therefore one offence, in any 
case, has been committed. But we do not 
think that the applicant can be heard 
to say, he does not ply his bus for hire, 
merely because on one journey his starting 
point may be outside British territory ; it 
is a mere accident that Las Bela territory 
IS some 15 miles from Karachi. It might 
have been 150 miles but be it 15 or 150 
miles, if the applicant carries passengers in 
his bus from outside British territory and 
comes to Karachi into British territory and 
passengers pay their fare to him to carry 
thein there and back, he does ply his bus 
or hire within British territory. This 
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appears to us a fair interpretation of the 
rules. In short the fact that the end of 
the journey at one side terminates outside 
British territory does not exclude the bus 
from the operation of E. 31 and E. 33 bo 
far as the journey within British territory 
is concerned. For the journeys through 
British territory the bus takes passengers 
who have paid to be taken. The bus is in 
fact plied for hire. It is run to take passen¬ 
gers and the passengers pay and it runs 
through British territory. Therefore we see 
no reason to interfere with the order of 
the learned City Magistrate. 

It is said the fine is heavy and on that 
account we should interfere. The learned 
Magistrate has given reason as to why he 
imposed a heavy fine. He says the appli¬ 
cant was warned and he took no notice of 
that warning. We therefore dismiss this 
application. 

S.g,/r.k. Application dismissed. 
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Davis J. C. and Weston J. 

Khodromal Jeramdas and another — 

Appellants. 

V. 

Nichlomal Totomal and others — 

Eespondents. 

First Appeal No. 12 of 1936, Decided on 
14th November 1938, against decree of 
the First Class Sub-Judge, Shikarpur, D/- 
27th November 1935. 

Will—Proof — Parol evidence of lost or sup¬ 
pressed will is admissible It is not necesssuy 
that parol evidence must be such as to allow 
will to be enunciated smd declared in its en¬ 
tirety — If witness can speak with adequate re* 
collection as regards some bequests, will does 
not fail even if he cannot remember other 
bequests. 

There is no difference between the proof of a 
will by parol evidence and the proof by parol 
evidence of any other document. Parol evidence 
of a written will that is lost or suppressed is 
admissible in evidence. It is true that the Court 
must examine with the greatest care parol evi* 
dence as to the contents of a will the execution of 
which the law surrounds with such precautions, 
bearing in mind the mischief which may arise, it 
is thought that it is no difficult matter to destroy 
or suppress a written will and to prove by parol 
evidence a will more to a person’s liking; but if the 
Court baring in mind all the consequence and 
implications of its decree is satisfied upon the evi¬ 
dence of one witness that the truth as to the con* 
tents of a will is before it, it should act upon that 
evidence. It is desirable that the evidence of that 
witness should be corroborated, but there is no role 
of law that it should be corroborated. It is not 
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ceoessaTy, before a will oan be proved by oral evi¬ 
dence that the Court must be satisfied that it Is 
proved in its entirety by the perfeot and complete 
recollection of a witness or by other evidence. If 
the vritness honestly says that he cannot remem- 
■her some of the bequests, that is no reason why the 
will should fail as to other bequests to which he 
oan speak with adequate recollection : (1876) 1 
P D 154 and (1886) 11 AO 469, Bel. on. 

[P 89 0 1 ; P 90 0 1, 2 ; P 93 0 1] 

Dipohand Ohandumal and Kimatrai 
Bhojraj— for Appellants (Khodromal 
and Seoomal respectively). 
Patohchand Assudomal and Kundanmal 
Dayaram— for Respondents (Nichlo. 
mal and TotomaIi and Jessomal res¬ 
pectively). 

Davis J. Ci— ^This is an appeal against a 
judgment of the First Glass Subordinate 
Judgeof Shikarpur in which is an adminis¬ 
tration suit brought by two of the respon¬ 
dents in this appeal, Totomal and his son 
Nichlomal. The Judge found in favour of a 
will of Eaiomal, the brother of Totomal, and 
ordered administration of Rajornal’s estate 
to be based thereon. This Rajomal was a 
goldsmith and he lived at Jacobabad and 
he died on or about 9th January 1926. 
Totomal, the plaintiff, was one of Rajornal’s 
brothers, and Nichlomal, plaintiff 2, was 
the son of Totomal. Hiralbai, defendant 1, 
was the wife of Bajomal ; Jessomal and 
Totomal were the nephews of Rajomal, 
being the sons of Rajornal's brother Rocho- 
mal. Seoomal, defendant 4, and appellant 2, 
in this appeal, was also a brother of Rajo- 
mal, while defendant 5 Bhooribai was the 
widow of Sangatmal, the father of Rajo- 
mal. Rajomal left a will, and it was alleged 
in the plaint that it has been suppressed 
by his widow Hiralbai and the only ques¬ 
tions arising for our decision in this appeal 
are (l) whether Rajomal in fact made a 
will; (2) whether the will can be proved 
by parol evidence ; and (3) what were the 
contents of that will ? Now the learned 
Subordinate Judge in a very careful judg¬ 
ment has come to the conclusion that 
Bajomal did make a will on or about 29th 
December 1925. The Judge relies on the 
evidence of witness Assardas corroborated 
by other evidence. Assardas is a Hindu, a 
man of some sixty years and a zamindar of 
Jacobabad. He is a Commissioner’s Dar- 
bari and pays Rs. 600 as income-tax and 
pays some Bs. 3000 assessment of land 
owned or leased by him. He was not parti¬ 
cularly interested in the affairs of Bajomal, 
but he was his friend, and the Subordinate 
Judge was quite clearly impressed by the 


truth of this witness. He explains why 
Bajomal called him in to write bis will 
because be did not wish to be troubled by 
his relations, and judging from the course 
his affairs took after his death and this 
litigation, Bajomal was justified in his 
prudence. 

The plaintiff Totomal would have the 
Court believe that be and others were pre¬ 
sent when Assardas wrote the will of Rajo. 
mal, but as the Judge says, the evidence of 
the plaintiff and his two witnesses on this 
point were best ignored. It appears worth¬ 
less, and on this matter the evidence of 
Jessomal, defendant 2, that he brought 
Assardas to write the will appears true. 
But the existence of a written will of Rajo¬ 
mal does 'not depend on the evidence of 
Assardas alone, because it is clear that in 
legal proceedings taken shortly after the 
will, the existence of the will was affirmed 
by parties to this suit. Hiralbai, the widow, 
applied for a succession certificate so as to 
collect debts due to her husband’s estate, 
and the brother of Rajomal, including the 
appellant Seoomal, filed a written state, 
ment contending that there was a will of 
Rajomal written by Assardas and suppres¬ 
sed by Hiralbai. Counsel for the appellant 
Seoomal argues that this written statement 
was not signed by Seoomal but there 
appears no doubt that Seoomal knew of 
these proceedings and that his pleader 
signed for him with his authority. Though 
this Seoomal is an ostensible appellant in 
these proceedings, he appears to have sold 
his interest in the estate to Khodromal 
pendente lite who tried unsuccessfully on 
an application under 0. 22, B. 10, Civil 
P. C. to be brought on the record in place 
of Seoomal. Seoomal has not therefore an 
impressive case nor need any importance 
be attached to his denial that he did not 
know and did not agree with the written 
statement to which he was a party, con. 
tending that a will, the existence of which 
he now denies, existed. 

It is true that when this Khodromal 
brought two suits in 1926 for partition as 
purchaser of Seoomal’s share, neither Toto¬ 
mal, Taromal or Seoomal, nor Nichlomal 
set up his will, nor did Jessomal who 
though not a party to these proceedings, 
know of them and took part in them, 
but this must be because they thought 
then that it would be more in their interest 
to keep silent on the point, but already in 
May 1926 in proceedings in the revenue 
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enquiry before the Mukhtiarkar on the 
death of Rajomal, Assardas gave evidence 
as to the will and said that according to its 
terms the agricultural lands alone go to 
Jessomal. Moreover, in Suit No. 93 of 1928 
brought by Jessomal upon the will, which 
suit was subsequently compromised, the 
writing of the will by Assardas, its execu¬ 
tion by Rajomal and its contents are all 
alleged in the plaint. Moreover, no one 
reading through the evidence of Assardas 
could but be impressed by its truth. Rajo¬ 
mal could not sign his name but he used to 
make the mark of a flower as token of his 
signature and his thumb impression. More¬ 
over, Jessomal says that he and Totomal 
actually took the vahi on which the will 
was written to the Sub-Registrar for regis¬ 
tration, but the Sub-Registrar said that the 
presence of Seth Assardas was necessary 
before it could be registered, and Jessomal 
left the will for the time being with Hiral- 
bai and when he asked for it again Hiral- 
bai would not return it. Therefore, there 
appears no doubt to us that Assardas did 
write the will of Rajomal and that Rajomal 
did not destroy it but that his widow 
Hiralbai suppressed it. 

It is then argued that if parol evidence 
can be given of the will, that evidence, to 
be admissible, must enable the will to be 
reconstituted in its entirety. For instance, 
the Subordinate Judge, while accepting the 
evidence of Seth Assardas on most points, 
has not accepted his evidence as to the 
disposition of the eastern half of his house. 
Seth Assardas says that the eastern half 
was to be given to Hiralbai, the wife, 
during her lifetime, and after her death, it 
was to be given to Jessomal, defendant 2; 
but the Subordinate Judge has not accepted 
Assardas’s recollection on this point ; also 
Assardas admits that there were two or 
three charitable bequests which he forgets. 
But there is no difference between the proof 
of a will by parol evidence and the proof 
by parol evidence of any other document. 
The principle is the same. In (1876) 1 P D 
154^ at pp. 238-240 the locus classicus 
of these cases, Jessel M. R., on an appeal 
from the judgment of the President of the 
Probate Division said as to this point : 

The third point is also one of great importance. 
Can we admit, as a matter of course, secondary 
evidence in proof of a will? I should have thought 
that there could be but one answer to that ques¬ 
tion; and had it not been for the doubt thrown out 

a. Sugden v. Lord St. Leonards, (1876) 1 P D 164 
=46 L J P 49=34 L T 372=24 W R 860. 


by a very eminent Judge, in (1864) 3 SwA Tt 801= 
33 L J P 75,3 I should have thought it impossible 
to^ argue the question. The object of secondary 
evidence is to supply the loss of primary evidence: 
by accident or otherwise. It was felt, at a very 
early period of the establishment of Courts of 
equity, that it was a great grievance that by the- 
then rules of procedure of the Common law a 
plaintiff could not recover on a lost deed ; it was 
not a rule of the Common law, but a rule of the 
procedure of the Common law, which required him. 
to make proof of it in his plea. But where the- 
deed had been lost, the Court of equity interfered,, 
and allowed the plaintiff to produce secondary 
evidence of it. He was allowed to prove, by other 
evidence than the deed itself, the existence and the- 
execution of the deed and its contents. After a 
time the Courts of Common law altered their pro¬ 
cedure as I said before, not the law, but the pro. 
cedure to enable the plaintiff in a Common law 
action to obtain the same advantages as he could 
previously have obtained only in equity. But the- 
whole theory of secondary evidence depends upon- 
this, that the primary evidence is lost and that it- 
is against justice that the accident of the loss- 
should deprive a man of the rights to which he 
would otherwise be entitled. 1 am at a loss to- 
discover any reason whatever for distinguishing; 
between the loss of a will and the loss of a deed. 
If it is said that a will requires execution and 
attestation, a deed requires execution and delivery^, 
and you could not establish a deed until you bad 
shewn that it had been executed, that is, sealed, 
and delivered. These were the peculiar formalities- 
as regards a deed. As regards some deeds, such as- 
deeds in exercise of powers, attestation was com¬ 
monly required, and as regards those deeds every¬ 
thing that would be required in the case of a will: 
may be proved by secondary evidence. You must- 
prove, then, not only execution, but that the deed 
of appointment was duly attested. Therefore, on 
principle, there is, as it seems to me, no possible 
distinction to be suggested between the proof of a- 
deed and the proof of a will. Besides this, there 
was a long course of undisputed authorities all 
pointing in the same direction. No one had 
doubted, until the case in (1664) 3 8w A Tr 801,*^ 
that you could prove a will by secondary evidence, 
but a doubt was then suggested whether that coulA 
be allowed after the passing of the new Wills Act. 
It seems to me however that this is not a question 
of the requirements of the Act, because there was 
nothing new in the Act in respect of the execution 
of wills of real estate, except that the legislative 
requirements were diminished. The Statute^ 
Frauds not only required signature, but required. 
the attestation of three witnesses to pass isal 
estates by will. By the new Statute of Wills- 
that was, as regards free-bold estates, reduced 
to two witnesses, and there was no other differ¬ 
ence, except in the case of the signature, be¬ 
tween the requirements of the Statute of Frauds- 
and the requirements of the new Wills Act. There¬ 
fore, if you could have proved a will by secondary 
evidence before that Act, there is no reason, that 1 
can see, why you should not be able to prove it in; 
the same way after. 

As regards personal estate no doubt there was a- 
difference, because before the statute if a will bad 

2. Wharram v. Wharram, (1864) 3 Sw A Tr SOI 
=33 L J P 75=10 Jur (N S) 499=10 L T 16» 
=12 W E 889. 
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not been In 'cviiting or signed, theie was the possi¬ 
bility of saying that that ^hioh is called evidence 
of the will was the will itself; but even that was 
not quite accurate, because our law r^uired the 
best evidence, and when the will was in writing, 
and was not produced, it was not proved^ unless 
secondary evidence was let in. Therefore, in that 
case also the decisions which let in secondary evi¬ 
dence went to prove that you could have secondary 
evidence of a will. 

It appears to me therefore clear, both on prin¬ 
ciple and authority, not forgetting especially the 
case in (1867) 8 B B 876 = 27 L J Q B 173, 
which the Lord Chief Justice mentioned, that 
secondary evidence can be admitted to prove the 
contents of a lost will. 

It is clear, then, that parol evidence of a 
■written will that is lost or suppressed is 
admissible in .evidence. But the question 
that arises is as to whether the parol evi¬ 
dence must be such as to allow the will to 
be enunciated and declared in its entirety 
whether it is necessary before a will can 
be proved by oral evidence the Court must 
be satisfied that it is proved in its entirety 
by the perfect and complete recollection of 
a witness or by other evidence, and on this 
point Jessel M. E. says (page 232) : 

The next point which we have to consider is 
one of a very serious character. It is said and 
truly said that however great may be the reliance 
to be placed upon the testimony adduced as to the 
contents of this will, there is no evidence of the 
■whole of the contents of it; and further there is 
evidence that a portion of the contents is not now 
known. Upon that there can be no doubt or ques- 
tion, because the principal witness, in fact, for 
certain purposes the only witness in support of the 
instrument. Miss Sugden, herself tells us first as 
regards the personalty that there were some small 
legacies the particulars of which she is unable to 
recollect; and secondly, as regards a considerable 
portion, in fact, the larger portion of the real 
estate that there were some limitations over after 
the seven life estates besides the estates limited to 
the issue of the tenants for life the particulars of 
which she does not remember, although she does 
remember that other estates were left amongst the 
members of the family. Therefore, we have in the 
one case legacies, no doubt, of comparatively 
small amount trifling in themselves, the parti¬ 
culars of which we are unable to discover; in the 
other case we have limitations, remote, indeed, 
and unlikely to come into effect, but still which 
are undoubtedly omitted from the document of 
which probate has been granted, and the question 
which we have to decide is whether under such 
circumstances as these we can admit the will to 
probate at all. 

Now I will consider the argument, first, as 
affecting the personal estate; and secondly, as 
affecting the real estate. The argument as to the 
personal estate was this : It was said, if it is 
proved to youi satisfaction that legacies are omit¬ 
ted, then by granting probate, you are giving a 
larger proportion of the personal estate to the 
residuary legatees than was intended for them by 

8. Brown v. Brown, (1857) 6 E & B 876=27 L J* 
Q B 173=4 Jut (N 8) 168- 


the testator, and in so granting probate you ate 
not only not performing the intention, but you 
are acting contrary to the intention, of the testa¬ 
tor. This argument appears to me to be fallacious, 
it turns on the use made of the word “intention. * 
It seems to me that the testator may be said to 
have in this respect two intentions : he has a pri¬ 
mary intention that the legatee, whether general 
or specific, shall take the legacy; he has a secon¬ 
dary intention that, if by any reason whatever 
that legacy cannot take effect, then it is to go, 
not to his next of kin, but to his residuary lega¬ 
tees. It may be well that we are not able to give 
effect to the primary intention: but we certainly 
are able to give effect to the secondary intention; 
and I see no reason why we should not give effect 
to the secondary intention because the circum¬ 
stances which have happened have made it im¬ 
possible to carry out the primary one to the 
extent of the legacies, the amount of which, and 
the names of the legatees of which we do not 
know,This is by no means anew version of the law. 

We are familiar with the law as to personal 
estate as it existed before the last Wills Act, 
which has been extended by that Act of devises of 
real estate, 1 mean the rule that lapsed or void 
bequests fall into the residue. Now, the rule 
which was established by the Judges before the 
Legislature confirmed it by the Wills Act meant 
this, not that the testator whose whole property 
was, say, £11,000 and who gave £10,000 to his 
son and the residue to bis nephew, not contem¬ 
plating that the son would die in his lifetime, 
intended the £11,000 for the nephew because 
everybody knows that the testator, in the absence 
of express provision to the contrary, contemplates 
the survival of his legatee; but it meant this : 
that he intended that particular nephew to take 
what was left of the personal estate under what¬ 
ever circumstances the residue might be increased. 
In the case of lapsed bequests the intention was 
entirely defeated — in the case of void bequests; 
say that the testator being possessed of £11,000 
consisting wholly of mixed personalty, gives 
£10,000 to a charity and the residue to A, B., a 
stranger — it might well have been said he would 
not have preferred that stranger to his next of 
kin, bad it not been that he died in the belief 
that the bulk of his fortune would be devoted to 
charity, and to say that that which the charity 
cannot take shall go to augment the residue in 
favour of the residuary legatee, a stranger, is en¬ 
tirely contrary to the intention which might 
naturally be imputed to the testator. But the law 
is clear upon the subject that the primary inten¬ 
tion not being capable of being carried out, because 
the charity cannot take, the residuary legatee takes 
the fund, although it was certainly not the primary 
intention of the testator. The same principle 
was extended to the case where it was uncertain 
who the legatee was. The uncertainty might arise 
in various ways, the handwriting of the testator 
(and this has happened in bolegraph wills) might 
be so bad that it was impossible to read the name 
of the legatee, and there was no other description 
by which to identify it; in that case the intention 
of the testator was certainly to benefit the legatee 
to the extent to which he was mentioned, yet in 
the uncertainty as to his name, the sum given to 
him fell into and augmented the residue. Or the 
uncertainty might arise from other causes; the 
legatee might be so imperfectly described that it 
was impossible to ascertain who he was; there 
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might be two or more persons answering the des¬ 
cription and no evidence to distinguish between 
them. In that case the law did nob divide the 
legacy between these two or more persons, but 
again held that the legacy failed, and that the 
amount fell into the residue. 

Now what difference is there in principle be- 
tween the cases I have mentioned and the cases 
which have been alluded to by the Lord Chief 
Justice ? Take the case of a candle falling on the 
will and obliterating the name of the legatee; why 
should there be more difficulty in the Court 
granting probate with the name omitted by rea¬ 
son of a candle or a chemical liquid, having fallen 
upon it after the death of the testator, than by 
reason of the illegibility of his handwriting, or of 
the uncertainty from the description of the will 
who the legatee was ? There is no difference as to 
the intention; in all the cases there is a primary 
intention which is defeated and a secondary inten¬ 
tion to which effect is given. It appears to me 
there is no difference at all in principle. But is 
there any difference where the loss of legacies 
arises, not from actual obliteration upon the face 
of the will itself but from the obliteration from the 
tablets of the memory, so to speak, of the witness 
whose testimony is admitted as secondary evi¬ 
dence of the contents of the will ? It seems to me 
that in principle it can make no difference what¬ 
ever, and therefore that there is no objection upon 
this ground in granting probate as regards the 
personal estate. Lastly, it appears to me that there 
are numerous decisions in the old ecclesiastical 
Courts, which would be followed in the present 
Court of Probate, confirming this view. I mean 
those cases, many of which are reported, in which 
probate has been granted of a will, although it 
was proved that one or more codicils had existed 
also. In other words, probate has been granted of 
part of the whole testamentary instrument, because 
the will and codicils together make the testamen¬ 
tary instrument, and it does not matter for this 
purpose whether it is a portion of the will or a 
portion of the codicil which is lost. I may men¬ 
tion that there are also decisions by which probate 
has been granted of a codicil or codicils although 
the will itself was lost. Therefore those decisions 
shew, that the mere fact of its being known that a 
portion of the testamentary instrument is wanting 
is not suflBcient to prevent the Court from grant¬ 
ing probate of that which is left, it being satisfied 
that what is left is substantially correct so far as 
it goes. I think this disposes the argument as to 
intention as regards the personal estate. 

Therefore ifc appears clear that if Seth 
Assardas in honesty says, as he does say, 
that he cannot remember two or three 
charitable bequests, that is no reason why 
the will should fail as to other bequests to 
which he can speak with adequate recollec¬ 
tion. It is true that the Court must exa¬ 
mine with the greatest care parol evidence 
as to the contents of a will the execution 
of which the law surrounds with such pre¬ 
cautions, bearing in mind the mischief 
which may arise, it is thought that it is no 
difficult matter to destroy or suppress a 
written will and to prove by parol evidence 
a will more to a person’s liking, but if the 


Court bearing in mind all the consequences, 
and implications of its decree is satisfied 
upon the evidence of one witness that the 
truth as to the contents of a will is before 
it, it should act upon that evidence. It is 
desirable that the evidence of that witness 
should be corroborated, but there is no 
rule of law that it should be corroborated. 
Dealing with the question of the sufficiency 
of evidence, Jessel M. R. says (p. 243): 

^ Then I come to the question whether, irrespec¬ 
tive of the post-testamentary declaration, as I 
may call them, there would be any ground for 
saying that there was not sufficient evidence to 
sustain the proof of this will. I am clearly of opi¬ 
nion there is no such ground. It happens fortu¬ 
nately in this case that these post-testamentary 
declarations are of comparatively little value. In 
the only instance in which confirmation is required 
they are very vague and general. That instance is 
the share of the residue given to Miss Sugden. 

Now, in considering the last point as to thesuflB- 
ciency of the evidence, I will take the case first 
irrespective of these post-testamentary declarations 
which the learned Judge in the Court below felt 
himself bound, as I think he was bound, by the 
decision in (1864) 3 Sw & Tr 442=33 L J P 146,* 
to disregard, and I must say I should entirely 
concur with the learned Judge in his conclusion, 
even assuming that he was bound, as he was by 
the decision in (1864) 3 8w & Tr 442* to disregard 
that evidence. But how does the matter stand ? 
The will was read frequently, and under peculiar 
circumstances of interest, by MissSugden. She had 
not only an opportunity of becoming familiar with 
its contents, but she had the strongest motive for 
doing so. The will concerned not only herself, but 
those who were nearest and dearest to her. It 
would be no idle curiosity which would induce her 
to read it and re-read it with attention, and to 
remember its contents with accuracy and fidelity* 

Therefore we have the evidence of a witness to 
be trusted beyond the average of witnesses, more 
to be trusted even in this respect, supposing there 
were no question of interest, than an ordinary 
solicitor who testifies to the contents of a will. He 
has other affairs to attend to, he has many wills 
to read, and he has no special or particular in¬ 
terest in the disposition of the property of the 
testator. Therefore we have a witness peculiarly 
likely to know what the contents of the will were. 

Besides that, we have a witness of unimpeached 
and unimpeachable integrity. We have the grati¬ 
fication of knowing, in deciding this case, that 
there has been no question raised as to the credi' 
bility of Miss Sugden, and this appears to be an 
answer to that assumed danger which might apply 
to other cases in allowing such proof as this to 
establish wills. The present case has, in my opi¬ 
nion, nothing to do with a case where the credi¬ 
bility of the witness is contested; it does not make 
the witness’s testimony more admissible, but it 
does add enormously to the weight of it, when you 
find that the opponent does not dispute the 
honesty and truthfulness, the entire integrity and 
veracity of the witness. 

4. Quick V. Quick, (1864) 3 Sw & Tr 442=33 
L J P 146=10 Jur (N S) 682=10 L T 619=* 
12 W R1119. 
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The ease is singular in that respeot.and Ishould 
think it is very likely to remain singular, as re¬ 
gards subsequent oases; therefore there is no danger 
In admitting this evidence in this particular case, 
and 1 see no reason why we should refuse to do 
justice now because otW persons, not credible 
witnesses may be induced in other cases to attempt 
to substantiate fictitious wills. 

But, no doubt, this observation may be made 
that Miss Sugden is an interested witness. Here 
again it is not alleged that the interest is such as 
to impair her credibility. If it had been, I could 
have understood the objection, but as it is admit¬ 
ted that she is a veracious person, the objection as 
to interest fails. The law at one time considered it 
impossible that a person biassed by the smallest 
interest could tell the truth, but that law was 
found so utterly opposed to human experience that 
it was abrogated by the Legislature and interested 
witnesses daily give evidence in our tribunals, and 
subject to the observation that they may be biassed 
by their interest so as to some extent to afiect the 
weight of their testimony, their evidence is received 
without doubt or question. No doubt, in the case 
even of a credible witness even in the case of a 
witness without interest it is desirable, if possible 
to procure confirmation to shew the accuracy of 
the memory of the witness, and for that purpose 
only. But the moment you admit the witness to 
be credible, the desirability of the confirmation 
appears to me to apply just as much to that por¬ 
tion of the evidence as to which be is not interes¬ 
ted as to that in which be is. 

Now, as regards the evidence of Miss Sugden, 
she is confirmed in every material respect, except 
as to the residue of the personal estate. I am not 
going to repeat the elaborate judgment which has 
been already given as regards the nature of the 
evidence, but I will take that to be sufficiently 
established. 

As regards the residue, if you shut out the post- 
testamentary declaration, there is no actual con¬ 
firmation except one, that is the confirmation of 
probability. 

Now, I must say that in testing the unsupported 
testimony of a witness, especially of an interested 
witness, the position of the testator, and the pro¬ 
bability of the disposition which he is said to have 
made, appear to me to be important element; and 
how stands the matter here as far as these are con¬ 
cerned ? I am not in a position to give accurate 
figures although I have done my beat to ascertain 
the value, and therefore what I am saying must 
not be considered to be quite precise, but from the 
statement made to us, and which was made in the 
Court below, I should imagine that the testator 
died possessed of property worth about £300,000, 
probably more, but not less. He is said to have 
had between £7000 and £8000 a year in freehold 
estates, and about £60,000 in personalty, or there¬ 
abouts. The state of his family was this: he had 
h ad a great number of children; all his daughters 
were married except one and all his sons were dead 
except one, although two of the sons bad left a 
child or children. Of all his children, that one 
daughter remained with him, and she was, 
one might say, the prop and solace of his life. That 
he entertained a great, and, one might say, a 
deserved affection for her, is clear, from all the 
testimony we have bad before us; that it was his 
moral duty to provide for her, and to put her in a 
situation of life such as not greatly to diminish 
her j^bits of comfort, or even of loxory, is 


plain and beyond controversy. Whether he had 
promised to do so or not does not appear to me to 
be material; but it is clear he bad promised to do 
so, even before the making of the last will. 

Under those circumstances, what does she take 
by the interest, or rather combination of interests, 
given her by the will ? There again, my figures 
are probably not accurate, although they are as 
nearly accurate as I can make them. She takes a 
portion of £6000, which although it is more than 
some of her sisters seem to have bad, appears to 
have been calculated with the view of making her 
equal in that respect with the most favoured of 
them, although not beyond. Of course, it is per¬ 
fectly natural that the testator should desire that 
the unmarried daughter should be at least as well 
provided for as the married daughters were on the 
occasion of their marriages; and upon this there is 
confirmation. She takes a life-interest in a farm 
which is stated to be worth £350 a year. I am not 
acquainted with the exact age of Miss Sugden, 
but she can be no longer very young; and I take 
the value of her life-interest in that farm to be 
considerably less than £3000. She takes a house 
which appears to have cost £1500 and some mea¬ 
dows, the exact value of which does not appear, but 
which again 1 say £3000 may very fairly represent. 
That makes £12,000; and she takes besides one 
third of the residue, the exact amount of which 
again does not appear. Of course there are large 
legacies to be deducted from it, an d I should think 
£10,000 or thereabouts would fairly represent the 
one-third. But assuming it to be £13,000 which 
is a very large figure considering the deductions to 
be made, then you have not more than £26,000, as 
the provisions made for this lady, who stood in 
the relation I have mentioned to a testator pos¬ 
sessed of this considerable fortune. I think it is 
not only reasonable to presume that he would have 
made this, which appears to be by no means an 
immoderate provision for her, but he would, as I 
think, have sinned in his grave if he had done 
otherwise than make such a provision for the child 
who had devoted to him her whole life. 

We have quoted at length from this 
judgment for great as may be the inter¬ 
vals of time and space which separate the 
case of this rich and learned lawyer of 
Boyle Farm in the County of Surrey who 
died on 29th January 1875 and his devoted 
daughter, the Honourable Charlotte Sugden, 
and the poor estate of Eajomal, the gold¬ 
smith who died on or about 9th February 
1926 in Jacobabad in the Upper Sind 
Frontier District and his friend and scribe 
Seth Assardas, the Hindu zamindar, the 
principles to be applied to the two cases are 
the same, such is the community of human 
nature and experience. Moreover, we have 
here a disinterested witness and a witness 
who, above all others, was in a position to 
know the contents of the will for he himself 
wrote it out at his friend’s dictation. 

A faint attempt has been made to show 
that Seth Assardas was an interested wit¬ 
ness, because, though a man of substance, 
indeed of wealth among his neighbours, yet 
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he owed Rajomal some small amount and 
ho says he repaid it to Jessomal who is to 
profit by the will. But we agree with the 
Judge that this in no way should be allow, 
ed to affect the value of his evidence. 
Moreover, Seth Assardas’ recollection is 
corroborated by all the probabilities of 
the case, for the will to which he testifies 
is just such a will as a man in the position 
of Rajomal might make. His estate was 
a comparatively small estate, recollection 
of its disposition would be no great tax 
upon the memory. On page 47 of the paper- 
book Seth Assardas describes its simple dis¬ 
position—the house, as many houses in 
this part are, was divided into two halves, 
the western half was given to Totomal his 
brother, the eastern half in which the tes¬ 
tator was himself then sitting was to be 
given for her life to his wife and after that 
to Jessomal who was living there. The 
shop was given to another brother Taromal 
and a debt due by Taromal was remitted; 
the amount was nob mentioned. Es. 1000 
was given to his mother; his cash and 
ornaments to his wife. He gave his one- 
fourth share in his lands and the open plot 
behind the otak to Jessomal. He made no 
provision as to the devolution of his cash 
and ornaments after his wife’s death, as 
being a layman and nob a lawyer he might 
nob. Jessomal who appears his favourite 
nephew and who has looked after his widow 
after his death was appointed to look after 
the works of charity and he left Rupees 
5000 to 6000 for charity. 

Now, the Judge accepted the recollection 
of Seth Assardas as a true and accurate 
recollection except on one point, and on 
this point the respondent Jessomal has 
filed counter.objections and this is as to 
the eastern half of the dwelling house. 
The Judge has found this disposition con¬ 
trary to or unsupported by the allegation 
of Jessomal himself in his suit in 1928 
based upon this alleged will, but we think 
the Judge is on this one point wrong, and 
the very absence of precision in this parti¬ 
cular claim of Jessomal in the plaint un. 
consciously supports him. In the plaint in 
para. (4) (d) (2) Jessomal, as plaintiff, says 

as regards the other half (namely, the half not 
given to Totomal), it was left for the residence of 
defendant 1 his (testator’s) wife and the plaintiff 
who was already living in the house to live with 
her, she living under the plaintiff’s protection. 

It is true that the plaintiff does not say 
that this part of the house was to be his 
own upon Hiralbai’s death because that 


was understood. It was according to the 
evidence of Seth Assardas, given to Jesso¬ 
mal in place of the half then occupied by 
him and to be given to Totomal and indeed 
Jessomal says, and there is no reason to 
disbelieve him that it was because Hiral- 
bai did not want Totomal in the house 
that she suppressed the will. But, if Jes. 
somal was to live in the eastern half and 
to look after and protect the widow as he 
did, it follows almost necessarily that this 
part of the house was intended to be his 
with a life.interest to the widow. The 
estate of Rajomal was not so great that he 
would forget this part of it, and it neces. 
sarily follows that if he disposed of one- 
half of the house, he would make a proper 
disposition of the other half, and accepting 
Seth Assardas’ evidence, this is what he 
did do and it is in the light of these cir¬ 
cumstances that the statement of Jessomal 
in the plaint in the suit of 1928 must be 
read. 

Therefore all the probabilities support 
the evidence of Seth Assardas as do the 
statements in the proceedings before the 
Mukhtiarkar in the revenue inquiry and 
in the written statement in the proceed, 
ings under the Succession Act when Hiral. 
bai tried to get a succession certificate and 
Rajomal’s brothers and nephews opposed 
her claim on the ground that there wae 
a will. So far as the charitable bequest 
is concerned, the Judge has found it as 
Es. 6000 and Jessomal gave this sum in 
his plaint. The fact that Seth Assardas 
cannot recollect all the charitable bequests 
does nob, as we have shown, affect the 
validity of the other bequests. "We have 
borne in mind the care which is required 
to be exercised to exclude fraud in a case 
such as this where a written will is to 
be proved by parol evidence. Referring to 
this aspect of the case, Jessel M. E. said 
(p. 242): 

When I say equally, perhaps I state the case a 
little too low, because if there is any ease in the 
world in which it is incumbent upon a tribunal 
not to grant a premium for fraud or wrong; not 
to hold out to the world that any man who is 
able to get hold of the will of a testator which 
may disappoint him of his expectations, just or 
unjust, if he once destroys it, shall be able to 
acquire the property either for himself or for those 
whpm he wishes to benefit,—I say if ever there 
was such a case it is the case of a lost will. The 
Court should be anxious, not narrowly to restrict 
the rules of evidence, which were made for the 
purpose of furthering truth and justice, but, gni* 
ded by those great principles which have guided 
other tribunals in other countries in admitting 
this kind of evidence generally, to admit it at all 
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Q^ents in the epeoial oase which we have under 
oonaideration. 

And in (1886) HAG 469® Lord Hers- 
obeli has said (p. 476): 

Now I cannot but be alive to the extreme danger 
of establishing a will merely by parol evidence of 
its contents. The Legislature has endeavoured to 
safeguard the interests and rights of testators by 
requiring that the expression of their testamentary 
intentions shall be authenticated in such a man¬ 
ner as to leave no doubt,if possible, that the Oourt 
has before it that which really expresses the will 
and intention of the testator. It is not enough that 
It is in his own handwriting; it must, even if in 
his own handwriting, be authenticated by witnes¬ 
ses who must be present and see the testator sign, 
and must sign in each other's presence. But if 
upon mere loose statements of the recollection of 
witnesses as to what has been said to them at 
some time or other, you were to grant probate of 
and to establish as the will of the testator, some- 
thing which no one had ever seen or purported to 
be able to depose to from recollection, it seems to 
me that you would be doing that which would be 
in the highest degree dangerous, and the more so 
when those statements are statements of witness^ 
{and one knows how fallible human memory is 
<>vea when there is no interest to bias it) who have 
the strongest possible interest in remembering 
what they remember and in forgetting what they 
rforget. I think therefore that in order to support a 
will propoundBd, when it is proved by patol ©vi* 
dence only that evidence ought to be of extrema 
cogency and such as to satisfy one beyond all rea- 
sonable doubt that there is really before one subs- 
tantially the testamentary intentions of the tes- 

said that at aU events the residuary clause 
is well established, and that upon the authority 
in (1876) 1 P D 1541 probate of this shouM be 
cranted even if the Oourt be nob satisfied that it 
has before it the rest of the testamentary inten- 

tions of the testator. In (18^6) 
facts were very different from the facts here. The 
-evidence, it Is true, was the evidence of a prson 
much interested in establishing the will, but it 
was the evidence, to begin with, of a person who 
had seen the will and was giving a recollection of 
its contents. In the next place, that evidence was 
oorroborated in the strongest possible way and m 
the most material particulars by written docu¬ 
ments about which there could be no question. 
Moreover the Oourt were satisfied that although 
there might be some few legacies which were 
omitted in the recital of the legacies by Miss 
fiugden, yet they could not be many but must be 
few, and that they could not be of any material 
oon^uence. The Oourt were satisfied that they 
had the substantial testamentary dispositions 
brought to their minds. 

We think therefore the appeal muat be 
dismissed and the cross-objections must be 
allowed with costs and we order aceord- 

D,S./R.K. Appeal dismissed. 

Oross-objeoUons allowed. 

6. Woodward v. Qoulstone, (1686) 11A 0 469 = 
66 L J P 1 *= 66 L T 790 = 36 W R 387=61 
JPS07. 
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Davis J. 0. and Tyabji J, 

Kazi Ali Muhammad Kkairal Muham¬ 
mad Sheikh — Appellant. 

V. 

Gangaram Chatomal — Respondent. 

Second Appeal No. 56 of 1936, Decided 
on 3rd October 1938, against judgment and 
decree of Asst. Judge, Sukkur, D/. 23rd 
September 1936. 

Civil P. C. (1908), S. 48 (1) (b)—*Sub- 

sequent order*—Parlies entering into compro¬ 
mise changing mode of satisfying decree— 
Executing Court recording compromise and 
ordering parties to act upon it—Court’s order 
held amounted to ‘subsequent order.’ 

The words “subsequent order" in S. 48 (1) (b) 
show that the order must be subsequent to the 
decree. Hence the order which the Section con¬ 
templates must be passed not in the suit but in 
execution : AIR 1933 P 0 62 and AIR 1938 
Cal 25, Ref.; AIR 1926 Bom 503, Rel. on. 

[P 94 0 2 ; P 96 C 1] 

A mere variation as to the time or mode of pay¬ 
ing the decretal debt cannot be considered a sub- 
stitution of one decree for another or any material 
alteration in the decree which the Civil Procedure 
Code forbids, [P 95 C 1) 

But where the parties, keeping the decretal 
liability unaltered, enter into a compromise by 
which the method -of satisfying the decree is 
changed and the executing Court by its order 
records the compromise and directs the parties to 
act upon it, the order must be deemed to be a 
“subsequent order to pay” within the meaning of 
8. 48 (1) (b) and a fresh period of 12 years runs 
from the date of such order : Case law referred ; 
AIR 1925 Bom 503, Foil; 32 S L R 415 (P C), 
Explained. CP 96 C 1] 

Srikishindas H. Lulla — for Appellant. 

Kodumal Lekhraj — for Bespondent. 

Davis J. C. —This is an appeal against 
the judgment of the Assistant Judge, 
Sukkur, dated 23rd September 1936 dis¬ 
missing the appeal against the order of the 
Subordinate Judge, Eohri, who directed the 
execution of a decree dated 8th February 
1913 to proceed in terms of a subsequent 
compromise dated 1st May 1924. The main 
argument in appeal is that the order of the 
Oourt directing a compromise to be recor¬ 
ded as an adjustment of a decree operates 
to extend, or, as the Assistant Judge says, 
revive time, so that the 12 years in 8. 48 
(l) (b), Civil P. 0., is no bar to the execu¬ 
tion of the application before it. The exe. 
cution-Oourt followed the judgment of the 
Bombay High Court in 49 Bom 695,^ and 
the lower Appellate Oourt preferred the 

1. D. B. Apte V. Tirmal Hanmant, (1926) 12 
AIR Bom 508=88 1 0 949=49 Bom 695= 
27 Bom L R 961* 
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Bombay ruling to the rulings of the other 
High Courts. 

Now, in appeal it is argued for the judg¬ 
ment.debtor who incidentally has got the 
benefit of the delay under the compromise 
of 1924 which he now wishes to repudiate, 
that the order of 1st May 1924 is not an 
order under S. 48 (l) (b). Civil P. C., at all. 
and that the 12 years run from 1st Janu. 
ary 1920, the date of payment under the 
' decree of 8th February 1913. so that an 
execution application made in May 1935, 
as is this execution application, is clearly 
time-barred. But it was not until the end 
of the case that the advocate for the res¬ 
pondent in reply drew our attention to a 
judgment^ of this Court in A I R (1935) 
Sind 140*' passed in execution proceedings 
in this same suit upon an execution appli. 
cation in 1927 when this same adjustment 
now in dispute was recognised and acted 
upon. In view however of a recent Privy 
Council judgment to which we shall refer, 
it matters little whether this compromise 
was or was not recorded as an adjustment. 
It can, provided it is in time, be executed 
by the Court. It is true that there are two 
rulings of this Court, 30 S L R 249® and 
31 S L R 491,^ agreeing with the majority 
of other High Courts that an executory 
agreement cannot be deemed an adjustment 
of a decree within the meaning of O. 21, 

R. 2, Civil P. C., but those rulings cannot 
affect the judgment of this Court recogniz¬ 
ing the compromise of May 1924 as 
enforceable by this Court. To that extent 
the compromise of 1924 is res judicata. 
The question is whether the order of the 
Court recording that compromise and direct¬ 
ing the parties to act accordingly is a sub¬ 
sequent order within the provisions of 

S. 48 (l) (b), Civil P. C., and our opinion 
is that it is. It is clear however the ruling 
of this Court in 31 S L R 491,* and the 
rulings of other High Courts such as A I R 
1931 Lah 608,® 54 All 573.® and 14 Pat 


2. Gangaram v. Ali Mahomed, (1935) 22 A I R 
Sind 140=157 I 0 331. 

8. Udharam Baharmal v, Murari LalShiam Lai 
(1936) 23 A I R Sind 191=167 I 0 417=30 
SLR 249« 


816,^ must be read subject to the judgment 
of the Privy Council in 32 S L R 415,® 
which appeals to support the view taken 
in 10 Pat 173,® that a decree is not deemedr 
to be varied when a compromise is mada 
in execution as to the method in which thd 
decree itself is to be executed. 

In the Privy Council case a compromise 
decree was passed on 12th April 1923 for 
Rs. 1,04,000, with interest at 6 per cent, 
and it provided inter alia for a payment of 
a sum less by Rs. 8000 than the decretal 
amount by six instalments on different 
dates, and D, a member of the family, 
mortgaged certain of his property as secu¬ 
rity for payments under the decree. Default 
was made in payment of instalments and 
the whole sum became payable when a 
compromise was again made on 29th 
February 1928, and certified as an adjust-, 
ment of the decree under O. 21, E. 2, Civil 
P. C. By this compromise only the provi¬ 
sions relating to the payment of the instal¬ 
ments were modified and the liability of D 
under the decree continued on foot. Default 
was made in payments under the second 
compromise, and on 13th February 1932 
an application was filed for execution of 
the decree of 12th April 1923. The judg¬ 
ment.debtor filed objections contending (l) 
that the compromise of 1928 superseded 
the original decree which was no longer 
enforceable, (2) that the compromise was 
not an adjustment under O. 21, R. 2, Civil 
P. 0., and (3) that the executing Court pos¬ 
sessed no authority to enforce in execution 
the new liability under the second compro¬ 
mise, and ( 4 ) that D was discharged from 
hability, as time for payment was given to 
the principal debtor. But the Privy Coun¬ 
cil found it unnecessary to decide the ques¬ 
tion whether the compromise of 1928 made 
in the course of execution was an adjust¬ 
ment; if it was, the Court could recognize 
it; if it was not, the Court could look into 
it and take it and payments made under it 
into account in executing the decree, and 
limitation was computed under S. 20 from 
the date of payment under the compromise 
of 1928, which was on 15th February 1929; 
and lastly, as it was incredible that D did 


4. Ramibai Jethmal v. Rewachand Santokrai 
(1937) 24 AI R Sind 229=171 10 477=' 
SLR 491. 


5. Bakhshi Ram Varma v. Des Raj, (1931) 18 

AIR Lah 608=132 I 0 670=32 P L R 365. 

6. Gorbardhan Das v. Dau Dayal, (1932) 19 
AIR All 273=188 I 0 583=54 All 573= 
1932 A L J 365 (F B). 


7. Bishwanath Prasad v. Lachhmi Narain, 
(1936) 22 A I R Pat 380=156 I 0 297=14 
Pat 816=16 P L T 606. 

8. Hetram Bodhraj v. Aya Ram Tola Bam, 

(1937) 32 8 L R 416=172 I 0 999 (P 0). 

9. Ganga Bishon Maiwari v. Baghnnath Prasad, 

(1930) 17 A IR Pat 616=128 I 0 786=10 
Pat 173=11 P L T 609. 
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not know of this new arrangement for time 
he was held bound by it. 

Now, though the question of whether 
the compromise of 1928 was an adjustment 
under O. 21, E. 2, Civil P. C., was not 
decided and the rulings that it was not 
such an adjustment still stand, nevertheless 
it is clear that a mere variation as to the 
time and mode of payment of the decretal 
debt is not considered a substitution of one 
decree for another or any material altera¬ 
tion in the decree which the Civil Proce¬ 
dure Code forbids. Their Lordships of the 
Privy Council clearly did not consider that 
there, in the case before them, was a case 
of one decree being substituted for another; 
the application was not to execute the sub¬ 
stituted decree of 1928, the second compro¬ 
mise; but the application was to execute 
the original compromise decree of 1923, but 
limitation was not counted from the date 
of payments under the original compromise 
decree but the payments under the second 
compromise were regarded and S. 20, Limi. 
tation Act, came into operation as regards 
them. One thing however is clear that the 
privy Council permitted one set of instal¬ 
ments to be replaced by another set of 
instalments by consent of the parties and 
permitted the original decree to be exe¬ 
cuted according to the new terms and 
conditions. The original decretal liability, 
however remained on foot. Their Lordships 
said (page 423); 

In the argument before their Lordships a num¬ 
ber of authorities were cited or referred to,^ from 
which it would appear that different Courts in dif* 
ferent parts of British India follow different prac¬ 
tices in regard to the kind of transaction by way 
of compromise or adjustment which may or may 
not properly be recorded as certified under 0. 21, 
B. 2 (2). Their Lordships however are of opinion 
that in the circumstances of the present case, a 
consideration of these authorities affords them no 
assistance in determining the rights of the parties. 

They feel no doubt about the proper construc¬ 
tion of the compromise come to 1928. The decree 
of 12th April 1923 had imposed a decretal liabi¬ 
lity of Bs. 104,000 with interest at 6 per cent. It 
did not provide for the discharge of that liability 
by instalments. It contained provisions for the 
payment of Instalments amounting to a smaller 
sum and at a lower rate of interest upon theobser- 
vance of which provisions the judgment-debtors 
could escape the decretal liability. La 1928 those 
provisioDB, and those provisions only, were modi¬ 
fied. The decretal liability remained, save of course 
to the extent to which it had in fact been reduced 
by moneys already paid. The compromise affected 
only the provisions upon the observance of which 
the full decretal liability could be avoided. That 
this 18 the true constmotion of the compromise 
seema to their Lordships clear, apart from the 
clause which keeps in force the provisions of the 


deoree in regard in Dharu Lai; but that clause 
places the matter beyond doubt. The liability for 
which his property stood as security was the decretal 
amount of Rs. 104,000 with interest at 6 per cent. 
That liability is kept on foot. But there is no pro¬ 
vision which would operate to render his property 
liable to meet a liability created by the compro¬ 
mise in substitution for and therefore in extinction 
of the decretal amount under the original deoree. 

In these circumstances it would seem to be 
immaterial to consider whether the compromise 
was or was not an adjustment within O. 21, B> 2 
(2). If it was, it was duly recorded or certified, end 
the Court may recognize it in executing the decree. 
If it was not such an adjustment, there is nothing 
to prevent the Court from doing that which it 
obviously should do, viz. looking at it and taking 
it and the payments made under it into account in 
executing the decree. The question then remains 
of the Limitation Act. 

Counsel for the appellants rightly disclaimed the 
contention which had been raised before the High 
Court that the application to record the compro¬ 
mise had, in view of Art. 175, Limitation Act, 
been made out of time. He contended however that 
the application of 13th February 1932 was barred 
by limitation under Art. 182. Any question which 
might otherwise have arisen under that Article is, 
in their Lordships’ opinion, met on the facts of 
this case by a consideration of S. 20 of the Act. 
The last payment made in respect of the first 
instalment and interest was a sum of Bs. 825 paid, 
as admitted by the parties on 15th February 1929. 
The payment was made, and necessarily made, in 
respect of principal and interest ; it was therefore 
a payment of interest on a debt as such by the 
person liable to pay the debt. Further, in a letter 
addressed to the decree-holders and signed by 
Bodh Baj, he says, referring to the Bs. 825,‘deduct 
from this the amount that is due to you for my 
first instalment according to accounts and keep 
the rest in my name. . . .Send me a formal receipt 
of the amount of the first instalment together 
with interest by registered post.’ These facts are 
sufficient to show that S. 20 has come into play, 
and that accordingly the period of limitation must 
be computed from 15th February 1929. There can, 
their Lordships think, be little doubt, in view of 
the many subsequent payments, that a fresh period 
of limitation could, if necessary, be shown to start 
at a much later date—but a period commencing 
on 16th February 1929 is sufficient to cover the 
present application. 

The question of a subsequent order under 
S. 48 {l)(b). Civil P. C., -was not considered 
because the last execution application was 
within 12 years of the decree. The ques- 
tion of S. 48 (l) (b), Civil P- C., however 
does here arise, because the execution 
application now in question is more than 
12 years after the final payment in the 
decree. The 12 years expired in 1932 as 
based upon the original decree. But it 
appears clear that if a Court can recognize 
and enforce in execution proceedings a 
compromise such as that made in this case 
in May 1924, as clearly from the judgment 
of the Privy Council it can, it can enforce 
this compromise only because it has made 
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the order its own. A Court can only exe¬ 
cute its own decree or order or a decree or 
lorder transferred to it for execution. There¬ 
fore, it appears clear the order, as in this 
case, recording the compromise and direct¬ 
ing the parties to act on it, must be deemed 
a “subsequent order" to pay money within 
ithe meaning of S. 48 (l) (b), Civil P. G., 
the period of 12 years runs from that time 
and the application in execution out of 
which this appeal arises is then admittedly 
in time. 

But it is then argued that the subsequent 
order under S. 48 (l) (b), Civil P. C., must 
be passed not in execution but in the suit 
and that the Privy Council have in 12 Pat 
195^® so decided and the case in 49 Bom 
|695^ is no longer good law. But the case 
in 12 Pat 195^° merely laid down that the 
subsequent order must be passed in the 
same suit and not a di^erent suit, and 
clearly the words “subsequent order" them¬ 
selves show that the order must be subse¬ 
quent to the decree and in execution. This 
case and many others have been discussed 
in A I E 1938 Cal 25^^ though it cannot, 
we think, be correctly said that one decree 
is substituted for another when the method 
by which the original decree is to be exe- 
cuted only is altered. It is the original 
decree in the case of the Privy Council, 
the decree of 1923, which is to be executed 
according to the agreement of 1928, as in 
this case the original decree of 1913 is to 
be executed according to the agreement of 
1924. The decretal liability remains un¬ 
altered, merely the instalments or the 
method of satisfying the decree is by con¬ 
sent changed. We think therefore the 
lower Courts were right in following the 
decision of the Bombay High Court in 49 
Bom 695,^ and we dismiss this appeal 
with costs accordingly. 

n.s./r.k. Appeal dismissed. 

10. Kirfcyanand Singh v. Prithi Chand Lai, (1933) 

20 A I R PC 62=1411 C 760=12 Pat 195= 

60 I A 43 (P C). 

11. Kartic Chandra v. Bata Krishna, (1938) 25 

A I R Cal 25 = 176 I C 212=1 L R (1937) 2 

Cal 373=65 C L J 403. 
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Davis J. G. and Ttabji J. 
Udharam Dalumal — Applicant. 

V. 

Rozi Shambe — Opponent. 

Civil Revision Appln. No. 22 of 1936 i 
Decided on 2l3t September 1938. 


sjs Civil P. C. (1908), S. 60, Prov. (1), CU (b) 
—Scope and application—Implements of hus« 
bandry—Engine or water-pump used by agri¬ 
culturist for irrigation of helds is implement of 
husbandry. 

The term ‘implements of husbandry’ in 01. (b) 
to Prov. (1) to S. 60 should be interpreted in a 
fair and reasonable and even a generous spirit and 
not in a narrow and mean manner. [P 97 C 1) 

The clause is not intended to force agriculturists 
back to primitive ways but to protect them in 
their livelihood as agriculturists by preventing the 
attachment even of those mechnical means where¬ 
by they plough and irrigate and cultivate the soil 
and obtain their livelihood as agriculturists. An 
engine or a water-pump is necessary for the agri¬ 
culturist to irrigate and cultivate his fields and 
earn his livelihood as an agriculturist and there¬ 
fore it comes within the term ‘implements of 
husbandry’ : 25 Bom L R 1211, Rel. on. 

[P 97 C 1] 

Fatehchand Assudomal — for Applicant. 

Tarachand Khimandas — for Opponent. 


Davis J. G.—This is an application in 
revision against the order of the Judge of 
the Small Cause Court, Karachi, raising 
attachment on a water pumping engine on 
the ground that it was an implement of 
husbandry within the meaning of Cl. (b) to 
Prov. (l) to S. 60, Civil P. C. The order of 
the Judge is attacked on the ground that 
S. 60 is intended to apply only to imple¬ 
ments and cattle which are absolutely 
necessary for the livelihood of an agricul¬ 
turist of the poorest class and that a 
machine as such cannot come within the 
meaning of Cl. (b) to the Proviso, the sug¬ 
gestion apparently being that if an agricul¬ 
turist has in bis possession a machine he 
cannot be an agriculturist within the mean¬ 
ing of Cl, (b) because he is not a poor 
agriculturist. But we do not think that 
Cl. (b) is to be interpreted in so narrow a 
manner as to limit its application only to 
such things as wooden ploughs or buUoolM, 
such things as are necessary to maintain 
the poorest type of agriculturists following 
the most primitive methods of agriculture 
or that it was intended to penalize the 
more progressive type of agriculture. For 
instance, it is common knowledge that 
water is drawn from wells either by means 
of bullocks or by means of camels working 
Persian-wheels and to attach either these 
camels or bullocks is to bring the agricul¬ 
turist's livelihood to an end. To argue that 
he should then laboriously dig the land 
with a shovel or to bring water in a pail 
from the well with his own hand and so 
earn a miserable livelihood for himself and 
his dependants, is clearly to violate the 
spirit and the purpose of 01. (b) to Prov. (D 
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|to S. 60, Oivil P. 0., \7hioh is not intended 
to force agriculturists back to primitive 


ways but to protsct them in their livelu 
hood as agriculturists by preventing the 
attachment even of those mechanical means 
whereby they plough and irrigate and cul¬ 
tivate the soil and obtain their livelihood 
as agriculturists. The difference between a 
Persian.wheel and an engine or water pump 
is not an essential difference so as to apply 
ICl. (b) to the one case and to repel it in 
the another. Judgments show that the 
term 'implements of husbandry' in Cl. (b) 
to Prov. (1) to S. 60, Civil P. 0., should be 
interpreted in a fair and reasonable and 
even in a generous spirit and not in a 
narrow and mean manner. For instance, in 
25 Bom L R 1211* at page 1213, Shah 
Ag. 0. J. said : „ ^ v * 

The defendants, who are appellants before ns 
are admittedly agriculturists and have reared 
^tigar*caB8 crop on thoit fields ftiid on that^field 
they have used articles^ one Charak, a kadbai and 
planks of timber for the purpose of extracting 
■ sugar juice from sugar-cane and of turning it into 
jaggery. It is not necessary for the purpose of this 
^asOi and it is not easy to define the exact scope of 
Abe expression ‘implements of husb^dry used 
with reference to an agriculturist. But having 
regard to the nature of the articles in this case, 
and the use made thereof'on the field by the 
.culturlsts, we think that it would be 
to the intention of the Legislature to hold that 
they are ‘implements of husbandry within the 
meaning of 8. 60, Cl. (b). Civil P. 0. ^ 

But it is urged on behalf of the plaintiff 
that the burden lies upon the agriculturist 
who wishes that attachment to be raised 
to show that his engine or water-pump is 
necessary to enable him to earn his liveli¬ 
hood as such, but this case has all along 
proceeded on this basis. This allegation 
was raised implicitly by the application 
-and it is clear that the order of the Judge 
was not attacked in the revision applica¬ 
tion upon this ground at all. It was at- 
■taoked upon the ground that the engine or 
the water.pump as such was not an imple¬ 
ment of husbandry within the meaning of 
Cl. (b) of Prov. (l) to 8. 60, Civil P. 0. It 
appears clear from the record that this 
engine or this water.pump is necessary for 
the agriculturist to irrigate and cultivate 
his fields and earn his livelihood as an agri¬ 
culturist, and we see no reason or need to 
order farther inquiry on this point or to set 
aside the order of the Judge. We therefore 
reject this application with costs. 

u.s./r.K. _ Application rejected. 

1, Lakshman Mhasu v. Narhari Dadasa, (1924) 

HAIR Bom 291=61 10 679=26 Bom L B 

1211 . _ 

1939 S/18 A 14 
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Davis J. 0. and Dadiba 0. Mehta J. 
Naraindas Pirumal — Appellant. 

V. 

Bhojraj Premchand and another — 

Respondents. 

Second Appeal No. 3 of 1936, Decided on 
25th May 1938, against decree of Dist. 
Judge, Sukkur, D/- 15th October 1934. 

(a) Second Appeal—Question of law—Whe¬ 
ther conclusions of law arising from facts are 
correct or not is question of law. 

Whether legal inferences arise from certain facts, 
whether conclusions in law arising from certain 
facts are or are not correct, are questions of law 
which can be considered in second appeal: 20 Cal 
98 (P C) ; 19 Cal 253 (P C) ; AIR 1930 P C 
91 and A I B 1937 Sind 51, Bel. on. [P 93 G 2] 

(b) Transfer of Property Act (1882), S. 53— 
Fraudulent transfer—Suit by trustee for decla¬ 
ration that property is not liable to be sold in 
execution being transferred in trust by judg¬ 
ment-debtor—Attaching creditor can plead in 
defence that transfer is fraudulent. 

Where the judgment-debtor transfers bis pro¬ 
perty in trust to the trustee ‘who brings a suit for 
a declaration that property which is the subject of 
a charge by a consent decree cannot be sold in 
execution of that decree because it is trust property 
and not the property of the judgment-debtor, it is 
open to the attaching creditor to plead in defence 
that the transfer was in fraud of creditors : A I B 
1920 Mad 74,8, Applied. [P 98 C2 ; P 99 C 1] 

(c) Transfer of Property Act (1882), S. 53— 
Defrauding one creditor it sufficient to attract 
operation of S. 53—Test to be applied to cases 
falling under Sec. 53 stated—Sec. 53 applies to 
cases where transferor prefers himself to other 
creditors. 

Though the purpose of See. 53 is to protect all 
creditors, the fact that there is only one creditor 
and not more, is no reason to exclude the applica¬ 
tion of the Section, if it is clear that the transfer 
is fraudulent and made for the purpose of defeating 
or delaying him A 1 B 1927 Lah 420 and AIR 
1936 Lah 222, Bel. on. [P 99 0 1] 

But the test to be applied to cases under this 
Section is whether the purpose of the transfer is to 
prefer one creditor to the other, or whether, the 
purpose is to prefer the transferor himself i A I B 
1915 P C 115 andAIR 1929 P 0 279, Bel. on. 

[P 99 0 1] 

Section 53 of the Act is not intended to apply to 
a transfer by which one creditor is preferred to 
another. It is intended to apply to transfers where 
the transferor prefers himself to his creditors, 
where the transaction is a sham and bogus trans¬ 
action. [P 99 0 1] 

Kundanmal Dayaram — for Appellant. 

Dipchaud Cbandumal— for Respondents. 

Davis J. C.— This is an appeal against 
the judgment of the District Judge of 
Sukkur who confirmed a judgment of the 
Subordinate Judge of Sbikarpur who 
decreed the plaintiff’s suit which was for 
a declaration that defendant 1 was not 
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entitled to sell the interest of defendant 2 
in a house upon which defendant 1 had got 
a charge by a consent decree on the ground 
that when that consent decree was passed 
defendant 1 had ceased to have any interest 
in the house, all his moveable and immov> 
able property being transferred to the 
plaintiff, his brother, as a trustee on 25th 
July 1927. The date of the decree of which 
defendant 2 had sought execution was 
dated 15th November 1927. Both the lower 
Courts considered but briefly the question 
as to whether this transfer of property by 
defendant 2 to the plaintiff in this trust- 
deed of 25th July 1927, was voidable as 
being fraudulent and with intent to defeat or 
delay creditors and both the lower Courts 
came to the conclusion that the transfer was 
not such a transfer. But the real significance 
of S. 53, T. P. Act, does not appear to have 
been sufiBciently appreciated by the lower 
Courts which gave more time to the ques¬ 
tion whether there was a trust or not. 

But after having heard the arguments in 
appeal, and after having carefully consi¬ 
dered all the circumstances of the case, we 
have no doubt that this transfer was made, 
by way of trust, by one brother, the judg¬ 
ment-debtor, to his brother, the plaintiff, 
for the express purpose, among others, of 
evading a debt, existing at the time of the 
transfer, in settlement of which defendant 
2 subsequently obtained his consent decree. 
We have carefully considered the terms of 
this trust from the point of view as to 
whether in its elaborate provisions there 
was any honest arrangement made for the 
payment of this debt, the existence of 
which has been admitted, and which 
amounted to some Es. 3000, and we have 
come to the conclusion in view of the 
second and third and thirtieth clauses of 
this trust-deed that it is so worded, and 
purposely so worded, as to evade the pay. 
ment of the debtors’ personal debts among 
which we have no doubt the trustee classes 
this disputed debt. We have not to consider 
in this appeal the question which was 
raised, among others, as to whether the 
property of the one brother could be trans- 
ferred to the other brother as a trustee, it 
being argued by the appellant that property 
was joint undivided property of the joint 
Hindu family, and therefore one co-parcener 
could not transfer to the other as a trustee 
his joint and undivided share, for if we 
come to the conclusion as we do that this 
transfer was voidable under S. 53, T. P, 


Act, this other question does not fall to bA 
decided. 

Now, the first point taken in argument 
by the learned advocate for the respon^ntS' 
was the usual argument that this is not a 
question to be considered in second app^, 
that we are concerned here with a mere 
question of fact, as to whether the transfer 
was or was not made with a particular 
intent. But there are cases which this 
Court has consistently followed as autHo- 
rity that whether legal inferences arise 
from certain facts^ whether conclusions in 
law arising from certain facts are or are not 
correct are questions of law which can be 
considered in second appeal. Reference 
may be made to the Privy Council cases in 
19 I A 228,^ 19 I A 48,^ and 32 Bom L R 
380,^ while one aspect of this matter haS' 
been considered and discussed at some^ 
length in a case of this Court in 30 S L E 
371,^ and it appears clear that we can cofi- 
sider in second appeal the question whether 
the transfer evidenced by this trust-deed' 
of 25th July 1927 was a transfer within- 
the provisions of S. 53, T. P. Act and^thus- 
voidable by the creditor. Now,. it ^ was- 
argued by the learned advocate for the res- 
»pondents that the plea raised by the judg¬ 
ment-creditor could not be raised by him- 
as defendant at all. If he wished it to lj0' 
held that the transfer was voidable upder 

5. 53, T. P. Act, he must bring a suit speoi* 

fically for that purpose; such a plea was 
not open to him in defence. But there is 
judgment of the Full Bench of the Madras 
High Court in 43 Mad 760,® whereby it is 
clearly laid down that * , 

in a suit bj an alienee, whose claim to. property 
attached under a decree has been rejected, to set 
aside the order and establish his title, it is open to 
the attaching creditor to plead in defence that the 
transfer was in fraud of creditors. 

A trustee is an alienee within,the mean¬ 
ing of that ruling, and, we think, it makes 
no difference if the suit is brought as a 
result of a claim rejected in execution pro- 
ceedings or whet her the suit is brought) 

1. Earn Gopal v. Shamskhaton, (1893) 20 Cal 93 

=19 I A 228 (P C). 

2. Luchmeswar Singh v. Manowar Hoosein, 

(1891) 19 Cal 253=19 I A 48 (P 0). 

3. Wall Mohammad v. Mohammad Baksh, (1930) 

17 A I R P 0 91=122 I C 316=11 Lah 199= 

57 I A 86=32 Bom L R 380 (P C). 

4. Gulabrai v. India Equitable Insurance Co. 

Ltd., (1937) 24 A I R Sind 51=167 I C 929= 

80SLR 371. 

6 . Ramaswami Ghettiar v. Mallappa Reddiar,. 

(1920) 7 A I R Mad 748=59 I C 947=43 Madi 

760=39 M L J 860 (P B). 
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without the preliminary of a rejected claim 
in execution proceedings and takes the 
form of a declaration that property which 
is the subject of a charge by a consent 
decree cannot be sold in execution of that 
decree because it is trust property and not 
the property of the judgment-debtor, free 
to be sold in execution of the decree. Now, 
it is not disputed in this case that at the 
time this trust deed was executed a debt 
was due by defendant 2 to defendant 1. It 
was so admitted in the trial Court. The 
fact that the consent decree was made after 
the trust deed, on 15th November 1927, 
does not appear to us to be decisive in the 
case, because though in certain circum¬ 
stances a transfer may be voidable within 
the provisions of S. 63, T. P. Act for subse¬ 
quent debts, it is admitted that in this case 
this substantial debt was in existence at 
the time of the execution of the trust-deed. 
Now, S. 63, T. P. Act reads as follows: 

53. (1) Every transfer of immovable. property 
made 'with intent to defeat or delay the creditors 
of the transferor shall be voidable at the option of 
any creditor so defeated or delayed ...» 

And though it is clear that the purpose 
of the section is to i*otecb all creditors, the 
fact that there is only one creditor and not 
more, is no reason to exclude the applica¬ 
tion of the section, if it is clear that the 
transfer is fraudulent and made for the pur¬ 
pose of defeating or delaying him.^ If autho- 
rity is necessary for the proposition that 
the defrauding of one creditor is, the other 
circumstances being present, sufficient to 
attract the application of S. 53, reference 
may be made to the cases in 8 Lab 544 
and A I E 1936 Lah 222.’ But the test to 
be applied to oases under this section has 
been laid down by the Privy Council in 
certain cases 43 Cal 621® and 7 Eang 624, 
and this test is whether the purpose of 
the transfer is to prefer one creditor to 
the other, or whether the purpose is to 
prefer the transferor himself. Apart from 
any special question that arises in the case 
of bankruptcy, Sec. 63 of the Act is not 
intended to apply to a transfer by which 
one creditor is preferre d to another. It is 

6 Mohammad Ishaq v. Mohammad Yusaf (1927) 

14 A IB Lah 420=1011 0 172 = 8 Lah 544 

=29 P L B 114. 

7. Mfc. Bibo V. Sampuran Singh, (1936) 23 A I B 

Lah 222=162 I 0 922. 

8 . Musahar Bahm v. Hakim Lai, (1915) 2 A I R 

P 0 116=32 I 0 343 = 43 Cal 521 = 48 I A 

104 (P 0). 

9. Ma PwaSMay v. S. A, R. M. A. Ohetfcyar firm, 

(1929)16 A IR P 0 279 = 1201 0 646 = 7 

Rang 624 s 661 A 379 (P 0). « 


intended to apply to transfers where the, 
transferor prefers himself to his creditors, ’ 
where the transaction is a sham and bogus 
transEWJtion; and this appears to us pre¬ 
cisely to he the case here. The provisions 
of this trust-deed are not executed care¬ 
lessly ; it is a long and elaborate deed- 
There are provisions relating to paymente 
of. debts, and although the learned advo¬ 
cate for the respondent was prepared to 
say that. in his opinion the present debt 
of the judgment-creditor would fall under 
.para; 2 of the trust-deed he could not’ 
commit his client to any such opinion, and 
we do not think that the conduct of the 
plaintiff in this case has shown it to be his 
-opinion. His action in bringing this suit 
was clearly to evade the payment of this 
■debt. He did not bring the money for the 
payment of this debt into Court ; in facrti 
he alleged that the consent decree had been 
obtained fraudulently. If that was so, it 
was open for the judgment-debtor to bring 
a suit to set aside the decree on the ground 
of fraud. 

In fact the form in which this suit is 
brought, the conduct of the plaintiff, the- 
elaborate care with which this trust-de^d. 
has been drawn up, the fact that ap¬ 
parently there escapes through its provi¬ 
sions just this debt which is to be paid, 
leaves no doubt in our mind, under all the- 
circumstances, that this was a sham and- 
bogus transfer; there was no question of 
consideration, because there was no con¬ 
sideration passing from the one brother to 
the other; there was not here a genuine- 
consideration for the payment of the debt; 
or a genuine transfer of property in conse* 
quence; there was no genuine and real' 
consideration which would prevent the- 
application of S. 53, T. P. Act, which would' 
enable us to hold that this transfer was in: 
any way an honest transfer by this judg- 
ment-debtor, so far as this judgment-credi- 
tor was concerned. It may be that the- 
plaintiff, the brother, the trustee in this- 
deed, did not know of this particular debt, 
but in view of the manner in which this- 
deed was drafted, we should say it was- 
extremely probable that he did know. But 
this is not a case in ^hich we are called 
upon to consider whether there was a 
transfer in good faith for consideration 
because there was no consideration. This- 
is a case where it appears to us it is clear 
para. 1 of sub-s, (1) of Sec. 63, T. P, Act. 
applies and para. 2 is of no avail. 
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We therefore think, with all respect, that 
the lower Courts were wrong in their appre¬ 
ciation of the nature of this case, and that 
this is a suit which should have been dis¬ 
missed. The decrees therefore of the lower 
Courts must be set aside, the suit dis¬ 
missed, and the appeal allowed accordingly, 
with costs throughout. 

N.S./r.k. Decrees set aside, 

A. 1. R. 1939 Sind 100 

Lobo J. 

In re Indus Film Corporation Ltd. (In 
liquidation) — Debtors. 

Amiji Valiji & Sons — Claimants. 

Misc. No. 308 of 1936, Decided on 17th 
August 1938. 

(a) Charge—Iramediate or future—Creation 
of —Immediate charge held created. 

A corporation with reference to a loan advanced 
to it gave a writing to the creditor declaring that 
the latter would have “a lien on all our assets 
including machinery, shed, laboratory materials 
and settings now lying or that may be brought 
hereafter in our studio until payment of the 
aforesaid loan dr interest thereon,’* but the entries 
in the cash book of the corporation did not make 
any mention of the lien : 

Held that the declaration created and intended 
to create an immediate charge. [P 102 C 2; 

P 103 0 1] 

(b) Companiei Act (1913), S. 109 (1), Cl. (f) 
—Floating charge—Meaning of. 

Where the assets of a corporation are of a fluc¬ 
tuating nature and must change from time to 
time in the ordinary course of business, and while 
taking loan creating charge on their assets, no res¬ 
traint of any kind whatever is placed on the con¬ 
duct of the business of the corporation, and the 
charge does not crystallize into a fixed security, the 
charge so created is a floating charge : Case law 
discussed. fP 103 0 1 ; P 106 0 1] 

(c) Companies Act (1913), S. 109—Instru¬ 
ment creating charge on the property of a cor* 
poration is void if it is not registered. 

An instrument creating charge on the property 
of a corporation, if not registered with the registrar 
as provided by S. 109, is void as against theOfficial 
Receiver. [P 106 C 1] 

(d) Companies Act (1913), S. 88—Chairman 
as principal officer of corporation who carries 
on its business has implied authority tc enter 
into contract on behalf of corporation. 

The Chairman of a corporation as princip^! 
officer while carrying on business of the corporation 
executed a declaration creating a lien on property 
of the corporation in respect of a loan sanctioned 
by the Board of Directors, but the Articles of 
Association were silent as to the authority of the 
person entering into agreement on behalf of the 
corporation : 

Held that the Chairman had implied authority 
to execute the declaration. [P 106 0 2] 

Khanchand Gopaldas — 

for Ofioial Liquidator. 
Dingomal Narainsing — for Claimants. 


Lobo J.—In connexion with the liqui¬ 
dation proceedings relating to the concern 
known as the Indus Film Corporation Ltd., 
a point has arisen which has been referred 
to the Court for decision. In February 
1936 when the Corporation was a going 
concern Amiji Valiji & Sons advanced to 
the Corporation a sum of Es. 6000. This 
money remained unpaid when the Corpora¬ 
tion went into liquidation. Amiji Valiji A 
Sons in the course of liquidation proceed¬ 
ings have presented a claim for Es. 5000 
which the OMcial Liquidator is prepared 
to admit; but Amiji Valiji & Sons further 
claim to be secured creditors with a lien on 
all the assets of the Corporation including 
machinery, shed, laboratory, &c. in the 
Corporation studio on Lawrence Hoad, and 
the Official Liquidator who disputes this 
latter claim has referred the point to the 
Court for determination. To understand 
the legal issues involved it is very neces- 
sary to have a clear idea of the facts, and 
these are to be gathered from the evidence 
of the witnesses examined before me and 
the documents exhibited. It seems clear that 
early in 1936 the Ooi;poration was in sore 
need of funds. Mr. Dastur (Ex. 11) at pre¬ 
sent Manager of the Sind Provincial Co¬ 
operative Bank who in 1936 was for some 
time a director of the Indus Film Corpora¬ 
tion Ltd., states: 

I was a director of the Indus Film Corporation 
Ltd. I know Dr. G. L. Dudani. He was Chairman 
of the Corporation. I know Amiji Valiji &, Sons. 
In February 1936 the Corporation wanted money: 
they had not sufficient liquid assets. I was ap* 
preached to secure a loan for the Corporation. I 
was approached by Lalji Mahrotraand Dr. Dudani. 
The latter used to carry on the business of the 
Corporation. I approached Moosaji of Amiji Valiji 
& Sons for a loan of Rs. 5000. He agreed, bat 
wanted security in the form of a lien on the Cor- 
potation’s property. Dr. Dudani agreed to give the 
security asked for, but said he would consult the 
other directors. He must have consulted the 
directors. The loan was given and two cheques of 
Rs. 2500 each passed through my hands. This is 
the pronote for the loan lEx. 12). This is the letter 
of lien executed by Dr. Dudani, the Chairman 
(Ex. IS). This was dated 29th February 1936. 
The dates of Exs. 12 and 13 are different because 
I detained the second cheque till Ex. 13 was handed 
to me. The first cheque was dated 12th February 
1936. 

The witness has also stated that he him¬ 
self advanced Es. 2000 to the Corporation 
on 31st January 1936 and that Lalji 
Mahrotra, another director of the Corpora¬ 
tion, had also given a loan of Es. 2600. It 
would appear therefore that in January and 
February 1936 the Corporation had raised 
loans to the extent of Bs. 9600. £z. 12 is 
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the demand pronote for the loan of Bupees 
6000 from Amiji Valiji & Sons : it is dated 
11th February 1936,■ and it is signed 
"For the Indus Film Corporation, Ltd., 
G. L. Dudani, Chairman.” 

Exhibit 14 is a letter dated 12th Febru¬ 
ary 1936 from the Indus Film Corporation 
Ltd,, to M/s Amiji Yaliji & Sons. It refers 
to the pronote for Bs. 5000 and states : 

Wo oonflrm having received from you payment 
by two oheq.ues for Rs. 2500 each dated 12th and 
lYth February 1936 respectively. 

Exhibit 13 is the letter of lien and must 

be set out in full. It reads thus: 

With reference to the loan of Rs. 5000 advanced 
by you to us as pet our promissory note for Bupees 
6000 dated 11th February 1936, we hereby declare 
that you will have lien on all our assets including 
machinery, shed, laboratory materials, settings 
now lying or that may be brought hereafter in our 
studio on Lawrence Road in Garden quarter until 
repayment of the aforesaid loan and interest there¬ 
on, We hereby declare that we have not given any 
lien or right to any other person and that the same 
are free from any incumbrance. 

Exhibit 23 is the entry relating to Bs. 
5000 in the cash book of the Corporation. 
This entry appears at page 143 of the cash 
hook and is dated ll/13th February 1936. 
It refers to a voucher No. 611 which has 
been produced and is Ex. 24 in the case. 
But it makes no reference to any lien. The 
corresponding entry in the Corporation 
ledger is Ex. 25. Ex. 17 is a resolution of 
the Board of Directors of the Indus Film 
Corporation Ltd,, dated 22nd February 
1936. It reads thus : 

Resolved that the loan of Rs. 9500 taken by the 
Managing Agents in anticipation of sanction is 

hereby sanctioned. 

The amount of Bs. 9500 referred to m 
the resolution has been explained in the 
evidence of Mr. Dastur. It consists of the 
Bs. 6000 obtained from Amiji Valiji & Sons 
and the sums of Bs. 2000 and Rs. 2500 
lent to the Corporation by Mr. Dastur him¬ 
self and Lalji Mahrotra. It would appear 
from the evidence of Mr. Dastur that 
Dr. G. L. Dudani was attending to all the 
business concerns of the Corporation in his 
capacity as Chairman of the Board of 
Directors. Dr. Dudani appears to have con¬ 
sider^ that the lien granted to Amiji 
Valiji & Sons fell under the provisions of 
S. 109, Companies Act. and required to be 
registered with the Registrar of Joint Stock 
Companies. On 10th March 1936, he wrote 
to the Registrar a letter, Ex. 15, which 

reads: . . x. 

We are herewith sending you for registration a 

statement showing the charges incurred by the 
Corporation. 


The statement referred to iaEx. 15/1. It 
refers to the loans of Bs. 6000 from Amiji 
Valiji & Sons and dtatos that the property 
charged in respect of this loan is all assets 
including "machinery, shed, laboratory 
materials, settings.” Ex. 15/4 is the reply 
sent to the Indus Film Corporation Ltd. by 
the Registrar of Companies, returning the 
papers sent to him with the letter Ex. 15. 
Ex. 15/4 reads : 

The statement of charges created by the com¬ 
pany is not required to be filed. What Is required 
to be registered are the actual mortgages or charges 
together with their particulars in the prescribed 
Form IX within 20 days after the date of creation 
of each charge (vide B. 109, Companies Act, 191S). 

All the papers received with your above letter 
ace returned herewith. 

At the meeting of the Board of Directors 

of the Corporation held on 26th July 1936 

a resolution was passed which reads : 

That a committee of Messrs. Partabrai Daoojl 
and Ishwardas Mallik be and is hereby appointed 
to look into the loans by the Corporation and have 
the loans secured as they consider proper. 

This is Ex. 19. On 8th August 1936 at a 
meeting of the Board of Directors of the 
Corporation one of the resolutious passed 
was this : 

The loans as registered in the books of the Cor¬ 
poration to date were admitted and the report of 
the Committee to secure them was approved and 
the necessary documents may be got executed. 

It is next necessary to a proper approcia- 
tion of the legal issues involved in this 
matter to be clear about the constitution of 
the Corporation and the provisions relating 
to its management. The Indus Film Cor¬ 
poration Ltd., was incorporated under the 
Companies Act of 1913, and Ex. 5 is a copy 
of the Memorandum and Articles of Asso¬ 
ciation of the Corporation. The Memoran¬ 
dum of Association does not contain any 
express provision for the raising of loans by 
the Corporation but in (S) of para. 3 in 
which the objects of the Corporation are 
set out the Corporation is given power to 
do all such things as are incidental or con¬ 
venient to the attainment of the objects of 
the Corporation and this no doubt will 
include the power to raise money Sn loans 
for the carrying on of the business of the 
Corporation. Article 4 of the Articles of 
Association reads thus : 

The company shall forthwith enter into two 
agreements with the Sind Talkies, Karachi, and the 
Silver Screen Syndicate, Karachi as the Managing 
Agents and Distributors respectively in terms of 
the draft agreements which have, for the purpose 
of identification, been signed by three of the sub- 
seribers to the Memorandum of Association and the 
Directors shall carry the same into effect. 


102 Sind 


In re INDUS FILM CORPORATION Ltd. (Lobo J.) A. I.Bk 


Article 78 reads thus : 

The Directors shall every year appoint one from 
among themselves as Chairman. He will be the 
Chairman of the Board of Directors as well as of the 
Company. He shall hold office for so long as he 
continues to be a Director and until a new Chair* 
man is appointed. 

Article 81 reads thus : 

The control of the management of the business 
of the company shall be vested in the Directors, 
who shall manage through the Managing Agents, 
the Sind Talkies, Karachi, with whom the com* 
pany has entered into an agreement and the Direc¬ 
tors may exercise all such powers and do all such 
acts and things as the company is, by itsmemoran- 
•dum or otherwise, authorized to exercise and do , • 

Article 89 reads : 

^ The Directors shall duly comply with the provi* 
sions of the Companies Act, 1913, or any statutory 
modification thereof for the time being in force and 
shall appoint a person who shall be the principal 
officer of the company for the purpose of discharge 
ing the statutory duties mentioned in the Com¬ 
panies Act. 

By a resolution of the Board of Directors 
dated 15th February 1935, Ex. 16 in the 
case, Dr. G. L. Dudani was elected Chair¬ 
man of the Board of Directors of the Cor. 
poration for the first year of the Corporation 
and Mr. Bamchand Jiwanlal was appointed 
Secretary of the Board of Directors of the 
Corporation for the first year of the Corpo¬ 
ration. By a resolution of the same date 
the Chairman (Dr. Dudani) was appointed 
to act as the principal officer of the Corpo¬ 
ration for the period during which he was 
Chairman of the Corporation. By a resolu* 
tion of the Board of Directors dated 31st 
March 1936 (Ex. 18) Dr. G. L. Dudani 
was again elected as Chairman of the Board 
of Directors of the Corporation. Nowhere 
in the Articles of Association of the Cor. 
poration is there any express provision as 
to the making and signing of contracts for 
and on behalf of the Corporation. Ex, 26 is 
the agreement between the Corporation and 
its Managing Agents, the Sind Talkies. 
Cl. 5 (d) thereof provides that subject to 
the general control of the Directors the 
Managing Agents may 

borrow or raise any sum of money by loan or 
otherwise'on mortgage or hypothecation, on such 
securities and the terms as deems fit, and execute, 
sign and seal, or deliver all necessary documents or 
do any other acts in that behalf. 

It is certainly not clear on the record 
when this agreement (Ex. 26) was executed. 
It bears the date 23rd February 1935. But 
the signatures appear on p. 4 on which no 
part of the agreement has been typed. 
There is no date for any of the signatures. 
Below the signatures there is an endorse¬ 


ment by one Govindanand dated 28th July 
1936. It reads : 

I hereby certify that I have this day witnessed 
this original document and that it does not beat 
any endorsement in favour of any person or 
persons. 

Govindanand has signed this endorse¬ 
ment in the presence of Hoosainbhoy 
Esmailji, First Class Magistrate, Karachi, 
on 28th July 1936, This point has appa- 
rently escaped the learned advocates who 
argued the matter before me, but as the 
document stands, it is to my mind very 
doubtful as to when the agreeqaont (Ex. 26) 
was executed. The Managing Agents have 
signed Ex. 26 thus: “Per Pro. Sind Talkies, 
Karachi, Bamchand Jiwanlal.” Bamchand 
Jiwanlal was the Secretary of the Board of 
Directors and of the Corporation. Mr. Das- 

tur in his evidence has stated : 

The Managing Agents were the Sind Talkies as 
far as I know. Mr. Bamchand and Dr. Dudani 
were partners in ‘The Sind Talkies’. 

At another place in his evidence Mr. Das- 
tur has distinctly stated that Dr. Dudani 
used to carry on the business of the Cor. 
poration. At the meetings of the Board of 
Directors at which the resolutions Exs. 16, 
16/1, 17, 18, 19 and 20 were passed, Bam¬ 
chand Jiwanlal of the Sind Talkies was pre- 
sent. It would appear, therefore, that who- 
ther as a partner in 'The Sind Talkies', the 
Managing Agents of the Indus Film Corpo¬ 
ration Ltd., or as Chairman of the Board of 
Directors and of the Corporation it was 
Dr. G. L. Dudani who was carrying on the 
business of the Corporation at the time 
when the loan of Bs. 5000 was taken from 
Amiji Valiji & Sons and for some consider¬ 
able time thereafter. 

Now, the points that arise for decision 
from the rival contentions of the parties 
are these: (l) Was any charge created in 
respect of the loan of Es. 5000 from Amiji 
Valiji & Sons 7 (2) Is the charge valid in 
law? (3) Is it binding on the Corporation? 
I will deal with these points in the order in 
which I have stated them. As regards the 
creation of the charge the learned advocate 
for the Official Liquidator argues that the 
language of Ex. 13 clearly shows that at 
that time the Corporation merely agreed to 
give a lien at some future date. Thi^ no 
lien was in fact created by the document 
Ex. 13. He has relied on the words : “We 
hereby declare that you will have lien on 
all our assets including machinery, etc.” 

I do not however agree that there is any 
force in this argument. There can be no! 
doubt to my mind that Ex. 13 created and! 
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intended to croate an immediato charge. If 
the phrase used ia not accurate and unambU 
guous, this is clearly attributable to the fact 
■that Dr. Dudani does not appear to be an 
English scholar. Reliance has also been 
^placed by the learned advocate for the Offi¬ 
cial Liquidator upon the fact that in the 
account books of the Corporation, Exs. 23 
and 25, there U no mention of any lien and 
that no register of charges has been pro¬ 
duced. On the other hand, there is the 
clear and definite evidence of Mr. Dastur 
and I have no reason v^hatever to reject 
•the word of this witness. Mr. Dastur is a 
very respectable gentleman. He is the Re¬ 
sent Manager of the Sind Provincial 
operative Bank and was in 1936 s-^irector 
of the Indus Film Corporation Ltd. I^hold 
therefore on this point that a charge was 
created in respect of Amiji Valijis loan of 
Es. '5000 and Ex.' 13 is that charge. A 
mjich more important question however is 
■whether this charge is valid ^^.w. Its 
validity is attacked by reason of Sec. lUy, 
Companies Act, which provides that cer. 
tain mortgages and charges referred to 

far as any security on the C^pany’s 
propert^. or undertLing is thereby ’ J® 

void against the liquidator and any ^ 

r^mnanv unless the prescribed parUculars of the 
Sgage’or charge 4ether with the i-trument 
■(if any) by which the mortgage or charge is crea¬ 
ted « evidenced. or a copy thereof verified m the 
nrescribed manner, are filed with the registrar fo 

manner required by this Act within 

21 days after the date of its creation. 

Now Ex. 13. it is common ground, was 
•not registered with the Registrar in the 
-manner provided by Sec. 109, Companies 
Act, and the whole argument as to the 
validity of the lien has turned upon the 
•question whether or not the document 
•(Ex. 13) constitutes a floating charge on 
-the property of the Corporation falling 
•under Cl. (F) of sub-s. 1 of Sec. 109, Com¬ 
panies Act. It is common ground that 
01. (B) of the Section which relates to a 
mortgage or charge not being a pledge on 
moveable property of the Company can 
have no application because Ex 13 is dated 
mh February 1936 and Cl. (E) came to be 
inserted in S. 109 only in October 1936. 

- This question has caused me much, anxi¬ 
ous thought, but after a careful considera- 
tion of the matter from every aspect I have 
obme to the conclusion that Ex. 13 creates 
a floating charge on the assets of t^e Cor- 
Jporation within the meaning of Cl. (F; of 
llsab-S. 1 of S. 109, Companies Act and that 


Sind 103 


not having been registered as required by 
S. 109 it is void against the Official Liqui¬ 
dator. A floating charge has thus 
cribed by Eomer L. J. in (1903) 2 Oh 281. 

The term ‘floating’ is one that until recently 
was a mere popular term. -It certainly had no dis¬ 
tinct legal meaning. It is not a legal term. It has 
recently been used in more than one statute; but 
when the Courts have to consider whether the 
charge is a floating one within the meaning of the 

term as usedintheAcbsof Parliament, and in parti¬ 
cular within the meaning of the Companies Act, 
1900, one must, I think, deal with the question of 
substance to be answered according to the circum¬ 
stances of each particular case. I certainly do nob 
intend to attempt to give an exact definition of 
the term 'floating charge’ not am I prepared to 
say that there will not be a floating charge within 
the meaning of the Act, which does not contain 
all the three characteristics that I am about to 
mention, but I certainly think that if a charge has 
the three characteristics that I am about to men¬ 
tion, it is a floating charge. (1) If it is a charge on 
a class of assets of a company present and future, 
(2) if that class is one which, m the ordinary 
course of the business of the company, would be 
changing from time to time; and (3) if 
that by the charge it is contemplated that, until 
some future step is taken by or on behalf of those 
interested in the charge, the company may carry 
on its business in the ordinary way as far as con¬ 
cerns the particular class of assets I am dealing 

with. TT j T T 

In the same case Cozens-Hardy L. J., 
gave a more positive description of a float¬ 
ing charge. He says : . 

My view is that the floating charge need not be 
on the whole undertaking nor on the whole pro¬ 
perty of the Company. It must, I think, embrace 
both present and future property and property of 
a particular class. It must, I think, contam 
expressly or by necessary implication a right bo 
the company to deal with it for a certain time as 
though the charge had never been executed. When 
these cooditions are found, I think you have a 
floating charge within the meaning of the Act. 

These descriptions of a floating charge 
were supplemented in a later case by Buck- 
ley L. J., who, in (1910) 2 E B 979, 

summarized the decisions as follows . 

A floating security is not a future security; it is 
a present security, which presently afiects all the 
assets of the company expressed to be included in 
it On the other hand, it is not a specific security, 
the holder cannot affirm that the assets are speci¬ 
fically mortgaged to him. The assets are mort¬ 
gaged in such a way that the mortgagor can deal 
with them without the concurrence of the mort- 
eagee. A floating security is not a specific mott-' 
sale of the assets, plus a license to the mortgagor 
to dispose of them in the course of bis business, 
but is a floating mortgage applying to every item 
comprised In the security but not specifically 
affecting any item until some event occurs or some 

1 Houldsworth v. Yorkshire 'Woolcombers Asso¬ 
ciation Ltd., (1903) 2 Ch 284=72 L J Oh 635. 

2 Evans V. Rival Granite Quarries, Ltd., (1910) 
2 KB 979=79 L J K B 970=54 B J 680=26 
TIjR609. 
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act on the part of the mortgagee is done which 
causes it to crystallize into a fixed security. 

As Lord Macnaghten observes in (1904) 
A C 355,^ a floating charge is 

ambulatory and shifting in its nature, hovering 
over and so to speak floating with the property 
which it is intended to ailect until some event 
occurs or some act is done which causes it to settle 
and fasten on the subject of the charge within its 
reach and grasp. 

The latest English case in which the 
nature and elements of a floating charge 
have been discussed is the case in (1937) 1 
All E E 231.* It is a judgment of Porter J. 
in the K. B. Dn. The learned Judge was 
there dealing with a case of money borrowed 
upon the security of letters of hypotheca¬ 
tion relating to goods and produce in the 
borrowers godowns. The borrowers were 
free to deal with the goods and produce in 
the ordinary course of business and the 
contents of their godowns changed frequ¬ 
ently. Beferring to the charge in this case 
Porter J. states : 

But when one comes to the question of what a 
floating charge is, in my view, one gets the best 
description from what was said by a learned Lord 
Justice. I will not say ‘definition’ because one 
learned Lord of Appeal said he need not define the 
meaning of the phrase, and a learned Lord Justice, 
whose definition I propose to adopt, said, to start 
With : It is not difficult to define a floating 
charge,” and then proceeded to give what I should 
have considered a definition if he did not after¬ 
wards himself refer to it as a description. In these 
circumstances, I prefer the description of Fletcher 
Moulton L. J., which is contained in (1910) 2 KB 
979, at p* 994. I think that case in effect says^ 
without limiting or trying to be too exact in the 
matter, that the main and substantial question 
is; are you altering from time to time the security 
which you have given so as to leave that security 
free for the person making the pledge to deal with, 
or are you not leaving it free, but are you restrain¬ 
ing him from dealing with it in the sense that he 
has either got to pay the money for which the 
pledge was given as security to him, or on his 
behalf, or in the sense that it actually is made his 
property ^ for the time being though when it is 
patted with the money may be substituted for the 
security given. In my view, in the case of the 
Mercantile Bank of India, Strauss and Co, Ltd., 
were entirely at liberty to deal with the goods 
which were pledged, subject to their being a 
general charge over the property which did not 
light upon any of their property until the seizure 
of the goods. 

The principle set out in the leading Eng¬ 
lish cases on the subject of a floating charge 
which have been referred to above has 
been sought to be applied in several cases 

3. Illingworth v. Houldsworth, (1904) A 0 366= 

73 L J Oh 739=91 L T 602=63 W B 113= 
20TLK633. 

i. Mercantile Bank of India Ltd. v. Chattered 
Bank of India, Australia and China, and 
Strauss & Co. Ltd., (1937) 1 All E R 231, 


A. I, m 

in India which have been referred to before' 
me in argument. In 50 Bom 547® the faots^ 
were that the directors of a company exe¬ 
cuted an instrument creating a charge in¬ 
favour of the bank. The instrument states- 
that in consideration of bank advancing a- 
loan of two lacs, the company had "depo¬ 
sited and pledged with and to the bank as- 
security for the repayment of the loan all* 
the liquid assets including stock in process- 
now or at any time hereafter to be stored 
by the company in its godowns,” the keya 
of which had been delivered to the bank 
and were to remain in the possession of 
the bank. The bank took possession of the 
liquid assets and its clerk was retained in 
charge thereof. The company agreed to 
maintain the goods in the godowns at a 
value of 33 per cent, above the amount for 
the time being due. The question having, 
arisen whether the instrument created a 
floating charge, it was held by a Bench ef 
the High Court that the charge created' 
was not a floating charge; it was a mort¬ 
gage of specific assets with a license to the' 
mortgagor to dispose of them in the course- 
of the business subject to prescribed condi¬ 
tions. The facts of this case are entirely dis¬ 
tinguishable from those in the case before 
me, and this decision is therefore not 
helpful. 

The next case in which the matter of a. 
Boating charge has been considered in India 
is the case in A I R 1926 Bom 28,® a deci¬ 
sion of a Bench of the same learned Judges 
as decided the case in 50 Bom 547.® In this 
case the respondent N. H. Moos, a receiver 
in a suit in the Bombay High Court, lent 
and advanced to E. F. Gordon Ltd. a sum 
of rupees two lakhs. In respect of the loan 
three documents were executed, a resolution 
authorizing one Mr. Cunnigham to arrange 
a loan, a demand pronote for Bs. 2,00,000 
and an agreement between the company 
and the receiver signed by Cnnnigham. 
There was also a letter written by Cnnnig- 
bam to the receiver stating that he had 
taken possession of the machinery, presses 
and ail moveable property comprised in the- 
said agreement as the receiver’s agent and 
would continue to hold the same as his 
agent. F. F. Gordon Ltd., it may be ex¬ 
plained, were the proprietors of a printing. 

5. Bank of Baroda v. H. B. Shivdasani, (1926)* 

13 A I R Bom 427=96 I 0 417=50 Bom 647 

=28 Bom L R 689. 

6 . D. Pudumjee <fe Co. v. N. H. Moos, (1926) 13; 

AIR Bom 28 = 911 0 334 = 27 Bom L Bj 

1218. 
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press and Mr. Onnnigham was the manag¬ 
ing director of the company and editor of 
the “Advocate of India.'* On the company 
going into liquidation, the receiver claimed 
that he V7as entitled to a preferential charge 
over the moveables of the company on the 
ground that he was a pledgee in possession. 
In deciding the case against the receiver, 
Coyajee J. who delivered the judgment in 

the case states : , , 

In my opinion the parties did not create a pledge 
of existing properties; they intended to create a 
floating charge on all the properties of the 
pany “except the leaseholds and the goodwill, 
within the meaning of Sec. 109, Companies Act, 
1918, but the charge is void for want of regis¬ 
tration. 

Macleod 0. J. added : 

The document of 9th February 1922 did not 
create a pledge of specific assets belonging to the 
company in favour of the receiver, but created a 
floating charge on all the company’s assets, and 
was therefore compulsorily registrable under Sec¬ 
tion 109, Companies Act. 

‘Set another case in which the subject 
of a floating charge has received careful 
consideration on the basis of the leading 
English cases on the point is the case in 
69 Cal 1372.^ In that case the document 
in question was a kabuUyat in respect of 
a mining lease containing the following 


stipulation: . - v ■ «* 1 , 5 - 

Further, the tight I have got on the basis of this 

settlement, the machineries of the said kuthi, the 

engine and the boilers, &c. will all along remain 

under first charge for the said royalty and mim- 


mum royalty. 

After an exhaustive review of the Eng. 
Ush cases on the point Mukerji J. states as 

^°Bwfng these observations in mind, if one exa¬ 
mines the character of the charge created m the 
present case, one finds certain elements present or 
aljgent.It may be conceded that, for a float¬ 

ing charge, it is not necessary that the entire took 
debts or the entire assets of the business should be 
charged but it is nevertheless apparent that the 
ffovernine idea is to allow a going concern to catty 
on its business in the ordinary course, the effect of 
which would be to make the assets liable to con- 
stant fluotuation. This element la entirely absent 
in the present case; what is charged b^g the 
leasehold and the machineries, engines, toilers, &o. 
that is to say, the moveables that would be brought 
on to the premises. With the charge on them, not 
a single screw could be removed except perhaps for 
the purpose of being replaced : and neither the 
moveables nor any parts of them could be ^posed 
of by the lessee. The element of fluctuation due 
to ordinary, wear and tear that is present here is 
widely difleient from what would be consequent 
on the power of disposal in the ordliw ^course of 
hosiness, which marks the outstanding feature of 
property s ubject to a floating charge. _ 

V H V. Low & Co. Ltd. V. Pnlinbiharilal 
Bingha, (1988) 20 A IR Cal 164=1481 0 198 
s69 Cal 1872. 


After quoting Buckley L. J.'s remark® 
in (1910) 2KB 979* the learned Judge 

proceeds« ... * 

Now, what is the event, on the happening of 
which, or what is the act or the nature of inter, 
vention of the mortgagee, which is reqmred to 
crystallize the security in the present case? Clearly, 
no act or intervention on the part of themortgagto 
is necessary. What however is said is that until 
royalty or minimum royalty is due or is in 
the charge will not fasten on the property. ThiB> 
in our opinion, is not the kind of event contem. 
plated; as soon as the royalty or minimum royalty 
accrues due, it forms a charge on the assets speci. 
fled and no extraneous event is necessary for the- 
charge to fasten itself. This element too is want¬ 
ing in the present oase.i 

On the facts of the case before me, it 
appears to me that the case in A I E 192© 
Bom 28® bears the closest analogy to the 
present case. Under Exhibit 13 what is 

charged is , , , 1 

our assets, including machinery, shed, laboratory 
materials, settings, now lying or that may be 
brought hereafter in our studio. 

These assets are undoubtedly of a fluctu¬ 
ating nature. It may be that the machi¬ 
nery, shed and laboratory are not assets 
which would fluctuate to any considerable 
extent, bub materials, settings and other 
things appertaining to a film business are 
undoubtedly of an extremely fluctuating 
nature and must change from time to time 
in the ordinary conduct of the business of a 
film corporation. This, in the words of 
Romer L. J., is the first characteristic of a 
floating charge. Then again, by reason of 
Ex. 13 no restraint of any kind whatever 
is placed upon the Indus Film Corporation 
Ltd. in the carrying on of the business. In 
the words of Cozens-Hardy L. J. in (1903)' 
2 Ch 284' here is a second characteristic of 
a floating charge. Cozens-Hardy L. J. said; 

It must, I think, contain expressly or by neoes- 
sarj implication a right to the company to deal 
with it for a certain time as though the charge 
had never been executed. 

Even the third characteristic referred tO' 
by Romer L. J., in the same case is to be 
found in the present case. Not till Amijl 
Yaliji & Sons demand payment of the 
money lent by them and institute a suit for 
the recovery thereof does the charge in- 
this case, in the words of Buckley L. J.,. 
“crystallize into a fixed security.** Or 
in the words of Lord Macnaughten iB> 
^904) A C 365,® “settle and fasten on 
the subject of the charge within its reach 
and grasp*'. The learned advocate for 
Amiji Yaliji & Sons has urged before 
that the case really applicable in this mat¬ 
ter is the case in 59 Cal 1372^ but I can.. 
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not agree, "^'hat ^as charged in that case 
the leasehold right granted by the 
settlement, the machineries of the kuthi, 
and the engines and boilers, &c. These 
■were assets which were not of a fluctuating 
nature as the learned Judge himself points 
out, the element of fluctuation was entirely 
absent. I am therefore of opinion that 
Ex. 13 constitutes a floating charge on the 
assets of the Indus Film Corporation, Ltd. 
falling within the meaning of Clause (F). 
iS. 109, Companies Act and not having been 
.registered it is void as against the Official 
Liquidator. 

In view of my decision the third point 
for decision which has been set out above 
does not really arise. If there is no charge 
valid in law then there is nothing to bind 
the Corporation. I would however record a 
finding on this point briefly stating my 
reasons. Under Sec. 88, Companies Act, a 
contract; on behalf of a company if it is a 
contract in writing may be made on behalf 
of the company and signed by any person 
acting under its authority express or 
implied. In the present case, the Articles of 
Association of the Corporation are silent on 
the point. The agreement with the Manag- 
ing Agents (Ex. 26) does make specific pro¬ 
vision for the entering into and execution 
of contracts, but, as I have said above, 
there is considerable doubt as to whether 
the agreement (Ex. 26) had been executed 
and was in force in February 1936. But 
even if it was it makes no material differ, 
■^ce. According to the evidence of Mr. 
Lastur, the business of the Corporation was 
carried on by Dr. Dudani. The Managing 

Agents were the Sind Talkies and Mr. Das- 
tur states: 

As far as I know Mr. Ramchand and Dr. Du- 
•dam were partners in ‘The Sind Talkies’. 

There is no other evidence on the record 
on the point. Ex. 13 was executed by Dr. 
Dudani as Chairman of the Corporation. 
Dr. Dudani was elected as Chairman of 
the Board of Directors and the Corporation 
on 3lst March 1936 by the document 
Ex. 18. He had already been elected 
Chairman of the Board of Directors and 
the Corporation and the Principal Officer 
of the Corporation in 1935 by resolution 
Exs, 16 and 16/1, By the Board's resolu- 
tion Ex. 17, dated 22nd February 1936, the 
raising of the loan from Amiji Valiji & 
Sons had been sanctioned. There is every 
reasim to believe that the resolution of 
the Board dated 8th August 1936, Ex. 20 


admitting the loans registered in the hooka 
of the Corporation and accepting the report 
of the Committee that they should bo 
secured and formal documents made out 
covered the loan of Amili Valiji & Sons. 
In these circumstances and in the face of 
these facts it is extremely difficult to accept 
the argument that Dr. Dudani was not 
authorized to raise a loan from Amiji Valiji 
& Sons and execute the document Ex. 13. 
If there was no express, there was undoubt-' 
edly implied authority to Dr. Dudani. I 
have^ omitted to mention that at all tha 
meetings of the Board of Directors at which 
the resolutions Bxs. 16.16/1,17,18,19 and 
20 wer 0 passedi Ramchand Tiwanlali tha 
Secretary of the Board of Directors and a 
partner in the firm of the Managing Agents, 
was present. Reference has been made to 
passages in Halsbury’s Laws of England, 
Vol. 5, at pp. 464, 467 and 468 and to seve¬ 
ral English cases such as (1870) 5 Ch 288® 
and (1856) 119 E R 886® on the question as 
to the binding effect of the Memorandum 
and Articles of Association upon persons 
dealing with a company and upon the ques¬ 
tion as^ to how far such a person is under 
obligation to inquire into the constitution 
and inner working of the company. It is 
unnecessary for me however to refer to all 
these decisions at any length, for it appears 
to rne that in this case the facts make it 
obvious that Dr. Dudani was authorized to 
execute the document (Ex. 13) giving a 
charge to Messrs. Amiji Valiji & Sons. As 
however I hold that the charge is invalid 
by reason of the provisions of S. 109, Com- 
panies Act 1913, my decision must be in 
favour of the Official Liquidator. 

As regards costs, I am not inclined to 
grant costs in this matter to the Official 
Liquidator against Amiji Valiji & Sons 
because for the charge being held invalid 
the party responsible is the Indus Film 
Corporation Ltd., who did not take the 
necessary steps to have the charge regis¬ 
tered as required by law. 

• S.g./r.k. Answered in affirmative. 


8 . In re County Life Assurance Co., (1870) 6 Oh 
288=39 L J Ch 471=22 L T 537=18 W B 
390. 

9. Royal British Bank v. Turqnand, (1856) 6 El 
& B1 327=25 L J Q B 317=2 Jut N 8 663= 
119 E R 886. 
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Davis J. C. and Tyabji J. 

Mt, Latifanbai io!o Abidali Pirali — 

Appellant. 

V. 

Mt. Sakinabai wlo Ghulam Hussein 
and othej'S — Respondents. 

First Appeal No. 40 of 1936 and MUc. 
Appeal No. 42 of 1935. Decided on 23rd 
■September 1938| against decision of Haveli- 
-wala, A. J. 0.. D/- 22nd July 1936 and 8th 

November 1935 respectively. 

.(a) Specific Relief Act (1877), S. 42 — Suil 
4or aeclatatipn that plaintiff and defendant* a* 
heir* of deceased were entitled to shares in 
money* lying to credit of deceased in hand* of 
Provident Trust which was not made party and 
for.injunction restraining defendant* from re¬ 
ceiving it—S, 42 is no bar to maintainability of 
suit'— Amendment of plaint by addition of 
prayer for administration does not change 
nature of suit. 

A person brought a suit for a declaration that 
■he and defendants as heirs of deceased were entitled 
‘to shares as set out in the plaint in the moneys 
lying to the credit of the deceased in the hands o£ 
the Burmah-Bhell Provident Trust Ltd., and for 

an injunction restraining the defendants from reco¬ 
vering from the Burmah-Shell Provident Trust 
any of the said moneys or from parting with any ot 
the moneys they might have received. T^ moneys 

were in the hands of the Burmah-Shell Provident 

Trust Fund and the trustees of that Fund were 

not a party. The Judge allowed the amendment m 

^;he plaint by the addition of a prayer for the 

■ administration of the estate of the deceased. 

Held that S. 42 was no bar. The suit property 

was in the possession It 

suit for a declaration and injunction would lie. it 

was not necessary for the plaintifi to ask for pos¬ 
session or partition. 

Held further that the amendment of the ^ainb 
did not change the nature of the suit at all. What 
it in efiect did was to express the teal purpose and 
natureof the suit, for the suit was in wality a smt 
for the administration of the estate 

(b) Mahomedan Law — Personal law of buc- 
cession of employee cannot be changed by 
atgreement with employer. 

The personal law of succession of a Muham- 
madan employee cannot be changed by agreement 
between him and his employer. IP 108 ^ 

« (c) Provident Fund — Private company — 
Provident money* are part of estateof deceased 
employee and pass on bis death to hi* heirs 
according to his personal law of succession. 

Provident fund moneys are the property of a 
deceased employee and pass on his d«tb to his 
heirs, whoever be nominated by hm for the pur¬ 
pose of receiving the moneys from the fund and for 
klvine a full and sufficient quittance to the fond. 
Hence, the moneys standing to the credit of a de- 
beased Sunni Mahomedan in the Provident Fund 
at the time of his death are patb of his estate and 
subject to the perwnal law o*/accession of the 

-deceased as a Bunni Muhammadan .A IB 1924 

Sind 57, Foil. [P 109 0 1. 2) 


(d) Provident founds Act (1925), S, 5 — S. 5 
does not apply to funds of private company. 

Section 6 deals with Government and Railway 
funds. To the fund of a private company the Act 
does not and has not been applied [P 109 0 1] 

(e) Provident Funds Act (1925), S. 5 “ Em¬ 
ployee’s personal law of succession whether 
ousted In favour of nominee (Quaere). 

■Whether, if a fund be a fund to which 8. 5 
applies, the personal law of succeasioh of the 

employee is ousted in favour of the nominee. 

[P 109 0 1] 

Bhagwandas P. Samtani — 

for Appellant. 

Kundanmal Dayaram — 

for Respondent (Mt. Sakinabai,) 

Appeal No. 40 of 1936 
Davis J. C. — This is an appeal from 
the judgment of Haveliwala, Additional 
Judicial Commissioner, in which he pur- 
ported to pass a decree in what had in fact 
become during the course of the trial an 
administration suit, though in its first form 
it was a suit for a declaration and injunc- 
tion, that the plaintiff and the defendants 
were as heirs of the deceased one Abidali 
entitled to a declaration that they were 
entitled to shares as set out in the plaint 
in the moneys lying to the credit of the 
deceased Abidabli in the hands, of the 
Burmah-Shell Provident Trust Limited, 
and for an injunction restraining the defen. 
dants from recovering from the Burmah- 
Shell Provident Trust any of the said 
moneys or from parting with any of the 
moneys they may have received. In view of 
the fact that the moneys were in the hands 
of the Burmah-Shell Provident Trust Fund 
and the trustees ot that fund were not a 
party, it is clear that no injunction or 
decree could issue against them; and it is 
also clear that the prayer for a declaration 
that the defendants were heirs to the 
deceased Abidali and were entitled to a 
specified share in the Provident Fund 
moneys was directly in conflict with the 
prayer that they were to be restrained per¬ 
petually from recovering their share. It is 
not strange therefore that the Judge realiz¬ 
ing the poverty of the parties and the harm 
that might come to them from litigation, 
endeavoured to decide the points really in 
dispute between them and to give the suit 
the proper form, and we have no doubt 
that the parties realizing that thWwaa in 
their test interests acquiesced in the form 
in which the suit came finally tp be tried, 
It would, we think, have been better, and 
would have saved the Appellate Court much 
time and argument if the learned'Judge had 
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been more careful to see that the technical 
amendment in the plaint by the addition of 
a prayer for the administration of the estate 
of the deceased was made when the suit 
was before him, and that he had decided 
and indeed decided first the issue put down 
as Issue 12, which should have been put 
down as Issue 1, as to whether the suit 
was maintainable, or to have put on record 
the fact that this issue was not pressed. As 
it was, this issue was not decided nor was 
it put on record that it was not pressed. In 
appeal the arguments advanced were based 
principally on these two objections: (l) 
that the suit as framed would not lie and 
the effect of the amendment was to change 
the nature of the suit, and (2) that the 
Provident Fund of the deceased was not 
part of the estate of the deceased. 




So far as the objection that the suit as 
framed would not lie, we do not think that 
S. 42. Specific Relief Act is a bar. The suit 
property is in the possession of a third 
party; therefore, a suit for a declaration and 
injunction would lie. The injunction asked 
for, as we have pointed out, was an injunc¬ 
tion which could not under the circumstance 
be granted, and in our opinion, the only 
really effective and satisfactory manner of 
deciding the dispute between the parties was 
to join the trustees of the Burmah-Shell 
Provident Trust Fund as parties to the suit, 
and the suit as framed was, we have no 
doubt, so framed to evade the payment of 
proper court^fees, an evasion no longer pos- 
sible after the Full Bench judgment of this 
Court in 31 S L K 442,* but so far as we can 
see, it was not necessary for the plaintiff to 
ask for possession or partition. We do not. 
'however, think that the amendment of the 
plaint allowed by us in appeal changed the 
nature of the suit at all. What it in effect 
did was to express the real purpose and 
nature of the suit, for the suit was in 
reality a suit for the administration of the 
estate of the deceased Abidali, for the provi¬ 
dent fund money constituted the whole 
estate. As the suit becomes an administra¬ 
tion suit, the trustees of the Provident 
Fund as creditors of the estate are brought 
within its scope. Therefore, we are of the 
opinion that the amendment of the plaint 
was justified ; it did not change the real 
nature of the suit, and that the suit as a 
6uit for a de claration that the plaintiff and 

I^eepchand Tolaram, 

B L B 442 V1). ““ ^ ° 


defendants are heirs of the deceased Abidalj 
and as such are entitled to specified shared 
in the property in suit, and for adminis-l 
tration of the estate of the deceased consti-l 
tuted of this property is maintainable, and 
as such will effectively decide the gaestioDj 
which was in issue between the -partieS 
from the beginning of the suit. The plain, 
tifif-respondent must, however, paythefuU 
court-fees, and this the advocate concerned 
has promised faithfully to do. 

The only question then left for us to 
decide is whether the provident fund moneys 
estimated in the plaint at Rs. 8,500, though 
they may turn out to be considerably less^ 
formed part of the estate of the deceased' 
Abidali subject to the laws of succession of 
the Sunni Mahomedans, or are the absoluto 
property of the nominee, one of the widows». 
Latifanbai. The plaintiff is one of the. 
daughters of the deceased; the second de¬ 
fendant is another widow; defendant 3 iff 
the mother; defendant 4 is the brother, and 
defendant 5 is the sister of the deceased. 
Now the question as to whether the 
moneys to the credit of the employee in a 
Provident Fund are the property of the 
employee or part of his estate appears to 
have been decided by a Bench of this Court 
in 18 S L R 311,^ which decision is not 
only binding on us but with which decision 
we respectfully agree. 

It is argued on behalf of the appellant 
that the money is trust money and that 
the trustees of the Provident Fund are 
trustees, and reference is made to the rules 
of the Provident Fund and a judgment of 
Bombay High Court reported in 3S 
Bom L R 720 .® But the personal law ofj 
succession of a Mahomedan employee con-| 
cerned cannot be changed by agreement! 
between him and his employer, and wej 
observe that in rule 1 of the Rules of thJ 
Provident Fund there is no declaration tha6 
the moneys of the depositors vest in the 
trustees ; it provides, merely that the 
management and control of the Fund shall 
vest in the Burmah-Shell Trust Fund re^ 
ferred to for convenience as the "Trustees”, 
and even if the deceased was only the 
beneficial and not the legal owner of this 
property, we do not see why this bene¬ 
ficial interest should not on his death be 

2. Aimai Shewakshaw v. Awabai Dhanjlshab, 
(1924) HAIR Sind 57=76 I 0 789=18 
SLR 311. 

3. Nadirshaw J, Yacbha v. Times of Tnd ifli - 
ployees Death Benefit Fnnd, (1931) 18 A IB 
Bom 800=184 I 0 668=88 Bom L R 720. 
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^verned by the personal law of the Sunni 
Mahomedana. Moreover, the rules them- 
eelves indicate that the deposits are the 
property of the depositors. B. 5 speaks of 
paying sums to the members* account in 
the Fund. The employee was entitled on 
his retirement after his full service to with. 
>draw the moneys to his credit; he could 
nominate a new nominee. The moneys in 
the Fund standing in the employee's name 
to his credit at the time of his death seem 
more in the nature of a debt due by the 
fund to the employee than anything else, 
and if the moneys be held in trust by the 
trustees in virtue of S. 5, Trusts Act, that 
would nob serve to alter the succession of 
ithe property of a Sunni Muhammadan em- 
' ployee ; he was the beneficial owner; his 
beneficial interest would pass to his heirs 
according to his personal law. In any case, 
we are bound by the'decision of a Bench of 
this Court that provident moneys are the 
property of a deceased employee, and pass 
on his death to his heirs whoever be nomi¬ 
nated by him for the purpose of receiving 
the moneys from the Fund and for giving 
a full and sufficient quittance to the Fund. 

We cannot see that S. 5. Provident Funds 
, Act, 19 of 1925, or any other Section of the 
Act affects in this case the judgment of the 
Full Bench above referred to, because S. 5 
deals with Government and Eailway Funds, 
and this is not such a Fund, but the Fund 
of a private company to which the Act does 
not and has not been applied. We leave to 
a future occasion, when the question arises 
Ifor decision whether, if a Fund be a Fund 
to which S. 5 of the Act applies, the per. 
sonal law of succession of the employee is 
ousted in favour of the nominee. It suffices 
to say that we do not regard as binding 
upon us either the judgment reported in 
A I B 1932 Sind 115* or A I B 1936 Sind 
73® or AI E 1936 Oudh 32,® or any of the 
other cases to which the trial Judge has 
referred and his remarks as to the effect of 
S. 6 on the moneys of Provident or Railway 
Fund are obiter, and need not further be 
considered. We think therefore it is clear 
that the moneys standing to the credit of 
Abidali in the Provident Fund at the time 
of his death are part of his estate, in fact 

4 Mt. Hurmat Bibi v. Mt. Kaz Banu, (1933) 19 
'air Bind 116=189 1 0 776. 

5. Hayatuddln v. Mt. Bablman, (1936) 23 AI B 

Sind 73=169 10 427. ^ , 

A. Muhammad Nain v. Mt. Munimunnissa, 

(1936) 28 A 1 B Oudh 82=169 I 0 696=11 

Luck 611=1986 0 W N 1296 (P B). 


the whole of his estate, and subject to the 
personal law of succession of the deceased 
as a Sunni Mahomedao. 

We think however that we shall have to 
alter in some ways the order of the trial 
Judge. The learned Judge says he has no 
alternati7e but to decree the claims of the 
parties. If he means thereby that he must 
give the plaintiff the injunction she asks 
for in her plaint, he cannot do so for she 
asks for a perpetual injunction restraining 
the defendants from taking that to which 
the Judge has found they are entitled, nor 
do we think it is for the Judge to refer to 
a Commissioner the duty of ascertaining 
what are the shares of the plaintiff and 
defendants according to Mahomedan law. 
The shares of the parties are to be deter¬ 
mined according to Mahomedan law and 
in fact are correctly set out in the plaint. 
Therefore it remains only for the Commis* 
sioner to ascertain the debts of the deceased. 
So far as the dower of the widows is con¬ 
cerned, the Judge has found that Latifan. 
bai and Aminabai are each entitled to Es. 
100 , and it is urged before us that Latifan- 
bai is entitled to Rs. 1000. But we think 
this sum is purely fictitious. There is no 
evidence that any prompt dower was paid; 
this, it is said, is deferred dower ; but the 
deceased was a poor man, a painter in the 
employ of the Company. We think there, 
fore the Judge was right in rejecting the 
evidence on this point except the evidence 
of the retired Subedar, Shaikh Sirajuddin. 
the President of the Jamait, who was 
competent to speak and is disinterested. 
Sakinabai, the daughter, had a dower of 
Rs. 100, and that, in all probability, would 
be the dower of the widows. We do not 
therefore interfere with the finding of the 
Judge iu this respect. 

The finding of a sum of Rs. 303-8-0 as 
the sum due on account of the expenses of 
illness and funeral of the deceased we con¬ 
sider correct, and we do not interfere with 
this. We are asked by the advocate for the 
respondents to pass a final decree at once, 
for, it is said, all the materials are before 
us, but the question of the debts of the 
deceased still remains to be determined by 
the Commissioner. We therefore give the 
plaintiff the declaration she prays for, that 
she and the defendants are the heirs ol the 
deceased Abidali and that they are entitled 
to the shares set out iu Para. 9 of the 
plaint, namely Sakinabai 1/2, defendants 1, 
2 and 3 each respectively, 1/16, defen- 
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dant 4, 5/36 and defendant 6, 5/72 in the 
moneys standing to the credit of Abidali in 
the Indian Provident Fund of Burmah-Shell 
Oil Storage and Distributing Co. of India 
Ltd., these shares of course, being less by any 
sum which the parties may have already 
withdrawn under the orders of the Court, 
and that these are part of the estate of 
Abidali. 

We find that the prayer for the adminis¬ 
tration of the estate of the said Abidali 
should be granted. The matter can however 
now be referred to the Official Assignee as 
administrator instead of the Commissioner 
to ascertain the debts payable from the 
said estate in addition to the debts by way 
of dower and other charges as determined 
in the judgment, and we order a prelimi¬ 
nary decree to be drawn up accordingly. 
We dismiss the appeal accordingly, but we 
think the costs of the parties should come 
out of the estate. Order accordingly, 

Misc. Appeal No. 42 of 1935. 

We must also dismiss Miscellaneous Appeal 
No. 42 of 1935, for it is an appeal against 
an order of the trial Judge discharging an 
interim injunction on the ground that the 
suit is for a declaration. We have held that 
a suit for a declaration and an injunction 
would lie, but as the principal appeal is 
now decided, no question of an injunction 
now arises. The appeal is dismissed accord¬ 
ingly. Costs of all parties should come but 
of the estate. 

d.s./r.k. Appeals dismissed. 
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Davis J. C. and Weston J. 

Khanchand Jethamal and another — 

Appellants. 

V. 

Naraindas Pahlajrai and others — 

Hespondents. 

Second Appeal No. 56 of 1936, Decided 
on 19th July 1938, against judgment of 
Second Asst, Judge, Hyderabad, D/. 17th 
August 1936. 

' 4 : Easement—Proof*—Exercise of right with 
necessary animus must be proved *— Animus— 
Inconsistent pleas — Claim for right of ease¬ 
ment—Evidence showing plaintiff to be owner 
of land—Evidence destroys plainti^’s case, one 
plea being fatal to other. 

In order that a plaintifl should prove the right 
to an easement, he must show the exercise of that 
right with the necessary animus throughout the 
statutory period. The question of animus is a 
question of fact to he proved by evidence. Though 


a plaintiff in a case to establish right of easement 
may in his pleadings raise inconsistent pleas, yetif 
in the witness box he leads evidence to show that- 
he is the owner of the land over the statutory 
period or some part of it, he clearly destroys his 
case which is dependent upon his showing that.he 
is not the owner of the land over the statutory 
period and has not claimed the rights of owner but 
the exercise of the rights over the land of another. 
In such a case the plaintiff must necessarily fail 
on both the grounds as one plea is fatal to the 
other: Case laio discussed, [P 110 0 2; P 112 0 2]. 

Fatehchand Assudomal — 

for Appellants.- 

Chandiram Tbanwerdas — 

for Respondents* 

Davis J. C. — This is an appeal against 
the judgment of the Assistant Judge, Hyde¬ 
rabad. The Assistant Judge dismissed an> 
appeal against the judgment of the Sub. 
ordinate Judge of Hyderabad who had Held' 
that the plaintiff had failed to prove't'he- 
existence of an easement over a wall for 
the support of his’ roof and shelves, and the 
appeal was argued before us mainly on the 
ground that both the Judges were wrong 
when they held in their order that for the 
plaintiff successfully to prove an easement, 
he' must show that he has exercised the 
right of easement as such. It is argued that 
all that is necessary for him to do is to 
show that he has, for instance in this case, 
rested the rafters and his shelves upon the 
walls of another, walls which the subse¬ 
quent enquiry had found to be the walls of 
another. It is not necessary, for instance, 
for the plaintiff, in order to prove his right 
of easement, to show that he has inten- 
tionally, throughout the statutory period, 
exercised certain rights over servient land 
as the owner of dominant land. It is neces¬ 
sary only to prove that he has done those 
things which be claims the right to do, 
whether as owner of the land or property 
over which the easement is claimed or not, 
it does not matter. 

Now, the learned advocate admitted that 
he had against him on this point the bulk 
of authority, for the bulk of authority is to i 
the effect that in order that a plaintiff 
should prove the right fo an easement, he 
must show the exercise of that right with 
the necessary animus throughout the statu¬ 
tory period. But the learned advocate has 
referred us to a very recent judgment of 
the Bombay High Court in 35 Bom L B 
144,^ in which, the learne d advocate con* 

1. Tamanbbat Shankarbhat v. Krishtacharya- 
Tamanacharya, (1933) 20 A 1 B Bom 199 ^ 
I 0 998=85 Bom L B 144. 
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tendSi the learned Obief Justice appears to 
oast some doubt upon the necessity of 
proving animus, and that according to this 
judgment the inconsistent pleas of owner¬ 
ship and easement raised in the plaint can 
be usefully reconciled ; for the learned 
advocate argues, if the bulk of authority is 
to be followed, while a plaintiff may in his 
pleadings claim a right as owner and in the 
alternative claim a right as easement, yet 
if the evidence of one is to destroy the 
other, then his right to put forward incon¬ 
sistent pleas and to raise inconsistent 
claims in his pleadings is illusory and of no 
value. It may be, of course, that in the 
particular case where a right of property 
and a right of easement are claimed, the 
evidence necessary to prove the inconsis¬ 
tent claims put forward destroys itself, but 
that is merely an accident and does not 
destroy in principle the value of the right 
of the plaintiff to raise in his pleadings 
inconsistent claims, and so far as the judg¬ 
ment of the learned Chief Justice in 35 
Bom L E 144,^ is concerned, those remarks 
upon which the learned advocate relies are, 
we think, obiter. The learned Chief Justice 
finally in his judgment followed a previous 
Bombay case in 46 Bom 200,^ in which 
Shah J. said : . , , 

I only desire to add that in both the lower 
Courts the case has been tried on the footing that 
the plaintiffs claim by way of easement the right 
of way over a strip of land which, according to 
the defendant, forma part of his land. It is no 
doubt true that in the plaint the plaintiffs put 
forward the case of ownership over this land and 
generally speaking that would not be consistent 
with the case of their having acquired an ease- 
ment over that land. But the case has been tried 
on the footing of an easement.... 

So it is clear that the judgment of 
Shah J. points the way whereby an honest 
' plaintiff may prove his claim to an ease- 
ment. He can, when he goes to actual trial, 
abandon the inconsistent claim of owner 
and have the case tried upon the footing of 
an easement when it will he unnecessary 
for him to introduce evidence which is fatal 
to the animus or intention which it is 
necessary to prove if his case of element 
is to be substantiated ; and the view, that 
in order that an easement may be consti¬ 
tuted and proved, the necessary animus 
must exist and must be proved, finds sup¬ 
port in the high authority of the Privy 
Council in (1915) A 0 599® at p. 618 where 

their Bordships said; _ 

Dharamdas Eanshalyadas v. Banohodji Daya- 
bhftl, (1923) 9 A1B Bom 199=611 0 517 = 
46 Bom 300=38 Bom L B1009, 


An easement however is oonetituted over a sex* 
vient tenement in favour of a dominant tenement, 
In substance the owner of the dominant tenement 
throughout admits that the property is in another, 
and that the right being bnilt up or asserted is the 
right over the property of that other. In the pre¬ 
sent case this was not so. For these reasons their 
Lordships are of opinion that the grounds upon 
which the judgment appealed from are put cannot 
be maintained. 

In 34 Bom h E 1016* Baker J. refers to 
the leading cases which follow this judg¬ 
ment of the Privy Council. 

The learned advocate for the appellants 
has argued that if we refer to the words 
of S. 4, Easements Act (5 of 1882) we will 
find there nothing relating to animus or 
intention at all. But S. 4 merely defines a 
right. It is as follows : 

4. An easement is a right which the owner or 
occupier of certain land possesses, as such, for the 
beneficial enjoyment of that land, to do and conti¬ 
nue to do something, or to prevent and continue 
to prevent something being done, in or upon or in 
respect of certain other land not his own, 

AndS. 4, which is a Section of definitiou, 
must be read with S. 15, Basements Act, 
and that Section relates hot to the defini¬ 
tion of the right, but, what is equally 
important, to its acquisition, for the ab¬ 
stract right as such is of^ little value to this 
■plaintiff or any other, and when we refer 
to S. 15 of the Act, we find : 

J5. Where the access and use of light and ait to 
and for any building have been peaceably enjoyed 
therewith, as an easement, without interruption, 
and for 20 y^rs and where support from one per¬ 
son’s land, or things affixed thereto, has been 
peaceably received by another person’s land sub¬ 
jected to artificial pressure, or by things affixed 
thereto, as an easement, without interruption, 
and for 20 years, and where a right of way or any 
other easement has been ^aceably and openly 
enjoyed by any person claiming title thereto, as an > 
easement, and as of right, without interruption, 
and for 20 years, the right to such access and use 
of light or air, support or other easement shall be 
absolute. 

We emphasize the words ' as an ease¬ 
ment" and "as of right” that occur in the ■ 
Section, and referring again to S. 4 we find 
that what is to be done is to bo done by a 
person upou a land that is not his own; 
but the doing of that must be done in the 
manner set out in S. 15, Easements Act if 
the acquisition of a right by prescription is 
to be effectual and throughout the leading 

3. Attorney-General of Southern ^Nigeria v. John. 

Holt and Co. (Liverpool), Ltd., (1915) 2 A IR. 

P 0 181=(1915) A 0 599 = 84 L J P C 98= 

112 L T 966. 

4. Marghabhai Vallavhhai v. Motibbai Mitha- 

bhai, (10S2) 19 AI B Bom 618=189 I 0 671 l 

=56 Bom 427=84 Eohi L B 1015. 
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cases if! is emphasized that the right must 
he the right exercised by the owner of 
dominant land over servient land, and if 


this right is to be exercised as sucb, then 
clearly it cannot be exercised as an inci¬ 
dent of ownership by a man upon a land 
■which is his own. And in 49 Mad 820,® in 
the referring judgment of Odgers J., the 
following passage occurs (p. 824): 

In Gale on Easements, p. 238, it is laid down 
that one of the essentials for an acquisition of 
easement is that the enjoyment must have been 
enjoyment of the easement in the character of an 
easement distinct from the enjoyment of the land 
itself, and in Goddard on Easements, p. 16, the 
author says that 'where a man exercises bis right 
in his capacity as owner of the soil the right he 
exercises is not an easement but a proprietary 
right incident to the ownership of the land.’ In 
(1903) A 0 229,® at p. 239, Lord Lindley says! *1 
understand the words ‘claiming right thereto’ and 
the equivalent words ‘as of right* which occur in 

S. 5 (of the Prescription Act) to have the same 
meaning as the older expression nec vi, nec clam, 
necprecario\d.ud adds: ^Atitle by prescription can 
be established by long, peaceable, open enjoyment 
only; but in order that it may be so established 
the enjoyment must be inconsistent with any 
other reasonable inference than that it has been 
as of right in the sense above explained ... If the 
enjoyment is equally consistent with two reason¬ 
able inferences, enjoyment as of right Is not estab- 
lished. 

Id the Full Bench judgment Coufets- 
Trotter C. J. said : 

Though the English cases are of course deci¬ 
sions either under the English Prescription Act or 
the Common law, we are satlshed that their prin- 
ciples apply to S. 15, Indian Easements Act. It is 
clear that a man is not finally precluded from 
claiming the benefit of an casement merely be¬ 
cause in the course of legal proceedings he made 
an unfounded claim to be owner however strongly 
the making of such a claim might weigh against 
him. The learned Judges in 38 Mad 1,7 seem to 
imply that the assertion of ownership during the 
period of user is not fatal to the success of a claim 
to an easement. To this proposition, we cannot 
assent. Our opinion is that while the mere putting 
forward of a wider claim in legal proceedings is 
not conclusive against a right of easement, yet the 
question quo animo agerit, to what purported 
character are the acts of user to be ascribed, is one 
which the Court must answer, and if 38 Mad 17 
implies the contrary we think it is wrongly deci- 
ded. We agree with the conclusion of Shearman J. 
in (1914) 3KB 911® that acts done during the 
statutory period which are only referable to a 
purported character of owner cannot validate a 

5. Subba Rao v. Lakshmana Rao, (1926) 13 AIR 

Mad 728 = 96 I C 968 = 49 Mad 820 (P B). 

6. Gardner v. Hodgson’s Kingston Brewery Co.. 

(1903) A 0 299 =72 L J Oh 668 = 88 L T 
698 = 52 W R 17 = 19 T L B 458. 

7. Konda Reddi v. Ramasami Reddi, (1916) 3 

AIR Mad 718 = 17 I 0 112 = 38 Mad 1. 

8. Lyell v. Hothfield, (1914) 3KB 911 = 84 Ii J 
K B 261 = 80 T L R 630, 


subsequent claim to an easement. The question of 
animus in this case is- one of fact which must be 
detemined in the light of these observations by 
the Division Bench to which the case will be sent 
back. 


And as the question of animus is a question 
of fact to be proved by evidence, we think 
that if the plaintiff leads evidence in the 
witness box to show that he is the owner 
of the land over the statutory period or 
soma part of it, he has destroyed his case' 
which is dependent upon his showing that 
he is not the owner of the land over the 
statutory^ period, has not claimed to exer- 
cise the rights of owner bub has claimed to 
exercise the rights over the land of another 
as being servient land subject to the oxer, 
cise of his right as owner of the dominant 
land. 

We think therefore that in this partiou. 
lar case as the plaintiff has led evidence to 
show he has within the statutory period 
exercised the rights he claims over the 
walls as owner and an issue was raised to 
that effect, the fact that he has failed to 
prove that he is the owner does not permit 
him to ignore the evidence that he has 
himself adduced and has asked the Oourt 
to rely on, nor may the Court say that as 
he has failed to prove his right as owner 
he can be given the lesser right, the right 
of the owner of an easement, because the 
evidence that he has led to prove the one 
case, though finally unsuccessful, is fatal to 
the other. He cannot in the witness-box 
assert the exercise of the right of owner- 
ship and succeed in a case where he must 
prove the exercise of his right of easement. 
Wo think therefore that both the Judges 
in the Courts below were right when they 
came to the conclusion that in order to 
prove the right of easement the necessary 
animus in the exercise of that right, must 
be proved, and while a plaintiff may in hisi 
pleadings raise inconsistent pleas, then if| 
the evidence he adduces to prove the one 
case is such that it may be fatal to the 
other, it follows that he must fail in both. 
We think therefore that the judgment of 
the lower Appellate Court must be con¬ 
firmed and the appeal dismissed with costs. 
Order accordingly. 


n.s./r.k. 


Appeal dismissed. 
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Tikamdas Maihradas — Plaintiff. 


V. 

Kalianji Qordhandas and others — 

Ddfendants. 


Suit No. 26 of 1935, Decided on 2l9fc 
December 1938. 


(a) Hindu Law—Partition—Burden of proof 
—Two brother! in joint Hindu family joint in 
'food, worship and estate with their father till 
his death and continuing to be so for some 
years after his death—Presumption is that they 
continued to be joint even subsequently—Per- 
:son alleging that they had separated must prove 
separation or partition. 

Generally speaking, the normal state of every 
Hindu family is joint. Given a joint Hindu 
&mily, the presumption is, until the contrary Is 
proved, that the family continues joint. The 
strength of presumption necessarily varies in every 
case. The presumption of union is stronger in the 
case of brothers than in the case of cousins and 
the further you go from the founder of the family, 

the presumption becomes weaker and weaker. 

[P 116 C Ij 


Where therefore two brothers in a joint Hindu 
family were joint in food, worship and estate with 
•their father till his death and continued to be so 
for some years after the father’s death, there is a 
strong presumption that they continued to be 
joint even subsequently. Where it is alleged that 
they had separated, the burden lies heavily on the 
■person alleging so to establish separation or parti¬ 
tion : AI B 1925 P C 132; I A 137 (P C)\9 
MIA66 (PC); IIM I A 369 15 

MIA 623 (P C), Bel. on, [P 116 0 13 


(b) Hindu Law—Partihon—Proof 
■ ciples relating to parliUon in joint Hindu 
family enumerated — No document on record 
clearly indicating intention to separate and 
bold property in severally — Question as to 
whether there has been separation between 
members is to be decided on evidence m each 
CBje—Solitary abstract acU on part of mem¬ 
bers do not affect severance of status. 


Partition is a severance of joint status. All that 
is necessary to constitute a partition is a definite 
.and unequivocal indication of his intention by a 
member to separate himself from the family and 
'to enjoy his share in severalty. It is immaterial, 
■in such a case, whether the other memteis as^nt. 


Where therefore, there is no document which 
.clearly indicates on the face of it the intention to 
separate and to hold property, hitherto held 
jointly in definite shares as separate owners, the 
Question as to whether there had been a separation 
between particular members of a joint Hindu 
family is to be decided on the examination of the 
evidence in the case. Except in the case where a 
partition is evidenced by a deed of partition or 
relinquishment, pure and simple, it cannot he held 
that this act or that act in the abstract, by this or 
■that member of a joint Hindu family effects a 
severance of the family tie and amounts to a par- 
4irion. It is a question of fact to be determined 

1939 S/16 ifc 16 


on a consideration of the entire evidence in a case 
the ciroumstances and the conduct of the parties : 
85 All 80 (P C) and AIB 1936 Sind 217, Bel. 
on; Case law discussed. . [P120G1] 

(c) Hindu Law—Partition—Suit by minor — 
Minor member can sue for partition not only 
in case of waste but also when circumstances 
are such as would render it for bis benefit that 
bis share should be divided. 

Where a suit is brought on behalf pf a minor 
coparcener for partition, the Court should not pass 
a decree for partition unless the partition is likely 
to be for the benefit of the minor by advancing 
his interests or protecting them from dangers. A 
minor member in a joint Hindu family can sue 
for partition not only in cases in which the adult 
co-parcener who is in possession of the property is 
wasting the property, but also where circum¬ 
stances are such as would render it for his benefit 
that bis share be divided off and secured. 

[P 120 0 1. 2] 

(d) Limitation Act (1908), S. 19 — Acknow¬ 
ledgment—What amounts to—Recitals in refer¬ 
ence to arbitration admitting liability to pay 
debt amount to sufiicient acknowledgment so 
as to extend period of limitation. 

Recitals in a reference to arbitration admitting 
liability to pay a debt amount to sufficient 
acknowledgment of liability in respect of the debt 
so as to extend the period of limitation even 
though the reference may prove infcuctuous : 
AIR 2928 Sind 45, Bel. on. [P 128 0 1] 

(e) Hindu Law — Damdupat — Fresh bond 
passed by debtor for aggregate amount of 
principal and interest due under old bond— 
Principal for purpose of rule of damdupat is 
amount of fresh bond. 

The rule of damdupat does nob forbid the con. 
version by subsequent agreement between the deb¬ 
tor and the creditor, of the interest in arrears into 
capital. Therefore, when a fresh bond is passed 
by the debtor for the aggregate amount of the 
principal and interest due under the old bond, the 
principal for the purpose of the rule of damdupat is 
the amount of the fresh bond ; 24 Bom 305; 
AIB 1936 Sind 140 and AIR 1936 P C 63, 
Bel. on. [P 123 0 2] 

(I) Hindu Law—Partition~Mother*s share— 
In case of partition between sons, mother isen- 
titled to a share equal to that of a son—Value 
of stridhan received by her is to be deduc¬ 
ted from her share—No deduction can be made 
in respect of property inherited by her from 
her parents. 

A mother in a joint Hindu family cannot com¬ 
pel a partition bo long as the sons ramain united. 
But if a partition takes place between the sons, 
ehe is entitled to a share equal to that of a son in 
the coparcenary property. 8he is also entitled to 
a similar share on a partition between the sons 
and the purchaser of the interest of one or more of 
them. If the mother has received stridhan from 
her husband or father.in-law, its value should be 
deducted from her share. Ko deduction, however, 
can be made from the mother’s share of property 
inherited by her from her parents, which is noli 
her stridhan received from her husband or father- 
in-law : 12 Oal 165, Bel. on; 16 Cal 789 (P o), 
XHstinff. [P 124 0 2; P 136 0 
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W. B. V. Yellani — for Plaintiff. 

Sunderdas Jefchanand, Pahlajsing B. Ad- 
vani, Jamiatrai Lai Chand and Sri- 
kisbiodas H. Lulla — for Defendants. 

Judgment.—One Morarji Sunderji died 
on 4th July 1918 leaving him surviving 
two SODS Gordhandas and Mulji who in his 
liietime had been joint with him. Morarji 
Sunderji used to carry on business in two 
names: Morarji Sunderji and Mulji Morarji 
Sunderji. Soon after Morarji’s death, in 
December 1918, Gordhandas and Mulji 
separated. Ex. 26 which bears date 23rd 
December 1918 is virtually a deed of par. 
tition. Gordhandas thereafter assumed 
charge of the business run in the name of 
Morarji Sunderji; Mulji took up that run in 
the name of Mulji Morarji Sunderji, With 
the fortunes of Mulji Morarji after the 
separation we are not, in this case, con. 
cerned. Gordhandas died in 1924; he left 
surviving him a widow Javherbai alias 
Mamibai, defendant 2 in this suit, and two 
sons, Mabhradas and Kalianji, the latter 
being defendant 1 in this suit. Whether 
Gordhandas in his lifetime did any busi. 
ness there is no evidence in the case, but 
the firm of Morarji Sunderji continued and 
books of account were maintained. The firm 
continued and kept regular books of account. 
Even after the death of Gordhandas though 
it is clear on the record that both Mathra. 
das and Kalianji did no business, loans 
were raised by them in the firm name of 
Morarji Sunderji, income-tax was levied on 
the joint family firm of Morarji Sunderji. 
The main, if not the only source of income, 
was the rent of valuable immovable pro¬ 
perties which Goverdhandas died possessed 
of and which were joint family property. 
It is undisputed that till 1927 the two bro¬ 
thers, Mathradas and Kalianji and their 
mother Javherbai lived and messed toge- 
ther and constituted a joint Hindu family 
in every sense of the term. Mathradas had 
married one Parvatibai and had by her 
three children Chandra and Saraswati two 
daughters and a son Tikamdas the minor 
plaintiff in this suit. Kalianji married early 
in 1927. Mathradas died on 3rd June 1933, 
and the main contention in this suit is 
whether Mathradas and Kalianji were joint 
in estate till that date or whether the joint 
family tie had been severed between 1927 
and 1933 and if so when. The filing of this 
suit for partition is proof that up to the 
date of Mathradas* death there had been 
no division of the family estate by metes 


and bounds. This much is proved on the 
record and really nob disputed that in 1927 
quarrels and dissensions arose in the family 
and there was a separation in living and 
mess. Mathradas with his family took up 
one part of the residential house, Javher. 
bai and Kalianji with his wife commenced 
residing separately in another part. Whe¬ 
ther at this juncture there was also a divi¬ 
sion of ornaments, utensils and furniture is 
a moot point; for the plaintiff this is 
asserted, for defendant 1, Kalianji, it is 
denied. Ex. 18, an agreement dated 30th 
October 1927 and executed by Javherbai 
or Mamibai, Mathradas and Kalianji in its 
very preamble makes it clear that owing bo 
disagreement the idea of separation had 
been definitely entertained; the exact 
implications of this important document 
will be considered in more detail hereafter. 
It is sufficient for the present to state that 
by this document the executants agreed tO' 
do all they could to wipe out the family 
debts within two years, for this end to 
limit the expenditure of each to Rs. lOff 
per month, to arrange for liquidating a 
large claim of Javherbai or Mamibai her- 
self being her “personal money.” In fact 
in para. 1 of this document its purpose iS' 
set out thus: 

That after haviog made settlement and cleaE> 
ance with one another in respect of running kar* 
khana, by making every possible efforts within 
two years, every one should be quite separate. 

It would appear that Mathradas and 
Kalianji did nothing to fulfil the purpose 
of Ex. 18 for on 30th October 1930 they 
and Javherbai executed a reference 
arbitration, Ex. 20, which provides: 

The arbitrators shall before directing partition> 
ascertain and determine the debts payable by the 
family and make due provision for pa>ment there* 
of. The debts shall include the claim of the party 
of the third part for moneys alleged to be deposited 
by her with the joint family firm as a creditor. 

The difference between the purpose of 
Ex. 18 and that of Ex, 20 is merely verbal. 
The arbitrators in Ex. 20, Haridas and 
Doongersi, appear to have met with much 
difficulty in their task; on 10th April 1931 
they had only been able to accomplish an 
interim award to “remain in force till the fin¬ 
ancial position of this karkhana improves. 
This interim award is Ex. 21. On 24th 
April 1933 Mathradas, Kalianji and Jav¬ 
herbai executed Ex. 22, a fresh reference to 
arbitration in favour of the same arbitra¬ 
tors for the same purpose as Ex. 20. The 
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death of Mathradas on Srd Jane 1933 ren- 
dered this reference infructuous. 

The present suit was filed by TikamdaSi 
the minor son of Mathradas, through hia 
next friend, hia mother Parvatibai, on 23rd 
February 1935. It ia a suit for declaration 
that Mathradas and Kalianji effected a par¬ 
tition on 30th October 1927 “and/or at any 
other subsequent date thereafter" and in 
any event for actual partition by metes and 
bounds. The original defendants in the suit 
were Kalianji and Javherbai only. Kalianji 
in his written statement raised various 
contentions bub mainly urged that there 
had never been a separation during the 
lifetime of Mathradas, that after the death 
of Mathradas he himself became and acted 
as the karta of the joint Hindu family, that 
the minor plaintiff’s suit was nob bona fide 
and should not be decreed. Javherbai, 
defendant 2, in her written statement raised 
no objection to a partition, claimed her 
share thereat and in para. 2 thereof pleads 
thus: 

It is further submitted that the plaintiff’s father 
and defendant 1 are indebted to this defendant to 
the extent of Rs. 40,132-5-6. The Honourable 
Court will be pleased to make a provision m the 
partition decree for the payment of the said debt 
to this defendant. 

The Court settled the following issues on 
19th July 1986: 

(1) Was there a severance of the tie of joint 
family between the plaintiff’s father Mathradas 
and defendant 1 ? (2) Was the plaintiff’s notice 
dated 18th December 1934 effective and did it 
sever the joint family tie ? (3) Has defendant 1 
misconducted himself with regard to the joint 
family property? (4) Is the partition eought by 
the plaintiff in his interest as a minor ? (5) Is the 
plaint sufficiently stamped ? (6) Is the suit for a 
mete declaration that the plaintiff Is separated 
and/or in the alternative for partition, Ac. compe- 
tent? (7) Are the plaintiff’s father and defendant 1 
indebted to defendant 2 to the extent of Rupees 
40 192.6-6 or any sum at all? (8) To what share 
is defendant 2 entitled ? (9) General. 

Meanwhile the creditors of the family 
were roused into activity by the pending 
litigation and on 2l8b July 1936 the defen. 
dant 1 was obliged to apply that they 
should under 0. 1, Eule 10, Civil P. 0., be 
made parties to the suit. On 28bh August 
1936, this application was granted, the 
plaint was accordingly amended and the 
Central Bank of India Ltd., the Karachi 
Bhatia Goushala and the firm of !Lalji 
Lakshmidas were impleaded as defendants 
3 to 6. The added defendants thereafter 
filed their written statements giving parti¬ 
culars of their claims. On 4th December 
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1936 the following additional issues were 
framed : 

(1) What provision should bo made for the 
moctgags claim of defendants 8, 4 and 6 ? (2) 
Wbat amount is due to the mortgagees and other 
creditors, if any ? 

No further progress appears to have been 
made in this suit for a very considerable 
time and the causes, which the record shows 
contributed to this delay, are : (a) the death 
of Mr. Nadershah, the learned advocate 
for the plaintiff in England in June 1936; 
(b) the appointment by the Court of recei¬ 
vers to sell a part of the property and pay 
off defendants 3, 4 and 6; and (c) complica- 
tions arising out of Suit No. 240 of 1937 
filed by Brijrattan Mohatta to whom in or 
about November 1934 defendant 1, Kalianji, 
had contracted to sell the most valuable of 
the properties sought to be partitioned in 
this suit. This was the state of affairs when 
after the vacation this year I assumed charge 
of the Original Civil Board of this Court 
and the matter came before me on 16th 
July 1938. (His Lordship then narrated the 
further history of the suit and proceeded.) 
The hearing of the suit thereafter procee¬ 
ded without any further hitch. As stated 
before, the controversy between plaintiff 
and defendant 1 centres round Issue 1 : 
“Was there a severance of the tie of joint 
family between the plaintiff’s father 
Mathradas and defendant 1 ?" 

In fact as between plaintiff and defen¬ 
dant 1 the only other point at issue is the 
one embodied in Issues 3 and 4. Whether a 
partition is in the interests of the minor 
plaintiff and should be decreed ? As be- 
Ween defendants 3 to 5 and the members 
of the family, plaintiff and defendants 1 
and 2 there is no dispute and no conten- 
tion. The claims of these creditors and the 
nature of the claims is conceded by plain¬ 
tiff and defendants 1 and 2. One single 
item alone in the claim of defendant 3, 
the Central Bank of India, Ltd., is dis¬ 
puted : a sum of Bs. 360 paid to Mr. Nadir- 
shah, advocate, as fees in connexion with 
an award which was not filed by the Court 
but remitted to the arbitrator for reconsi¬ 
deration. The claim of Javherbai to Eupees 
41,132-6.6 is fiercely contested by defen¬ 
dant 1 as well as by the plaintiff. There 
are thus three main points which emerge 
for serious consideration in this case and 
these are covered respectively by original 
Issue 1, by original Issues 3 and 4 and by 
Issues 7 (a) to (g) framed on 16th August 
1938 by my order Ex. 43. Before dealing 
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with these three points I would like first 
to clear the ground by disposing of the 
remaining issues. (His Lordship then dealt 
with the minor issues in the suit and 
having disposed of them proceeded.) And 
now that I have entirely cleared the ground 
of all other issues I proceed to deal with 
the three salient points in this case. 

Original Issue 7.—Was there a severance 
of the tie of joint family between the plain, 
tiff’s father Mathradas and defendant 1 ? 

In Mulla’s Hindu Law (Edn. 8), p. 255, 
the learned author states as follows : 

Generally speaking the normal state of every 
Hindu family is joint. Presumably every such 
family is joint in food, worship and estate. In the 
absence of proof of division such is the legal pre- 
sumption. In other words “given a joint Hindu 
family, the presumption is, until the contrary is 
proved, that the family continues joint.” “The 
strength of the presumption necessarily varies in 
every case. The presumption of union is stronger 
in the case of brothers than in the case of cousins 
and the further you go from the founder of the 
family the presumption becomes weaker and wea* 
kor.” The reason is that “brothers are for the most 
part undivided; second cousins are generally sepa. 
rated” and third cousins are for the most part 
separated. 

The quotation marks indicate that this 
passage is based on Privy Council decisions 
and this is clear if reference is made to the 
case in A I R 1925 P C 132,^ and the judg¬ 
ments of their Lordships of the Privy Coun¬ 
cil in 4 M I A 137,2 9 M I A 66,2 n m I A 
369^ and 12 M I A 523.^ 

In the present case Mathradas and 
Kalianji were brothers, joint in food, wor. 
ship and estate with their father Gordhan- 
das who died in 1924 and admittedly con¬ 
tinued joint thereafter up to 1927. TWe is 
therefore a strong presumption that they 
continued joint till the death of Mathradas 
in 1933 and the burden lies heavily upon 
the plaintifif to establish a separation or 
partition. As to what the plaintiff has to 
prove in order to succeed, reference may 
again be made to Mulla’s Hindu Law. In 
para. 325 at page 391 the learned author 
states : 


1. Mt. Bhagwani v. Mohansingh, (1925) 12 A I R 
P C 132=88 I C 385 (P C). 

2. Rewun Persaud v.Mt. Radha Beeby, (1846.61) 
4 M I A 137=7 W R 35 = 1 Suther 172 = 1 
Sar 827 (P 0). 


3. Naragunty v. Vengama, (1861-63) 9 M I A 66 

=1 W R 30=1 Suther 460=1 Sar 826 (P C). 

4. Mt. Cheetha v. Miheen Lall, (1866-67) 11 MIA 

369=2 Sar 303 (P C). 

6. Nellkisto Deb v. Beerchunder, (1869) 12 M I A 
623=12 W R 21=2 Suther 243=2 Sar 523= 
a Beng L R 18 (P 0). 


Partition is a severance of joint status and as 
such it is a matter of individual volition. All that 
is necessary therefore to constitute a partition is a 
definite and unequivocal indication of his inten. 
tion by a member of a joint family to separate him.' 
self from the family and enjoy his share in seve-l 
ralty. It is immaterial in such a case whether the 
other members assent. Once a member of a joint 
family has clearly and unequivocally intimated 
to the other members his desire to sever himself 
from the joint family, his right to obtain and 
possess his share is unimpeachable whether or not 
they agree to a separation and there is an imme¬ 
diate severance of the joint status. The intention 
to separate may be evinced in different ways, 
either by explicit declaration or by conduct. 

Again in para. 326 at; p. 394 the learned 
author states : 

As regards partition no act done by any mem* 
ber of a joint family can operate as a partition, 
unless it has been done with the intention to put 
an end to his status as a co.parcener aud acquire 
a new status, that is the status of a separate owner. 
As stated by their Lordships of the Privy Council 
in the leading case in 11 M I A 76® the true test 
of partition of property according to Hindu law is 
the intention of the members of the family to 
become separate owners. Intention being the real 
test, it follows that an agreement between the 
members of a joint family to hold and enjoy the 
property in defined shares as separate owners 
operates as a partition although there may have 
been no actual division of the property by metes 
and bounds. As observed by the Judicial Com- 
mittee in the case above referred to 'when the 
members of an undivided family agree among 
themselves with regard to a particular property 
that it shall thenceforth be the subject of owner* 
ship, in certain defined shares, then the character 
of undivided property and joint enjoyment is taken 
away from the subject-matter so agreed to be dealt 
with, and in the estate each member has thence¬ 
forth a definite and certain share, which he may 
claim the right to receive and to enjoy in seve* 
ralty, although the property itself has not been 
actually severed and divided.' In such a case the 
interest of each member is divided though the 
property remains physically undivided. 

Again in para. 327 at p. 398 the learned 
author states : 

Cesser of commensality, it is stated above, is 
not a conclusive proof of partition ; the reason is 
that a member may become separate in food and 
residence merely for bis convenience. Similarly, 
there are other acts which, though standing by 
themselves, are not conclusive proof of partition, 
yet may lead to that conclusion in conjunction 
with other facts. They are separate occupation of 
portions of the joint property, division of the 
income of the joint property, definement of shares 
in the joint property in the Revenue or Land 
Registration records, etc. The mere fact that the 
‘ shares of the coparceners have been ascertained 
does not by itself necessarily lead to an inference 
that the family had separated. There may be 
reasons other than a contemplated immediate 
separation for ascertaining what the shares of the 
coparceners on a separation would be.”The burden 

6. Appovier v. Rama Subba Aiyyan, (1866*67) 11 

MIA 76=8 W R 1=1 Suther 657=2 Sar218 

(P 0). 
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hoveveiof piovibg' that the family oonbinued to 
be joint lb ,^aoh a oaee lies on the person alleging 
it. ■ 

I 

And in para. 326 at p. 395 the learned 
author writes : 

An agreement to separate is not required by law 
to be in writing. If it is in writing, and clearly 
indicates on the face of it an intention to separate 
and bold the property in defined shares as separate 
owners, no evidence is admissible of the subee* 
qnent acts of the parties to alter or control its 
legal effect. But where the agreement is not in 
writing, or, where it is in writing, but does not 
declare on the face of it what the intention of the 
parties was, evidence of subsequent conduct of the 
parties becomes very material in order to deter* 
mine whether there was a partition or not. 

These statements of the law by Sir Din- 
shah Mulla are based entirely on the dicta 
of their Lordships of the Privy Council in 
the various decisions to which reference 
has been made by the learned author in 
the footnotes relating to the passages I 
have quoted. Certain propositions would 
appear to stand out clearly on a careful 
reading of all these passages : (l) whether 
or not there has been a partition is mainly 
a question of fact ; (2) partition is a matter 
of intention or individual volition ; (3) the 
intention to separate in order to be effective 
and to constitute a severance of the joint 
status must be manifested by some clear 
and unequivocal act of a member of a joint 
Hindu family ; (4) actual partition by 
metes and bounds is not necessary to a 
severance of joint status ,* (5) if the agree* 
ment to separate is in writing and clearly 
indicates on the face of it the intention to 
separate, subsequent declarations and acts 
of the parties will not alter or control its 
legal effect; and (6) if the agreement is not 
in writing or is in writing but is not a 
clear and unequivocal indication of inten¬ 
tion to separate, the evidence of subsequent 
conduct of the parties is very material in 
order bo determine whether there was a 
partition or separation or nob. 

A large number of decisions, most of them 
of their Lordships of the Privy Council, 
have been cited before me by the learned 
advocates for the plaintiff and defendant 1 
on this question. I will refer to these deoi* 
sions in brief hereafter but it does not 
appear to me that in any one of them there 
is set out any proposition of law or any 
principle nob involved in the passages from 
MuUa's Hindu law to which I have referred 
above and not covered by one or other of 
the propoaitions I have danced from these 
passages. Whether there.haa been a separa. 
tion or not is mainly, if not .entirely, a 


question of fact, and all the cases which 
have been cited before me are merely' 
decisions of their Lordships of the Privy 
Council or of the High Courts in India,* 
determining whether on a given set of facts’ 
and circumstances a partition and sever.' 
ance of the joint family tie was or was not' 
established. 

> 

In the present case there is in my viewj 
no document which clearly indicates on the 
face of it the intention to separate and holdj 
property hitherto held jointly in definite, 
shares as separate owners. It is therefore,, 
to my mind, essential to examine the entire, 
evidence in the case on the question of^ 
partition in order to decide whether or nob^ 
Mathradas and his brother, Kalianji, had 
separated at any time between 1927 and, 
the death of Mathradas in June 1933. 

In 35 All 80^ it was held by their Lord-i 
ships of the Privy Council that what may 
amount to a separation, or what conduct) 
on the part of some of the members mayi 
lead to separation of a joint undivided: 
Hindu family, and convert a joint tenancy, 
into a tenancy-in-common, must depend on 
the facts of each case. A definite and unam-' 
biguous indication by one member of inten-! 
tion to separate himself and to enjoy hisf 
share in severalty may amount to separa. 
tion ; but to have that effect the intention 
must be unequivocal and clearly expressed.. 
Separation from commensality does not as' 
a necessary consequence effect a division,, 
A separation in mess and worship may be 
due to various causes, and yet the family^ 
may continue joint in estate. To the same: 
effect is the decision of our own Court in' 
A I E 1936 Sind 217.® | 

The very plaint filed in the suit indi-' 
cates that the plaintiff is unable to point: 
to any single document or fact as establish.: 
ing a clear and unequivocal intention on,' 
the part of either Mathradas or Kalianji> 
to separate. Para. 12 of the plaint reader 

The plaintiff prays judgment and decree as fol*: 
lows : (a) For a declaration that the plaintiff is 
separate frox^ the defendants, partition having' 
been effected between the father of the plaintiff' 
and' other members of the family on 80th October 
1927 and/or at any sabsequent date thereafter asi 
shown by the respective writings mentioned above, 
and on the respective dates the said writings were^ 
executed. 

7. Suraj Narain v. Iqbal Narain, (1918) S6 All SQi 
=18 I 0 80=401 A 40=16 0 0 129 (P 0), ; 

8. Muigibmal Sugnomal v. Mt. Fadibai, (198^ 

I 8&A IB Sind 217 = 167^10 444. < ' i 
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In his opening address the learned 
advocate for the plaintiff contended that 
Mathradas and Kalianji separated on 30th 
October 1927 by the document Ex. 18, but 
continued to hold the property specified in 
Ex. 15 as tenants.in.common. The learned 
advocate contended in the alternative that 
partition was effected between Mathradas 
and Kalianji on 30th October 1930 by the 
reference to arbitration (Ex. 20). A third 
alternative suggested by the learned advo- 
cate in his opening address was that the 
partition took place on 10th April 1931 
■when there was an award by the arbitra¬ 
tors (Ex. 21). A fourth alternative urged 
by him was a partition on 24th April 1933 
when a reference to arbitration was exe¬ 
cuted by Mathradas and Kalianji and their 
mother Javherbai : and yet a fifth alter¬ 
native was pub forward : partition was 
effected on 18th December 1934 when the 
notice Ex. 19/4 was served upon defen¬ 
dant 1 by Messrs. Nadirshah & Co., on 
behalf of the plaintiff. The last of these 
alternatives, I may mention, was aban¬ 
doned at the conclusion of the case, the 
learned advocate for the plaintiff admitting 
that the plaintiff being a minor the notice 
Ex. 19/4 on his behalf could nob effect a 
partition. 

It is clear therefore that in this case I 
have nob any document or any fact relied 
upon which is a clear, definite and unequivo- 
oal indication of intention on the part of 
Mathradas or Kalianji or both of them to 
separate. It is contended that the docu¬ 
ment (Ex. 18) effected separation between 
Mathradas and Kalianji. I will proceed to 
examine this contention. [His Lordship 
then discussed the evidence and proceeded.] 
To sum up, I hold that none of the docu- 
ments, Exs. 18, 20, 21 or 22, effected a 
severance of the family tie or is a clear and 
unequivocal indication of the intention of 
either Mathradas or Kalianji to separate. On 
the contrary throughout the period between 
1927 when trouble first arose in the family 
and 3rd June 1933 when Mathradas died, 
Mathradas is proved, from documentary 
evidence, to have acted as the manager or 
karba of the joint Hindu family consisting 
of himself and his brother. After the death 
of Mathradas and till December 1934 Par- 
vatibai and Kalianji are proved by docu¬ 
mentary evidence to have admitted that 
the family was a joint Hindu family and 
to have acted accordingly. I will now deal 
briefly with the various decisions which 


have been cited and relied on by the 
learned advocates for the plaintiff and 
defendant 1. 

The learned advocate for the plaintiff 
strongly relied on the case in 43 I A 151.® 

I cannot see any resemblance between the 
facts in that case and the facts in the case 
before me. In 43 I A 151® Harihar, one 
of several coparceners, filed a suit for parti¬ 
tion, but died while the suit was pending ; 
his widow Girjabai sought to continue the 
suit on the ground that Harihar had sepa¬ 
rated from his brothers ; it was held that 
a severance of joint status had taken place. 
But it must be borne in mind that Harihar 
had not only filed a suit for partition, but 
before doing so various acts had been done 
by him and his coparceners clearly and 
unequivocally indicating a separation. The 
filing of the suit preceded by the sending 
of a notice was a last and final act of a 
series. It was on such a set of facts that 
their Lordships of the Privy Council held : 

If therefore a member so intimates his desire 
and institutes a suit for partition, but dies before 
obtaining a decree, his widow is entitled to conti* 
nue the suit and to inherit her deceased husband's 
share in the joint property. 

The case in 54 I A 413'® does not help 
the plaintiff. The deed of renunciation in 
that case was in fact held not to have 
effected a severance and the decision of 
their Lordships turns entirely on the facts 
of the case. Next the learned advocate for 
the plaintiff relied on the well known 
Appoviers case reported in 11 M I A 75® 
and to a passage therein at pp. 89 and 90 
in the judgment of Lord Westbury, But 
his Lordship is merely laying down in this 
passage the true notion of a joint Hindu 
family and 1 can see nothing in it of help 
to plaintiff's case. 

The case in 1 I A 55" illustrates the 
fifth of the propositions I have in an earlier 
part of this judgment deduced from the 
decisions of their Lordships of the Privy 
Council. In that case the ikrarnamah was 
so complete a deed of partition that the 
intention of the parties to effect a severance 
of the joint family tie was held to be clear 
and unequivocal. If the same could be said 

9, Girjabai v. Sadashiv Dhuniraj, (1916) 3 A I B 
P C 104=37 1 C 321=43 Cal 1031=48 I A 
1.51=12N LRllSfPC). 

10. Mukund Dharman Bhoir v. Balkrishna Pad- 

manji, (1927) 14 A I E P C 224=105 I 0 703 
=62 Bom 8=54 I A 413 (P 0). 

11. Baboo Durga Pershad v. Mt. Kuudun Koo- 

war. (1873-74) 1 I A 65=21 W R 214=3 Sat 
341 (P C). 
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of Ex. 18 in this case the learned advocate 
for the plaintiff would have been justified 
in relying upon this decision of the Privy 
Oounoil. 

The next ease referred to is that in 30 
IA 1.^^ But in this case a severance of the 
family tie had been effected by a decree; 
division by metes and bounds only remained 
to be carried out. The case is an illustra¬ 
tion of the fourth of the propositions I 
have deduced from the decisions of their 
Lordships of the Privy Council; it is of no 
help to the plaintiff. 

The case in 49 I A 358^^ would be of 
considerable help to the plaintiff if the 
references Exs. 20 and 22 could have been 
regarded each as an isolated document. It 
was held in this case by their Lordships of 
the Privy Council that : 

Where a member of a joint Hindu family gov- 
•erned by the Mitakshara claims bis share of the 
family property, and the members of the family 
agree to appoint an arbitrator to partition the 
property among them, and to accept his partition, 
the claim and the agreement effect a severance of 
the joint status of the family. 

In the present case there is no evidence 
that Matbradas made any claim and 1 have 
already held that Exs. 20 and 22 were not 
agreements to effect a eeverance. 

The case in 61 All 1^* is again of little 
assistance to the plaintiff. True, iu that 
case a reference to arbitration was held to 
be a declaration of intention to sever the 
joint family tie, but it is stated at pp. 5 
and 6 of the judgment : 

• The. words of this document leave no room for 
doubt that the parties intended at the time to 
completely divide the estate, and this intention 
has been expressed without equivocation or mental 
reservation. 

I have already said the same cannot be 
predicated of Exs. 20 and 22. In 30 Cal 
738'® there was an ikrarnamah clearly 
defining the shares allotted and it was held 
that such a document could not be control¬ 
led in its terms by subsequent conduct of 
the parties. 

12. Ram Pershad Singh v. Lakbpati Eoer, (1908) 
80 Oal 281=801 A 1=7 OWN 162=8 Sat 

seo (P 0). 

18. Syed Easam v. Jorawar Singh, (1922) 9 A IB 
P 0 868=68 1 0 678=50 Cal 81=49 IA 858 
=18 N L R127 (P 0). 

14. Mt. Ram Eali v. Ebamman Lai, (1928) 16 
A I R All 122=111 1 0 88=61 AU 1=26 
A L J 867. 

16. Balkrisben Das v. Bam Narain Saha, (1908) 
8Q Cal 786=801A 189=8 Sax 489=7 0 W N 
678 (PC). 


In 32 S L K 392,'® relied on for the 
plaintiff, it was held that the partition of 
joint estate consists in defining the shares 
of the coparceners in the joint property. 
The case cannot in any way assist the 
plaintiff. 

The plaintiff's case derives no assistance 
either from the case in 45 Mad 489.'^ 
There was a decree in a partition suit and 
the question was whether the severance of 
the family tie should be held to have taken 
place when the decree was passed or when 
the suit was filed. Their Lordships hold 
that the notice given before the filing of 
the suit and the filing of the suit itself were 
clear and unequivocal indications of an 
intention to separate and the family tie 
was severed when the suit was filed. 

In 57 Mad 931'® there was a division of 
property in clear terms by an award. Their 
Lordships held that in such circumstances 
the subsequent conduct of some of the 
members of the family did not control the 
award. 


The ease in 8 Pat 153'® is not at all 
applicable. In that case a statement of 
claim by all the parties before an arbitra. 
tor for partition of the joint family property 
was held to be a clear and unambiguous 
indication of intention to sever the family 
tie. 

* 

On the other hand, in 52 I A 83,^® their 
Lordships of the Privy Council have held 
that the filing of a plaint claiming parti¬ 
tion by a member of a joint Hindu family, 
if the plaint has been withdrawn before 
trial, does not result in a severance of the 
family tie. 


This case was followed by the Madras 
High Court in 52 Mad 845®' though the 
position was somewhat different owing to 
the presence of a minor as one of the plain- 


16. Mt. Anurago Kuer v. Darshan Raut, (1988) 
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tiffs. In 51 All 519^^ a notice to partition 
regularly served on the other coparceners 
by a member of a joint Hindu family 
through a lawyer and subsequently with¬ 
drawn was held not to have effected a seve. 
ranee of the family tie. 

These are all or nearly all the rulings 
which have been cited before me on this 
point by the learned advocates for the 
plaintiff and defendant 1, the principal con¬ 
testing parties on this issue and on a con¬ 
sideration and careful perusal of them all 
I have merely been confirmed in my view 
that except in the case where a partition is 
evidenced by a deed of partition or relin¬ 
quishment, pure and simple, it is idle to 
contend or to affirm that their Lordships 
jof the Privy Council have held, that this 
act or that act in the abstract by this or 
that member of a joint Hindu family effects 
a severance of the family tie and amounts 
to a partition. In the vast majority of cases 
this is a pure question of fact to be deter¬ 
mined on a consideration of the entire evi- 
idence in the case, the circumstances and 
the conduct of the parties. 

And this brings me to the second of the 
three salient points in this case, that were 
covered by Original Issues 3 and 4 which 
read as under : 

Issue 3 : Has defendant 1 misconducted himself 
with regard to the joint family property ? 

Issue 4 : Is the partition sought by the plaintifi 
in his interest as a minor ? 

The only evidence on Issue 3 is that of 
Parvabibai (Ex. 19) at lines 54 to 85 and 
the only allegation contained therein is 
that defendant 1, Kalianji, has been irregu¬ 
lar and remiss in paying the plaintiff’s 
allowance for maintenance. This can scar¬ 
cely be called misconduct in regard to the 
joint family property. I find on the issue in 
the negative. With regard to Issue 4 the law 
on the point is thus set out in Sir Hinshah 
Mulla’s Hindu Law, page 378, para 308 : 

Where a suit is brought on behalf of a minor 
coparcener for partition, the Court should not pass 
a decree for partition, unless the partition is likely 
to be for the benefit of the minor by advancing his 
interests or protecting them from dangers. 

Where an adult coparcener in possession of the 
family property is wasting the property, or sets up 
an exclusive title in himself, or otherwise denies 
the minor’s rights, or declines to provide for the 
minor’s maintenance, it is in the minor’s interest 
that the family property should be partitioned, 
and the minor’s share set apart and secured for 
him. But if there be nothing to show that the 

22. Banke Behiri Lai v. Brij Bihari Lai, {1929)16 
AIR All 170 = 116 I C 285 = 51 All 619= 
1929 A L J 116. 
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partition would be for the benefit of the minor,.' 
the Court should refuse to direct partition. The- 
reason is that generally speaking “ the family 
estate is better managed and yields a greater ratio* 
of profit in union than when split up and distri* 
buted among the several coparceners;” moreover 
the minor would as the result of a partition lose-' 
the benefit of survivorship which he might obtain- 
if the family continued joint. 

But the learned author adds this note- 
below para 306; 

The view taken in some of the earlier cases that 
a minor can sue for partition only in cases of 
waste is no longer tenable. The law now is that a 
minor can sue for partition not only in a case of 
waste, but also where the circumstances are such 
as would render it for his benefit that his share be 
divided ofi and secured. 

The question therefore is whether in th» 
circumstances of this case it would be for 
the plaintiff’s benefit that his share should 
be divided off and secured. I have given 
the matter my earnest consideration and 
have come to the conclusion that Issue 4 
must be answered in the affirmative. In 
this case the mioor does not stand to gain 
by survivorship. Kalianji, defendant 1, the- 
other coparcener, is a young man and has^ 
already several children including at least 
one son. Nor is it a legitimate and proper 
argument to urge that a present partition- 
will involve Javherbai getting a share- 
which is disadvantageous to the plaintiff 
reducing his share from one half to one- 
third. And further Javherbai who has- 
given evidence in this case though sixty 
years of age is by no means feeble or de¬ 
crepit. She is a vigorous and strong minded 
woman and likely to live for many yeara 
more. 

Further, Kalianji, defendant 1, is scarcely 
a capable karta of any use to the minor 
plaintiff. Apart from the fact that there is- 
little love lost between the families of 
Kalianji and the deceased Mathradas, Kali¬ 
anji has since the death of his brother done- 
absolutely nothing to set the affairs of the- 
family right; he has simply allowed things- 
to drift. He is a man of little education, b& 
has done nothing all his life for a living, 
he has just lived on his father’s dwindling 
fortune. He has so little character that on 
his own admission in November 1935 he 
allowed himself to be ejected from the 
family house in a most ignominious manner 
by his own mother and has not up to date- 
been able to get into the family house. Te 
have such a karta could scarcely, in my 
opinion, be an advantage to the minorr 
What is however decidedly to the advan¬ 
tage of the minor plaintiff is that he should 
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be freed from an atmosphere charged with 
family quarrels and dissensions and unplea¬ 
santness of every kind and should be allowed 
with proper safeguards to use his share of 
what is left of the family fortune for his 
education and general advancement. From 
this point of view, I am of opinion that a 
partition is decidedly in the interests of the 
minor plaintiff and should be decreed. It 
is argued that Paryatibai's brothers domi. 
nate her and are themselves insolvents. 
This may or may not be so, but any danger 
to the minor’s estate from this source can 
be obviated by providing proper safeguards 
when a hnal decree is being ordered and 
the nature and extent of the minor’s share 
has been ascertained. 

I now proceed to dispose of the issues 
connected with the claim of Javherbai, 
defendant 2, which are set out below : 

Issue 7 (a): Gan the money claim of defendant 
2 be investigated and adjudicated on without pay¬ 
ment of court-fees ? 

(b) Is the money claim of defendant 2 time- 
barred in whole or in part 7 

(c) What amount of principal, if any, is due to 
defendant 2 on the account submitted by her ? 

(d) What amount of interest, if any, is due to 
defendant 2 on the said account ? 

(e) Oan defendant 2 in any case claim interest 
in excess of the amount of principal found due to 
her on the account submitted by her ? 

(f) Is defendant 2 in possession of any money 
belonging to the plaintiff and defendant I jointly 
as alleged in para. 3 of the rejoinder of defendant 1 ? 

(g) Is the amount, if any, found due to defen¬ 
dant 2 on the account for principal and interest or 
any part thereof to be deducted from her share on 
partition ? 

Issue 7 (a): Can the money claim of 
defendant 2 be investigated and adjudi¬ 
cated on without payment of court-fees ? I 
answer this in the affirmative and my 
reasons will appear in my order Ex. 32. 
Of course the final decree will not be pre¬ 
pared till the necessary court-fees are paid 
by all parties who may then be held liable 
to pay. 

Issue 7 (b): Is the money claim of defen. 
dant 2 time-barred in whole or in part ? 
An enormous amount of argument has been 
advanced and innumerable authorities have 
been quoted by the learned advocates for 
defendants 1 and 2 on this point. Every 
aspect of the question of limitation has 
been investigated; whether defendant 2’s 
money was a loan or a deposit; if it was 
deposit whether it was deposit repayable 
on demand; what Article of Sob. 1, Limita. 
tioD Act, was applicable; whether certain 
alleged pa^menta revived limitation, who. 
ther oer^n entries and doenments amount¬ 


ed to acknowledgments entitling defendanb 
2 to a fresh period of limitation, and so on. 
And yet all this is wholly unnecessary, for,, 
if the matter is examined carefully, it is a 
very simple matter and capable of very 
simple decision. The origin of this claim 
by defendant 2 is thus set out in her depo- 
sition (Ex. 158]; 

In my parents' house I was known as Mamibai. 
In my deceased husband's house I was called 
lavherbai.... My mother’s name was Matoobai. 
My father was Sbamji Gopal. He did business in 
ivory ; he had a place of business in Zanzibar. My 
father predeceased my mother; he left no son. My 
mother died about 30 years ago. I was the only 
surviving child; my father left property .... My 
mother had money in deposit with my husbandl 
Gordhandas on interest ; the money was with the 
firm of Morarji Suuderji; it was about Rs. 10,000. 
The deposit was in the name of three persons : 
Bachubai, Matoobai and Sbamji Gopal; a part of 
the deposit was in the name of each. Bachubai 

was my sister’s daughter; she is alive.After 

my father’s death my mother lived at Mandvi. . » 
She came to Karachi from there and put up in a 
rented bouse, rented from my husband* She died 
at Karachi. She left a will which is with defen¬ 
dant 1; by her will she left her property to me, 
apart from a legacy to Bachubai of Rs. 2000 bear- 
ing interest, Bachubai has received her legacy. 
My mother’s deposit money with Morarji Sunderji 
was after her death transferred to my name. 
Interest payable was 6 per cent.; the deposit was 
repayable on demand. I actually received interest 
on one occasion only; otherwise it was credited to 
my account, at my desire .... There was once a 
fire in my husband’s house, 15*16 years ago. After 
the fire 1 gave my husband a sum of Rs. 6000 for 
safe custody. This was credited to my account 
after my husband's death at the instance of Hari- 
das Lalji. Matbradas then represented the‘family. 
Ealianji married about 12 years ago. On this 
occasion I gave the bride ornaments left by my 
mother, also cash Rs. 3500. Both ornaments and 
cash were credited to me in my account in the 
presence of Seth Haridas and my son-in-law 
Farshotum. The Rs. 5000 and Rs. 3500 and the 
ornaments bad been inherited by me from my 
mother. The account books shown to me contain 
my account with the firm of Morarji Sunderji. I 
put in the book Ex. 159. 

It must here be explained that the book 
(Ex. 159) is in the nature of a bank pass 
book. It came into existence about the 
year 1927 when trouble and dissension 
first arose in the family. It remained in 
the possession of defendant 2, Javherbai, but 
all entries therein have been made either 
by Javherbai's sons or on their behalf by a 
mebta. Ex. 124 is the English translation 
of the book (Ex. 169). Javherbai examined 
on her behalf one Sunderji, an accountant, 
for the purpose of placing on record a 
number of entries from the family books of 
account. When Sunderji was in the witness 
box the following note was made by biq oi^ 
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the suggestion of the learned advocates for 
plaintiff and defendant 1 in order to avoid 
unnecessary evidence being recorded and 
the record being burdened with unneces. 
sary exhibits: 

Note : ^Messrs. Vellani and Sunderdas for plain- 
tiS and defendant 1 state that they are prepared 
to concede that the entries in the translated 
account of defendant 2 from her own book which 
has been produced and which is admitted in evi¬ 
dence and marked Ex. 124 subject to the original 
book being produced and exhibited are to be found 
In the family account books produced in Court ; 
the admission however extends only up to and 
inclusive of the year 1986 as up to that date 
Ex. 124 appears to have been made up from the 
family account books produced in Court. In these 
circumstances Mr. Pahlajsing has only to put in 
entries from the family account books from the 
year 1987 onwards and I order accordingly . . . 

A further note on the same date reads : 

For defendants 1, 3 to 5 and plaintiff it is further 
admitted that the account of defendant 2 in the 
family account books is in the name of Mamibai, 
daughter of Shamji Gopalji. 

A perusal of the evidence of Sunderji 
(Ex. 122 from line 20 onwards) makes it 
clear that the entire claim of Javherbai is 
to be found in the family books of account. 
At p. 37 of the khata of 1983 is a credit 
entry for a sum of Es. 3530-4-6 (Ex. 126). 
This is what Javherbai refers to as the 
amount credited to her on account of money 
expended by her on the marriage of Kali- 
anji. At p. 8 of the noondh of 1982 is an 
entry of Es. 5000 credited to Mamibai 
(Ex. 128), This is the Ks. 5000 referred to 
by Javherbai as having been deposited 
with her husband after the 6re. At page 40 
of the noondh of 1987 is an entry of 
Es, 2053-4-9 credited as interest to Mami¬ 
bai (Ex. 129) and the corresponding entry 
in the khata is Ex. 130. It is not necessary 
to go into further details. All the necessary 
information is given in the evidence of 
Sunderji from line 20 to line 110. Up to 
1989 the entire claim of Mamibai is based 
on entries in the books of account of the 

family itself. Sunderji says : 

There is no rokar for 1990 and subsequent 
years, nor other account books. 

The only cross-examination of Sunderji 

on the accounts is contained in the line: 

I have no personal knowledge of the contents of 
these books. 

Neither Kalianji nor any one on his be¬ 
half has denied the correctness of the 
account books of the family in which is 
contained from year to year the account of 
Mamibai dr^ Shamji Gopalji who is Jav¬ 
herbai. defendant 2, in the case. Haridas 
(Ex. 170) states: 


A. I.R. 

I know Javherbai. I remember having seen her 
mother who died in Karachi. I knew Javherbai 
had an account with the firm of Morarji Sunderji. 
It was in regard to money belonging to her mother 
and left to Javherbai. I cannot say the exact 
amount but it was a few thousands. 

Thus it will appear that there can be no 
doubt whatever that Javherbai, defendant 2, 
inherited money from her parents: that the 
money was already in deposit with the 
firm of Morarji Sunderji and that after the 
death of her parents the deposits were 
transferred to her name, Mamibai, dr/o 
Shamji Gopalji. As to the amount, the books 
of the family are the most cogent evidence. 
There can be nob the least doubt that the 
money was a deposit. Not only does Jav¬ 
herbai say so bub all the circumstances 
point to the money being a deposit with 
the firm of Morarji Sunderji. Further, the 
deposit was repayable on demand. This is 
asserted by Javherbai and has not been 
denied. It is admitted that the first serious 
demand by Javherbai for her money is that 
referred to in Ex. 18. In fact, as Kalianji 
has deposed, the main reason for the execu¬ 
tion of the agreement (Ex. 18) was the 
demand made by Javherbai for her money. 
Para. 2 of Ex. 18 reads thus : 

That there is personal money of Mamibai, 
which owing to being of her mother, is credited 
in the above karkhana in her name, and on which 
interest is running as usual at the rate of one half 
per cent, per mensem. Interest should be credited 
to her account every year, according to the above 
rate. And at the time of crediting interest Bs. 100 
(in words one hundred) should be paid out of it at 
that time to Mamibai, and the remaining interest 
be credited to her. After having made clearance 
during the aforesaid period, her personal money 
which may be due to her at that time should be 
paid to her in cash. Mamibai will manage the 
same, according to her own will. Bhai Mathra- 
das and Bhai Kalianji have no concern whatever 
therein. 

‘The aforesaid period’ referred to is that 
mentioned in para. 1 of Ex. 18 which 
reads : 

That after having made settlement and clear* 
ance with one another in respect of the running 
karkhana, by making every possible efforts within 
two years, every one should be quite separate. 

To my mind one and only one construc¬ 
tion can be placed on Ex. 18 so far as it 
relates to Javherbai's deposit money. Jav¬ 
herbai made a demand on or about the 
date of Ex. 18 which is dated 30th Octo¬ 
ber 1927. By agreement with the only 
persons responsible for her money, viz. 
Mathradas and Kalianji, it was agreed that 
her deposit would be paid to her after the 
affairs of the family had been straightened 
out in the manner contemplated by Ex-18, 
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it being anticipated that the process would 
take about two years. It is clear therefore 
that the deposit of Javherbai which till 
then had been a deposit payable on demand 
became a deposit payable at some inded. 
nite future date and cleared so as to make 
possible the payment of her money to Jav> 
herbal. On this interpretation of Ex. 18, no 
question of limitation arises at all as up to 
the date of the suit the family affairs had 
not been straightened out, the debts and 
liabilities of the family had not been clear¬ 
ed. But, even if it is argued that a fixed 
period of two years is referred to in Ex. 18 
and that therefore Javherbai’s deposit be- 
came payable two years after the date of 
Ex, 18, viz. on 30th October 1929, the two 
references Exs. 20 and 22 are clearly avail¬ 
able to Javherbai as acknowledgments 
extending limitation. In Ex. 20 the ac¬ 
knowledgment reads thus : 

The arbitrators shall before directing partition, 
ascertain and determine the defats payable by the 
family and make due provision for payment there¬ 
of. The debts shall include the claim of the party 
of the Srd part (Javherbai) for moneys alleged to 
be deposited by her vyith the joint family firm as 
a creditor. 

Stress has been laid on the words ‘alleged 
to be deposited.’ They have no significance 
however, because as I have shown above 
the family books of account contain the 
entire history of Javherbai’s claim and no- 
body interested ever disputed the fact that 
Javherbai’s money was in deposit with the 
family and a debt. Ex. 20 is dated 30bh 
October 1930. An acknowledgment of liabi¬ 
lity in terms almost identical with those 
in Ex. 20 is to be found in the reference to 
arbitration (Ex. 22) dated 24th April 1933. 
That the references Exs. 20 and 22 are 
sufficient acknowledgments of liability is 
clear from the case in 22 S L E 117.^ I 
g,m clearly of opinion that this disposes of 
the question of limitation. Under Ex. 18, 
the original deposit payable on demand 
Was by agreement converted into a deposit 
payable on some future indefinite date 
when the family affairs had bwn straigh¬ 
tened out so as to make possible the re¬ 
payment of the deposit. As this event bad 
not occurred before the date of the suit, no 
question of limitation arises. In the alter, 
native the deposit became payable under 
Ex. 18 within two years and the axsknow- 
ledgment s in Exs. 20 and 22 revive Kmita- 

as. HukolnatSlng Eoudaumal v.Nenumal Bajha- 
(1938) 10 A 1B Bind 46=10410 672= 
23 B L B117. 


tion and bring the claim well within time* 
It is utterly unnecessary in these circum¬ 
stances to even refer to the elaborate argu¬ 
ments advanced on this point and to the 
law quoted on each abstract proposition. 
I pass on to the consideration of Issue 7 
(c): “What amount of principal, if any, is 
due to defendant 2 on the account sub¬ 
mitted by her?” [His Lordship then dis¬ 
cussed the evidence and proceeded.] My 
finding therefore on Issue 7 (c) is that the 
amount due to Javherbai as principal is 
Es. 17,354-12-9 as claimed by her and as 
shown in Ex, 124 less 2615-5-6. 

Issue 7 (d): What amount of interest, 
if any, is due to defendant 2 on the said 
account ? Javherbai has deposed that her 
deposit with the firm of Gordhandas Morarji 
was to carry interest at 6 per cent, and her 
statement in this regard is fully borne out 
by the various entries in the family books 
of account which have been exhibited by 
the witness Sunderji (Ex. 122). The interest 
used to be calculated every year and added 
to the principal, the total being carried for. 
ward in the account for the following year. 
I hold therefore that Javherbai is entitled 
to interest at the rate of 6 per cent, cal- 
culated in the manner shown in the family 
account books up to the date of the suit, 
and thereafter to Interest on the total at 
6 per cent, till date of payment. 

Issue 7 (e): Can defendant 2 in any case 
claim interest in excess of the amount of 
principal found due to her on the account 
submitted by her ? This issue embodies 
the well known rule of damdupat as appli. 
cable to Hindus. The rule is thus stated in 
Mulla's Hindu law at page 616, Para. 596: 

The rule of damdupat is a bianob of the Hindu 
law of debts. According to this rule, the amount 
of interest recoverable at an^ one time cannot 
exceed the principal. 

In Para. 598 the learned author states : 

The rule of damdupat does not forbid the con¬ 
version, by subsequent agreement between the 
debtor and the creditor, of the interest in arrear 
into capital. Therefore when a fresh bond is passed 
by the debtor for the aggregate amount of the 
principal and interest due under the old bond, the 
principal for the purpose of the rule of damdupat 
is the amount of the fresh bond. 

The learned author relies on the case in 
24 Bom 305.^^ For other cases bearing 
upon this point reference may be made to 
the cases A 1 E 1935 Bind 140^^ and A 1 E 

24. Sukala] v. Bapu, (1900) 24 Bom 805=2 Bom 
LB 18. 

26. Oangaram Ehemsing v. Ali Mahomed Shall 
Din, (1936) 22 AIB Sind 140=16.7 1 0 881, 
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principle laid down in para. 598 of Mulla’s 
Hindu law will be applicable. The practice 
in respect of Javherbai’s deposit account 
was to capitalize the interest from year to 
year. We must therefore infer an agree¬ 
ment between the parties subsequent to 
the original deposit to exclude the applica¬ 
tion of the rule of damdupat. Further, on 
this point reference may be made to the 
document (Ex. 18), in Para. 2 whereof 
there is a distinct agreement to capitalize 
interest in respect of Mamibai’s or Javher¬ 
bai’s account. I hold therefore that the 
rule of damdupat does not apply to Javher- 
bai’s claim, and interest is to be calculated 
in the manner I have indicated when 
dealing with Issue 7 (c). 

Issue 7 (f): Is defendant 2 in possession 
of any money belonging to the plaintiff 
and defendant 1 jointly as alleged in para. 3 
of the rejoinder of defendant 1 ? 

This has reference to the item of Bupees 
5614-5-3 which I have discussed in detail 
when dealing with Issue 7 (c). For reasons 
there stated, I bold that defendant 2 is in 
possession of a sum of Bs. 2615-5.3 be¬ 
longing to the joint family consisting of 
the plaintiff and defendant 1 and that she 
has to account for it in the manner I have 
stated above. In making up the account of 
Javherbai the date of the deduction of the 
sum of Bs. 2615.5-3 will be 17th November 
1935. 

Issue 7 (g): Is the amount, if any, found 
due to defendant 2 on the account for 
principal and interest or any part thereof 
to be deducted from her share on partition? 

The contention of the learned advocate 
for defendant 1 is that under Hindu law a 
mother is not entitled to claim partition, 
but when a partition takes place between 
her sons, she is entitled to a share equal 
to that of a son. He argues that the son 
under Hindu law is bound to maintain his 
mother and that the idea of giving her a 
share when a partition takes place between 
her sons is to provide for her maintenance. 
If therefore, argues the learned advocate 
for defendant 1, the mother has other 
sources of income or has a fortune of her 
own and is not in need of maintenance 
then in ascertaining what share she should 
get at a partition between her sons, the 
amount of her income from other sources, 

26. Kusum Kumari v. Debt Frosad, (1986) 23 

A I R P 0 63=160 IC 286=15 Pat 910=63 

I A 114 (PC). 


the share she would otherwise have got at 
the partition. To put the argument in con¬ 
crete form in the present case, the learned 
advocate argues that if the Court awards 
any sum to Javherbai in respect of her 
deposit account the amount must be de- 
ducted from the share which she would 
ordinarily have received in this partition' 
suit. For defendant 2 however, learned 
advocate has contended that there is no- 
warrant for such a proposition under Hindu 
law; that at a partition between her sons' 
a mother is entitled to a share equal tO' 
that of a son; and the only deduction pro¬ 
vided for under Hindu law is the mother’s 
Stridhan received from her husband other 
father-in-law. In support of his contention 
the learned advocate for defendant 2 has 
referred to Macnaghben and Colebrook’s 
Mitakshara, Vyavahara Adhyay at p, 287 
whereof the following is quoted from the 
Mitakshara: “Of heirs dividing after tho 
death of their father, let the mother also 
take an equal share.” 

There follows an exposition of this direc* 
tion which reads: 

Of heirs separating after the decease of the 
father, the mother shall take a share equal to that 
of a son : provided no separate property had been 
given to her. But if any had been received by her, 
she is entitled to half a share, as will be explained- 

This matter is also dealt with in Mulla’s, 
Hindu Law at pp. 383.84, para. 316. The 
learned author states: 

A mother cannot compel a partition so long as 
the son§ remain united. But if a partition takes 
place between the sons, she is entitled to a share 
equal to that of a son in the coparcenary property. 
She is also entitled to a similar share on a parti-, 
tion between the sons and the purchaser of the 
interest of one or more of them : (2) If the mother 
has received Stridhan from her husband or father- 
in-law, its value should be deducted from her 
share. 

The case in 12 Cal 166^^ supports the 
proposition set out by the learned author 
in the above passage. Beferenoe may also^ 
be made to the ca,se in (1874) 12 BengL B 
385.^® The learned advocate for defendant 
1 has not been able to cite any authority 
for his proposition. He has however refer¬ 
red to the decision of their Lordships of 
the Privy Council in 16 Cal 768,^® where it 
was held: 

27. Kishori Mobun Ghose v. Moni Mohan Ghose, 
(1886) 12 Cal 165. 

28. Jodoo Nath v. Brojonatb, (1874) 12 Beng L B 

365. 

29. Hemangini Dasi v. Kedamath Eundu Chow*: 

dbry. (1889) 16 Cal 758=16 I A 116=6 Sar 
874 (P 0). 
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When the 'Hindu law provides that a share 
,«haU be allotted to a woman on partition, she 
takes It in lieu of, or by way of provision for the 
maintenance for which the partitioned estate is 
already bound. 

But this case is of no assistance to the 
learned advocate for defendant 1, for it was 
a case under the Dayabhaga School of 
Hindu law and further the mother in that 
ease was held not to be entitled to a Sepa¬ 
rate share because she was the motner of 
only one eon. This peculiar feature of the 
Dayabhaga School of Hindu law is referred 
to in Mulla’s Hindu Law at p. ill thus : 

On a partition between sons by different mothers, 
where there is more than one son of each mother, 
the rule is first to divide the property into as many 
^ares as there are sons, and then to allot to each 
mother a share equal to that of each of her sons in 
the aggregate portion allotted to them. A mother 
who has only one son is not entitled to a separate 
ehare. Her only right is to maintenance out of the 
portion allotted to him. 

The learned author cites in support of 
this proposition the cases which have been 
referred to by the learned advocate for 
defendant 1; 15 Cal 292^® and 16 OalTSS.^® 
I hold therefore that no deduction is to be 
made from the share that Javherbai will 
receive in this suit for partition because 
the amount found due to her on the deposit 
account is not Stridhan received by her 
from her husband or her father-in-law. 
I have now disposed of all the issues in the 
ease and the three salient points which 
presented themselves for decision. It only 
remains for me to set out some directions 
with regard to the framing of a preliminary 
partition ’decree. The decree shall declare 
that plaintiff and defendant 1 continue 
members of a joint Hindu family till the 
date of this decree: that the suit is decreed 
for partition and that on final partition the 
mother, defendant 2. is entitled to a share 
equal to that of the plaintiff and defendant 
1. The preliminary decree shall set out the 
amount found due under the judgment to 
defendants 3 to 6: it shall also set out 
that Javhorbai’s claim on her deposit 
■account is decreed in her favour, the exact 
amount to be ascertained by the Gommis. 
sioner appointed to effect a partition. The 
preliminary decree shall lastly provide that 
all existing orders appointing receivers and 
Commissioners are revoked and the Court 
Commissioner is appointed Commissioner 
to ascertain the amount due to Javherbai 
on her depoat claim and to effect Bupartition 
of the joint family property set out in 

cdO, Boiolah Dosaee v. Bhoobun Kohim, (1888) 16 
Oftl 292. 


£x. 15 and the one property claimed as the 
separate property of the plaintiff which I 
have held in the judgment to be joint 
family property, viz. half share in survey 
No. 6L, survey sheet E.ll measuring 1162 
square yards, after making duo provision 
for the payment of the debts due to Jav¬ 
herbai and defendants 3 to 5. There remains 
the question of costs, but this must be 
reserved for consideration at the time of 
the final decree. The plaintiff and defen¬ 
dant each to deposit a sum of Bs. 100 
towards the Commissioner's fees within 14 
days. Report within two months. 

E.M./R.K. Decree passed. 
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Davis J. 0. and Tyabji J. 
Tarachand Khimandas — Applicant. 

V. 

Syed Abdul Eazak Shah and another — 

Opponents. 

Civil Bevn. Appln. Nos. 2 and 3 of 1936, 
Decided on 23rd September 1938, to revise 
Judgment of Judge, Small Cause Court, 
Rohri, D/- 15th October 1935. 

(a) Award—Enforcement of-*~Stranger to an 
award cannot »ue for the benefit conferred 
upon him by it. 

A stranger, who renders services to an arbitrator 
as his legal adviser and indirectly to tke parties, 
not being a party to the award itself and there 
being no privity of contract between him and the 
parties to the award, cannot sue for an amount 
agreed to be paid to him under the same; for the 
principles of justice, equity and good conscience 
cannot be extended to cover all cases where parties 
contract to confer benefit upon a stranger so as to 
enable him to sue upon the contract but where it 
is clear on facts that some measure of privity is 
established between the third person and the con¬ 
tract, he may sue on it: d All S22 (P 0); (1916) 
A C 847; AIR 1936 Bom S44; AIR 1930 Mad 
382 and 11 Bom 651 (P C), Foil.; AIR 1914 
Cal 129: AIR 1934 Oal 682 and 32 All 410 
(P 0), Dialing. fP 126 0 2 ; P 127 0 1] 

(b) Practice—New plea in revision. 

A plea based on facts bat not raised nor argued 
in the lower Oourb cannot be raised for the first 
time in revision. [P 126 0 2] 

(c) Award — Contract <— Consent decree — 
Distinguished. 

An award is not a contract inasmuch as the 
parties to it do not contract with the arbitrator; 
and it is also different from a consent decreewhere 
the order of the Court is imposed upon the agree* 
ment of the parties : AIB 1985 Sind 200, Foil, 

[P 126 a 2] 

(d) Equity ^ Justice, equity and good {Con* 
science—Meaning of. 
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Justice, equity and good conscience mean noth¬ 
ing more than the rules of English law so far as 
they are applicable to Indian society and circum¬ 
stances in the country : 11 Bom 551, Foil, 

[P 126 C 2] 

(e) Legal Practitioner — Parties to reference 
agreeing in award to pay certain amount to 
legal adviser of arbitrator as fees —Legaladviser 
cannot sue to recover the same. 

Where an advocate acted as legal adviser of the 
arbitrator and the parties agreed in the award to 
pay certain amount to the advocate as his fees and 
the latter sued them for the same : 

Held that the advocate could not succeed on 
the principle of trust, agency, estoppel or privity 
of contract \ A 1 R 1936 Bom 344, Foil.; AIR 
1934 Cal 682, Not /oil. [P 127 C 2] 

Fatehchand Assudomal —for Applicant. 

Manghanmal Bbojraj — for Opponents. 

Davis J. C. — This is an application in 
revision against the judgment of the Sub¬ 
ordinate Judge at Rohri, exercising Small 
Cause Court jurisdiction, dismissing the 
suit of the plaintiff, one Tarachand, an 
advocate, for Es, 400 agreed to be paid to 
him by parties to an avyard which has been 
filed as a decree made on a reference to 
■which he was not a party. The Subordi¬ 
nate Judge dismissed the plaintiff’s suit on 
two grounds, firstly that as he was nob a 
party to the award, he could not enforce a 
claim under it, and secondly, that if the 
award be regarded as a contract he was a 
stranger to the contract and could not sue 
to obtain a benefit under it. Now, it may 
well be, as the applicant alleges, that he 
has earned this Rs. 400, which was agreed 
to be given under the award, for services 
he rendered indirectly to the parties as the 
legal adviser of the arbitrator, but there is 
a judgment of the Privy Council in 6 All 
322,^ wherein the Board has held that a 
person who is no party to an award and 
who is not bound by it cannot take advan¬ 
tage of it. In that case, a member of a 
Hindu family, being deaf and dumb, could 
not inherit property under the Hindu law 
and was not entitled to share in the joint 
family property on partition. By a family 
arrangement embodied in an award, the 
other members of the family agreed that 
this afflicted member of the family should 
have bis share with the others and in the 
award it was so provided, bub this member 
was not made a party to the award; he was 
not represented in the proceedings and 
therefore when he sued for partition on the 
basis of his rights as declared in the award, 
he failed. Their Lordships concluded their 

j udgment thus : _ 

1. Hira Singfai v. Ganga Sahai, (1864) 6 All S22 
=11 I A 20=4 Sar 491 (P 0). 
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Hira Singh was a stranger to the submission, 
and was under no obligation to abide by the 
award and consequently he could not avail him¬ 
self of it. 

We think the equities are stronger in the 
case of a member of a family, as in the 
case of Hira Singh, than in the case of a 
complete stranger, the advocate Tarachand 
in this case, and we think that in the light 
of this ruling alone the plaintiff’s case 
must fail. The learned advocate for the 
applicant raised the question of estoppel, 
but no such question was raised and argued 
in the lower Court. It is a new case based 
on facts and cannot be raised for the first 
time in revision. There is nothing on the 
record to suggest that the plaintiff acted on 
the representation of the defendant to his 
prejudice. There is then the question of 
the right of Tarachand to sue though a 
stranger to a contract, yet as one on whom 
under the contract a benefit was conferred. 
This question was considered at length by 
the Subordinate Judge in a very careful 
judgment and argued at length before us 
here. We will deal with this question 
though we do not find that an award is a 
contract for this purpose. An award is 
different from a consent decree where the 
order of the Court is imposed upon the 
agreement of the parties. In an award the 
parties do not contract with the arbitrator: 
AIR 1935 Sind 200.^ The parties agree 
to submit their dispute to arbitration: thus 
far it is a contract, but that they do not 
agree to consent to the award i^ shown by 
their objections to it. But assuming even 
that the award is a contract between the 
parties to it, then it does not appear that 
Tarachand, a stranger, can sue to enforce it, 
for in our opiuion, the principle of justice, 
equity and good conscience cannot be ex¬ 
tended, as it was in 61 Cal 841,® to cover 
all cases where parties contract to confer 
benefit upon a stranger so as to enable him 
to sue upon the contract. Justice, equity 
and good conscience mean nothing more, 
as was pointed out by the Board in 11 Bom 
551,^ than the rules of English law so far 
as they are applicable to Indian Society 
and circumstances in this country. It is 
true that the definition of “consideration” 
in S. 2, Contract Act, gives a wider meaning 

2. Kahim v. Shahban, (1935) 22 A I R Sind 200 

=159 I 0 125. 

3. Khirodbihari Dutt v. Mangobinda, (1934) 21 

AIR Cal 682=162 I 0 351=61 Cal 841=38 

OWN 682. 

4. Waghela Rajsanji v. Masludin, (1887) 11 Boss 

551 (P C). 
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to that term than is aooepted in English 
laWi beoause the oonsideration may move 
from a person other than a promisee, but 
this does not mean that that other person 
can sue upon the coutract. In 1915 A 0 
847,® at p. 853, Lord Haldane said: 

My Lords, in the law o{ Eoglanii certain prin< 
oiples are fundamental. One is that only a person 
who is a party to a contract can sue on it. Our 
law knows nothing of a jus quasi turn tertio aris¬ 
ing by way of contract. Such a right may be con¬ 
ferred by way of property, as for example, under a 
trust, bub it cannot be conferred on a stranger to a 
contract as a right to enforce the contract in per¬ 
sonam. A second principle is that if a person, with 
whom a contract not under seal has been made, is 
to be able to enforce it, consideration must have 
been given by him to the promisor ot to some 
other person at the promisor’s request. 

The general principle here laid down is 
subject to certain well-recognized exceptions 
where it is clear that on the facts some 
measure of privity is established between 
the third person and the contract on which 
he sues and which would enable him to 
get judgment in his favour in a Court of 
Equity. One exception is where the third 
person is a cestui que trust’, another excep¬ 
tion is where the third person may be 
regarded as a principal suing through the 
agent. 

In 41 Cal 137,® on which the case in 61 
Cal 841® is based, but greatly extend^ in 
its application, a clear measure of privity 
was established between one of the con¬ 
tracting parties and the third person, 
because the party to the contract entered 
into direct communication with the third 
person on the subject-matter of the con¬ 
tract, and indeed the third party was there¬ 
by induced to act to his detriment, so that 
there was estoppel, but if the principle 
that a person nob a party to a contract can 
sue upon it to enforce a term of that con¬ 
tract for his benefit, is to be generally 
extended, as Beaumont, C. J. remarked in 
60 Bom 954^ at p. 983, that is a matter 
properly for the Legislature and not for 
the Courts. To us the Madras decision in 
63 Mad 270,® which prefers the exceptions 
to the general rule rather than the new 

6, Duolop Pceumatic Tyre Go. Ltd. y. Selftidge 
& Co. Ltd., (1915) A 0 847=84 L J K B 1680 
=118 L T 886=69 S J 439=81 TLB 899. 

6. Deboarayan Butt y. Ham Sadhan Maodal, 

(1914) 1 AI B Gal 129=20 I 0 680=41 Cal 
187=18 0 L J 603=17 OWN 1143. 

7. Natloual Petroleum Co. Ltd. y. Popatlal 
Muljt, (1986) 28 A IB Bom 844=16610 888 
=60 Bom 964=88 Bom L B 610. 

8. Sublin Chetti y. Aranaoh^m Chettiar, (1980) 

17 A IB Mad 889=124 Z 0 66=68 Mad 270 
=66 M L Z 420 (F B). 


rule laid down in 61 Oal 841, seems pre¬ 
ferable. The Privy Council decision in 33 
All 410=37 I A 162,® seems in reality 
based on the principle of a trust. The casM 
of a family settlement where provision is 
made for the maintenance or the marriage 
of a minor or a female are also clearly 
within the exception of the trust and with¬ 
in the ruling in 32 All 410.® 

Looked at from this point of view, it is 
not possible to hold that in this case there 
was a trust for the benefit of the advocate 
Tarachand. He may have been too trust¬ 
ful, but the mere fact that he worked for 
the arbitrator and indirectly for the parties 
to the reference, cannot, we think, make 
the parties to the reference trustees for the 
payment to him of his fees. We think that 
if the parties had agreed among themselves 
not that Tarachand should be paid Es. 400 
but that he should pay Hs. 400. he might 
have regarded the equitable relationship 
now alleged to exist between him and the 
parties to the reference in a different light. 
No privity of contract has been established 
between Hm and the parties to this award. 
We think, therefore, with all respect, 
that the judgment of the Bombay High 
Court in 60 Bom 954,® is to be preferred 
to the judgment of the Calcutta High Court 
in 61 Cal 841.® We think then that 
neither on the principle of trust or agency 
or estoppel or privity of contract can the 
plaintiff in Suit No. 551 of 1935 (Tarachand 
V. Syed Eazak Shah) succeed. We think, 
therefore, this revision application as well 
the second revision application against the 
other party to the reference, whose case is 
similar to this and who is the defendant in 
Suit No. 647 of 1935 (Tarachand v. Mir 
Sadikali Shah), must also fail, and we 
dismiss both the applications with costs 
accordingly. 

s.c./b.k. Application dismissed, 

9. Ebwaja Muhammad Khan y. Husaini Begum, 
(L910) 82 All 410=7 I 0 237=87 I A 162 
(PO). 
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Davis J. 0. and Tvabji j. 
Topandas AUmckand — Applicant. 

V. 

Ammu Mullah Muran and another — 

Opponents, 

Civil Revn. Appln. No. 9 of 1936, Deci¬ 
ded on 23rd September 1938« 



128 Sind Tillumal v 

Karachi Small Cause Courts Act (4 of 1929), 
S. 28 — Scope — Term ‘owner* includes equi¬ 
table owner. 

The words “alleging himself to be the owner” 
in S. 28 are very wide, and the powers conferred 
upon the Court by the Section are also very wide. 
The term ‘owner’ therefore cannot be strictly con¬ 
strued and may include a legal owner as well as 
an equitable owner, [P 128 C 1] 

Fatehchand Assudomal — 

for Applicant, 

CbaQdiram Thawardas — 

for Opponents, 

Davis J. C. — This is an application in 
revision against an order of the Judge of 
the Small Cause Court, Karachi, in which 
he directed on an application by the mort- 
gagee under S. 28, Karachi Small Cause 
Courts Act, the sale of certain moveable pro¬ 
perty seized by a landlord for arrears of rent. 
It is contended by the applicant in revi- 
sion that “owner” in S. 28, Karachi Small 
Cause Courts Act, means the legal owner 
only and cannot include the mortgagee of a 
chattel as found by the Judge, but it is 
clear that S. 28 is intended to apply much 
the same principle and process to distraint 
for arrears of rent as in English law, for 
instance, the period during, which applica¬ 
tion can be made for the release of goods 
•distrained under S. 28 is five days which is 
the same time as is allowed in English law 
for application for release to be made by 
the grantee under a bill of sale of goods 
distrained for arrears of rent : (see Hals, 
bury’s Laws of England, Vol. 3, p. 142, 
Vol. 11, p. 132, Edn. 1910). Therefore, it 
appears to us that the term “owner" in 
S. 28 is to be construed not so strictly as 
to exclude the equitable owner. The dis. 
tinction between the legal and beneficial 
owner so marked in English law is not so 
marked in Indian law. The use of the term 
English mortgage illustrates the difference 
and the word “owner" in S. 28 may well 
include, as the advocate for the opponent 
argues, not only the legal but the equitable 
owner also. But reading through the words 
of Sec. 28, it is clear that they are wide 
enough to cover a person whose claim as 
owner may not satisfy the legal jurist. 
S. 28 refers to the debtor or any other per¬ 
son alleging himself to be the owner of any 
property seized. The words “alleging him. 
self to be the owner" are very wide, and 
the powers conferred upon the Court by 
the Beotiou are also very wide. It is true 
that the Judge when he refers to the lien 
of the owner” provokes argument because 


. Michumal a. I. R. 

a person cannot have a lien upon his own 
goods, but a pledgee can have a charge 
upon goods not his own and when owner” 
in S. 28 is construed to include an equi¬ 
table as well as a legal owner, no difficulty 
arises. 

If the applicant had alleged himself to be 
the owner of the goods basing his title 
upon the hypothecation bond, his applica¬ 
tion would have easily come within the 
provisions of Sec. 28. We think that this 
Revision Application is not entitled to suc¬ 
ceed. The defect, if any, in the application 
was one of form rather than of substance, 
and we dismiss the Revision Application 
with costs accordingly, 

N.S./r.k. Application dismissed. 


A. 1. B. 1939 Sind 128 

Davis J. C. and Weston J. 

Tillumal TeJcumal — Appellant. 

v. 

Michumal Khatumal and others — 

Respondents. 

First Appeal No. 42 of 1936, Decided on 
16bh November 1938,against Judgment and 
decree of First Class Sub-Judge, Hyderabad. 

(a) Civil P. C. (1908), S. 24 — Two perions 
hling two •uiU for partition of same property 
in Courts of First and Second Class Sub-Judges 
District Judge transferring Second Class suit to 
First Class Sub-Judge—Judge framing separate 
issues but consolidating and deciding both suits 
by one judgment and drawing one decree 
Parly to Second Class suit appealing to Judi¬ 
cial Commissioner’s Court — Consolidation 
amounts to one First Class suit and appeal lies 
to Judicial Commissioner's Court. 

Two suits for partition of eight annas and two 
annas shares in the same property were filed by 
two persons in the Court of First Class Sub-Judge 
and Second Class Sub-Judge respectively and the 
Second Class suit was transferred to the Court of 
the First Class Sub-Judge who framed separate 
issues but consolidated the two suits and decided 
them by one judgment and drew up one decree 
against which the party lo the Second Glass suit 
who was not a party to the First Class suit 
appealed to the Judicial Commissioner’s Court : 

Held that the consolidation of the two suits 
must be considered as one First Class suit, and 
that there being one decree which could not be 
divided, there could not be separate forums for 
appeals relating to a particular finding given in 
one judgment and decree, and hence the appeal 
relating to a finding on an issue in the Second 
Class suit could not be treated as an appeal from 
the Second Class Court decree which did not exist, 
and that the appeal was properly filed in the 
oial Commissionec’s Court. [P 129 0 2J 
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(b) Regiilration Act (1908), S. 17 — Mere 
^statement by owner that he had given hit pro¬ 
perty worth more than Rt. 100 to another does 
not effect valid transfer which requires regis- 
'tered instrument. • 

A mere statement in a Magistrate's Court by 
,an owner of property that be had given up a por¬ 
tion of the property worth more than Rs. 100 to 
another is not sufficient to effect a transfer of the 
same which cannot be done except by a registered 
■instrument. [P 130 0 1} 

Dipohand Chandumal — for Appellant. 

Fatehchand Assudomal — 

for Respondent 1. 

Weston J.—This is an appeal against 
the decision of the First Class Subordinate 
Judge, Hyderabad. Two partition suits 
relating to the same property, namely that 
of one Gangumal who died more than 30 
years ago, were filed. One was filed by a 
stranger who claimed to have purchased an 
-eight anna share in the estate from five 
reversioners. This suit was filed as a first 
class suit in the Court of the First Class 
Subordinate Judge, Hyderabad. The second 
suit was filed by one of the reversioners 
only for partition of his one.eighth share of 
the estate and this suit was filed in the 
Court of the Second Class Subordinate 
Judge, Mirpurkhas, but was transferred by 
the District Judge to the First Class Sub¬ 
ordinate Judge, Hyderabad. 

Now the parties in the two suits were 
the same ; the suits related to the same 
•estate and both suits were suits for parti¬ 
tion. The learned First Class Subordinate 
-Judge, although he -framed separate issues 
in the two suits, decided the two suits by 
•one judgment and it appears that only one 
decree was drawn up. The present appel¬ 
lant’s father is one of the reversioners who 
■was not the plaintiff in the Second Class 
suit and who was not one of the rever- 
-sioners who disposed of part of their share 
to plaintiff in the First Class suit. Plain- 
■tiff in the First Class suit, that is to say 
the outsider who had purchased from the 
-five reversioners, admitted in his plaint that 
Tekumal.the father of the present appel. 
lant who was defendant 7 in the First Class 
'Suit and also a party to the Second Glass 
-suit, had a two anna share in the estate, 
and the'only party to the suit who contests 
the present appeal, namely Michumal who 
was defendant 8 in the First Class suit, 
asserted that he, Michumal, was the owner 
of the whole estate, as he had been adopt- 
-ed to the deceased Gangumal by his widow 
-after his death. He asserted however by 
ills written statement that if his claim to 
1989 8/17 A 18 


the whole estate failed, then he and the 
present appellant were each entitled to one- 
third of the estate and the remaining one- 
third devolved upon the other defendants. 
Now this claim was based upon the fact 
that there were four branches of the family, 
one of whom was represented by deceased 
Gangumal, one by Michumal, one by the 
present appellant and the last by the other 
defendants. The learned trial Judge held 
that the adoption of Michumal was not 
established; he held that each of the eight 
defendants owned a two anna share, that 
the plaintiff Bhurasing, the transferee, was 
entitled to an eight annas share in the 
estate. He held however that the present 
appellant’s father, Tekumal, had given his 
share to Michumal; that Michumal there¬ 
fore was entitled to a four anna share and 
the present appellant to no share. It is 
against this finding that the present appeal 
has been brought. 

A preliminary point has been taken by 
the learned advocate for respondent Mic¬ 
humal that this appeal should have been 
filed not in this Court, but in the District 
Court, Hyderabad. His argument is that 
the decision as to the share of appellant 
was given on an issue framed not in the First 
Class suit but in the Second Class suit. 
But it is clear that although separate issues 
were framed, the two suits were consolida- 
ted; only one judgment was given and only 
one decree was framed and the decree 
which has been filed with the present 
appeal is headed 'Decree—In the Court of 
the First Class Sub-Judge, Hyderabad— 
Suit No, 18 of 1928,” and it is not disputed 
that Suit No. 18 of 1928 was the First 
Class suit. Had this appeal been filed in 
the District Court it must have been re- 
turned for proper presentation to this 
Court and clearly on consolidation of the 
two suits the consolidation must be consi¬ 
dered as a First Class suit. It cannot be 
said because an issue happened to be raised 
in the Second Class suit and not separately 
in the First Class suit that an appeal rela- 
ting to the finding on this issue can be 
treated as an appeal from Second Class suit 
decree which in fact does not exist. An 
appeal is not an appeal against a portion of 
a judgment but it is an appeal against a 
decree. When there is one judgment and 
one decree clearly neither the judgment nor 
the decree can be divided up into parts 
and Mparate forums cannot exist for appeals 
relating to particular findings given in one 
judgment and decree. We think ther^foya 
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there is no force in this preliminary objec¬ 
tion and that the appeal has been filed in 
the proper Court. 

On the merits of the appeal the appel. 
lant clearly must succeed. He claims only 
a two anna share; this was admitted by all 
the parties to the suit and in fact the pre¬ 
sent contending respondent admitted that 
be had a much greater share. The learned 
trial Judge has deprived him of this two 
anna share on the ground that appellant 
made a statement in the Court of the First 
Class Magistrate, Digri, in which he said 
that he had given up his two anna share 
to Michumal. Clearly, if an eight anna 
shr ia of this estate was valued at more 
than Es. 5000, a two anna share must be 
worth more than Rs. 100 and no transfer 
of this share could be effected except by a 
registered instrument. The learned advo¬ 
cate for Michumal concedes that his only 
title to the share of the appellant is his 
statement before the First Class Magis- 
trate, and on this his claim to the share of 
the appellant cannot be sustained. We must 
therefore allow the appeal and vary the 
decree of the trial Court. The share of 
Michumal must be reduced from four annas 
to two annas and the present appellant must 
be allowed the share of two annas. Res¬ 
pondent Michumal must bear the costs of 
appellant in this appeal. 

s.g./r.k. Appeal allowed. 
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Davis J. C. and Weston J. 

Shewakram Issardas and others 

Appellants 

V. 

Emperor. 

Criminal Appeals Nos. 125, 127 and 128 
of 1938, Decided on 2l3t October 1938, 
against convictions and sentences passed by 
Addl. Sess. Judge, Hyderabad, D/- 28th 
May 1938. 

(a) Criminal Trial—Appreciation of evidence 
—Accused can be convicted only on evidence 
produced by prosecution and not on statement 
made by co-accused — Statement by accused 
can be used against bis co-accused, only if it is 
confession within meaning of S. 30, Evidence 
Act. 

The accused persons are to be convicted upon 
the evidence produced by the prosecution and not 
by the statements made by co*accused in the trial. 
A person's position as a witness or accused is, so 
far as the admissibility of evidence is concerned, 
determined by, not what was done by the police in 
the investigation, but by his position at the trial. 


A statement made by the accused can be used 
against his co*accused, only if it is a confession 
within the meaning of S. 80, Evidence Act. State*- 
ments made by the accused to police are subject to 
great resPrictions under the Evidence Act. These' 
restrictions are not to be evaded by the subterfuge 
of making the accused persons as first witnessea- 
and taking statements from them as such. Thia 
is a procedure most strongly to be deprecated. 

[P 131 C 2 ; P 1:^2 0 2] 

(b) Penal Code (1860), Ss. 302, 201—State¬ 
ments by accused to police relied on by pro¬ 
secution to convict them of offence under 
S. 201 cannot be used to prove case of murder 
—Prosecution relying on statements for convic¬ 
tion under Sec. 201 — They must prove their 
falsity by other evidence. 

Where the prosecution rely on certain state¬ 
ments made by the accused to the police to convict 
them of an ofience under Sec. 201, then they can 
only do so by showing by other evidence tba 
falsity of the statements. Those statements can¬ 
not themselves be used as substantive evidence in 
proof of the truth of the prosecution case of mur¬ 
der (with which the accused are charged in the 
alternative), in whole or in part. They cannot be 
relied on as both true and false \ A 1 R 1925 Sind 
257, Bel. on. [P 132 C 2]. 

(c) Penal Code (1860), Ss. 302, 201 — 
Accused tried for murder or for offence under 
Sec. 201 in the alternative—First information 
report by one accused, which incriminates him 
and which is in nature of confession, is inadmis¬ 
sible in evidence to convict accused either 
under Sec. 302 or Sec. 201. 

In a trial for ofiences under S. 802 or S. 201, a 
first information report by an accused person, 
which deeply incriminates him in the crime 
although intended to exculpate and which is in the 
nature of a confessional statement made to the 
police, is inadmissible in evidence at the trial 
either to convict him of murder or of the lesser 
offence under Sec. 201. Although accused persons 
can, in certain cases, be tried for murder and con¬ 
victed of causing evidence to disappear there is 
evidence, usually other than the mere statements 
of the accused, to show that they have caused evi¬ 
dence to disappear. Though in a trial for an 
ofience under 8. 201, the first information report 
can be made the basis of a conviction, in such a 
case the accused is not tried for murder and his 
first information is not a confession : 6 Bom 84 
AIR 1930 Mad 870 and AIR 1925 P 0 130, 
Bel. on. [P 132 0 2 ; P 133 0 U 

(d) Evidence Act (1872), S. 114—Woman 
sleeping in room containing two cots—S. 114- 
does not justify Court in presuming that her 
husband must have slept on other cot on parti¬ 
cular night. 

The illustrations to S. 114 show the extent to- 
which Court may draw presumptions and clearly 
S. 114 is no justification for a Court presumiug 
without evidence that because a woman sleeps in 
a room with two cots, her husband, an inmate of 
house, must have slept on the other cot on a parti¬ 
cular night. 

(e) Criminal Trial—Evidence—Appreciation 
of. 

What a witness does not say is not substantive 
evidence on which the accused person can be con¬ 
victed. [P 132 0 ll 
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Jethacand T. Tahilramani, and Hardas- 
mal T. Tahilramani — for Appellants 
1 and and 3 respectively. 

Partabrai D. Punwani, Advooafce.General 

— for the Crovm. 

Davis J. Cl —The three accused in this 
case, a mother and two sons, were charged 
with conspiracy to commit the murder of 
one Varan, wife of one of the sons, Basso, 
mal, and with committing the murder of 
Varan in pursuance of the conspiracy, 
and, in the alternative, they were charged 
with causing evidence of an offence puni. 
shable with death to disappear with intent 
to screen an offender from legal punish, 
ment and with giving false information 
known or believed to be false with respect 
to the same offence, itself an offence under 
S. 201,1. P. C. In the result, the accused 
Hassomal, the husband of the murdered 
woman, was convicted of murder and sen. 
tenced to transportation for life, while the 
two other accused, bis brother Shewak and 
his mother Mt. Tillan, were convicted of an 
offence under S. 201, I. P. C., and sentenc. 
ed to four years’ and three years’ rigorous 
imprisonment respectively. 

The accused have appealed, and, in my 
opinion, the appeals must all succeed for, 
those police officers responsible for the 
investigation of this case (whether acting 
under orders or advice, we do not know) 
and those responsible for the prosecution of 
this case, have by making quite wrongly, in 
our opinion, the most material witnesses 
for the prosecution accused persons, effec¬ 
tively destroyed any chance the prosecution 
might have had of success, in the result 
that what appears a very brutal murder 
goes unpunished. We think also the learned 
Additional Sessions Judge would be well 
advised in future to consider more carefully 
the provisions of the Evidence Act before 
he proceeds to convict accused not on the 
evidence of prosecution witnesses, but on 
the statements of co-accused clearly inad. 
missible under S. 30, Evidence Act. The 
manner in which this case has been tried 
and indeed investigated, can be shown at 
once by the way in which this motive for 
the murder is held to be proved. At the 
end of his judgment the J udge says: 

16 is the prosecution case that he (the husband) 
bad motive for the crime In that she (the wife) 
was unchaste. Deceased was really unchaste as she 
was treated for gononboea and accused 2 brought 
medicine fox her. 

Therefore the Judge holds the prosecu. 
tioD case as to motive proved \ but when 


we look to the judgment to find on what 
evidence the Judge finds the proseoutioa 
case of motive proved, we find this: 

Accused Shewak in his statement Ex. 43, 
under B. 164, Orimtnal P. 0., stated that abont 
two months after their marriage bis brother Basso, 
accused, asked him to procure medicine for hia 
wife who was suffering from '‘garimi*’ (gonor¬ 
rhoea). He went to Hassaram Hakim and brought 
the medicine. She took it for 7 or 8 days and was 
cured. This statement of Shewak was recorded in 
the capacity of a witness. Hassaram Hakim baa 
been examined. He says that Shewak accused used 
to take medicine for himself for liver trouble. He 
does not remember whether Shewak came to take 
medicine for any female relative of his for gonor¬ 
rhoea. But he admits that in case of females, 
gonorrhoea is described as “garimi” by people. 
The witness has not the courage to deny that 
Shewak took medicine for accused I’s wife. The 
statement of Shewak is therefore true that he took 
medicine for “garimi" (gonorrhoea) from Hassa. 
ram Hakim for accused Hassomal’s wife at hia 
instance. Hakim Hassaram is deliberately suppres- 
sing the truth. It is in evidence from Sub.lnspec. 
tor that accused Hasso was sent for medical 
examination but he was not suffering from any 
venereal disease. It is therefore clear that Hasso*a 
wife contracted the disease from some one else. 
This appears to have enraged accused Hasso and is 
the starting point and motive for the crime. 

The learned Judge appears to have for¬ 
gotten that accused persons are to be con. 
victed upon evidence produced by the 
prosecution and not by statements made 
by co-accused to the police. The fact that 
this statement was made by Shewak when 
the police chose to treat him as a witness 
has nothing whatever to do with the case. 
A person’s position as a witness or accused 
is, so far as the admissibility of evidence is 
concerned, determined not by what was 
done by the police during the investigation 
but by his position at the trial. A simple 
instance of this proposition is the case of an 
accused person who, as a first informant, 
confesses to a murder. The first informa¬ 
tion cannot be proved in evidence against 
bim. Bhewak, accused 2, was for reasons 
best known to the police, an accused and 
not a witness at the trial, and any state- 
ment made by him and before the Judge at 
the trial, was a statement made by an 
accused person and not a statement made 
by a witness. If Shewak had been a wit¬ 
ness, the statement on which the Judge 
relies would not have been available for 
use, as the Judge used it, as substantive 
evidence. It would have been available as 
corroborative evidence. The substantive 
evidence would have been the evidence 
given by the witness before the Judge in 
Court. As a statement made by the accused 
Shewak it could only be used against his 
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co-accused Hassomal, if ib was a confession 
within the meaning of S. 30, Evidence Act. 
Clearly it was not; clearly then it was in. 
admissible as evidence against Hassomal. 
Moreover, tho medical evidence does not 
show the woman was suffering from gonor¬ 
rhoea ; nor does the evidence of Hassaram 
Hakim. It may be Hassaram Hakim was 
not telling all he knew, but what a witness 
does not say is nob substantive evidence on 
which an accused person can be convicted. 
The prosecution have failed to prove the 
alleged motive. 

Now there can be no doubt that this 
unfortunate young woman was murdered. 
The first information was put down as 
recorded by the Sub-Inspector at 6.40 a. m. 
on 16bh June 1937, The Sub-Inspector 
says that Jethmal and Bhojumal first came 
and gave him information about the murder, 
but they refused bo sign a first information 
in writing so that he went himself to the 
house of the accused. The accused Hasso¬ 
mal gave him a first information and 
signed it and all the accused were weeping. 
He went into the house and found on a cot 
the body of a young woman. Her throat 
was cut and the bedding was stained with 
blood. There was blood on the adjacent 
wall. Bhojumal and Jethmal were made 
mashirs. A mashirnama was made and the 
body sent to the Civil Hospital. The medi¬ 
cal evidence shows the neck was almost 
severed from the body by one deep wound 
8*^ X 2". There were no signs of strangula¬ 
tion. The cut was so deep that blood might 
have spurted out and indeed the adjacent 
wall was stained with blood. No blood was 
however found on any of the clothing of 
the accused. Mt. Varan was aged about 
sixteen. Bub beyond this the prosecution 
have not even proved the simple basic facts 
in the case. There resided in the rooms in 
which the murdered woman lived, her 
husband, the accused Hassomal, his brother 
Shewak, accused 2, his wife Kalavanti, and 
the mother of accused 1 and 2, Mt. Tillan, 
accused 3, and a boy Chandan aged ten. 
The boy Chandan was presumably too 
young to give evidence; the brother Shewak 
and the mother Mt. Tillan might well have 
given evidence if they had not been made 
accused. They were made accused, and the 
statements made by these accused persons, 
when they were regarded as witnesses, are 
treated by the Judge as substantive evi¬ 
dence on which the whole case of murder 
and conspiracy to murder, of the prosecu. 
tion is to be based and proved. If the pro¬ 
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secution wished to rely on the statements 
made by the accused Shewak and Mb. Tillan 
to the police to convict them of an offence 
under S. 201,1. P. C., then they could only 
do so by showing by other evidence the 
falsity of these statements. These state¬ 
ments themselves can certainly not be used 
as substantive evidence in proof of the 
truth of the prosecution case of murder and 
conspiracy to murder, in whole or in part. 
They cannot be relied on as both true and 
false. The learned Judge’s attention is 
invited to the case in 19 S L R 6.^ Then 
the Judge says: 

On the night of the occurrence accused and his 
wife were sleeping in the room on the two cots 
about one foot away from each other. In tho 
adjoining room accused Shewak and bis wife were 
sleeping. Accused, Mt. Tillan, was sleeping in the 
courtyard. Besides them there was Chandan a 
young boy aged ten years. This is clear from the 
evidence of Tirith and the City Police Inspector. 

It is not so clear at all. Tirith does not 
say the accused and bis wife were sleeping 
in the room on the two cots about one foot 
away from each other. Mt. Tillan merely 
told him, or so he says, that she was sleep¬ 
ing in the courtyard and did not know 
what happened. Tirith says accused Hasso¬ 
mal, his brother Shewak accused, his 
mother Mt. Tillan accused, and Chandan 
aged ten, and Hassomal’s wife Varanbai 
and Shewak’s wife used to live on the 
groundfloor and he lived on the upper- 
floor, but he does not say, and probably did 
not know, that accused and his wife were 
sleeping on two cots about one foot away 
from each other. According to the evi¬ 
dence he has no intimate knowledge of 
the accused’s household arrangements. The 
City Inspector clearly also had no such 
knowledge and the mashirnama is not sub¬ 
stantive evidence. The statements of the 
accused Shewak and Mt. Tillan made to 
the police are not admissible to prove these 
simple facts against either accused 1 or 
themselves. Statements made by accused 
persons to the police are subject to great 
restrictions under the Evidence Act. These 
restrictions are nob to be evaded by the 
subterfuge of making accused persons as 
first witnesses and taking statements from 
them as such. This is a procedure most 
strongly to be deprecated. The first infor¬ 
mation of Hassomal, if it be a first infor¬ 
mation, clearly deeply incriminates him in 
the crime though intended to exculpate and 
being a confessional statement made to the 

1. Adbo V. Emperor, (1925) 12 A I B Sind 257— 
86 I 0 951=26 Or L J 897=19 S L R 6. 
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police is inadmissible in evidence in this 
case at th^ trial either to convict him of 
murder or of the lesser offence under S. 201t 
Penal Code : 6 Bom 34.^ 

Thus the prosecution have not proved 
the simplest basic facts of the case, the 
sleeping of the husband and wife in the 
same room that night on cots one foot 
apart. All the presumptions and all the 
inferences dra^n from these facts so lahori. 
ously by the learned Judge, supported by 
references to cases, fail because the simple 
facts which are the very basis of these 
presumptions and inferences and references 
fail to be proved. Moreover, while accused 
persons can undoubtedly in certain cases be 
tried for murder and convicted of causing 
evidence to disappear, there is evidence 
usually other than the mere statements of 
the accused to show that they do cause 
evidence to disappear, though in a trial for 
an offence under Sec. 201, Penal Code, the 
first information can be made the basis of 
a conviction, but in such a case the accused 
is not tried for murder and his first infor¬ 
mation is not a confession : 54 Mad 68.* 
The Privy Council case in 62 I A 191^ 
is a case in point. In that case, the three 
accused were convicted of making away 
with evidence of the crime by removing 
the body. They were not convicted on their 
own statements. I fail then to see how the 
accused can be convicted of the murder of 
his wife. That his wife was cruelly mur¬ 
dered, there can be no doubt, but in the 
absence of evidence definitely implicating 
him in the crime, I do not see how he can 
be convicted. All the occupants in that set 
of rooms cannot be convicted of murder 
on the chance that one of them was the 
murderer. The husband's failure to go to 
the police at once is not sufficient evidence. 
His first information being a highly in¬ 
criminating statement cannot be admitted 
in evidence against him, and X cannot 
attach sufficient importance to the blood¬ 
stained piece of paper found on the bed and 
fitting into another piece of paper found in 
the bouse of Mathumal, his employer, to 
make this the basis of hie conviction. All 
these circumstances, in the absence of the 
proof of the basic facts of the case, amount 

2. Imperatiix v. Pandbarinath, (18$1) 6 Bozn 81. 

8. In re Obinna Gangappa, (1930) 17 AIB Mad 
670-19S0'Or 0 1126=139 1 0 230=82 CiL J 
263=64 Mad 68=69 ML? 677. 

4. V. Smpeior, (1926) 12 A1B P 0180^ 
68 1 0 8 ^ 36 Or L J 1069 = 6 Lab 226=6g 
IAl4i(?0). • " 
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to suspicion and nothing more. Similarly^ 
I do not see how he can be convicted 
of giving false information in a trial for 
murder where that false information is 
contained in a confessional statement made 
to the police and is inadmissible in evidence* 
Though, then, this cruel murder goes un2 
punished, the accused Hassomal must he 
acquitted. 

So far as the other two accused Shewak 
and Mb. Tillan are concerned, their convic¬ 
tions under S. 201, Penal Code, cannot be 
sustained unless their statements, Exs. 30 
and 31, are proved to be false and given 
with the intention of screening the offender 
from legal punishment. But these state¬ 
ments are as equally consistent with their 
innocence as their guilt. There is nothing 
upon the record to show that if Hassomal, 
the accused, in the quietness of bis room 
at night, murdered his wife, his brother or 
his mother knew anything about it or any¬ 
thing more than he told them. If this 
unfortunate woman had been given her 
proper place as a witness and not as an 
accused her statement as evidence would 
have been of the greatest value to the 
prosecution. She says in her statement 
nothing about a dacoity or robbery. Shei 
said she heard Hasso screaming. As regards 
the missing bangles, she appears to have 
given a reasonable explanation. She says 
Varan might have taken them off at night 
at the time of cleaning utensils and for¬ 
gotten them. The same remarks apply to 
the statement of Shewak. Moreover, the 
production of some ornaments by different 
accused during the course of the police 
investigation suggests in the circumstances 
of this case a division of responsibility 
which inspires no confidence. In my opi. 
nion then, the prosecution case fails and 
the accused must he all acquitted. Order 
accordingly. 

Weston J. — lam in entire agreement 
with the views expressed by the learned 
Judicial Commissioner and have only a 
few words to add. If the inadmissible evi¬ 
dence which has been admitted in this case 
is excluded, the prosecution case amounts 
to this : The wife of Hassomal was found 
murdered in the early morning in a room 
containing two cots. The premises wer^ 
occupied by Hassomal, his brother Shewak. 
ram, their mother Tillihai, the wives o£ 
Hassomal and Shewakram and a small boy* 
and consisted of two rooms and a courtyard 
or verandah with a small kitchen and! 
latrine. Some bangles were missing from 
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the person of the murdered woman and 
these were afterwards produced to the 
police by some of the inmates in the house. 
A piece of paper was found on one of the 
cots in the room in which the murder is 
supposed to have been committed, bub the 
fact that this paper was bloodstained has 
no significance, as much blood was found 
in the room and the evidence that this 
piece of paper had been brought by Hasso- 
mal from his shop does not do more than 
to support the evidence that Hassomal was 
an inmate of the house. No weapon was 
found and no motive was proved. 

The prosecution suggestion that Shewak- 
ram and Tillibai, the brother and mother 
of Hassomal, had conspired with him to 
murder the woman is intrinsically impro¬ 
bable and is supported by no evidence at 
all. The police action in sending up Shewak- 
ram and Tillibai for trial jointly with 
Hassomal could serve no useful purpose. It 
could only damage the case against Hasso¬ 
mal by excluding the evidence of the only 
persons who could give evidence likely to 
be material. For, however unwilling these 
two persons might be to give evidence 
against Hassomal, the prosecution could 
hardly have failed to secure from their 
evidence important information as to the 
presence of Hassomal in the house and the 
place where he slept on the night of the 
murder. If there was any case against 
these two persons under Sec. 201, Penal 
Code, it was open to the police to have con¬ 
sidered sending up the case against them 
separately and at a later stage. Actually, it 
seems very unlikely that any such case could 
be substantiated even if it were proved 
that Hassomal committed the murder for 
the attempt to divert suspicion by remov¬ 
ing bangles of the murdered woman would 
be attributable to Hassomal and not neces¬ 
sarily to his mother and brother. 

If the prosecution had established the 
simple fact that on the night in question 
Hassomal slept on the second cot only one 
foot away from that on which the body of 
the murdered woman was found, then the 
ease against Hassomal at once would as¬ 
sume a grave aspect. The learned trial 
Judge does not record a finding on this 
point. He says : “He was the only man 
sleeping in the room only one foot away 
from his wife." Whether this conclusion is 
based upon the mashirnama Ex. 8 read 
with the evidence of Sub.Inspector and 
whether the learned trial Judge considered 
he was entitled to presume this fact under 


S. 114, Evidence Act, I have not been able 
to ascertain. But the mashirnama contains 
no explicit statement that Hassomal had 
slept in that room, nor could it contain any 
such statement for it is obviously a matter 
not within the personal knowledge of the 
masbirs, and, in any case, the mashirnama 
is not substantive evidence. The Sub- 
Inspector in bis evidence does state that 
the second cot in the room was that of 
Hassomal but again he could have had no 
personal knowledge of this fact and his 
statement is only a conclusion or a pre¬ 
sumption based, if at all, upon circum- 
stances or statements which are not in 
evidence. 

The illustrations to Sec. 114, Evidence 
Act, show the extent to which Court may 
draw pi'esumptions and clearly S. 114 is no 
justification for a Court presuming without 
evidence that because a woman sleeps in 
a room with two cots, her husband, an 
inmate of house, must have slept on the 
other cot on a particular night. There is 
not even evidence to show that Hassomal 
usually slept on this second cot. There 
is therefore nothing more than suspicion 
against Hassomal and his conviction can¬ 
not be supported. It is to be regretted that 
the case sent up in respect of this horrible 
murder should end in the way it must, but 
we have no alternative, in view of the 
absence of evidence, but to set aside the 
convictions in the case of all three ap¬ 
pellants and order that they should be 
acquitted. 

r.m./r.k. Convictions set aside. 
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LoBO J. 

In re Hormusji Jamshedji — Debtor, 

Case No. 26 of 1938, Decided on 20bh 
January 1939. 

(a) Interpretation of Statutes—Statement of 
Objects and Reasons.. 

While interpreting a statute it is not permissible 
to make reference to Statement of Objects and Rea¬ 
sons which preceded the passing of it, as throwing 
light on the interpretation to be placed on it, but 
the interpretation and the intention of the Legisla* 
tnce must be wrested from the language of the 
statute itself : 22 Cal 788 (P C); A 1 R 1920 P C 
56 and AIR 1986 Sind 209, Rel. on. 

(P 135 0 2] 

(b) Civil P. C. (1908, as amended in 1937), 
S. 60 (1) (b) — Interpretation. 

Clause (h) of sub-s, (1) of S. 60 should be inter¬ 
preted with reference to the entire Section, and 
any interpretation founded upon that clause alone 
would be unsafe and unwarranted by all canons of 
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interpretaiion : ^ 122 1938 Cal 39S, Nat foil. 

[P 136 0 1, 2] 

(c) Civil P. C. (1908| at amended in 1937)« 
S.60(l}(h) — The claute protecU salary of all 
persons in receipt thereof other than public 
•4>fAcert and servants of railway company or 
•local authority. 

Od consideration of the entire Section there is 
no doubt that the latter part of Cl. (h) of sub>3.(l) 
protects from attachment in execution of a decree 
salary of all persons in receipt thereof other than 
public officers and servants of a railway company 
or local authority. [P 137 0 2] 

Dingomal Narainsing — 

for Official Assignee. 
Dayaram Lokmandas — for Insolvent. 

Order.—The iDSoIvent in this case is an 
•employee in the Central Bank of India 
'Ltd., Karachi, on a salary of Rs. 100 per 
month; certain deductions are made fchere- 
Trom for Provident Fund &c., and the net 
amount which the insolvent receives every 
month is Rs. 80-12-0. The insolvent’s 
liabilities amount to over Rs. 6000, his 
assets are nil, and in view of this position 
the Official Assignee has applied under Sec. 
60, P. T. I. Act, that a sum of Rs. 25 per 
month be ordered to be appropriated out of 
the salary of the insolvent for the benefit 
of the creditors. The application is opposed 
■by the insolvent on two grounds : (l). that 
•it will entail very considerable hardship on 
the insolvent, (2) that under law his salary 
not being over Rs. 100 no part of it is 
liable to attachment in execution of a decree 
under S. 60, Civil P. C., as amended by 
Act 9 of 1937, and therefore no part of it 
is liable to appropriation under S. 60, Insol- 
Toncy Act. As regards hardship, I do not 
think in the circumstances of the case that 
any hardship will be involved. The insol. 
vent is living with bis parents and is in 
large measure supported by them. It will 
he quite sufficient for him even if he has to 
•pay for his board and lodging, if he has a 
lew rupees to meet bis personal expenses, 
tram hire, etc. An appropriation of Rs. 20 
A month from bis salary would therefore 
4 ^ppear to be perfectly reasonable and just 
both to the insolvent and to the creditors. 

The legal point raised however is one of 
importance and one as to which consider¬ 
able doubt attaches since 8. 60, Civil P. C., 
has been amended by Act 9 of 1937. I am 
•of opinion however that the learned advo- 
•oate’s contention is sound and must be 
upheld. The insolvent is an employee in a 
^ivate concern. Prior to the amendment 
■of S. 60, Civil P. 0,, by Act 9 of 1937 the 
salary of persons in private service was not 
exempt to any extent from attachment in 
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execution of a decree. Under 01. (l) of the 
Proviso to S. 60, sub-s. (l), wages of labour¬ 
ers and domestic servants were entirely ex¬ 
empt from attachment, and under Cls. (h) 
and (i) of the same Proviso the allowances 
and salary of public officers, of servants in 
railway companies or under local authorities 
were to some extent exempt from attach¬ 
ment in execution of a decree. The Amend¬ 
ing Act appears to have been intended to 
enlarge the exemption in respect of public 
officers and persons in railway service and 
in the service of local bodies as well as to 
extend it to salaries of persons in private 
service. Reference was sought to be made 
to the Statement of Objects and Reasons 
which preceded the passing of the Amend- 
ing Act as throwing light on the interpre¬ 
tation to be placed on Cl. (h) of S. 60 (l) 
as amended by Act 9 of 1937 but clearly 
this is not permissible ; vide 22 Cal 788' 
and 43 Mad 550.^ In the latter case their 
Lordships of the Privy Council held that the 
construction to be placed on the explana¬ 
tion to S. 68, Companies Act, 6 of 1882, 
must depend upon its terms and no theory 
of its purpose can be entertained unless it 
is to be inferred from the language used. 
No statement made on the introduction of 
the measure or its discussion in the Legis- 
lative Council can be looked at as affording 
any guidance as to the meaning of the 
words. In 30 3 L R 196^ a Bench of this 
Court has held : 

The Statement of Objects and Reasons is not a 
part of an Act, and is not to be referred to by the 
Courts in its interpretation. What the Courts have 
to interpret is the Act as it has finally emerged 
from the Legislature. What the authors of the bill 
hope that the Act might achieve is a different 
thing. 

The interpretation of Cl. (h) of S. 60 (l) 
as amended and the intention of the Legis. 
lature must therefore be wrested from the 
language of the Section itself with the as¬ 
sistance of decided cases. The only reported 
case in which the point appears to have 
been considered at all is the case in A I R 
1938 Cal 325.* At the end of the judgment 
of Biswas J. in this case the learned Judge 
states : 

1. Administrator General of Bengal v. Fremlal 
Mullick, (1895) 22 Cal 788=22 I A 107=6 
Sar 603 (P 0). 

2. Krishna Ayyangar v. Nellaperumal Filial, 
(1920) 7 A I R P 0 56=66 I 0 163=43 Mad 
650=47 I A S3 (P 0). 

3. Parsram Giandas v. Taraoband Amardinomal 
(1936) 28 A 1 R Bind 209=166 I 0 321=8a 
BLR 196. 

4. Jnanendra Kumar Roy v. Akash Chandra,. 

(1938) 25 AI B Oal 326=177 10 352. 


In re HoRMUSJi Jamshedji (Lobo J.) 
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There is just one other point which occurs to 
me in this connexion and this is as to whether the 
word ‘salary’ in the new Cl. (h) is used of salary 
generally without any reference to the class of 
persons by whom the salary is earned, or it refers 
merely to the salary of labourers and domestic 
servants ... I do not however desire to express any 
final opinion on the point. All that I need say is 
that from the collocation of the words used in this 
clause, it is fairly arguable that the word ‘salary’ 
is intended to mean salary of labourers and domes* 
tic servants only, seeing that the clause appears to 
be enacted for the benefit of this particular class 
of persons. 

But these remarks of the learned Judge 
were obiter and clearly cannot be regarded 
as an authority on the point. It has been 
argued that the language of Cl. (h) of sub. 
s. (l) of S. 60 as amended by Act 9 of 1937 
makes it clear that the class of persons 
sought to be protected is the class of 
labourers and domestic servants. It is con. 
ceded that there is a difference between 
wages and salary; it is conceded that the 
remuneration paid to labourers and domes, 
tic servants is ordinarily termed a wage 
and not a salary; bub it is contended that in 
the present advanced state of industry and 
society the class of labourers and domestic 
servants has come to include highly skilled 
persons who are engaged and remunerated 
on the basis of salary often over well a 
hundred rupees per month; and that it is 
these labourers and domestic servants that 
are intended to be covered by the latter part 
of Cl. (h). If, it is argued, the word ‘salary’ 
in Clause (h) was intended not to refer to 
remuneration of labourers and domestic 
servants but to the salary of persons in 
private employ, this the Legislature would 
have provided for in a separate clause. 

It is further argued that the two parts 
of Cl. (h) could not have been combined by 
the Legislature by using the words ‘the 
wages and salary of labourers and domestic 
servants' because it was not intended that 
the entire salary of highly skilled labourers 
and domestic servants should be exempt 
from attachment in execution of a decree. 
Now, there is much to be said for this 
argument and it is probably the argument 
which inclined Biswas J. to the view ex¬ 
pressed by him in A I E 1938 Cal 325* to 
which reference has been made above. But 
the weakness of this argument is this: that 
the interpretation of Cl. (h) is sought from 
a reference to Cl. (h) alone and without con. 
aidering the entire Section in which Cl. (h) 
appears. Sec. 60. Civil P. C., is not a 
simple Section. It is a long and complicated 
Section divided into sub.sections with pro¬ 


visos and explanations and any interpreta¬ 
tion of Clause (h) of sub-s. (l) founded upon 
the language of that clause alone without 
reference to the entire Section would be 
unsafe and unwarranted by all canons of 
interpretation. 

It is necessary in the first place to set out 
the whole of S. 60, Civil P. C., as it reads 
after the Amending Act 9 of 1937 : 

Section 60. —(1) The following property is liable 
to attachment and sale in execution of a decree, 
namely lands, houses, or other buildings, goods, . 
money, bank-notes, cheques, bills of exchange, 
hundis, promissory notes, Government securities, 
bonds or other securities for money, debts, sharea- 
in a corporation and, save as hereinafter mention¬ 
ed, all other saleable property, moveable or im¬ 
movable, belonging to the judgment-debtor, or 
over which, or the profits of which, he has a dis¬ 
posing power which he may exercise for his own 
benefit, whether the same be held in the name of 
the judgment-debtor or by another person in trust 
for him or on his behalf : 

Provided that the following particulars shall not 
be liable to such attachment or sale namely : 

(a) the necessary wearing apparel, cooking, 
vessels, beds and bedding of the judgment-debtor, 
his wife and children, and such personal orna¬ 
ments as, in accordance with religious usage, can¬ 
not be parted with by any woman; 

(b) tools of artizans, and where the judgment- 
debtor is an agriculturist, his implements of hus¬ 
bandry and such cattle and seed-grain as may, in- 
the opinion of the Court be necessary to enable 
him to earn his livelihood as such, and such por¬ 
tion of agricultural produce or of any class of agri¬ 
cultural produce as may have been declared to be 
free from liability under the provisions of the 
next following Section; 

(c) houses and other buildings (with the mate* 
rials and the sites thereof and land immediately 
appurtenant thereto and necessary for their enjoy¬ 
ment) belonging to an agriculturist and occupied' 
by him; 

(d) books of account; 

(e) a mere right to sue for damages; 

(f) any right of personal service; 

(g) stipends and gratuities allowed to pensionera 
of the Government, or payable out of any service • 
family pension fund notified in the Gazette of 
India by the Governor-General in Council in this- 
bebalf, and political pensions; 

(h) the wages of labourers and domestic servants- 
whether payable in money or in kind; and salary 
to the extent of the first hundred rupees and one- 
half the remainder of such salary; 

(i) the salary of any public officer or of any 
servant of a railway company or local authority 
to the extent of the first hundred rupees and one* 
half the remainder of such salary : 

Provided that where the whole or any part of' 
the portion of the such salary liable to attachment- 
has been under attachment, whether continuously 
or intermittently for a total period of 24 months, 
such portion shall be exempt from attachment 
until the expiry of a further period of 12 months- 
and where such attachment has been made in exe¬ 
cution of one and the same decree, shall be finally 
exempt from attachment in execution of tha^ 
decree; 
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(j) the pay and the allowanoes of peifions to 
whom the Indian Artiolea of War apply; 

(k) all compulsory deposits and other sums in 
or derived from any fund to which the Provident 
Funds Aot» 1925, for the time being applies in so 
far as they are declared by the said Act not to be 
liable to attaohment; 

(l) any allowance forming part of the emolu* 
ments of any public officer or of any servant of a 
railway company or local authority which the 
Governor.General in Council may by notification 
in the Gazette of India declare to be exempt from 
attachment, and any subsistence, grant or allow* 
ance made to any such officer or servant while 
under suspension; 

(m) an expectancy of succession by survivorship 
or other merely contingent or possible right or 
interest; 

(n) a right to future maintenance; 

(o) any allowance declared by any law passed 
under the Indian Councils Act, 1861 and 1692, to 
be exempt from liability to attachment or sale in 

execution of a decree; and 

(p) where the judgment-debtor is a person liable 
for the payment of land-revenue, any moveable 
property which under any law for the time being 
applicable to him is exempt from sale for the 
recovery of an artear of such revenue. 

Explanation J .— The particulars mentioned in 
Cls. (g), (h), (i), (j), (1) and (o) are exempt from 
attachment or sale whether before or after they 
are actually payable, and in the case of salary 
other than salary of a public officer or a servant of 
a railway company or local authority the attach¬ 
able portion thereof is exempt from attachment 
until it is actually payable; , 

Explanation Z, — In Cls. (h) and (i), salary 
means the total monthly emoluments, excluding 
any allowance declared exempt from attachment 
under the provisions of Cl. fl), derived by a per* 
son from his employment whether on duty or on 
l6fty9* 

.(2). Nothing in this Section shall be deemed to 
exempt houses and other buildings (with mate* 
rials and sites thereof and the lands immediately 
appurtenant thereto and necessary for their enjoy¬ 
ment) from attachment, or sale in execution of 
decrees for rent of any such house, building, site 
or land. 

(3). The amendments made by S. 2 shall not have 
efiect in respect of any proceedings arising out of 
any suit instituted before Ist day of June 1937. 

Now it is clear that Ex pis. 1 and 2 have 
a direct bearing on Cl. (h) of sub-s. (l) and 
the provisions with regard to "salary” con¬ 
tained therein. But, it also.becomes clear 
that the argument in support of an inter¬ 
pretation of the provisions regarding salary’ 
in 01. (h) which would confine salary’ to 
the class of laboui;^r8 and domestic servants 
becomes untenable in view of Expls. 1 and 
2. If the word ‘salary’ as used in Cl. (h) 
means the total monthly emoluments ex¬ 
cluding any allowance declared exempt 
from attaohment under the provisions of 
01. (1) derived by a person from his employ¬ 
ment whether on duty or on leave, then 
obviously 'salary* in Cl. (h) cannot refer to 
the salary of a labourer or a domestic ser. 


vant; for, 01. (1) refers to "any allowance 
forming part of the emoluments of any 
public officer or of any servant of a rail¬ 
way company or local authority;" and fur¬ 
ther the use of the phrase * whether on 
duty or on leave" can surely not have been 
intended to apply to labourers and domes¬ 
tic servants for it is wholly inapplicable ta 
that class of service. If the intention of 
the Legislature in enacting 01. (h) was ta 
protect the salary of labourers and domes¬ 
tic servants only then we should expect ta 
find in Expl. 1 the words "and in the case of 
salary of a labourer or a domestic servant * 
instead of the words therein appearing 
"and in the case of salary other than salary 
of a public officer." 

No doubt the amending Section in this- 
particular has been drafted inartistically 
and the latter part of 01. (h) should have 
been the subject-matter of a separate 
clause, but on a consideration of the entire 
Section as amended, I feel no doubt that 
what the Legislature intended to protect 
from attachment in execution of a decree 
in the latter part of 01. (b) of sub-s. (l) to 
Sec. 60 was the salary of all persons in 
receipt of salary other than public officers 
and servants of a railway company or 
local authority. For these reasons, I am of 
opinion that the application of the Official 
Assignee must be dismissed and I accord¬ 
ingly so order. 

S.G./r.K. Avplication dismissed. 
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Davis J. 0. and Weston J. 

Mir Haji Ghulam Shah — Appellant- 

V. 

% 

Ehanchand Gopaldas and another — 

Bespondents- 

Misc. Appeals Nos. 26 of 1935, and 41 of 
1936, Decided on 29bh July 1938, against 
decision of First Glass Sub.Judge, Hydera- 

bad, D/. 15th February 1936. 

(ft) Civil P. C. (1908), S«. 115, ISl, O. 47 — 
O. 47 and S. 151 do not empower Judge to 
set aside order passed by his predecessor — 
Order setting aside order passed by his prede¬ 
cessor dismissing suit as against one defendant 
is one without jurisdiction *— Although appeal 
does not strictly lie against such order, it la 
open to revision — It is not interlocutory order 
and is one deciding case within S. 115. 

Both 0. 47 and Sec. 151 are to be construed 
strictly, and are not intended to be used, and are 
not to be used, to allow one Judge to sit in appeal 
on orders oi bis predecessor exercising an equal 
jurisdiction with bis own. Where a Judge sets 
aside an order passed by his predecessor dismissing 
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fiuit as against one of the defendants in a suit, his 
order is one without jurisdiction, inasmuch as he 
usurps an appellate jurisdiction which he does not 
possess. Such order, although alleged to be passed 
under S. 151, is in substance one reviewing the 
judgment of his predecessor. Although an appeal 
against such order is not strictly maintainable, 
such an appeal, treated as revision application, is 
competent. The order sought to be set aside is not 
an interlocutory order so as to bar an application 
in revision, inasmuch as it sets aside an order 
which is not an interlocutory order. In any case, 
it is an order deciding a case within the meaning 
of S. 115, Civil P. C., and a revision application 
against it is maintainable : A I R 2934 P G 213 
and AIR 2919 Mad 872, Ref.; 32 Bom 432 and 
5 S L R 184, Disting. ; A I R 1930 Bom 294, 
Doubted. [p 140 C 1] 

(b) Civil P. C. (1908), O. 47, R. 1-Question 
whether liability to perform contract or to pay 
damages in breach is included within terms 

debts and liabilities** of special enactment is 
not error apparent on face of record •— It is 
difficult question of law. 

A mistake of law is not sufficient in itself to 
grant a review. The error must be patently gross 
and manifest. A question so debatable as one, 
whether the liability to perform a contract or to 
pay damages in breach, is included within the 
terms “debts and liabilities” of a special enact¬ 
ment, cannot be said to be an error apparent on the 
face of the record within the meaning of O. 47, 
R. 1. It is a difficult question of law : A I R 1925 
Sind S3, Rel. on ; AIR 1937 Sind 101 and 32 
SLR 215, Expl. [P 140 0 2] 

(c) Revision — Interference — Judge setting 
aside order passed by his predecessor and thus 
4isurping appellate jurisdiction which he does 
not possess — Court of Judicial Commissioner 
-can set aside order in revision. 

Ordinarily, the Court of the Judicial Commis- 
sioner will not interfere in revision when a remedy 
will lie by way of appeal, but where one Judge 
sits in appeal on a judgment or decree of his prede- 
* cessor and usurps a jurisdiction which he does not 
possess, it is the duty of the Judicial Commis* 
sioner’s Court not to permit the case to proceed 
upon the jurisdiction so snatched, which has no 
basis or justification in law, and, it should set 
aside the order in revision as being one without 
jurisdiction. The Court has also power to set aside, 
in the revision proceedings, the original order 
when it is one deciding a case within the meaning 
of S. 115, and where the papers relating to the case 
are before the Court and it is necessary in the 
interests of justice to do so : A 7 ie 1932 Bom 232; 
26 Bom 552 ; A I R 1920 Bom 67 1 S L R 226 • 
3SLR22; AIR 1921 Sind 38 and A I R 1936 
Sind 172, Disting. [P 141 C 1, 2 ; P 142 C 2] 

(d) Civil P. C. (1908), S. 151—Scope—S. 151 
is not intended to override plain and express 
enactment of law—Judge disregarding relevant 
provisions of Civil Procedure Code and non¬ 
suiting plaintiff purporting to act under S. 151 
—Order cannot be sustained. 

Section 151 is not intended to permit the Court 
to ignore or override the provisions of the Civil 
Procedure Code nor is it intended to oust the pro- 
visions of the law. It is intended merely to sup¬ 
plement the provisions of the Code and to provide 
a means of serving justice when the law has provi¬ 
ded none. It is not intended to override the plain 
and express enactment of the law. [P 142 0 1] 


Where therefore a Judge allows a question 
which cuts at the very root of the plaintiff's suit, 
to be argued before him, without directing the 
pleading to be amended and without raising the 
relevant issues and ignores some of the most mate¬ 
rial provisions of the Civil Procedure Code laid 
down by the Legislature for the proper administra¬ 
tion of justiceand non-suits the plaintiff purporting 
to act under 8. 151, bis order is one which should 
not be allowed to stand. [P 141 C 2 ; P 142 0 1] 

(e) Practice—Pleadings—New defence raised 
which cuts at tbe root of proceedings and 
which does not arise from pleadings — Plead¬ 
ings should be amended and proceedings con¬ 
ducted in fair and proper manner. 

Although a judgment will not be set aside 
merely because certain issues have not been framed 
if those issues have been argued and considered, 
yet it is to be presumed that those issues arise from 
the pleadings and that where a new defence is rais¬ 
ed which cuts at the root of the proceedings and 
such defence does not arise from tbe pleadings, the 
pleadings will be amended and proceedings con¬ 
ducted in a fair and proper manner. Order passed 
in such a case without the amendment of plead¬ 
ings cannot be sustained : A I R 1930 P C 113, 
^ef. [P 142 0 2] 

Thakurdas Pribhdas — for Appellant, 

Bipchand Chandumal —for Bespondents. 

Davis J, C. — This purports to be an 
appeal against an order of the First Class 
Subordinate Judge at Hyderabad dated 
15th February 1935, setting aside, or, as 
the learned Judge says, “vacating” an order 
of his predecessor dated 20th September 
1934 in exercise of the inherent powers to 
do BO vested in him under Sec. 151, Civil 
P. C. Though the learned Judge in a judg. 
ment of considerable length clearly review, 
ed tbe judgment of bis predecessor and 
used words reminiscent of O. 47, Civil P. 0., 
finding inter alia that the order of his 
predecessor to be patently erroneous which, 
in our opinion, it is not, though it may be 
latently erroneous, be was at considerable 
pains to show that he was not reviewing a 
judgment under O. 47 bub was exercising 
an inherent jurisdiction under S. 151, Civil 
P. 0. Bub we do not think this Section was 
intended to constitute one Subordinate 
Judge ap appellate authority over his pre¬ 
decessor of like jurisdiction as himself. In. 
fact, we are of the opinion, after having 
heard very careful and earnest arguments, 
that the proper order for us to make is to 
set aside both tbe orders of the Subordinate 
Judge, Mr. Gehimal and of his predecessor 
Mr. Bahim Baksh as being orders made in 
defiance of the provisions of the Civil Pro¬ 
cedure Code, and both fit and indeed, in 
the interests of justice, to be set aside. 

The suit, in the course of which these 
two orders were passed, was brought by 
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the plaintiff against the estate of one Khan 
Bahadur Mir Ghulam Muhammad Khan, 
deceased, and was for specific performance 
of a contract for the sale of his lands alleged 
to have been made between the plaintiff’s 
lather and the deceased Khan Bahadur Mir 
Ghulam Muhammad Khan for Es, 184,000 
on 7th August 1929, and earnest money 
was paid by the deceased to the plaintiff’s 
father but subsequently he wished to resile 
from the contract, and after his death the 
suit was brought against his legal repre¬ 
sentatives. One of these, defendant 1 in 
the suit, was his nephew Mir Haji Ghulam 
Shah who inherited a twelve annas share 
but was under management by a Notifica¬ 
tion in the Sind Official Gazette, dated 2l3t 
August I9<i4, and on lObh October 1933 the 
Manager of the Sind Incumbered Estates 
by Notification took over the management 
■of Mir Haji Ghulam Shah’s twelve annas 
share in the estate of Mir Ghulam Muham- 
•mad, and gave notice to claimants against 
the debtor. As a result, this defendant 
applied to the Court for the dismissal of 
bis suit on the ground that it was no longer 
competent against him. 

There was connected with this suit a suit 
for brokerage in this transaction brought 
by the broker. This suit was a second 
■class suit, but the Subordinate Judge dealt 
with these two suits in his order dated 
20th September 1934, dismissed both suits 
against this defendant, ordered the suits to 
proceed against the other defendants, and 
the necessary amendments, presumably in 
the pleadings, to be made. 

It is clear from the judgment of the 
Subordinate Judge, Mr. Eahim Baksh, that 
his decision turned largely upon the inter¬ 
pretation of the relevant Sections, princi¬ 
pally Ss. 8 and 9, Sind Incumbered Estates 
Act, and he held that as the suit was a 
•suit for specific performance which carried 
with it a claim for damages for breach of 
contract, the liabilities of the defendant 
under the contract were within the term 
^‘debts and liabilities” in Sa. 8 and 9, and 
a suit with respect to them was clearly 
barred. It was this order the plaintiff then 
asked the successor of Mr. Eahim Baksh, 
Mr. Gehimal to vacate, who after criticising 
defects in the procedure of his predecessor, 
some of which criticism might have been 
justified if Mr. Gehimal bad been sitting in 
appeal on Mr. Eahim Baksh’s order, came 
to the conolusioQ that Ss. 8 and 9 of the 
Act should not be interpreted as Mr. Eahim 
Baksh had interpreted them, to include in 
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the term "debts and liabilities” liabilities 
under a contract to sell land which was the 
basis of the suit, and that the two suits were 
competent and should proceed. He there¬ 
fore vacated or set aside the judgment of 
his predecessor as constituting among other 
things an abuse of the process of the Court 
relying, we think wrongly, upon a judg¬ 
ment in 5 S L E 184,^ finding, as we think 
he should not have found, that the order 
dismissing the suit against the defendant 
was an interlocutory order. 

Now the appeal against the order of 
Mr. Gehimal came before us as an appeal 
against an order under 0. 47, Civil P. 0., 
for the learned advocate argued that if in 
fact one Judge reviews the order of another, 
he cannot escape from the provisions of 
0, 47, Civil P. C., by placing his order 
under S. 151, Civil P. C. It is not the name 
or number which identifies the order: it is 
its substance. The mere fact tha^t a judg¬ 
ment is headed as an order does not make 
the judgment any the less a judgment. Ho 
relied oh A I E 1931 Mad 471.^ This 
appears good law and good sense, but the 
respondent in reply argued that if the 
appellant placed the order of 15th February 
1935, under O. 47, Civil P. 0., this appeal 
will not lie, for the right of appeal against 
an order under 0. 47, Civil P. 0., is pre¬ 
scribed by B. 7, and none of the conditions 
laid down in E. 7 are fulfilled. The confu- 
sion which attached in the minds of the 
respondent or his advisers on this question 
of review is shown, we think, by their 
application dated 3rd January 1935, upon 
which Mr. Gehimal passed his order of 15th 
February 1935, for it is headed ‘under Sec. 
151, Civil P. C., read with 0. 47, Eule 1, 
Civil P. 0.,’ though what S. 161 read with 
0. 47, Civil P. C.,’ means the learned advo¬ 
cate for the respondent is unable to explain 
to us, while in the body of the application 
the respondent asks for the order to be 
vacated, or, in the alternative reviewed. 
The abuse of Sec. 15L, Civil P. C., which 
these proceedings illustrate however is 
shown by the application Ex. 45 of the 
applicant, defendant 1 himself when he 
prays for the suit to be dismissed against 
him, for he places bis application under 
S. 151. The Judge’s order in response 
equally lacks precision for it is headed 

1, Hemandas v. Ohellaram, (1911) 6 S L B 181= 

18 10 264. 

2. Adinarayana Chetti v. Sopparam Natasimha 

Obetti, (1931) 18 AI B Mad 471=132 I 0 654 

=54 Mad 887=60 M L 1167. 
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simply “Order” presumably under S. 151, 
Civil P. C. But both O. 47 and S. 151 are, 
we think, to be construed strictly and are 
not intended to be used and are nob to be 
used to allow one Judge to sib in appeal on 
orders of his predecessor exercising an equal 
jurisdiction with his own. The limits which 
attach to O. 47, Civil P. C., and applica¬ 
tions and orders made thereunder are set 
out in the Privy Council judgment in A I R 
1934 P C 213.® The appellant has not been 
able to show on the papers before us that 
his appeal will lie under Pule 7 (l) (c) on 
the ground of limitation which was not a 
ground he took in the lower Court when 
he opposed the respondent’s application to 
vacate the Judge’s order ; so that this 
appeal, if against an order under O. 47, 
Civil P. C., should take the form of a revi¬ 
sion application. It matters not, we think, 
whether it is a revision application made 
against the order of the Judge as passed 
under 0. 47 or S. 151, Civil P. C. As a 
revision application however the case of 
the appellant is met by the argument that 
the order of Mr. Gehimal dated 15th 
February 1936 vacating the order of his 
predecessor, is an interlocutory order, and 
no application in revision will lie. We 
think however that as the order of Mr. 
Babim Baksh dismissing the suit against 
defendant 1 was nob an interlocutory order, 
for it determined the rights of the parties 
and was in substance a decree against which 
even an appeal would lie: 42 Mad 219^ at 
p. 222; so the order of Mr. Gehimal setting 
aside that order was also not an interlocu¬ 
tory order. The order of Mr. Babim Baksh 
was, in any circumstances, an order decid¬ 
ing a case within the meaning of S. 115, 
Civil P. C., and likewise, we think, that in 
consequence the order of Mr. Gehimal sett, 
ing aside this order of dismissal also decided 
a case within the meaning of S. 115, Civil 
P. C., and that an application in revision 
would lie against it. Moreover, we think it 
clear Mr. Gehimal was wrong in his opi¬ 
nion, though he states it was not disputed, 
that the order dismissing the suit against 
defendant 1 was an interlocutory order, 
and for this reason, we think, the case in 
5 S L B 184,^ on which he relies, was no 
precedent, because in that case the learned 


3. Bisheswar Pratap Sahi v. Paratb Nath, (1934) 
21 A I R P 0 213=151 I C 41=56 All 634= 
61 I A 378 (P C)^ 

4. Bama Rao v. Raja of Pittapur, (1919) 6 A I R 
Mad 871=49 I G 835=42 Mad 219=36 
M L J 169. 


Judge did not set aside an order dismissing 
the suit; he set aside an order refusing to 
dismiss the suit, but his order of dismissal 
determining the rights between the parties, 
was in substance a decree and was appeal- 
lable in consequence. 

Moreover, we think that on this question 
of one Judge reviewing the judgment of 
another, the judgment of Kennedy A. J. C. 
in 19 S L B 30^ is a surer guide. In that 
case, the learned Judge shows quite clearly 
that a mistake of law is not sufficient in 
itself to grant a review. The error must be 
patently gross and manifest if indeed a 
review can even then be properly granted, 
but it is idle to pretend that a question so 
debatable as the question in this case, 
whether the liability to perform a contract 
or pay damages in breach is included within 
the term “debts and liabilities” of a special 
enactment is an error apparent on the 
record within the meaning of O. 47, B. 1, 
Civil P. C. It clearly is not; it is a difficult 
question of law. It is true that there are 
Bombay decisions to the effect that one- 
Judge can correct the order of his prede¬ 
cessor in pending proceedings, but in both 
the Bombay cases the orders dealt with 
are interlocutory orders. 

In 32 Bom 432,® the question was on& 
of correcting errors in a remand judgment; 
while in 55 Bom 368,^ Bangnekar J, wae 
dealing with chamber orders, and so far as 
it relates to judgments or decrees his judg. 
ment, though guarded in its terms, appears 
to us, with all respect, to be open to doubt- 
It is true that this Court has held tbat- 
in certain cases a Court can vacate its own 
order obtained as the result of fraud or 
deceit, 31 S L B 32,® and that in a still 
more recent judgment, this Court has gone 
further, 32 S L B 215,® and held that in 
certain cases a Court can vacate its own 
order when the error of law is patent, but 
in the latter case the order was one under 
the Guardians and Wards Act which has- 
its own special provisions, and in our opi> 
nion both these judgments should be read 

5. Firm of Saleh Mahomed v. Nathumal Kessu- 
mal, (1925) 12 A I R Sind 53=78 IC 993= 
19 S L R 30. 

6 . Balvant Ramchandra v. Secy, of State, (ISOS)* 

32 Bom 432=10 Bom L R 531. 

7. Yusuf I. A. Lalji v. Abdullabhoy Lalji (No. 1)» 
(1930) 17 A I R Bom 294=126 IC 690=5S 
Bom 368=32 Bom L R 665. 

8 . Mobanlal Tejumal v. Khushalibai, (1937) 24 

AIR Sind 101=169 I 0 918=31 S Ii R 32. 

9. Dholandas Gidumal v. Sadhumal Dolumal, 

(1937) 32 S L R 216. 
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‘with 19 S L B 30^ and should be limited 
to their own faots. 

It appears to us then that the order of 
Mr. Gehimal dated 16th February 1935 
was made clearly without jurisdictiou, that 
the learned Judge usurped an appellate 
jurisdiction which he did not possess, and 
that his order should be set aside. Though 
the learned Judge has sought to escape the 
provisions of 0. 47, Civil P. 0., by declar¬ 
ing the order not to be an order under that 
Order, it is clear in substance his order 
■was an order reviewing the judgment of 
his predecessor, and that the appeal against 
that order treated as a revision application 
should succeed. It is urged before us that 
even if we think the order wrong, we 
should not interfere under Sec. 116, Civil 
P. C., for the Court will not interfere when 
a remedy lies by way of appeal, and if the 
suit goes on as Mr. Gehimal has ordered, 
the applicant can, if he is aggrieved, appeal. 
Ordinarily, the Court will not interfere in 
revision when a remedy will lie by way of 
appeal. It is indeed a beneficial principle, 
for otherwise infinite would be the occa¬ 
sions and the variety of interlocutory orders 
on which the intervention of this Court 

would be invoked. The rule that 
where an appeal is provided the Court will not 
interfere by any peremptory order with the ordi* 
nary course of adjudication save in cases wherein 
a defect of law and a grave wrong are manifest and 
are irremediable by the regular procedure 

is an excellent rule and to be followed by 
the Courts : A I B 1932 Bom 232.^® It is 
the rule of the Bombay High Court: see 
Bom 652,“ 44 Bom 595,“ A I E 1932 
Bom 232“® and of this Court in 1 S L B 
226.“ 2 S L B 22,“ 15 S B E 61“ and 
30 S L E 271,“ and it is a good and salu- 
tary rule, but in none of the oases had one 
Judge sat in appeal on a judgment or decree 
of his predecessor, usurped an appellate 
jurisdiction he does not possess, and we 

10. Nasarwanji v. Jamshedji Navroji, (1932) 19 
A1 B Bom 232=188 I G 215=31 Bom L B 
876. 

Xl. In the matter of Lakshman Govind Nirgude, 
(1902) 26 Bom 652=4 Bom L B 276. 

12. Iibasappa v. Basangowda, (1920) 7 AI B Bom 
67=57 1 0 432=44 Bom 595—22 Bom L B 
746. 

X3. Santdas Dayaldas v. Mangatram Bhojtaj, 
(1907) 1 S L R 226. 

14. Deco, H. H. Mir Hassanali Ehan v. H. H. 

Mir Abdul Hussein Khan, (1908) 2 S L B 22. 
15* Firm of Notandas v. £irm of Fribhdayal, 
(1921) 8 A I B Bind 88=63 I G 131=15 
8 LB 61. 

16. Hassomal Villaitrai v.Kishinehand Ohatomal, 
(1986) 23 AI B Sind 172=166 I 0 866=30 
8 L B 271. 


consider it is our duty not to permit this 
case to proceed upon a jurisdiction snatched, 
as this jurisdiction has been snatched, and 
which has no basis or justification in law. 
We do not regard Mr. Gehimal's order 
as an interlocutory order, so that rulings 
that relate to interlocutory orders do not 
apply. We therefore set aside his order of 
16th February 1935 as being utterly with¬ 
out jurisdiction. But the matter is not con. 
eluded, for it, by no means, follows that 
because we disapprove of Mr. Gehimal's 
order, we approve of the order of Mr. 
Bahim Baksh, or because we set aside 
Mr. Gehimal’s order, we propose to let Mr. 
Bahim Baksh's order stand, for Mr. Bahim 
Baksh’s order appears to us an order that 
should also be set aside. It is clear to us 
that Mr. Bahim Baksh acted improperly 
when without directing the pleadings to be 
amended and without raising the relevant 
issues he allowed a question to be argued 
before him which cut at the very root of 
the plaintiff's suit. This is not a simple 
question of striking out a defendant who 
has been improperly joined because he has 
not any connexion with the case within 
the meaning of 0. 1, E. 10, Civil P. C. 

The impropriety of the whole proceeding 
is seen at once by the fact that the appli¬ 
cation was made and order presumably 
passed under Sec. 151, Civil P. C. 0. 1, 
E. 10, Civil P. C., is not mentioned. The 
plea successfully raised by defendant 1 was 
not raised by him in bis pleadings at all. 
Both the learned advocates assure us, and 
we accept the assurance, that the Mir him. 
self kept to himself the fact that he was 
under management lest bis dignity might 
be hurt. The written statements were filed 
on 23rd August; issues were framed on 8th 
September 1933; the final hearing was fixed 
on 30th October 1933 and though the 
order relating to the management of the 
estate devolving on him as heir was pub. 
lished on 10th October 1933, the application 
to dismiss the suit was made only on 28th 
July 1934. Notice was issued to the plain, 
tiff and on 20th September 1934 both the 
suits were dismissed. The learned Judge 
seems to have ignored some of the most 
material provisions of the Civil Procedure 
Code laid down by the Legislature for the 
proper administration of civil justice. He 
ignored the provisions of O. 6, Civil P. 0., 
relating to pleadings and amendment of 
pleadings. He ignored the provbions of 
0. 8, B. 9, Civil P. G.i^and the relevant 
provisions of Orders 14 and 15 relating to 
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the trial of preliminary issues, themselves 
to be raised from the pleadings. The order, 
Ex. 63, in effect grants amendment of 
written statement, raises new issues, records 
findings on the said issues and non-suits 
the plaintiff all under the specious protec- 
jtion of Sec. 151, Civil P. G. But S. 151, 
Icivil P. C., was not intended to permit the 
(Court to ignore or override the provisions 
of the Civil Procedure Code, nor was it 
intended to oust the provisions of the law. 
It was intended merely to supplement the 
provisions of the Code and to provide a 
means of serving justice when the law pro¬ 
vided none. It was not intended to over¬ 
ride the plain and express enactment of 
the law. 

This is what the learned Judge in his 
order Ex. 53 did. The learned advocate for 
the respondent who wished the order of 
Mr. Gehimal to stand raised no objection 
to our setting aside the order of Mr. Bahim 
Bakhsh if we set aside the order of Mr. 
Gehimal, and he could not in reason upon 
his own application well object to the case 
being remanded for the trial of the rele¬ 
vant issues on their merits, for this is what 
in his application under S. 151, Civil P. C., 
read with 0. 47, Civil P. C., the plaintiff 
had asked for, but it was the learned advo¬ 
cate for the appellant, who viewing the 
prospect of issues being raised and tried in 
a less informal and summary manner was 
apprehensive and argued that we should 
not interfere unless we were satisfied that 
the order of Mr. Bahim Bakhsh was bad 
on its merits and that the respondents 
had been prejudiced. We do not wish to 
deal further with the merits of Mr. Bahim 
Baksh’s order, for we are satisfied that the 
procedure followed by him in ignoring, as 
he has done, the provisions of the law 
was bound to prejudice the plaintiff. The 
fact that defendant 1 had first made his 
application under S. 151, Civil P. C., in 
our opinion provoked the application under 
the same Section for the opponent. Because 
of this application he did not proceed with 
the appeal or revision application he had 
filed against the order of Mr. Bahim Baksh 
in this case. Had the pleadings been amen¬ 
ded and proper issues been raised, such 
questions as to whether 0. 1, E. 13, Civil 
P. 0., applied would have been argued and 
considered : see 57 Cal 1341^^ at p. 1349. 
The question of joining the Manager, Incum- 

17. Adiai Goal Company Ltd. v. Parmalal Ghosh, 
(1930) 17 A IR P 0 113=123 I 0 726=57 
Cal 1841=67 I A 144 (P C). 


bered Estates, as a party, see S. 39, Incum¬ 
bered Estates Act, clearly a question which 
requires consideration, would have been 
raised and considered, and though a judg¬ 
ment will not be set aside merely because 
certain issues have not been raised if those 
issues have been argued and considered, yet 
it is to be presumed that those issues arise 
from the pleadings and that where a new 
defence is raised which cuts at the root of 
the proceedings and that such a defence 
does not arise from the pleadings, the 
pleadings will be amended and proceedings 
conducted in a *fair and proper manner. 
We do not think in this case the proceed¬ 
ings subsequent to the application under 
S. 151, Ex. 45 were so conducted. We 
consider as the papers are before us we 
have power to set aside, the order of Mr. 
Bahim Baksh as an order deciding a case 
under S. 115, Civil P. C., and we think it 
necessary in the interests of justice we 
should do so. We therefore set aside both 
the orders dated 15th February 1935 and 
20th September 1934 respectively, and re¬ 
mand this case and the connected case for 
disposal according to law. Costs to be costs 
in the cause. 

r.m./r.k. Order accordingly* 
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Davis J. G. and Tvabji J. 

Premchand Thanwerdas and others — 

Appellants. 

V. 

Bibi Satarhegum w/o Ghulam Abbas 
Shah — Bespondent. 

Second Appeal No. 30 of 1936, Decided 
on 14th September 1938, against Judgment 
of Asst. Judge, Larkana, D/- 4th February 
1936. 

Sind Incumbered Estates Act (20 of 1896), 
S. 29— Mortgage decree obtained against per¬ 
son who is zamindar within S. 29 and execur 
tion taken out— Judgment-debtor dying during 
pendency of execution — It is open to his legsd 
representative to raise objection that in view 
of death of judgment-debtor and provisions of 
Sec. 29, decree is no longer executable against 
mortgaged property. 

Where, during the pendency of the exeontion (d 
a mortgage decree obtained against a person, who 
is a zamindar or jagirdar within the meaning of 
Sec. 29 and whose estate comes within the provT* 
sions of S. 29, the judgment-debtor dies, it is open 
to his legal representative to raise an objection 
that owing to the death of the judgment*debtor 
and the provisions of S. 29 the decree is no longer 
executable against the mortgaged land. Such an 
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objection, as it is not raised hy the judgment* 
debtor himself but by bis legal lepreeentatiTd, ie 
competent. The matter can be decided in the exe¬ 
cution proceeding and the legal representative can* 
not be forced to a separate euit : 11B 1935 Bom 
96, Disting, [P 143 0 2 ; P 144 0 1] 

Kodumal Lekhraj — for Appellants. 

Fatehohand Assudomal — 

for Bespondents. 

Davis Ji C.—This is an appeal against 
an order of the Assistant Judge, Larkana, 
^ho dismissed an appeal against an order 
of the Subordinate Judge, Sebwan, refusing 
execution of a decree against the legal 
representatiyes of one Gbulam Kadir Sbah 
who was a zamindar or jagirdar within the 
meaning of S. 29, Sind Incumbered Estates 
Act. It appears that the appellants in this 
case bad filed a suit upon a mortgage bond 
and got a consent decree against certain 
properties of this Gbulam Kadir Sbab on 
5tb February 1929. They then filed an exe* 
cution application for the sale of this mort. 
gaged property, and while the application 
was pending, Gbulam Kadir Shah died and 
his legal representative, the defendant in 
this suit, Bibi Satarbegum, was brought on 
the record, so it was she and not the judg. 
ment-debtor himself who raised objection 
in execution saying that in view of the 
provisions of Sec. 29, Sind Incumbered 
Estates Act, Ghulam Kadir Shah having 
died, this decree could not be executed 
against what was his property. Now there 
can be no doubt that Ghulam Kadir Shah's 
estate comes within the provisions of S. 29, 
Sind Incambered Estates Act, which reads 
as follows: 

29. When a jagirdar or zamindar has been res¬ 
tored under 8ec. 27, sub-s. (2) to the possession of 
any property, no mortgage, charge, lease or alie¬ 
nation of such property, or of any part thereof, 
made or granted by such jagirdar or zamindar 
shall be valid as to any time beyond his natural 
life “unless made or granted with the previous 
sanction of the Oommissioner,” or in -the case of 
a loan granted under the Land Improvement 
Loans Act, 1683, or the Agriculturists’ Loans Act, 
1884, with the previous sanction of the officer 
granting such loan. 

Ghulam Kadir Shah had during his life, 
time gone under the protection of the 
Manager, Incumbered Estates, and the two 
survey numbers subject to this mortgage 
were actually under management. It is true 
that the mortgage was executed on 29tih 
October 192d, and Ghulam Kadir Shah 
went under management as long as 18th 
June 1897. But that is of no particular 
importance for the purpose of this appeal, 
beoause the important point is that be 
did during bis lifetime go under manage. 


ment. About July 1917 however, big 
estate was released from management, and 
although some objection was taken in the 
lower Court that this release was not pro. 
perly proved, there appears ample evidence 
to justify the finding of fact on this point 
by the Appellate Judge. As he points out, 
if the estate had not been released from 
management this mortgage could not have 
been executed at all. So, it is clear under 
the provisions of Sec. 29, Sind Incumbered 
Estates Act, the mortgage could not extend 
beyond the lifetime of Ghulam Kadir Shah, 
and it was after his death that the appel. 
lant sought to execute the mortgage decree. 
His application was met by this effective 
objection which has in fact resulted in the 
dismissal of the execution application. But 
we are asked in appeal to say that this was 
not a matter that could be decided in exe. 
cution at all, that the legal representative 
of Ghulam Kadir Shah, Bibi Satarbegum, 
should be forced to a separate suit, and the 
learned advocate for the appellants relies 
upon a case in 36 Bom L E 1231,^ but the 
facts of that case were entirely different. In 
that case it was not the legal representative 
of the judgment-debtor or the mortgagor 
who was disputing the legality of the 
decree or the execution of the application. 
It was the judgment.debtor or mortgagor 
himself, and it is of course obvious that if 
a patty to a suit is to be allowed in execu. 
tion proceedings to attack the very found¬ 
ation of the decree passed against him and 
to which he was a party, as pointed out in 
that case, there would be no end to litiga. 
tion. The executing Court would take upon, 
itself to decide the legality of the decree. 
In that case the learned Judges said : 

It is clear that the firet point must prevail, aud 
that when once a decree is made against certain 
property, it no longer is possible in execution for 
the judgment-debtor to contend that the property 
decreed against cannot be so treated and executed 
against on several grounds, the first being that 
ezeeuting Courts cannot inquire into the legality 
of such a decree, for if they could, there would be 
no end to litigation, and they would, in fact, be 
acting as Appellate Courts. It also is clear that 
matters which could and should have been agi.- 
tated in the course of the suit cannot be allowed 
to be raised for the first time in execution. 

Now, in this case, it is not the legality of 
the decree which is being challenged at all. 
All that is said is that under the provisions 
of law the decree cannot now be executed 
against this property, nor can it be said 

1. Tatyagouda Banoji v. Mohodin Sultan. (1936) 
22 A IB Bom 95=164 Z 0 642=86 Bom L B 
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;that this objection could have been raised 
in the course of the suit itself, because at 
that time Ghulam Kadir Shah, the mort- 
Igagor, was alive, and the decree could have 
ibeen executed against him and execution 
could have been taken against this land. 
But, if that was not done then, under the 
provisions of Sec. 29, Sind Incumbered 
Estates Act, this mortgage could not sub- 
sist beyond his own life. 

We think therefore that the learned 
Judge was right in taking into consider¬ 
ation this objection raised not by the judg. 
ment-debtor but by the legal representative 
iof the judgment-debtor which made the 
[decree, owing to the death of the judg- 
iment.debtor and the provisions of Sec. 29, 
;Sind Incumbered Estates Act, no longer 
executable against the mortgaged land. We 
think therefore the appeal must be dis¬ 
missed with costs, and we order accordingly, 

E.m./r.k. Appeal dismissed. 
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Davis J. C. and Tyabji J. 

Sumarmal Shevomal — Applicant. 

V. 

Sumar Haji — Opponent. 

Civil Eevn. Appln. No. 6 of 1936, Deci- 
ded on I6bh September 1938, against order 
of the First Glass Sub-Judge, Hyderabad, 
D/- 19th September 1935. 

Promissory Note — Suit on — Surviving co¬ 
parcener of holder of note cannot sue upon it. 

A person who is not the holder of the note but 
only claims to be the surviving co-parcener of the 
holder of the note is not entitled to sue on it: AIB 
1935 Bom 343, Foil. ; A J R 2931 Gal 387 and 30 
Mad 88, Bel. on \ AIB 1928 Cal 148 and AIB 
1034 Mad 529, Disiing. [P 145 C 1] 

Dipchand Chandumal — for Applicant. 

Dingomal Narainsing — for Opponent. 

Davis J. C.—This is an application in 
revision against the judgment of the Sub¬ 
ordinate Judge, Hyderabad, in his small 
causes court jurisdiction in which he dis¬ 
missed the suit of the applicant who as 
plaintiff sued upon a pronote. The pronote 
however was not passed to him and he was 
not the holder of it under Sec. 8, Negoti- 
1 able Instruments Act, but he claimed as a 
' surviving coparcener of the holder to be 
entitled to sue. The learned Judge in dis. 
missing the suit referred to A I R 1935 
Bom 343.^ He did not consider that judg- 

1 . Kamalakant Gopalji v. Madhavji Vaghji, 
(1935) 22 A I R Bom 343 = 158 I 0 145=59 
Bom 578=37 Bom L R 405. 


ment at any length but followed it and, in 
our opinion, it is, with all respect, a judg¬ 
ment correct in its conclusions and should 
be followed. In our opinion this case really 
does nob depend upon Hindu law, nor 
upon Sec. 212, Succession Act, to which 
the learned advocate for the applicant has 
referred us because we are dealing with an 
instrument of commerce, the attributes and 
the use of which are set out in the Negoti¬ 
able Instruments Act and we think the 
value of the pronote as an instrument of 
commerce would be much diminished and 
its utility much impaired if a person who 
is not holder and not even an endorsee 
should sue upon it or claim the right to 
pass it from hand to hand. Under Sec. 8, 
Negotiable Instruments Act, the “holder” 
of a promissory note means any person en¬ 
titled in his own name to the possession 
thereof and to receive or recover the amount 
due thereon from the parties thereto. Sec. 
32 of the Act makes it obligatory on the 
maker of the promissory note to pay the 
amount according to the tenor of the instru¬ 
ment, that is, the holder or the endorsee as 
the case may be; and under S. 78 of the 
Act payment should be made to the holder 
in order to discharge the maker, and in 58 
Cal 752^ the Calcutta High Court held 
“that no one could maintain a suit on a 
promissory note except the holder thereof,” 
thus differing from a previous decision of 
its own in a case in 65 Cal 561,^ which 
however was distinguished as being a suit 
based upon the debt; and in the Madras 
case in 30 Mad 88,^ it was pointed out that 

the words ‘in his own name* appearing in Sec. 
8 of the Act were inserted by the Legislature to 
prevent any one from claiming to be the holder of 
an instrument on the ground that the ostensible 
bolder was merely a benamidar for the true holder. 
A bolder of an instrument is entitled to recover if 
he is either the payee named in the instrument or 
the endorsee thereof; if the instrument is payable 
to a person or bearer, the person to whom it is 
delivered can recover. An assignee of a promissory 
note can sue in his own name : see 28 Mad 644.^ 

The learned advocate for the applicant 
directed our attention to the case in 57 
Mad 1082,® but in tha t case it is clear the 

2. Harkishore Barua v. Gurn Mia, (1931) 18 AIB 

Cal 387=181 I 0 670=58 Cal 752= 53 0 L J 

37 =35 0 W N 63. , , 

3. Brojo Lai v. Budh Nath Pyarilal & Co., (1928) 

15 A I B Cal 148=106 I C 549=65 Cal 661. 

4. Subba Narayana Vathiyar v. Ramaswami 

Aiyar, (1907 ) 30 Mad 88=16 M L J 508 (PB). 

5. Muthar Sahib v. Kadir Sahib, (1905) 28 Mad 

544=15 M L J 384. 

6. Gopalu Filial v. N. E. Kothandarama Ayyar, 

(1934) 21 A X R Mad 629 = 163 I 0 916 = 67 

Mad 1082=67 M L J 843. 
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■^eoision was based on the faot that a 
member of a joint Hindu family oould reco* 
Tor the amount of a promissory note taken 
in the name of the manager of the joint 
family on the allegations that the debt 
belonged to thej amily a a ^uu the" ba sis 
that tha 9ui t~'^B on the debt and not on 
the instrumentT Had the^ opponeot in^he 
case now before us chosen to base the suit 
not on the instrument but on the debt 
itself, it would have been.diflferent. Wadia J. 
in 59 Bom 573^ at page 680 says : 

The trend of all these decisions seems to be to 
restrict the liability under a promissory note to 
' the person whose name appears on the face of the 
•instrament. Conversely, it was argued that the 
meaning of the word “holder” should not be so 
enlarged as to Include in that designation persons 
other than those who are primarily entitled to sue. 
It was also pointed out that if a testator bequeath¬ 
ed the amount due under a promissory note to a 
legatee, the legatee could not maintain an action 
on the promissory note in his own name even if 
the executor had obtained probate according to the 
law, unless the executor had endorsed it in bis 
favour. A co-parcener also who becomes entitled 
■by survivorship to the joint family property of the 
family to which he belonged cannot sue on a nego¬ 
tiable instrument payable to the deceased or order, 
for he cannot give a valid and proper discharge to 
•the maker, by reason merely of the operation of 
the law. It cannot be assumed that because the 
beneficial interest has survived to him, the legal 
title must follow suit. 

Then he adds : 

The coparcener does not represent the estate of 
the deceased member of the joint family. He gets 
the property by survivorship in his own right, and 
not as a representative of the deceased. 

We think therefore that as it is clear 
' the suit is nob upon a debt but upou a pro¬ 
note; that it is not by the holder or endorsee 
but merely by a surviving coparcener; the 
surviving coparcener as plaintiff could not 
sue on the pronote and the suit is rightly 
dismissed. We dismiss the revision appli¬ 
cation with coats accordingly. 

N.S./r.k. Appeal dismissed. 
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Davis J. C. and Weston J. 

Mollatam Verhomal — Appellant, 

V. 

DiocLThciAas Kodumal and others — 

Respondents. 

First Appeal No. 18 of 1936, Decided on 
17th November 1938, from decree of First 
-Class Sub.Judge, Sukkar, in C. B. No. 33 
of 1933. 

(a) Hinda Law— Joiot family busineu—Mere 
^act that father carrying on eontfactiDg bufi- 
4 iefi hae performed Me ordinary duties of 
father by feeding, clothing, educating and set* 
^ttg up ^ sen* h> business does not raise pre- 
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sumption that he made his business joint family 
business. 

If the contracting business carried on by a 
father in faot was made by him a joint family 
business by taking bis bods into the business not 
as servants, nor as partners but as coparceners, 
then undoubtedly the properties acquired from the 
profits of that business become joint family pro¬ 
perty. But, merely because father performed the 
ordinary duties of a father in that he fed, clothed 
and educated his sons and set up bis grandson in 
business, it cannot be said that any presumption 
arises that he made his coutraoting business a 
joint family business. It must be shown that eon 
was associated in the contracting business in such 
a manner as to raise a reasonable inference that 
father intended and did make the business a joint 
family business : A I B 1929 PCI, Rel. on. 

[P 146 0 2; P 147 01] 

(b) Evidence Act (1872), S. 32 (5) and (7)— 
Mere statement as to status in will by deceased 
and not relating to any transaction does not 
fall either under Cl. (7) or under Cl. (5), 

A mere statement in a will as to status made by 
a person who is dead and not relating to any 
transaction does not fall within 01. (7), Sec. 32. 
Nor can it fall under 01. (5) which relates only to 
statements as to relationship by blood, adoption or 
marriage. (P 147 0 1; P 148 0 1] 

^ (c) Evidence Act (1872), S. 32 (3)—State¬ 
ment to immediate advantage of maker when 
he made it—Fact that more remotely it was 
against his interest does not make it admissible 
under S. 32 (3). 

The sanctity attaching to a statement by a per¬ 
son who is dead on the ground that it was against 
his interest to make it must depend upon the 
measure of that interest, and when it appears that 
the statement was probably to the immediate 
interest of the person who made it, the faot that 
more remotely it was against bis interest does not 
afford much guarantee of its truth. [P 148 G 1, 2] 

Kimatrai Bhojraj — for Appellant. 
Dipchand Chandumal—/or Respondents. 

Westoa J.—This is an appeal from the 
decree passed by the First Class Babordi. 
nate Judge, Sukkur, in Civil Suit No. 33 of 
1932. Plaintiff in the suit is the minor son 
of defendant 9, Kodumal, who is the son of 
Pessumal who died many years before suit. 
Verhomal, the father of Pessumal, died only 
in the year 1932 shortly before the suit was 
filed. The relationship between the parties 
is shown by the following table : 

VERHOMAL (died 1982) 


Pessumal =Padiba{ Holaram (deft, *1) 

(deceased) (deft. 7) | 

I 1 i 

I (Defts.) 2 8 4 

I 


Ei8faamal=8itabai Kodumal 

(born 1896, (Deft. 6) (Deft. 9) 

died 1916) | 

Plaintiff. 
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The suit was for partition of joint family 
property consisting of five houses and two 
shops at Sukkur valued at Rs. 31,000, a 
small share in another shop, and moveable 
property valued by plaintiff at Es. 20,440. 
It is admitted that no ancestral or other 
property came to the family. According to 
the plaint the property, partition of which 
was sought, was acquired mainly by reason 
of the efforts of Pessumal, grandfather of 
plaintiff. Para. 3 of the plaint is as follows : 

Fessumal, the father of defendant 9 and grand¬ 
father of plaintiS, had etarted taking up railway 
and P. W. D. and other contracts in which he 
associated his father, the said Verhomal, on 
account of his being the father and head of the 
family, and both of them carried on the said busi¬ 
ness of contracts as members of and for the benefit 
of their joint family, and from their joint earnings 
and joint family fund substantially aided by the 
said Pessumal and his son’s labours, all the joint 
family property set forth in Schs A, B and C was 
acquired by them and by the family as joint 
family property and for the benefit of their joint 
family. The acquisition of the various properties 
-whether made before or after the said Pessumal’s 
death and whether made in the name of one or 
the other member of the family was made by and 
for the said family. 

Accordiug to the plaint, Pessumal died 
20 to 25 years before suit, that is to say 
between the years 1907 and 1912. The 
year of Pessumal’s death is disputed, but it 
is common ground that he was born in the 
year 1878. Defendant 1, the principal con¬ 
testing defendant, alleges that Pessumal, his 
elder brother, died in 1898 and was ill for 
some time before his death. It may be 
stated here that the immovable property 
claimed to be joint family property and set 
out in schedule *A’ attached to the plaint 
was all acquired in the name of Verhomal 
with the exception of one house acquired 
in the year 1920 in the name of Holaram 
(defendant l). The first property, a house, 
was acquired in 1894. A second house was 
acquired in 1897. Two shops were acquired 
in 1900 and the other property at later 
dates. 

Defendant 1 by his written statement 
denied that any of the suit property was 
joint family property. He claimed that 
with the exception of the house acquired 
by him in 1920 from his own income, the 
immovable property was acquired by Ver¬ 
homal from profits earned by him in con¬ 
tracts and was his self.acquired property, 
that Pessumal was “ too young and unfit ” 
to earn when three of the properties were 
purchased and that the other properties 
were purchased after the death of Pessu. 
mal, that Pessumal took no part in the 
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contracts of Verhomal, that Pessumal died' 
in the year 1898. He also alleged that thero- 
had been complete separation in living, 
between Verhomal, defendant 1, and Kodu- 
mal father of plaintiff, since the year 1917 
and that neither Kodumal nor his brother 
Kishnomal who died in the year 1916 bad 
anything to do with the contracting busi¬ 
ness of Verhomal and lastly, that Verhomal 
made a will in the year 1918 bequeathing, 
his self-acquired property. The trial Court 
held that Pessumal died in the year 1902, 
that Pessumal was associated with Verho. 
mal in the contracting business before hia 
death, that the properties were acquired' 
from the profits of the contracting businesB- 
and as they were acquired from joint earn, 
ings they became joint family property 
and that plaintiff therefore was entitled to- 
a share in the property. A preliminary 
decree for partition was allowed accord¬ 
ingly. Defendant 1 now appeals against^ 
this decree. 

The case made out for plaintiff in tho 
trial Court and before us can hardly b&- 
said to be that set forth in the plaint wher& 
the rise of the family fortunes is attributed 
to Fessumal who is said to have associated^ 
bis father Verhomal with him in his busi¬ 
ness mainly from considerations of filial 
piety. All that is now urged is that Verho¬ 
mal took Fessumal into his (Verhomars)' 
contracting business, that Verhomal mad& 
this business, which he had started and 
built up a joint family business and that 
therefore Fessumal was entitled to sharo 
in that business and in the property pur- 
chased from the profits of that business. 
The learned trial Judge considered that as 
plaintiff was a minor he should be excused 
for leading evidence inconsistent with the 
plaint. But as plaintiff’s father Kodumal' 
was alive and appeared and gave evidence 
in the suit, there does not appear much 
justification for the learned trial Judge's 
tolerance. When defendant 1 in his written 
statement pleaded that Pessumal was too- 
young and unfit to earn when the earlier 
properties were acquired, the learned trial 
Judge considered that an assertion in evi¬ 
dence that Pessumal was ill before his- 
death was an afterthought. 

Much argument has been advanced before- 
us on the terms *' joint family ” and self- 
acquired" property, but the legal position' 
is really very simple. If the contracting 
business carried on by Verhomal in fact 
was made by him a joint family business 
by taking Pessumal and afterwards Hola- 
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ram into the basiness not as servants, nor 
as partners but as coparceners, then un. 
doubtedly the properties acquired from the 
profits of that business became joint family 
property. With the exception of one admia. 
sioD made by Verhomal when recovering a 
deposit with the Singer Company after the 
death of Kishnomal in 1916, after Kishno- 
mal had served a few months with that 
Company, plaintiff has relied upon showing 
that the business was a joint family bust, 
ness rather than upon showing that the 
properties acquired were treated as joint 
family property. As has already been men- 
tioned all the properties save one were 
acquired in the name of Verhomal and this 
one was acquired in 1920 in the name of 
defendant 1. If, however, the contracting 
business was joint family business, plaintiff 
must succeed ; for, there is no suggestion 
that the properties were purchased with 
funds from any source other than this 
business. 

It was argued in the trial Court and also 
before us that as admittedly prior to 1917 
the family was joint in living, there is a 
presumption that it was also joint in estate. 
But we do not think that this is correct. 
It was laid down by the Privy Council in 
31 Bom h R 280^ that where a member 
of an undivided Hindu family separately 
opgages in trade he can make separate 
acquisition of property for his own benefit, 
and unless it can be shown that the busi* 
ness grew from nucleus of joint family pro¬ 
perty, or that the earnings were blended 
with joint family estate, they remain free 
and separate. It was also held that the 
burden of proving, in an action by a Hindu 
for partition of a joint family property, 
that any particular item of property is 
joint, primarily rests upon the plaintiff, 
although circumstances may readily cause 
the onus to be discharged. 

It is true that this was a case of brothers, 
while the present is a case of father and a 
son or sons. But we are not able to accept 
that merely because Verhomal performed 
the ordinary duties of a father in that he 
fed, clothed and, educated his sons and set 
up his grandson Kishnomal in business 
with the Singer Company and Kodumal in 
a shop, that any presumption arises that 
he made bis contracting business a joint 
family business. Neither in this Court nor 
in the trial Court has plaintiff attempted 

1. AiiTntmii.1^ Ohetty V. Snbramanian Ohettj, 
(1939) 16 A 1B P Q 1=118 10 897=81 Bom 
IjB980(FO). 
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to rely upon defendant I’s association with 
his father Verhomal as showing that the 
business was a joint family business. Plain¬ 
tiff on the case made out by him must 
show that Pessumal was associated in the 
contracting business in such a manner as 
to raise a reasonable inference that Verbo- 
mal intended and did make the business a 
joint family business. The question then is 
whether there is evidence from which this 
inference can and should be drawn. In our 
opinion there is not. The date of Peasn. 
mal’s death has been the subject of much 
evidence and discussion. (After discussing 
certain evidence the judgment proceeded 
further.) It is very probable that when 
Pessumal was a boy he was taken by his 
father to his work. A certificate of Verho¬ 
mal dated 1892 among those exhibited as 
Ex. 275 states that he had done petty 
contracts. It was probably after this that 
Verhomal became a real contractor. Even 
in 1900, we find him as a working partner 
only. But something more than association 
of a young son on the actual work would 
be necessary to justify the assumption that 
Verhomal had during the lifetime of Pessu¬ 
mal admitted him in the b usiness on terms 
which show that the business was made 
into a joint family business. 

It is true that defendant 1, Holaram 
worked with his father and this was a cir. 
cumstance for which plaintiff might have 
argued that Verhomal made the business a 
joint family business. It has nob been urged 
before us however that we should consider 
the position of Holaram. Plaintiff ha^ 
chosen to rest his case on his assertion that 
Pessumal was associated with Verhomal. It 
is fairly clear that the grandsons Kishno¬ 
mal and Kodumal, father of plaintiff, were 
not taken into the business. Kishnomal 
died in 1916 after a few months service 
with the Singer Machine Company. Kodu¬ 
mal asserts, that he worked on contracts. 
He says he did so from 1911 to 1913 when 
according to him he was only 15 years of 
age. Witness Kishinchand in whose shop 
Kodumal worked from 1913 states that 
when he came to them Kodumal was only 
12 to 14 years of age. Padibai states that 
Kodumal was 10 or 12 years old when he 
worked at the shop but also suggested that 
Kodumal afterwards left the shop and 
worked with Holaram on contracts. This 
is not in accordance with Kodumal’s story. 
It is clear that Kodumal never took any 
serious part in the. business. There is there, 
fore only the fact that Holaram v^ent into the 
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business to show that it was a joint family 
business and against this the fact that 
Kishnomal and Kodumal did not go into 
the business must be considered. According 
to defendant 1 he was only a partner with 
his father and this contention receives some 
support from the fact that Holaram was 
described as a partner in the partnership 
deed (Ex. 266). 

Apart from the evidence already des¬ 
cribed, each side relied upon a document 
passed by Verhomal. That relied upon by 
defendant 1 is the will of Verhomal. The 
trial Judge held that this was inadmissible 
to prove assertion made in it as to status 
and there can be no doubt that he was 
correct in so holding. A mere statement in 
a will made by a person who is dead and 
not relating to any transaction does not 
fall within Cl. (7) of Sec. 32, Evidence Act. 
Nor can it fall under 01. (5) which relates 
only to statements as to relationship by 
blood, adoption or marriage. 

The document relied upon by plaintiff is 
an application to the District Court, Sukkur, 
accompanied by an affidavit of Verhomal 
shortly after the death of Kishnomal. As 
stated by Padibai, the Singer Company hold 
a deposit of Bs. 100 which had been made 
by Verhomal on Kishnomal’s behalf. The 
Singer Company demanded a succession 
certificate before they would hand over the 
money to Verhomal. Verhomal applied to 
the District Court for an order that no 
certificate was necessary as he Kishnomal 
and Verhomal were joint in estate and in 
every way. Defendant 1 was not stated to 
be joint with Verhomal and defendant I’s 
name does not appear in the application or 
affidavit. The Court, in view of Verhomal’s 
affidavit, made an order that no certificate 
was necessary and Verhomal then recovered 
the deposit. The admission of Verhomal 
that he was joint in estate with Kishnomal 
and Kodumal is claimed to be admissible 
in evidence under S. 32 (3), Evidence Act, 
as it is a statement of a deceased person 
against his own interest. But it is fairly 
clear that at the time it was made the 
statement was to the immediate advantage 
of Verhomal, for, the order he obtained 
saved him from the trouble, delay and 
expense of obtaining a succession certi- 
ficate. The sanctity attaching to a state, 
ment by a person who is dead on the 
ground that it was against his interest to 
make it must depend upon the measure of 
that interest, and when it appears that the 
statement was probably to the immediate 
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interest of the person who made it, the 
fact that more remotely it was against his 
interest does not afford much guarantee of 
its truth. It is not the case of plaintiff that 
defendant 1 had separated from Verhomal 
while plaintiff's branch of the family re¬ 
mained joint with Verhomal, and even on 
plaintiff’s case the assertions in Exs. 159 
and 160, the application and affidavit of 
Verhomal, are not the whole truth. It does 
not appear to us that the statements of 
Verhomal made in these circumstances 
are of much value. 

Lastly, there is some evidence as to a 
dispute between Verhomal and Kodumal 
regarding the opening of a door in the 
house occupied by Kodumal. Into this it is 
not necessary to enter. There is no evi¬ 
dence on plaintiff's side to show that 
Verhomal ever treated the house as joint 
family property. Considering all the evi¬ 
dence we do not think that it establishes 
that before his death Pessumal was so 
intimately connected with the contracting 
business and that a reasonable inference 
could therefore be made that in Pessumal’s 
life-time Verhomal made the business 
which he had built up, a joint family busi- 
ness. Purther, we do not consider that 
there is evidence apart from that relating 
to Pessumal to show that at any time be- 
fore or after Pessumal’s death Verhomal 
made the business a joint family business. 
On these conclusions the case of plaintiff 
must fail and the appeal must be allowed. 
We set aside the decree of the trial Court 
and direct that the suit be dismissed. 
Plaintiff must bear the costs of defendant 1 
throughout. We make no further order as 
to costs. 

d.s./b.E. Appeal allowed. 
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Davis J. C. and Weston J. 

Niaz Muhammad Muhammad Baksh 

Applicant 

v. 

Emperor* 

Criminal Bevn. Applications Nos. 251, 
263 and 264 of 1938, Decided on 6th Octo¬ 
ber 1938. 

Criminal P. C. (1898), S. 197—Inspector of 
police comes within definition of **Subordinate 
ranks** in amended S. 3 (1), Bombay District 
Police Act ■>- Being liable to be suspended by 
Inspector General under S. 29 (3) of the Act, 
sanction under S. 197, Criminal P- C-, is not 
necessary for his prosecution. 
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An Inspootor oi Police comes under the definl- 
Uon of "subordinate ranks" in See. 8 (1), Bombay 
District Police Act. His appointment is to be made 
by the Inspeotor-Qeneral under See. 10 of the 
Act. His suspension, reduction or removal is gov* 
erned by the provisions of Sec. 29, which by 
virtue of Sec. 243, Government of India Act, must 
control and regulate the conditions of his service, 
for although S. 29 does not make special reference 
to the Guspension, reduction, or removal, S. 29 (1) 
when read with S. 29 (3) makes it clear that the 
word ‘punishment’ in S. 29 (3) includes power to 
suspend, reduce or remove. Under Sec. 29 (3) it is 
the Inspector-General or the Deputy Inspector- 
General who is to suspend the Inspector. Therefore 
an Inspector cannot claim that he is removable 
from office only with the previous sanction of the 
Local Government and hence sanction under Sec. 
197 is not necessary for the prosecution of an 
Inspector of police, [P 149 C 2 ; P 150 0 1] 

P. S. Shahani — for Applicant, 

Dharamdaa Mulchand — 

for Opponent (Kalir), 

Partabrai D. Punwani, Advooate.General 

— for the Crovm, 

Davis J. C.—This is an application by 
an Inspector of Police, now under suspen¬ 
sion, to quash certain proceedings pending 
against him in the Court of the Sub-Divi¬ 
sional Magistrate, Nara Division, upon 
three complaints of persons by name Jafar, 
Kabir and Karimdino. The application for 
quashing these proceedings was based upon 
the simple ground that the sanction neces¬ 
sary for the prosecution of the applicant 
under 8. 197, Criminal P. 0., had nob been 
obtained, for he was, within the meaning 
of that Section, a public servant who was 
not removable from office save by or with 
the sanction of the Local Government, and 
the sanction of the Local Government to 
his prosecution upon no one of these three 
complaints has been received. But we think 
that the effect of 8. 243, Government of 
India Act, read with Ss. 10 and 29, Bombay 
District Police Act, have made the position 
very clear to the disadvantage of the appli¬ 
cant in this particular case, though we have 
no doubt the intention of these provisions 
was to advantage him in other ways. Sec. 
241, Government of India Act, deals with 
recruitment and conditions of the civil 
services in India and there are in that Sec¬ 
tion certain saving provisions saving rights 
enjoyed by the servants of the Crown in 
India. But, it is clear by reason of S. 243 of 
the same Act that the provisions of 8. 241 
and rules made thereunder do not apply to 
police officers of the subordinate ranks, for 
they are now governed by a Section of 
their own which is 8. 243, Government of 
India Act. That Section is as follows: 


Hotwithatanding anything In the foregoing pro¬ 
visions of this chapter, the oondltions of service of 
the subordinate ranks of the varioue police forces 
in India eball be such as may be determined by or 
under the Acts relating to those forces respectively* 

So far then as this Province is concerned, 
we must turn to the Bombay District Police 
Act which is now amended by the Govern, 
ment of India (Adaptation of Indian Laws) 
Order, 1937, which regulates the conditions 
of service including the appointment and 
dismissal of subordinate ranks, and by 
reason of the definition of ^'subordinate 
ranks” added by this Order to S. 3, Bombay 
District Police Act, an Inspector is included 
within that term. Tbe definition under S. 3 
(i) is that "subordinate ranks” means mem. 
hers of the police force below the rank of 
Deputy Superintendent”, and this, there, 
fore, clearly includes the applicant, an 
Inspector. So far as the appointments of 
Inspectors are concerned, S. 10, Bombay 
District Police Act, provides that an Inspec¬ 
tor on his appointment shall receive a 
certificate of his appointment from the 
Inspector-General, and this Section clearly 
appears to contemplate the appointment 
itself is to be made by the Inspector-Gene- 
ral; and the provisions relating to the 
suspension, redaction or dismissal of sub- 
ordinate ranks are to be found in S. 29, 
Bombay District Police Act, which, in 
virtue of S. 243, Government of India Act, 
must regulate and control the conditions of 
service of the applicant. S. 29 (l), Bombay 
District Police Act, reads as follows : 

The Governor in Council, or any officer autho¬ 
rized by Gub.G. (3) in that behalf, may Guspend, 
reduce or dismiss any member of the subordinate 
ranks of the police force whom he shall think 
cruel, perverse, remiss or negligent in the discharge 
of his duty or unfit for tbe same, and may fine, to 
an amount not exceeding one month’s pay, any 
member of the subordinate ranks of the police 
force who is guilty of any breach of discipline or 
misconduct which does not require bis suspension 
or dismissal or who, by any act of his own, renders 
himself unfit for the discharge of his duty. 

And the officer mentioned in sub.s. (3) 
authorized within the meaning of stib-s. (l) 
is the Inspector General or the Deputy 
Inspector General. It is true that in sub-s. 
(3) there is no special reference to suspen¬ 
sion , reduction or dismissal. There is gen. 
oral reference to 'punishment.' But reading 
sub.section (l) and sub-s. (3) together, 
as we must, it is clear that "punishment’* 
in sub-s. (3) includes tbe power to suspend, 
reduce or dismiss spedfioally referred to in 
Bub-8. (l). Moreover, reading sub.s. (3) to 
the end, we find that it is the Inspector 
General or the Deputy Inspector-General 
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who is to suspend an Inspector who under 
the provisions of that sub.section has been 
suspended, pending inquiry by the District 
Superintendent of Police. We have consi¬ 
dered whether the effect of See. 241 read 
with the rules made under S. 96-B, Gov. 
ernment of India Act, 1919, was not to 
save this applicant any rights or privileges 
which the applicant had before the Act of 
1935 came into operation. But the provi¬ 
sions of S. 243 are so clear as to make it 
plain that it was not intended to bring 
police officers of the subordinate ranks 
within the saving provisions of S. 241. By 
the Act of 1935, the rights and privileges 
which they might have had under the rules 
made under S. 96-B of the Act of 1919 are 
taken away, for S. 243 says: “Notwith¬ 
standing anything in the foregoing provi¬ 
sions of this chapter. . . .” 

The “foregoing provisions” include S. 241 
which does, so far as some other civil 
services are concerned, save the rights and 
privileges to which their members were 
entitled; S. 243 does not; but we have no 
doubt that S. 243 was so worded with the 
intention of giving as a whole to police 
officers greater benefits and protection than 
were taken away. We think therefore that 
In view of these provisions to which we 
have referred, the applicant is an Inspector 
of Police included within the definition of 
“subordinate ranks” in amended Sec. 3 (i), 
Bombay District Police Act, and cannot 
claim that he is removable from office only 
with the previous sanction of the Local 
Government. His plea therefore that S. 197, 
Criminal P. C., must protect him in these 
proceedings must fail, and on that ground 
his application must be rejected. So far as 
the second ground urged in this application 
is concerned, that the Magistrate had no 
power to take cognizance of these three 
complaints, his duty being only to report 
to the District Magistrate under S. 203, 
Criminal P. C., that question, as the Sub. 
Divisional Magistrate pointed out, has al- 
ready been decided by this Court on a 
previous application. Therefore the appli. 
cation must be dismissed. 

N.S./r.k. Application dismissed. 
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Davis J. C. and Weston J. 

District Local Board, SuJekur — 

Applicant. 

V. 

Navalrai Topandas — Opponent. 

Civil Revn. Appln. No. 81 of 1936, Deci¬ 
ded on 14th October 1938. 

' (a) Bombay Primary Education Act (4 of 
1923), Ss. 4 (2) and 8 (2) — Plaintiff serving 
as teacher in School under local authority — 
Plaintiff's services transferred under Sec. 8 (2) 
— Plaintiff made to retire but reinstated and 
given half pay for part of period of absence 
Plaintiff suing for remaining half — Suit lies 
against District Local Board. 

FlaintiS, a teacher in a school under the control 
and management of local authority, whose services 
were transferred under S. 8 was made to retire by 
the District Local Board before he was actually 
due, but was reinstated after some time and was 
treated as on leave on full pay for half the period 
and on half pay for the rest, and be sued the Dis¬ 
trict Board for the remaining half pay : 

Held that under sub-s. (2) of Sec. 4, the rights 
and liabilities of the local authority with respect 
to the transfers of the teachers were not vested in 
or transferred to the School Board, and that the 
Legislature intended that so far as such teachers 
were concerned the rights as regards them and lia¬ 
bilities towards them should remain with the local 
authority and not with the School Board, and 
hence the suit of the plaintiff lay against the local 
District Board \ A I B 1982 Bom 651, Dieting. 

tP 161 0 2] 

(b) Bombay Primary Education Act (4 of 
1923), Sec. 8 — Appeal *— Power of appellate 
authority — Word 'may* in statutory rule does 
not mean 'shall* but merely confers discretion 
which when exercised according to statutory 
rules cannot be interfered with. 

Where a teacher in the employ of a District 
Local Board is given a right of appeal with regard 
to his suspension, dismissal, etc., and a statutory 
rule governing suoh a case provides that in case 
the appellate authority orders for the reinstate¬ 
ment of such teacher it may grant him full pay 
for the period during which such teacher was 
under suspension or dismissal, the word “may" 
does not mean “shall" but merely confers upon 
such appellate authority a discretion in the mat¬ 
ter, and suoh statutory discretion if exercised ac¬ 
cording to statutory rules, cannot be interfered 
with. [P 152 0 1, 2] 

Dipchand Chandumal — for Applicant, 

Jamiatrai Lai Ohand — for Opponent. 

Davis J. C. — This is an application in 
revision against an order of the Subordi- 
nate Judge of Sukkur sitting in the Court 
of Small Causes in which he decreed the 
plaintiff’s suit for Es. 160-2-0. The plain¬ 
tiff was employed as schoolmaster in a 
school at Sukkur under the control or 
management of the local authority and the 
District Local Board resolved on 1st May 
1932 that he and certain other teachers 
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•fihonld be compulsorily retired. The plain¬ 
tiff however was a teacher whose services 
were transferred under S. 8, Bombay Pri. 
■mary Education Act of 1923 and therefore 
under that Section he had a right of appeal 
to Government. On 30th September 1933, 
'the plaintiff with some other of his fellow 
teachers in misfortune was reinstated and 
during this period, namely from May 1932 
to September 1933, the District Local 
Board treated the plaintiff as on leave up 
to the time that he was due to retire in the 
ordinary way which in fact was some time 
between this May and September. For half 
•the period of his enforced absence, the Dis- 
iiriot Local Board decided he should be trea¬ 
ted as on leave with full pay and for the 
other half as on leave with half pay and it 
ds for the difference between full and half 
pay for the period that he was on half pay 
that the plaintiff sued the District Local 
Board. The hrst point taken by the appli- 
-cants, the District Local Board, in revision 
was that the suit should not Lie against them 
but that it should lie against the School 
Board and reliance was placed in this Court 
upon the case in 34 Bom L R 1500^ in 
which the Court held that a District School 
Board constituted under S. 3, Cl. (l), Bom¬ 
bay Primary Education Act (Act 4 of 1923) 
as amended by Act 15 of 1927, is a corpo¬ 
ration and is liable to be sued as such ; but 
learned Judges in that case were not con¬ 
sidering Sec. 8 of the Act or the case of a 
teacher transferred thereunder. It is true 
rthat under 8 . 4 , Bombay Primary Education 
Act, the powers and duties of the local autho¬ 
rity in respect of primary education shall 
be exercised and performed by the School 
Board, but the words used in sub-s. (2) of 
'S. 4 differ from the words used in sub-s. (2) 
of S. 8. Sub.8. 2 of S. 8 refers to existing 
and future rights, liabilities, duties and 

'Powers. That Section says : 

(1 ) a local authority shall bake over and employ 
such primary school teachers employed under the 
'Educational Department of the Government as the 
'Government may direct, on the same terms and 
•conditions on which such persons were employed 
under the said department. 

Sub-seotion (2) says : 

The existing and future rights, liabilities, duties 
and powers of the Government in respect of such 
teachers shall vest in and be exercised or perform- 
-ed by the local authority, 

Provided (a) that any such teacher shall have a 
-right of appeal to the Government against any 
<gd6r of dismissal. ____ 

A. District School Board, Bijapur v. Bhagwan 
Vasadev, (1982) 19 A I R Bom 661 = 141 10 
874s=67 Bom 60=84 Bom L B 1500. 


Sub-section (2) of Sec. 4 is as follows : 

The School Board shall exercise the powers and 
perform the duties of the local authority for which 
it is constituted in respect of primary education 
and if the local authority is a District Local 
Board, it shall also exercise the like powers and 
perform the like duties of the Municipalities in the 
District which are not local authorities. The 
School Board shall also enforce the provisions of 
this Act. 

It is argued on behalf of the District 
Local Board that as under sub-sec. (2), 
S. 4, the School Board exercises the powers 
and performs the duties of the local autho¬ 
rity, so they have to exercise the powers 
and perform the duties of the local autho¬ 
rity in respect of the plaintiff and his 
fellow teachers transferred by Government 
to the employ of the local authority. They 
have therefore the power and duty to dis¬ 
miss the plaintiff for incompetence. The 
words used in sub-s. (2) of S. 8 differ from 
the words used in sub-s. (2) of Sec. 4. Sub¬ 
sec. (2) of Sec. 8 refers to rights, liabilities, 
duties and powers. Sub-s. 2 of Sec. 4 refers 
only to duties and powers. Under sub-s. 2 
of Sec. 4 tbe rights and liabilities of the 
local authority with respect to transfers of 
teachers are not vested in or transferred to 
the School Board. So, we think, it is clear 
tbe Legislature intended that so far as these 
teachers are concerned, rights as regards 
them, and liabilities towards them shall 
remain with the local authority and not 
with the School Board. Therefore we think 
it is clear that in this case the suit would 
lie against the District Local Board. 

The next question taken was that the 
suit was barred on the ground of limita¬ 
tion; but it is clear from the judgment that 
in the written statement the period of limi. 
tation was taken by the defendants them- 
selves as 8th October 1934, which was the 
date when the letter was sent to the plain¬ 
tiff informing him that tbe District Local 
Board was nob prepared to pay him full 
pay for half the period of his absence, but 
tbe learned Judge has found, and this is a 
question of fact, that this letter was nob 
sent to the plaintiff on that date and in 
that month. He gives very good reasons 
for coming to this conclusion and be finds 
the period of limitation to be 5th Decern- 
her on which date the plaintiff received his 
money under protest and at the same time 
received intimation thereby that bis request 
for full pay was refused. We see therefore 
no reason to interfere with the finding of 
tbe learned Judge on the question of Limi. 
tation. The third objection taken was that 
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ib is not open to the learned Judge to inter¬ 
fere with the statutory discretion conferred 
upon the Local Board by statutory rules. 
Under the rule governing this case it is 
provided as follows : 

When the suspension of a Government servant 
as a penalty for misconduct is upon re-considera- 
tion or appeal held to have been unjustifiable or 
not wholly justifiable, or, 

When a Government servant dismissed or sus¬ 
pended pending inquiry into alleged misconduct is 
upon reconsideration or appeal reinstated the revis¬ 
ing or appellate authority may grant to him for 
the period of his absence from duty 

(a) if he is honourably acquitted, full pay to 
which he would have been entitled if he had not 
been dismissed or suspended and by an order to be 
separately recorded, any allowance of which he 
was in receipt prior to his dismissal or suspen¬ 
sion; or, 

(b) if otherwise, such proportion of such pay and 
allowance as the revising or appellate authority 
may prescribe. 

Now the learned Judge has come to the 
conclusion that the case of the plaintiff 
falls under Clause (a) and not under Cl. (b) 
that he was honourably acquitted and 
therefore it is incumbent upon the District 
Local Board to give him full pay for the 
period of his absence. On this it would 
appear to us the proper comment would be 
that the rule does not say ‘shall' at all but 
says may’ luJ though the learned advo¬ 
cate for opponent contends that the word 
may’ must mean ‘shall’ we think it is clear 
that the authority framing the statutory 
rules intended to confer upon the revising 
or appellate authority a discretion. If the 
authority framing the rules did not intend 
to confer upon the revising or appellate 
authority a discretion, the rule, we think, 
would have been drafted quite differently 
and the word ‘shall’ would occur instead of 
the word may’. Moreover, we cannot find 
anything upon the record to justify the 
finding of the learned Judge that the plain, 
tiff was honourably acquitted at all. It 
appears, he was retired for incompetence 
and there is nothing to show that in his 
case the term “honourable acquittal” would 
have any application. In any case the bur¬ 
den lies upon the plaintiff to prove his case 
on this as on other points and he has not 
done so. The learned advocate for the Dis¬ 
trict Local Board contends that while the 
Court may.see that statutory rules are pro¬ 
perly followed by the statutory authority, 
it cannot interfere and decide whether a 
discretion which is conferred by the rules 
is justly or unjustly exercised. It can satisfy 
itself only that a statutory discretion is 
exercised according to the statutory limita¬ 


tions imposed upon it. There is nothing 
here to show that this statutory authority 
did not exercise its statutory discretion 
according to the statutory roles; on the 
contrary it appears that the discretion 
exercised was exercised within the limits 
of authority conferred by rules made under 
the statute. 

We think therefore on this ground the 
revision application must succeed and that- 
the judgment of the lower Court must be^i 
reversed and the plaintiff’s suit dismissed.. 
Costs must follow the event. 

s.g./r.k. Application allowed. 
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Lobo and Weston JJ. 

Om Eadhe 

V. 

Emperor, 

Criminal Eevn. Appln. No. 32 of 1939„ 
Decided on 16th February 1939, from order- 
of Addl. Dist. Magistrate, Karachi. 

(a) Criminal P. C. (1898), S. 552—Order 
sufficient to meet purposes of S. 552—Ex parte- 
warrant should not be issued. 

Although an order for restoration under S. 552- 
can be enforced by a warrant if necessary, if an^ 
order is ordinarily sufficient to meet the purposes- 
of the Section, the Magistrate should not make an- 
order for the ex parte issue of a warrant. 

[P 154 C 1] 

(b) Pena Code (1860), S. 363—Girl going, 
to institution with mother's consent—Mother 
afterwards changing mind — Detention of girl 
by institution does not amount to kidnapping. 

Where a girl originally goes to an institution- 
with the consent of her mother who is her guar¬ 
dian but the mother subsequently changes her 
mind, the detention of the girl by the institution 
does not constitute an ofience of kidnapping. 

[P 164 0 1, 2^ 

(c) Criminal P. C. (1898), S. 552—Scope 
and object of S. 552 explained—Detention of 
girl not specifically alleged to be for unlawful 
purposes — Guardian’s remedy to demand cus* 
tody is by application under S, 25, Guardians, 
and Wards Act—In absence of allegation that 
detention is for unlawful purposes. Magistrate ' 
should not assume jurisdiction and grant relief 
under Section 552. 

The main purpose of S. 552 is to protect women 
and girls from detention for immoral purposes,, 
although no doubt the Section would be appro* 
priate to cases where the purposes of the detention.-, 
are clearly unlawful although not necessarily im¬ 
moral. The powers given to District Magistrate by 
Sec. 552 ate exceptional powers to be used with 
caution and only when the conditions of the Sec¬ 
tion are satisfied. Taking the word 'unlawful* in- 
its ordinary meaning of “contrary to or prohibit¬ 
ed by law** in particular cases there cannot he^- 
much difficulty in determining whether the pur¬ 
pose is or is not unlawful. Where there is noth* 
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log to show that the detention of the girl is for 
nnlavrlnl purposes nor is it suggested by epeoifio 
allegations how the detention is for illegal pur¬ 
poses but there is only a vague reference to the 
apprehension that the girl would be spoiled as she 
has been wrongly detained, the remedy of the 
guardian to demand custody of the girl is by an 
application under 8.25, Guardians and Wards Aot. 
The Magistrate cannot assume jurisdiction which 
in the absence of allegations of unlawful purposes 
he does not possess under S. 652, Criminal P. 0., 
to give relief, which it is the function of another 
Court to grant. [P 154 0 2] 

Parmanand Kundanmal —for Applicant. 

|Partabrai D. Punwani, Advocate-General 
• — for the Crown, 

Weston J. — The facts giving rise to 
this application are as follov7s : On 18th 
January 1939, an application purporting to 
be an application under S. 552, Criminal 
P. C., V7as filed in the Court of the Addi¬ 
tional District Magistrate, Karachi, by 
tv70 v7omen Shrimati BuUbai and 8hrimati 
Tillibai. In this application the applicants 
stated that their respective minor daugh¬ 
ters aged 13 and 12 years were induced 
to come from Hyderabad to Karachi and 
had been wrongfully detained in an insti¬ 
tution known as Om Mandli without the 
consent and knowledge of their parents. 
They therefore prayed that the Magistrate 
would order the girls to be restored to 
their parents '*as there is fear that if the 
girls remain there they will be spoiled as 
they have been wrongfully detained for 
wrongful purposes.” On this application 
the Additional District Magistrate recorded 
short statements on oath of the two appli¬ 
cants. That of Bulibai is to the effect that 
her daughter disappeared from Hyderabad. 
When, on learning that she was at the 
Om Mandli at Karachi, she came here, 
her daughter was brought to her by 
some females of the Om Mandlibut her 
daughter under instigation was not willing 
to come to her, and was taken back, and 
she had to go away. She added that the 
premises of the Om Mandli had high walls ; 
there was a policeman at the gates and 
that people were not allowed to enter the 
institution without the written permission 
of the authorities. The statement of Tilli- 
bai is to a similar effect. The learned 
Magistrate then passed the following order: 
‘‘Issue search warrants for the production 
of the minors Ganga and Hari.” The war¬ 
rant issued purports to be issued under Sec. 
100, Criminal P. C., and is as follows : 

Whereas information has been laid before me 
of the oommission of the offence under Seo. 863, 
I. p 0., and it has been made to appear to me 
that * the produotion of Earl, daughter of Nihal. 


oband, and Ganga, daughter of Tulsidas, is essen¬ 
tial to the enquiry now being made (or about to be 
made) into the said offence ; 

This is to authorize and require you to search 
for the said Hari, daughter of Nihalchand, and 
Ganga, daughter of Tulsidas, in the Om Mandli, 
Karachi, and if found, to produce the same forth¬ 
with before this Court, returning this warrant, 
with an endorsement certifying what you have- 
done under it immediately upon its execution. 

The police in compliance with thia 
warrant produced the two girls before th& 
Magistrate on 19th January 1939 and it 
appears that when they were produced an 
application was put in by Mr. Parmanand 
on behalf of the Om Mandli protesting 
against the warrant on the grounds that 
the girls were not detained or kept in con- 
finement; that they were there with the- 
express permission and consent of their 
parents; that they were not there for any 
unlawful purpose; that they were not in- 
fact willing to return to their parents, and 
that the proper remedy for the parents or 
guardians was to take proceedings under 
the Guardians and Wards Aot. The learnedi 
Magistrate however passed the following 
order : 

The minors having been produced are ordered to 
be kept in the custody of their mothers pending 
the disposal of the 363 case. 

In the present application it is claim, 
ed that the procedure adopted by thO' 
Additional District Magistrate was without 
jurisdiction, as it is said there was no in. 
formation before the Magistrate as to th& 
commission of any offence under S. 363,. 
I. P. C.; that S. 100, Criminal P. 0., is- 
applicable only when a person is confined 
and that confinement is an offence; that 
S. 552 has no application to the facts of 
the case; that the Magistrate was wrong in. 
making no inquiry of any kind before issu¬ 
ing the search warrant for the production^ 
of the girls, or ordering the girls to go with 
their mothers, and that the Magistrate in 
fact has usurped the functions of the Dis¬ 
trict Court under Sec. 25, Guardians and 
Wards Act. As no reasons have been given 
by the learned Magistrate for the action h& 
took when issuing the warrant and later 
when ordering the girls to be handed over 
to their mothers, it has not been easy for 
us to determine under which Section of the' 
Criminal Procedure Code he considered he 
was acting. The application to him, drafted 
by an advocate, was under S. 552. The 
warrant issued purports to be under S. 100,. 
Criminal P. 0. It seems unlikely that the 
Magistrate considered the conditions of Seo. 
100 to be satisfied, namely that the girls 



154 Sind 


Om Radhe V. (Weston J.) 


were wrongfully confined under such cir¬ 
cumstances that the confinement amounted 
to an offence. For, according to the mothers, 
the girls’ desire was to remain with the 
institution and the mothers had been al¬ 
lowed to see them. As the learned Advo¬ 
cate. General suggests, it seems probable 
that the Magistrate considered that he was 
acting under S. 552 and used the form of 
warrant under S. 100 because it is only 
this Section which directly provides for a 
warrant. 

Section 552 provides for an order of res¬ 
toration. No doubt, such an order can be 
enforced by warrant if necessary, but in 
many cases an order will meet the purpose; 
and there is no reason apparent in the pre¬ 
sent case why the Magistrate considered 
the ex parte issue of warrant necessary. 
The Section permits action by a District 
Magistrate upon a complaint on oath of the 
unlawful detention for an unlawful purpose 
of a woman or female child. It may be said 
that the detention by the Om Mandli insti¬ 
tution of the girls against the wishes of 
their parents was an unlawful detention, 
although in fact the fathers of the girls do 
not seem to have appeared in the matter. 
But it is clear that there was no complaint 
on oath to the Magistrate that the deten¬ 
tion was for an unlawful purpose. In the 
joint application, the contents of which 
were sworn to by neither of the women, 
there is vague reference to apprehension 
that if the girls remain in the Om Mandli 
they will be "spoiled” as they have been 
wrongfully detained for wrongful purposes; 
but no attempt was made in the statements 
made on oath to suggest that the girls were 
detained for any unlawful purpose. We are 
inclined to think that the suggestion in the 
application was vague not because the 
advocate who drafted it was incapable of 
expressing himself, but because he was un¬ 
able to specify any purpose which could be 
considered unlawful. There is reference both 
in the warrant and in the brief final order 
to some case under S. 363, 1. P. 0., but 
the record shows that the Magistrate did 
not accept or take cognizance of the appli¬ 
cation as a complaint under this Section. 
There is no statement that a complaint 
under this Section has been made to the 
police, and we are not able therefore to 
understand what the Magistrate had in 
mind. It is fairly obvious that there could 
be no case under S. 363,1. P. 0. It appears 
that the girls originally went to the insti¬ 
tution with their mothers’ consent, and the 
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mothers are the only guardians who have 
appeared. If the mothers later changed 
their minds, detention of the girls by the 
institution would not constitute an offence 
of kidnapping. 

The learned Advocate.General has sug¬ 
gested that "unlawful” has a meaning even 
wider than that given to “illegal” by S: 43, 
I. P. C. We are inclined to think, as held in 
16 Cal 487,^ that the main purpose of Sec. 
552, Criminal P. C., is to protect women 
and girls from detention for immoral pur¬ 
poses, although no doubt the Section woulfl 
be appropriate to cases where the purpose 
of the detention was clearly unlawful al. 
though not necessarily immoral. Taking 
the word ‘unlawful’ in its ordinary meaning 
of ‘ contrary to or prohibited by law” we 
do not think that in particular cases there 
can be much difficulty in determining whe¬ 
ther the purpose is or is not unlawful. And 
in the present case there is nothing to show 
that the Om Mandli institution has any 
unlawful purpose. In these matters the 
Legislature by S. 25, Guardians and Wards 
Act, has provided full powers for orders to 
be made for the custody of minors. The 
powers given to District Magistrate by Sec. 
552, Criminal P. C., are exceptional powers 
to be used with caution and only when the 
conditions of the Section are satisfied. It 
may be that in the present case the learned 
Magistrate considered that the course he 
followed was that which would be followed 
by the District Court upon an application 
made by the two women under S. 25, Guar¬ 
dians and Wards Act But this was no 
reason for him to assume a jurisdiction 
which in the absence of allegations of un- 
lawful purpose, he did not possess, and he 
should not have strained S. 552, Criminal 
P C., no doubt with the best of intentions, 
to give a relief which it was the function 
of another Court to grant. Although we 
hold that the learned Magistrate was wrong 
in the order which he passed, we do not 
propose to pass any orders in respect to 
these two girls. We should not be inclined 
to do so in any case, and as the parents 
have not been served with notices of this 
application, it is clearly impossible for us to 
pass any orders against their interests. We 
think therefore that it is enough for us to 
dismiss the present application but to invite 
the attention of the learned Magistrate to 
the remarks which we have made. 

n.s./r.k. _ Application dismissed, 

1. Abraham v. Mahtabo, (1889) 16 Oal 487* 
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Davis J. 0. and Weston J. 

Sherkhan Dhani Baksh and others 

Applicants 

V. 

Emperor, 

Oriminal Rcvn. Appln. No. 192 of 1938, 
IDeoided on 6th October 1938. 

(a) Sind Encumbered Eitates Act (20 of 
1896)«S. lO^Power of arrest—Manager order- 
•ing arrest must mention Section under which 
•order is made and survey numbers in respect of 
which sums are due. 

Under S. 10, the manager has power to arrest 
■during the management of the property, but it is 
Inoumbent upon the manager, when he purports 
'to exercise the powers oi arrest conferred by the 
Act, to mention in his order the Section of the Act 
under which he passes his order and the survey 
•numbers in respect of which he proposes to recover 
by his power of arrest sums due. [P 155 0 2] 

(b) Criminal P. C. (1898), S. 491—Order of 
•arrest passed under Sind Encumbered Estates 
Act—High Court cannot interfere. 

When a manager of an estate orders the arrest 
•of a person in exercise of the jurisdiction conferred 
•upon him under S. 10, Sind Incumbered Estates 
Act, the High Court cannot interfere under S. 491, 
'Criminal P. 0., with the order of the manager : 
AIR 1927 Sind 123, Foil. (P 155 0 2] 

(c) Sind Encumbered Estates Act (20 of 1896), 
'S. 10 — General principle in S. 4 of Repeal¬ 
ing Act of 1938 and S. 6-A, General Clauses 
Act, stated — S. 10, Sind Encumbered Estates 
Act, as it stands now relates to rents, profits 
-and other sums in respect of properly under 
•management. 

The general principle embodied in S. 4 of Repeal- 
ling Act of 1938 and in Sec. 6-A, General Clauses 
Act, 1897, is that textual alterations remained 
fixed in the parent Act after the Amending Act 
•came into force, though the Amending Act be sub- 
:sequently repealed. Therefore S. 10, Sind Encum¬ 
bered Estates Act, even now relates to “tents, pro¬ 
fits and other sums in respect of the property 
lundpr management** as amended by the Repealing 
Act 2 of 1906 though that Act itself was after¬ 
wards repealed by the Repealing Act 1 of 1938. 

^ (P 166 C 1] 

(d) Sind Encumbered Estates Act (20 of 
1896), Ss. 8, 10 and 12 — Unjustified claim to 
^property does not oust manager’s power under 
S. 10 — Order of management under Sec. 8 
•implies inquiry as to property end decision 
thereon—Property shown in revenue records as 
belonging to zamindar also included in notifica¬ 
tion under See. 12 ^ Third person disputing 
zemindar’s title to property — Presumption 
• under S. 135-J, Land Revenue Code—Property 
•can be regarded as property in management 
•under S. 10. 

Assertidn of an unjustified claim to property 
made by a third person is not snfficient to oast 
the Manager’s power of management under S. 10. 
•Und^r S. 8, the order of management extends inter 
;alia, to all the Immovable property, including 
.«ny interest in joint immovable property of which 
4 he debtor is posseBsed oc entitled, and quite clearly 


such order necessarily Implies some inquiry as 
to what the property is and some decision upon 
that inquiry. Immovable property does not des¬ 
cribe or name itself or itself proolaim the identity 
of its owner, and where a certain share in the 
lands is shown as the property of the zamindar in 
the Record of Eights published by the Manager 
under 8. 12, the manager can rely upon the pre¬ 
sumption raised by B. 185.J of the Land Revenue 
Oode and the share can therefore be regarded as 
property of which he is in management under S. 10 
in spite of a third person disputing the title of the 
zamindar to that share : AIR 1926 Sind 279 
and AIR 1927 Sind 225, Disting. [P 156 0 2] 

Eewachand V. Thadhani — 

for Applicants. 

Partabrai D. Punwani, Advocate-General 

— for the Grown, 

Davis J. C. — This is an application 
under S. 491, Oriminal P. C.. for an order 
that the seven applicants alleged to have 
been unlawfully arrested and detained by 
the Manager of Encumbered Estates be 
brought before this Court and set at liber, 
ty. We have now however only to deal 
with the case of the principal khatedar, 
Dhani Baksh Sherkhan, as the other appli¬ 
cants have been already released by the 
Manager himself. The order of the Mana¬ 
ger does not bear, as it should, the Section 
of the Act under which it is made, nor 
does it mention the survey numbers in deh 
peboro in respect of which the Manager 
claims by means of arrest to enforce the 
payment of sums due, and we think it is 
incumbent upon the Manager, when he 
purports to exercise the powers of arrest 
conferred by the Act, to mention in his 
order the Section of the Act under which 
be passes bis order and the survey numbers 
in respect of which he proposes to recover, 
by his power of arrest, sums due. We think 
this much of precision is due not only to 
those to he arrested but to the Court which 
may be called upon to adjudicate upon. the 
validity of his order. But these questions of 
detail apart, we think the Manager had 
power under S. 10, Sind Encumbered Estates 
Act, 1896, to arrest the applicant, and it is 
nob for us to interfere with a jurisdiction 
conferred on him by the Legislature ; 22 
S L E 24.^ The zamindar under protection 
is one Fateh Muhammsid and the Manager 
claims on bis behalf an undivided two annas 
share in certain survey numbers in deb 
petoro, taluka Johi, of which the applicants 
as co-owners claim exclusive possession 
and from which they take the produce, and 

1. GhanehamdaB v. Manager, Enoumbeced 
Estates, (1927) 14 A IB Sind 128 = 99 I 0 
980=28 Cr L J 194 = 22 S L R 24. 
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the Manager claims from them on behalf 
of Fateh Muhammad a two annas share 
in this produce which being in arrears 
amounted in 1936-37 to Es. 1171-6-0, the 
sum shown as due in the order of arrest. 

On behalf of the applicant two points 
were raised, firstly that by India Act 1 of 
1938, Act 2 of 1906 amending the Sind 
Encumbered Estates Act was repealed, and 
that S. 10 of the Act of 1896 in consequence 
now relates only to rents and profits and 
not to “rent, profits and other sums”, while 
the learned Advocate-General contended 
that the effect of the repeal of the Amending 
Act 2 of 1906 was merely to revive the 
Section as it stood before it was amended, 
so that it relates to rents and profits. But 
we think both arguments are wrong, and 
that the repeal of Act 2 of 1906 amending 
the principal Act leaves the principal Act 
as it now stands amended, so that it relates 
to all rents, profits and other sums in res¬ 
pect of property under management.” The 
amendments by Act 2 of 1906 now repealed 
were merely technical amendments which 
remain fixed in the parent Act from the 
time when the amending Act came into 
force even though it is subsequently repeal, 
ed. S. 4 of Act 1 of 1938 “The Bepealing 
Act of 1938 ” itself makes this clear. It is 
as follows: 

4. Effect of repeal of amending enactment. — 
Where this Act repeals any enactment by which 
the text of any other enactment was amended by 
the express omission, insertion or substitution of 
any matter, the repeal shall not afieot the con* 
tinuanco of any such amendment made by the 
enactment so repealed and in operation at the 
commencement of this Act. 

The general principle embodied in this 
Section and in S. 6-A, General Clauses Act, 
1897, is that textual alterations remained 
fixed in the parent Act after the amending 
Act has come into force, though the amend- 
ing Act be subsequently repealed. The first 
point .taken by the applicant fails. The 
second point taken is that the manager has 
the management only over property to 
which his title is undisputed. It is urged 
that the applicant disputes the title of the 
zamindar to a two anna share in the sur. 
vey number in deh petoro, so the manager 
must go to the Civil Court and get a deci¬ 
sion on his title, and reliance is placed 
upon a ruling of this Court in 20 S L E 
183.^ But the Judges in that case did not 
discuss or consider S. 10 of the Act, and 
that decision, in our opinion, is only a bind- 

2. Birokhan v. Malik Salukhan, (1926) 13 A I R 

Sind 279=^96 I 0 1049=20 SLR 183. 


ing decision on the question of the right of 
a claimant to property claimed by the^ 
manager to have resort to the Civil Courts;; 
on other questions the remarks are obiter,, 
and we find it difficult to accept the argu-f 
ment that a person has only to assert a 
claim to property, however unjustified that 
claim may be, to oust the manager’s power 
of management under S. 10, Sind Incum¬ 
bered Estates Act. Under S. 8, the order of 
management extends, inter alia, to all the 
immovable property, including any interest 
in joint immovable property of which the 
debtor is possessed or entitled, and quite 
clearly such order necessarily implies some 
inquiry as to what the property is and 
some decision upon that inquiry. Immovable 
property does not describe or name itself 
or itself proclaim the identity of its owner, 
and where, as in this case, we have the two 
annas share in the lands shown as the 
property of the zamindar in the Eecord of 
Bights as long ago as 1914, and this pro¬ 
perty is specifically included in the Notifi¬ 
cation dated 29th October 1925 published 
by the manager under S. 12 of the Act in 
the “Sind Official Gazette” of 12th Novem- 
her 1925, Part 1, we see no reason why the 
manager should not rely upon the pre- 
sumption raised by S. 135-J, Land Revenue 
Code, and this two annas share should not 
be held to be property of which he is in 
management under S. 10. S. 135-J is as 
follows: 

136‘J. An entry in the Record of Rights and a 
certified entry in the register of mutations shall be’ 
presumed to be true until the contrary is proved', 
or a new entry is lawfully substituted therefor. 

We leave for decision on another occa- 
sion the case which would arise where’ 
there is no entry in the Eecord of Rights,, 
merely a notification under S. 12, Sind In- 
cumbered Estates Act. Further, in this case,, 
it is clear from the affidavit on record that 
the manager actually took charge of this- 
two annas share as part of the estate of the' 
zamindar: for five years up to 1930-31 he^ 
leased it to the zamindar himself; in the- 
years 1932-33, and 1933-34, he leased it to- 
one Sultan, son of Mahomed Hashim, and 
was paid lease money; for three years after 
the two annas share was managed depart- 
mentally, and though the applicants re¬ 
covered the crops, they paid to the manager- 
a sum of Rs. 161-13-0 in 1934-36. We do- 
not think the effect of the ruling in 20=* 
SLR 183^ is to deprive the manager of 
the right of the management of this pro^ 
perty or prevent him from recovering by 
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'means of arrest: profits and other sums due 
in respect therefor. The case in 22 S L R 
^2® is nob much in point. This application 
must therefore fail and the applicant Dhani 
Baksh must enter into a bond to present 
liimself before the gaoler of the civil gaol at 
Bukkur within two days. Order accordingly. 

N.S./e.K. Order accordingly, 

<3. Shewakram Gurdinomal v. Ghulamshah, (1927) 
14 A I R Sind 226=103 10 440=22 SLR82. 
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Davis J. 0. akd Weston J. 

Smt. Durgadevi dio Lakhrnichand and 
another — Appellants. 

V. 

Kishenlal Maniram and another — 

Respondents, 

Second Appeal No. 60 of 1936, Decided 
on 14th November 1938, against decree of 
Dist. Judge, Sukkur. D/- 23rd September 
1936. 

(a) Hindu Law — Marriage — Doctrine of 
factum valet—Marriage of minor girl performed 
by performing all ceremoniea neccatary to con¬ 
stitute valid marriage—Fact that marriage waa 
performed without conaent of paternal uncle 
and in defiance of injunction of^Court would 
.not invalidate marriage — Doctrine of factum 
-valet appliea. 

In Hindu law the consent of the paternal rela- 
tiions is not an essential condition of a ^ valid 
marriage and not being an essential condition, a 
marriage in which this consent is not given is not 
-thereby invalidated. Hence where all the cere. 
ynnyiifta necessary under Hinda law to constitute a , 

validmariiage were performed, the fact that the girl 

was given in marriage when a child without the 
^ionsent of the paternal uncle and in defiance of an 
injunction of the Court passed in proceedings pen- 
•ding under the Guardians and Wards Act, would 
not invalidate the marriage and the doctrine of 
factum valet would apply : 22 Bom 609, Bel. on; 
•Caee law reviewed^ [P 187 0 2; P 168 0 1] 

(b>Hiadu Law — Marriage — Restitution of 
conjugal rights — Its grant is matter of judi¬ 
cial discretion — Declaration that marriage is 
^alid is not necessarily followed by decree 
for restitution. 

The English law as to the marriage of minors 
4s widely different from the Hindu law but a 
•decree for the restitution of conjugal rights is an 
English remedy enforced through Courts based 
npon the Eastern pattern. It is an equitable 
remedy and Its grant is a matter of judicial discre* 
iion. It therefore does not neeessai^y follow that 
declaration, that a marri^e is valid, must 
oeoesaarily he followed by a decree for restitution. 

[P 160 0 1] 

Dipoband Ohandomal—/or Appellants, 

BrikriBbindas H, Lnlla — 

for Bespondents, 


Davis J. G. — This is an appeal against 
a judgment of the Distriob Judge of Sukkur 
dismisBing an appeal against a judgment of 
the Subordinate Judge at Shikarpur decree, 
ing the plaintiff’s suit for restitution of 
conjugal rights. The plaintiff is the hus¬ 
band and the defendants are Shrimati 
Durgadevi, the alleged wife, her paternal 
uncle Shankerlal and the mother Shrimati 
Bamibai. In the lower Courts the factum 
of the marriage was denied but in appeal 
the advocate for the appellants, the alleged 
wife and her uncle, does not dispute the 
factum of the marriage; he admits that all 
the ceremonies necessary under Hindu law 
to constitute a valid marriage were per¬ 
formed, but his case is that as the girl was 
given in marriage without the consent of 
the paternal uncle and in defiance of an 
injunction of the Court passed in proceed¬ 
ings pending under the Guardians and 
Wards Act, the doctrine of factum valet 
does not apply, and the girl aged sixteen 
should not be forced into a marriage with 
the plaintiff, a man of some thirty years of 
age, performed when she was a child of 
seven. 

But however much we may disapprove 
of a system of child marriage, now con¬ 
demned by the Legislature itself, we are 
here to declare and not to enact laws. The 
appellant Shrimati Durgadevi as a Hindu 
is governed by her personal law, and we 
are by no means satisfied that in this parti- 
cular case it is not to her benefit that this 
should be so, for, it appears to us from the 
record that when the mother in haste pro¬ 
cured the marriage of the appellant, then 
a child, against the orders of the Court 
and the wishes of her paternal uncle, she 
acted in the best interests of the child, for 
the uncle wished to dispose the girl in 
marriage for his own benefit and advan. 
tage. He bad already profited by the 
marriage of his brother’s elder daughter 
and obtained a girl in marriage for him. 
self; this girl had died, and it appears that 
he hoped by arranging the marriage of the 
younger daughter Durgadevi, to obtain 
another wife. Moreover, it appears that 
after the marriage the guardianship pro. 
ceedings were compromised and by consent 
Durgadevi was allowed to live with her 
uncle, the appellant Shankerlal. He appa. 
rently then accepted the marriage as an 
accomplished fact. 

Now so far as this doctrine of factum 
valet is concerned, there is ample authority 
to support the finding of the lower Courts 
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that a marriage in Hindu law, otherwise 
■valid, is not invalidated because the girl is 
not given in marriage by the paternal 
relations or is given in marriage even in 
defiance of an injunction of the Court. The 
consent of the paternal relations is not 
{an essential condition of a valid marriage 
land not being an essential condition, a 
imarriage in which this consent is not given 
is not thereby invalidated, and there is 
direct authority to this effect in a case such 
as the present where the rival claimants 
are the mother and the paternal uncle : 22 
Bom 509.^ 

It is true that in this Bombay case^ the 
mother was appointed guardian by the 
Court, but this makes no difference to the 
decision. Indeed, the disobedience to the 
order of the Court was even more serious 
in that case than in this case before us, for 
there the statutory guardian had been 
ordered not to give the girl in marriage 
and she did so. In this case the mother 
had not been appointed guardian and was 
the natural guardian only. Banade J., after 
stating that the Court came to the conolu. 
sion that the marriage was performed, said 
(page 612) : 

Bai Diwali was no doubt guilty of disobeying 
the order of the District Judge; but neither that 
circumstance by itself nor the disregard of the 
preferable claim of the male relations would in< 
validate the marriage. Even where the dispute 
was between husband and wife, the doctrine of 
factum valet was allowed to prevail; 

and reference is made to the judgment of 
Sargent C. J. in 11 Bom 247.^ 

Later, in 22 Bom 812,® in which the 
father sued for the custody of his infant 
daughter and for a declaration that the 
marriage performed by the mother without 
his consent was void, Banade J. said : 

This doctrine of Quod fieri won debuit factum 
valet, or its Sanskrit equivalent, that a thing can¬ 
not be made otherwise by “a hundred texts,” has 
been frequently referred to in our reports in con¬ 
nexion with questions relating to marriage, adop¬ 
tion, alienation and maintenance of widows : 11 
Bom 247,312 Bom HOB 364* and 3 Bom 273.6 
The general principles underlying the maxim were 
laid down in 12 Bom HOB 366* and re-affirmed 
in 3 Bom 273® by Sir M. Westropp, 

and 

moat of these oases were reviewed and considered 

1 . Bai Diwali v. Moti Karaon, (1898) 22 Bom 

609. 

2. Khushalchand Lalchand v. Bai Mani, (1887) 

11 Bom 247. 

3. Mulchand Kuber v. Bhudhia, (1898) 22 Bom 

812. 

4. Lakshmappa v. Bamava, (1875) 12 Bom 

HOE 364. 

5. Qopal V. Hanmant, (1878) 3 Bom 278. 


by this Court in 11 Bom 247^ and by the Madraa 
High Court in 14 Mad 316.6 Jn the first of thes& 
cases the operation of the maxim factum valet 
was considered, and Sir C. Sargent observed that 
upon a true construction of the texts the giv 
ing of the girl in marriage was not a right but 
a duty to be discharged, and in the ab^nce of 
express words invalidating the gift in marriage, 
the consent of the person upon whom this duty 
devolves is not of the essence of the marriage, 
and if it is not, the maxim applies. It is true tho 
learned Chief Justice expressed no opinion as to- 
how far the presence of fraud would iuvalidata 
such a marriage, but there, as in the present case, 
there was no reason for interference, on the ground 
of fraud the existence of which the lower Conrb 
of appeal has expressly negatived in the present 
case. 

The appellant’s pleader contended that there- 
was a constructive, if not a direct fraud, upon the 
father’s authority. As the District Court did not 
grant the injunction which the husband had 
prayed against his wife and, moreover, as the Dis¬ 
trict Judge has found expressly that the marriaga 
was not an improper one, there is not much room 
for presuming constructive fraud. Fraud and 
iorce, such as was alleged in 6 Beng L B 243,^ 
must vitiate any transaction however solemnly, 
celebrated by the observance of the usual cere¬ 
monies, and a suit to set aside the marriage will 
lie. But, in the absence of these elements, the 
maxim of factum valet will govern, as the texts 
only refer to the greater qe less eligibility of the 
relations who can claim the right to make the 
choice and perform the ceremony. The custom of 
the caste is not shown to be adverse to the celebra¬ 
tion of the girl’s marriage of 3^ to a boy of 7, and 
no fraud can be presumed from the fact of this 
early celebration. The circumstance that zemar* 
riage is permitted by the rules of the caste is irre¬ 
levant in the decision of the question of the 
validity of the marriage. 

In 37 Bom 18,® Sir Narayan Chandavar- 
kar dealt with the rights o£ the mother 
thus (page 23) : 

The right claimed under the Hindu law arises 
out of a text of Yajnyavalkya adopted by Yijnane* 
shwara in the Mitakshara and by Kilkanth, author 
of the Yyavahara Mayukha, in his Samskara 
Mayukha. According to that text, the persons 
entitled to give a girl in marriage are, ‘the father, 
paternal grandfather, brother, kinsman (sakulya), 
and mother’ in the order stated. It follows from 
this text that the paternal uncle of the girl (who 
in this case is the respondent) had the right to give 
her in marriage before the mother. But to entitle 
the respondent to damages from the mother for 
having given the girl in marriage so as to exclude 
his right, regard must be had to the nature of the 
right itself and it must be established that the 
right is absolute and exclusive. The text only 
deals with the bare right to give a girl in marriage. 
Under the Hindu law, when her father dies, leav¬ 
ing her mother, the mother becomes the legal- 
guardian of the girl. The text cited above does 
not deprive the mother of this right of guar dian- 

6 . Yenkataoharyulu v. Rangacharyulu, (1891) 14 

Mad 316=1 M L J 85. 

7. Aunjona Dasi v. Frahlad Chandra Ghose, 

(1870) 14 W B 132=6 Beng L R 243. 

8 . ^i Bamkore v. Jamnadas Mulohand, (191Sf 

87 Bom 18=17 I 0 95=14 Bom L B 766. 
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ship but only speolfles ^ho oan make a gift of her 
in marriage. The paternal male relations of the 
girl are placed above the mother for the purposes 
of that gift, because women are dependent and, 
moreover, they cannot perform certain ceremonies 
essential to or usual in a marriage. Even when, in 
default of paternal male relations, the mother 
makes the gift, she has to employ some one of her 
oaste to act on her behalf at the marriage and 
perform the ceremony of giving which is called 
Kanyadana. This is well explained in the Dharma 
Sindhu : Where the mother has to give her 
daughter in marriage, she herself must perform 
the ceremony of nandi shradda. All other cere¬ 
monies she must get performed by a Brahmin’* : 
see also to the same effect Sir Qooroodass Baner* 
jee’s Hindu Law of Marriage and Stridhan,Edn. 2, 
p. 45. The text of Yajnyavalkya does not say 
that the mother is to have no voice at all and 
may be altogether set at naught where there are 
paternal male relations of the girl, competent to 
give her in marriage. Had that been the intention 
cf the Hindu law, there would have been express 
texts to that effect. Wo cannot infer such Inten* 
tion, by mere implication, because that would lead 
to very undesirable results, especially in the pre¬ 
sent state of Hindu society. In that case, any 
distant male relation of the girl on the father’s 
side might give her In marriage, whether he be 
interested in her and whether he be really anxious 
for her welfare or not, without consulting, and 
having regard to the wishes of the person most 
interested, that is the mother, who is the natural 
guardian of the girl. In the absence of the autho¬ 
rity of express texts binding on us, the Hindu law¬ 
givers should not be held to have contemplated the 
total exclusion of the mother from her right as 
guardian to be consulted as to the choice of a hus¬ 
band for her daughter. This view is substantially 
supported by the judgment of the Madras High 
Court in 4 Mad H 0 R 339,® and it is a conclusion 
which fits in with the principle of the judgment 
of this Court in 12 Bom 480.^® Any other conclu¬ 
sion would be highly prejudicial to the best inte¬ 
rests of Hindu family life and to the welfare of 
minor girls, whose marriages are made in many 
cases the source of profit by greedy relations. 

In the Madras case in 14 Mad 316,® 
dealing with marriage as a sacrament, the 
Court after discussiug the essential cere¬ 
monies of the ritual of Brahmin marriage, 
said (page 320) :3 

It must be remembered that the ritual is pre¬ 
scribed for a minor or a child, for, according to 
Hindu law and custom, a Brahmin girl must be 
married before she attains her maturity, and 
therefore at a time when she is not in a position 
to choose a suitable husband for herself. Two 
principles therefore form together the groundwork 
of the marriage ceremony (1) a natural or legal 
guardian acting in the interest of the girl with due 
regard to her welfare should choose a suitable 
husband for her, and (2) the choice should be con¬ 
secrated by the marriage rite and thereby unalter¬ 
ably ^ed. 

Hence, two propositions of law may be taken to 
be established beyond controversy, viz. (1) where 

9. Namasevayam FiUay v. Annammai Ummal, 
(1869) 4 Mad H C ft 339. 

10, Shridhai t. Eiralal Yithal, (1688) 12 Bom 460, 
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there is a gift by a legal guardian and the marriage 
rite is duly solemnized, the marriage is irrevoca¬ 
ble, and (2) where the girl Is abducted by fraud or 
force and married and there is no gift either by a 
natural or legal guardian there is a fraud upon the 
policy of the religious oeremony and there is there¬ 
fore no valid religious ceremony. In support of 
the second proposition, we may refer to thedlctum 
of Norman J. in 6 Beng L R 243.^ In that case 
the plaintifi, the mother of the girl, sought to set 
aside her marriage alleging that when the girl 
visited her sister and was staying with her, the 
defendant, the sister’s husband forcibly carried 
the girl away from his house and married her 
without the mother’s consent and without gift 
from anyone. It may also be suggested in support 
of the dictum that what the public law stigma¬ 
tizes as a crime cannot be accepted as the source 
of a legal relation. The third proposition of law 
which is material to the case before us is that 
when the mother of the girl acting as her natural 
guardian in view to her welfare and without fraud 
or force gives away the girl in marriage and the 
marriage rite is duly solemnized, the marriage is 
not to be set aside. This view is supported by 
authority and is sound in principle. 

The learned Judges refer to “a fraud 
upon the policy of the religious ceremony,” 
and this is open to the argument that the 
welfare of the minor is nob material. It is 
the fraud upon the religious ceremony and 
not upon the child herself which counts; 
it is not the welfare of the child which 
matters, but in this same judgment the 
Judges refer to a mother acting with a view 
to the welfare of the child, and it is obvi. 
ous that when force is referred to as some, 
thing which vitiates a marriage, the force 
is against the minor, and there appears no 
authority for the argumenb that if it be 
proved that a mother acting as natural 
guardian and not in the interest of the 
minor but against the interest of a minor 
procured the marriage of the child, the 
doctrine of factum valet would apply, if, for 
instance, the mother married the child to 
the son of a prostitute knowing the child 
would be brought up to prostitution. The 
use of the term “force or fraud” is common 
to all judgments dealing with this question, 
yet its application in practice still affords 
much room for argument. Is the fraud upon 
the religious ceremony as in 14 Mad 316® 
at p. 320, or is the fraud upon the minor 
herself or is the fraud upon the father’s 
rights ? 

In 11 Bom 247^ the Court left undecid¬ 
ed, as unnecessary to be decided, the ques. 
tion whether the Civil Court would set 
aside a marriage if a clear case was estab- 
lished of fraud by both parties intermarry¬ 
ing, on the rights of the father as guardian 
of his daughter for the purpose of marriage. 
In 22 Bom 812® the question of construo- 
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tive fraud upon the father’s rights was dis¬ 
cussed, but was not necessary to be decided. 
There is also in this case before us no force 
or fraud , indeed, neither force nor fraud, 
the lower Courts have found, were pleaded 
or proved. In 53 All 815^^ the Court 
limited its decision, though the judgment 
is a very long one to the question of the 
effect of the absence of consent of father, 
paternal uncle or any other preferential 
male relation and did not express its opi- 
nion on the question of force and fraud. It 
is therefore clear to us that we cannot 
declare this marriage void on the ground 
of force or fraud, and that the plaintiff is 
•entitled to the declaration he prays for. It 
is this declaration the appellant really 
wishes to get set aside, because so long as 
her marriage is binding and in force, she 
cannot remarry. We can also see no reason 
why the plaintiff should be refused a decree 
■for restitution of conjugal rights. 

It is to be noted that in 53 All 815^^ the 
decree for restitution of conjugal rights was 
refused, and we think, subordinate Courts 
in dealing with cases of this nature, should 
bear in mind and give due consideration to 
the anomaly that may arise from enforcing 
Eastern rights by Western remedies. The 
English law as to the marriage of minors 
is widely different from the Hindu law as 
pointed out by Sir Charles Sargent in 11 
Bom 247,^ but a decree for the restitution 
of conjugal rights is an English remedy 
enforced through Courts based upon the 
Eastern pattern. It is an equitable remedy 
and its grant is a matter of judicial dis- 
cretion. It therefore does not necessarily 
follow that a declaration, that a marriage 
is valid, must necessarily be followed by a 
decree for restitution. The finding of the 
Subordinate Judge on Issue 5, that as the 
husband is the lawful guardian of his minor 
wife, he is entitled to require her to live 
with him however young, is not, in our opi¬ 
nion, a correct finding, and in no way to 
be commended or followed. We see how¬ 
ever no reason to refuse the plaintiff the 
decree for restitution of conjugal rights for 
which he asks, the more so that under 
O. 21, B. 32, Civil P. G., as now amended, 
the decree cannot be enforced by detention 
of the wife in prison. The result is, the 
appeal is dismissed with costs. 

d.s./r.k. Appeal dismissed. 


11. Bam Harakh v. Jagamath, (1932) 19 AIK All 
6=133 I 0 289=68 All 816=1931 A Ii J 816. 
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Davis J. 0. and Weston J. 

Dherumal Namomal — Appellant. 

v. 

Tejumal Jkamandas and others — 

Respondents. 

Second appeal No. 38 of 1936, Decided 
on 19th July 1938, against order of Asst. 
Judge, Larkana, D/- 25th May 1935. 

Dekkhan Agriculturists* Relief Act (17 of 
1879), S. 21 — Plea of being agriculturist can 
be raised in execution in spite of provision in 
decree that judgment'debtor would not raise 
such plea. 

It is open to an agrioulturist to plead his status 
in execution. Immunity from arrest accrues from 
his status at the time arrest is sought and even if 
he was not an agriculturist at the time of the 
decree, he may very well be an agriculturist at the 
time the decree is sought to be executed. Although 
a decree cannot be modified at the instance of the 
judgment-debtor who consented to it, it cannot be 
executed in a mode contemplated by it, when that 
mode is contrary to law. [p 161 0 1] 

A compromise in terms of which a decree was 
passed stated that the defendant was not an agri* 
oulturist, nor would he raise the plea of being an 
agriculturist in any execution proceedings of the 
decree. Decree-holder applied for execution of the 
decree by arrest of the judgment’debtor, who 
thereupon pleaded that he was an agrioulturist : 

Held that in spite of the provisions contained in 
the decree it was open to the judgment-debtor to 
raise the plea of being agriculturist in execution 
proceedings : A I B 1935 Bom 433^ Bel. on, 

[P 161 0 1] 

Manghanmal Bhojraj— for Appellants. 

Weston J. — This second appeal raises 
only one point. The appellant was one of 
the judgment-debtors in Suit No. 3330 of 
1932 in the Court of the Joint Sub-Judge* 
Larkana. The decree was passed on acorn- 
promise which contained the following 
passage : 

Defendants are not agriculturists nor will they 
raise a plea of being agricnlturists in any exeou* 
tioQ proceedings of this decree; and if they do so 
it will be deemed to be invalid. 

It appears that the execution was sought 
by arrest of the appellant, who is one of 
the three judgment-debtors in this snit. He 
pleaded agricultural status and consequent 
immunity from arrest. The lower Court 
held that in view of the provision in the 
decree recited above, it was not now open 
to him to raise this plea of agricultural 
status. In appeal this order was confirmed 
by the District Court, Larkana, and it now 
comes in second appeal. The reasoning fol¬ 
lowed by the learned Assistant Judge is 
that the executing Court has no power to 
go behind the decree, or in other words that 
it cannot entertain any objection as to the 
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legality or correctness of the decree. In 
this statement the learned Assistant Judge 
is correct, but he has not considered two 
aspects of the matters before him. In the 
. first place it is open to an agriculturist to 
plead his status in ezecution. Immunity 
from arrest accrues from his status at the 
time arrest is sought and even if he was nut 
an agriculturist at the time of the decree, 
be may very well be an agriculturist at 
the time the decree is sought to be exe¬ 
cuted. In the second place although the 
decree cannot be modified at the instance 
of the judgment-debtor who consented to it 
it is another thing to say that it most be 
executed in a mode contemplated by it, 
whether that mode is in accordance with 
or is contrary to law. The law is definite 
that an agriculturist is immune from arrest. 
The point also is covered by authority in 
37 Bom L R 778^ decided after the ordes 
of the Subordinate Judge was passed in the 
matter now before us. In this Bombay case 
the same point arose and the conclusion is 
summarized in the following paragraph : 

This being so, there is ample authority for 
holding that its mandatory provisions, such as the 
one Contained inS. 21, cannot be whittled away 
by any agreement between a proved agriculturist 
and his creditor; for the effect of holding other* 
wise would be to allow what the statute forbids on 
grounds of public policy—the arrest of an agri* 
culturist judgment'debtor in execution of a money 
decree, and to afford an easy m^ns of evading, 
what was intended to be enforced, in suits between 
(■parties like those in the present case. 

With this view of the matter we are in 
agreement and we hold therefore that the 
, lower Courts were wrong in deciding that 
it is not open to the present appellant to 
raise in execution this plea of agricultural 
status. We must allow the appeal and re. 
mand the case to the original Court in 
order that parties may have an opportunity 
of leading evidence and obtaining the deci¬ 
sion upon this plea raised. The decree, 
holders have not appeared before us and we 
order that costs of the appellant shall be 
■costs in the cause. 

N.S./r.k, Appeal allowed. 


1, Shankerlal Bausilal v. Ragbunathdas Auand* 
ram (1986) 22 A I R Bom 433:=160 I 0 38— 
87 Bom LR 778. 
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FULL BENCH 

Davis J. 0., Lobo and Weston JJ. 

Seoomal Khemchand and others — 

Appellants. 

V. 

Sh. Lahnibai wlo Khiomal and another 

— Respondents. 
First Appeal No. 36 of 1935, Decid04 
on 5th December 1938. Reference by 
Davis J. 0. and Weston J. D/- 28-8.1938. 

(a) Civil P. C. (1908), O. 21. R. 50 (2)- 
Application under O. 21, R. SO (2) U applica¬ 
tion in execution of decree. 

An application for leave to execute a decree 
against a partner under 0. 21, R. 50 (2), Civil 
P. C., is an application in execution of^ a decree 
within the meaning of Art. 182, Limitation Act ; 
Al B 1936 Sind 138, Foil. ; A I R 1930 Sind 
180, held overruled; AIR 1935 Sind 12, Bel. on. 

[P 162 C 1] 

^ (b) Civil P. C. (1908), O. 21, R. 50 (2) 
and (3) and S. 47—Appeal from order under 
O. 21, R. 50 (2) and (3) is chargeable with ad 
valorem court.fee under Art. 1, Sch. 1 and not 
under Art. 11, Scb. 2, Court-fees Act. 

The words “or otherwise*' in 0. 21, Rule SO (3) 
are wide enough to include court-fee payable. 
Therefore, for the purposes of court-fees an order 
under 0. 21, R. 50 (2) and (3), granting leave to 
execute a decree against any person on the ground 
that he is a partner is not an order within the 
provisions of Sec. 47, though an order in execu¬ 
tion of a decree against the firm. Hence an appeal 
from such order falls under Article 1 of Sch. 1, 
Gourt'.fees Act, and not under 01. 6 of Bombay 
Government Notification No. 590 issued under 
S. 35, Court.fees Act, and is Chargeable with ad 
valorem court-fee and not the fee chargeable 
under Art. II of Sch. 2, Court-fees Act '.AIR 
1929 Bom 386, Expl. and Bel. on ; AIR 1933 
Cal 546 ; A I B 1934 hah 958 and AIR 1930 
Sind 255, Bel. on. [P 161 C 2 ; P 163 0 1, 2] 
(c) Civil P. C. (1908), O. 21, R. 50 (2) and 
S. 47—Order under O. 21, R. 50 (2) and S« 47 
—Difference between. 

Difference between an order under 0. 21, R. 50 
(2) and an order under Sec. 47 is that an order 
under S. 47 may be passed by the Court executing 
the decree whereas an order under 0. 21, B, 50 
(2) may be passed only by the Court which passed 
the decree. [P 164 0 1, 2] 

Sunderdaa Jethanand — for Appellants. 
Kundanmal Dayaram— for Respondents. 

OPINION 

Davis J. C, and Lobo J. — Two ques¬ 
tions have been referred to us for our deci¬ 
sion : 

1. Whether an application for leave to exeoufe 
a decree against a partner under O. 21, R. 60 (2), 
Civil P. 0., is an application in execution of a 
decree ? 

2. Whether the co.urt-fee payable on an appeal 
from an order under O. 21. R. 50 (2), Civil P. 0., 
is an ad valorem fee or fixed fee under Ait. 11 of 
^oh. 2 to the Couet-fees Act ? 

. Bo far as the first question is concerned, 

we think there is no doubt that it must he 


1939 3/21 & 22 



162 Sind 


Seoomal Khemchand V. Lahnibai (FB) A. I. B. 


answered in the affirmative. There is now 
a decision of a Bench of this Court that so 
far as the question of limitation is concern, 
ed, an application for leave to execute a 
decree against a partner under O. 21, Buie 
50 (2), Civil P. C., is an application in 
execution of the decree against the partner¬ 
ship, and though in 24 S L E 132^ a 
Judge of this Court was of the opinion, the 
question being then res Integra, that an 
application under 0. 21, E. 50 (2), Civil 
P. C., cannot by any stretch of imagina¬ 
tion be treated as an application under 
Art. 182, Limitation Act,” another Judge of 
this Court in a later case, 29 S L R 236,^ 
gave very good reasons why it could be so 
treated following the judgments of the 
High Courts of Lahore and Bombay to 
that effect. It seems unnecessary to add 
anything further to the judgment of a 
Bench of this Court in 30 S L E 88,® 
which must now be considered the law of 
'this province on this particular point. But 
this still leaves the second question refer, 
red to us to be decided. It does not follow 
that because an application under O. 21, 
E. 50 (2), Civil P. 0., is an application in 
execution within the meaning of Art. 182, 
Limitation Act, an appeal from an order on 
such an application falls within the provi¬ 
sions of Cl. 5 of the Notification of the 
Government of Bombay made under S. 35, 
Court-fees Act, 7 of 1870. This clause 
directs that the fees chargeable on appeals 
from orders under S. 47, Civil P. C., shall 
be limited to the amounts chargeable under 
Art. 11 of Sch. 2. If however the words of 
O. 21, R. 50 (3), Civil P. 0., are such as to 
exclude an order made under E. 50 from 
the provisions of Sec. 47, and to keep it 
within itself, then though for the purpose 
of limitation an application made under 
O. 21, R. 60 (2). Civil P. 0.. is an applica¬ 
tion in execution falling within Art. 182, 
Limitation Act, it may not be an applica. 
tion in execution under S. 47, for the pur¬ 
pose of court.fees. Now, the material parts 
of R. 60 of O. 21, Civil P. C., are sub-rules 
(2) and (3). These are as follows : 

(2) Where the decree-holder claims to be entitl¬ 
ed to cause the decree to be executed against any 

1. Vishinji Goverdhandas v. Vassumal Wadhu- 

Mai. (1930) 17 A I R Sind 180=122 I 0 392 

=24 SLR 132. 

2. Noorbhoy Jafferji v. Ghulamali Noorbhoy, 

(1936) 22 A I R Sind 12=154 I 0 339=29 

SLR 236. 

S. Eisbinchand Butamal v. Dhaniram Jamna- 

das, (1936) 23 A I R Sind 138=164 1 0 1011 

=30 S L u 68. 


person other than such a person as is referred to* 
in sub-r. (1), Cls. (b) and (o), as being a partner 
in the firm, he may apply to the Court which, 
passed the decree for leave, or, where such liabi¬ 
lity is disputed, may order that the liability of 
such person be tried and determined in any 
manner in which any issue in a suit may be tried' 
and determined. 

(8) Where the liability of any person has been- 
tried and determined under sub>r. (2), the order- 
made thereon shall have the same force and be 
subject to the same conditions as to appeal or 
otherwise as if it were a decree. 

And the most material words for the- 
purpose of our decision are the following, 
words in aub-r. (3), namely, “the order 
made thereon shall have the same force- 
and be subject to the same conditions as to^ 
appeal or otherwise as if it were a decree,” 
for, if the words mean that in the matter 
court-fees, an appeal against an order is to 
be treated as an appeal against a decree, as- 
distinct from an appeal against an order in 
'execution, then Art. 1 of Sch. 1 is the 
Article applicable, and an ad valorem fee is- 
payable, and not the fee chargeable un^er 
Art. 11 of Sch. 2. It is to be noted that aa 
appeal against an order in execution does 
not by means of the order of Government 
under S. 35, Court.fees Act, change its- 
nature and become an appeal within the- 
meaning of Art. 11. Art. 11 relates to a 
“memorandum of appeal when the appeal 
is not from a decree or an order having the 
force of a decree,” and an appeal against an 
order in execution under 8. 47, Civil P. C., 
is by the definition of decree in S. 2 itself 
an appeal against a decree. Clause 6 of the 
Government Notification merely provides 
that in certain cases appeals from orders- 
which are decrees shall pay the fee charge, 
able upon appeals against orders which ar& 
not decrees or orders which have not the- 
force of a decree. Art. 11 is merely men. 
tioned to identify the amonut of the fee 
chargeable. The fact then that an order 
under O. 21, Rule 50 (2), Civil P. C., is by 
the provisions of sub-r. (3) to be treated 
as if it were a decree, does not of itself 
exclude the application of Clause 5 of the 
Government Notification, for this applies to 
appeals against orders under Sec. 47, Civil 
P. C., and such orders are decrees by reason 
of the definition of “decree" in Sec. 2. If 
therefore an order under O. 21, R. 50 (2), 
Civil P. C., is an order under S. 47, Civil 
P. C., Cl. 5 of the Government Notification, 
will apply. 

We have held that an order under 0. 21^ 
E. 50 (2), Civil P. C., is an order in execu¬ 
tion of a decree against the firm, but S. 47|. 
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Civil P. 0., applies only to questions arising 
between the parties to the suit in which 
the decree was passed or their legal repre¬ 
sentatives, and, indeed, sub-s. (3) of 8. 47, 
Civil P. 0., itself provides that the ques¬ 
tion whether a person is the representa¬ 
tive of a party shall be determined under 
that Section, but there is no similar provi¬ 
sion when the question is whether a person 
is a partner within the meaning of 0. 21, 
B. 50, Civil P. 0. There is an Explanation 
to S. 47, Civil P. 0., dealing with the case 
of a plaintiff where a suit has been dis¬ 
missed, or a defendant against whom a suit 
has been dismissed. Moreover, under sub- 
8. (2) of Sec. 47, Civil P. C., provision is 
made for the payment of additional court- 
fees when the proceeding under the Section 
is treated as a suit, and clearly in such a 
case Cl. 5 of the Government Notification 
will not apply. Now, in sub-r. (2) of E. 50, 

O. 21, Civil P. C., it is provided that the 
issue whether a person is or is not a partner 
is to be tried in the same way as an issue 
in a suit, and under sub-r. (3) the order 
made is to have the same force and be 
subject to the same conditions as to appeal 
or otherwise as if it were a decree. The 
words '*or otherwise” are clearly wide 
enough to include the court-fee payable, 
and if such an order were intended by the 
Legislature to be within S. 47, Civil P. 0., 
it would be unnecessary to give it the same 
force as a decree. It would be a decree by 
reason of the definition of decree in S. 2, 
Civil P. C, My conclusion therefore is that 
an order under 0.21, R. 50 (2) and (3), Civil 

P. C., is nob an order within the provisions 
of Sec. 47, Civil P. 0., though an order in 
execution of the decree against the firm. 
This is the opinion of a Judge of the Bom¬ 
bay Hiffh Court in 31 Bom L R 995* at 
page 997. Bangnekar J. said : 

Bat it is to be remembered that the definition 
of a decree inclndes an order made within Beo. 47, 
Civil P. 0., and orders under that Section are 
deoxees and are appealable under Seo. 100 of the 
Code, Is this then an order nnder Seo. 47, Civil 
P. 0. ? It is important to note that all orders in 
execution proceedings are not appealable. As re¬ 
gards appeals, orders in execution proceedings may 
be divided into two classes: (1) orders under 8. 47, 
and (3) other orders in execution proceedings ; 
these again may be subdivided into two classes : 
(i) those which ate declared to be appealable under 
S. 104, Civil P. 0., and (ii) those which are not 
so declared and therefore non-appealable. 0. 21, 
B. 50, sub-r. (3), runs as. follows : ‘Where the 
liability of any person has been tried and deter- 

*4. Kanji Shlvji v- VasTnjl Shivjl A Co., (1929) 16 
AIB Bom 886==1201 C 883=53 Bom 839= 
81 Bom L B 996. 


mined under sub-r. (2), the order made thereon 
shall have the same force and be subject to the 
same conditions as to appeal or otherwise as if it 
were a decree.’ But for the words 'be subject to 
the same conditions as to appeal or otherwise as if 
it were a decree' in this sub-rule 1 should have 
bad no difficulty in holding that an order under 
this rule giving leave to a decree-holder to issue 
execution against a person on the ground that he 
is a partner is an order under Seo. 47 of the Code 
inasmuch as it is an order which determines the 
liability of that person to satisfy the decree on the 
ground of his being a partner within the meaning 
of S. 47 of the Code. But my duty is to consider 
the plain meaning of the words used in the Buie 
itself. If it was the intentioli of the Legislature to 
make an order made under 0. 21, B. 60, sub-r. (2) 
to be an order within S. 47, .Civil P. 0., it was not 
necessary at all to use the words which are osed in 
sub-r. (3) of that Buie to which 1 have already 
referred. These words give no power to turn the 
order into a decree. They give to the order the 
status as a decree for the purpose of appeal and of 
enforcement but leave it what it was before, 
namely an order. I therefore bold that an order 
granting leave to execute a decree against any per¬ 
son on the ground that he is partner, made under 
0. 21, B. 50, sub-ir. (2) and (3), is not a decree; 
and therefore Art. 164 would not apply and the 
present application is not barred by the law of 
limitation. 1 have come to this conclusion not 
without considerable hesitation, and, as similar 
questions are likely to arise in future particularly 
in a city like' Bombay, X would be glad if an 
attempt (s made to obtain an opinion of the 
Appeal Court on the point. 

A Judge o£ the Calcutta High. Court in 
60 Cal 530^ was of the opinion that an 
appeal against an order under O. 21, R. 50 
(2) and (3), Civil P. C., had to pay an ad 
valorem fee. This was also the opinion of 
two Judges of the Lahore High Court in 
AIR 1934 Lah 958.® In both these Pro- 
vinces a Government Notification contain- 
ing a provision similar to Clause 5 of the 
Bombay Government Notification is in 
force. We think therefore that the answer 
to the second question referred to us must 
be that an ad valorem fee is chargeable. 

Weston J.—The two questions referred 
to are (l) whether an application for leave 
to execute a decree against a partner under 
0. 21, R. 50 (2) is an application in execu¬ 
tion of a decree; and (2) whether the court- 
fee payable in an appeal from an order 
under 0. 21, Rule 50 (2) is an ad valorem 
fee or the fixed fee under Art. 11, Sch. 2 to 
the Gourt-fees Act. The first question was 
decided by a Bench of this Court in 30 
SLR 88,^ where it was held that an 

6. Bhutuath Ta v. Barendranath Bhattaoharya, 
(1988) 20 A IB Oal 646=146 I 0 128=60 Cal 
630=87 OWN 2-27. 

6. Jugal Eishore Gulab Singh y. Dina Nath Slrl 
Bam, (1934) 21 A IB Lah 968=156 10 689 
=16 Lah 893=36 P L B 666. 
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application under 0. 21, B. 50, is an appli¬ 
cation in execution of the decree. I agree 
^ith the views expressed in the judgment of 
the learned Judicial Commissioner in that 
case and have no further remarks to make. 
The second question depends upon whether 
the order on an application under O. 21, 

R. 50 (2) is an order under S. 47, Civil 
P. C., or is not such an order. For if it is, 
then Order No. 590 dated 16th September 
1921 of the Government of Bombay under 

S. 35, Court.fees Act, applies which directs 
that fees chargeable in appeals from orders 
under S. 47, Civil P. G., shall be limited 
to the amounts chargeable under Art. 11, 
Sch. 2. In 25 S L R 25^ it was held by a 
Bench of this Court that an appeal against 
an order passed under 0. 21, Rule 50 (2), 
requires an ad valorem duty and it appears 
to have been assumed in this case that 
such an order is not an order falling within 
S. 47, Civil P. 0. In a Bombay case, 31 
Bom L R 995,^ Rangnekar J. held that an 
order under O. 21, R. 50 (2) is not an 
order under S. 47, Civil P, C. As remarked 
in the judgment of this case all orders in 
execution are not appealable'; whereas all 
orders under S. 47 are appealable as an 
order under S. 47 is included in the defini¬ 
tion of a decree in S. 2 (2), Civil P. C. 

Orders in execution not under S. 47, may 
be appealable under S. 104, Civil P. C., 
Cl. (i), S. 104 provides that appeals against 
orders not provided for by preceding clauses 
of the Section shall lie only where an appeal 
is expressly allowed by rules. General pro¬ 
vision is made in O. 43, Rule 1 for appeal 
against orders and orders in execution 
which are appealable not as orders under 
S. 47 but by express provision in O. 43, 
R. 1, are orders under O. 21, B. 34 on an 
objection to a draft wherein a decree is 
for the execution of a document, and also 
orders made under 0. 21, R. 92 setting 
aside or refusing to set aside a sale. An 
order under 0. 21, R. 50 (2), is not made 
appealable by O. 43, Rule 1 but by O. 21, 
R. 60 (3) itself which provides that an 
order made under Cl. (2) shall have the 
same force and be subject to the same con. 
ditions as to appeal or otherwise as if it 
were a decree, A minor point of difference 
between an order under 0. 21, R. 50 (2) 
and an order under S. 47 is that an order 
under S. 47 may be passed by the Court 
executing the decree whereas an order under 

7. Punjab National Bank Ltd. v. Banchoredas 

Gordhandas, (1980) 17 A I R Sind 255=127 

I 0 704=26 S L R 25. 
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0. 21, R. 60 (2) may be passed only by the 
Court which passed the decree. I do not 
think there is any real difficulty in holding 
as was held by Rangnekar J. in the Bombay 
case, (31 Bom L R 995*) already quoted, that 
every order in execution is nob necessarily 
an order under S. 47. The two examples 
already mentioned under Er. 34 and 92 of 
O. 21 clearly were not intended to fall 
under S. 47. For, they are appealable under 
O. 43, R. 1 and by reason of S. 104 (2) no 
second appeal will lie; while against an 
order under S. 47 a second appeal will lie 
on the grounds provided in S. 100. In S. 47 
it has been considered necessary to make 
express provision that the determination 
whether a person is or is not a representa- 
tive of a party is a question to be decided 
under th&t Section. But the Legislature has 
nob included within S. 47 the determina¬ 
tion provided for in 0. 21, R. 60 (2); but on 
the contrary has made separate provision 
for it in that Rule with separate provision 
for appeal on the order passed. In these cir¬ 
cumstances I consider that an order under 
O. 21, E. 60 (2) does not fall within S. 47, 
It follows therefore that under existing 
orders issued under S. 35, Court-fees Act, 
an ad valorem stamp is necessary on an 
appeal made under O. 21, R. 50 (3), Civil 
Procedure Code. 

N.s./r.k. Answer accordingly. 
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Davis J. 0. and Weston J. 

Jot Narain Thakur Parsad 
Applicant. 

V. 

Emperor. 

Criminal Eevn. Appln. No. 223 of 1938, 
Decided on 2l8t October 1938. 

^Criminal P. C. (1898), Sec. 195 (!)(*)— 
Falte information given to Sub-Inspector — 
Complaint filed by bis successor in office is 
valid. 

The proper eonstruotion of the words " pablio 
servant concerned” in S. 196 (1) (a) is the pablio 
servant holding for the time being the office held 
by the public servant to whom the false informa* 
tion was given. The complaint filed by the succes¬ 
sor in office of Sub-Inspector to whom false 
information was given is therefore a valid com* 
plaint under Sec. 195 (1) (a) ; 34 Cal 561 CFS), 
Hel.on. CP 166 0 2] 

Kishenchand J. Bijlani— for Applicant. 

Partabrai D. Punwani, Advocate General 

— for the Crown. 
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Weston J. — Present applicant made a 
oomplaint on 6th August 1937 to SuK 
Inspector Mahomedali at the Bagdad! 
Police Station that Es. 20 had been stolen 
from his bouse, and one Mahes was accused 
by him of having committed the theft. 
Sub-Inspector Mahomedali investigated the 
case, came to the conclusion that the com¬ 
plaint was false and applied for and obtain¬ 
ed *E’ summary. Sanction to prosecute the 
applicant was also asked for, but when tha 
sanction was obtained Sub-Inspector Maho¬ 
medali was no longer at the Bagdadi Police 
Station, as he had been transferred, and 
the complaint under Sec. 182, I. P. 0., was 
filed by his successor in the Court of the 
Additional City Magistrate, Karachi. 

It was represented on behalf of the appli¬ 
cant in the Magistrate’s Court that under 
S. 195 (i)(a),CriminalP.O.,th 0 Court could 
not take cognizance of the case except on the 
complaint of Sub-Inspeotor Mahomedali 
himself or of a public servant to whom Sub- 
Inspector Mahomedali was subordinate. The 
Additional City Magistrate overruled the 
contention holding that the successor in 
oflSce of Sub-Inspector Mahomedali is the 
public servant concerned” contemplated by 
S. 195 (i) (a). Applicant now comes to this 
Court and asks us bo quash the proceedings 
before the Magistrate on the same ground 
as was urged before the Magistrate, Sec. 
195 (i) (a) reads as follows : 

No Court) shall take cognizance (a) of any 
offence punishable under Secs. 172 to 188,1. P. 0. 
except on the complaint in writing of the public 
servant concerned, or of some other public servant 
to whom be is sutordinate. 


It is urged by Mr. Kishenchand for the 
applicant that cower to file a complaint as 
given by Cl, (a) is personal to the public 
servant and cannot be exercised by his sue- 
oessor. are not able to accept this con¬ 
tention. Ola. (b) and (c) of S. 195 (i) deal 
with offences committed in, or in relation 
to, proceedings in a Court, and it has been 
held that in these eases the authority to 
file a complaint is the officer constituting 
such Court at the time the complaint is 
made, whether he is the officer constitut¬ 
ing the Court at the time the offence was 
committed or not: 34 Cal 661.'^ It is of 
course true that in the case of a Court we 
have Sec. 569, Criminal P. 0., which lays 


down : 

(1) Subleot to the other provfalonB of this Code 
the powers an d duties of a Judge, or Magistrate 

1 . Bean Singh ▼. Empotor, (1907) 84 Cal 661=6 
? 898=^piiJ 6Q8=li C W N 688 (PB). 


may be exercised or performed by his successor in 
office. 

But we do not think that there is any 
difficulty in construing the words public 
servant concerned' in 01. (a) of Sec. 196 (i) 
80 as to place a public servant in a posi¬ 
tion similar to that of a Court exercising 
powers under Cls. (b) and (c) of 8. 195 (i). 
Criminal P. 0. There appears to be no 
decided case on the point, but apart from 
considerations of obvious convenience and 
expediency, we think that a clear indica¬ 
tion of the intention of the Legislature is 
afforded by the last few words of Cl. (a). 
These provide that a complaint may be 
made nob only by the public servant con¬ 
cerned but by some other public servant 
to whom he is subordinate. It seems to us 
significant that the words used are nob 
**some other public servant to whom at the 
time of the offence he (the public servant 
concerned) was subordinate.” 

On the view urged by Mr. Kishenchand 
if "the public servant concerned” dies or 
retires there is no public servant to whom 
he is subordinate and therefore it would 
not be possible for any complaint to be filed 
even though the offence were gross and 
palpable. Again if the public servant con. 
cerned is transferred, as in the present 
case, then according to Mr. Kishenchand’s 
view the superior public servant competent 
to file the complaint is nob the Inspector, 
Deputy Superintendent of Police or higher 
officer with jurisdiction over the Bag¬ 
dadi Police Station but a police officer in 
another district who has no concern with 
the Bagdadi Police Station. We think 
therefore that the proper construction 
of ‘public servant concerned’ is the public 
servant holding for the time being the 
office held by the public servant to whom 
the false information was given. The 
complaint filed by the successor in office 
of Sub-Inspector Mahomedali therefore 
was a valid complaint under 01. (a) and 
the present application must fail. Order 
accordingly. 

d.s./b.k. Application dismissed. 
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Davis J. 0. and Dadiba 0. Mehta J. 

Mirza Adamkhan — Applicant. 

V. 

Tikamdas Wadhumal and another — 

Opponents. 

Civil Revn. Applns. Nos. 9 and 17 of 1936, 
Decided on 20th May 1938, from order of 
Judge, Small Cause Court, Karachi. . 
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Karachi City Municipal Act (17 of 1933), 
Ss. 16 and 17 — Tribunals constituted under 
new Act are special —Questions determined by 
Judges are as persona designate and not as 
Courts. 

Where new tribunals are constituted to deter¬ 
mine new questions under new Acts, the tribunals 
60 constituted by and for the purpose of those 
Acts, unless the contrary is expressly enacted or 
necessarily implied, are special tribunals and the 
Judges when they are named are named as persona 
designata and not as Court. Therefore when the 
Judge of the Karachi Small Cause Court acts under 
Ss. 16 and 17 he acts as a persona designata and 
not as a Court, [P 166 C 2 ; P 167 C 1) 

H. T. Raymond (in No. 9) and Fateh- 
chand Assudomal (in No. 17) — for 
Applicant, 

Kimatrai B. (in No. 9) and Khanchand 
Gopaldas and Bipchand Chandumal 
(in No. 17) — for Opponents. 

Davis J. C. — We have here before us 
two applications in revision purporting to 
fall under S. 115, Civil P. C., against 
two orders of the Judge of the Karachi 
Small Cause Court — one made under 
Sec. 16, City of Karachi Municipal Act, 
1933, in which he dismissed the petition of 
the present applicant, Mirza Adamkhan 
against one Tikamdas Wadhumal, on the 
ground that the said Tikamdas Wadhumal 
was disqualiBed for being a Municipal 
Councillor ; while the other application 
was by the same Mirza Adamkhan against 
the Municipal Corporation, Karachi, under 
Sec. 17 (l), Municipal Act, on the ground 
that the Chief Officer of the Corporation 
had wrongly rejected his nomination paper. 
In the one case this petition was dismissed, 
in the other case it was allowed. 

But we are not at present concerned 
with the success or failure of these peti¬ 
tions ; we are concerned only with the 
question as to whether, when the Judge of 
the Karachi Small Cause Court acted 
under Ss. 16 and 17 he acted as a persona 
designata or as a Court. Now, there is a 
long series of decisions to the effect that 
when by an Act of the Legislature a new 
authority is constituted for the purpose of 
determining questions concerning rights 
which are in themselves the creation of 
that same Act and the Judge or presiding 
officer of the Court, as distinct from the 
Court itself, is directed to perform the 
functions of the newly created authority, 
then it must be presumed, unless the con¬ 
trary is expressly enacted or necessarily 
implied, the intention of the Legislature 
was that the Judge or presiding officer 
should perform those functions as persona 
designata and not as a Court, and it was 


!ikamdas (Davis J, G.) A. I. R, 

relying to a large extent upon Bombay 
decisions to this effect that the High Court 
in Rangoon held that the Chief Judge of 
the Rangoon Small Cause Court acting 
under Sections almost identical in wording 
with the Sections of the Karachi Small 
Cause Courts Act, which we are now inter, 
preting, acted as a persona designata and 
not as a Court. It is true that the Judges 
of the Rangoon High Court found in the 
fsase before them that the presumption to 
which we have referred was strengthened 
by the fact that in the Court of Small 
Causes of Rangoon there was more than 
one Judge and that as the Chief Judge had 
been named in the Act from among other 
Judges, so he was a persona designata. 
Clearly, such a difference dependent upon 
the^ number of Judges in the Court is not 
decisive and was merely one item in the 
case to which the Judges referred as 
strengthening the presumption that already 
existed. 

Moreover, Ss. 16 and 17 must be read 
with S. 251, Municipal Act, which provides 
that the Judge of the Karachi Small Cause 
Court may exercise for the purpose of any 
appeal or inquiry or proceeding powers con¬ 
ferred on him by the Code of Civil Pro¬ 
cedure or by the Provincial Small Cause 
Courts Act, and it is clear that if the Judge 
of the Karachi Small Cause Court was 
acting under Ss. 16 and 17 of the Act nob 
as a persona designata but as a Court, a 
conferment upon him of the powers which 
his Court possesses would have been 
unnecessary. We see therefore no reason 
why we should presume that the Legis¬ 
lature in this case departed from the long 
established practice, whereby matters in 
dispute in elections which require prompt 
disposal are decided by Judges, it is true, 
but not by Courts. The procedure of Courts 
though doubtless dignified, is often slow 
and might cause in such disputes such 
delay as would render the decisions infruo- 
tuous or make municipal government very 
difficult if not impossible. 

It is true that there is not in Ss. 16 and 
17, City of Karachi Municipal Act, those 
words which occur in sub-s. 2 of S. 20 of 
Bombay Act 3 of 1901 or sub-s. 2 of S. 19 
of Act 6 of 1925, empowering the Govern¬ 
ment or the Governor in Council to appoint 
and name Judges who are to enquire into 
election disputes. But while the existence 
of such words may exclude some matter 
from debate or in argument, their absencei 
does nob appear to us to affect the general! 
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principle to 'wbioh have referred in 
the beginning of this judgment, that is, 
that -where new tribunals are constituted 
to determine new questions under new Acts, 
the tribunals so constituted by and for the 
purpose of those Acts, unless the contrary 
is expressly enacted or necessarily implied, 
are special tribunals and the Judges when 
they are named are named as persona 
designata and not as Court. We think 
therefore that in neither of the cases now 
sought to be brought before us have we 
any power to interfere under S. 115, Civil 
P. C., and we dismiss them accordingly. 

B.D./e.k. Petitions dismissed. 


A. 1. R. 1939 Sind 167 

Davis J. C. and Weston J. 
Smt. Jasoda Lekhraj and others 

Applicants 



Emperor. 

Criminal Revn. Appln. No. 289 of 1938, 
'Decided on 2lBt November 1938. 

(a) Criminal P. C. (1898), Si. 112 and 439— 
^Magistrate applying powers under Sec. 112 
equally to wrong-doer® at well as to wronged 
— High Court would interfere in revision. 

High Court is always very unwilling to inter- 
'fete in the case of orders passed under the preven- 
■tive Sections of the Criminal Procedure Code. 
These orders are largely of an administrative 
nature; but these orders, though largely of an ad- 
-ministrative nature, have a legal basis, and if it is 
clear that an order under 8. 112 has no legal basis 
.and that the Magistrate has proceeded upon a 
wrong legal principle, applying equally to the 
wrong-doers as well as to the wronged, the wide 
ipowers conferred upon him by the law for the 
.restraint of the wrong-doers and for the protection 
-of the wronged, High Court is bound to interfere. 

[P 168 0 1] 


(b) Criminal P. C. (1898), S®. 112 and 107— 
Idow far order under S. 112 can exceed infer- 
.mation given under S. 107 (Quare). 

It is doubtful how far an order under See, 112, 
Criminal P. C., can properly exceed the informa- 
-tion given under S. 107. (P 168 0 2) 

(c) Xriminal P. C. (1898), S. 107—‘Wrongful 
act’ — S. 107 is to be applied against wrong¬ 
doers and not also against wronged—Magistrate 
binder Sec. 107 cannot take action to prevent 
.lawful acts which may result in breach of 
peace owing to wrongful acU of others. 

The word “wrongful” in 8. 107 mustmeansome- 
thing more than wrongful in the opinion of the 
Magistrate, and “wrongful act” must mean some 
act wrongful according to some law. See. 107 can. 
■not be intended to authorize a Magistrate to take 
•action to prevent lawful acts which may result In 
a breach of the peace because of the wrongful or 
•nnlawful acts of others. Sep. 107 is intended to be 
applied against the wrong.doers and not also 
against the wronged. It was never the intention of 
•the Section that the wrong-doers and the wronged 
ahoold be classed togethb as wrong-doera and 
made the anbiects oi a common complaint and 


common action. The collection or the acquiescing 
of collection of women for the purpose of religious 
instcuotion.disoourBeoEsongs, the meeting together 
of ni6u and woman for a joint satsang or maating 
is no offence under the law, nor is the education 
of children; and the Magistrate cannot take action 
to prevent such lawful act even though it would 
result in a breach of peace because of the wrongful 
acts of others : 32 All 571i A J B 1913 Mad 51/ 
Si Cal 935; AIR 1926 Lah 683 and A I B 1931 
Lah 191, Bel. on: (1883) 9 Q B D S08, Applied, 

tP 169 0 1,2; P 170 0 1) 

(d)CriminalP. C. (1898), Sec. 144— Even 
under Sec. 144 Magistrate’s action should 
be directed rather against wrong-doer® than 
wronged (Obiter), 

Even in the case of an order in an emergency 
under S. 144, the Magistrate’s action should be 
directed rather against the wrong-doers than the 
wronged, though the nature of the emergency may 
make it necessary for a time, in the public inte¬ 
rest, to interfere with the lawful exercise of pri¬ 
vate rights : 6 Mad 203, Bel. on, [P 169 0 2) 

P. S. Shahani — for Applicants. 

Parfcabrai D. Punwani, Advocate-General 

— for the Crown, 

Davis J. C, — This is an application in 
revision asking this Court to quash pro- 
ceedings pending on an order passed by 
the City and Bub.Divisional Magistrate, 
Hyderabad, under Sec. 112, Criminal P. 0., 
calling upon the five applicants, three of 
whom are women, to show cause why they 
should not be bound down for six months 
to keep the peace and restrained from 
holding joint satsangs or meeting of males 
and females during the pendency of these 
proceedings. It is common ground that the 
proceedings are connected with the activi¬ 
ties of one of the applicants, Bhai Lekhraj 
Khubeband, who has founded two houses 
known as *'Om Mandli” and Om Nivas.** 
The applicants claim that the movement 
is entirely good; they seek to ameliorate 
the condition of women in Sind, parti¬ 
cularly in the Bhaibund community and to 
spread religious knowledge and its influence 
for good among persons of both sexes by 
means of religious discourses and bhajans 
or religious songs in meetings known as 
satsangs. In “Om Nivas’* children of from 
four to twelve years of age are housed and 
fed and taught in the same spirit of religion 
as that in which the parent institution of 
“Om Mandli" is conducted. This movement 
as is the not uncommon fate of a new 
movement, met with disapproval and 
opposition, particularly, it is alleged, from 
the guardians and relations of the “women 
and girls and other children,** in the words 
of the complaint, under Sec. 107, Criminal 
P. C., who went to the “Om Mandli" and 
“Om Nivas" against their -vTishes. This 
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disapproval and opposition found expression, 
it is alleged, in obstruction and vvrongful 
restraint by picketeers under the leadership 
of Bapo Kishinchand, named also as a 
disturber of the public peace, with four 
companions, and the five applicants in the 
complaint made by the City Police Inspector 
of Hyderabad under the orders of the Dis¬ 
trict ilagistrate on 16th August 1938. 

Now, this Court is always very unwilling 
jto interfere in the case of orders passed 
under the preventive Sections of the Cri- 
minal Procedure Code. These orders are 
largely of an administrative nature; they 
are concerned with the maintenance of the 
public peace and the prevention of breaches 
of the public peace for the maintenance of 
which the District Magistrate is responsi¬ 
ble, and the needs of which he, as the 
responsible officer on the spot, is presuma¬ 
bly in the best position to know; but these 
orders, though largely of an administrative 
nature, have a legal basis, and if it is clear 
that an order under Sec. 112 has no legal 
basis, and that the learned District Magis¬ 
trate has proceeded upon a wrong legal prin- 
ciple applying equally to the wrong-doers as 
well as to the wronged the wide powers con¬ 
ferred upon him by the law for the restraint 
of the wrong.doers and for the protection 
of the wronged, this Court is bound to 
interfere, and we think that this is the 
case here. Now an order under S. 112, Cri¬ 
minal P. C., is dependent upon the provi¬ 
sions of S. 107, Criminal P. C. S. 112 
refers to a Magistrate acting under S. 107, 
and S. 107 permits a Magistrate to act 
when he is informed 

that any person is likely to commit a breach of 
the peace or disturb the public tranquillity or to 
do any wrongful act that may probably occasion a 
breach of the peace or disturb the public tranquil¬ 
lity, and in the Magistrate’s opinion there is suffi¬ 
cient ground for proceeding. 

The information given to the City and 
Sub.Divisional Magistrate of Hyderabad is 
contained in a complaint under Sec, 107 
given by the City Police Inspector under 
the orders of the District Magistrate, and 
the complaint is made against two sets of 
five persons. Presumably, the District 
Magistrate considered both parties equally 
to blame, but while it is clear from the 
wording of the complaint itself that the 
picketeers Bapo Kishichand and his four 
companions can be said to be guilty of 
wrongful acts, which may probably occa- 
sion a breach of the peace and disturb the 
public tranquillity, for. it is stated in the 
complaint or information that they are 


causing obstruction and wrongful restraint' 
to persons visiting the “Om Nivas” and 
that members of the **Om Mandli” were- 
prevented from entering the "Om Nivas", 
it is not clear of what wrongful acts within 
the meaning of S. 107, Criminal P, C , the- 
members of the “Om Mandli”, Bhai Lekh- 
raj and his four companions, are guilty. 
Clearly they are not guilty of wrongful acts 
merely because they are the victims of the- 
wrongful acts of others. 

The learned Advocate.General admits 
that the carrying on of satsangs or meet¬ 
ings within the Om Mandli” and “Om 
Nivas”, private properties, is not a wrong¬ 
ful act, but he argues that Bhai Lekhraj 
and his companions in charge of the “Om 
Mandli” and '^Om Nivas” are guilty of 
wrongful acts “owing to women and girls- 
and other children going there against the 
wishes of their guardians and other rela¬ 
tions,” and be points to the order under 
S. 112, Criminal P. C., passed by the learn¬ 
ed Magistrate on the complaint or infor. 
mation under S, 107, Criminal P. C., inv 
which the five applicants are charged that: 

You are almost every day collectiog or acquiesc* 
iog iu the collecbioa of women, girls and other 
children in the houses known as “Om Mandli”^ 
and “Om Nivas” or allowing them to come and 
stay there against the wishes of their husbands, 
guardians and other near male relatives interested: 
in them. 

And it is further stated : 

That by such wrongful act you are causing sucbr 
unrest, enmity or resentment in the town of 
Hyderabad as to make or immediately likely to- 
occasion disturbance of the public tranquillity and 
breaches of the public peace. 

It is doubtful how far an order under 
S. 112, Criminal P. G. , can properly exceed 
the information given under S. 107, Crimi¬ 
nal P. 0., but, presuming the District 
Magistrate intended the City Police In¬ 
spector to say that which is stated as the- 
information in the order under S. 112, Cri¬ 
minal P. C., it is difficult to see what 
wrongful act within the meaning of S. 107,. 
Criminal P. 0., the applicants are charged 
with. The learned Advocate-General said 
that neither the complaint under S. 107 
nor the order under S. 112, Criminal P. C., 
are happily drafted. We agree, but we do 
not think it is through lack of care. Oar 
opinion is that the complaint and the order 
are carefully drafted to put the case against 
the applicants at its highest, and that they 
fail to carry conviction or disclose any 
satisfactory cause for action under S. 107, 
Criminal P. G., because the Section is being: 
turned to a purpose for which it was nofc 
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intended, that is to say to prevent not 
acts which are wrongful in the eye of the 
law but acts which are wrongful in the 
eyes of the District Magistrate. 

Now, it is clear that the word “wrong, 
ful'* in S. 107, Orimioal P. 0., must mean 
something more than wrongful in the opi¬ 
nion of the District Magistrate, and it 
appears to us that ‘ wrongful act” must 
mean some act wrongful according to some 
law. S. 107, Criminal P. C., cannot be 
intended to authorize a Magistrate to take 
action to prevent lawful acts which may 
result in a breach of the peace because of 
the wrongful or unlawful acts of others : 

32 All 571,' 25 I C 989." 34 Cal 935," 
7 Lah 482“* and 12 Lah 457.® Clearly, the 
purpose of the Section is to allow the law- 
abiding to follow their lawful avocations 
in peace and to prevent the law-breakers 
from their committing wrongful acts. The 
learned Advocate-General was constrained 
to admit that “wrongful” in S. 107, Cri¬ 
minal P. C., must mean something wrong 
in law, bub he said that although it could 
not be wrong in law for adult women to 
attend a satsang without their husbands’ 
consent or even against their wishes, yet it 
is clear, reading the complaint and order, 
that the charge is that the five applicants 
committed some offence in the case of the 
girls and children; they enticed minors 
from the guardianship of their parents, 
that is they kidnapped them from lawful 
guardianship. There is no suggetion here 
that girls are enticed for immoral purposes 
so as to attract any of the provisions of the 
Penal Code. But we think that if it were the 
case of the District Magistrate that girls 
and other children were kidnapped or 
enticed away, he would have said so, and, 
in our opinion, the case against the five 
applicants is purposely left vague because 
the weakness of the case against them in 
law is appreciated either by the learned 
District Magistrate or bis legal advisers. 

We cannot agree that “wrongful act” in 


1. Emperor v. Muhammad Yaqub, (1910) 32 All 
671=6 I 0 464=7 A L J 649. 

2. In re Deslkachari, (1915) 2 A IR Mad 81=26 

I C 989=16 Or L J 661. 

3. Pindayal Mozumdar v. Emperor, (1907) 34 

Oal 935=11 OWN 1002=6 Or L J 230. 

4. Khazan Chand v. Emperor, (1926) 13 A I R 

Lah 688=97 1 0 39=7 Lah 482 = 27 Or L J 
1063=27 P L R 810. 

6. Shadilal v. Emperor. (1981) 18 A I B Lah 191 
= 1981 Or 0 311 = 134 I 0 586 = 32 Or L J. 
1207=12 Lah 457=32 P L E 138. 


S. 107, Criminal P. 0., covers social activi¬ 
ties otherwise lawful, of which the District 
Magistrate disapproves, and if we were to 
accept the position taken by the District 
Magistrate, a few persons of conservative 
minds and not averse to violence could 
successfully obstruct any social movement 
of reform by obstructing and wrongfully 
restraining the social reformers. But Sec. 
107, Criminal P. C., is intended to be 
applied against the wrong-doers and not 
also against the wronged. It was never the 
intention of the Section that the wrong, 
doers and the wronged should be classed 
together as wrong-doers and made the sub¬ 
jects of a common complaint and common 
action, “The collection or the acquiescing 
of collection of women” for the purpose of 
religious instruction, discourse or songs, the 
meeting together of men and women for a 
joint satsang or meeting is, so far as we 
know, no offence under the law bor is the 
education of children. We cannot believe 
that if children do go and stay in “Om 
Nivas”, it is done against the wishes of the 
mothers; and the fathers should not requiro 
the assistance of the District Magistrate- 
under Ch. 8, Criminal P. 0., for either the 
exercise of parental or conjugal rights. The- 
Guardians and Wards Act and the Civil 
Procedure Code afford aggrieved fathers- 
and husbands such remedies as the Legis- 
lature thinks proper. The provisions of 
Ch. 8. Criminal P. C., are nob intended and 
are not appropriate for this purpose. 

With all respect to the District Magis¬ 
trate, we think he has failed sufficiently tO' 
appreciate the difference between the posi- 
tion of wrong-doers and wronged. On the- 
complaint made under his order, and wo 
have no doubt in accordance with his- 
instrucbions, against the picketers, subject 
to anything they may say, should their caso 
come before us, it would appear he had a 
legal basis for his action under Sec. 107,. 
Criminal P. C., against the five applicants, 
it would appear, he had no such legal 
basis. Even in the case of an order in an 
emergency under S. 144, Criminal P. C., 
the Magistrate’s action should be directed 
rather against the wrong-doers than the 
wronged, though the nature of the emer. 
gency may make it necessary for a time, in 
the public interest, to interfere with the 
lawful exercise of private rights. Bub, in any 
case, the authority of Magistrates should, 
we think, be exercised in defence of rights 
rather than in their suppression, in repres- 
sion of illegal rather than in interference 
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with lawful acts : 6 Mad 203.® We are not 
however here dealing with an order under 
S. 144, Criminal P. 0., where in case of 
emergency the public interest must prevail 
over private rights, 51 Mad 1006,^ and the 
temporary and emergent nature of such 
orders are well recognised being limited, in 
the first instance, to two months. We are 
dealing here with religious meetings in two 
private houses, and the learned Advocate- 
General has not been able to show us that 
the holding or attendance of such meetings 
is unlawful, and the common law principle 
set out by Field J. in a well-known case in 
(1882) 47 L T 194,® namely that a man 
cannot be punished for acting lawfully even 
if he knows that his so doing may induce 
another to act unlawfully, though that case 
is to be read subject to the statute law of 
this Province, appears to apply in this case. 
“Wrongful act” in S. 107. Criminal P, 0., 
appears to mean an unlawful act. 

We would point out that the latter part 
of the order of the City and Sub-Eivisional 
Magistrate, Hyderabad, which forbids the 
holding of joint satsangs or joint meetings 
pending the proceedings is without lawful 
authority. S. 117 (3), Criminal P. C., pro¬ 
vides for action in emergency but not for 
such an injunction as the Magistrate has 
passed. We have power under S. 439 read 
with S. 423 (l) (c) and S. 661-A, Criminal 
P. C., to set aside the Magistrate’s order 
under S. 112, Criminal P. G., and to quash 
proceedings so far as the five applicants are 
concerned, based upon the complaint or 
information under S. 107. Criminal P. 0., 
and as we think the Magistrate’s order is 
without proper legal basis, we set aside the 
order under Sec. 112, Criminal P. C., and 
quash the proceedings based upon the 
complaint or information under S. 107, 
Criminal P. C., accordingly. 

D.S./r.K. Order set aside. 
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Charandas Kanayalal —Appellant. 

V. 

Emperor. 

Criminal Appeal No. 45 of 1938, Decided 
on 1st June 1938, against conviction and 
sentence passed by Addl. City Magistrate, 
Karachi, D/- 19th March 1938. 

(a) Penal Code (1860), Sec. 191 — Acciued 
making two conflicting statements in criminal 
trial one of which was false—No charge framed 
against him in the alternative under Sec. 236, 
Criminal P. C. — No evidence to show, other 
than statement of accused himself, which of 
two statements was true—Magistrate deciding 
that one of the statements was false relying on 
statement of accused himself—Conviction held 
could not be sustained. 

The accused was convicted under Sec. 191, Penal 
Code, for making a false statement on oath in a 
criminal trial. He made two conflicting state' 
ments, one of which admittedly was false. No 
charge was framed under 8. 286, Criminal P, C., 
in the alternative. The Magistrate came to the 
conclusion that one of the statements was false 
on the statement of the accused himself, who in 
the Magistrate’s opinion was a liar. Besides the 
statement of the accused himself, there was no 
other evidence to show, which of the two state* 
ments made by the accused, who was admittedly a 
liar, was true : 

Held that under the circumstances of the case 
the conviction could not be sustained : 6 S L R 
136, Foil. [P 171 C 1 ; P 172 C 1) 

(b) Criminal P. C. (1898), Ss. 476, 537— 
Court filing complaint under S. 476*—Failure to 
record express finding that it is expedient in 
interest of justice that inquiry should be made 
does not invalidate complaint—It is sufficient if 
record shows that Court has applied its mind 
to the question—Omission is cured by S. 537* 

Although it is necessary that a Court deciding 
to make a complaint under S. 476, Criminal F. 0., 
should record a finding that in its opinion it is 
expedient in the interest of justice that an inquiry 
should be made, the absence from the record of an 
express finding, or a finding in the exact words of 
the Section will not invalidate the complaint. It 
is sufficient if the record shows clearly that the 
Court has applied its mind to the question of ex* 
pediency and has come to the conclusion that an 
inquiry is expedient. S. 637, Criminal P. 0., would, 
in appropriate oases, apply to the failure to record 
an express finding under the provisions of S. 476, 
especially when the objection is taken at so late a 
stage that it is not possible for the Government to 
find out, whether among other papers not before 
the Court, the finding required by 8. 476 has not 
been expressly recorded \ A I B 1931 Gal 190, 
Foil. [P 171 0 1, 2 ; P 172 0 1) 

Kishinchand Jethanand— for Appellant* 

Hatim B. Tayebji, Asst. Public Prose¬ 
cutor — for the Crown. 

Judgment. — In this case the accused 
has been convicted of making a false state¬ 
ment on oath in the course of judicial pro- 
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oeedioge and sentenced by the Magistrate 
to six months' rigorous imprisonment. Ap¬ 
parently the accused in this case was a 
witness in a sodomy case and he made two 
conflicting statements, one, in which he 
said that the boy on whom the offence was 
committed was brought by one Bhajan, 
and two, in which he said that the boy 
was brought by a person named Sobho. 
Clearly, one of these two statements was 
false, and if the Magistrate had framed a 
charge under S. 236, Criminal P. C., in the 
alternative, it would have been difficult for 
the accused to meet this charge success¬ 
fully. But the Magistrate did not do so, 
apparently both the Magistrate by whom 
the complaint was made and the Magis. 
trate who tried the case, were satisfied that 
the statement in which the accused impli¬ 
cated Sobho and not Bhajan was false. But 
the learned Magistrate could only come to 
this conclusion on the statements of the 
accused himself, who in the Magistrate’s 
opinion was a liar. That being so, it appears 
to me difficult to find which of the two 
statements made by a person, who is ad¬ 
mittedly a liar, is true, in the absence of 
other evidence besides the statement of the 
accused, the liar, himself, and in this case 
there was no other evidence. 

In 5 S L R 136^ a Bench of this Court 
was of the opinion that in such a case the 
conviction could not be sustained, and I 
think myself the last paragraph of that 
judgment applies with much force to the 
particular facts of this case and shows 
indeed how the same mistakes are apt to 
occur from time to time. The learned 
Judges there said: 

Had the original order under 8eo. 476 been in 
proper fotm, Betting out clearly the statement 
alleged to be false, the Magistrate would have pro¬ 
bably discovered, either that a clear case could be 
made out by Including in the charge two contra¬ 
dictory statemectB and alleging that one or other 
was false, or else that there was no reasonable 
chance of proving the case against the accused at 
all. If the proper procedure bad been followed, 
either there would have been no trial at all, 
or a oonviotlon would have resulted as a moral 
certainty. 

And this paragraph also emphasizes a 
point raised by the Learned advocate at a 
very late stage, namely after he had actu¬ 
ally filed his memorandum of appeal in this 
Court, that the finding required by 8. 476, 
Criminal P. 0., that it was expedient in the 
interests of justice that an inquiry should 
be made, had not in fact been recorded by 

1, Baksbali v. Emperor, (191S) 5 8 L B 186= 18 
I 0 220=18 Or Xi J 28. 


the Court concerned. The learned advocate 
was prepared to read to me a large number 
of rulings in which some of the High Courts 
have held that if no finding is expressly 
recorded as required by S. 476, Criminal 
P. 0., then the proceedings are bad and 
should be quashed. But if I may say so, 
with respect to these judgments of these 
High Courts, a judgment of the Calcutta 
High Court in 58 Cal 1117^ at p. 1122, 
takes a sensible view of the Section, where 
the learned Judges look to the substance 
rather than to the form. They say: 

In our opinion, although the provisions of the 
Section are mandatory but permissive, yet, if the 
Court decides to make a complaint, it must record 
a finding that in its opinion it is expedient in the 
interests of justice that an enquiry should be made. 
Moreover, it would be convenient and would save 
the time of an Appellate Court if such finding were 
expressly recorded. But the absence from the 
record of an express finding, or a finding in the 
exact words of the Section will not invalidate the 
complaint. 

The Court need not repeat the exact words of 
the Section like a parrot. It is euffioient, if the 
record shows clearly that the Court has applied its 
mind to the question of expediency, and has come 
to a conclusion that an enquiry is ex{«dient. A 
finding merely that there is a prima facie case, or 
that statements were contradictory, as in the two 
cases mentioned above, 55 Cal 1812^ and 61 0 li J 
208,^ will not be sufficient. It is not in every one 
of such cases that an enquiry is expedient in the 
interests of justice. But a finding that theevidence 
given was false, followed by a complaint, might 
be sufficient to raise the inference that the Judge 
found that an enquiry was expedient, see 55 Cal 
279^ at p. 264, per C. C. Ghose J. and the view 
which we have expressed seems to have been 
adopted by Pearson J. in the later case in 620 L J 
52,^ and finds some support also in the judgment 
of Rankin.O.J. in 55 Cal 1312,^ 

That judgment does not refer to 8. 537, 
Criminal P. C., but, speaking for myself, I 
see no reason why 8. 637, Criminal P. C., 
should not in appropriate cases apply to 
the failure to record an express finding 
under the provisions of 8. 476, Criminal 
P. C.; and indeed that Section is very useful 
in meeting a case such as this, where an 

2. Superintendent and Remembrancer of Legal 
Afiairs, Bengal v. Ijjatulla Paikar, (1931) 18 
A I R Cal 190=1981 Or 0 254 = 182 I G 160 
=63 0 L J 177=32 Or L J 842=68 Cal 1117 
=36 OWN 400. 

8. Karamat Ali v. Emperor, (1928) 16 A I B Cal 
862=113 I 0 842 = 30 Or L J 221 = 66 Cal 
1312. 

4. SurendraNath v. Eumeda Obarau, (1930) 17 
A I R Cal 362=126 I 0 416=61 0 L J 208. 

6. Bhuban Chandra v. Epiperor, (1927) 14 A I B 
Cal 628 = 104 X 0 111 = 28 Or L J 783= 66 
Cal 279=31 OWN 828. 

6. Satis Chandra Maulik v. Emperor, (1980) 17 
A I R Oal 705=1980 Cr 0 1105= 129 1 0 110 
=82 Cr L J 237 =62 0 L J 62. 
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objecbioa on this ground is taken at so late 
a stage that it is not possible for Govern, 
ment to find whether among other papers 
not before the Court the finding required 
jby S. 476, Criminal P. G., had nob been 
lexpressly recorded, for S. 537, Criminal 
P. C., has this important explanation. It 
says : 

lu determining whether any error, omission or 
irregularity in any proceeding under this Code has 
occasioned a failure of justice, the Court shall have 
regard to the fact whether the objection could and 
should have been raised at an earlier stage in the 
proceedings. 

As however I think, the accused should 
be acquitted on other grounds, it is not 
necessary for me to further deal with this 
[aspect of the case. I therefore set aside the 
iconviction and sentence and order the 
iaccused to be acquitted. 

E.M./r.K. Conviction set aside. 
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Davis J. C. and Dadiba G. Mehta J. 

Mangkaram Dupchand, Firm — 

Applicants. 

v. 

Haji Sorik Punhoo — Opponent. 

Civil Eevn. Appln. No. 61 of 1935, De¬ 
cided on Slst May 1938, to revise decree 
of Small Cause Court Judge, Karachi, 
D/. 12th March 1935. 

(a) Limitation Act (1908), S. 22—Substitu¬ 
tion of party—Distinction between alteration 
amounting to misdescription and substitution— 
Amendment seeking to substitute one legal 
entity for another cannot be allowed after 
limitation. 

The essential difference between an alteration 
that comes under the head of mere misdescription 
and an alteration that comes under the head of 
substitution is that in the case of a misdescription 
there is the same person or legal entity through* 
out; merely the name of the person is tobealtered; 
but when one person, be it a legal or other person, 
is to be substituted for another, then the alteration 
cannot fairly come under the head of misdescrip¬ 
tion. It is a case of substitution, and S. 22 applies. 
Therefore an amendment of a plaint which seeks 
to substitute one legal entity for another after the 
period of limitation has passed cannot be allowed : 
AIR 1928 Bom 191 and AIR 1934 Bom 385, 
Bel. on ; A I B 1935 Rang 240 and AIR 1924 
Sind 47^ Bef. [P 172 C 2; P 173 C 1] 

(b) Civil P. C. (1908), O. 30, R. 10—Firm of 
one person—Suit in lirm*s name is incompetent. 

When a firm is only of one person a suit in the 
name of the ffrm is incompetent and will not lie 
under O. 30, R. 10; AIR 1931 Cal 770, Bel. on. 

fP 172 0 2; P 173 C 1) 

Santdas Idanmal — for Applicants, 

Tarachand Khimaudas — for Opponent. 


Davis J. C.—This is a revision appli. 
cation against a judgment of the Judgo 
of the Small Cause Court dismissing tho 
plaintiffs’ suit on the ground that tho 
suit brought in the name of a firm should 
have been brought by the proprietor 
in his own name, and that to give leavo 
to amend the plaint, as the plaintiffs 
prayed, would be to deprive the defendant 
of the defence of limitation. It is urged in 
revision before us that this is a case of mere 
misdescription, and that the Judge was 
wrong when he held that S. 22, Limitation 
Act, applied, but that even if this was the 
case of the substitution of one plaintiff for 
another, then it was a matter of form and 
not substance, and neither O. 30, B. 10,. 
Civil P. G., nor S. 22, Limitation Act, is a 
bar to the alteration of the plaint as prayed 
for, and for this argument the learned 
advocate bad authority in A 1 B 1935 
Bang 240.^ For the opponent however, it 
was argued that this is not a case of mis. 
description but the substitution of one legal 
entity for another, and the learned advo- 
cate relied on 17 S L B 263.^ 

Now, we think that the essential differ- 
ence between an alteration that comes 
under the bead of mere misdescription and 
an alteration that comes under the bead of 
substitution is that in the case of a misdes¬ 
cription there is the same person or legal 
entity throughout; merely the name of the 
person is to be altered; but when one per. 
son, be it a legal or other person, is to be 
substituted for another, then we think tha 
alteration cannot fairly come under the 
head of misdescription. It is a case of sub- 
stitution, and S. 22, Limitation Act, applies. 
In this case, the plaintiffs are described in 
the plaint as the 

firm of Mangharam Rupchand consisting of more 
partners than one and carrying on business at 
Karachi and registered under the Partnership Act, 

and the plaint is signed by one Nazikmal 
Bassarmal as managing partner; but, it 
appears that the contract on which th& 
plaintiffs sued was made by this Nazikmal 
Bassarmal when he was not the member 
of a registered firm at all; but he was sole* 
proprietor of a business carried on under 
the assumed name of Mangharam Bop. 
chand, the name subsequently given to the 
registered firm. Quite apart, then, from the 
fact that a suit will not lie in a firm’s name 

1. L. N. Chettyar Firm v. M. P. B. M. Firm^ 

(1935) 22 A 1 R Rang 240=169 I C 138. 

2. Manghoomal Jethanand v. Aratmal Satram* 

das, (1924) HAIR Sind 47=76 I 0 119=1T 

SLR 263. 
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when the firm ia only of one person, under 
0. 30, R. 10, Oivil P. 0., and such a auit is 
incompetent (35 0 W N 432®) we have here 
the fact that it waa sought by the amend¬ 
ment of the plaint to substitute one legal 
entity for another—a registered firm of two 
persons by one person, and the fact that 
this person was a common factor in both 
legal entities, does not seem to ns to affect 
the case. We are asked to admit an amend- 
ment of a plaint which substitutes one 
legal entity for another after the period of 
limitation has passed and this we do not 
think we can do: see 30 Bom L R 117* and 
AIR 1934 Bom 385.® We think therefore 
that this application should be dismissed 
with costs and we order accordingly. 

N.S./r.k. Applicati on dismissed. 

3. Neogo Ghose & Co. v. Sardar Nehal Singh, 

(1931) 18 A I E Cal 770=134 I 0 1200=36 

CWN439. ^ 

4. Vyankatesh Oil Mill Co. v.N.V. Velmahomed, 
(1928) 16 A I R Bom 191=109 I 0 99=30 
Bom LR 117. 

Krishnaji Shivaji v. Hanmaraddi Mallaraddi. 
(1934) 21 A I E Bom 385=153 I C 800=68 
Bom 536=36 Bom L B 814. 
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■Gopaldas Metharam — Appellant. 

V. 

Lokamal Chellaram and others - 

Respondents. 

First Appeal No. 26 of 1936, Decided 
on 23rd December 1938, against decree 
of Rupchand Bilaram A. J. C., D/- 27th 
January 1936. 

(a) Limitation Act { 1908 ), ArUcle 60 — 
“Demand” - E*»enliaU of, itated — Depoiit 
payable to more than one peraon^ — Demand 
imuat be made by perion in poaition to give 
legal diaebarge on behalf of himielf and otheri 
, — Demand not addreaaed to depoaitee directly 

but merely made in written atatement in auit to 
which claimant and depoaitee are co-defen> 
.danta ia not demand contemplated by Art. 60. 

The demand contemplated in Art. 60 must be 
a legal demand. It mnet be made by a person 
capable of giving a valid discharge in the event of 
payment l^lng made. If the deposit is payable to 
more persons than one it equally follows that the 
demand must be made by them all or at least by 
^)ne of them daly authorized by the others and in 
a position to give a l^al discharge on behalf of 
and the others. In the same way the 
demand referred to in Art. 60 mnet be a demand 
msd* direoUy on the party with whom the deposit 
Ua 0 Iq bis capacity sa depwtee. Tim demand must 
be an demand for the whole snm due. 

A claim to deposit not addressed to depositees bat 
pdt forward in written statement in a salt in 


which both the claimant and the depositee were 
oo-defendants is not a demand of the nature con¬ 
templated in Art. 60: AIR 29S2 Mad 685, Rel.on- 

[P176 0 2; P 176Cl] 

(b) Debtor and Creditor — Right to recover 
debt devolving on sons jointly — They can hie 
only one suit against their debtor —■ Some of 
them cannot split cause of action and sue for 
their share only. 

Where the right of a person to recover certain 
debt has devolved upon his sons jointly, they can 
only file one suit against their debtors for recovery 
of the whole amount. Some of them cannot split 
the cause of action and sue for their share only on. 
the ground that others did not join with them as 
co-plaintifis. In that case it would be incumbent 
upon such of them as are filing the suit to claim 
the whole amount on behalf of themselves and 
their brothers on payment of the full court-fees 
and making their brothers, who bad refused to 
join, as co-defendants. [P 176 0 1, 2] 

(c) Civil P. C. (1908), O. 6i R. 17 — Amend¬ 
ment should not be allowed if prejudice results 
to other side which cannot be compensated in 
costs. 

No doubt the powers of the Court to permit 
amendments under 0. 6, B. 17 are very wide and 
should be freely exercised, but the exercise of this 
jurisdiction must nob be resorted to where pre¬ 
judice is likely to result to the other side which 
cannot be compensated in costs. [P 176 0 2] 

Srikiahendas H. Lulla — for Appellant. 

Dlpchand Cbandumal —for Lespondents. 

Lobo J. — Tlae facts which have given 
rise to this appeal are these: One Khushali- 
bai, wife of Topumal, had deposited a sum 
of Rs. 4000 with her husband’s brother 
Shewaram Ramrakhiomal who died in 
1899. Topumal, Rhushalibai’s husband, 
had predeceased Shewaram. Shewaram had 
four brothers besides Topumal, Metharam, 
Rewaohand, Hemandas and Ghandumal. 
Of these brothers Topumal and Metharam 
were full brothers; the others were step- 
brothers. Shewaram left a will which in 
one way or aootber has been the subject- 
matter of litigation in this Court for more 
than a generation. Under the will he ap. 
pointed four executors and trustees one of 
them being his step-brother Hemandas. 
Khushalibai died about 1909. The deposit 
that she had made with Shewaram con¬ 
tinued till her death and has continued 
thereafter in the hands of the executors 
and trustees of Shewaram’s estate. But 
Khushalibai had left a will under which 
she bequeathed this money to Sitabai, the 
daughter of Shewaram and wife of Basar. 
mal Tarachand, one of the executors and 
trustees of Shewaram's will Metharam, the 
full brother of Shewaram, died in 1916 and 
Ghandumal, one of the half-brothers, died 
some year later leaving a son Motirain. 
Metharam hod left several sons: Tejan. 
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mal, Sunderdas, Gopaldas, Kbemcbacd and 
Tikamdas. Of tbe sons of Mefcbaram, Tejan- 
mal died in 1927. Between tbe death of 
Kbushalibai in 1909 and the death of 
Tejanmal in 1927 no member of the family 
appears to have made any claim to tbe 
deposit money of Kbushalibai in the bands 
of the executors and trustees of Shewaram’s 
estate and it would appear that this money 
is still in their hands and that the only 
person they acknowledged as entitled there, 
to is Sitabai, daughter of Shewaram and 
wife of Basarmal, to whom the money was 
left under the will of Kbushalibai. In 1928 
however Motiram, son of Ghandumal, filed 
a suit in this Court, No. 360 of 1928, claim¬ 
ing a sum of Bs. 2000 out of this deposit of 
Kbushalibai. He averred in the plaint that 
the amount of the deposit was Bs. 4000; 
that interest thereon had accrued at the 
rate of 9 per cent., that under the rule of 
damdupat interest could not be claimed in 
excess of the capital; that the deposit 
therefore amounted to Bs. 8000; that after 
Khushalibai’s death her estate passed to 
the heirs of her deceased husband Topu. 
mal; that these heirs were four in number, 
Metharam, Hemandas, Bewacband and his 
own deceased father Ghandumal; and that 
he was thus entitled to one-fourth of 
Bs. 8000. The defendants in that suit were 
the executors and trustees of Shewaram’s 
estate, defendants 1 to 4, the sons of Metha¬ 
ram deceased, defendants 5 to 8, the sons of 
Tejanmal deceased, defendants 9 to 11 and 
the sons of Bewachand deceased, defen. 
dants 12 to 14. The executors and trustees 
of Shewaram’s estate were then represented 
by Lokamal Chellaram, Yisumal Pablajraj, 
Hemandas Bamrakhiomal and Tikamdas 
Basarmal. Three of them filed a written 
statement opposing the claim on the grounds 
mainly that Ghandumal as a half brother 
of Topumal was not an heir of Khushali- 
bai; and secondly, that under Khushalibai’s 
will the deposit money had been bequeathed 
to Sitabai. Of the sons of Metharam the 
eldest Sunderdas and Khemchand were 
ex parte Gopaldas and Tikamdas were 
defendants 6 and 8 ; they appeared and 
filed a written statement. They averred 
therein that Kbushalibai left as her heir 
their father, Metharam, the only full brother 
of Topumal, her husband; that Metharam 
on his death left defendants 5 to 8 and 
Tejanmal and his sons as survivors; that 
Tejanmal died in 1927 leaving defendants 5 
and 6 as survivors of the family consisting 
of the deceased Tejanmal and defendants 5 


and 6. Para. 10 of their written statement 
reads: 

As submitted above these defendants and defen* 
dants 5 and 7 are entitled to tbe entire sum of 
Bs. 8000 and therefore pray for a decree in their 
favour. 

This suit however was dismissed for 
default of appearance of the plaintiff and 
there the matter rested till in 1932 Sunder, 
das and Gopaldas, sons of Metharam, Gopal¬ 
das being defendant 6 in the suit of 1928, 
filed suit No. 160 of 1932 claiming a sum 
of Bs. 4000 out of the same deposit of 
Kbushalibai, in the hands of tbe executors 
and trustees of Shewaram’s estate. In the 
original plaint they impleaded as defen¬ 
dants the four executors and trustees of 
Shewaram’s estate, defendants 1 to 4, and 
Khemchand and Tikamdas. Defendant 7 
was the Official Beceiver representing the 
estate of the insolvent Khemchand. The 
executors and trustees of the estate of She. 
waram in this suit adopted the pleas which 
they had taken in the previous suit. One 
of them however Hemandas filed a sepa- 
rate written statement of a colourless des. 
cription merely requiring that the plaintiffs 
be put to proof of their claim. Tikamdas, 
defendant 6, does not appear on the record 
before us to have filed any written state- 
ment. Khemchand, defendant 5, supported 
the plaintiffs’ claim and claimed bis share. 
Certain issues were framed in the suit on 
24th November 1932 but on 27th Novem¬ 
ber 1935 Bupcband A. J. C. passed an 
order raising two preliminary issues : 

(1) Whether the Buit was barred by limitation ? 
(9) Whether the suit should be for recovery of the 
whole amount of the deposit ? 

The hearing of these issues as prelimi. 
nary issues was adjourned to 10th Decem¬ 
ber 1935. They were however actually 
heard and disposed of by the learned Judge 
on 27th January 1936. The learned Judge 
held on both these issues against the plain¬ 
tiffs and ordered that the suit be dismissed 
with costs. It is against this decision and 
the decree which followed thereon that the < 
present appeal has been filed, strange to 
say not by both the plaintiffs in Suit 
No. 160 of 1932 but by plaintiff Gopaldas 
alone. The plaintiff Sunderdas’ name does 
not even appear in the category of respon¬ 
dents. The Honourable Mr. Bupchand 
A. J. C. held on the issue of limitation that 
Art. 60, Sch. 1, Limitation Act, was appli. 
cable; that limitation ran against the plain¬ 
tiffs from 10th October 1928 on which 
date plaintiff Gopaldas and his brother 
Tikamdas had filed their written statement 
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in suit No. 860 of 1926 in para. 10 where, 
of they had olaimed for themselves and 
defendants 5 and 7 in that suit the entire 
sum of Bs. 8000. The learned Judge held 
that this was a demand such as Art. 60 
required; that the present suit having been 
filed in July 1932 was more than three 
years after the date of the demand and 
was therefore time.barred. The learned 
Judge states on this point: 

Metbaram was admittedly alive when Khu> 
shalibal died. That being so, the tight if any of 
Khushallbai to recover the amount in suit devolved 
on Metharam. On his death that right devolved 
jointly upon his sons who were joint with him. In 
1928 a nephew of Metbaram filed Suit Ko. 860 of 
1928 olaiming that Metbaram alone was not 
entitled to this amount and that all the brothers 
of Metharam and their sons were equally entitled 
to share the money with Metharam. To that suit 
the sons of Metharam were parties. Two of them 
remained ex parte and two others, namely Gopal- 
das and Tikamdas filed a defence in which they 
stated inter alia as follows : 

*As submitted above these defendants and defen¬ 
dants 5 and 7 are entitled to the entire sum of 
Bs. 8000 and therefore pray for a decree in their 
favour.* 

This was a clear demand made by Gopaldas and 
Tikamdas on behalf of themselves and their bro* 
there, defendants 5 and 7. And therefore assuming 
that Art, 60, Limitation Act, applies, the period 
of three years commenced to run from 10th Octo¬ 
ber 1928 which is the date of this written state* 
ment containing a clear demand for payment of 
the money. If Gopaldas was joint with Tejanmal 
and Sunderdas, this was a demand made byGopal- 
das on behalf of all the three, assuming for the 
moment that there is no proof one way or the 
other that Tikamdas was also joint with Gopaldas 
and brothers. So fat as Tikamdas is concerned he 
himself has,signed the written statement and he 
oannot therefore plead that he made no demand. 
The demand contained in the written statement 
was therefore a joint demand on behalf of all the 
four sons of Metharam. Apart from this it would 
appear that there was a clear denial in the written 
statement filed in that suit by the trustees Lai- 
ohand, Lokumal, and Tikamdas,thatMetharamor 
his sons were entitled to claim this money as heirs 
of the deceased Khushalibai. They not only set 
up a will of Ehushallbai by which the money was 
left to Sitabal, w/o Basarmal Tarachand, but also 
stated that the trustees bad passed a resolution 
that the amount be paid to Sitabai. The sons of 
Metbaram were fully aware that their right to 
claim the money was being denied and that the 
money was not being held in deposit for them. 
The agreement if any to hold the money in depo¬ 
sit was at an end. That being so, the suit is barred 
by limitation whatever Article may be applicable 
to it, it having been filed in 1932, lour years after 
the date of demand and refusal. 

With this finding of the learned Judge 
we are not in agreement. Art. 60, 8ch. 1, 
Limitation Act, provides a period of three 
years for the recovery of a deposit under 
an agreement that it shall be payable on 
demand from the time 'when the demand 
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is made.' Obviously the demand contem. 
plated must be a legal demand. It must be 
made by a person capable of giving a valid 
discharge in the event of payment being 
made. If the deposit is payable to more 
persons than one, it equally follows that 
the demand must be made by them all or 
at least by one of them duly authorized by 
the others and in a position to give a legal 
discharge on behalf of himself and the 
others. In the same way, it seems to ns 
clear that the demand referred to in Art 60 
must bs ft demand made directly on the 
party with whom the deposit lies in his 
capacity as depositee. In A I B 1932 Mad 
685^ it was said that the starting point of 
limitation under Art. 60 is the date when 
the demand is made. Such a demand must 
be an unqualified demand for the whole 
sum due. Where the person demanding 
stated that he was in need of money and 
asked for payment of the whole if it suited 
the convenience of the depositee but in any 
case he asked him to send such money as 
he may be able to collect it was held that a 
qualified demand of this nature would not 
cause time to run for the whole amount due. 
It would appear further therefore that the 
demand contemplated by Art. 60 must be 
for the entire deposit and must be unquali. 
fied. It appears to us that the alleged 
demand in this case was not a legal or 
proper demand such as to result in causing 
time to run against the plaintlfis in the 
suit. In the first place, the demand was 
not made on the executors and trustees of 
the estate of Shewaram who were the depo. 
sitees after the death of Shewaram. It was 
not addressed to them. It was merely a 
claim put forward in their written state, 
ment by one of the plaintiffs and a brother 
of his who were defendants in a suit in 
answer to the plaintiff’s claim, a suit in 
which both they and the depositees were 
co-defendants. We do not think it can 
fairly be said that this was a demand of 
the nature contemplated in Art. 60, Soh. 1, 
Limitation Act. 

Then again it was the case of the parties 
making that demand that the money was 
due and payable not to themselves alone but 
to themselves and defendants 5 and 7 in 
that suit, viz. Sunderdas and Ehemchand, 
sons of Metharam. The defendants making 
the claim, Gopaldas and Tikamdas, had no 
authority to represent defendants 5 and 7 

1. Sabbiab Obetty v. Vtsalaksbi Aohi, (1982) 19 
AIR Mad 686=139 I 0 164=68 M L J 282. 
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to whom they refer in para. 10 of the 
written statement containing the demand. 
In fact if, as the learned Judge has held, 
Gopaldas and Tikamdas were joint with 
Sunderdas, then Sunderdas as the eldest 
member of the joint family and the karta 
thereof was the only person who could 
make a valid demand and give a valid dis¬ 
charge in the event of payment binding 
himself and the other members of the joint 
family. In these circumstances we are of 
the opinion that the demand made in the 
manner and the circumstances set out above 
by Gopaldas and Tikamdas was not in any 
sense such a demand as is required by 
Art. 60, Sch. 1, Limitation Act. Whether 
from the point of view of the persons 
demanding or from the point of view of the 
persons from whom the demand was made 
the demand was not such as to cause limi¬ 
tation to run against the plaintiffs. But 
though we differ from the decision of the 
learned Judge on the question of limitation 
we feel that the appeal must fail on the 
other issue which the learned Judge has 
decided against the present appellant and 
his brother Sunderdas. The learned Judge 
states on Issue 2 : 

Apart from this it would appear that the suit is 
also incompetent as being on part of the cause of 
action. If the right of Metharam to recover the 
money devolved upon his sons jointly, they could 
only file one suit against their debtors for recovery 
of the whole amount. Some of them could not 
split the cause of action and sue for their share 
only on the ground that others did not join with 
them as co*plaintiffs. In that case it would be 
incumbent upon such of them as were filing the 
suit to claim the whole amount on behalf of 
themselves and their brothers on payment of the 
full court'fees and making their brothers who had 
refused to join as co.defendants. 

We think that the learned Judge was 
right. The plaint in the suit made out that 
Gopaldas and Sunderdas were members of a 
joint Hindu family on 10th October 1928 
when the written statement in the previous 
suit, No. 360 of 1928, had been filed by 
Gopaldas and Tikamdas. The learned Judge 
in his order dated 27th November 1935 to 
which reference has been made above had 
permitted the plaintiffs to apply for amend¬ 
ment of their plaint if they so wished to 
make it clear that Gopaldas and Sunderdas 
were nob members of a joint Hindu family 
on lObh October 1928. The plaintiffs had 
failed to amend though the opportunity was 
afforded them. The debt consisting of the 
amount of the deposit made by Khushalibai 
was one and indivisible. The claimants to 
it as alleged by the plaintiffs in the suit 


constituted a joint Hindu family. In the 
circumstances it was nob open to the plain, 
tiffs to split up the claim and institute a 
suit for a part thereof on their own behalf.i 
If the others entitled to share in the deposit 
were unwilling to join, then the only course 
open to the plaintiffs was to file a suit for 
the entire amount of the deposit paying 
court-fees on the entire amount, to implead 
the other claimants as defendants and pray 
for a distribution of the deposit amount to 
the parties entitled thereto with an appro¬ 
priate order as to costs. This the appellant 
and his co-plaintiffs failed to do and the 
learned Judge has rightly held that the 
suit as brought was incompetent. 

The learned advocate who has appeared 
for the appellant has argued that if this 
is our view it is open to us even at this 
stage to permit the appellant to amend the 
plaint and pay the necessary court-fees in 
accordance with our finding. No doubt the 
powers of the Court to permit amendments 
under O. 6, E. 17, Civil P. C., are very 
wide and should be freely exercised, but 
the exercise of this jurisdiction must not 
be resorted to where prejudice is likely to 
result to the other side which could not be 
compensated in costs. In the circumstances 
of this case we are not at all prepared at 
this stage to accede to such a prayer. 

One other point was made by the learned 
advocate for the appellant before us and 
that is that the learned Judge erred in 
allowing six different sets of costs to the 
defendants in the suit some of whom had 
made common cause with the plaintiffs. 
The learned Judge has allowed separate 
sets of costs for defendants 3, 5, 6 and 7, 
one set of costs to defendants 1, 2, 4 and 9 
and one set to defendants 8,10, 11 and 12. 
Defendant 5 was Khemohand Metharam 
who was adjudicated insolvent and defen¬ 
dant 7 is the Official Assignee representing 
bis estate; only one set of costs can be 
allowed to defendants 5 and 7. Defendant, 
Hemandas, No. 3 did not oppose the claim 
of the plaintiffs. Though impleaded as a 
respondent in this appeal be instructed bis 
advocate at the hearing before us to with¬ 
draw. No costs should be allowed to him. 
To this extent we vary the order of the 
learned Judge in the matter of costs. But 
otherwise the appeal fails and is dismissed 
with costs. 

d,s./r.k. Appeal dismissed* 
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Davis J. 0. and Weston J. 

Harchandrai Goumal — Plaintiff — 

Appellant. 

V. 

Gopaldas Parsram — Defendant — 

Hespondent. 

Pirafe Appeal No. 6 of 1936, Decided on 
14th November 1938, against decree of 
First Class Sub-Judge, Hyderabad (Sind), 
D/. 29th January 1936. 

(a) Civil P. C. (1908), O. 21. R. 63-Decree- 
kolder bling suit against successful claimant 
need not join judgment-debtors as parties to 
suit but must prove bis case by legally admissi* 
ble and best evidence available. 

In a suit under 0. 21, R. 63, against thesuccess- 
fal claimant, the jadgment<debtors, his vendors, 
through whom he holds, are not necessary parties. 
They having patted with their interest in the 
property, it matters not to them if the defendant 
or the plaintiff has it, but the rules of evidence 
which require a plaintiff to prove his claim are 
not abrogated in his favour because he brings a 
suit against a successful claimant. The plaintiff 
• must therefore succeed on the strength of his own 
title and must prove hU case by legally admissible 
evidence and by the best evidence available: 28 All 
41,Bef. [P177C2) 

(b) Practice—Admission of documents—Duly 
of Courts — Papers in unsorted bundle should 
not be accepted or exhibited without deter¬ 
mining their admissibility. 

Judges should disoriminate between documents 
which are admissible in evidence and are proved 
and documents which are not, and decline politely 
the invitations, however tactful or pressing, of 
learned •,advocates to accept and on the 

record papers in unsorted bundles. [P 178 0 IJ 

Kodumal Lekhraj — foT Appellant* 
Dipchand Chandumal— foT Respondent* 

Davis J. C. —This is a first appeal from 
a judgment of the First Class Subordinate 
Judge at Hyderabad in which he dismissed 
a suit brought by the plaintiff under 0. 21, 
E.- 63, Civil P. C., for a declaration that 
certain property was liable to be attached 
in execution of a decree obtained by him 
in Suit No. 69 of 1930 in the First Class 
Subordinate Court at Hyderabad against 
five brothers Thaamal, Eishinchand, Bha- 
gumal, kan and Vashdev. This property 
City Survey Nos. 1467,1472,1473, WardC, 
in Hyderabad, was first attached in execu¬ 
tion of the decree, but the defendant in 
this suit eacoessfuUy asserted his claim, so 
plaiptiff fil«k this suit within the year. Now 
defendant in this suit claims by reason of a 
«ae to him by Badbibai, the widow of 
Jjridwnal* on bshalf of her two minor sons 
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Kan and Vashdev. She was tbe second 
wife of Gidumal and the three other sons 
of Gidumal, Thaamal, Kishinohaod and 
Bhagumal, are her step-sons. The sale-deed 
is dated 13th June 1929, and is ntonths prior 
in point of time to the suit. But th^. plain¬ 
tiff claims that Badhibai could not sell to 
the defendant because the property ^aa not 
the property of her two minor sOns but was 
the joint family property of all the five sons 
of Gidumal and three sons were no party to 
the sale. Also he alleges that the sale was a 
bogus sale for the purpose of defrauding cre¬ 
ditors. The defendant contended in reply 
that the sale was a genuine sale for good 
consideration, and that Badhibai as the 
guardian of her two sons was competent to 
sell and that Gidumal’s sons were separated 
from Gidumal and the property sold was the 
property of Gidumars two sons by his second 
wife Badhibai. He also contended that 
Badhibai and her three step-sons were 
necessary parties. 


Now, it should be conceded that in a suit 
under 0. 21, B. 63, Civil P. C., against the 
successful claimant, the judgment-debtors, 
his vendors, through whom he holds, are not^ 
necessary parties. They have parted with 
their interest in the property. It matters 
not to them if the defendant or the plain¬ 
tiff has it. The position is different where 
the nnsuccessful claimant brings a suit when 
the judgment-debtors are necessary parties, 


because the unsuccessful claimant is clalm- 
iDg against them, 28 All 41,^ but the rules 
of evidence which require a plaintiff to 
prove his claim are not abrogated in his 
favour because he brings a suit against a 
successful claimant under 0« 21, Bole 63; 
CivilP.C. The plaintiff'must succeed on the; 
strength of bis own title, and if, as here, 
he claims that Badhibai could not sell these 
three City Survey Numbers because they 
were the joint property of Gidumal’s five 
sons, he must prove that the property was 
the joint property of Gidumal’s sons by 
legally admissible evidence and he must 
prove it by the best evidence available. If, 
as the plaintiff says, the five sons of Gidu- 
mal are still members of a joint family and 
these three City Survey Numbers are joint 
family property, he should call, or endea¬ 
vour to call as his witness, the manager of 
the joint family, the eldest of the five sons. 
This the plaintiff has not done or atbetnp- 
ted to do, and yet he asks in his plainly in 


1 i 


1. Ghaal Bam v. MangOliOband, (1906) 39 AlUai 
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the alternative that the 3/5th share of 
these three sons, who are not parties to 
the sale deed to the plaintiff should be 
declared liable in execution of his decree. 
The sale challenged by the plaintiff in 
these proceedings is the sale under the 
registered deed of 13th June 1929, and to 
this sale deed only the two minor sons Kan 
and Vashdev through their mother and 
the defendant were parties. It is on this 
sale deed that the defendant has success, 
fully claimed, and it is this sale deed the 
plaintiff seeks to have declared of no effect. 
We are not here concerned with the interest 
of the judgment-debtors who are not parties 
to that deed. We do not think we can take 
into account here admissions contained in 
written statements made by the three sons, 
Thaumal, Kishinchand and Bhagumal, in a 
suit brought against them in which they 
admitted they were separate from Gidu. 
mal, their father. Not one of these three 
brothers was called as a witness nor are 
these admissions made by them proved. The 
mere fact that a plaintiff who brings a suit 
under 0. 21, R. 63, Civil P. C., need not 
join the judgment-debtors as parties does 
not entitle him to freedom from the provi¬ 
sions of the Evidence Act, and if he does 
not choose to call the judgment-debtors as 
witnesses, he cannot prove statements made 
by them unless the provisions of 8ec. 32 or 
Sec. 33, Evidence Act, apply. These pro¬ 
visions do not apply in this case and the 
admissions therefore made by these three 
judgment-debtors in one suit and denials 
made by them in another suit are not 
admissible merely because they are not 
called as witnesses, and in this case these 
statements are not proved. Subordinate 
Judges would be well advised to discrimi¬ 
nate between documents which are admis- 
sible in evidence and are proved and 
documents which are not, and to decline 
politely the invitations however tactful or 
however pressing, of learned advocates to 
accept and exhibit on the record papers in 
unsorted bundles. 

Apart however from inadmissible evi. 
denoe, it is clear the plaintiff fails to prove 
any of his allegations. In the unexplained 
absence of those best able to speak to the 
joint family and its property, any one of 
the three elder brothers, the learned Sub¬ 
ordinate Judge was abundantly justiffed in 
relying upon the evidence of Badhibai her- 
self. She says, as is quite probable, that on 
her marriage to him the sons by the first 
•wife separated from their father Gidumal. 


This is easily understandable. The plain- 
tiff’s own witnesses Detaram and Lekhraj 
show that the sons had separated from 
their father and set up business on their 
own and they lived separately. The plaintiff 
himself did not come forward to give evi¬ 
dence but filed this suit through one Lekh- 
raj. The plaintiff lives at Penang; the 
defendant lives at Rangoon, and defends 
the suit through an attorney Gidumal. We 
agree then with the Subordinate Judge 
that the plaintiff fails to show that the 
three sons of Gidumal and brothers of Kan 
and Vashdev had any subsisting interest 
in these three City Survey Numbers. We 
agree also with the finding of the Subordi. 
nate Judge that the sale deed Ex. 59 is 
proved and that there was consideration, 
and that it was not fraudulent. Badhibai 
proves the sale deed as does an attesting 
witness Kauromal. The relationship be. 
tween Badhibai and the defendant is too 
remote to be considered. The defendant is 
a son of Badhibai’s father’s step-sister. It is 
clear that Badhibai was left in need of 
money. She had to incur expenses in con¬ 
nexion with her husband’s death and death 
ceremonies. She bad to maintain herself 
and her two children. She gave up posses¬ 
sion of this very property to the purchaser. 
There is the evidence of one Manghanmal 
that she lived in a rented house. Another 
witness Natbirmal falsely said that he took 
the house on rent from Badhibai for his 
pocket-book showed the signature of the 
attorney of the defendant. The evidence of 
the witness Kalachand unsupported by any 
receipt or written evidence of his tenancy 
and a relation of the plaintiff was rightly 
rejected by the Judge. The witness Mengho 
was clearly a false witness and the oral evi¬ 
dence of Lekhraj was falsified by written 
rent notes; so is the evidence of Hakim 
Jamiatrai. The evidence of Detaram is falsi¬ 
fied by the evidence of Mengho. On the 
other band, the evidence of Gunomal, the 
attorney of the defendant, that the defen. 
dant took over the possession of the house 
is supported by written rent notes, muni- 
cipal bills and receipts. The evidence of 
Ghatomal supports the evidence of Badhi¬ 
bai herself that she has now to live in a 
rented house and has done so for some 
years. In our opinion, there is no evidence 
that Badhibai or the defendant acted 
fraudulently. We think it is clear that the 
plaintiff’s case is a worthless case support¬ 
ed by worthless evidence, and that bis 
suit was rightly dismissed, and that the 
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appeal must be dismissed mth costs, and 
ve order accordingly. 

N.S./b,k. Appeal dismissed. 
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Davis J. C. and ‘Weston J. 

Mahomed Nagman — Applicant. 

V. 

Zullekkan — Opponent. 

Criminal Revn. Appln. No. 270 of 1938, 
Decided on 9fch November 1938, to revise 
order of Addl. City Magistrate, Karachi, 
D/- 18th June 1938. 

* Criminal P. C. (1898), S. 488 (2) - Rela¬ 
tions of husband and wife existing on date of 
application —Magistrate can direct husband to 
pay maintenance from date of application until 
expiry of period of iddat Husband cs^not 
avoid payment by divorcing his wife in middle 
of proceedings. 

For an order under S. 488 (2) the proper date to 
be considered is a date on which the application 
was made. If on the date on which the applica¬ 
tion is made relations of husband and wife exist, 
the Magistrate has jurisdiction to pass order under 
S. 488 (2) directing the husband to pay sums due 
on account of maintenance from the date of that 
application until the period of iddat has expired. 
There is nothing in the provisions of Sec. 488 
which suggest that a husband can avoid payment 
of sums which a Magistrate might order to be 
paid under S. 488 (2) by divorcing his wife in the 
middle of the proceedings : 19 All 60, Bef. 

[P 179 0 1. 2 ; P 180 C 1] 

Tarachand Khimandas — for Applicant. 

Advocate-General — for Opponent. 

Davis J. C.—This is a revision applica¬ 
tion to this Court from an order of the 
Additional City Magistrate, Karachi, order¬ 
ing Ae applicant to pay maintenance of 
Bs. 3 per month to his wife Zullekhan and 
Be. 1-8-0 to his infant daughter Aidan from 
30th May 1935, the date on whiph Mt. 
Zullekhan applied under S. 488, Criminal 
P. C. to 13th March 1937, the date of the 
expiry of the period of iddat, because during 
the pendency of these proceedings the hus¬ 
band on 14th December 1986 divorced his 
wife. It is contended on behalf of the hus¬ 
band in this revision application that the 
fact that he divorced his wife pending these 
proceedings deprived the Magistrate of 
jurisdiction, as Sec. 488, Criminal P. C., 
contemplates an order only as to future 
maintenance. But reference to S. 488 (2), 
Criminal P. O.t quite clearly shows that 
the Section oontempl&tes an order for 
aireais of maintenanoe payable from the 
date of application. 


In this case the proceedings have been 
prolonged owing to mistake of the two 
learned Magistrates who dealt with this 
case from time to time. In the first instance 
when the application was made the hus¬ 
band came forward with a promise to 
maintain the wife and the Magistrate 
passed an order embodying this agreement. 
The opponent however failed to abide by 
the terms of this agreement and his wife 
was compelled to come and ask the Court 
to order maintenance in accordance with 
the terms of the agreement which the 
Court had made its own order; and the 
learned Magistrate who then dealt with the 
application refused to listen to the objec¬ 
tions of the present applicant, the husband, 
as to the powers of his predecessor to make 
an order embodying the compromise until 
payments of arrears under this compromise 
had been made. The present applicant, the 
husband, then came to this Court in revi¬ 
sion and this Court came to the conclusion 
that the Magistrate in embodying the 
terms of the agreement between the hus¬ 
band and wife in his order in the first in. 
stance, bad exceeded bis jurisdiction, because 
the compromise order provided something 
more than the mere payment of mainten. 
ance; it provided for conditions as to the 
wife’s behaviour to her husband. 

This Court also was of opinion that the 
Magistrate who refused to hear the appli¬ 
cant when be objected to the order of the 
Magistrate which embodied the compro¬ 
mise, bad acted without jurisdiction and 
that he had no power to impose an order 
that arrears due under the compromise 
should be paid before he would listen to the 
applicant; and this all took time; but we 
do not see why the wife should suffer be- 
cause a husband failed to honour the com¬ 
promise to which he was a party and 
because learned Magistrate who dealt with 
the wife’s application made some mistake 
in law. It is clear that when the High 
Court set aside the two orders of the Magis¬ 
trate which they thought were wrong, 
they sent the case back to be heard on the 
original application dated 30th May 1935 
and it is this original application of the 
wife that the Additional City Magistrate, 
the third Magistrate to deal with the case, 
has taken as the basis of the proceedings 
before him and as a date from which he 
has ordered maintenance to be paid xhidec 
Sec. 488 (2), Criminal F. G. In 'this, we 
think, he has acted quite rightly and we 
can see nothing in the provisions of B. 48Bi 
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Criminal P. C., which suggest that a hus¬ 
band can avoid payment of sums which a 
Magistrate might order to be paid under 
Sec. 488 (2) by divorcing his wife in the 
middle of the proceedings. 

It is said that the case in 19 All 50^ is 
authority for the statement that the rela. 
tions of husband and wife must subsist 
throughout all the proceedings however 
prolonged under S. 488, Criminal P. C., if 
the Magistrate is to have jurisdiction. But 
we think the proper date to be considered 
is a date on which the application was 
made. If, on the date on which the applies, 
tion is made, relations of husband and wife 
exist as in this case, we think the Magis- 
trate has jurisdiction to pass an order under 
Sec. 488 (2) directing the husband to pay 
sums due on account of maintenance from 
the date of that application until the period 
of iddat has expired. It is also urged in this 
case that the wife could not under Section 
488 (3), Proviso 2, have asked for arrears 
of maintenance because more than a year 
has passed, but that Proviso merely lays 
down that a warrant shall not issue for the 
recovery of any amount due under the Sec¬ 
tion unless application is made within the 
period of one year of the date from which 
the amount sought to be recovered became 
due and in this case the amount which the 
wife seeks to recover became due under the 
order of the Magistrate on the date of that 
order, which is 18th June 1938. Clearly 
the application was in time. We see no 
merits in this application in any way and 
dismiss it accordingly. 

d.s./r.K. Application dismissed. 

1. Shah Abu Ilyas v. Ulfat Bibi, (1897) 19 All 

50=1896 AWN 173. 
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Davis J. C. and Weston J. 

Jasodabai wlo Tarachand — Applicant. 

V. 

Tarachand Tehchand —Opposite Party. 

Criminal Eevn. Appin. No. 274 of 1938, 
Decided on 7th December 1938, to revise 
order of City Magistrate, Karachi, D/- 28th 
July 1938. 

Criminal P. C. (1898). S. 488 (3), Proviso — 
Mere absence of application for maintenance 
within one year of order of maintenance does 
not deprive wife of her right of maintenance 
Huder order for maintenance. 

It U a general principle of law that an order 
whose term is not fixed and whose currency is not 


made expressly dependent upon the coutinned 
existence of some circumstance or set of ciremn* 
stances remains in force until it is cancelled and 
ptima facie this rule applies to maintenance orders 
passed under S. 488. Hence where the wife is not 
living in adultery, nor does she refuse to live with 
her husband, she is not deprived of her right to 
maintenance under the order merely because she 
has not applied for maintenance within one year 
of the order of maintenance : A I R 1927 Mad 
376, Rel. on. (P 180 0 2; P 181 0 1] 

Tarachand Khimandas — for Applicant. 

Partabrai D. Punwani, Advocato-General 

— for the Grown. 

Davis J. C. — ThU is an application 
against an order of the City Magistrate, 
Karachi, in which he dismissed the appli- 
cation of one Jasodabai, wife of Tarachand, 
for arrears of maintenance on the ground 
that her claim was time-barred. The order 
of the Special Magistrate was Bs. 20 per 
month payable to the applicant with effect 
from 8th March 1935, and the first appli¬ 
cation for arrears of maintenance was made 
on 8th February 1938. But the fact that the 
applicant so long delayed does not under 
Prov. 2 to sub-s. (3), S. 488, Or. P. 0., as 
the learned City Magistrate thinks, deprive 
her entirely of all rights of maintenance or 
to an order for maintenance; that Proviso 
merely provides that if an applicant delays 
the making of the application for the pay¬ 
ment of arrears she can recover no more 
than 12 months’ arrears due to her at the 
time of her application. The learned City 
Magistrate has in effect held that the ab- 
sence of an application within 12 months 
of the order of maintenance extinguishes 
such orders. There is nothing in the words 
of the Section which in our opinion justifies 
that interpretation. It is a general principle 
of law that an order whose term is not fixed 
and whose currency is not made expressly 
dependent upon the continued existence 
of som^circumstance or set of circumstances 
remains in foroe until it is cancelled, and 
prima facie this rule applies to maintenauce 
orders passed under S. 488, Criminal P. 0.: 
see 50 Mad 663.^ 

It is not contended that in this case any 
of those circumstances exist other than the 
lapse of time in making her application 
which would disentitle the wife to her 
maintenance. She is not, for instance, nor 
is it alleged, living in adultery, nor does she 
refuse to live with her husband. Therefore 
we cannot see that the applicant is depriv* 

I. Eanagammal v. Pandara Nadar, (1927) 14 

AIR Mad 376=100 I C 239=28 Or Ii J- 271 

=50 Mad 663=62 M L J 176. 
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edofher right to. maintlenanoe under the 
order -whiob still exists and which is still 
eSeotiye, merely because in the Civil Court 
in certain oiroumstanoes certain applioa. 
tions may be barred after a lapse of three 
years. This Section must be read as it 
stands, and the nature of proceedings' in 
Civil Courts, whether leisurely or other- 
:?yi8e, has nothing whatever to do with the 
case. "We think therefore the application 
should be allowed, the order of the Magis¬ 
trate should be set aside and the case sent 
back to him so that he may issue a war¬ 
rant for the recovery of maintenance due 
for a period of 12 months prior to the date 
of the application, the 8bh February 1938. 
Order accordingly. 

D.S./B.K. Application allowed. 


A. I. B. 1939 Sind 181 

DAVIS J. C. 

Jethanand Semandas — Applicant 

V. 

j 

Empercr. 

Criminal Transfer Appln. No. 31 of 1939, 
Decided on 28th March 1939. 

(a) Criminal P. C. (1898), S. 476 - 

in the Section contemplate* Coorl lUelf and 
not the pewonality of the Magiitrate. 

Section 476 refers not to the Magistrate but to 
Court and contemplates the Court itself and not 
the personality of the trying Magistrate. Hence by 
reason of the words of the Section, the 
a transfer of a case to the file of the trying Magls. 
trate before whom the alleged offence is committed 
which would otherwise be reasonable d® 

eranted on the ground that he will be the best 
Magistrate to decide whether complaint shonld ^ 
made or not. 1^ ® 

(b) Criminal P. C. (1898), S. 526- Ground* 
of tra»*fer —Fact that advocate appearing in 
the ca*e i* the official *uperior of brother of 
the MagUtrate i* not *afhcient ground for 
transfer of case.. 

VThere the advocate appearing in the case is the 
official superior of the Magistrate’s brother, it 
should better he left to the good sense of the 
Magistrate whether to try the ease himself or not 
and If in a partienlai case by reason of bis bro- 
tber’fl telationship with the advocate be feels in 
any way embarrassed in dealing with the case he 
shonld send the papers to the superior Court which 
can in the Inquiry held by itself make any n^^ 
sary ownplaint. 1^ 1®® ^ 

’ Mauftiam A, Vaawani — /or Applicant. 

Palkriflhin H. LuUa — for Opponent. 
./Paxtabrai D. Punwaui, Advocate-Geue- 
' ral — for th 0 Crown. 

This U Bn applioatxon lor the 
ot proeeedings pending under 


tion 476, Criminal P. 0.,' from the Court 
of the First Class Magistrate at Bohri to 
the Court of Mr. Abdul Hamid, now Magis. 
trate at Garhi Yasin, on the ground that 
Mr. Abdul Hamid himself tried the da'de in 
which the alleged offences in which the 
inquiry under B. 476, Criminal P. 0., is to 
be held were committed, and that he liim- 
self is the proper Magistrate to appreciate 
whether the complaint under S. 476; Cri¬ 
minal P. 0., read with Sec. 195 should or 
should not be made. There is a great deal 
to be said for this argument and for the 
point of view that the Magistrate who 
himself presided in the case in relation 
to which the alleged offence, for which 
his complaint is necessary, was committed 
is the best Magistrate to decide whether 
complaint should or should not be made. 
But the actual wording of S. 476, Criminal 
P. G., appears to put some difficulty in the 
way of what is otherwise a reasonable pro- 
cedure, for Sec. 476, Criminal F. G., refers 
not to the "Magistrate” but to the "Court.” 
S. 476, Criminal P. C., says : 

When any Oivil, Revenue or Grlmlnal Court is 
.. ... of opinion that it is expedient in the inter¬ 
ests of justice that an inquiry should be made, . .. 

and then the Section goes on to refer to 
"such Court” holding a preliminary inquiry 
if any; so that it would appear that what 
the Section contemplates is the Court itself 
and not the personality of the trying Magis- 
trate. Therefore, it is not possible by rea¬ 
son of the words of the Section (Sec. 476, 
Criminal P. C.) to grant, what might 
otherwise be considered a very reasonable 
request: and it is obvious that the position 
of a Magistrate may be of some difficulty 
when the Magistrate has before him as an 
advocate, one who as President of a Muni¬ 
cipality, is the official superior of bis own 
brother who is the Assistant Chief Officer 
and whose promotion, it may be said, de- 
pends upon the good will of this advocate 
who may directly or indirectly influence the 
brother of the learned Magistrate or the 
Magistrate himself. Though I shonld be 
unwilling to think that such a thing is 
likely or probable, and I should say myself 
that a learned Magistrate so circumstanced 
would be particularly careful to see that in 
any proceedings in which the official supe¬ 
rior of his brother appeared as an advocate 
great care was taken to see that the case of 
the other side, in 'which the l^atAed, ad. 
vooate did not appear, was dealt with ip cB 
most oarefnl and impartial manner. More^ 
erver.-as is deaXi if it was-only neeeasttry'td 
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say, that an advocate is the official stipe* 
rior of a Magistrate’s brother, to get any 
case in which such advocate appeared be¬ 
fore that Magistrate transferred, that ad¬ 
vocate might most unfairly suffer in his 
work, 

I think in this case the matter should 
jbetter be left to the good sense of the 
^Magistrate and if he feels that in this parti- 
jcular case, by reason of the relationship of 
his brother to this advocate, as a municipal 
subordinate to a Municipal President, he 
feels himself in any way embarrassed in 
dealing with this matter, he should send 
the papers to the Sessions Court which 
under S. 195, Criminal P. C., will be the 
"superior Court” for the purpose of the 
Section and which could, in the inquiry 
held by itself, make any necessary com¬ 
plaint. With these remarks I think the 
transfer application should be dismissed. 
Order accordingly. 

s.g./r.k. Application dismissed. 

A. I. R. 1939 Sind 182 

Davis J. C. and Lobo J. 

Ghulam Mustafa Gahno —Accused 

V. 

Emperor. 

Criminal Appeal No. 211 of 1937, Deci- 
ded on 20th April 1938, against conviction 
and sentence passed by First Addl. Sees. 
Judge, Sukkur, D/. 29th November 1937. 

Penal Code (1860), S. 300, Exception 1—In 
deciding whether provocation was grave and 
sudden, the Court will consider whether it was 
such as to deprive an ordinary man of the class 
or community to which offender belongs of 
power of self-control—But particular idiosyn- 
cracies of accused will not be considered. 

In deciding whether the provocation was grave 
and sudden within the meaning of 8. 300, Excep¬ 
tion 1, it is not open to the accused to show that 
he was a person of particular excitability or of a 
particular mental instability or of a particularly 
volatile temperament. The Court would not take 
into account the particular idiosyncracies of the 
offending individual and would only consider the 
habits, manners and feelings of the class or com¬ 
munity to which the accused belongs. And in deter¬ 
mining whether the provocation was so grave and 
sudden as to deprive'the offender of the power of 
self-control, the Court will consider whether that 
provocation would be so grave and sadden as to 
deprive the ordinary man of the class or com¬ 
munity to which offender belongs of the power of 
self-control. While it is the offender whom the 
Court regards when considering the question whe¬ 
ther he was deprived of the power of self-control 
by grave and sudden provocation it decides whe¬ 
ther this was so by the test of the normal man of 


the community to which the accused belongs. The 
law against murder is not lightly to be relaxed. 

[P 183 C 2; P 181 C 1) 

Where therefore the accused alleged that he was 
deprived of the power of self-control by reason of a 
’booja’ (gesture of contempt) shown to him by the 
deceased bis wife, and contends that among the 
Baluchis who are excitable people a ‘booja* shown 
to them enrages them so much as to deprive them 
of self-control, he must show that showinga'booia’ 
is to Baluchis so grave and sudden provocation as 
wonld deprive the ordinary normal Baluchi of the 
power of self-control : (1914) 109 L T 745, Ref, 

tP 184 0 1] 

Parfcabrai D. Punwani —for the Crown. 

Davis J. C« — Id this case the accused, 
a youth of some seventeen years of age, 
has been found guilty by the Additional 
Sessions Judge of Sukkur, of a very brutal 
murder of his young wife, a girl of some 
thirteen or fourteen years of age and has, 
on account of his youth, been sentenced 
not to death but to transportation. There 
appear to us only two points in this case 
which require further consideration and 
discussion, and that is, (l) whether the 
murder was committed by two persons or 
one, by the accused and his father, or by 
the accused alone, and (2) whether the 
provocation given by the girl was sufficient 
to reduce the offence from one of murder 
to culpable homicide not amounting to 
murder. 

Now, the learned Judge has dealt very 
carefully with the case, and he has given 
very good reasons for bis conclusion that 
the murder was committed by this youth 
alone and not by his father also, as some of 
the girl’s relations say. It is true that in 
the first information the girl’s uncle who 
was the first informant implicates both the 
accused and his father Gahno. He says 
that in the first instance, the accused Ghu- 
iam Mustafa struck her on the neck with 
his hatchet, and the girl fell on her knees, 
but the father snatched the hatchet away 
and bit her again on the side of the neck; 
thereupon she fell senseless. 

The medical evidence does indeed show 
that this unfortunate girl had two incised 
wounds, one a long gaping wound 5* long 
on the head itself, and one gaping wound 
long oil the face, and as a result of the 
first injury the brain substance was out 
deeply. The murder therefore was a most 
brutal murder, and the relations of the 
girl must naturally have been incensed. 
Therefore it is not surprising if they 
brought into the first information not only 
the young husband himself but the father 
also. But when the uncle Moiio went and 
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infoimed his zamindar, one Jagan Khan, a 
man of nndoubtdd respectability and a dis¬ 
interested witness and an unusually large 
landowner, be implioated only the accused 
Ghulam Mustafa, and even one Nazar, an 
uncle of the girl supports the case for the 
defence rather than the case for the prose¬ 
cution, implicating only the accused Ghu. 
lam Mustafa who confessed to the murder. 
Chodio, the father of the girl, supported 
Morio in his implication of both father and 
son. 

Chodio, Morio, Nazar and the accused 
all live close together and the quarrel ap¬ 
pears to have arisen out of the absence of 
the girl from her husband’s house, but as 
they live close together, the absence could 
not have been of a very long duration or 
such as justifiably to have aroused suspi¬ 
cion. There is no suggestion that the hus¬ 
band ever went to find his wife, and that 
he could not find her. It appears that her 
brother had come back with his bullock, 
cart from market at Shikarpur bringing 
certain things he bad purchased and this 
girl had gone to her brother to get some of 
these things. In her absence therefore, there 
can appear to be no provocation. But the 
grave and sudden provocation urged by the 
defence is said to lie in the fact that when 
the girl was reproved by her husband for 
her absence, she showed him a booja, 
that is to say, made a gesture of contempt, 
and it is urged that among^^ the Baluchis 
who are excitable people, a booja shown 
to them so enrages them as to deprive them 
of self-control, and the learned Judge has 
considered carefully what is or is not grave 
and sudden provocation so as to reduce the 
offence of murder to one of manslaughter, 
and he quotes part of a judgment of so dis. 
tinguished an authority as Lord Reading in 
(1914) 3KB 1116,^ as follows: 

It flubstantially amounts to this, that the Court 
ought to take into account different degree of men¬ 
tal ability in the ptleoners iff ho come before it, ana 
if one man’s mental ability is lessthan another’s, It 
might be taken as a sufficient defence if the provoca¬ 
tion given to that person in fact oanses him to lose 
his self-control,although it would not otherwise be 
a sufficient defence because it would not be provo¬ 
cation which ought to affect the mind of a reason* 
able man. We agree with the judgment of Darling 
J in (19U) 109 L T 746^ and with the principles 
enunciated in (1871) 11 Oox 0 0 386,8 where it is 

said that ‘there must exist such an amount of pro. 

* 

1. Rex V. Lesbini, (1914) 3 KB 1116=84 L J K B 

1102—113 L T 176=34 Cox C C 516. 

2. Bax V. Alexander, (1914) 109 Ti T 746=23 

6 0 604. 

^ 3. Beg V. Welsh, (1871) 11 Cox 0 0 336. 


vocation as would be cxoited by the oiroumstances 
in the mind of a reasonable man, and so as to lead 
the jury to asoriba the act to the inflnence of that 
passion.’ We see no reason therefore to dissent in 
any way from the principle of law on wbloh this 
case was tried. On the contrary, we think it is 
perfectly right. This Court is certainly not inclined 
to go in a direction of weakening in any degree the 
law that a person who is not insane is responsible 
in law for the ordinary consequences of his acts. 

Lord Reading was dealing presumably 
with Englishmen or some people like them. 
He was nob dealing with Baluchis nor do 
we think that judgment was intended to 
lay down that what is grave and sudden 
provocation to a Baluchi is grave and sud- 
den provocation to an Englishman or vice 
versa. In short the “reasonable man” 
always a somewhat ideal figure, is not a 
person of identical habits, manners and 
feelings wherever he may be. We think the 
generality of the words used in the judg¬ 
ment necessarily imply some qualification. 
The “reasonable man” is the normal man 
of the same class or community as that to 
which the accused belongs; and we think 
the judgment which refers however speci- 
fically to “mental ability” should be read 
in conjunction with Exception 1 to S. 300, 

I. P. ( 5 .. which is as follows : 

Culpable homicide is not murder if the offender, 
whilst deprived of the power of self-control by 
grave and sudden provocation, causes the death of 
the person who gave the provocation, or causes the 
death of any other person by mistake or accident. 

Now, it is to be noted that the Excep¬ 
tion refers to the offender. The words are: 
“Culpable homicide is not murder if the 
offender, whilst deprived of the power of 
self-control . . . it does not say "if the 
offender being a reasonable man,” but we 
think it means so, bearing in mind the 
habits, manners and feelings of the class or 
community to which the offender belongs. 
We do not think it was intended that in 
deciding whether the provocation was grave 
and sudden, it is open to an accused person 
to show that he was a person of particular 
excitability or of a particular mental insta- 
bility or of a particularly volatile tempera, 
meat. It was not intended that the law 
should take into account the peculiar idiosyn- 
cracies of the offending individual, but it was 
intended that the Court should take into 
account the habits, manners and feelings of 
the class or community to which the accused 
belonged. And in determining whether the 
provocation was so grave and sudden as to 
deprive the offender of the power of self- 
control the Court will consider whether 
that provocation would be so grave and 
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s’udden as to deprive the ordinary man of 
the class or community to which the offen¬ 
der belonged of the power of self-control. 
Therefore then the ordinary man, or, what 
we may call in the words of Lord Beading, 
the “reasonable man” comes in the inter¬ 
pretation of this Exception to Sec. 300, 
I. P. C. in this way : that while it is the 
offender whom the Court regards when 
considering the question whether he was 
deprived of the power of self-control by 
grave and sudden provocation, it decides 
whether this was so by the test of the 
reasonable man,” the ordinary normal 
man, the ordinary normal Baluchi, when 
dealing with Baluchis and the ordinary 
normal Englishman when dealing with 
the English. Clearly, there rests with the 
Judge and there was intended to rest with 
the Judge, a judicial discretion. Each case 
must be dealt with on its own facts. The 
law against murder however is not lightly 
to be relaxed. So far as the Sessions Judge 
in the case now before us decides that 
what constitutes grave and sudden pro¬ 
vocation does not vary among different 
peoples in different countries at different 
times, and that what is not grave and sud¬ 
den provocation to one is not grave and 
sudden provocation to any, we think he 
must be wrong. But it is clear that the 
learned Judge on other grounds has come 
bo a proper conclusion. The mere fact, as 
he says, that when the Baluchis are shown 
a “booja” they get excited is not in itself 
'Sufficient to give them the benefit of the 
Exception, They must show that showing 
a booja” is to Baluchis so grave and sud¬ 
den a provocation as would deprive the 
ordinary normal Baluchi of the power of 
self-control, within the meaning of the 
Exception, and this on the evidence, the 
accused clearly fails to do. When Morio, 
the uncle of the murdered girl, the com. 
plainant and a Baluchi was asked definite, 
ly whether if his wife showed “booja” to 
him, he would kill her, be said “No, if my 
wife shows booja to me, I would beat her 
but will not kill her." 

Therefore looking at this case from the 
point of view as to whether the provoca- 
tion shown was such as to deprive an 
ordinary reasonable man of the class or 
community to which the accused belonged 
of the power of selficontrol, the Court 
came to the conclusion with evident justi- 
^cation, that no such grave and sudden 
provocation was proved. Sightly therefore 
the Court refused the accused the benefit 


1 . Emperor (Davis J, G.) A. 1. B. 

of this Exception and found him guilty of 
the offence of murder. It was a partiou- 
larly brutal murder, and it is only because 
of the youth of the accused that it could 
be said any mercy can be shown. The ac- 
cused however as the Judge has said, is a 
young offender, and he did not consider it 
proper in the circumstances to pass a sen. 
tence of death. We therefore confirm the 
conviction and sentence and dismiss the 
appeal. 

R.M./R.K. Appeal dismissed. 

A. 1. R. 1939 Sind 184 

Davis J. C. 

Sat Narain Amratlal — Appellant 

V. 

Bmperor. 

Criminal Appeal No. 154 of 1938, Deci¬ 
ded on I2bh January 1939, against con¬ 
viction and sentence passed by Second 
Special Additional City Magistrate, Karachi, 
D/. 13th October 1938. 

Bombay Prevention of Gambling Act (4 of 
1887), Ss. 4, 5, 6, 7 and 12-Word 'place* in 
S. 4 baa wide meaning and iU application ia 
not excluded by Sec. 12 — Preaumption under 
S. 7 can be drawn againat keeper of abop which 
ia " placed '* under Sec. 12 and bia conviction 
under S, 4 ia proper. 

The word ‘place* in Sec. 4 has a wide meaning 
and its application ia not excluded by S. 12 in 
proper cases even though the latter section might 
apply to the same'place'. Hence a shop abutting 
on to a public street though a ‘place’ under S. 12 
is a place under S. 4, and a search warrant under 
the Act can be issued and presumption under S. 7 
can be drawn against the keeper of such a shop 
for the purposes of gaming for profit, and he can be 
convicted under S. i : A I R 2926 Bom 149, ReU 
on; 16 Bom L R 689, Ref, [P 185 C 1] 

Sobhanmal B. Ojha — for Appellant. 

Nadirbeg K. Mirza — for the Grown, 

Judgment,—The appellant in this case, 
one Sat Narain, was tried by the Second 
Special Additional City Magistrate, Karachi, 
with two others for offences under the 
Prevention of Gambling Act, and the appel¬ 
lant was convicted under Sec. 4 and sen¬ 
tenced to pay a fine of Rupees 100. He has 
appealed, and in argument the learned 
advocate based his case principally upon 
the argument that as the place where the 
alleged offence is found to have been com- 
mitted was a shop looking on to the street, 
and therefore a place accessible to the pub- 
lie under S.'12 of the Act, the conviction if 
at all should have been under that section; 
no presumption under S. 7 could arise and 
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apart from that proBomption, there is no 
Boflioieiit evidence to convict the appellant. 
Put briefly, his case is that 8.12 and 8. 4 
of the Act are mutually exclusive, and that 
a ‘piece’ v?ithin the meaning of S. 12 cannot 
be a place vrithin the meaning of 8.4. But 
I do not think, it necessarily follows at all 
that because a place such as a shop abut¬ 
ting on to a public street might be a place 
within the meaning of 8. 12, it cannot be 
a place within the meaning of 8. 4. So to 
hold would be to allow persons to gamble 
in a shop so situated, free from the appli¬ 
cation of the provisions of Ss. 4, 5,6 and 7. 
Such a shop could be kept for the purposes 
of gaming but no search warrant under the 
Act could be issued nor could the keeper of 
such a shop kept for the purposes of gaming 
for profit be convicted under 8. 4. Further, 
as under S. 12 provision is made only for 
the search of a person, the shop itself 
could not be searched. I do not think this 
is a proper interpretation of the relevant 
sections. 

In my opinion, a place may be a ’place' 
within the meaning of S. 12 as in the case 
in 28 Bom L E 92,^ and still be a place 
within the meaning of S. 4. The word 
“place” in S. 4 has a wide meaning. It has 
been held to include a small open space 
surrounded by houses on all sides accessible 
by a narrow lane: 15 Bom L E 689.^ S. 12 
does not, in my opinion, exclude the appli- 
cation of 8. 4 in proper cases even though 
in certain circumstances S. 12 might apply 
to the same “place”. This being my view 
of the law, I can see no reason to interfere 
with the conviction by the Magistrate of 
the appellant. 

The Magistrate, so far as the appellant 
is concerned, has raised two points: (1) 
whether the accused Sat Narain’s shop is 
a common gaming house, (2) if so, whether 
Sat Narain is its keeper ? And he found on 
these two points in the affirmative. There 
is clearly evidence to justify these findings 
which in my opinion are correct. The 
warrant under Sec. 6 was properly issued, 
and the presumption under 6. 7 was pro- 
perly raised. Ghulam Hyder, the Sub.In. 
Bpeotor, says he got information from a plain 
clothed head constable Akbar that the 
appellant Sat Narain was seen taking beta 

1 . Emperor v. Fakirbluii Natbabai, (1926). 13 
A IB Bom U9=98 IC 244=27 Cr L J 452= 
28 Bom L B 92. 

2 Emperor v. Fatto Mahomed, (1913) 37 Bom 
651 = 201 C 609=16 Bom L B 689. 


on American Futures, and Akbar, the head 
constable, testified to this in Court. One 
Madhowji who was used as a decoy and 
who placed a bet of a marked rupee vdth 
accused 2, gave evidence which clearly 
showed that the shop of which the appel¬ 
lant is the admitted tenant was used as a 
common gaming house. Accused 2 admits 
that the marked rupee was given to him by 
Madhowji but he says that he did not 
accept the bet but threw the rupee away. 
Madhowji’s evidence is corroborated by the 
witness AUi Hashiro, Ex. 4. It appears 
that Ghulam Hyder came to the shop dis- 
guised with a false moustache and that it 
was because the moustache dropped off 
prematurely that accused 2 took alarm 
and threw away the marked rupee, which 
Madhowji had given him, upon the counter, 
and accused 3 threw away the betting slip 
Ex. l-D which was found on the ground 
near the shop. All this evidence, apart 
from the presumption, is sufficient to show 
that the house was kept as a common gaming 
house. Gambling in American Futures is 
carried on with slips such as Ex. l-D, and 
it is unreasonable to suggest that such 
gambling in such circumstances was not 
carried on for profit and that the appellant, 
the tenant or occupier of the shop, did not 
know what his brother accused 2 was doing. 
Moreover, the marked rupee which was an 
instrument of gaming within the definition 
was found in a “place” within the meaning 
of 8. 7, and is evidence until the contrary 
is proved, that the shop was used as a 
common gaming house, and the contrary 
had not been proved. The evidence of the 
two defence witnesses Hari, Ex, 12, and 
Sugar Bahadur, Ex. 13, clearly cannot be 
believed. It appears to me therefore that 
the appellant has been rightly convicted 
and sentenced, and I dismiss this appeal 
accordingly. 

S.G./b.k. A'ppeal dismissed. 

A. I. R. 1939 Sind 185 

Davis J. C. 

Pfitam Eariomal and others 
Appellants 

V. 

Emperor. 

Criminal Appeals Nos. 102, 107, 110| 
112 and 120 of 1938, Decided on 3rd 
October 1938, against convictions and seh. 
tenees passed by Addl. City Magistrate; 
Earachi. D/. 30th June 1938. 
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^ (a) Evidence Act (1872), Sa. 10 and 25 ■" 
Statement to police by conspirator incriminat'* 
ing himself or others is not admissible — S. 10 
does not avoid operation of See. 25, Evidence 
Actor S. 162, Criminal P. C. 

Section 10 does not apply to incriminating state¬ 
ments made by accused to the police in the course 
of the investigation, whether they incriminate 
themselves or others unless the special provisions 
of S. 27 let in part of a confession to a police offi¬ 
cer. A confession by a conspirator made to a Magis¬ 
trate in Court implicating other conspirator is 
admissible in evidence under S. 30 but statements 
made by a conspirator to the police are not admis¬ 
sible in evidence if they* are incriminating. For 
S. 10, Evidence Act, is not intended to remove 
those restrictions which the Evidence Act and the 
Criminal Procedure Code place upon the admissi¬ 
bility of statements made to the police. 8.10, Evi¬ 
dence Act, does not avoid in appropriate cases the 
operation of either S. 25, Evidence Act or S. 162, 
Criminal P. C. : AIR 1932 Bom 56 and 38 Cal 
269, Bel. on. (P 188 C 2; P 189 C 1. 2) 

It makes no difference if because a man is deaf 
these statements are written. [P 190 G 1] 

(b) Evidence Act (1872), Sec. 10 — S. 10 
refers to common intention in future and not 
to one in past. 

When 8. 10 refers to the common intention of 
the conspirators, it refers to the common intention 
in the future, not to the common intention in the 
past: AIR 1932 Bom 56 and 38 Cal 169,Bel.on. 

tP 188 C 2] 

(c) Criminal P. C. (1898), S. 162—Statement 
by accused to police—Admissibility—True test 
laid down. 

The better and truer test of the admissibility of 
statements made by accused to police is whether 
the statement is incriminating in itself or exculpa¬ 
tory. If the statement is incriminating in itself, an 
accused will not desire to put it in evidence; if it 
is exculpatory in itself, but may by relation to the 
other evidence be made an incriminating state¬ 
ment, then it is admissible in evidence, because 
the accused’s use of that statement as an exculpa¬ 
tory statement may well be permitted to prevail to 
his advantage over the use by the prosecution of 
that statement as an incriminating statement : 
AIR 1930 Sind 225, Not foil.; 5 Bom L B 312 
and 6 Bom 34, Ref. [P 189 0 2] 

K. H. Nagrani, P. S. Shahani, William 
Lobo and Balkrishna H. Lnlla — 

for Appellants* 

Nadirbeg Mirza, Assfc. Public Prosecutor 

— for the Crown. 

Judgment. — In the case out of which 
these appeals arise, seven persons were 
convicted under S. 120.B, Penal Code by 
the Additional City Magistrate, Karachi, 
of a conspiracy to cheat by passing off as 
genuine forged coupons of “ Players ” ciga¬ 
rettes. Of these seven accused, one Frederic 
alias Bamchand was convicted on his own 
plea on 17th November 1937, after ho had 
confessed to his crime in Court and he has 


not appealed. Of the remaining six accused, 
one Pritam was sentenced to 12 months’ 
rigorous imprisonment on account of pre¬ 
vious convictions, and the remaining five 
Uttam, Tikam, Kakoo, Dhano and Bhag- 
wano were each sentenced to six months’ 
rigorous imprisonment. Uttam has not ap¬ 
pealed and I have now to consider only the 
cases of Pritam, Tikam, Kakoo, Dhano and 
Bhagwano, who have appealed. In addition 
to the conviction under Sec. 420, 1. P. C., 
Frederic alias Bamchand and Uttam were 
convicted of the substantive offence of 
cheating one Nirmaldas at Karachi in pur¬ 
suance of the conspiracy, and Dhano and 
Bhagwano were each convicted of cheating 
in like manner one Tejumal at Sukkur. 
Uttam, Dhano and Bhagwano were each 
sentenced to six months’ rigorous imprison, 
ment for the substantive offences under 
S. 420,1. P. C. but as these sentences are 
concurrent with their other sentences, this 
is not of much importance. 

Now, the principal witness for the pro¬ 
secution is one Fatehchand who is employed 
by the Imperial Tobacco Company to 
operate a Bedemption Mart for the coupons 
issued in the packets of Player’s cigarettes. 
At about 10 P. M. on 14th April 1937, this 
Fatehchand was standing outside the shop 
of one Harumal, a dealer in cigarettes, 
when one Nirmaldas came to the shop with 
74 coupons to dispose of. When Fateh, 
chand saw these coupons he was struck by 
the colour and the paper and he took them 
away to test. He found that of the 74 only 
two were genuine. He then went to Haru- 
mal’s shop and told him to go with him to 
Nirmaldas’ shop and they went to Nir¬ 
maldas’ shop and enquired from where he 
got these coupons. Nirmaldas gave the 
name of one Uttam and identified the other 
as a Christian. On 15th April, Fatehchand 
went with the Manager of the Imperial 
Tobacco Company to the police station and 
gave a first information, and he handed 
over the 74 coupons to the police. The 
Sub-Inspector then commenced his inves¬ 
tigation and Nirmaldas took the police to 
Lalan Market and pointed out Uttam who 
was arrested. He had some “Cavenders” 
cigarettes under his shirt and he took the 
police to his room and it was searched. 
Packets of cigarettes were found and a 
photo in which Uttam identified Frederick 
alias Bamchand who was arrested. This 
Bamchand took the police back to Uttam’s 
room and he pointed out on the veranda 
outside Uttam’s room, a tin under a gunny 
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bag oontainiog sheets and bundles of forged 
Flayer’s coupons whioh were seized by the 
police. On information obtained from him 
the police went to the room of Pritam, 
broke open the look and found forged 
coupons in a suit case. Pritam's son came 
into the room and claimed the suit case 
and was arrested, but was subsequently 
discharged by the Magistrate. 


On information given by Pritam, the 
police went with Pritam to Sukkur. They 
arrived at Sukkur at 11 P. M. on 21st 
April and were there met by one Tikam 
and some conversation took place between 
Tikam and Pritam in the presence of police 
officers on which conversation has been 
subsequently based the conviction of Tikam. 
Search was made for the blocks used to 
print the forged coupons, but the search 
was unsuccessful, but Kaku, the keeper of 
a Press, was arrested. He was deaf and was 
accustomed to converse with his friends 
by writing on paper and the police secured 
from Pritam some pieces of paper on which 
messages to and from Kaku were written 
on whioh the convictions of Kaku and to 
some extent the conviction of Pritam have 
been based: these are Exs. 16, 16/1, 16/2 
and 16/3. Tikam also was arrested. Then 
the appellants Bhagwano and Dhano who 
were implicated by Tejumal were arrested 
and then Pritam was arrested, and on 17th 
May all the accused were ohallaned to the 
City Magistrate’s Court. Now as regards 
the guilt of Frederick alias Ramohand and 
TJttam, who have not appealed, there is 
ample evidence from Karachi itself. It is 
only when the scene shifts to Sukkur that 
the case requires more careful considera. 
tion. 


So far as Karachi is concerned, there is 
the evidence of the complainant Fateh, 
chand. o^ Harumal, th& cigarettes dealer, 
and of Nirmaldas, whose evidence directly 
implicates both Httam and Bamchand. 
tittam was pointed out by Nirmaldas to 
the police; Bamcband, the so-called Chris, 
tian, was identified by a photo in Ettam’s 
room and arrested and identified by Nir. 
maldas. The forged coupons were taken 
possession of from Fatehohand, the com. 
plainsnt, as soon as they passed into the 
possession of Harumal. The forged coupons 
were found in a tin box in the verandah 
just outside Etiam’s room and on 2l8t 
April the accused Bamohand took the police 
to the shop of Bodrigues & Co. and 100 
forged ooupons were seized, and on 27th 


April he took the police to the Elphinstona 
Eeataurant and 380 forged coupons were 
seized in the presence of mashirs, and the 
accused Frederick alias Bamchand has con. 
fessed in Court. Therefore there can be no 
question as to the correctness of the con. 
viction of Frederick and Ettam, and the 
Magistrate is clearly right when he says 
that a plan of this sort could not have been 
carried out without a criminal conspiracy. 
His opinion is that the accused Pritam was 
the chief of the conspiracy and that the 
forged coupons were printed at Kakumal’s 
press, but even if be were wrong in this, it 
is clear there was a oriminal conspiracy to 
which Frederick on his own confession and 
the evidence, and Ettam on the evidence, 
were clearly parties. Moreover, it is clear 
that the forged coupons found at Sukkur 
from the possession of Tejumal were also 
passed ofi as the result of this same con. 
spiracy. The Magistrate may be wrong 
when he says that when Pritam was 
arrested be agreed to produce the blocks 
and point out the conspirators, and the 
Sub-Inspector Ghulam Hyder rather than 
the Magistrate more correctly appreciates 
the law when he states in his evidence that 
on his arrest he enquired from Pritam and 
Pritam then took them to Sukkur. But the 
letter Ex. 59 from the agent of the Imperial 
Tobacco Company saying that he has 375 
forged coupons is only dated I9th April. 
The police arrived at Sukkur on the night 
of 2l8t April and on the 23rd the police 
secured from him a bundle of 374 forged 
coupons. This is something more than 
mere coincidence, and there can be no 
reasonable doubt that the conspiracy at 
Sukkur and Karachi to pass off forged cou. 
pons was one and the same. As at Karachi 
there is the direct evidence of Harumal and 
Nirmaldas, so at Sukkur there is the direct 
evidence of Kevalram, the Company’s 
Sukkur agent, and Tejumal implicating both 
Bhagwano and Dhano. It is said that the 
evidence of Kevalram, the Sukkur agent, is 
unreliable. He did not mention names in 
his letter of the 19th, but this was merely 
prudence; he would have been unwise to 
mention names until a police enquiry had 
confirmed suspicions. 

Kevalram's evidence is corroborated by 
the evidence of one Maniokam, a commer- 
oiaL traveller of the Company. Maniokam 
says that on 21st April 1937 Kevalram 
told him he bad received some 377 ooupons 
from one Tejumal; Tejumal went to Dhano 
and Dhano ran to Bhagwano. What KevaL 
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rare told Manickam that Tejumal had told 
him is hearsay but Tejumal himself gave 
evidence. Tejumal says definitely that 
Dhano and Bhagwano both brought him 
the 375 coupons. Dhano would come when 
he was called to Eevalram but Bhagwano 
would not. It is said for Dhano and Bhag¬ 
wano that they might both have been 
innocent agents, that Kevalram has no 
account of this transaction in his books and 
that even if Dhano was guilty, it is argued 
that Bhagwano is not. He may have been 
an innocent companion of Dhano and he 
has been prejudiced by his relationship 
with Pritam. There appears little force in 
these arguments. There appears to me no 
question but that Dhano and Bhagwano 
who were dealing in these coupons, as the 
evidence of Tejumal shows, knew that they 
were forged. Dhano is a panwalla. Bhag¬ 
wano was working ostensibly in a cloth 
merchant’s shop. It seems to be that Dhano 
and Bhagwano are as properly convicted 
for their participation in the conspiracy 
and for the cheating of Tejumal at Sukkur 
as Frederick and Uttam were properly con¬ 
victed for their share of the conspiracy in 
Karachi and their cheating of Harumal at 
Karachi. There remains then the case of 
Tikam, Kakumal and Pritam. Dealing with 
the case generally and summing up his 
conclusions the Magistrate says {see p. 136 
of the paper book): 

Pritam is the ringleader from whom everything 
originates. Kakoomal is the owner of a Press and 
has done the printing. Uttam has sold the coupons 
and got assistance in selling them. Tikam is the 
general assistant to Pritam for his Bukkur branch, 
Bhagwano and Dhano have sold the coupons at 
Sukkur either directly or with the assistance, of 
others. 

Now, this may be a true allocation of 
responsibility and division of labour, but 
the guilt of Pritam, Tikam and Kaku must 
be proved from evidence legally admissible; 
and so far as Tikam is concerned, the case 
is summed up by the Magistrate thus : 

As regards the accused Tikam, I refer to his 
conversation with Pritam at the Sukkur station 
platform and his interest in the chits which he 
sent to Uttam. If he were not in the conspiracy 
why should he take this interest ? 

Now, it appears that when Pritam went 
with the police to Sukkur he was met on 
the railway platform by Tikam and Tikam 
spoke to Pritam in the hearing and pre¬ 
sence of the Sub-Inspector Ghulam Hyder 
and the constable Sher Ahmed who were 
in plain clothes, and Tikam asked Pritam 
what had happened to his son Gopal, and 


Pritam replied he was under arrest. Tikam 
then said: 

Do not worry as the blocks have been removed 
to another place where they are safe. He also said 
that he had read Bind Bamachar paper and had 
learnt about this case. 


He then went away. It is upon this evi¬ 
dence that the Magistrate has chiefly relied 
to convict Tikam, and the learned Magis¬ 
trate appears to consider that the evidence 
is admissible under Bee. 10, Evidence Act, 
which admits the evidence of conspirators, 
at any time and place free from all those 
limitations which affect statements made 
by the accused or witnesses to the police, 
even incriminating statements made by 
conspirators when accused persons to the 
police. Now it is clear that S. 10, Evidence 
Act, does not apply to incriminating state- 
ments made by accused to the police in the 
course of the investigation, whether they 
incriminate themselves or others unless 
the special provisions of S. 27 let in part of 
a confession to a police officer. When S. 10 
refers to the common intention of the con¬ 
spirators, it refers to the common inten¬ 
tion in the future, not to the common 
intention in the past and this has been 
decided in cases. In 55 Bom 839* at p. 843, 
Barlee J. said : 


Reading S. 10 it appears to me that narratives 
coming from the conspirators as to their past acts 
cannot be said to have a reference to their common 
intention. The word 'intention' implies that the 
act intended is in the future and the Section 
makes relevant statements made by a conspirator 
with reference to the future. I interpret the words 
“in reference to their common intention” to mean 
in reference to what at the time of statement was 
intended in the future. This appears to me the 
ratio decidendi of the Calcutta cases, 38 Cal 169* 
and 46 Cal 700,3 though the full argument is not 
contained in the judgments of their Lordships. On 
principle this interpretation seems to be correct. 
The principle on which S. 10 is based is that of 
agency : see the extract from the judgment of 
Crump J. at p. 519 in 31 Bom L R SlB^i 'When 
concert have once been proved, each party is the 
agent of all the others, and acts done by bun in 
pursuance of the common design are admissible 
against his fellow conspirators.* It can scaredy be 
said however that one conspirator has any implied 
authority to make a confession after his arrest as 
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la 88 Oal 169,* or even as in tbU oase to give a 
description of past events to bis oo<ooDsplrator. 

In 38 Oal 169,^ it was laid down that 

a confession by a conspirator made to a Magistrate 
afterariest disoloslng the existence of a conspiracy, 
its objects and the names of its members, is not 
a^issible, under 8. 10, Bvidenoe Act, against the 
oo«oonspirators jointly tried with him, bnt only 
under S. 30 of the Act. B. 10 is Intended to make 
as evidence communications between different con¬ 
spirators while the conspiracy is going on with 
reference to the carrying out of the conspiracy. 
The confession of a co-aooused was not intended to 
be put on the same footiogasacommunioation pas¬ 
sing between conspirators or between conspirators 
and other persons with reference to the conspiracy. 
The evidentiary value of such a confession, under 
8. 30, is not higher than that of the statement of 
an accomplice, and it cannot be acted upon unless 
corroborated by independent testimony implicating 
the accused in the design with which they are 
charged. 

The confession then of Frederic alias 
Bamchand made to a Magistrate in Court 
implicating Uttam and Pritam is admis. 
sibld in evidence, is a confession under S. 30 
bub statements made by Pritam to the 
police or by Tikam or Eakumal to the 
police are not admissible in evidence if they 
are incriminating, for S. 10, Kvidence Act 
is not intended to remove those restrictions 
which the Evidence Act and the Criminal 
Procedure Code place upon the admissibi. 
lity of statements made to the ^lico. 8. 25, 
Evidence Act, lays down that “ no confes¬ 
sion made to a police officer shall he proved 
as against a person accused of an offence.” 
There is no question in this Section of the 
custody of the police. Sec. 162, Criminal 
P. 0., lets in the statements of witnesses 
subject to certain conditions. The conspira¬ 
tors in this case are accused, not witnesses. 
8.10, Evidence Act, does not avoid in ap¬ 
propriate cases the operation of either of 
these Sections. Moreover, it has been laid 
down by this Court in A I B 1930 Sind 
225that a useful test of the admissibility 
of statements made by the accused to the 
police is to ascertain the purpose for which 
it is being put by the prosecution. If they 
are to be used by the prosecution to inori- 
minate the accused, then they are not ad- 
missible, even if they are made by the 
aoonsed in his own defence and intended to 
exculpate him. With all respect to the 
learned Judges who decided that oase, it 
appears to me a matter of some argument 
whether this is the proper test, for it is not 
difficult to think of a ciae where an accused 
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most urgently desires that an exculpatory 
statement made by him to the police at an 
early stage of the Investigation should be 
put in evidence to prove his innocence, and 
yet the prosecution may desire themselves 
to use the same statement, read with other 
evidence in the case, to incriminate the ac¬ 
cused. To shut out this evidenoe might do 
the accused grave barm and injustice, and 
it may be that the better and truer test 
is whether the statement is incriminating 
in itself or exculpatory. If the statement 
is incriminating in itself, an accused will 
not desire to put it in evidence; if it is 
exculpatory in itself, but may by relation 
to the other evidence be made an incrimi. 
Dating statement, then it appears to me 
there is much to be said for the argument] 
that it is admissible in evidence, because 
the accused’s use of that statement as an 
exculpatory statement may well be per¬ 
mitted to prevail to his advantage over thd^ 
use by the prosecution of that statementi 
as an incriminating statement. Two ca3es| 
of Bombay are somewhat in point: 5 Bom 
L S 312® and 6 Bom 34." 

Bnt this particular aspect of this ques- 
tion is of DO moment here, for, it is clear 
that the prosecution wish to use against 
Tikam to incriminate him statements made 
by him on the railway platform during the 
coarse of the police investigation, and made 
in effect to the police,. The argument that 
they were made to Pritam and not to the 
police is a mere subterfuge. A Snb-Inspec- 
tor and a constable bring these statements 
of Tikam on the record as made in their 
hearing and in effect to them. This is 
clearly not the sort of evidence on which 
an accused can be convicted. It is inadmis- 
sible under S. 25, Evidence Act interpreted 
by the ruling of this Court to which I have 
referred. The obits on which the Magis. 
trate further relies to convict Tikam owe 
their existence to the fact that Eaku being 
deaf used to converse by writing on paper, 
are worthless in themselves as evidence 
and inadmissible as incriminating state¬ 
ments made by accused persons to a police 
officer in the course of an investigation, 
Tikam therefore mnst be acquitted and 
discharged, and I order accordingly. 

Similarly, there appears no sufficient evi¬ 
dence against Kakumal. The Magistrate 
finds him the owner of the Press which 
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printed these forged coupons, but no forged 
coupons and no blocks were found in this 
Press, but Kakumal was deaf and com¬ 
municated with his friends in writing, and 
the Magistrate has relied on certain chits 
and slips of paper written to and by Kaku¬ 
mal or at his instance in the course of the 
police investigation to convict Kakumal. 
The evidence of Khemchand, a former 
Municipal Councillor proves nothing against 
Kakumal, and so far as the writings by 
and to Kakumal or at his instance are 
concerned, it would appear they were made 
at the instance of Pribam in the presence 
| 0 f the constable Sher Ahmed. Statements 
imade to the police by accused persons, to 
incriminate them, are inadmissible in evi¬ 
dence, as I have pointed out. It makes no 
difference if because a man is deaf these 
statements are written. There appears 
therefore no admissible evidence sufficient 
to convict Kakumal, and he must be 
acquitted and discharged, and I order 
accordingly. 

So far as Pritam is concerned, he is 
implicated in the confession of Frederick 
alias Hamchand. This is evidence only 
under S. 30, Evidence Act, and subject to 
the infirmities of such evidence, but it is 
clear that he lived with Uttam and when 
he moved lived a few doors away. He had, 
it is clear, close associations with him. 
Forged coupons were found in a suit case 
in his room but they were claimed by his 
son Gopal and this cannot go against him. 
Any incriminating statement made by him 
to the police is admissible only so far as it 
leads to the discovery of any fact. Sukkur 
was not discovered as the result of Pritam’s 
confession, but against him stands the evi¬ 
dence of Kishinchand. He is a block maker 
and he states that two months before the 
police recorded his statement, Pritam had 
come to him to get a block made of a 
Player’s coupon. Now, I have read through 
the statement of this witness carefully and 
I can see no possible reason to reject it. 
It appears clear also that Pritam himself 
brought the police to his shop. Moreover, 
he tried to give the police the slip in 
Karachi. He went into hiding. Against 
this evidence is the evidence of Pritam’s 
witnesses : Inspector Tobin, Thakurdas 
Mohandas, fruit hawker, Frederick alias 
Bamchand giving evidence for the defence 
as a witness and not as an accused, Dr. 
Tekchand, Laikram, head constable, and 
Girdhari Lai, a hawker (see p. 134 of the 
paper book), bnt all this amounts to nothing 
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in rebuttal of the prosecution case against 
him. 

I am forced therefore to the conclusion 
that Pritam was in this conspiracy and has 
been rightly convicted. His conviction and 
sentence must be confirmed accordingly. 
The appeals of Tikam and Kaku are allowed 
and the appeals of the other appellants 
dismissed. Order accordingly. 

d.s./r.k. Order accordingly, 
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Davis J. 0. and Lobo J. 

Kadur Baksh Waroo and another 

Appellants 

V. 

Emperor, 

Criminal Appeal No. 207 of 1938, Decided 
on 13th January 1939, against judgment 
of First Addl. Sess. Judge, Hyderabad, 
D/- 27th August 1938. 

Penal Code (1860), Sec. 489-0 — Accueed 
found in potseesion of insbrumentt or materials 
for purpose of being used for counterfeiting— 
He it guilty under Sec. 489-D even though 
instrument! found were not all articles required 
for counterfeiting. 

The wording of S. 469-D is very wide and would 
olearly cover a case where a person is found in 
possession of machinery, instruments or materials 
for the purpose of being used for counterfeiting 
currency notes, even though the machinery, instru¬ 
ments or materials so found were not all the arti¬ 
cles required for the purpose of counterfeiting : 21 
M LJ 766, Bel. on. [P 192 C 21 

Syed Md. Aslam — for Appellants. 

Partabrai D. Punwani, Advocate-General 

— for the Crown. 

Lobo J, — The two appellants in this 
case Kadir Baksh alias Kadri, son of Waroo, 
and Saleh, son of Kamil, have been tried 
and convicted by the First Additional Ses¬ 
sions Judge of Hyderabad of an offence 
under S. 489.D, I. P. C., and have been 
sentenced each to undergo rigorous impri¬ 
sonment for four years. The facts of the 
case are quite simple. On 3rd June 1937 
one Timer Gado made a statement to the 
District Superintendent of Police, Karachi, 
which was recorded wherein Umer stated 
that appellant Kadri alias Kadir Baksh 
was counterfeiting currency notes. The 
statement was made over to Inspector 
Shafi Muhammad for investigation. The 
Inspector proceeded to Tatta and on 5th 
June obtained a warrant from the First 
Class Magistrate, Tatta, empowering him 
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to aearoh the house of Kadri in the village 
of Bais Muhammad four to five miles from 
Tatta. Aooompanied by mashirs Damodar- 
das and Bakadar Sheikh the Inspector on 
6th June went to the village of Bais 
Mohammad which he reached at 11 a. m. 
They found the house indicated in the 
warrant to consist of two landhis facing 
east and west with a common wall between 
and surrounded by an enclosure. In the 
western landhi were appellant Kadri, his 
wife and the wife of appellant, Saleh the 
sister of Kadri. The Inspector proceeded to 
search. From a looked trunk in the landhi 
which was opened with a key obtained 
from appellant Kadri was found a bundle 
of five P. 0. P. papers three of them of the 
size of a five rupee note. From a locked tin 
box lying under the trunk which the In. 
spector also opened with a key obtained 
from appellant Kadri were found some 
small bottles containing powders, some 
boxes of soap and two pieces of plates of 
wood of the size of a ten rupee note. Con¬ 
cealed in a pile of bedding were found two 
plates or sheets of glass of the size of a 
ten rupee note. The eastern landhi was 
next searched and from a wall thereof were 
found two bundles of prints of ten rupee 
notes, six in number. A masbirnama was 
prepared. Appellant Kadir Baksh was pre¬ 
sent throughout the proceedings; appellant 
Saleh and one Bhambho who has been 
acquitted came there while the search was 
in progress. Appellant Kadir Baksh was 
arrested and taken by the police to Tatta 
where the Inspector recorded a formal first 
information report. Saleh and Bhambho 
were thereafter arrested and all three were 
ohallaned to the Court of the First Class 
Magistrate, Tatta, on 27th June 1937. 

Appellant Kadri alias Kadir Baksh 
alleged the case against him was false ; 
Umer Gado was his enemy ; they had dis. 
putes over land; Timer’s grand.motber bad 
eloped with his cousin Muso Bais ; Timer's 
sister was on terms of intimacy with him. 
The Inspector of Police was also inimical 
to him because he had “come within his 
jurisdiction” and when questioned about 
it he bad given the Inspector ”a curt 
reply.” He even alleged enmity between 
himself and Saleh appellant to whom he 
said the house searched belonged. In the 
^sions Court he further denied that he 
had produced the articles seized by the 
Police in the search. Appellant Saleh 
admitted the house searched was his but 
said he was not present at the search. On 


the day in question he had gone to Muham¬ 
mad Bais a carpenter and the police fet- 
ohed ” him from there. When he was 
brought to his house Kadri and Bhambho 
"were both sitting there” and *the pro. 
perty in Court was already before them.” 
Appellant Kadri was his enemy on the 
question of girls.” 

Now, there can be no doubt that on 6tb 
June 1937 the Inspector Shafi Muhammad 
searched these premises in the village of 
Bais Muhammad in the presence of mashirs 
Damodhardas and Bakadar Sheikh Maho- 
iped Usman and prepared a mashirnama 
(Ex. 14). The mashirnama has been signed 
by the mashirs and sets out in clear terms 
whence the police found the various arti. 
cles seized by them and mentioned in the 
mashirnama. When the police arrived they 
found the premises in the occupation of 
appellant Kadri, his wife and the wife 
of appellant Saleh; Saleh and Bhambho 
came there of their own accord while the 
search was proceeding. It was appellant 
Kadri who produced the keys of the two 
receptacles in which some of the articles 
seized by the police were found. Evidence 
on all these points has been given by In¬ 
spector Shafi Muhammad (Ex. 3), by the 
mashirs Damodardas (Ex. 19) and Bakadar 
(Ex. 20). The Inspector has denied the 
existence of any enmity between him and 
appellant Kadri, and there has been no 
suggestion why Damodardas and Bakadar 
Sheikh should give false evidence against 
the appellants. The learned advocate for the 
appellants faintly suggested that the incri. 
minating articles referred to in the masbir. 
nama (Ex. 14) might have been introduced 
by Timer Gado who was present with the 
search party. But there is nothiog to sup¬ 
port the suggestion. The evidence clearly 
shows that daring the search Umer Gado 
who had acted as a guide to the Inspector 
was kept outside the premises and could 
have had no opportunity of planting incri. 
minating articles on the occupants. Besides 
several of these articles were found in 
looked receptacles opened by the Inspector 
of Police with keys product by appellant 
Kadri. Moreover the search was conducted 
in broad daylight and any attempt at 
introducing incriminating articles into the 
premises searched could easily have been 
discovered by the appellants and brought 
to the notice of the Inspector and the 
mashirs. There is no evidence that the ap. 
pellants or any of the occupants did any 
such thing. That the appellants were in 
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conscious possaaaion of the articles seized 
by the police and referred to in the mashir- 
nama (Ex. 14) cannot be doubted. Saleh 
admits the landhia belong to him and that 
he lives there; Kadri was found in occupa¬ 
tion and in his possession were the keys of the 
receptacles lying in one of the landhis. The 
appellants have admittedly married each 
other’s sisters and both these women were 
present when the police arrived to search 
the premises. There would appear to be no 
substance whatever in the statements of 
the appellants that they were at enmity 
with each other over women. 

But the main argument urged by the 
learned advocate for the appellants was 
that assuming that the appellants were 
found in possession of the articles seized 
by the police, these articles were of an 
innocent nature, might well have been pos¬ 
sessed for innocent purposes, and cannot 
be held to have been in the possession of 
the appellants for the purpose of being used 
or with the knowledge that they were in¬ 
tended to be used for forging or counter¬ 
feiting currency notes. On this point the 
prosecution have placed on record the evi¬ 
dence taken on commission of the Master 
Security Printing,India,and of the Engraver 
Security Printing, India, both of whom 
were examined at Nasik on interrogatories 
sent to the District Magistrate of Nasik, In 
their opinion, of the articles sent to them 
for examination, the P. O. P. papers, the 
two pieces of glass and the photographs^ or 
prints of ten rupee notes are articles which 
could be used in the process of counterfeit¬ 
ing currency notes; "the prints could be 
used as a photographic basis on which to 
draw coloured counterfeit notes by hand. 
The appellants are mere rustics living on 
cultivation in an out of the way village 
some miles away from Tatta, and it is very 
difficult to conceive of any innocent purpose 
for which they could have been in posses¬ 
sion of P. O. P. papers and P. O. P. prints 
of ten rupee notes. So far from suggesting 
any innocent purpose the appellants have 
denied possession of the incriminating arti¬ 
cles. The learned advocate for the appel¬ 
lants argues that the appellants might 
have been in possession of these papers and 
prints to enable them to cheat some simple 
and unwary cultivators with the usual 
note-doubling trick. But the appellants 
themselves have made no such suggestion 
and it is difficult to understand why even 
for such a purpose ten rupee note prints 
should be kept in stock. 


V. Empbbor (Loho J.) &.I.R. 

Next it is argued by the learned advo. 
cate for the appellants that the articles 
alleged to have been found in the posses- 
sion of the appellants were by no means 
all the articles required for counterfeiting 
currency notes and that therefore the ap¬ 
pellants cannot be convicted of an offence 
under S. 489-D, I. P. C. We do not think 
however that this argument avails the 
appellants. The wording of Sec. 489-D is 
very wide and would clearly cover a case 
where a person is found in possession of 
machinery, instruments or materials for 
the purpose of being used for counter- 
feiting currency notes, even though the 
machinery, instruments or materials so 
found were not all the articles required for 
the purpose of counterfeiting. In the case 
of 21 M L J 766' it was stated by Sundara 
Aiyar J. : 

If the purpose and intention of the accused be 
proved it is not necessary that all the articles re¬ 
quired for counterfeiting should be found on him 
to hold him guilty of an oSence under S. 489'D, 
I. P. 0. A man may not be able to command all 
the articles required for the purpose but he may be 
actually proved to be in possession of only some. 
This would not deter the Court from convicting 
him of an offence under the statute. 

On the evidence on the record and the 
circumstances of the case we feel no doubt 
whatever that the appellants were in pos¬ 
session of the incriminating articles refer¬ 
red to in the mashirnama (Ex. 14) for the 
purpose of using them for forging or 
counterfeiting currency notes. We see no 
reason therefore to differ from the conclu¬ 
sion arrived at by the learned Additional 
Sessions Jndge who tried this ease and of 
the three assessors who were unanimously 
of the opinion that the appellants were 
guilty of the offence with which they were 
charged. We accordingly confirm the con- 
viotions and sentences of the appellants 
and dismiss this appeal. 

d.S./r.K. Appeal dismissed. 


1« Abdul Rahman v. Emperor, (1911) 21 M L 7 
766=11 1C 241. 
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FULL BENCH 

Davis J. 0., Weston and Ttabji JJ. 

Ut. Barhaiy wlo iiaina—Applicant, 

V. 

Baya Premji and another — 

Non.applicant. 

Criminal Bevn. Appln. No. 40 of 1939, 
'Decided on 23rd May 1939, to revise order 
•of 3rd Addl. City Magistrate, Karachi, D/- 
'26th January 1939. 

(a) Criminal P. C. (1898), Si. 437, 403 
Cxpln., 203 and 259—Scope of S. 437—Com¬ 
plaint diimitaed under Sec. 203 or .accuied 
-diicharged under S. 259 — Any Magiatrate (of 
■co-ordinate juriadiction) can entertain aecond 
-complaint on aame facta although order of dia- 
aniaaal or default ia not aet aaide: 23 S L R 43= 
AIR 1929 Sind 61=112 I 0 68h Ov$rruled» 

Beotion 437 is only an enabling Section and 
■does not take away by implication the jurisdiction 
•vested in a Magistrate to bear the complaint again: 
29 Oal 726 (F B), Bel. on. [P 194 0 2] 

Where therefore a Magistrate dismisses a com- 
tplaint for default under Seo. 203 or discharges an 
•accused under Seo. 269, it is competent for that 
Magistrate or his successor in office or any other 
Magistrate having co-ordinate jurisdiction toenter. 
-tain a second complaint on the same facts although 
'the order of dismissal or discharge may not have 
•been set aside by a higher Court; 23 S L B 43= 
air 1929 Sind 61=112 I C 681, Overruled. 
Case law discussed, [P 193 0 1] 

Suoh Magistrate, while entertaining the second 
complaint should however keep inmindthedefanlt 
^committed in the earlier proceedings for that default 
may have a bearing not only upon any subsequent 
default committed but also upon merits of the 
•complaint. [P 196 0 1] 

(b) Criminal P. C. (1898), Sa. 203 and 259— 
Order diamiaaing complaint under S. 203 or 
diacharging aceuaed under S. 259 ia not judg¬ 
ement. 

The word ‘judgment’ indicates some final deter¬ 
mination of the case which would end it once for 
.«U, suoh as an order of conviction or acquittal, 
•Hence an order dismissing a complaint under Seo. 
208 or discharging an accused under S. 269 is not 
•a judgment: 28 Oal 652 (F B); 29 Mad 726(F B) 
■and AIR 1939 F 0 43, Bel. on. [P 195 0 2] 

Kishinchand J. Bijlani — 

for Applicant, 

Partabrai D. Funwani, Advocate-General 

— for the Crown, 

Weston J. — The question referred to 
-the Fall Bench is : 

Whether it is competent for a Magistrate to 
entertain a second complaint upon a statement of 
hMts which constituted a first complaint Which 
( has been dismissed for default under B. 203, Orimi- 
oal P. 0., or in which the acoosed have b^n disr 
, chafed under 8. 269, Oriminal P. 0,, fhe order of 
I dismissal^ or discharge, ‘as the case may be not 
I bavi^ been set aside by a higher Oonrt, ' ^ ^ 

4 hnd has been made bec'^bse 'pf the-Bench 
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decision of this Court in 23 S L B 43^ 
which has been followed in subsequent oases. 
In 23 S L B 43^ the following question 
arose : 

Whether it U open to a Magistrate to entertain 
a complaint when a similar complaint has been 
dismissed by another Magistrate of co-ordinate 
jurisdiction and the dismissal has not been set 
aside by higher authority, 

It was held that the answer to this ques. 
tion should be in the negative. Beliance 
was placed upon two cases, 22 All 106^ and 
23 Gal 983,^ and the following passage 
from the judgment of the Allahabad case 
was approved : 

It is utterly contrary to sound principles that 
one Magistrate of co-ordinate jurisdiction should, 
in effect and substance, deal with, as if it were an 
appeal or a matter for revision, a complaint which 
had already been dismissed by a competent tri¬ 
bunal of co-ordinate authority. 

It is to be noted that this question is 
not identical with that now referred to us 
although the two have common ground. 
That in 23 S L R 43^ related to the enter- 
tainment of the second complaint by a 
Magistrate other than the Magistrate who 
disposed of the first complaint, but covered 
not only cases where the first complaint 
had been dismissed for default, whether 
under S. 203, or under S. 259, Criminal 
P. C., but also cases where the complaint 
had been dismissed under S. 203, Criminal 
P. C., on consideration of its merits or the 
accused had been discharged under S. 253, 
Criminal P. G. The question now referred 
to us is restricted to oases of dismissal for 
default but includes all second complaints 
whether made to the Magistrate who dealt 
with the first complaint, to bis successor- 
in-office, or to another Magistrate of oo« 
ordinate jurisdiction. 

In the Allahabad and the Calcutta oases 
the dismissals of the first complaints had 
been under S. 203, Oriminal P. C., but were 
not dismissals for default of appearance by 
complainants. These authorities have been 
considered in later oases of the same High 
Courts. The present view of the AlUhabad 
High Court does not differ from that ex. 
pressed in 22 All 106* and it ia given in 50 
All 425.^ In this, three classes of cases arte 

1. Mt. liratbbai v. Mt. Sugnibal, (1929) 16 

A IB Sind 61=112 I G 681=29 Or L J 1097 

=23 8 L B 48. 

2. Qaeen-Bmpreaa T. Adam Ehan. (1900) 22 All 

106=1899 A W N 211. 

3. Nilratan Sen v. Jogesh Chandra. (1896) 28 Oal 

• >9e3=?10W.N67. ► . / - . . i 

■,4. Bamanand t. Sheri, (1984) 21 A I B All^87= 

160 X 0 878s86 Or Ii J 1062=66 All 42^ 
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seb out: (1) When the subsequent com¬ 
plaint is filed before the same Court presid. 
ed over by the same Magistrate, (2) when 
the subsequent complaint is filed before the 
same Court presided over by the successor- 
in-ofiBce of the Magistrate who had dismis- 
sed the first complaint, and, (3) when the 
subsequent complaint is filed before a Court 
other than the Court which dismissed the 
former complaint. It was held settled that 
there is no bar to the entertainment of the 
second complaint by the same Magistrate 
who has dismissed the first complaint, and 
reference was made to four oases of the 
Allahabad High Court, the two latest being 
29 All 7" and 36 All 53.® It was also held 
that the entertainment of the second com¬ 
plaint by a successor.in.office of a Magis¬ 
trate who has dismissed the first complaint 
is competent. Reference was made to 36 
All 129.^ As for the third class, it was held 
that 22 All 106^ had nob been overruled by 
cases relating to the first and second classes 
and that a second complaint on the same 
facts should not be entertained by another 
Magistrate of co-ordinate jurisdiction. The 
passage from 22 All 106,* already quoted, 
was approved. 

It is not clear upon what legal basis the 
Allahabad High Court considers that the 
distinction made in the three classes of cases 
is justified. No doubt under Sec. 561 (A), 
Criminal P. C., the High Court has power 
to make such orders as may be necessary 
to prevent abuse of the process of a Magis¬ 
trate's Court, and in particular cases it 
may be proper and desirable that the High 
Court should quash proceedings taken on 
second complaints. But such orders may 
also be proper and desirable in the parti¬ 
cular circumstances of the case, when the 
second complaint is made to the Magistrate 
who dismissed the first complaint or to the 
successor-in-office of such Magistrate. In 
12 Lah 9® the Lahore High Court held 
that the dismissal of a complaint, even 
when that dismissal had been upheld by 
the Sessions Judge in revision, was not a 
bar to a second complaint, apparently made 

6. Emperor v. Mehrban Hussain, (1907) 29 All 7 
=1905 AWN 246=3 A L J 662=4 Or L J 69. 

6. Emperor v. W. 0. Keymer, (1914) 1 A I R All 

179=22 I 0 146=16 Or L J 1=36 All 53=12 
A Ij J 1. > 

7. Bam Bharos v. Baban,(l914) 1 A I R All 79= 

22 I 0 734=16 Or L J 158 = 36 All 129=12 
A L J 106. 

8. Allah Ditta v. Karam Bax, (1930) 17 A 1 R 

Lah 879=1930 Or 0 923=127 I 0 16=31 Or 
li J 1180=12 Lah 9=32 P L R 208. 


to tbe same Magistrate,.but as they found 
no good grounds for reconsideration of the 
case they quashed proceedings on the second 
complaint as an abuse of the process of the 
Court. The argument of convenience or 
sound principle hardly seems to justify a 
hard and fast distinction. 

We also think that the undesirability of 
one Magistrate entertaining a complaint 
when a first complaint on the same facts 
has been disposed of by another Magistrate- 
can be overstressed. We do not think that- 
generally there is any unhealthy spirit of 
emulation among Magistrates which makes- 
them eager to entertain complaints dis¬ 
missed by their colleagues, and a Magis¬ 
trate who showed this spirit would quickly* 
attract tbe notice of the higher authorities. 
The Calcutta High Court seems to have- 
departed entirely from the view expressed 
in 23 Cal 983.® In 28 Cal 211® it was held 
that tbe view expressed in 23 Cal 983®' 
could not be applied to Presidency Magis- 
trates to whom 89 . 436 and 437, Criminal 
P. 0., do not relate. 28 Cal 652*® is a. 
similar ruling by a Full Bench dealing with- 
Presidency Magistrates. In 29 Cal 726** a 
Full Bench considered the question : 

Whether a Magistrate in a warrant case having* 
passed an order of discharge is competent to take- 
further proceedings and issue process against the* 
accused in respect of the same offence nnless ani 
order of further inquiry shall have been passed 
under S. 437, Criminal P. 0., having the efieot of 
setting aside the order of discharge. 

The question was answered in the affir¬ 
mative. It was held by Maclean C. J. that^ 
S. 437, Criminal P. C., is only an enabling. 
Section and does not take away by impli¬ 
cation the jurisdiction vested in a Magis.; 
trate to hear the complaint again. In 36 
Cal 415** it was held that a Subordinate’ 
Magistrate who bad dismissed a complaint*- 
under S. 203, Criminal P. 0., was compe¬ 
tent to revive it notwithstanding that the* 
District Magistrate had refused to order a. 
further inquiry in the matter on applica- 
tion made to him for that purpose. In 40^ 
Oal 71,*® an accused had been discharged in 
the Sessions Division of the High Court on 

9. Queen-Empress v. Dol^obind Dass, (1901) 28-> 
Cal 211=6 C W N 169. 

10. Dwarka Nath Mondul ▼. Beni Madhab Ban-^ 

nerjee, (1901) 28 Cal 662 =6 0 W N 467 (PB). 

11. Mir Ahwad Hossein v. Mohamed Askari, (1902) ■ 

29 Cal 726=6 0 W N 633 (F B). 

12. Jyotindra Nath Daw v. Hem Chandra Daw,. 

(1909) 86 Cal 415=2 I C 293=9 Cr L J 663=- 
18 0 W N 193« 

13. Emperor v. Idoo, (1918) 40 Oal 71=15 I C 468- 
=16 OWN 983. 
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a nolle prosequi entered by the public pro. 
seoutor. The accused was subsequently 
placed on his trial on the same facts before 
a Magistrate. It was held following 29 Cal 
726,^^ that the Magistrate was wrong in 
declining jurisdiction which he undoubtedly 
had to hear the case. 

The Madras High Court in 29 Mad 
126** followed 28 Cal 652,*® although the 
case before it was not one of the Presi. 
dency Magistrate, and held that the same 
Magistrate could entertain a second com¬ 
plaint. In 55 Mad 622,*^ it was held that 
when a complaint is dismissed under Sec. 
203, Criminal P. C., any Magistrate having 
co-ordinate jurisdiction can take cognizance 
of a subsequent complaint on the same 
facts, notwithstanding that the order of 
dismissal has not been set aside. In 8 Pat 
537,*® a second complaint before the same 
Magistrate was held to be competent. In 
27 Bom L R 352,*^ it was held that when 
an accused is once discharged by one Magis¬ 
trate under Sec. 203, Criminal P. C., it is 
open to the complainant to file another 
complaint on the same facts before another 
Magistrate, although it was considered in¬ 
cumbent ou the complainant to inform the 
second Magistrate of the disposal of the 
first complaint, and 22 All 106^ was dis- 
sented from. In 31 Bom Li R 146*® a second 
complaint to the same Magistrate was held 
to be competent. There is therefore general 
authority that when a complaint has been 
dismissed or the accused have been dis. 
charged, a second complaint is competent 
notwithstanding that the order of dismissal 
or discharge has not been set aside by a 
higher authority. 

As pointed ont by Macleau C. J. in 29 
Cal 726,** S. 437, Criminal P. C., is an 
enabling Section. The Explanation to Sec. 
403, Criminal P. C., states that a dismissal 
of a complaint or discharge of the ncoused 
is not an acquittal for the purposes of this 
Section. I! the Legislature had intended to 

14, Emperor y. Ghinna Kaliappa GouDdeo, (1906) 
29 Mad 126=16 M L J 79=3 Cr L J 274. 

16. la re Ponaaswami Goanden, (1932) 19 A I B 
Mad 369=1932 Gr G 363 = 187 IG 8L7 = 83 
Or L J 464 = 56 Mad 622 = 62 M L J 469 
(F B). 

16. lanakdhari Singh v. Emperor, (1929) 16 A I B 
Pat 469=1929 Or 0 863=120 I 0 632=81 
Or li J 146=8 Pat 687=10 P L T 725. 

17. In ze Mahadey Lazman. (1925) 12 A I B Bom 
266 =67 I 0 527=26 Ox L J 991=27 Bom 
L B 852. 

16. Emperor v. Amanat Eadar, (1929) 16 A IR 
Bom ia4:=lld 10 261=80 Oe L J 694=31 
Bom L B 146. 


qualify this Explanation so that the dismis- 
sal of the complaint or the discharge of the 
accused is to be a bar to fresh proceedings 
ou the same facts unless the order of dis- 
missal or discharge is set aside by a higher 
Court, we think the Legislature would have 
said so either explicitly or by omitting the 
Explanation altogether. 

In 28 Cal 652*® the question was raised 
whether S. 369, Criminal P. 0., which pro¬ 
vides that a Magistrate may not alter or 
review a judgment passed by him, does not 
prevent the entertaiumeut of a second com. 
plaint. Maclean C. J. expressed the opinion 
that an order dismissing the complaint or 
discharging an accused is not a judgment 
and that the word ‘judgment’ indicates 
some final determination of the case which 
would end it once for all, such as an order 
of conviction or acquittal. In the same case 
Ghose, J. who dissented from the final con. 
elusion expressed by the Full Bench, con. 
sidered that when a Magistrate investigates 
the merits of a complaint either by exami¬ 
nation of the complainant or by taking 
such evidence as is produced and when his 
order discharging the accused is based on 
this investigation, then his order would be 
a judgment. He conceded however that an 
order dismissing a complaint for default 
could not be a judgment. In 29 Mad 126,** 
it was held by White C. J. that an order 
of dismissal of a complaint under S. 203, 
Criminal P. C. is not a judgment. A de- 
tailed discussion of the point appears in the 
judgment of Sulaiman, J. in a recent case 
of the Federal Court of India, (12th April 
1939), (Case No. 1 of 1939)*® in which the 
learned Judge adopted the view expressed 
by Maclean C. J., in 28 Cal 652.*® 

It is not necessary for us to consider the 
possible effect of S. 369, Criminal P. C., on 
the question considered in 23 8 L B 43.* 
As already remarked, the question now re. 
farred to us is not identical with that 
decided in 23 8 L R 43.* Althongh the 
words in 8. 259, Criminial P. 0., are “ may 
in his discretion .... discharge the aocus. 
ed,” we think that this discretion relates 
to the nature of the default rather than to 
the merits of the complaint we think that 
an order dismissing for default a complaint 
made either under S. 203 or under 8. 259, 
Criminal P. G., is not a judgment. Also we 
do not think that considerations of sound 
policy can bar the entertainment by a 

19* Dr. Horim Bam Singh y. The Grown, 
in (1989) 26 A IB F 0 48=18110 317. 
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Magistrate of co-ordinate jarisdiction of a 
complaint when a first complaint has been 
dismissed for default, and we do not think 
lib necessary to say more than that when 
[entertaining a second complaint a Magis¬ 
trate should keep in mind the default com¬ 
mitted in the earlier proceedings, for this 
default may have a bearing not only upon 
lany subsequent default committed but also 
jupon the merits of the complaint. We 
therefore answer the question referred to 
us in the affirmative. 

N.S./R.K. * Answer in affirmative. 
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Tyabji J. 

In the matter of All India Home Belief 
Insurance Co., (in liquidation.) 

Misc. Appln. No. 293 of 1935, Decided 
on 2nd September 1938. 

(a) Companies Act (1913), S. 227 (2)—Pay^ 
ments by insurance company after commence¬ 
ment of winding up, to policy-holders in 
respect of policies, are void and cannot be 
validated. 

Where an insurance company makes payments, 
between the commencement of the winding up and 
the date of the winding up order, to some of its 
policy-holders in respect of their policies, the 
amount of which had become due, such payments 
being payments of debts by company to its credi¬ 
tors clearly amount to dispositions of property 
within the meaning of S. 227 (2) and are not only 
void but cannot be validated : English Case law 
discussed and Rel. on i AIR 1931 Bom 2, 
Rel. on. [P 197 0 2] 

(b) Companies Act (1913), S. 227—S, 227 
and S. 57, Presidency Towns Insolvency Act- 
Distinction stated. 

The difference between S. 67, Presidency Towns 
Insolvency Act, and S. 227, Companies Act, isthat 
while bona fide payments to creditors by an Insol¬ 
vent, subject to the very important forgoing Sec¬ 
tions in the Insolvency Act are permissible and 
valid, and may generally be quite proper, payments 
to creditors, of debts previously incurred by a com¬ 
pany from the moment of the presentation of a 
winding up petition, become improper alienations 
and void. It necessarily follows from this, that 
while such payments by an insolvent made bona 
fide to his creditors may be regarded as payments 
made in the ordinary course of business, payments 
by a company of debts existing at the time of the 
presentation of a petition for winding up, made 
after the presentation of the petition, cannot be so 
regarded. Transactions which the law regards as 
improper and declares void, and which a company 
conducted with due care and attention ought to 
avoid cannot be regarded as transactions in the 
ordinary course of business. Secondly, for the pur¬ 
poses of S. 227, it is wholly immaterial whether 
the person making or receiving the payment had or 
did not have notice of the presentation of the peti^ 
tion for winding up, and the operatiorr of that 
Section is not in any way made to depend tipon 


such notice, whereas it would be essential under 
S. 57, Presidency Towns Insolvency Act, for a per¬ 
son claiming the protection of that Section to 
show that the transaction claimed to be valid' was 
without notice of the presentation of any petition. 

[P 198 0 2; P 199 0 I] 

(c) Companies Act (1913), S. 227 (2) — 
Transactions which Court would validate under 
S. 227 (2) mentioned. 

Transactions made after the commencement of 
a winding up which a Court would validate under 
S. 227 (2), are transactions bona fide entered into 
by a company for the benefit of the company and 
those interested in the assets of the company, for 
preserving the business of the company as a going 
concern, and not to the detriment of other creditors. 

[P 199 0 11 

Hakumatrai M. Eidnani and Pahlajsingh 
B. Advani — for Applicants. 

Badheylal Aggarwal and Parmanand 
Thakurdas — for Opponents. 

Order.—This is an application by the 
Official Liquidator under S. 227, Companies 
Act, in respect of certain payments by the 
All India Home Belief Insurance Go. Ltd., 
now being wound up, made between the 
commencement of the winding up and the 
date of the winding up order. The Official 
Liquidator asks for a decision whether these 
payments are to be dealt with in this 
winding up, as wholly void, or whether 
this Court will otherwise order and vali- 
date the payments under Cl. (2} of S. 227. 
The business of this company was inter 
alia to grant relief on marriages, maternity 
and betrothals. They issued policies on 
receipt of certain initial payments, and 
received periodical subscriptions payable 
on the policies, and on the occasion of 
marriages, maternity and betrothals, the 
policies entitled the holders to receive cer¬ 
tain payments, by way of relief under the 
rules of the company. The rules also en¬ 
titled the policy-holders to certain refunds 
of the amounts paid as subscriptions under 
certain circumstances. 

The company came to grief in the latter 
part of the year 1935. Its affairs were 
carried on by a Board of four directors 
through their managing agents. Of these 
directors one resigned on 7th August, and 
two others on 13th August. The fourth 
director, who was also one of the managing 
agents, was arrested by the police on 20th 
September and remained in jail till after 
5th November. On 17th September shortly 
before the arrest, the managing agents 
appointed one Gokaldas as their attorneyr 
who continued to transact the business of 
the company after the three directors had 
resigned and the fourth one had been 
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arrested. On lltb October a petition was 
filed for winding up the company compul¬ 
sorily, but the business of the company was 
continued until 5th November, on which 
date the petition filed on 11th October was 
published in the newspapers, and the com. 
pany stopped further business. A provi. 
sional Official Liquidator was appointed on 
28th November and an order of the Court 
for winding up the company was made 
later. During the period, 11th October to 
5th November the company paid very 
nearly Rs. 34,000 to various policy-holders, 
claiming the amounts as due to them on 
their policies or as refunds. The Official 
Liquidator has filed lists of these persons 
whose number is extremely large. In view 
of the impracticability of serving and hear¬ 
ing all these persons, the learned Judge 
before whom this matter came up, on I6bh 
May 1938, ordered that a certain number 
of these persons should be selected, and an 
opportunity given to them for being heard 
on this question. Notices have now been 
served upon 27 such persons, several of 
whom have filed their objections and are 
represented by advocates. On behalf of the 
Official Liquidator, I am now merely asked 
to declare that all these payments are 
wholly void and that they cannot properly 
be validated. I am not now asked to make 
any further order against any of the per¬ 
sons who have been served, in respect of 
the payments received by them. The Offi¬ 
cial Liquidator reserves the right to proceed 
against these persons later, in case I hold 
these payments void and refuse to validate 
them. The general question common to all 
these payments alone is therefore the sub¬ 
ject of this order. 

It is not disputed that the winding up 
commenced on 11th October 1935, the date 
of the petition, by virtue of Sec. 168, and 
that the payments, being dispositions of 
property by the company, are therefore 
void, unless this Court exercises its discre¬ 
tion and "otherwise orders under S. 227* 
The main ground on which I am asked to 
exercise the discretion and to affirm and 
validate these payments under S. 227, is 
that, they were made bona fide and in the 
ordinary course of current business to per¬ 
sons who had no notice of the presentation 
of the petition, and as such, were payments 
which ought to be upheld by this Court. 
There are very few decisions of the Indian 
Courts (only two have been cited before me), 
but as 8. 227 is for all practical purposes 
identical with 8. 163 of the English Com¬ 


panies Act 1862 and S, 173 of the English 
Act of 1929 English oases in point directly 
apply. The case in 64 Bom 718^ also 
exhaustively deals with this subjeofe. Refer¬ 
ring to the English Section which corres¬ 
ponded to See. 227, Companies Act, and 
provided that all dispositions of property 
by a company after the commencement of 
a winding up were void. Lord Cairns L. J. 
in (1868) 3 Ch 443,^ at pages 446-447, said: 

This is a wholesome and necessary provision to 
prevent during the period which must elapse before 
a petition can be heard, the improper alienation 
and dissipation of the property of a company in 
extremis 

and Sir G. Melliah L. J. in (1874) 9 Ch 
511^ pointed out that the result of the peti- 
tion was that the assets of the company 
were as from that date to be divided equally 
amongst its creditors, and that anything 
contrary to that sound principle, which had 
always prevailed in bankruptcy could not 
be allowed. In the present case I have to 
deal with the cases of persons who have 
after the date of the petition received 
amounts from the company by reason of 
the fact that they were policy-holders and 
these sums had become dne to them. The 
payments were therefore clearly payments 
of debts by the company to its creditors, 
and it is well-settled law that such pay¬ 
ments are not only void but cannot be vali¬ 
dated : In (1874) 18 S J 78.^ Lord Romilly 
refused to validate the payments to the 
policy-holders made by the Insurance Com. 
pany after the date of the petition, although 
the payments had become due and been 
proved several months before the date of 
the petition. The receivers of the payments 
were ordered to refund the amounts : In 
(1887) 58 L T 220,® Chitty J., stated : 

The proposition that payment by a company 
after the commencement of a winding up of a 
bona fide debt previously incurred will be affirmed 
by the Court under 8.158 is wholly untenable. 

And he ordered that that part of the pay¬ 
ment which was for a debt incurred by the 
company before the date of the petition, 
should be refunded. Similarly in (1895) 2 

1. Talsidas v. Industrial Bank of Western India, 

(1931) 18 A I B Bom 2=127 10 82=54 Bom 
718=38 Bom L B 968. 

2. In re Wiltshire Iron Oo.; Ex parte Pearson, 

(1866) 3 Oh 448=37 L J Ch 564=18 L T 88 
=16 W B 682. 

3. In re Liverpool Oivil Service Aesoolation; Ex 
parte Green Wood, (1874) 9 Oh 611 = 48 L J 
Ch 609=80 L T 451=22 W B 686. 

4. In re European Assurance Society: Brown and 
Tylden's case, (1874) 18 B J 78. 

6* In re Oivil Beivioe and General Stores Ltd., 
(1887) 68 L T 220=57 L J Oh 119. 
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Manson 314,® Vaughan Williams J. ordered 
Boosey & Co. to refund a payment made 
to them by the Repertoire Co., incurred 
before, but paid after, the date of the peti¬ 
tion. In Halsbury’s Laws of England, 
Vol, V Para. 1076 the rule is stated in 
these words : 

The payments of debts will not be sanctioned. 
A creditor who receives payment between the peti¬ 
tion and the winding up order is compelled to 
refund ; and directors who make any improper 
payments out of the company’s assets after the 
commencement of the winding up, are themselves 
liable to the company for the moneys paid away. 

It is therefore clear that such payments 
are to be regarded as improper alienations 
and dissipation of the Compands property, 
void in law, and those receiving such pay¬ 
ments must be made to refund them. When 
dealing with the case of certain banks, who 
obtained security from a company after 
the presentation of a petition in respect of 
advances which had been made before the 
date of the petition, Marten C. J., and 
Patkar J. of the Bombay High Court, in 
54 Bom 718^ refused to validate the trans¬ 
actions. The learned advocates who appear 
to support these payments have not been 
able to show anything which would save 
these payments from the application of the 
rule just referred to ; and in fact the pay. 
ments in this case were as bad a case of 
improper dissipation of a Company’s pro¬ 
perty as one could come across. 

Although what has just been stated is 
suflScient for the disposal of the matter 
before me, I must deal with the very lengthy 
argument which has been addressed to me 
by the learned advocates. It was argued 
that the effect of Sec. 229, Companies Act, 
was to bring into application the same 
rules and principles which prevailed in 
insolvency proceedings to the winding up 
of a company, and as bona fide payments 
made by an insolvent to his creditors 
before the date of the adjudication order 
without notice of the presentation of any 
insolvency petition, were subject to certain 
important foregoing provisions, valid under 
the protection Section (S. 67, Presidency 
Towns Insolvency Act), so bona fide pay¬ 
ments in the ordinary course of business 
made by a company before the date of the 
winding up order, provided they were made 
to persons without notice of the presentation 
of the winding up petition, should be vali¬ 
dated by the Court as a general rule when 
exercising the discretion u nder S. 227, Com, 

6. In re Eepertoire Opera Co., (1895) 2 Manson 

314, 
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panies Act. The entire argument is based 
on a series of misconceptions. S. 229, Com¬ 
panies Act merely enacts that the same 
rules will prevail amoug the claimants from 
a company in winding up proceedings, inter 
86 , as those which prevail among the ore. 
ditors inter se in insolvency proceedings. 
S. 229 is as follows : 

Ayplicaiion of Insolvency rules in winding up 
of insolvent companies : In the winding up of an 
insolvent company the same rules shall prevail 
and be observed vrith regard to the respective rights 
of secured and unsecured creditors and to debts 
provable and to the valuation of annuities and 
future and contingent liabilities as are in force for 
the time being under the law of insolvency with 
respect to the estates of persons adjudged insolvent 
and all persons who in any such case would be 
entitled to prove for and receive dividends out of 
the assets of the company may come in under the 
winding up, and make such claims against the 
company as they respectively are entitled to by 
virtue of this Section. 

What the argument of the learned advo¬ 
cates entirely overlooks is the very vital 
difference between S. 67, Insolvency Act, 
and S. 227, Companies Act. While bona 
fide payments to creditors by an insolvent, 
subject to the very important foregoing 
Sections in the Insolvency Act are per. 
missible and valid, and may generally be 
quite proper, payments to creditors of 
debts previously incurred by a company 
from the moment of the presentation of 
a winding up petition, become improper 
alienations and void. It necessarily follows 
from this, that while such payment by an 
insolvent made bona fide to his creditors 
may be regarded as payments made in the 
ordinary course of business, payments by a 
company of debts existing at the time of 
the presentation of a petition for winding 
up, made after the preseotation of the peti. 
tion, cannot be so regarded. Transactions 
which the law regards as improper and 
declares void, and which a company con¬ 
ducted with due care and attention ought 
to avoid cannot be regarded as transactions 
in the ordinary course of business. As 
Marten C. J. says in 54 Bom 718^ at page 
753 : 

There is I think a dividing line between what 
is in the ordinary course of business before a wind¬ 
ing up petition is presented, and what is the 
ordinary course afterwards, il^fore a petition is 
presented it is in the ordinary course of business 
for a company to pay all its debts and incidentally 
to give security to its bankers for any overdraft or 
loan it may arrange. But after a petition is pre¬ 
sented, the situation is different, prima facie all 
debts will have to be paid pari passu. Therefore it 
is no longer in the ordinary course of business to 
pay one creditor in fall to the detriment of his 
fellow creditors. 
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It is also diffioulb to treat suoh payments 
‘AS bona fide payments by the oompany. even 
j^rhen no fraud or improper motives are 
attributed to the parties actually concern, 
ed in the transaotions, for, quite apart 
ofrom the motives or intentions of suoh 
individuals, the very fact that a oompany 
■ought not to make such payments, which 
the law regards as improper dissipations of 
►property to the detriment of other credi¬ 
tors, brings into application the rule that 
nothing can be said to be done in good 
faith which is done without due care and 
attention. It may also be pointed out that 
tor the purposes of S. 927, it is wholly 
immaterial whether the person making or 
receiving the payment had or did not have 
notice of the presentation of the petition 
for winding up, and the operation of that 
Section is not in any way made to depend 
upon suoh notice, whereas it would be 
essential under Bee. 57, Presidency Towns 
Insolvency Act, for a person claiming the 
protection of that Section to show that the 
transaction claimed to be valid was with¬ 
out notice of the presentation of any peti¬ 
tion. In (1926) 1 Oh 828^ Earner J. while 
■validating a transaction entered into bet¬ 
ween the company and Rowley with know¬ 
ledge of the fact that a petition for winding 

up has been presented, observed : 

If therefore I were to bold that no one who 
knows of the presentation of a petition can safely 
«nter into any arrangement with the company, I 
-think I should be depriving the company of the 
^neflt which according to Lord Cairns the provi¬ 
sion of the Section was intended to secure to it. 

This is therefore another important point 
which shows that the considerations upon 
which transactions may be held to be valid 
or otherwise, under S. 67. Insolvency Act. 
And under S. 227, Companies Act, are en- 
tirely different. Transactions made after 
the commencement of a winding-up which 
a Court would validate under S. 227 (2), 
are transactions bona fide entered into by a 
company for the benefit of the company 
and those interested in the assets of the 
^mpany for preserving the business of the 
company as a going concern, and not to the 
detriment of mother creditors. In (1868) 3 
Oh 443^ at P- 447, Lord Cairns after speak¬ 
ing of improper alienations says: 

But where a company actually trading, which it 
As in the Interest of every one to preserve and ulti- 
«iately to sell as a going oonoem, is made the oh- 
ieot ofa winding up petition, which may fail or 
^y succeed, if It were to be supposed that trans- 


7. In re Park Ward and Oo., 
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actions in the ordinary coarse of its current trade, 
bona fide entered into and completed, would ba 
avoided and would not in the discretion given to 
the Court be maintained, the result would be that 
the presentation of a petition, groundless' or well- 
founded would, ipso faoto, paralyze the trade of the 
company, and great injury without any counter¬ 
balance of advantage, would be done to those inte¬ 
rested in the assets of the company; 

and in that case, ultimately, the traDsaotioa 
entered into between Pearson and the com- 
pany after the presentation of the petition 
for the sale of iron manufactured by the 
company, was afi&rmed and validated. In 
(1870) 10 Bq 312,® a transaction by which 
a pompany in an emergency obtained money 
to carry on its business was held to have 
been made bona fide, " with the view of 
preventing a state of things most disastrous 
to all parties concerned,” and was upheld. 
Similarly, in (1926) 1 Ch 828,^ where after 
the presentation of the petition, Rowley 
was induced to advance to the company a 
sum of money on the security of a deben¬ 
ture in order to enable the company to pay 
their workmen and carry on their business, 
Romer J. validated the transaction as be¬ 
ing one for the benefit of the company. In 
64 Bom 718,' the reason why Marten C. J, 
refused to validate the giving of the seen- 
rity to the Imperial Bank was stated in 
these words: 

There was no real necessity to give the Imperial 
Bank this security in preference to their fellow 
creditors when the only benefit to be received by 
the company was time, whereas time was a conces¬ 
sion all the creditors were bound to give in view of 
the winding-up petition already on the file and the 
Oourt’s powers thereunder. 

The transaction in other words was not for 
the benefit of the company and those interes¬ 
ted in the assets of the company, but for the 
benefit of the bank. Bona fide payments 
for supplies made to a company in the 
course of its current business have gene¬ 
rally been allowed, as was done in 54 Mad 
324.® The payments now under considera¬ 
tion cannot possibly be regarded as belong, 
ing to this class of transactions. The result 
is that no case has been made out for vali¬ 
dating these payments by the company 
under the management of Gokaldas as the 
attorney of the arrested managing agents* 
They were clearly payments to creditors of 
debts due by the company and as such im- 
proper alienations of the property of the 

8. In xe International Life Asauxance Society; 
Ex parte Gibbs, (1870) 10 Eq 312=^89 L J Ch 
667=23 L T 860=18 W B 970. 
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company, to the great detriment of the 
other creditors. They were in no way pay. 
ments made for the benefit of the com¬ 
pany and those interested in the assets of 
the company, or made bona fide in the 
course of current business in consideration 
of goods supplied or services rendered, be¬ 
longing to the class of payments, which 
merit being validated. I must accordingly 
refuse to validate them, and they will be 
dealt with in these winding-up proceedings 
as wholly void. 

n.s./r.k. Order accordingly. 


A. LB. 
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Evidence Act (1872), S. 92. Prov. 6—Scope 
^Document executed by agriculturiit a« sale 
deed alleged to be in reality mortgage—In suit 
tor redemption executant proved not to be 
agriculturist — As between parties to transac¬ 
tion, direct or circumstantial evidence to'prove 
that deed was mortgage and not sale is inad- 
missible—As against persons not parties to deed 
executant can show that document purports to 
be mortgage. 

Section 92, Proviso 6 does not apply to a case 
where a document is clear and unambiguous in its 
terms. gQi q i] 

^ WhMe a document executed by an agriculturist 
IS on the face of it a sale deed but is alleged to be 
only an ostensible deed of sale being in reality a 
mortgage, and in a suit by the executant for re- 
demption of the mortgage he pleads a contempora¬ 
neous oral agreement to reconvey, but it is proved 
that the executant is not an agriculturist, the 
beneficient provisions of 8. 10, Deccan Agricultu¬ 
rists Relief Act, cannot be taken advantage of, so 
that even assuming the case of the executant to be 
true, so far as parties to the transaction are con¬ 
cerned, he cannot bring either direct or circum¬ 
stantial evidence to show that the document was 
intended to operate as a mortgage and not asasale- 

^ ^ ^ -Sow 143, Bel. on; 22 All 149 
(P C); 30 Bom 119 and 35 Bom 93, Ref. ‘AIR 
191? PC 207 ; AIR 1924 P C 221 ; AIR 1925 
P C 75 and AIR 1936 P C 70, Disling. 

[P 200 0 2; P201 Cl] 
He can however show as against persons who are 
neither parties to the transaction nor are represen- 
tatives-in-interest of any such parties that the deed 

® mortgage and not a sale : ^4 I R 
191? P C 207 and AIR 1918 Bom 145, Rel. on. 

•r»- ni. 3 ^, [P 203 Cl] 

^ip Lhand Chandumal—/or Appellant. 
William Lobo — for RespoTidents. 

the judgment of the Assistant Judge, Suk- 


kur. setting aside a judgment of the Sub* 
ordinate Judge at Eohri who decreed th&- 
plaintiff’s suit for redemption of land mort¬ 
gaged by him as an agriculturist with de¬ 
fendant 1, his uncle, by an ostensible deed 
of sale. Defendants 2 and 3 were joined as 
subsequent purchasers from defendant 1 
with the knowledge that the land wae- 
morbgaged and not sold. Defendants 2 and 3 
admitted that they knew the land was 
mortgaged and not sold. Defendant 4 was 
joined as a purchaser from defendant 3 and> 
contends that the land was sold out and 
Out. Now the appellant has not put upon 
the record in this appeal either the plaint 
or written statement or even a copy of thoi 
sale deed itself, but it is clear from the 
judgment of the Subordinate Judge and the- 
issues raised that this was an ordinary suit 
by an agriculturist alleging a contempo¬ 
raneous oral agreement to reconvey. The 
Subordinate Judge says at page 7 of the- 
paper-book ; 

For these reasons lam of opinion that the trans¬ 
action, though ostensibly a sale, was in fact only 
a mortgage by conditional sale. There must there¬ 
fore have been an agreement between the parties to 
reconvey the property to the plaintifi. I see no 
reason therefore to disbelieve the plaintifi regard¬ 
ing the terms of such oral agreement, though, of 
course, the presence of the plaintiff’s witnesses at 
the time^ of the settlement of the terms is an 
exaggeration made out of nervous anxiety. 

It appears then to us that this is an^ 
ordinary case within those rulings which 
lay down that oral evidence as to the 
intentions of the parties is not admissible 
to vary a written agreement; and once it is 
found, as the Appellate Court quite rightly 
finds, that the plaintiff is not an agricultu¬ 
rist, so far as defendant 1 is concerned, the 
bottom falls out of the plaintiff’s suit. The 
advocate for the appellant does not dispute^ 
in this Court the finding of the lower 
Appellate Court that the plaintiff is not 
an agriculturist. The Assistant Judge has 
given convincing reasons for his decision on 
this point, and it is clear that the plaintiff 
is an unreliable witness. The Subordinate- 
J udge, in fact, discards the evidence of the 
oral agreement and relies on the oironm. 
stances of the case, the circumstances of the 
sale, the relationship between the parties 
and the inadequacy of the price, to support 
his conclusion that the transaction was a 
mortgage by way of conditional sale. There ; 
could be no objection to this so long as the 
plaintiff could bring his suit within the j 
beneficient provision of the Dekkhan Agri- ‘ 
cultnrists Relief Act, but once he is found 
not to be agriculturist, we do not see how 
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he oan bring either direct or indirect evi. 
denoe to show that the document me not 
what it purports to be, a sale, but a mort« 
gage. It appears in the lower Court and in 
thia Court reliance was placed upon S. 92, 
Evidence Act, and it would appear from 
the judgment of the Assistant Judge that 
reliance there was placed upon Proviso 6; 
it was sought to show by surrounding cir¬ 
cumstances what was the intention of the 
parties, but it is not intended that Proviso 6 
should apply to a case where a deed is 
clear and unambiguous in its terms. Deal¬ 
ing with a case where the question of 
intention was raised in relation to a deed 
of unambiguous language, McLeod C. J. in 
44 Bom 710' at page 716, said : 

An attompt was made by the defendant to show 
that the transaction evidenced by that document 
was a sham transaction, but he failed entirely to 
prove that allegation. But the Appellate Court has 
come to the conclusion that Ex. 71 must be read 
as a mortgage. The learned Judge has rightly 
excluded the evidence of intention. But he has 
admitted exactly the same evidence that would 
have been admitted if evidence of intention bad 
been allowed under Proviso 6 to B. 93, Evidence 
Act, and he has come to the conclusion really that 
when the parties executed the sale deed, they in¬ 
tended that it should be a mortgage transaction. 
The only circumstance upon which the defendants 
could possibly rely for their contention is the 
statement made by Balvantrao when acknowledg¬ 
ing execution before the registrar in which he 
referred to the document as a sale by way of a 
mortgage. I cannot see myself how a party who 
has put his signature to a document, which is 
clearly a sale deed, can alter the nature of the 
document by writing on it when the document is 
registered that it means something else than it 
really appears to be. Then the learned Judge has 
considered various facts with regard to the value 
of the property and the inadequacy of consldera- 
tion, all of which may be evidence that the three 
brothers when they executed a sale deed intended 
that it should be a mortgage. 

We think the case clearly comes within 
the decision in 30 Bom 119.^ Sir Lawrence 
Jenkins G. J. said : 

If we look to the deed alone, it is clear that the 
decree is correct, and that the plaintifi’a father 
parted with his interest in the property. But it is 
said that the circumstances to which we have 
alluded require that we should draw an inference 
that the document Is not what it appears to be. 
We can only understand that as meaning that the 
document was accompanied by a contemporaneous 
oral agreement or statement of intention which 
must be inferred from these several oixoumstances. 
But it has been pointed out by the Privy Council 
in 22 All 149,8 that in questions of this kind the 

1 . Ganpatrao Appajl ▼. Bapu Tukaram, (1920) 

7 A IB Bom 148=6810 674=44 Bom 710= 
33 Bom L B 681. 

2. Datoo V. Eamohandra, (1906) 80 Bom 119=7 

Bom L B 669. 

8. Balkishen Das t. W. P. Legge, (1900) 33 All 
149=37 I A 68=7 Bar 601 (P 0). 


Courts in Ipdia must be guided by S. 93, Evidence 
Act. 

The defendant has relied upon a dictum 
of the Privy Oounoil in 38 All 670,* at 
p. 574, where their Lordships say ; 

It was not disputed that the’test in such cases 
is the intention of the parties to the instruments. 
That intention however must be gathered from 
the language of the documents themselves viewed 
in the light of the surrounding circumstances. 

This is evidently a reference to Proviso 6 
to 8. 92, Evidence Act, which states that 
“any fact may be proved which shows in 
what manner the language of a document 
is related to existing facts.” That is one of 
the Provisos which is the despair of the 
Judge and the joy of the lawyers. It may 
be read in many ways. But it is not easy 
to see in what sort of a case this Proviso 
would be directly applicable. If you have 
to look at surrounding circumstances in 
order to ascertain the intention of the* 
parties, which has already been clearly 
expressed in the deed, it seems to me it- 
would be very easy to go over the line and 
attempt to prove from the surrounding, 
circumstances that the intention of the- 
parties was not what it appears to be. A 
very general statement no doubt is made 
by the Proviso, and what their Lordships 
say in the passage I have just read is 
merely a repetition of the Proviso. But on 
reading the whole of the judgment in thah 
case, it seems clear that they had not 
applied that Proviso to the facts of that 
case, as they merely considered the two 
documents before them, and gave them the 
construction which they thought was the 
proper one from the consideration of what 
was written in the documents themselves. 
We have also been referred to the decision 
in 46 Gal 320.^ But the facts of that case 
are entirely different because the interests 
of a third party were involved, and the 
head-note says : 

The lasguage of B. 93, Evidence Aot 1872, with 
regard to a ‘contract, grant or disposition reduced 
to writing,* in terms applies, and applies alone, 
‘as between the parties to anjr such Instrument, 
or their representatives in interest.* Wherever^, 
accordingly, evidence is tendered as to a transac¬ 
tion with a third party, it is not governed by the 
Section or by the rule of evidence which it con¬ 
tains, and in such a case therefore the ordinary 
rnles of equity and good conscience come into play- 
nnbampered by the statutory restrictions .... In 
this case both the grantor and the grantee in tran¬ 
sactions by deed regarding certain land were shown 

4. Jbanda Singh v. Wahid*nd-din, (1916) 8 A IB 
PO 49=861088=48 lA 384=88 All 670(FO). 
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by the evidence to have dealt with it with the 
knowledge that it belonged to a third person who 
was not a ‘party to the deeds or a representative in 
interest of a party* to them .... Held, that S. 92 
Evidence Act was no bar to the admission of evi¬ 
dence to show what was the true nature of the 
transactions: it did not prevent fraudulent dealing 
with a third person’s property. 

In 22 All 149,® at page 159, their 
Lordships said ; 

The case must therefore be decided ou a oon- 
fiideration of the documents themselves with such 
extrinsic evidence of surrounding circumstances as 
may be required to show in what manner the 
language of the document is related to existing 
facts. 

That appears to me to show that where a 
document itself is a perfectly plain, straight, 
forward document, no extrinsic evidence is 
required to show in what manner the 
language of the document is related to exist, 
ing facts. There may be cases where such 
extrinsic evidence is required, and it will 
therefore be admitted. But, it can only be 
in such cases where the terms of the docu. 
ments themselves require explanation, and 
then evidence can be led within the res. 
trictions laid down by the Proviso. 

In 45 Cal 320,® the Privy Council has 
affirmed the ruling in 22 All 149,® and 
approved that interpretation of that ruling 
by Jenkins C. J. in 30 Bom 119.® In that 
case Jenkins C. J. said at page 121 : 

If we look to the deed alone, it is clear that the 
decree is correct, and that the plaintiff's father 
parted with bis interest in the property. But it is 
said that the circumstances to which we have al¬ 
luded require that we should draw an inference 
that the document is not what it appears to be. 

We can only understand that as meaning that 
the document was accompanied by a contempo¬ 
raneous oral agreement or statement of intention 
which must be inferred from these several oiroum- 
stances. But it has been pointed out by the Privy 
Council in 22 All 149,^ that in questions of this 
kind the Courts in India must be guided by S. 92, 
Evideuce Act ; and that we cannot have recourse 
to those equitable principles which enable the 
Court of Chancery to give relief in those oases of 
which (1858) 2 De G & J 97,0 or (1869) 4 De G & 
J 16,7 furnish us with examples. We think that 
the contention urged by the appellant is opposed to 
the ruling of the Privy Council. This does not pre¬ 
clude a litigant from relying on the provisos to the 
section ; but there is no case made here which 
would enable us to say that any of them are ap¬ 
plicable to the circumstances of this case. 

Assuming that the plaintiff’s case as set 
out in the plaint will support a case based 
upon any one or more of the provisos, we 
do not see how it can be said that oral evi- 

6. Alderson v. White, (1858) 2 Oe G & J 97 = 4 
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dence which the Subordinate Judge has 
properly rejected as anreli^ble can be relied 
on to prove that it was never intended that 
the deed should operate as a sale at all, and 
in 35 Bom 93,® at p. 95, Scott 0. J. was of 
the opinion that such a deed could not be 
entertained. The Chief Justice said : 

The learned Judge, for the reasons stated in the 
appendix to bis judgment, is of opinion that a per¬ 
son who wishes to set aside an ostensible sale-deed 
can do so on proving that a representation was 
made to him at the time of execution that it would 
not be enforced as a sale-deed, and he accordingly 
states as the first question which arises for deci¬ 
sion in the appeal before him : ‘Did the defendant 
at the time of the execution of the sale-deed repre¬ 
sent to the plaintiff that the sale-deed would not 
be enforced as such ?* In other words, did the 
defendant promise to the plaintiff that the sale-deed 
would not be enforced as such ? Stated in this 
form the question propounded by the learned Judge 
is whether or not there was a contemporaneous 
agreement between the parties inconsistent with 
the written document executed by them. We think 
it is clear upon the authorities binding upon us 
that no evidence of such an agreement or promise 
or representation can be admitted. The Court’s 
view of the law expressed in 22 All 149^ was acted 
upon in 30 Bom 119,^ and again in 8 Bom L R 
287,9 and in 26 Mad 7.^0 Batty J. in 8 Bom L B 
287,9 said: ‘ . . . the fraud'wbich nnder Proviso 1, 

8. 92. may be proved mast be fraud which would 
invalidate a document, and therefore subsequent 
fraud in respect of the document not such as to 
invalidate it could not be a ground for admitting 
extraneous oral evidence under Proviso 1 of S. 92. 
The real effect of admitting such evidence would 
not be to prove fraud in the execution of the docu¬ 
ment, but the existence of a different intention 
than that which appears on the document itself. 
In other words, it would be an attempt to prove a 
different contract from that expressed in the docu¬ 
ment without proving any fraud in the prepara¬ 
tion of the document which would invalidate it.* 

With that jadgznent we, with respect, 
agree, and we can see nothing in the three 
judgments of the Privy Council on which 
the learned advocate for the appellant relies 
to the contrary, for the facts of all three 
cases are distinguishable : A I B 1924 P C 
221,“ AIR 1925 P 0 75“ and A I S 
1936 P 0 70.^® The learned advocate for 
the appellant did not refer to the Privy 
Council case in 22 All 149.® Nor did he 

6. Dagdu Sadu v. Nana Salu, (1911) 85 Bom 93 
=8 I C 644=12 Bom L R 972. 

9. Eeshavrao v. Raya, (1906) 8 Bom L R 287. 

10. Achutaramaraju v. Subbaraju, (1902) 25 Mad 
7 = 11 M L J 370. 

11. Vaidyanatha Ayyar v. Swaminatha Ayyar, 
(1924) 11 A 1 R P 0 221 = 82 I G 804 = 51 
1 A 282 = 47 Mad 884 (P C). 

12. Baijnath Singh v. Hajee Yally Mohomed, 
(1925) 12 A 1 R P 0 75=66 I G 832=3 Bang 
106 (P G). 

13. Tyagaraja Mudaliyar v. Vedathanni, (1936) 23 
A I R P G 70 = 160 IG 384 = 63 I A 126 = 
69 Mad 446 (P 0). 
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refer, nor has i& apparently been referred 
to in the lower Courts, to another aspect 
of this question, and that is the application 
of S. 92 to third parties. Defendants 2, 3 
and 4 are not parties to the sale-deed which 
is now challenged; nor does it appear they 
are the representatives-in-interest under 
the deed of defendant 1 within the mean, 
ing of S. 92; see 45 Gal 320.^ Therefore, it 
would appear that it is open to the plain, 
tifif to show as regards them that the deed 
was a mortgage and not a sale : 42 Bom 
512.^* But there is no reliable evidence. 
The oral evidence of the plaintiff and his 
witnesses the trial Judge rejected as un. 
reliable, and we cannot say that the evi- 
dence of price is sufficient to show that 
defendants 2, 3 and 4 dealt with the land 
of the plaintiff knowing that it was land 
which bad been mortgaged and not sold. 
The statement in the judgment of the trial 
Court that defendants 2 and 3 admit they 
purchased the land knowing it was mort. 
gaged, appears to us to go too far. We have 
had the written statements of defendants 2 
and 3 translated and they admit only that 
they knew the transaction was alleged by 
the plaintiff to be a mortgage. Defendant 4 
admits even less. This aspect of the case 
was not argued in or dealt with by the 
lower Court, and there is no sufficient evi. 
dence for us to interfere in second appeal 
upon this ground. We think therefore that 
the appeal mast fail, and we dismiss it 
with costs accordingly. 

N.S./r.k. Appeal dismissed, 

14. Gann Ramji v. Bhau Bapuji, (1918) 6 A I R 
Bom 146 = 46 I 0 662 ^ 42 Bom 612 =: 20 
Bom Xj B 684. 

A. I. B. 1939 Sind 203 
Davis J. 0. and Lobo J. 

Ghous Baksh Muhammad Amin and 
others — Appellants 

V. 

Emperor. 

Criminal Appeal No. 216 of 1938, Deci¬ 
ded on 10th January 1939, against convic¬ 
tions and sentences passed by Addl. Sess. 
Judge, Sukkur, D/- Slst August 1938. 

(a) Criminal P. C. (1898), S. 310->Accuied 
must not be prejudiced in bis trial for subse- 
ouent offence by recital of previous convictions 
—Stetement of accused relating to previous 
convictions and subsequent etfence ti«ated as 
a whole and read out at one time to accused— 
Procedure is contrary to S«. 310. 

In a case where it is Intended to prove previous 
convictions for the purpose of enhanced, punish¬ 


ment the trial Is In eSeot divided into two parts: 
dtstlj the trial for the subsequent offence and the 
opinioD of the assessors thereon, and secondly, If 
the accused be convieteil of that subsequent oSence 
there is what amounts to a trial on the charge of 
previous oonviotions on account of which the 
accused is liable to receive enhanced punishment. 
This EMond part of the trial of course may be very 
short, but it is nevertheless to be kept as something 
apart and separate from the first part of the trial 
in 'the sense that it shall not be allowed to Influ¬ 
ence the assessors or jurors in their opinion as to 
the guilt of the accused of the subsequent offence 
for which the accused is at first to be tried. If the 
statement of the accused relating to the previous 
convictions and the subsequent offence is treated 
as a whole and read out at one time to the accused 
this procedure is clearly contrary to the provisions 
of Sec. 310, Criminal P. G., and though it is true 
that under 8. 221 (7), Criminal P. 0., the charge 
must contain details of the previous convictions 
which it is intended to prove for the purpose of 
enhanced punishment, that Section must be read 
subject to S. 310, Criminal P. C., and the accused 
must not be prejudiced in his trial for the subse¬ 
quent offence by a recital of his previous convic¬ 
tions: A I E 2$$5 Sind 225, Bel. on. [P 204 0 2; 

P 206 0 11 

(b) Criminal P. C. (1898), Ss. 310 and 511— 
There must be legally admissible evidence 
justifying charge based on previous conviction 
— This evidence must fall either under S. 511, 
Criminal P. C., or S. 54, Evidence Act, 

Before an accused can be questioned about pre¬ 
vious oonviotions, there must be evidence legally 
admissible upon the record which shows that he 
has committed these previous offences about which 
he is examined by the Court; and legally admis¬ 
sible evidence as to previous convictions must fall 
either within S. 511, Criminal P. 0., or Sec. 54, 
Evidence Act. [P 205 0 2] 

Hashmatrai G. Cbainani — 

/or Appellants. 

Partabrai D. Punwani, Adyocate-Gane. 
ral —for the Crown. 

Davis Jt C,—In this case, three accnsed 
persons, Ghous Baksh, Hakimali and Jiand, 
haye been coovicted of offences of riot, 
ing and grievous hurt and sentenced to 
varions terms of rigorous imprisonment. 
But the most serious case is that of ao- 
cused 1, Ghous Baksh, who has been sen¬ 
tenced by the Additional Sessions Judge to 
seven years* rigorous imprisonment for an 
offence under See. 326,1. P. C., read with 
S. 23 (l) (a). Criminal Tribes Act, because 
being a member of a criminal tribe at the 
time of his conviction by the Additional 
Sessions Judge, he had to his account a 
previous conviction under S. 326,1. P. 0., 
one of the offences scheduled in the first 
schedule to* the Criminal Tribes Act. The 
two other accused were sentenced only to 
six months' rigorous imprisonment each, of 
which the greater part must have been 
served. 
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Now, the learned advocate for the three 
accused bases his case against the convic¬ 
tion of accused 1 mainly upon the ground 
that the provisions of Sec. 310, Criminal 
P. C., have not been followed by the learned 
Judge, and it is inevitable that his client' 
must have been prejudiced, for, before the 
assessors gave their opinion as to the guilt 
of Ghous Baksh for the subsequent offence 
for which he was being tried, they knew 
that he had previous convictions to his ac¬ 
count; and as Ghous Baksh must have been 
prejudiced by this failure to comply with 
the provisions of S. 310, Criminal P. C., so 
the other two accused tried with him — 
Hakimali and Jiand—must also have been 
prejudiced in the eyes of the assessors be¬ 
cause they were associated with this previ- 
ous convict. But further, the learned 
advocate argues that as regards the accused 
Hakimali and Jiand there is no sufficient 
evidence on the record on which they could 
properly be convicted of any offence at all. 
But as we must set aside the convictions of 
all the accused on the ground that they 
must have been prejudiced by the failure 
of the learned Judge to follow the provi¬ 
sions of S. 310, Criminal P. C., so we think 
we should order a retrial of all three ac¬ 
cused, remarking however that the learned 
Judge, if the accused Hakimali and Jiand 
are upon a retrial again convicted, will 
take into account the fact that they have 
already served the greater part of the sen¬ 
tences passed upon them at this trial and 
will determine any other sentence accord¬ 
ingly. S. 310, Criminal P. 0., lays down a 
very simple procedure where accused are to 
be tried for previous offences proof of 
which will render them liable to enhanced 
punishment for the subsequent offence for 
which they are tried. As this Section 
escaped the notice of the learned Judge and 
was not brought to his attention by the 
Public Prosecutor who conducted the case 
on behalf of the Crown, we think the Sec. 
tion should be set out at length. It is as 
follows: 

310 .—la the case of a trial bj a jury or with 
the aid of assessors, when the accused is charged 
with an offence and further charged that he is by 
reason of a previous conviction liable to enhanced 
punishment or to punishment of a different kind 
for such subsequent offence, the procedure pres* 
cribed by the foregoing provisions of this Chapter 
shall be modified as follows, namely : 

(a) Such further charge shall not be read out in 
Court and the adcused shall not be asked to plead 
thereto, nor shall the same be referred to by the 
prosecution, or any evidence adduced thereon, un¬ 
less and until, (i) he has been convicted of the 


subsequent offence, or (ii) the jury have delivered 
their verdict, or the opinions of the assessors have- 
been recorded, on the charge of the subsequent- 
offence. 

(b) In the case of a trial held with the aid of 
assessors, the Court may, in its discretion, pro¬ 
ceed or refrain from proceeding with the trial of 
the accused on the charge of the previous convic* 
tion. 

This case was tried with assessors so 
that the charge of previous convictions 
should not have been read out and the ac- 
cused should not have been asked to plead 
thereto nor should it have been referred to 
by the prosecution or evidence adduced 
thereon until the accused had been con. 
victed of the subsequent offence for which 
he was then being tried and the opinion of 
the assessors had been recorded on the 
charge of that subsequent offence. But re* 
ferring to the record of this case, we find 
that the charge must have been read out 
as a whole, and the Sub-Inspector in his 
evidence gave details of the previous con. 
victions of the accused Ghous Bus and the 
admission of the accused as to the previous 
convictions in the committing Magistrate’^ 
Court must according to the record of 
answers and questions put by the Judge in 
the Sessions Court, have been read out in 
Court and before the assessors when the 
accused was examined on the subsequent 
offence for which he was then being tried. 
We find, indeed, from the statement recor. 
ded by the Additional Sessions Judge that 
he did not put directly to the accused the 
question of his previous convictions, and it 
does not appear that the part of the charge 
which relates to the previous convictions 
was separately read out to the accused at 
all or that he was asked to plead to the 
charge. It appears the statement of the! 
accused in the lower Court relating to the 
previous convictions and the subsequent 
offence was treated as a whole and read out 
at one time to the accused. This procedure 
is clearly contrary to the provisions of 
S. 310, Criminal ^P. C., and though it is 
true that under S. 221 (7), Criminal P. 0., 
the charge mast contain details of the pre- 
vious convictions which it is intended to 
prove for the purpose of enhanced punish, 
ment, that Section must be read subject to 
8 . dl&, Criminal P. C., and the accused 
must not be prejudiced in his trial for the 
subsequent offence by a recital of his pre- 
vious convictions. In 29 S L B 121/ at 

1. Bburasing v. Emperor, (1985) 32 A IB Bind 

115=158 I 0 283 =86 Or L J 1810=29 S L B 

121 . 
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page 167, Ferrers J. G. dealing with this 
•question' of previous oonviotions and dis¬ 
cussing the development of the law in this 
matter said: 

By 8.64, as It now stands, evidence of a previous 
conviction is not wholly ezoluded, but it is not 
admitted except under close restrictions. There are 
two stages at wbioh a previous conviction can be 
proved. One is before oonviotion of a subsequent 
offence, the other is after such conviction. Before 
■conviction such evidence is admissible if evidence 
has been given that the prisoner is of good oharao- 
•ter, or if the bad character is in itself a fact in issue. 
The admission of evidence of a previous oonviotion 
after oonviotion fora subsequent offence is regulated 
by the Criminal Procedure Code, S. 221 (7). If the 
accused having been previously convicted of any 
offence, is liable by reason of such previous con¬ 
viction to enhanced punishment or to a punish¬ 
ment of a different kind for a subsequent offence, 
and it is intended to prove such previous convic- 
rtion for the purpose of affecting the punishment 
which the Court may think fft to award for the 
-subsequent offence, the fact, date and place of the 
previous conviction shall be stated in the charge. 
S. SIO further provides that in this case such fur- 
-ther charge shall not be read out in Court and the 
accused shall not be asked to plead thereto nor 
•shall the same be referred to by the prosecution or 
any evidence adduced thereon unless and until he 
'has been convicted of the subsequent offence. 

So it is clear that in a case where it is 
intended to prove previous convictions for 
the purpose of enhanced punishment the 
trial is in effect divided into two parts, 
firstly, the trial for the subsequent offence 
and the opinion of the assessors thereon, 
and secondly, if the accused be convicted of 
that subsequent offence, there is, what 
amounts to a trial on the charge of previous 
convictions on account of which the accused 
'is liable to receive enhanced punishment. 

This second part of the trial of course may 
be very short, but it is nevertheless to be 
kept as something apart and separate from 
the first part of the trial in the sense that 
it shall not be allowed to infiuence the 
assessors or jurors in their opinion as to 
the guilt of the accused of the subsequent 
offence for which the accused is at first to 
be tried. Furthermore, it is necessary that 
as an accused in order to be convicted of 
the subsequent offence must also be con¬ 
victed upon evidence which is legally 
admissible and which must justify his com. 

: mittal to the Sessions Court, so on a charge 
! of previous convictions there must be evi. 
denca in the committing Magistrate’s Oourt 
wbioh must justify the charge based on 
'(previous oonviotions on which the accused 
is also to be committed to the Courts.of 
Session, and we would invite the attention 
of the learned Judge to the case in 28 Cal 


689.^ In that case an accused Nazim had 
admitted in his examination in the lower 
Court three previous convictions and in 
consequence was sentenced for his subse¬ 
quent offence to ten years’ rigorous impri. 
sonment, and the Judges in that case said 
(page 693) : 

Now, there is on the record no copy of any judg¬ 
ment or extract from a judgment or any other 
documentary evidence of the fact of such previous 
convictions as is required by S. 91, Evidence Act, 
or 8. 611, Criminal P. 0. There was thus no legal 
evidence to. support the charge in respect of such 
previous convictions. The examination of the 
appellant in the lower Court in respect of those 
convictions was also without legal warrant or 
justification : see S. 342, Criminal F. C., and the 
case in 26 Cal 49.^ But on the Sessions record, 
pp. 39 and 46, we have a record of an admission 
by the appellant Nazim of the previous convic¬ 
tions duly recorded. Under 3. 310, Criminal P. C. 
the Judge was justified in proceeding to pass sen¬ 
tence on him accordingly. The irregularity in the 
inquiry is to be regretted, and should have been 
detected and remedied at the trial, hut it does not 
appear that the accused was prejudiced by reason 
of it. 

This judgment seems to proceed upon a 
very simple princii^e that before an ac¬ 
cused can be questioned about previous 
convictions, there must be evidence legally 
admissible upon the record which shows 
that he has committed these previous 
offences about which he is examined by 
the Court; and legally admissible evidence 
as to previous convictions must fall either 
within S. 511, Criminal P. G. or S. 54, 
Evidence Act. 

It appears that in this case there was 
some evidence brought on the record in the 
committing Magistrate's Court of previous 
convictions which was made the basis of 
the examination of the accused on his 
previous convictions by the committing 
Magistrate, because the Bub-Inspector pro. 
duced extracts of previous convictions from 
a register of the personal record of the 
accused Ghous Bakbsh. Bat this evidence 
does not appear to satisfy the conditions as 
to proof of previous convictions either 
within the provisions of B. 54, Evidence 
Act, or 8. 611, Criminal P. 0.; and further¬ 
more, the accused in the Sessions Court 
only admitted his previous convictions by 
an admission in his statement recorded by 
the committing Magistrate, based upon 
this evidence of the Sub-Inapeotor wMoh 
was inadmissible as proof of previous con- 
victiona. There was thus this further 

2. Yasin v. Emperor, (1901) 28 Oal 689=6 OWN 
670. 

3. BaeantaEamat v. Queen-EmpresBj (1899) 26 
Oal 49. 
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irregularity in the proceedings both in the 
committing Magistrate’s Court and the 
Court of Session in this matter of previous 
convictions. We have no doubt however in 
other cases the learned Additional Sessions 
Judge will bear the special provisions of 
Ss. 310 and 511, Criminal P. C. in mind. 
We think, therefore, there is no doubt that 
upon the record it must be held that the 
accused have been prejudiced in their trial 
for the offences of which they have been 
convicted, and we should set aside their 
convictions and order their retrial, and we 
order accordingly. As accused 2 and 3, 
Hakimali and Jiand were on bail in the 
lower Court they can be granted bail by 
the lower Court pending their retrial. 

D.S./r.K. Betrial ordered. 

A. I. R. 1939 Sind 206 

Davis J. C. and Tyabji J. 

Lokramdas Chatomalt Firm and others 

— Plaintiffs — Appellants. 

Vi 

Tharumal Shewaram and others — 

Defendants — Respondents. 

Misc. Appeal No. 15 of 1937, Decided on 
28th February 1939, against Judgment of 
First Class Sub-Judge, Sukkur, D/- 8th 
March 1937. 

(a) Partnership Act (1932), S. 69—Objec¬ 
tion regarding registration can be allowed to 
be taken for first time in appeal. 

Section 69, prevents a Court from taking cogni¬ 
zance of a suit brought by an unregistered firm, in 
the same way a Court shall not take cognizance of 
a suit barred by limitation ; and to hold that 
because as the result of ignorance of m^take objec- 
tion was not taken by the defendant in the suit, 
so the provisions of the law could be flouted, would 
be to frustrate the intention of the Legislature 
clearly expressed. Therefore the Judge is right in 
allowing to be taken or himself taking the objec¬ 
tion under S. 69 in appeal for the first time. 

[P 206 G 2] 

(b) Partnership Act (1932), Ss. 69 and 74— 
Suit by unregistered hrm for rent due before 
October 1933 is saved by S. 74. 

Section 74 not only saves the rights but also the 
suits to enforce these rights. There is no reason to 
restrict B. 74 by saying that it covers only a right 
not dependent upon the adjudication of a Court. 
Hence a suit by an unregistered firm for rent due 
up to October 1933 is not barred but is saved by 
S. 74 : AIR 1939 Bom 61 ; A I B 1938 Bang 
273 ; AIB 1936 All 3 (F B) and A I B 1938 
Mad 688t Bel. on ; A I B 1934 Cal 764^ Dissent. 

IP 206 0 2 ; P 207 0 1] 

Dipohand Chandumal— for Appellants. 

Kundanmal Dayaram— for Bespondents. 

Davis J. C. — This is an appeal from a 
judgment of the First Class Subordinate 


Judge at Sukkur in which he remanded to 
the Coart of the Subordinate Judge ah 
Jacobabad a suit, brought by certain plain, 
tiffs as firms, for a finding on the question 
whether the plaintiffs are barred under 
S. 69, Partnership Act, from instituting the> 
suit. In appeal it was contended that the 
Appellate Judge had no power to remand 
the suit for a finding on this issue because, 
whether a firm was or was not registered, 
or whether the persons suing were shown 
in the register of firms as partners, were 
all questions of fact which had not been 
raised on the pleadings, which could not 
be raised in appeal. Further, it was con. 
tended that the plaintiffs were suing ther 
defendants for rent for use and occupation 
of land, and the right they sought to en. 
force was not a right arising from contract 
hut in tort. We do not think it matters 
that the question of registration has been 
raised for the first time in appeal, for Bec.| 
69, Partnership Act, prevents a Court from 
taking cognizance of a suit brought by an 
unregistered firm, in the same way a Court 
shall not take cognizance of a suit barred 
by limitation and to hold that because as 
the result of ignorance or mistake objection 
was not taken by the defendant in the suit, 
so the provisions of the law could he flouted, 
would be to frustrate the intention of the 
Legislature clearly expressed. Therefore we 
think the Judge was right in allowing to 
be taken or himself taking the objection 
under S. 69 in appeal. 

But it is then contended that even if 
S. 69, Partnership Act, applies, the right 
of the plaintiffs to sue in the present suit 
is saved by S. 74 of the Act. Under S. 74 
it is provided that nothing in the Act shall 
affect any right, title or interest acquired 
or accrued before the commencement of the 
Act or any legal proceeding in respect of 
such Act : so it is contended that as the 
Act commenced only on 1st October 1933 
the right of the plaintiff firms to rent up 
to that date and the right to sue for that 
rent was saved by the provisions of S. 74, 
Partnership Act. Against this it is urged 
that S. 74 does not cover merely a right to 
sue; it covers only a right not dependent 
upon the adjudication of a Court. 

We do not think however there is any 
reason to restrict S. 74 in this manner. 
There is now much authority to the con. 
trary. In A1B1939 Bom 61^ the Bombay 

1« Revappa Nandappa v. Baba Sidappa, (19^) 96 
AIB Bom 61 = 179 I 0 883 ^ I L B (1939) 
Bom 104=40 Bom L B 1375. 
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High Oourt held that B. 74 not only saved 
Itbe mortgage rights but the right to sue to 
enforce those rights and this appears only 
reasonable for there is little purpose or 
profit in saving a right and taking away 
the right to enforce it. Sub.cis. (a) and (o) 
of S. 74 save existing rights, and sub-cl. (b) 
saves any legal proceedings or remedy in 
respect of such rights. This is also the view 
of the Rangoon High Court, (AIR 1938 Rang 
273},^ of the Chief Justice of the Allahabad 
High Court, (58 All 495),® and of two Judges 
out of three in the Madras High Court : 
AIR 1938 Mad 688,* Another view is 
taken by the Calcutta High Court in 62 
Cal 213,® on the ground that as the Legis. 
lature had postponed the commencement 
of the Act for a year to allow firms time 
to get themselves registered, so they could 
not have intended to save to unregistered 
firms the right to sue. This may have been 
the intention of the Legislature, but this is 
not what was enacted. The words of 6. 74 
of the Act are plain, and there is no such 
conflict between them and the Act as a 
whole as to justify the Court in not giving 
the words their ordinary plain and gram, 
matioal meaning. So far therefore as the 
right to sue for the rent up to October 
1933 is concerned, we think it matters not 
that the firm is unregistered. But so far 
as rent due after that date is concerned, 
the saving provisions of Sec. 74 would not 
apply, and the question as to whether the 
plaintiffs are barred under Sec. 69, Part¬ 
nership Act, from instituting a suit for 
rent due after Ist October 1933, must be 
answered on remand as the appellate Judge 
has directed. In considering this question 
the trial Court will also consider and do. 
cide whether the right to sue for rent is a 
right arising out of a contract within the 
meaning of S. 69, for if it is not a right so 
arising, then it would appear the bar of 
8. 69 would not apply. We must therefore 
dismiss the appeal. Costs to be costs in 
the cause. Order accordingly. 

D.S./B.K. Appeal dismissed. 

2. SooDoiram v. Junjilftl, (1938) 26 A IB Bang 
278=176 I C 691=1938 B L- B 871 (F B). 

8. Danmal Parehoraindas y. Baburam Ohfaotelal, 
(1936) 23 A I R All 8= 160 I 0 277 = 68 All 
495=1936 A L J 1245. 

4. Oirdbarilal Sons & Oo. v. B. E. Gowder, 
(1988) 26 A IB Mad 688=179 1 0 16=(1938) 
2 MXj7 44. 

6. Bttrendmlatli De y. Manohar De, (1994) 21 
AI B Oal 764=15810 671=62 Oal 218=89 
0WN6T. 
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Davis J. 0. 

Emperor 

V. 

* 

Bamzan Ghulam Byder and another — 

Accused. 

Criminal Ref. No. 353 of 1938, Decided 
on 21st December 1938; reference from 
Addl. Sess. Judge, Larkana, to quash com- 
mitment, D/- 17th November 1938. 

Penal Code (1860), S. 75—Mere attempt to 
commit offence under Chap. 12 or Chap. 17 
doea not bring into operation S. 75. 

A mere attempt to commit an o^Sence falling 
under Chap. 12 or Obap. 17 Is not sufficient to 
bring into operation the penal proylsiooe of 8. 75. 
I, P. C. : 10 Bom L B 26, Bel on. [P 207 C 2] 

Partabrai D. Punwani, Advooate.Gene. 
ral— for the Crown. 

Order* — This is a reference by the 
Additional Sessions Judge of Larkana re> 
commending that the committal of the two 
accused persons, Bamzan and Rasuio, to 
his Court for trial of offences under Ss. 457, 
511 and 323 read with 8 75, Penal Code, 
be quashed on the ground that 8 75 wilt, 
apply to offences falling under Sec. 457, 
I. P. C., but not to offences under 8. 457' 
read with B. 611,1. P. C. Not only as the 
Additional Sessions Judge says, is there the 
clear wording of the Section, but there is a 
long line of authorities referred to in 10* 
Bom L R 26.^ In that judgment it is laid 
down that See. 75, I. P. C., being a penal i 
Section must be construed strictly. It ap. 
plies to offences under Chap. 12or Chap. 17. 
But it does not apply to an attempt to- 
commit an offence, such as in this case, 
which falls under Chap 23 or to abetment, 
which falls under S. 5, but with which we - 
are not concerned. Clearly then, a mere 
attempt to commit an offence falling under 
Chap. 12 or Chap. 17 is not 8u£6cient to 
bring into operation the penal provisions 
of 8. 75,1. P. C. As that is the only reason 
why the Resident Magistrate, Larkana hae 
not tried this case himself but committed 
it to the Court of Session, I quash the ■ 
commitment and order this case to be sent 
back to the Resident Magistrate Larkana- 
to bear and decide it himself. 

B.S./b.E. Commitment quashed. 

Case sent bach. 

______ 4 

1. Emperor v. EMbia Antoo, (1908) 10 Bom L R.. 

26=7 Or L J 82. 
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Jeoomal Tikamdas — Applicant 

V. 

Emperor. 

Criminal Eevn, Appln. No. 15 of 1938, 
Decided on Ist Jane 1938, from order of 
Addl City Magistrate, Karachi, D/- 15th 
February 1938. 

. (a) Criminal P. C. (1898), Ss. 200 and 203 
—Magistrate must deal with complaint accord¬ 
ing to provisions of S« 200 and Sections follow¬ 
ing it—There is no provision in S. 203 for issue 
of summary. 

A Magistrate, when there is a complaint before 
him, must deal with it according to S. 200 and 
the following Sections of the Criminal P. 0. If he 
wishes to postpone the issue of process under Sec. 
202, he must comply with the provisions of that 
Section, and if as a result of a preliminary inquiry 
he wishes to dismiss the complaint then he must 
do so according to the provisions of S. 203. There 
is no provision in Sec. 203 for the issue of a ‘‘0” 
summary. The question of issuing summaries is a 
mere administrative matter and is not a judicial 
order passed under the Criminal P. C. at all. 

(P 208 0 1, 2] 

(b) Criminal Trial Report of investigation 
or inquiry ordered by Magistrate — Magistrate 
should exercise bis own independent judgment. 

The Magistrate should exercise his own inde¬ 
pendent judgment when he receives the report of 
the investigation or inquiry that he has^ ordered, 
and he does not exercise his independent judgment 
when he merely accepts without giving reasons the 
opinion of the police prosecutor. [P 208 0 2] 

K. H. Nagrani — for Applicant. 

Hatim B. Tayebji — for the Crown. 

Order.—This is an application to me to 
order further inquiry into the complaint 
of the applicant which, it is the case of his 
advocate, has not been dealt with by the 
learned Magistrate according to law at all, 
because apparently this complaint has been 
disposed of by a brief order which was as 
follows I "Issue summary under Cl. 0. 

Now my impression has always been that 
this question of issuing summaries is a mere 
administrative matter. It is merely for the 
maintenance by the executive authorities 
of a record of cases according to three 
classes and is not a judicial order passed 
under the Criminal Procedure Code at^all. 
Apparently by issuing a summary of Cl, C" 
the Magistrate intended it to be understood 
that the case was neither false nor true and 
he dismissed the complaint accordingly. 
But a Magistrate, when there is a com¬ 
plaint before him, must deal with it accord¬ 
ing to S. 200 and the following sections of 
the Criminal Procedure Code. When he 


A. LH. 

receives a complaint and takes cognizance 
of it under S. 200, Criminal P. G., he must 
examine the complainant under oath4knd 
reduce the substance of the examination to 
writing, subject to certain exceptions given 
in the three clauses to the proviso which did 
not here apply, and if he wishes to postpone 
the issue of process under S. 202, Criminal 
P. G., he must comply with the provisions 
of that section, and if as a result of a pre¬ 
liminary inquiry he wishes to dismiss the 
complaint then he must do so according to 
the provisions of Sec. 203, Criminal P. 0., 
but if the learned Magistrate refers to Sec. 
203, he will find no provision for the issue 
of a "C" summary, and though apparently 
the Magistrate intended to dismiss the 
complaint under Sec. 203, Criminal P. 0., 
there is no express order that he has done 
so. Clearly, then, this is a case wherein 
there should be a further inquiry and the 
Magistrate should act according to the pro- 
visions of the Criminal Procedure Code. 

Also it appears to me that the provisions 
of the Criminal Procedure Code contem¬ 
plate that he should exercise his own in- 
dependent judgment when he receives the 
report of the investigation or inquiry that 
be has ordered, and it appears to me that 
he does not exorcise his independent judg- 
ment when be merely accepts without 
giving reasons the opinion of the police 
prosecutor. It is not for the Magistrate to 
surrender his discretion or his judgment to 
that of the police prosecutor. It is not 
desirable for me at this stage to discuss in 
any way the merits of this case. All I 
would do is to refer the learned Magis¬ 
trate to a judgment of this Court which 
it is true is available only in an unautho¬ 
rized Law Report, AIR 1937 Sind 66, 
bub which judgment may be of assistance to 
him, and should he have any difficulty in 
obtaining the volume of the law report in 
which this judgment is contained, I have 
no doubt that one of the learned advocates 
concerned will assist him with the loan of 
a copy. This case therefore should go back 
through the District Magistrate, Karachi, 
to the learned Additional City Magistrate, 
Karachi, or such other Magistrate as the 
District Magistrate deems fib, for further 
inquiry and disposal according to lawi 

d.s./b.k. Order accordingly. 

1, Shlvnath Sahibram Kaul v. JetkanandMOTtij- 
mal, (1937) 24 A IE Sind 66=167 10 879 — 
38CtLJdlO. 
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■Sketociram Jethanand Shivdasani and 
another — Appellanta 

V. 

Emperor, 

Orimmal Appeals Nos. 132 and 133 of 
0.938, Decided on 14th November 1938, 
against convictions and sentences passed 
hy Haveliwala J., D/. 20fch May 1938. 

(a) Criminal Trial—Seiiioni trial—Appeal- 
Sentence patied by Judge of Judicial Commis- 
eioner*s Court ritting in iU Secrioni jurudicUen 
—Appeal lies to Judicial Commiuioner^a Court 
on point of law only. 

An appeal lies to the Judicial Oommissioner’s 
Court against oouvictione and sentences passed by 
a Judge of the Judioial Commissioner’s Court, 
sitting in its Sessions Court jurisdiction with a 
jury only on a point oi law. [P 211 C 2] 

(b) Criminal Trial — Trial by jury — Judge 
putting on accused burden of proving their 
'innocence—It amounts to error of law—Error 
colouring whole charge to jury and finding 
expression in specific misdirections — Acensed 
are bound to be prejudiced and verdict and 
convictions should not be allowed to stand. 

While the prosecution must prove the guilt of 
the acoused there is no such burden laid on the 
accused to prove his innocence and it is sufficient 
foe him to raise a doubt as to his guilt ; he is not 
bound to satisfy the jury of his Innocence. 

CP Jl8 0 1] 

Where a Judge, although he has rightly put the 
burden of proving the guilt of the acoused upon 
the prosecution has wrongly put the proof of their 
innocence upon the acoused, it amounts to an 
error of law, and where the error appears to oolonr 
the whole of his charge to the jury and finds ez* 
pression in specific mledireotions to the jory, the 
accused are tound to be prejudioed by the mis- 
directions and the verdict of the jury and oonvlo- 
-tion should not be allowed to stand : (19SS} A G 
462, Bef. [P 212 0 21 

(c) Evidence Act (1872), S. 106 — Scope — 
S. 106 cannot be used te place upon accused 
•burden of proving their inno^nce. 

Section 106 was never intended to be used to 
place upon the accused the burden of proving their 
innocence. S. 106 is not a Proviso to the rule that 
•the burden of proving the guilt of the accused is 
>upou the prosecution, but on the contrary, the 
Section is subjeot to that rule. The burden of 
proving a particular fact or a particular defence is 
a different matter. 6. 106 does not enable the 
Judge to say to the jury that the accused must 
-explain this and that he must satisfy him on this 
point or that or be found guilty i A1 B 2986 P 0 
il89 and AIB1986 P C 269, Ssl, on. 

CP 212 0 2) 

(d) Evidence Act (1872), S« 105—Even in a 
CM to which S. 105 applies, aectised is en- 
4lUed to acqiiittal,if prosecolien has notproveA 
•Che offence end there ie gOj^sdniAle doabt es to 
gnflt el eccn^.>. 

^ Even In e cnsa to which 106, sppUm, an 

r^lf .«p 9 n:io ezeeption in bis defence 
1989 8/97 A 26 


and fail to prove it, and yet be entitled to an 
acquittal for the proseoution may have failed to 
prove all the necessary elements in the offence of 
which the acoused has been charged, or the accused 
may by his statement, read with the other evi. 
dence on record, have raised a reasonable doubt in 
the mind of the Court and so have entitled him* 
self to an acquittal. [p 212 0 2 ) 

(e) Criminal Trial — Duty of prosecution— 
Prosecution must fully prove guilt of accused- 
— Merely proving prima facie case is not 
suHicient. 

In a criminal trial the prosecution have to do 
more than merely prove a prima fade case against 
the accused ; they must prove the guilt of the 
accused. There is no principle in English law 
which provides that if prosecution has proved a 
prima facie case the accused must bring evidence 
in rebuttal or be convicted. [P 213 0 2; P 214 0 1] 

(f) Criminal Trial—Trial by jury—Misdiiee* 
lion — Judge by bis charge leading jury to 
DeiieT6 tout burd^o of proof oo protocuUoit 
and on defence is on same footing—It amounts 
to misdirection. 

Where a Judge in bis charge to the jury says 
that it is the duty of the accused to prove this 
fact or that, to satisfy the jury on this point or 
that and leads the jury to believe that the duty of 
the proseoution and the duty of the defence, so far 
as the “burden of proof* of their respective oases 
is concerned, is upon the same footing, so- that as 
the prosecution must prove their case, so the 
accused mast prove theirs, It amounts to a mis- 
direotion. - [p 2^4 0 2) 

^ (g) Criminal Trial—Trial by jury—Misdirec- 

•ufftclenlly distinguishing cates 
of individual accused which are widely different 
—It amounts to misdirection. 

Where the Judge in his oharge to the jury baa 
not sufficiently distinguished the oases of each of 
the two accused who are being tried and whose 
cases are widely different, so as to make adifferenoe 
on the admissibility of evidence, It amounts to a. 
misdirection. [P 214 q 3 .] 

(h) Evidence Act (1872), S. 15—Scope—Sec ' 
15 is not so wide as to make admissible hear¬ 
say evidence or evidence of facts discovered by 
investigating officer and not properly proved— 
Judge should point out to jury facts in favour 
as well as against accused. 

The words of S. 16 are not so wide as to admitl 
hearsay evidence or the evidence of facts alleged to 
have been discovered by the Investigating offiwr In 
the course of his investigation and not properlv' 

* diSerenoe between thj 
admlBsibUity of evidence and its cogency or weight : 
and it is the duty of the Judge in a Sessions trial 
to point out to the jury the ^ots in favour of the 
accused as well as the facts against him. 

[P 216 6 11 

• ® i“»7“Chaf*o to 

jary-Duly qf Judge- In ^se depending upon. 

^eums^bal evidence Judge should point out 
to jnry that verdict of guilty U proper ebly if 
mferenca of guilt can reasonably be dglJL 
from facts promd — Inferenoo of guilt musfc 
be the only Inference possible from cireira. 

In a OM dependent upon olroumstantial Wj 
denne, Jt is, the duty of the Judge to^pdlril ton# 
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clearly to the jury, that in the case of circum* 
stactial evidence, a conviction is only right and 
proper, if, from the proved circumstances, the in. 
ference of guilt only can reasonably be drawn, and 
if, from the proved circumstances two inferences 
can reasonably be drawn, the inference of inno¬ 
cence as well as guilt, the jury is bound to draw 
the inference of innocence. The fact that the 
jury can draw from the circumstances of the case 
an inference of guilt is not sufficient. The infer¬ 
ence of guilt must be the only reasonable inference 
to be drawn from the circumstances. [P 215 0 2; 

P 216 C 1] 

(j) Criminal Trial — Charge to jury — Mi«- 
direction — Judge exhorting to jury that whole 
city and commercial world is watching their 
verdict — It amounts to clear direction to con¬ 
vict and amounts to misdirection. 

Where a Judge in his charge to the jury exhorts 
the jury as follows : “ The whole of Karachi is 

watching you. The whole commercial world is 
watching you,” it amounts to introducing into the 
case extraneous consideration and amounts to a 
clear direction to the jury to convict. It can mean 
nothing else and does not leave the jury to come 
freely to their conclusions. In giving such a 
direction to the jury, the Judge passes beyond the 
limits of wise guidance or advice, or that expres. 
sion of opinion of fact, which the Code of Criminal 
Procedure allows in the charge of a Judge to jury : 
A. IB 1925 Sind 116, Bef. [P 216 0 1] 

(k) Criminal Trial — Trial by jury — Mis¬ 
direction — Powers of Judicial Commissioner’s 
Court— Judicial Commissioner’s Court, on ap¬ 
peal, can order retrial or can itself dispose of 
case—Where however case is such that guilt of 
accused should be decided by Judge and jury, 
who have personally seen witnesses and heard 
their evidence. Judicial Commissioner's Court 
should not decide case on paper record — 
Retrial is the proper course. 

The Judicial Oommissioner’s Court has no 
doubt powers in a case of misdirection to jury to 
order a retrial of the accused or to enter into 
merits of the case and dispose of it. Where how¬ 
ever the case is essentially one where the guilt or 
innocence of the accused should be determined by 
a Judge and jury, who have seen the witnesses 
and heard them give evidence, and, where much 
depends upon the impression made upon the Court 
by the witnesses in their evidence and by the ac- 
oused in their statements, It is not a case in which 
the Judicial Commissioners should decide the case 
in an appeal on the paper record. It is a case in 
which there should he a retrial : A I R 1925 Sind 
116, Bef. [P 216 0 2] 

(l) Criminal Trial—Trial by jury — Retrial- 
Sufficient evidence on record on which jury 
can reasonably arrive at verdict of guilt—Mere 
fact that they might come to contrary conclu¬ 
sion is not sufficient reason for Judicial Com¬ 
missioner's Court to acquit accused. 

Where there is sufficient material on record on 
which the jury could reasonably come to a con¬ 
clusion that the aoensed were guilty, the mere 
fact, that in the opinion of the Judicial Gommis- 
siouer’s Court, the jury might come to a contrary 
conolusion is not auffioient for that Court to take 
upon itself the duty of acquitting the accused. 
Where, there is sufficient evidence on record to 
justify a retrial, and it is in the interests of justice 
that the accused should be retried, an order for 
retrial is the proper order. IS 216 0 2 ; P 217 0 1] 


y. Emperor A. I. B. 

(m) Criminal P. C. (1898), Ss. 266, 276,. 
Proviso 3, Cl. (b) — Judicial Commissioner’s- 
Court is ” High Court *' within meaning of 
Proviso 3 to S. 276—Judge of that Court 
sitting in its Sessions jurisdiction has power to 
direct special jury to be empanelled under 
S. 276, Proviso, Cl. (b) — Procedure of other 
High Courts in the matter should be followed. 

The Judicial Commissioner’s Court is a High 
Court within the meaning of Proviso 8 to 8. 276, 
and a Judge of that Court, sitting in its Sessions 
Court jurisdiction, has power to direct a special 
jury to be empanelled under Cl. (b) of that Pro¬ 
viso. In a matter, which afiects the summoning and' 
empanelling of a jury, the procedure of a High 
Court should be followed by the Judicial Commis¬ 
sioner’s Court exercising its original criminal 
jurisdiction. Proviso 3 to S. 276, so far as the 
Judicial Commissioner’s Court is concerned, refers- 
to the Court in the exeroise of its original criminal 
jurisdiotion and S. 276 in S. 266 must be read as 
referring to the Section itself and not to the 
Provisos. [P 218 0 1, 2] 

(n) Criminal P. C. (1898), S. 276 — Judicial 
Commissioner's Court is a Court of Session 
following procedure of High Court. 

The Judicial Commissioner’s Court is a Court- 
of Session following the procedure of a High 
Court, as the Bombay High Court, in Criminal 
Sessions ; A J B 1925 Sind 249 (F B) and AIB 
1928 Sind 149 (F B), Ref, ; (Opiniows of Aston 
and Bupchand A, J. C.s approved.) [P 218 C 2] 

(o) Criminal P. C. (1898), S. 276, Provisos 
3 and 4—Word **cbosen'' means chosen by lot. 

In the absence of words to the contrary in the 
context, the word “chosen” in Proviso 3 and also 
in Proviso 4 to S. 276 must mean chosen by lot as- 
in the substantive part of the Section : A I R 
1928 Cal 83 (F B), Disting, [P 219 0 2] 

(p) Criminal P. C. (1898), Ss. 276, Proviso 2 
and 315, 279 — Deficiency occurring after 
names of persons summoned as jurors end pre¬ 
sent have been exhausted by lottery and chal¬ 
lenge—Deficiency can be filled only by choosing 
juror from among persons present — Persona 
even qualified cannot be called from outside 
precincts of Court—Choosing of jury should be 
continuous process at beginning of trial and 
from persons summoned and present in Court 
at time of commencement of proceedings—Jury 
held not to be properly constituted and trial 
held vitiated by reason of irregularities ia 
choosing of jury. 

Both the substantive part of B. 276, and the 
second proviso to S. 276 govern both common and 
special juries and proceedings in High Court and 
Sessions Court. When the trial of the case has not 
begun S. 276, Proviso 2 would apply and in such 
a case a juror can only be chosen from the persons 
present. Persons, even if qualified, cannot becalled 
from outside the precincts of the Court. Ss. 276 
and 279 contemplate that the choosing of the jury 
shall be a continuous process at the beginning of 
the trial, and from persons summoned to appear 
and present in Court at the time of the commence¬ 
ment of the proceedings, A deficiency is only 
apparent after the names of all those summoned 
and present have been exhausted by the chances 
of lottery and challenge, Ss. 276 and 279 do dot 
contemplate that a deficiency shall be recognised 
and then obyiated by the sammoniog of fre&b 
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jurora, so that ths jury oan be summoced and 
ohosen in three instalments. It is the aotnal pre* 
senoe of the potential juror in the Court at the 
time the defioienoy oooura, which la the condition 
of his eligibility. That is the safeguard that even 
in this case there shall be an element of chance 
which is present in the oboosing by lot of the 
other jurors. The fact then that the person subse* 
quently summoned may be on the special jnry list 
Is no substitute for the fact that be was not pre* 
sent. 8. 315 (3) does not apply to the choosing of 
a jury in a particular case where a deficiency of 
one or more members has appeared within the 
meaning of Se. 276 and 279 (2) and the trial has 
already begun. [P 219 0 1, 2; P 220 0 1] 

In a Sessions trial before a Judge of the Judicial 
Commissioner's Court, sitting in its Sessions Court 
jurisdiction, 80 persons were called in the first 
instance from the special jury list; of these 11 
were unserved and 19 were present in the Court. 
After the parties had ezerolsed their right of ohal* 
lenge under S. 297, only 8 persons out of the 9 
required under S. 274 (1) had been secured. The 
Judge directed the clerk in accordance with the 
rules framed by the Judicial Commissioner's Court 
to issue fresh summons and more persons were 
summoned. Of these one M arrived and was oho. 
sen. He was not chosen by lot. One of the jurors 
already chosen asked to be excused on account of 
urgent business and be was allowed to go and juror 
recently ohosen took his place. Still one juror 
being wanted the clerk issued summons to four 
persons. Out of these only two appeared; of these 
two one was ohosen by lot : 

Held that there were irregularities in empanel, 
ling the jury and the jury was not properly con¬ 
stituted and the trial was vitiated thereby. There 
was an irregularity when M was chosen as a juror 
because he was not chosen by lot or from persons 
summoned before deficiency appeared. There was 
further irregularity In the choosing of the last 
juror. So far as B. 18 of the Buies of the Judicial 
Oommisaionet's Court authorized the procedure 
followed, it was ultra vires : A I B 1931 Cal 793; 
AIR 1929 Cal 728 andA I B 1937 Cal 389, Bel. 
on, CP 218 0 2; P 220 0 2] 

(q) Criminal P. C. (1898), S. 282 (2) — 
S. 282 (2) contemplates addition of juror after 
trial has begun and not before. 

Sub'S. (2) to S. 282 contemplates the addition of 
a juror after the trial of the case has begun and 
not before. S. 282 is limited to oases where a jury 
had been properly empanelled at the outset and 
one or more of the casualties, which, are bound to 
occur sometimes in human lives, has in fact 
occurred. CP 220 01] 

(r) Criminal P. C. (1898), S. 536, 537—Irre. 
gularity in constitution of jury is not irregu* 
larity in proceedings before or during trial 
within meaning of S, 537—It is In public inter¬ 
est that jury mustbeconsUtatedstrictly accord¬ 
ing to law—Material irregularity In constitution 
of jury affects constitution of Court and Its 
competence and vitiates the trial. 

In certain oases, the failure to choose a jury Is 
not fatal. Assessors may be chosen instead of jury 
and vice versa and the failure to take objection at 
the time is an answer to a soli^aent objection 
that a case tried by jury was tried with assessors 
but that is the result of special statutory provi¬ 
sions. 8. 686 presumably contemplates a jury law^ 
fully empanelled, 5. 687 also makee a provision 


for errors in the jury list but an irregularity in 
tbe constitution of the jury cannot be said to be 
an irr^ularity in the proceedings before or daring 
the trial within the meaning of 8. 687. The words 
‘*other proceedings' ’ must be read ejusdem generis 
with tbe words which precede them. S. 637 refers 
to a Court of competent jurisdiction. It does not 
refer to anything done in the matter of the consti¬ 
tution of tbe trial Court, and in a trial by Judge 
and jury, the Court is the Judge and jury. Any 
material irregularity in the constitution of tbe 
jury affects the constitution of the Court and its 
competence. It must be in the public interests that 
a body of persons, in whom lies the power to give 
a verdict of guilty or not guilty, should be consti¬ 
tuted strictly according to law. [P 220 0 2] 

0. H. Oardon Noad and Eewachand V. 
Thadhani — for Appellants 1 and 2 
respectively, 

Partabrai D. Punwani, Advocate.General 
— for the Grown. 

Davis J. C.—The accuaed Shewaram, 
son of Jethanand, and Harnamsing, son of 
Kewalaing, ^ere tried by a Judge and 
jury in the Seaeiona Court at Karachi for 
offences in connexion with a fire which 
took place in a toy.shop in Elpbinston 
Street, Karachi, belonging to a partner, 
ship, in which Shewaram was a partner, 
and Harnamsing was a servant. Shewaram 
has been convicted of offences under 
S. 120.B, I. P. C., (conspiracy) and Ss. 435 
and 436, I. P. 0., (mischief by fire), read 
with S. 109, I. P. G., (abetment), and has 
been sentenced to three years’ rigorous im. 
prisonment and a fine of Bs. 1000, or in 
default to further rigorous imprisonment 
for six months for the offence under Sec. 
120-B, I. P. 0., and to three years* rigorous 
imprisonment for the offences under Ss. 435 
and 436 read with S. 109, I. P. 0., the 
sentences,to run concurrently; while Har. 
namsing, the servant, was sentenced to 
three years’ rigorous imprisonment for the 
offence under S. 120-B, I. P. C., and for 
offences under Ss. 435 and 436, I. P. 0., 
respectively, the two sentences to run oon. 
currently. The verdict of the jury was a 
majority verdict of six to three. Tbe charge 
of the Judge to the jury is a very long 
charge running from page 414 to 470 of 
the paper-book, while the memorandum of 
appeal of Shewaram appears excessively 
long, running from page 479 to 513 of tbe 
paper-book: the memorandum of appeal of 
Harnamsing runs from page 515 to 532 of 
the paper.book. 

An appeal lies to this Court against con. 
victioDs and sentences passed by a Judge 
of this Court sitting in its Sessions Court 
jurisdiction with a jury only on a point of 
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law, and the convictions of the two appel¬ 
lants have been challenged on the ground 
that their trial in the Sessions Court by a 
Judge sitting with a special jury is not autho¬ 
rized by law. It is contended that the Cri¬ 
minal Procedure Code does not confer upon 
a Judge of this Court, sitting as a Sessions 
Judge, the power to direct a case to be 
tried with a special jury. It is further con¬ 
tended that even if this power be conferred 
the special jury was not properly consti- 
tuted. Further, the charge to the jury is 
attacked generally on the ground that it is 
so unfair to the accused that its unfairness 
amounts to a misdirection in law, while it 
is attacked on many specific points, such 
as the admission of inadmissible evidence, 
the failure of the Judge to put correctly 
before the jury evidence on the record in 
favour of the accused in matters such as 
the alleged indebtedness of accused 1, the 
value of his stock-in-trade and the amount 
of his insurance, matters which the prose¬ 
cution made the basis of their case against 
him. And so far as accused 2 is concerned, 
the charge to the jury is attacked, among 
other grounds, on the ground that the 
Judge had not sufficiently directed the jury 
to distinguish between the case of accused 1 
and accused 2, particularly in the matter 
of the evidence of previous fires, which 
though it may be evidence against accused 1 
is not evidence against accused 2, who was 
in no way concerned in them. There is also 
a complaint in the memoranda of appeal 
that the learned Judge has not left the 
jury free to form their own opinion of the 
evidence upon the record, his references to 
their being free to come to their own con¬ 
clusions, independently of his conclusions 
which were unduly emphasized, being 
merely illusory and that the jury have 
been coerced into their verdict and at the 
end of the charge, have been threatened. 

It is not however necessary for us to 
consider the oases of the appellants at length 
in all their aspects, because it appears to 
us that early in his charge, the learned 
Judge has fallen into a serious error of law 
on the question of the “burden of proof” in 
a criminal case, an error which appears to 
us to colour the whole of his charge and 
finds expression in specific misdirections to 
the jury in certain passages, to which wo 
will refer, so that it is not possible for us 
to hold that the accused were not prejudic¬ 
ed and to allow the verdict of the jury and 
the convictions of the accused to stand. 

Briefiy, the error in law of the learned 


Judge lies in this, that while he has rightly 
pub the burden of proof of the guilt of the 
accused upon the prosecution, he has 
wrongly put the proof of their innocence 
upon the accused. In para. 4 in his charge 
to the jury the learned Judge refers to this 
principle that the burden of proving the 
guilt of the accused lies upon the prose¬ 
cution. He refers to it as “the first and 
foremost cardinal principle of British juris- 
prudence,” but there is, he says, “a pro¬ 
viso” to this and some four pages after, he 
refers to this proviso as contained in Sec. 
106, Evidence Act. S. 106, Evidence Act, 
lays down, the learned Judge says, the 
proviso that if any fact is specifically within 
the knowledge of any person, and clearly in 
this case by “person” he means the accused, 
the burden is on him to prove it. Befer- 
ence however to that Section and to the 
two illustrations contained therein make it 
clear that it was never intended to be 
applied, as the learned Judge has applied 
it, to a case of this kind, and to be used to 
place upon the accused the burden of prov¬ 
ing their innocence, even to the extent of 
disproving, on an important point in the 
case, evidence of the prosecution which was 
not even admissible in law. 

The learned Judge has cited no case, 
and the learned Advocate-General has cited 
DO case wherein it is laid down that the 
burden of proof, that duty which rests 
upon the prosecution, of proving the guilt 
of the accused, is subject to this proviso in 
the sense that the learned Judge has used 
it in his charge to the jury. In our opinion, 
S. 106, Evidence Act, is not a proviso to 
the rule that the burden of proving the 
guilt of the accused is upon the prosecution 
but on the contrary, the Section is subject 
to that rule. The burden of proving a par. 
ticular fact or a particular defence is a 
different matter. The learned Judge was 
not even dealing with one of those exoep- 
tions to the general law on which an 
accused may rely and to which S. 105, 
Evidence Act, applies; but even in such a 
case an accused may rely upon an excep¬ 
tion in his defence and fail to prove it and 
yet be entitled to an acquittal, for the pro- 
secution may have failed to prove all the 
necessary elements in the offence of which 
the accused has been charged, or the accused 
may by his statement, read with the other 
evidence on record, have raised a reason¬ 
able doubt in the mind of the Oourt and so 
have entitled himself to an acquittal. In 
this case, it is not till the last paragraph 
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but one of this very loug charge, when some 
hours must have passed, that the learned 
Judge refers to this question of '‘reasonable 
doubt” and this reference can in no way 
cure the fundamental error in the charge. 
In the recent case in (1935) 51 T L B 446^ 
at p. 450, Lord Bankey L. G. said : 

If at any period of a trial it was permissible for 
the Judge to rule that the prosecution had estab* 
lisfaed its case and that the onus was shifted on 
the prisoner to prove that he was not guilty, and 
that unless he discharged that onus the prosecu* 
tion was entitled to succeed, it would be enabling 
the Judge in such a case to say that the jury must 
in law findthattheprisoner wasguilty and so make 
the Judge decide the case and not the jury, which 
is not the common law. It would be an entirely 
difierent case from those exceptional instances of 
special verdicts where a Judge asks the jury to find 
certain facts and directs them that on such facts 
the proreoution is entitled to succeed. Indeed, a 
consideration of such special verdicts shows that 
it is not till the end of the evidence that a verdict 
can properly be found and that at the end of the 
evidence it is not for the prisoner to establish his 
innocence, but for the prosecution to establish bis 
guilt. Just as there is evidence on behalf of the 
prosecution so there may be evidence on behalf of 
the prisoner which may cause a doubt as to his 
guilt. In either case he is entitled to the benefit of 
the doubt. But while the prosecution must prove 
the guilt of the prisoner there is no such burden 
laid on the prisoner to prove his innocence and it 
la sufficient for him to raise a doubt as to his 
guilt; he is not bound to satisfy the jury of his 
innocence. 

This is the real result of the perplexing ease in 
11 Cr App Rep 46^ which lap down the same pro¬ 
position, although perhaps in somewhat inplved 
language. Juries are always told that if conviction 
there is to be, the prosecution must prove the case 
beyond reasonable doubt. This statement cannot 
mean that in order to be acquitted the prisoner 
must ‘satisfy’ the jury. This is the law as laid 
down in the Court of Criminal Appeal in 8 Cr App 
Rep 211^ the headnote of which correctly states 
that where intent is an ingredient of a crime there 
is no onus on the defendant to prove that the act 
alleged was accidental. Throughout the web of the 
English criminal law one golden thread is always 
to be seen that it is the duty of the prosecution to 
prove the prisoner’s guilt, subject to what 1 have 
already said as to the defence of insanity and Bub« 
ject also to any statutory exception. If, at the end 
of and on the whole of the case, there is a reason, 
able doubt, created by the evidence given by either 
the prosecution or the prisoner whether the prisoner 
killed the deceased with a malicious intention 
and the prosecution has not made out the case 
the prisoner is entitled to an acquittal. No matter 
what the charge or where the trial, the principle 
that the prosecution must prove the guilt of the 
prisoner is part of the common law of England and 
no attempt to whittle it down can be entertained. 


1. Woolmington v. Director of Fnblio Prosecu¬ 
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Now, in this oaee, there is no question 
of a defence based upon an Exception under 
S. 105, Evidence Act, and of the presump¬ 
tion therein referred to; and the judgment 
of Lord Bankey applies with full force. 
But on the question of the burden of proof 
and the proof to the satisfaction of the 
jury by the accused of his innocence of the 
truth of the facts on which he relies in his 
defence, the learned Judge in this case said 
at p. 415 of the paper.book: 

That is the first and foremost principle of 
British jurisprudence. But there is a proviso to 
that and that is this: When the prosecution leads 
evidence and at a stage you believe that evidence 
led by the prosecution to be sufficient to sustain a 
conviction, then the presumption of innocence 
disappears. Then naturally you will inquire of the 
accused as to what he has to say and if the accnsed 
says something or relies upon certain facts or cir¬ 
cumstances or ofiers an explanation, he must 
prove those facts or circumstances to your satis¬ 
faction. If he fails to do so, the law entitles you 
to presume that what he says is not true. Never¬ 
theless, it is the duty of the Grown to prove the 
case against the accused. First you must start 
with the presumption of innocence against the 
accused. It is the duty of the prosecution to prove 
the case against the accused by satisfactory evi¬ 
dence, and after prosecution leads evidence, and at 
a stage you find that that evidence is sufficient to 
convict the accused, you will ask the accused as 
to what be has to say, and if the accused says 
something, he must prove it by satisfactory evi¬ 
dence. For instance if the accused says that he 
was not in Karachi on the day of the occurrence, 
he must prove that to your satisfaction. If you 
are not satisfied with what he says you may draw 
your inferences from that circumstance. Never* 
theless, it is the duty of the prosecution to prove 
the ease against the accused. 

This, it appears to ns, can only mean 
that the accused must prove certain facts 
or be found guilty. Then further on the 
learned Judge says : 

Then hear the evidence for the prosecution and 
after hearing the evidence for the prosecution, if 
you come to a conclusion that the case against the 
accused is proved, you will ask the explanation of 
the accused, and if the accused offers an explana¬ 
tion, he mnet satisfy you on that. 

That the idea conveyed in these passages 
was that the accused was to meet the proof 
of the prosecution case by proof of his own 
oaee appears to us clear from other passages 
which occur from time to time throughout 
the charge. For instance, on p. 428 the 
learned Judge says: 

Opportunity was given to Shewaram to prove 
that be paid Bs. 6000 to N. H. Advani and whe¬ 
ther he received it. He was unable to do so, and 
that fact is before you. 

Then at page 441 he says: 

Prosecution’s duty is to prove a prima facie case. 
They have placed these materials before you by 
the documentary evidence and if yon believe that 
and if the accused vrish to establish something, 
then apply the principle which 1 explained to you, 
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ib is then their duty to show satisfactorily with 
all facts and figures what they want to show. 
That you will bear in mind and consider. 

There is in this portion of the charge a 
further error in that the Judge directs the 
jury that the “Prosecution’s duty is to prove 
a prima facie case,” The prosecution have 
to do more than that; they must prove the 
guilt of the accused; and we know of no 
principle in the English law whereby if 
the prosecution has proved a prima facie 
case, the accused must bring evidence in 
rebuttal or be convicted. Then at p. 467 
the learned Judge says: 

The testimony of Faeulallah is that there was 
no treatment given by Dr. Kalliandas and that is 
the sworn testimony on oath. To disprove that, it 
was the duty of the accused to show what he says 
is true. There is no such evidence. I hope you do 
not believe in evil influences. 

There is in this portion of the charge the 
further error that the accused is called upon 
to disprove what Sub.Inspector Fazulallah 
said in his evidence which was itself not 
admissible in evidence. Dr. Kalliandas was 
not called as a witness. Fazulallah was an 
investigating police officer; he could not 
therefore give evidence as to what Dr. 
Kalliandas told him, even if Dr. Kalliandas 
was called as a witness, unless the accused 
wished to cross-examine the witness upon 
his statement to the police under the pro¬ 
visions of S. 162, Criminal P. 0. The use 
of S. 106, Evidence Act, as the learned 
Judge has used it, has been discussed in 
two recent cases before the Privy Council, 
and it is clear that the Section cannot be 
used as the learned Judge has used it. In 
39 Bom L R 1* and 38 Bom L R 700® the 
operation of S, 106 of the Ceylon Ordinance 
No. 14 of 1895, which is in wording similar 
to S. 106, Evidence Act, was considered 
by their Lordships of the Privy Council 
and they made it clear that this Section 
did not enable the Judge to say to the jury 
that the accused must explain this or that; 
he must satisfy them on this point or that 
or be found guilty. The case in 7 S L R 
109® at p. 112, wa think, takes this Section, 
as far as it can properly be taken in a case 
of this kind, against the accused. In that 
case, the accused gave what appeared to 
be a false explanation as to what he did 
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upon a particular day, but the Court did 
not say that he must prove this fact or that 
or satisfy the jury on this point or that or 
be convicted. What the Court said was : 

It is urged on behalf of the accused that he 
owes no duty to the prosecution and is under no 
liability to give any explanation. If no prima facie 
case had been made against the accused it is open 
to the accused to rely safely on the presumption 
of innocence or on the infirmity ofthe evidence for 
the prosecution. But when a prima facie case is 
made out and the presumption of innocence is dis¬ 
placed, then as said by Wills J. in his work on 
'‘Oircumstantial Evidence” at p. 97, the force of 
suspicious circumstances is augmented whenever 
the party attempts no explanation of facts which 
he may reasonably be presumed to be able and 
interested to explain. 

And the substance and conclusions of that 
judgment appear properly set out in the 
head-note which says : 

If no prima facie case be made against the 
accused it is open to him to rely on the presump¬ 
tion of innocence. But where a prima facie case is 
made out and the presumption of innooenoe is dis¬ 
placed, then the force of snspioious circumstances 
is augmented whenever the party attempts no 
explanation of facts which he may reasonably be 
presumed to be able and interested to explain. 

But in his charge to the jury in this case 
the learned Judge has gone far beyond this. 
He has said, as we have pointed out, that 
it is the duty of the accused to prove this 
fact or that, to satisfy the jury on this 
point or that, and, with all respect to the 
learned Judge this is not the law. We think 
the fundamental error in his charge is that 
he has led the jury to believe that the duty 
of the prosecution and the duty of the 
defence so far as the “ burden of proof ” of 
their respective cases is concerned was upon 
the same footing, so that as the prosecution 
must prove their case, so the accused most 
prove theirs. There are however other 
errors on which, we think, we should have 
had to set aside the conviction on the ground 
of misdirection. The first is. that we do not 
think that it can be said that the learned 
Judge has sufficiently distinguished the 
cases of accused 1 and accused 2 and tbeyl 
are widely different. 

Against accused 1 it was the case of the 
prosecution that he bad been concerned in 
a series of fires. Against him this evidence 
clearly was admissible under S. 15, Evidence 
Act. But against accused 2 this evidence 
was not admissible. He was a young man 
who bad been in the employment of accused 
1 for a short time only : it was not proved 
by the prosecution that he was concerned 
in the fire in Bombay when he oan^e to 
Karachi as a servant in the Karachi shop. 
Therefore the fact that accused 1 was coo* 



Sind 215 


Shew ARAM v. Emperor /. Cj 


1939 

•oerned in a fire in the Standard Booketall, 
if he was so concerned, where he was em. 
ployed in 1926 or 1927, or in a fire in 
'Qoetta, where though the fire was next 
door, the goods of his shop were damaged 
and he got Es. 6700 from the Insurance 
Company for goods damaged by smoke or 
water, or in a fire in Bombay in the godown 
of himself and one Narainsing H. Advani, 
or in a fire in a portion of the godown leased 
to a Moohi in Parr Street, is not evidence 
against accused 2, but even as against 
accused 1, we think, it was only fair that 
the learned Judge should have pointed out 
to the jury that if he was concerned in the 
hre in the Standard Bookstall it might 
well be that he was concerned only to some 
small extent. The learned Judge however 
so stresses the case against this accused 
that he permits himself to say that 

ib is on record now, which you cannot question, 
that he was in the service of the Bookstall on 
Rs. 100 a month for some time, at any rate before 
the fire which took place in the Standard Bookstall 
dn 1927. 

This clearly was a suggestion to the jury 
that he held a place of some importance in 
this Bookstall and they wore directed that 
it was a matter of record which they could 
not question. Yet when we asked to be 
referred to that part of the record of this 
case where this fact, which the learned 
Judge said in his charge was recorded and 
could not be questioned, was, we find that 
it is a matter of hearsay evidence brought 
out by the learned advocate for the accused 
against his client’s interest in his cross- 
examinatidn of the Sub-Inspector, Fazul- 
allah at p. 32 of the paper-book. The words 
of S. 15, Evidence Act, are wide, for the 
material word used is ''concerned”, but they 
are not so wide as to admit hearsay evidence 
or the evidence of facts alleged to have 
been discovered by the investigating Police 
Officer in the course of his investigation 
and not properly proved. There is also a 
difference between the admissibility of evi¬ 
dence and its cogency or weight, and facts 
in favour of an accused as well as facts 
against him should be pointed out by the 
Judge to the jury. 

The case of accused 2 was different from 
the case of accused 1. The learned Judge, 
so far as accused 2 is ooncerned, stresses 
the fact that he was an Advani* as was 
Karalnsing H. Advani, a partner of the 
mm in Bombay, and he would appear to 
suggest at one place In his charge to the 
joryt that this Advani in Bombay seut 
Hamamsing, the other Advani, to ^racbi 


in agreement with Shewaram, aooused 1, for 
the purpose of this fire. The learned Judge 
says that Advani Narainsing belongs to the 
same community as Hamamsing in the 
way that be was also Advani or Amil. But 
when the learned Judge was stressing this 
relationship, this intimate association and 
this confidence which appeared to him to 
exist between this servant and his master, 
he should have pointed out that there was 
nothing upon the record to contradict the 
statement of this accused, that when he 
came to Karachi, far from being taken into 
the home of Shewaram or one of his rela¬ 
tions he stayed first in a hostel and then 
at a hotel. It is true that at p. 427 the 
learned Judge considers the past history of 
Shewaram, accused 1, and that he refers 
specifically to the Quetta fire and the Bom¬ 
bay fire in reference to this accused 1, that 

at page 450 he says : 

1 have dealt 60 far as Shewaram is ooncerned 
showing his conduct and preparations therein of a 
man that have bearing on what was to happen 
later, 

and then he goes on to deal with what he 
calls the transfer of accused 2, Hamamsing 
to Karachi, and then at p. 454 he says 
"Here comes Hamamsing in the picture”. 
But when we asked the learned Advocate- 
General if be could point out to us in the 
whole of this long charge where the learned 
Judge has pointed out clearly to the jury 
that against accused 2 they must not con¬ 
sider the evidence of previous fires in which 
he was not concerned, he said he could not 
do so, and we think that in view of the 
form the charge took, it was inevitable 
that the jury thought they should consider 
this evidence against accused 2 as also 
against accused 1. Then, again, in a case 
such as this, dependent upon oircumstantial 
evidence, we think it was the duty of the 
Judge to point out very clearly that in the 
case of circumstantial evidence a conviction 
is only right and proper, if from the proved 
circumstances the inference of guilt only 
can reasonably be drawn, and if from the 
proved circumstances two inferences can 
reasonably be drawn, the inference of 
innocence as well as the inference of guilt, 
the jury is bound to draw the inference of 
innocence. At page 419 the learned Judge 
says: 

Then, gentlemen, in a case like this evidence 
may be direct or oircumstantial. Now, evidence is 
divided in two kinds, namely direct and oitoum- 
stantial evidence* This case depends entirely on 
olroomatantial evidence, and so far as the proof 
Is oonoemed, the same definition applies, that la 
to say, as reaspnable men you oan draw yonc 
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inference, from the circumstances of the case and 
from the facts of the same. 

This again, with all respect to the 
learned Judge, we do not think is a proper 
statement of law. The fact that the jury 
can draw from the circumstances of the 
case an inference of guilt is not sufficient. 
The inference of guilt must be the only 
reasonable inference to be drawn from the 
[circumstances. It is true that at p. 467 the 
learned Judge seems to have intended to 
indicate to the jury that this was the law, 
but in language so vague and obscure as 
must, we think, have left no clear impres. 
sion upon the minds of the jury. The 
learned Judge says : 

As soon as you find the combustible material is 
collected there by some one, and then if there is 
no other possibility or any reasonable hypothesis 
I am sure it cannot be anything but the case of 
arson. 

We cannot consider that sentence appear, 
ing at that time and at that place in the 
charge as an adequate exposition or ade. 
guate substitute for the exposition of this 
aspect of the law of circumstantial evidence 
to which we have referred. Lastly, we 
think that the learned Judge in his exhor. 
tation to the jury in the last paragraph of 
his charge has passed beyond the limits of 
wise guidance or advice or that expression 
of opinion on facts which the Criminal 
Procedure Code allows in the charge of a 
Judge to a jury. His exhortation to the 
jury: 'The whole of Karachi is watching 
you, the whole commercial world is watch, 
ing you,” appears to ns to introduce into 
the case those extraneous considerations 
which the Judge warned the jury to ex. 
dude from their minds, and in view of the 
nature of the charge to be a clear direo. 
tion to the jury to convict. It could, in our 
opinion, mean nothing else and it did not 
leave the jury to come freely to their own 
conclusions. In A I R 1925 Sind 116^ at 
p. 123 the learned Judge, Madgavkar A. J. C, 
had said in addressing the jury : 

Gentlemen, I have done. This trial is a trial in 
one sense of the accused. But you must not forget 
that in another sense we all of us are not less on 
our trial. The witnesses, the Bar, you and I, we 
are also on our trial, a trial no less real in that it 
rests with ourselves to acquit or condemn ourselves. 

The learned Judges in that case held 
that this exhortation vitiated the verdict. 
We think therefore there has been estah. 
lished such misdirection as must have pro. 
judiced the accused, and we must therefore 
set asid e the convictions of the accused. We 
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have then to consider what farther oourse^ 
we should take. The case in A I R 1925 
Sind 116^ to which we have referred, lays 
down that this Court has power in a case 
of misdirection to order a retrial of the 
accused or to enter into the merits of the 
case and dispose of it. Mr. Garden Noad 
argues on behalf of the accused that if we 
could dispose of it ourselves, we could not 
on the evidence convict; that there is not 
sufficient evidence on which we should order 
a retrial. But we do not think that this is 
a case in which we should proceed to decide 
upon the paper record. It is a case where 
we think much must depend upon the 
impression made by the witnesses in their 
evidence and the accused in their state, 
meuts upon the Court. In A IR 1925 Sind 
IIG’^ it was the wish of the accused that the 
Court itself should deal with and dispose 
of the case. In 21 S L R 356® where the 
Court proceeded to set aside the acquittal 
baaed upon'the verdict of the jury, the facts 
were simple. But though this case, if it 
were properly handled, may well lend itself 
to far simpler treatment than it has 
received, the guilt of the accused depending 
in the end upon answers to questions which 
can he clearly and simply stated, neverthe. 
less we think this is essentially a case 
where the guilt or innocence of the accused 
should be determined by a Judge and jury, 
who have seen the witnesses and heard 
them give their evidence, who have seen 
the accused and who have heard them give 
their statements. We think therefore it is 
clear that there should be a rettrial which 
should be before another Judge and jury 
and we should not proceed to decide this 
case finally upon the paper record before us. 

Mr. Carden Noad in dealing with the 
case of accused 1 was hound also to deal 
with the case of accused 2. He argued that 
the case against accused 2 could not stand. . 
He had been convicted of conspiracy but 
also for the substantive offences of mischief 
by fire under Ss. 435 and 436, Penal Code, 
and if the case against him failed, the case 
against accused 1, guilty of conspiring with 
him and abetting him must fail also. A 
man cannot be convicted of conspiring 
with himself. But vpe cannot say that the 
circumstances of this alleged fire, the past 
history of accused 1 with fires, the asso¬ 
ciation of accused 1 and 2 is such as should 
enable us to say that there is no material 
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on which a jury could reasonably come to 
a conclusion that the accused were guilty. 
The jury might reasonably come to a con. 
trary oonolasion. But that is not the point. 
That, we think, is not a sufficient reason 
for us to take upon ourselves the duty of 
acquitting them. It is clearly in our opi. 
nion not to the interest of the accused that 
we should further discuss the evidence. It 
suffices to say that there is, in our opinion, 
sufficient evidence upon the record to justify 
their retrial, and that it is in the interests 
of justice that they should be so retried 
and we so order. 

We would point out that it should not 
have been necessary for the learned Assist, 
ant Public Prosecutor at so late a stage as 
when the advocate for the accused was 
addressing the jury, to rise in Court and 
say that as accused 2 was not in Karachi 
before 28th April 1937, the case of the 
prosecution was not that the conspiracy 
was from August 1936 to May 1937, as 
stated in the charge, but was from 28th 
April to 16th May when the fire took place. 
The prosecution should have known that 
this was their case at the beginning of the 
trial. We have then to consider the ques. 
tion of the constitution of the jury which is 
now of no importance in this case because 
we have decided to set aside the convictions 
and order a retrial on other grounds, but 
which as it involves questions which will 
be raised in future trials, and which have 
in this appeal been argued before us with 
care and ability, we think we must now 
consider and decide. 

It is contended on behalf of the accused 
that this Court is not a High Court within 
the meaning of Proviso 3 to S. 276, Crimi. 
nal P. 0., and that a Judge of this Court 
in Sessions Court jurisdiction has no power 
to direct a special jury to be empanelled 
under Cl. (b) of that Proviso. S. 266, Cri. 
minal P. C., which declares the Judicial 
Commissioner’s Court to be a High Court 
for the purpose of Ch. 23 and of Ch. 18 
would appear to exclude the Judicial Com. 
missioner's Court from S. 276, Criminal 
P. C., which enables a High Court Judge 
to direct a special jury to be empanelled; 
but if the Judicial Commissioner’s Court is 
not a High Court within the meaniog of 
8. 276, Criminal P. C., neither is a Char, 
tered High Court, for Sec. 266, Criminal 
P. C., in its terms applies in precisely the 
same way to a Chartered High Court as to 
this Court. It is strange that this point is 
raised for the first time at this time and in 


this case in view of the fact that S. 266» 
Criminal P. 0., which includes the Judi. 
cial Commissioner’s Court of 8ind among 
other High Courts to which the provisions 
of Chaps. 23 and 18 are applicable was 
amended in 1923. But the provisions ot 
S. 266 have been considered in relation to 
other matters in 19 8 L B 309^ and 22 
S L B 349^^ and it is not unreasonable to 
suggest that if this point were of any sub. 
stance, it would not have escaped the notics 
of advocates of this Court for so long. Any 
doubt which exists in the interpretation of 
the Sections arises from the fact that Sec8» 
266 and 276 have been amended from timo- 
to time. S. 266, as it first stood, did not 
include S. 276, but only S. 307 which by 
its terms required the wider definition of 
"High Court” given in S. 4 (l) (j), OriminaL 
P. C. In the Act of 1882 which consolida¬ 
ted and amended the law relating to crimi^ 
nal procedure in Chartered High Courts 
and others Courts, S. 266 was as follows : 

In this chapter, except in 8. 307, the expression- 
'High Court* means a High Court of judicature 
established or to be established under the twenty- 
fourth and twenty.fifth of Victoria, Chap. 104, 
and includes the Chief Court of the Punjab, and- 
such other Courts as the Goveroor.Qeneial in- 
Oounoil may, by notification in the Gazette of' 
India, declare to be High Courts for the purposes 
of this chapter. 

There is no reference in this Section to 
S. 276 at all, but, it would appear, doubt 
arose as to whether High Courts other 
than those mentioned in 8. 266 had power 
to make rules regarding the summoning 
and choosing of jurors. Therefore, 8. 276' 
was excluded from the restrictive provi. 
sions of S. 266 by 8. 8 of Act 10 of 1886. 
In 8. 276 and in S. 307 the term "High' 
Court” was to have the meaning given to 
it by the definition in S. 4 (l) (j), but it 
was for this purpose and it would appear- 
for this purpose only, 8. 276 was to be 
omitted from 8. 266; otherwise the Section 
would have needed no amendment. 8. 276- 
was not to be omitted from 8. 266 for the- 
purpose of preventing the Courts named ia 
8. 266 as High Courts from possessing or 
exercising the power of appointment of 
special juries under the latter part of ther 
Section, and at that time that Section by 
reason of the Act of 1882 was as follows : 

276, The jurors shall be obosea by lot from 
the person s summoned to act as such, in such 

9. Hajl Kbudabux v. Emperor, (1926) 12 A 1 R 

Sind 249=86 1 0 706=26 Or L J 662=ld 

8 L B 809 (F B). 

10. Emperor v. Jianand, (1928) 15 A IB Sind 14a 

=111 I g 865=29 CzltZ 946=22 SLR 

349 (P B). 
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manner as the High Court may from time to time 
•by rule direct : 

Provided that — 

first, pending the issue under this Section of 
rules for any Court, the practice now prevailing 
in such Court in respect to the choosing of jurors 
shall be followed : 

secondly, in case of a deficiency of persona sum¬ 
moned, the number of jurors required may, with 
the leave of the Court, be chosen from such other 
persons as may be present; and 

in the Presidency-towns : (a) if the ac¬ 
cused person is charged with having committed an 
offence punishable with death, or (b) if in any 
other case a Judge of the High Court so directs, 
the jurors shall be chosen from the special jury 
'list hereinafter prescribed. 

“High Courfc“ then in that Section al- 
ready had two different meanings. In the 
wording of the Section itself, it meant a 
High Court as defined in S. 4 (l) (i) and in 
Proviso 3 it meant a High Court in a Pre¬ 
sidency-town. In Proviso 1 the Court 
therein referred to appeared to mean a 
High Court or Sessions Court indifferently. 
Bub it is clear that the inclusion of S. 276 
in S. 266 was not intended to exclude the 
Courts named in S. 266 in the exercise of 
their original criminal jurisdictions from 
appointing special juries. So in 1923 when 
the Court of the Judicial Commissioner of 
Sind was included among High Courts 
•within the meaning of S. 266, it could nob 
have been intended to exclude it from the 
.provisions of Proviso 3 which gave other 
High Courts in the exercise of their ori¬ 
ginal criminal jurisdiction the power to 
empanel a special jury, and it must be 
remembered that by the same amending 
Act as included in S. 266 among "High 
Courts” the Judicial Commissioner’s Court 
Proviso 3 to S. 276 was amended so as to 
extend to all High Courts, and for this 
purpose "High Court” must mean High 
Court as defined in S. 266, the power of 
empanelling special juries. For by the 
amending Act of 1923, the power of em¬ 
panelling special juries was extended to 
Courts other than High Courts in Presi¬ 
dency-towns, so that whUe Proviso 3 before 
the amendment of 1923 reads; 

thirdly, in the Presidenoy-towns : (ft) if the ac¬ 
cused person is charged with having committed 
an offence punishable with death, or (b) if in any 
other case a Judge of the High Court so directSi 
the jurora shall be chosen from the special jury 
list hereinafter prescribed ; 

after the amendment of 1923, it read : 

thirdly, in a trial before any High Court In the 
town which is the usual place of sitting of such 
High Court, (a) if the accused person is charged 
■with having committed an offence punishable 
with death, or (b) if in any other case a Jndge of 
^he High Court so directs, the jurors shall be 


chosen from the special jury list hereinafter pres¬ 
cribed. 

Clearly, then, Proviso 3 to S. 276, so far 
as this Court is concerned, now refers to 
this Court in the exercise of its original 
criminal jurisdiction, and S. 276 in S. 266 
must be read as referring to the Section 
itself and not to the Provisos. It matters 
not that this jurisdiction is ^ exercised, 
owing to the peculiar constitution of this 
Court through a Sessions Court. 

To hold otherwise would be to render 
purposeless all the other Sections in Chap. 
23, Criminal P. C.. for instance, Ss. 312 to 
318, relating to the summoning of jurors 
by the clerk of the Crown which, by reason 
of the definition of "High Court” inS. 266 
apply to this Court. Moreover, if we 
accepted the argument advanced on behalf 
of the accused, this Court would have no 
power to empanel a special jury even in the 
case of European British subjects in rela¬ 
tion to whom in criminal trials it is by 
virtue of S. 4 (l) (i), a High Court. The 
argument that Proviso 4 to S. 276 applies 
to this Court and that Government could 
issue a notification under that Proviso has 
little force.l for that Proviso contemplates 
the application of the provisions of S. 325, 

bub that Section is clearly inapplioabl^e to a 

“High Court” within the meaning of S. 266. 

It is said -that this Court has already 
decided that this Court in its original on- 
minal jurisdioition is a Court of Session m 
the ordinary sense of that word; but refer¬ 
ence to the case in 19 S L R 309® shows 
that that was nob the opinion of the Judges 
of this Court before the reference to the 
Pull Bench in 22 S L R 349 nor was it 
the opinion of two out of the four Judges 
in this latter case; and with all respect we 
prefer, for the reasons given, the conclusions 
of Aston and Rupohand A. J. C.s in that 
case, that this Court is a Court of Session 
following the procedure of a High Court, 
such as the Bombay High Court, in crimi- 
nal sessions, to the contrary conclusions of 
Peroival J. 0. and DeSouza A. J. C.; and 
if in such an important matter as the 
powers of this (Jourt as Court of Session to 
make a reference upon a verdict of a jury, 
this Court is to follow the procedure of a 
High Court, and such now is the law, we 
find no difficulty in holding that in a mat¬ 
ter which affects the summoning and 
empanelling of a jury the procedure of a 
High Court should, be followed by this 
Court exercising its original criminal juris¬ 
diction. 
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The question then lastly arises, whether 
this special jury was properly empanelled, 
and if it was not whether the defects in its 
constitution are such as would in them, 
selves vitiate the trial ? First, as to the 
facts. It appears that in the first instance 
thirty persons were called to serve as 
jurors from the special jury list prepared 
by the clerk of the Crown in accordance 
with Ss. 313 and 314, Criminal F. C., and 
of these eleven were unserved and nineteen 
were present in Court. After the parties 
had exercised their right of challenge under 
S. 277, Criminal P. 0., only eight jurors 
out of the nine required under S. 274 (l) 
had been secured. It was then open to the 
Judge to proceed under Proviso 2 to S. 276, 
Criminal P. C., and choose the one juror 
wanting from among persons present in 
Court; but it would appear the Judge did 
not do so but directed the clerk of the 
Crown in accordance with the rules framed 
by this Court, to issue fresh summonses 
and two more persons were summoned. 
Of these one Mr. Jagmohanlal Kaishilal 
Manabai Shah arrived and was chosen. He 
was not chosen by lot, and then one juror, 
Mr. Heid, already chosen, asked, on the 
ground of urgent business, to be excused, 
and he was allowed to go and Mr. Shah 
took his place. Still one juror was wanted 
and then the clerk of the Crown ordered 
summonses on four other persons from the 
special jury list to be issued for 3 o’clock 
that day, and out of those four persons 
summoned two appeared. Of these two one 
Mr. Milner, it appears, was chosen by lot. 
The jury was thus at last completed. 

Now it is argued that so soon as the 
number of persons summoned as jurors was 
exhausted either by challenge or by the 
fact that they were not challenged but oho. 
sen, the Judge had no alternative but to 
choose the one juror wanting from the per. 
sons present in Court or discharge the jury 
and start all over again; and reliance is 
placed upon the case of the Calcutta High 
Court in 56 Cal 371 but the question 
for decision in that case really was whether 
the word “chosen” in Proviso 2 in S. 276, 
Criminal P. G., in reference to theohoosing 
of persons from among those present in 
Court meant chosen by lot, as in the sub. 
etantive part of the Section, or chosen by 
the Judge, and it was decided that “cho. 
een” meant chosen by the Judge. The ques. 

il. Eedar Nath ▼. Emperor, (1928) 16 A I B Oal 
88=108 I 0 677=29 Gr £i 7 487=65 Cal 371 
=82 OWN 221=47 C L 7 48 (F B). 


tion of whether “chosen” in Cl. (b) in 
Proviso 3 meant chosen by lot, as in the 
substantive part of the Section, or chosen 
by the Judge, as in Proviso 2, was not con. 
sidered; but our own opinion is that in the 
absence of words in the context to the 
contrary, “chosen” in Proviso 3 and also in 
Proviso 4 must mean chosen by lot, as in 
the substantive part of the Section, and 
that this is the meaning; and they must 
be summoned and chosen by lot in such 
manner as the High Court by rules directs. 

It would appear however that both the 
substantive part of the Section and Pro. 
viso 2 govern both common and special 
juries, and proceedings in High Courts and 
Sessions Courts : 58 Cal 1272^* at p. 1278. 
S. 315 (3), Criminal P. C., allows farther 
persons to be summoned during the course 
of the High Court sessions when the num. 
ber summoned is insufficient. S. 327 allows 
farther jurors to be summoned in the 
mufassil when the length of the sessions 
would make the attendance of one body 
of jurors oppressive. Neither S. 315 nor 
S. 326 nor 8. 327 contemplate the summon¬ 
ing of jurors for a particular case. 8. 282 
relates to the discharge of a juror during 
the trial of a case, but sub-s. (2) of that 
Section makes it clear that the Section re. 
lates to a case where the trial of the case 
has begun; when the trial of the case has 
not been begun, 8. 276, Proviso 2, would 
apply. A juror can only be chosen from the 
persons present. Persons even qualified can. 
not be called from outside the precincts of 
the Court: 56 Cal 835.^® Ss. 276 and 279 
contemplate that the choosing of the jury 
shall be a continuous process at the begin, 
ning of the trial, 58 Cal 1272,*^ and from 
the persons summoned to appear and pre¬ 
sent in Court at the commencement of the 
proceedings: see also ILK (1937) 2 Cal 
482.^^ A deficiency is only apparent after 
the names of all those summoned and pre. 
sent have been exhausted by the chances of 
the 'lottery and challenge and these Sec. 
tlons do not appear to contemplate that a 
deficiency shall be recognized and then ob. 
viated by the summoning of fresh jurors, so 

12. Saheb All v. Emperor, (1981) 18 A I B Oal 783 
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that, as in this case, the jury can be sum¬ 
moned and chosen in three instalments. 

We think then that there were in the 
case of empanelling of this jury irregulari¬ 
ties. There was an irregularity when Mr. 
Manabai Shah was chosen as one juror 
when he appeared in answer to a summons 
because he was not chosen by lot or from 
among the persons summoned before a defi- 
[ciency appeared, nor can he be deemed to 
have been added to the jury in place of 
Mr. Eeid under the provisions of S. 282, 
.Criminal P. 0., because sub-s, (2) to that 
[Section appears to contemplate the addi¬ 
tion of a juror after the trial of the case 
has begun and not before. Also clearly the 
Legislature intended to limit this Section 
to cases where a jury had been properly 
empanelled at the outset and one or more 
of those casualties which are bound to 
occur at some time in human lives has in 
fact occurred. So too in the case of the last 
and ninth juror. If he had been present at 
the time the deficiency became apparent, 
he undoubtedly could have been added 
under Sec. 279 (2) of the Code read with 
S. 276. For it does appear that it is the 
actual presence of the potential juror in the 
Court which is the condition of bis eligibi¬ 
lity. That is the safeguard that even in this 
case there shall be an element of chance 
which is present in the choosing by lot of 
the other jurors. The fact then that the 
person subsequently summoned may be on 
the special jury list is no substitute for the 
fact that he was not present. S. 279 (2) 
especially provides for the selection of a 
person on the jury list, not summoned but 
present. This appears to be the view taken 
in 56 Cal 836,^* and in the other cases 
therein referred to. In that case, the requi¬ 
sition of the services of a local schoolmaster 
without ballot, though on the special jury 
list, was held to vitiate the trial. S. 637 
was not discussed as it was not discussed in 
55 Cal 371*^ or 58 Gal 1272.^^ It was how¬ 
ever discussed in 7 Pat 61^® where it was 
pointed out that every irregularity in the 
appointment of a jury does not necessarily 
vitiate the trial, which was the opinion of 
the Calcutta High Court in 8 Gal 739,^® 
where, when a Judge himself appointed the 
jurors instead of their being chosen by lot 
and no objection was taken at the trial, it 

15. Akbar All v. Emperor. (1928) 16 A 1R Fat 1= 
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was held that the irregularity was not fatal 
to the trial. 

In the Patna case, one Judge, Wort J. 
dissented. In the Patna case,^® S. 536 was 
referred to, and it appears clear that in cer¬ 
tain cases the failure to choose a jury is not 
fatal. Assessors may be chosen instead of 
a jury and vice versa and a failure to take 
objection at the time is an answer to a sub- 
sequent objection that a case triable by a 
jury was tried with assessors, but this is 
the result of special statutory provisions, 
and S. 536 presumably contemplates a jury 
lawfully empanelled. S. 537 also makes 
provision for errors in the jury list, but it 
appears to us difficult to hold that an irre¬ 
gularity in the constitution of the jury is 
an irregularity in the proceedings before or 
during the trial within the meaning of 
S. 537, for the words "other proceedings” 
must, we think, be read ejusdem generis 
with the words which precede these. S. 537 
refers to a Court of competent jurisdiction. 
It does not refer to anything done in the 
matter of the constitution of the trial Court, 
and in a trial by Judge and jury the Court 
is the Judge and jury. Any material irregu¬ 
larity in the constitution of the jury affects 
the constitution of the Court and its com¬ 
petence. S. 315 does not appear to us to 
cover the case of either the 8th or 9tb 
juror in this case, so that, it appears to us, 
the jury was not properly constituted. It 
must be in the public interest that a body 
of persons in whom lies the power to give 
a verdict of guilty or not guilty should bo 
constituted strictly according to law. Sec. 
315 (3) does not appear to us to apply to 
the choosing of a jury in a particular case 
where a deficiency of one or more members 
baa appeared within the meaning of Ss. 276 
and 279 (2), and the trial has already 
begun; and so far as R. 18 of the Rules of 
this Court authorizes the procedure fol¬ 
lowed in this case, it is, in our opinion, ultra 
vires. 

Therefore on the ground also that the 
jury was not properly constituted, we think 
the convictions would have to be set aside, 
but not however because the jury empa¬ 
nelled was a special jury, for the direction 
given by the learned Judge that a special 
jury should be empanelled in this case ap¬ 
pears to us a lawful and proper direction. 
For these reasons our order is that the con¬ 
victions of the two appellants and the sen¬ 
tences imposed upon them be set aside but 

that they be retried. 

r.M,/r.K. Order accordingly* 
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Davis J. 0. and Weston J. 

Moolomal Dharamdas and another — 

Appellants. 

V. 

Lal Singh — Bespondent. 

Miso. Appeal No. 6 of 1938, Decided on 
2lBt October 1938, against order of First 
Glass Sub.Judge, Shikarpur, D/. 9th 
December 1937. 

(a) Provincial Insolvency Act (1920), Ss. 3 
and 75—Subordinate Court of First or Second 
Class invested with insolvency jurisdiction is 
•ubordinate to District Court for appeal which 
cannot be entertained in High Court. 

A Subordinate Court whether of the First or 
Second Class is a Subordinate Court to a District 
Court within the meaning of Seo. 3 in relation to 
the investment of the powers by the Local Govern¬ 
ment ; and such Court though exercises concur¬ 
rent jurisdiction with the District Court does not 
cease to be subordinate for the purposes of appeal 
under 8. 76 which the High Court has no jurisdic¬ 
tion to entertain : A X JR 1934 Banff ISS, Bel. on. 

[P 221 0 1, 2] 

(b) Civil P. C. (1908). Order 7 and S. 141— 
Provisions of O. 7 apply to memoranda of 
appeals as well as to plaints. 

Provisions of Order 7 by reason of B. 141 of the 
Code, apply mutatis mutandis to memoranda of 
appeals as well as to plaints. [P 221 C 2] 

Dlpchacd Cbandamal— /or Appellants. 

Kundanmal Dayaram— for Despondent. 

Davis Ji C. — This purports to be an 
appeal from an order made by the First 
Class Sub-Judge, Shikarpur, who has been 
invested with insolvency jurisdiction under 
S. 3, Provincial Insolvency Act. A prelimi- 
nary objection is taken that no appeal will 
lie from an order made by a Judge subor. 
dinate to a District Court, to this Court, 
for the provisions of Section 75, Provincial 
Insolvency Act, contemplate appeals to the 
High Court from the District Court. It is 
true that under S. 3 Government invests a 
Court Subordinate to District Court with 
jurisdiction and that the Court so invested 
shall within the local limits of its jurisdic. 
tion have a concurrent jurisdiction with 
the District Court. But that does not mean 
that the Subordinate Court so invested 
ceases to be a Subordinate Court for the 
purpose of appeal under S. 75 ; for, if that 
were so, Sec. 76 would have no purpose as 
there would be no subordinate Courts to 
the District Court from which appeals 
could lie. It was then argued however that 
a Court of First Class Subordinate Judge 
which is the Court at Shikarpur is not a 


subordinate Court within the meaning of 
S. 3, for it is a Court subordinate to a High 
Court; but if we were to accept this argu¬ 
ment, under Seo. 3 Government would be 
empowered to invest a Second Class Subor. 
dinate Court with powers of insolvency and 
not a First Glass Subordinate Court. We 
do not think that such a state of things 
was ever contemplated and in our opinion 
the subordinate Court whether of the First 
or the Second Class is a subordinate Court 
to a District Court within the meaning of 
S. 3 in relation to the investment of powers 
by the Local Government. Therefore it ap¬ 
pears to us clear that an appeal should bel 
made to the District Court. Beference may 
also be made to the case in 12 Bang 352,’ 
where under the same Act it was held that 
an appeal from an order of an Assistant 
District Court lies to the District Court, an 
Assistant District Court being deemed a 
Court subordinate to the District Court for 
the purpose of S. 3 and Bee. 75, Provincial 
Insolvency Act. 

On behalf of the respondent it is urged 
that we should dismiss the appeal and on 
behalf of the appellant it is urged that we 
should return the appeal for presentation 
to the proper Court. We think the proper 
order we should make is that the appeal 
should be rejected. As it is not within our 
jurisdiction, it is not for us either to allow 
or to dismiss it. Moreover, it would appear 
that provisions of Order 7, Civil P. C., by 
reason of B, 141, Civil P. C., apply mutatis 
mutandis to memoranda of appeals as well 
as to plaints. The reasons we have given 
for rejection of this appeal are a sufficient 
compliance with O. 7, B. 12 which requires 
reasons for rejection of a plaint to be re. 
corded in an order. As the respondent has 
appeared in answer to the application of 
the appellants there is no reason why he 
should not receive bis costs. The appeal is 
therefore rejected with costs. Order ao. 
cordingly. 

S.G./b.k, _ Appeal di smissed. 

1. Ah Fwaik v. BeoeWer, District Court of Insein, 
(1984) 21 A I B Bang 166=161 10 790 = 12 
Bang 862. 
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Davis J. C. and Tyabji J. 

Jashanmal J. Gulrajani and others 

Applicants 

V. 

Emperor, 

Criminal Eevn. Applns. Nos. 381 and 
382 of 1938 and Cri. Tr. Appln. No. 27 
of 1939, Decided on 16fch March 1939. 

(a) Criminal P. C. (1898), S. 195 — Purpose 
of S. 195 explained—Offence of forgery com¬ 
mitted in relation to proceedings before Court, 
forming part of same transaction with offences 
which Court is inquiring — Court can itself 
inquire into offence of forgery and if necessary 
commit case to Sessions Court. 

The purpose of B. 195 is not that one Court 
should keep check upon another, because if that 
were so, the Court itself would not be entrusted 
with the making of a complaint as it is under the 
provisions of the Section. The purpose of the Sec¬ 
tion is to provide, inter alia, that an oSence of 
forgery, for instance, shall be inquired into upon a 
complaint of a Court before which the forged docu¬ 
ment was produced and not upon the complaint 
of a private individual. It is the Court before 
whom the forged document is produced which is 
to decide whether there should be or should not be 
an inquiry in the first instance. Since a Court is 
entrusted by the Legislature with this discretion 
and with this power it follows that it is itself 
entitled to inquire into an alleged ofience commit¬ 
ted in relation to proceedings before it provided no 
other Section of the Criminal P. 0., bars the way, 
when that alleged offence is part of the same 
transaction, with the oflences of which the Court 
has already taken cognizance and the Magistrate 
can in such case convert the proceedings before 
him into one lor committal to theCourtof Session: 
AIE 1932 Bom $45, Foil. [P 223 0 2; P 224 0 1] 

(b) Criminal P. C. (1898), S. 208-Commil- 
tal—Purpose of — Scop® of S. 208“MagUtral© 
cannot refuse to call evidence on behalf of 
accused merely because he would have ample 
opportunity of producing whatever evidence in 
Sessions Court on being committed—Charge of 
forgery brought in course of proceedings for 
other offences—Accused should be allowed to 
adduce evidence in defence to such charge. 

A committal to the Court of Session is a very 
serious matter indeed for an accused person, and 
he is to be given every reasonable opportunity to 
show that there is no ground to commit him to 
the Court of Session because of the evidence he has 
adduced in his defence. The purpose of committal 
proceedings is not merely to place on record the 
case for the prosecution, but to commit to the 
Court of Session for trial an ofience which, after 
having beard the evidence for the prosecution and 
for the defence, the Magistrate thinks has been 
committed. It is true that under Sec. 208 (3), a 
Magistrate can for reasons to be recorded refuse to 
issue process to compel the attendance of any wit¬ 
ness but the Section clearly contemplates evidence 
on behalf of the prosecution and evidence on behalf 
of the accused or evidence which may be called by 
the Magistrate, if he thinks it in the interests of 


justice. Therefore it is not correct for the Magistrate 
to refuse to call evidence on behalf of the accused 
persons in committal proceedings merely because 
they will have ample opportunity to produce what¬ 
ever evidence they wish later on when they have 
been committed. Farbicularly in a case where the 
charge of forgery is brought for ■ the first time 
against an accused in the course of proceedings for 
other offences, every proper opportunity should be 
given to him to meet a charge which he may with 
some reason say has taken him by surprise. 

[P 224 0 1. 2; P 225 0 IJ 

(c) Criminal P. C, (1898), S. 526 — Conve¬ 
nience and expediency. 

While it is true that convenience and expedi¬ 
ency are factors to be considered in the trial of a- 
case, beyond even those considerations is the more 
important consideration that justice should be- 
done. 225 0 1) 

P. S. Shahani — for Jashanmal. 

H. T. Haymond — for Oharanjilal, 

PartabraiD, Punwani, Advocate-General 

— for the Crown, 

Davis J. C.—We have before U3 three 
applications relating to an inquiry inte 
offences of cheating, criminal misappro-, 
priatioD and forgery, arising from a com¬ 
plaint made by one (jharanjilal before the 
Subdiviaional Magistrate, Mirpurkhas. This 
Cbaranjilal claimed to be a policy-holder 
in the (General Assurance Society of Ajmer, 
and the two accused upon bis complaint^ 
are (l) Jashanmal, the agent of this Assur¬ 
ance Society, and (2) bis brother Udharam. 
The offences alleged are of cheating and 
criminal misappropriation in relation to a 
sum of Ea. 221-4-0 alleged by the com¬ 
plainant to have been paid by him as pre¬ 
mium to the agent Jashanmal. In the 
course of the trial upon the complaint of 
these two offences of cheating and criminal 
misappropriation, a receipt was produced 
by Jashanmal and he offered it by way of 
defence showing that he had actually paid 
the money he had received, into the head 
office of the Company, and this defence wa8 
met by the allegation that the receipt was 
a forgery. The Sub-Divisional Magistrate 
considered that there were grounds for 
believing that this receipt was a forgery, 
and he therefore proceeded to inquire inta 
this alleged offence of forgery as part of the 
same transaction in which the offences^ of 
cheating and criminal misappropriation 
were alleged to have been committed and 
to treat the proceedings before him Ss com¬ 
mittal proceedings with a view to commit 
the accused to the Court of Session to stand 
their trial on the charge of forgery. A point 
was then taken on behalf of the accused 
that it was not competent for the Magis¬ 
trate himself to inquire into this alleged 
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ofFenoe of forgery as the bar under S. 195 
(l) (o) applied, and that all that he could 
do was himself as a Court to make com. 
plaint before another Court for inquiry by 
this other Court into this alleged offence of 
forgery committed in relation to a docu. 
ment produced in the proceedings before 
him. Therefore, we are asked -in the hrst 
application to quash the proceedings before 
the Sub.Divislonal Magistrate, not so far 
as they relate to the offences of cheating 
and criminal misappropriation, but so far as 
they relate to the alleged offence of forgery. 
Then we have a second application in which 
we are asked to set aside an order of this 
learned Magistrate wherein he refused to 
allow the accused to adduce evidence in 
their defence under S. 208, Criminal P. 0,, 
on the ground that the proceedings before 
him were purely committal proceedings and 
that the accused would have ample oppor. 
tunity to bring evidence in hie defence 
before the Court of Session. Then thirdly, 
and lastly, we have on behalf of the com. 
plainant, this Gharanjilal, an application 
for transfer of this case to the Court of the 
same learned Magistrate at Naushahro, to 
which place the Magistrate has been now 
transferred. 

So far as the 6rst point is concerned, 
that is, that it is not competent for the 
learned Magistrate in the course of an 
inquiry into the alleged offences of cheating 
and criminal misappropriation, to inquire 
into the alleged offence of forgery, part of 
the same transaction, with respect to a 
document produced before him in the course 
of that inquiry, we do not think that there 
is any such bar as the learned advocate for 
the two accused persons contends. It is 
true that if S. 195 is read merely in terms 
and without consideration of its purpose, it 
might be said that a Court could not itself 
inquire into an offence of forgery relating to 
a document produced before it in the course 
of the inquiry into other offences, even 
if the alleged forgery and other alleged 
offences formed part of the same transac. 
tion. But when 8. 195 is read and oonsi. 
dered carefully, we think it is clear that 
the word "Cou^**, for instance, in S. 195 (c) 
means any **other Court”, and that it can. 
not mean that when a Court is inquiring 
into offences, all part of the same transao- 
tion, and it appears that forgery has been 
committed with respect to the document 
produced in evidence before it, it cannot 
itself inquire into the offence of forgery of 
which that document is evidence and itself 


commit to the Court of Session; that it 
must, as it were, adjourn its proceedings, 
itself go to another Court and itself make, 
complaint. The purpose of S. 195, Criminal 
P. C., is not, we think, that one Court 
should keep check upon another, because if 
that were so, the Court itself would not be 
entrusted with the making of a complaint 
as it is under the provisions of the Section. 
The purpose of the Section, in our opinion, 
is to provide, inter alia, that an offence of 
forgery, for instance, shall be inquired into 
upon a complaint of a Court before which 
the forged document was produced and not 
upon the complaint of a private individual. 
It is the Court before whom the forged < 
document is produced which is to decide 
whether there should be or should not be 
an inquiry in the first instance, and we 
think it unreasonable to say that while a 
Court is entrusted by the Legislature with 
this discretion and with this power it should 
not be entitled itself to inquire into an 
alleged offence committed in relation to 
proceedings before it, provided no other 
Section of the Criminal Procedure Code 
bars the way, when that alleged offence is 
part of the same transaction, with the 
offences of which the Court has already 
taken cognizance. In support of this inter, 
pretation of this Section we may refer to 
the case in 56 Bom 488^ at p. 498. In that- 
oase, a Sub-Inspector of Police was com¬ 
mitted to the Court of Session for trial of 
an offence under S. 218, I. P. 0. To meet- 
the charge against him he had produced a- 
forged diary in evidence on his behalf, and 
he was thereafter further charged in the' 
Court of Session with an offence of forgery 
under Sec. 465,1. P. 0. It was contended' 
that the offence of forgery could not be* 
inquired into by the Court before whiob 
the forged diary had been produced. Buth 
both the learned Judges were of the opi. 
nion that this contention oonld not stand. 
Broomfield J. said: 

We have not been referred to any other oase- 
where the question of the neoessity for sanction’ or 
complaint arose in respect of a document alleged 
to be forged which was produced for the first time 
at the trial or iu the inquiry preliminary to the 
trial of the forgery itself. The oases cited were alb 
oases of production of the document in an inde. 
pendent proceeding. Let us suppose for the sake of 
argument that the police here had treated this as 
an ofienoe of forgery and not as an ofienoe under 
8 . 218. In that case there could have been noques. 
tion of moving any Court to make a complaint,. 
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kocausQ the document had not been produced in 
any proceeding in Court. The only thing that 
could be done would be to send up the accused for 
trial or for the Magisterial inquiry preliminary to 
the trial. At the same time, of course, the docu¬ 
ment alleged to be forged, the corpus delicti so to 
apeak, would have to be produced in Court. Mr. 
Velinker’s argument would require us to hold that 
the Court instead of inquiring into the case or try¬ 
ing it could do nothing but make a complaint 
and send it to some other Court to deal with. 
That. I think, would be an absurdity which the 
Legislature can hardly have intended, and it- 
would be equally absurd to require a complaint of 
another Court when the Sessions Judge frames the 
charge himself. There is nothing in any of the 
cases cited which would make it necessary for us 
to bold a complaint to be necessary in such a case, 
and in my opinion, S. 196 (1) (c) has no applica¬ 
tion when the document which is alleged to be 
forged is produced at the trial of the person alleged 
to have forged it, not having been produced in any 
independent proceeding. 

We think therefore that there was noth- 
fing to prevent the Sub-Divisional Magis¬ 
trate in this case from inquiring into the 
offence of forgery which came to light dur¬ 
ing the course of the proceedings before 
:him and of converting proceedings, which, 
{in the first Instance, were in a warrant 
'case, into proceedings for committal to the 
• Court of Session. If he were to hold other, 
wise, we would, for instance, be compelled 
to find that merely because a police report 
was sent up against an accused person for 
an offence of simple hurt or grievous hurt, 
the Magistrate could not find that there 
was a prima facie case of murder and 
commit the accused to the Court of Session. 
We think therefore that the learned Magis¬ 
trate was right when he said that having 
taken cognizance of these two offences of 
cheating and criminal misappropriation, he 
was entitled also to take cognizance of the 
offence of forgery which was alleged to be 
part of the same transaction and which 
came to light during the proceedings before 
him. Therefore the first revision applioa- 
tion asking us to quash the proceedings is 
to be rejected. 

So far as the second revision application 
•is concerned, that is, the application against 
the order of the learned Magistrate in 
which he refused to allow certain witnesses 
to be summoned by the accused in their 
defence, we think that the learned Magis¬ 
trate has misunderstood the nature of 
committal proceedings. The purpose of 
committal proceedings is not merely to 
place on record the case for the prosecution, 
bat the purpose of the committal proceed, 
ings is to commit to the Court of Session 
for trial an offence which, after having 


beard the evidence for the prosecution and 
for the defence, the learned Magistrate 
appears to think there are reasonable 
grounds has been committed. But while it 
is intended that the prosecution should he 
allowed to adduce all material evidence in 
support of the prosecution case, so it isl 
intended, to be fair, that the accused shall 
also be entitled to adduce all material evi- 
dence in their defence. It is true that 
under S. 208 (3), Criminal P. 0., a Magis¬ 
trate can, for reasons to be recorded, refnse 
to issue process to compel the attendance 
of any witness. But it does not mean that 
the Magistrate shall refuse the application 
of the accused to call witnesses because 
these witnesses can be called hereafter in 
the Court of Session. For instance, the 
learned Magistrate in his order when refus- 
ing to allow the accused to call a hand- 
writing expert says ; 

In casa this Court decides to commit, accused - 
will have ample opportunity to produce whatever 
evidence he wishes on his behalf later on. 

It may be, of coarse, that the learned 
Magistrate is right in the reasons he gives 
as to why a handwriting expert should not 
be called, for instance, that the writing 
upon the receipt is not itself seriously dis¬ 
puted. The signature is the admitted signa¬ 
ture of the complainant; the writing in the 
body of the receipt is in the admitted 
handwriting of accused 2. But apart from 
the refusal to compel the attendance of 
this particular witness, we do not think it 
is correct for the Magistrate to refuse to 
call evidence on behalf of accused persons 
in committal proceedings merely because 
they will have ample opportunity to pro¬ 
duce whatever evidence they wish later on 
when they have been committed. A com¬ 
mittal to the Court of Session is a very 
serious matter indeed for an accused person 
and he is to be given every reasonable 
opportunity to show that there is no ground 
to commit him to the Court of Session 
because of the evidence he has adduced in 
his defence. S. 208, Criminal P, C., under 
which the Magistrate has acted, says : 

(1) The Magistrate Bhall, when the aooused 
appears or is brought before him, proceed to h^ 
the complalnant(ifany),and take in manner hereii^ 
after provided all such evidence as may be produtw 
in support of the prosecution or in behalf of the 
accused, or as may be called for by the Magistrate* 

Therefore the Section clearly contem¬ 
plates evidence on behalf of the prosecution 
and evidence on behalf of the accused, or 
evidence which may be called by the Magis¬ 
trate, if he thinks it in the interests of 
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juBttoe. So that ib oannob be the purpose of 
the Section that while the prosecution shall 
bo entitled to call all material evidence, 
the defence shall not be entitled to call 
material evidence. And, indeed, one of the 
purposes of committal proceedings and of 
the inquiry which precedes committal bo the 
Court of Session is, that the case, whether 
for the prosecution or the defence, shall be 
properly prepared and put on record for 
trial in the Court of Session. Therefore we 
think that we should say that with refer¬ 
ence to the application on the order of the 
Magistrate refusing to summon witnesses, 
that this question should be considered 
afresh by the Magistrate before whom this 
case will proceed, because the learned Sub- 
Diviaional Magistrate whose orders are the 
subiecb of these revision applications is no 
longer in Mirpurkhas and will, unless we 
transfer the case to him. not hold further 
proceedings. We think, particularly in a 
case like this, where the charge of forgery 
is, for instance, brought for the first time 
against an accused in the course of pro¬ 
ceedings for other offences, that every pro¬ 
per opportunity should be given him bo 
meet a charge which he may, with some 
reason, say has taken him by surprise. The 
•order of the Magistrate refusing to summon 
certain witnesses for the defence is there¬ 
fore set aside. And so far as the third appli¬ 
cation is concerned, that on the ground of 
expedition and convenience this case should 
he sent to the Sub-Diviaional Magistrate 
at Naushahro, we think that there is no 
reason why this case should be transferred 
from Mirpurkhas. Mirpurkhas is a railway 
station and is, therefore, quite, if nob more, 
as convenient for witnesses from Hydera¬ 
bad as the railway station of Naushahro, 
an even smaller place; and while it is true 
that convenience and expedition are factors 
to be considered in the trial of a case, it 
must be remembered that beyond even 
these considerations is the even more im¬ 
portant consideration that justice should 
be done, and the necessity for expedition 
should not be allowed to deprive the accused 
•of a reasonable opportunity to call evidence 
in defence on a charge of an offence of 
^hich, at the outset of the proceedings, he 
•had no knowledge he would be called upon 
-to meet. We see, therefore, no reasoii why 
we should transfer this case from Mirpur- 
khas to Naushahro and the transfer appli- 
• 4 >ation is refused accordingly. 

N.3./B.K. Order accordingly. 
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Central Bank of India Ltd.^ and others 

— Bespondenta. 

First Appeal No. 59 of 1935, Decided on 
23rd September 1938, against judgment 
and decree of Bupchand Bilaram A. J. G., 
D/. 15bh July 1935. 

(a) Shipping — Bill of lading — Liability of 
•hipping company—M purchasing bags of food¬ 
stuffs and putting them in lighter for tranship¬ 
ment in ship due to arrive next day — Ship not 
arriving as expected and M in anticipation of 
her arrival obtaining from manager of shipping 
company bills of lading duly filled — Bills of 
lading pledged by M with Bank and Rupees 
5000 obtained— M absconding subsequently —* 
Bank suing shipping company, its Manager, 
and unpaid vendors for realization of amount— 
Shipping Company held owed duty to Bank of 
not issuing bill of lading unless goods were on 
Board — Principle of estoppel held applied and 
shipping company were bound by statements 
made in bill of lading to the effect that the 
goods were received on board and they were 
liable to compensate Bank for loss caused by 
their action — Question of fraud did not affect 
rights of Bank — No valid charge held created 
in favour of Bank by pledging of false bills of 
lading — Bank held had no claim against goods 
or against unpaid vendors. 

One M purchased in the local market some bags 
of food-stuSs and after lodging the shipping bills 
with the customs, obtained the necessary permis¬ 
sion to export and the goods were put in a lighter 
for transhipment in a ship which was expected to 
arrive the next day. The ship did not arrive as 
expected and in anticipation of her arrival, M 
obtained from the Manager of the shipping com¬ 
pany bills of lading duly filled in, which he 
pledged with a Bank the same day and on those 
bills of lading backed by insurance policies, he 
obtained from the Bank about Rs. 6000 and dis¬ 
appeared. One of the unpaid sellers made a com¬ 
plaint of cheating against M and the police seized 
all the bags which formed the oonsignment. As a 
result, the ship sailed without the consignment 
which was never put on the Board. The Bank sued 
the shipping company, its manager, the shipper 
ilf who had absconded and all the unpaid vendors 
of foodstufis sold to Af: 

Held that the shipping company owed to the 
Bank as an endorsee of the bill of lading a plain 
duty not to issue a bill of lading till the goods 
were on the board. The case of the Bank against 
the shipping company could be dealt with simply on 
the principle of estoppel, and the shipping company 
were bound by their own statements in the bills of 
lading that the goods were received on board in 
apparent good order and condition ^although they 
were not received on the board at all). The Bank 
in consequence acted to their detriment in advanc¬ 
ing money to M and the shipping company were 
liable to compensate the Bank for the loss snfieied 
by their action. Ordinarily the measure of damages 
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the value of the bille of exchange drawn 
against the bills of lading. Neither the shipping 
documents nor the boatnotes were documents of 
title and even if the shipper M had defrauded the 
shipping company, the fraud did not afiect the 
title of the Bank, they being endorsees for value 
without notice. No valid pledge of the goods was 
created in favour of the Bank when the bills of 
lading were pledged with them by M in exchange 
for their advance. There was no bailment to the 
Bank apart from the pledge of the bills of lading 
and the Bank bad no claims against the goods in 
possession of the unpaid vendors or against the 
unpaid vendors. The Bank was not concerned in 
whose possession the goods were then or in future. 
Even if the Bank had a claim against the unpaid 
vendors that would not prevent them from enforc* 
ing their undoubted claim against the shipping 
company : (1906) 1KB 237 and A I E 1938 P G 
152, Eel. on. [P 227 C 2; P 228 C 1, 2; P 229 C 1] 

(b) Shipping — Bill of lading— Bill of lading 
dehned ^Poisession of bill of lading is equiva* 
lent to possession of goods specibed therein ~ 
On transfer of bill of lading by way of ssJe, 
mortgage or pledge, property in goods passed 
to transferee — This applies however only to 
true bill of lading and not to false bill of lad* 
ing, to goods shipped and not to goods intended 
to be shipped — In order that bill of lading 
should operate as document of title, goods 
must be on board as it certibes. 

A bill of lading is a document of title signed by 
the shipowner or by the master or other agent of 
the shipowner which states that certain specified 
goods have been shipped upon a particular ship 
and which purports to set out the terms on 
which such goods have been delivered to and re* 
ceived by the ship. The bill of lading is a symbol 
of the right of property in the goods specified 
therein. Its possession is equivalent to the posses* 
sion of the goods themselves,and its transfer, being 
symbolical, delivery of the goods themselves has, 
by mercantile usage, the same effect as an actual 
delivery in the circumstances. On a transfer 
therefore of a bill of lading by way of sale, mort< 
gage or pledge, the property in the goods passes 
either absolutely or otherwise according to the 
intention of the parties, to the transferee provided 
that the transferor was competent to dispose of 
the goods. These attributes however attach only 
to a true bill of lading and not to a false bill of 
lading, to goods shipped and not to goods intended 
to be shipped, and that an essential condition of the 
operation of a bill of lading as a document of title 
and as a symbol of the goods is that the goods are 
on board as the bills of lading certify. It is 
essential for the purpose of commerce that a neces¬ 
sary condition of the operation of a bill of lading 
as a document of title, is the receipt on board 
the ship, of the goods which the bills of lading 
cover, and which it is so declared in the bill 
itself. [P 229 C 1, 2 ; P 230 0 1] 

Srikishicdas H. Lulla —for Appellants, 

Dipoband Gbandnmal, Hukumatrai M. 
Eidnani, Eatehohand Assudomal, 
Khanchand Gopaldas, and Kundanmal 

Dayaram — for Bespondents i, 5, 

6 and 6 respectively. 

Subramanier Iyer (Respondent 7) in 
person. 


DaYis Ji C. — This is an appeal by the 
Malabar Steamship Company against a 
judgment of Rupchand, Additional Jndioial 
Commissioner, against the Shipping Com. 
pany in favour of the plaintiffs, the Central 
Bank of India Ltd., for Rs. 4095-13-0 with 
interest at six per cent, per annum and 
costs. There were in all seven defendants, 
defendant 1 being the Shipping Company, 
defendant 2, the Manager of the Company, 
defendant 3, the shipper, who absconded 
and was the principal cause of the trouble, 
and defendants 4 to 7, the unpaid vendors 
of the goods sold to the shipper and which 
defendant 4 caused to be seized by the 
police while in the lighter and before they 
were put on board the ship. The Judge 
however made no order against defendant 2, 
the Manager of the Company, as the Com. 
pany accepted responsibility for his acts ; 
an ex parte decree was passed against 
defendant 3 for the same amount as against 
the Shipping Company, while the Judge 
dismissed the suit against defendants 4 to 
7, the unpaid vendors, on the ground that 
as the bills of lading were issued before the 
goods were on board, no valid pledge was 
created in favour of the Bank who had 
therefore no claim against the goods or 
against the unpaid vendors. The Shipping 
Company have appealed and joined as 
respondents the plaintiff Bank and the 
Manager of the shipping company, the 
shipper and the unpaid vendors. 

Now the main facts in the case are not 
in dispute. One Maganlal trading as Dhi. 
rajlal Maganlal purchased in the local 
market some 200 bags of atta, 225 bags of 
paparkhar and 80 bags of rice and after 
lodgiug the shipping bills with the Customs 
on 16th January 1931, he obtained the 
necessary permission to export and the 
goods were put in lighter for transhipment 
to the S. S. JANAKi which was expected to 
arrive in Karachi on 17th January, but 
she did not arrive as expected, and in anti* 
cipation of her arrival this Maganlal 
obtained from the Manager of the Shipping 
Company bills of lading duly filled in 
which he pledged with the Bank the same 
day and on those bills of lading backed by 
the insurance policies he obtained from 
the Bank Rs. 5038-6-0 or something leae 
and disappeared. Late at night on 18th- 
January, one of the sellers made a com¬ 
plaint to the police of an offence of cheat- 
ing against this Maganlal with rMpect to 
the atta sold to him, and the ^Uca after 
obtaining from the City Magistrate the 
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necessary orders, seized not only the atta 
in respect of which the unpaid vendor had 
complained, but the rice and paparkhar 
which formed part of the same consign¬ 
ment. As a result, on the 19th, the s. s. 
JANAEI sailed without this consignment 
which was never put on board. One of the 
other vendors supplemented the action of 
the police by filing a suit in the Small 
Cause Court against Maganlal and obtained 
attachment before judgment. As the goods 
were of a perishable nature both the City 
Magistrate and the Judge of the Small 
Cause Court allowed the unpaid vendors 
to sell the goods on their giving security to 
answer to the Court for the value of the 
goods when called upon and security* was 
given. 

Mr. Lulla for the appellant Shipping 
Company first based his case upon the 
Judges reliance upon the statement of the 
law by Ashhurat J. in (1787-94) 1 Sm L 0 
703.^ The Judge, he argued, had proceeded 
upon the assumption that if there are two 
innocent parties, both must not suffer ; 
one the more innocent must be compen- 
sated. It is true that the words of the 
Judge can be so read, and he does not 
refer to the duty of the Shipping Company 
to the Bank. Lord Sumner in (1926) A 0 
670^ at p. 692. said : 

The question, which of two innocent persons is 
to suSet by third party’s fraud, and the proposi¬ 
tion, that some one "acts to his detriment on the 
faith of" something done by another, never seem 
to me clear in themselves. The question assumes, 
that the law must in such a case interfere on 
behalf of one or the other. This does not follow 
without more. 

Lord Sumner goes on to say : 

There was no duty between Jones Ltd., and 
Waring.Gillow Ltd., and without that, the wide 
proposition of Ashhurst J. In (1787-94) 2 T R 631 
at p.70, would not apply: see observations of Lord 
Maonaghten and Lord Lindley In (1903) A 0 826^ 
at pp. 885 and 342 and of Lord Parmoor in (1918) 
A 0 717^ at p. 836, which were apparently over- 
looked in (1926) A 0 72.6 __ 

1. Lickbanow v. Mason, (1787-94) 1 8m L 0 703 
= 2 T R 63 = 1 H DI 357 = 1 R R 425=:4 
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Now it must be conceded to Mr. Lulla 
that the bare proposition that one of two 
innocent parties must be compensated is 
modified by this qualification of duty, but, 
in this case, there can, we think, be no 
doubt that this Shipping Company owed 
to the Bank as an indorsee of the bill of 
lading a plain duty not to issue a bill of 
lading for goods not on board. We also 
think, with all respect to the learned trial 
Judge, that there is some ground for the 
complaint that he has not dealt with this 
case, so far at least as the Shipping Com¬ 
pany is concerned, from the point of view 
of estoppel, for had he done so, he would, 
we think, have greatly simplified the post, 
tion. Now, so far as Mr. Lulla’s argument 
is concerned that the Shipping Company 
owed no duty to the Bank, the indorsee 
of the bill of lading, and indeed generally 
on the question of estoppel and bills of 
lading, we would refer to the judgment of 
Ghannell J. in (1906) 1 KB 237° and to 

the following passage in particular : 

Bills of lading are transferable, and the object of 
the shipper in asking for the insertion of the state¬ 
ment that the goods are in good condition at the 
time of shipment is clearly rather to have eyidence 
to offer to his transferee than for his own direct 
benefit. The advantage of what is known as a 
clean bill of lading is obvious, and I think it 
would be idle for a master of a ship to say that he 
did not contemplate a purchaser of the goods act* 
ing on the statement that the goods were shipped 
in good condition. In England there appears no 
direct authority, but I think there are passages in 
several judgments in accordance with my view and 
none to the contrary. In America this question 
has been considered. In (1861) 66 Mass 103^ there 
is what seems a well reasoned judgment as to the 
estoppel between the indorsee of a bill of lading on 
the one hand and the master and the shipowner 
on the other, and the rule is laid down that there 
is such an estoppel between the indorsee and the 
master as to statements in the bill of lading so far 
as they relate to matters which are, or ought to 
be, in the master’s knowledge, and that the owners 
are estopped in the same way by such statements 
if they are within the scope of the master’s autho¬ 
rity. Passages to the above efiect from that judg¬ 
ment are quoted with approval in Farsone on 
Shipping and in the Scotch case, (1896) 6 B 1269^ 
at p. 1281. Lord Shand quotes the passage from 
Parsons, and says: ‘That passage from a writer of 
eminence on this sabject undoubtedly gives coun¬ 
tenance to the argument of the pursuers in thla 
matter (that is, the argument that there was an 
estoppel), but I find that, with the exception of a 
case which is referred to in support of the conclud¬ 
ing words of the passage, all the authorities re* 
ferred to are American.’ He goes on to say: *Ido 

6 . Gompania Naviera Vasconzada v. Ghnrohill A 
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not think it is necessary here to decide the general 
question as to the cfieot of a representation in the 
bill of lading, though if it did arise, 1 must say 
that the American law seems to me to be rested on 
reasonable grounds.’ There is therefore the autho¬ 
rity of Lord Sband’s opinion on the question 1 am 
deciding. As the estoppel arises on a direct state* 
ment of fact which is incorrect, I do not consider 
that the question of negligence really arises, but, 
as 1 have already said, 1 should be prepared, if 
necessary, on the facts of this case to find the 
statement to be negligent, provided, of course, that 
there is a duty towards the indorsee to take care. 
As to this duty, although in my view the incor¬ 
rect statement cannot be sued on directly as a 
breach of contract, yet I think the transfer of the 
contract to the indorsee does create a privity be¬ 
tween the endorsee and shipowner, and this gets 
rid of the doctrine in (1893) 1 Q B 491,® and the 
other cases in which it has been held that a duly 
arising solely out of contract is only a duty 
towards parties to the contract. It was suggested 
that the words at the end of the fourth Section 
of the Harter Act prevent any estoppel by saying 
that the statement is to be prima facie evidence. I 
think not, because it is not said, that it is only to 
be prima facie evidence, and it is consistent with 
the words of the Section, that, upon something 
further happening—viz. the acting upon it—it may 
become conclusive, and also because what is said 
in the Section is that the statement is to be prima 
facie evidence ‘of the receipt of the merchandize 
therein described.’ The object of these words, or, at 
all events, one object of them, appears to be to pre¬ 
serve the doctrine in (L861) 10 0 B 665,1® 

Mr. Newton Orane, who was called before me as 
an expert in American law to prove theHarter Aot, 
said that (1851) 10 C B 665^® is still recognized as 
law in America since the Harter Act. In order to 
make the statement in the bill of lading bindingas 
an estoppel, it is of course necessary that it should 
have been acted on to the prejudice of the person 
so acting. 

We do not think therefore that it can be 
said that the Shipping Company did not 
owe a duty to the Bank, the indorsee of the 
bill of lading, and, we think, the case of the 
Bank against the Shipping Company can be 
dealt with simply on the principle of estop¬ 
pel. The Company are bound by their own 
statements in the bill of lading that the 
goods were received on board in apparent 
good order and condition. They were how¬ 
ever not received on board at all. The Bank 
in consequence acted to their detriment in 
advancing money to the shipper, and we 
think there can be no doubt that the Ship, 
ping Company must compensate the Bank 
for loss suffered by their action. Ordinarily 
we think the measure of damages must be 
the value of the bills of exchange drawn 
against the bills of lading. This is given in 

9. Le Lievre v. Gould, (1893) 1 Q B 491=62 L J 
Q B 853=4 R 274=68 L T 626=67 J P 484 
=41 W R 468. 

10. Grant v. Norway, (1851) 10 0 B 665 = 20 L J 
0 P 93=16 Jur 296. 


the plaint as Bs. 5038.6-0, while the total 
claim with interest is Bs. 5140-6-0. The 
Judge has however allowed only Bupees 
4055-13-0 being the value of the goods in 
Karachi with insurance and Port Trust 
charges, but, as he points out, it is not pos¬ 
sible to value the goods at the port of dis- 
charge. The Bank advanced something less 
than the full amount of the bills. No oross- 
objectioDS have been filed against this find¬ 
ing of the learned Judge and his decree for 
this amount must stand. Mr. Lulla in the 
course of bis argument relied upon the case 
in (1851) 10 C B 666.The master of a 
ship, he argued, had no authority to sign 
for goods not put on board, and when it 
was *pointed out to him that the master 
had not signed the bills but they were 
signed by the manager on behalf' of the 
company, the manager, he argued, had no 
authority to sign, and he pointed out that 
the manager signed per proy and he relied 
upon the judgment of Jervis C. J. in the 
case above referred to, as supporting his 
argument of the manager’s limited autho¬ 
rity. But this case is a new case raised in 
appeal and the Company oannot now be 
heard to deny responsibility for the acts of 
their manager, for in the trial Court they 
accepted responsibility for his acts, and it 
is because of this that the Judge did not 
pass any order against defendant 2. This 
defence was not taken in their written 
statement, and it cannot be taken now. 

We have then to consider tbe case against 
the unpaid vendors, and Mr. Lulla has 
argued that before the Shipping Company 
can be held liable, the Bank must exhaust 
its remedies against the unpaid vendors, 
and he argued not only that the goods had 
passed into the possession of the shipowners 
so as to be on board the steamer and cover, 
ed by the bills of lading, but that the bills 
of lading covered goods not only shipped 
but intended to be shipped and that a valid 
pledge in favour of tbe Bank was created 
when the bills of lading were pledged with 
the Bank in exchange for their advance. 
But on tbe question of fact we agree with 
the trial Judge that tbe goods had never 
left the lighter and passed into the posses¬ 
sion of the shipowners. We do not believe 
that the manager ever received the boat's 
receipt from the lighterman; the boat’s 
receipt was to be given to the master of the 
ship under Sec. 70, Sea Customs Act; the 
shipping bills are not documents of title 
but are required for the Customs: see Ss. 137 
and 140, Sea Customs Aot. It was no part 
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of the ease of defendants 1 in the written 
statement that they had possession of the 
boat notes through their manager, and we 
agree with the trial Judge that the evidence 
of the manager cannot be relied on. It is 
true the property in the goods had passed 
from the unpaid vendors to the shipper, 
but the property remained with the ship¬ 
per as possession remained with the lighter¬ 
man on his behalf until the goods were 
seized by the police. Moreover, neither the 
shipping documents nor boat notes are 
documents of title {see 32 S L B 502**) and 
even if the shipper Maganlal bad defrauded 
the Shipping Company the fraud would not 
have affected the title of the Bank being 
indorsees for value without notice : see 32 
SLR 502,** Moreover, no fraud is pleaded 
or proved and no criminal offence has yet 
been proved against the absconding ship¬ 
per. We find then as a fact that the goods 
were never on board and were never in 
possession of the Shipping Company. We 
are not here concerned with bills of lading 
in the new form “received for shipment.” 
The three bills of lading in this case are in 
the form “received on board in apparent 
good order and condition.” 

The question then arises whether a valid 
charge was created in favour of the Bank 
by pledging of these bills of lading which 
purported to cover and did not in fact cover 
goods on board the S. S. JANAKI, and indeed 
it was on the question of the validity of 
this pledge that the trial Judge decided 
the whole case not dealing with the ques¬ 
tion of estoppel. 

Now there is no direct authority on this 
question, and so far as the Shipping Company 
is concerned, the principle of estoppel is a 
complete answer to the Shipping Company’s 
defence and renders as regards them any 
consideration of this question unnecessary, 
but it is the shipowner only who is estop¬ 
ped from questioning the statements in the 
bills of lading, not third parties, and Mr. 
Lulla appearing for the Shipping Company 
argues that he can press the claims of the 
Bank against the goods in the possession 
of the unpaid vendors or against the un. 
paid vendors themselves. They are tied, he 
said, by equities. 

In this case it is clear the unpaid ven. 
ors had no right of stoppage in transit; 

11. Nippon Yusen Kaisba v. Bamjiban Serowgee, 
(1938) 36 A I R P 0 162 = 174 I 0 664 s 66 
I A 263=82 SLR 603=1 L R (1988) 3 Oal 
881 (P 0). 


hut if the Bank had no valid pledge it con¬ 
cerns them nothing that the goods should 
be in the possession of the unpaid vendors. 

Now a bill of lading is a document of 
title; it is a symbol of the goods: it repre. 
sente the goods themselves, and it appears 
to us that as a document of title it is a 
document of title to speciffed goods in speci¬ 
fied place and that a pledge of goods not 
on board ship by way of the pledge of the 
bill of lading is no more a pledge of goods 
on board the ship than the deposit of the 
keys of warehouse B in which the pledged 
goods are not stored would transfer posses¬ 
sion or evidence a pledge of goods stored in 
warehouse A. A bill of lading is a docu¬ 
ment of title signed by the shipowner or 
by the master or other agent of the ship, 
owner which states that certain specified 
goods have been shipped upon a particular 
ship and which purports to set out the 
terms on which such goods have been deli, 
vered to and received by the ship. This is 
the definition given in Halsbury, Vol. 26, 
para. 229, p. 144 and it is the definition 
generally accepted, and the bill of lading 
is a symbol of the right of property in the 
goods specified therein. Its possession is 
equivalent to the possession of the goods 
themselves, and its transfer being a symbo¬ 
lical delivery of the goods themselves has 
by mercantile usage the same effect as an 
actual delivery in the circumstances. On a 
transfer therefore of a bill of lading by 
way of sale, mortgage or pledge, the pro. 
perty in the goods passes either absolutely 
or otherwise according to the intention of 
the parties to the transferee provided that 
the transferor was competent to dispose of 
the goods: Halsbury, Vol. 26, pp. 146-147. 
But we think these attributes attach only 
to a true bill of lading and not to a false bill 
of lading, to goods shipped and not to 
goods intended to be shipped, and that an 
essential condition of the operation of a 
bill of lading as a document of title and as 
a symbol of the goods is that the goods are 
on board as the bills of lading certify, for 
if it were to be held that the pledge of a 
false bill of lading passed any property in 
the goods, the indorsee of such a bill would 
not know if his goods were in Karachi or 
in China or Peru. It appears to us essen- 
tial for the purpose of commerce that a 
necessary condition of the operation of a 
bill of lading as a document of title is the 
receipt on board the ship of the goods 
which the bills of lekding cover and which 
it is so declared in the bill itself. 




230 Sind 


This being so, we do not think the Bank 
had a valid pledge of the goods covered by 
these false bills of lading, nor has the 
Bank hied cross.objections against the judg¬ 
ment dismissing their suit against the 
unpaid vendors, and though we could doubt¬ 
less in this suit as framed give the Bank 
against the unpaid vendors a relief it does 
not seek under O, 41, R. 33, Civil P. C., 
did we consider a valid pledge of the goods 
was created in their favour, we do not 
think such a pledge was in law created. 

But Mr. Lulla then urged that the Bank 
and the unpaid vendors were tied together 
by equities, that as against the unpaid 
vendors the Bank had a just claim. There 
was however no bailment to the Bank 
apart from the pledge of the bills of lading 
and we cannot see in 32 S L R 502^^ 
authority for the existence of these equit. 
able rights, with which the Shipping Com¬ 
pany wish to invest the reluctant Bank. 
We do not think therefore it is a matter 
which concerns the Bank in whose posses, 
sion the goods for which they can obtain 
compensation for the shipping company are 
now or at any future time. Indeed should 
the Bank have a claim against the unpaid 
vendors, this would not prevent them en¬ 
forcing their undoubted claim against the 
shipping company : see (1906) 1 KB 237® 
above referred to. 

In the result we see no reason to inter¬ 
fere with the judgment of the trial Court, 
and we think the appeal should be dismissed 
with costs. We also see no reason to inter¬ 
fere with the order of the trial Judge re¬ 
fusing costs to the unpaid vendors. They 
are not wholly blaimless in this affair. 
The appeal is therefore dismissed with costs. 

k.m./r.k. Appeal dismissed. 
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liOBO AND TYABJI JJ. 

Pir Gul Hassan Sahib — Applicant. 

V. 

Emperor. 

Criminal Eevn. Appln. No. 29 of 1939i 
Decided on 27th January 1939, against 
order of Dist. Magistrate, Hyderabad, D/- 
11th January 1939. 

(a) Criminal P. C. (1898), S<. 144 and 439— 
High Court may send for record to satisfy itself 
that order of Magistrate under Sec. 144 is not 
arbitrary—Order under S. 144 made after due 
and careful consideration calls for no inter* 
ference. 


High Court Bhould not as a rule interfere but the 
High Court may in a oase send for the record in 
order to satisfy itself that the order of the Magis* 
trate was legal and that the Magistrate had not 
acted in an arbitrary manner. If the order of the 
Magistrate is legal and made after due and careful 
consideration it calls for no interference. 

[P 231 0 1] 

(b) Criminal P, C. (1898), S. 144—S. 144 
does not require Magistrate to uphold rights 
whether constitutional or otherwise— Disturb¬ 
ance of public tranquillity apprehended from 
certain act—Magistrate can direct person to 
abstain from that act even if It is otherwise 
lawful—He is not required to deliberate upon 
rights of parties before acting. 

There is nothing in Seo. 144 requiring the Magis¬ 
trate to uphold rights whether constitutional or 
otherwise, and there is nothing in the Section re¬ 
quiring the Magistrate to hold a judicial inquiry 
into the rights of the parties involved. Once a 
Magistrate is of opinion that there is sufficient 
ground for proceeding under 8.144, once a Magis¬ 
trate considers that there is “apprehended danger” 
which can only be averted by directing a person or 
persons to abstain from a certain act which may 
result in danger to human life or a disturbance of 
the public tranquillity or a riot or an affray, he is 
entitled to make an order directing that person or 
those persons to abstain from such act even though 
such act was otherwise lawful, even though such 
person or persons may be acting lawfully in the 
exercise of a right. This Section is intended to 
provide for an emergency, and it is idle to contend 
that in an emergency when a riot is apprehended 
and when there is apprehension of a serious dis¬ 
turbance of the public tranquillity the Magistrate 
is required to deliberate upon and decide the rights 
of the parties before acting: 6 Mad SOS BJ and 
A IB JOSS Mad 1049 (F B), Bel. on; AI B 1931 
Mad S4S and A I B 19S7 Mad 311, Dieting. 

[P 232 0 2] 

0. H. Carden Noad — for Applicant. 

Partabrai D.Punwani, Advocate.General 

— for the Crown. 

Lobo J« — This is an application to re. 
vise an order passed by the learned District 
Magistrate of Hyderabad tinder Sec. 144, 
Criminal P. C. The applicant is Pir Gul 
Hassan Sahib, the Pir of Luari, who is 
stated in the application to be the greatest 
Pir in 8ind. The application states that it 
has been the onstom for the Pir of Luari 
from the days of the Kalboras to hold an 
annual religious festival at Luari on 9th 
and 10th of the month of Zal Haj and that 
this festival is commonly known as a fair; 
that at this festival nothing is done beyond 
the offering of the usual prayers enjoined 
on all Mahomedans, the recitation of verses 
in praise of God, the Holy Prophet and his 
companions and the Saints of the Shrine. 
The applicant states that on 11th January 
1939, the District Magistrate of Hyderabad 
issued an order under Seo. 144, Criminal 
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Under S. 144, the Legislature has invested Magis¬ 
trates with wide powers and discretion and the 
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P. 0., prohibiting processions and congre¬ 
gations on the occasion referred to, pre- 
yenting him from holding such processions 
congregations and strictly \7arning and 
enjoining him not to take any part in the 
said processions and congregations from 
10th January 1939 to 10th February 1939. 
This is the order ■which the applicant Pir 
asks us to revise. Now, S. 144, Oriminal 
P. 0., is in very wide terms and vests in the 
Magistrates referred to in the Section a 
very wide discretion. It provides that : 


Where in the opinion of a District Magistrate or 
certain other Magistrates there is sufiBoient ground 
for proceedings under this Section and immediate 
preTention or speedy remedy is desirable, such 
Magistrate may by a \vtitten order stating the 
material facts of the case .... direct any person 

to abstain from a certain act . ^.if such 

Magistrate considers that such direction is likely 

to prevent, or tends to prevent.danger to 

human life, health or safety, or a disturbance of 
the public tranquillity or a riot or an afiray. 


But though W6 considered that in^ a 
matter in which the Legislature has in¬ 
vested Magistrates with such wide powers 
and discretion, the High Court should not 
as a rule interfere, the wording of the order 
itself and certain facts placed before us 
by the learned advocate for the applicant 
appeared to us to make it desirable to admit 
the application to a regular hearing and to 
send for the record in order to satisfy our¬ 
selves that the order was legal and that the 
learned District Magistrate of Hyderabad 
had not acted in an arbitrary manner. But 
having done so, and having the record now 
before us and after hearing the learned 
advocate for the applicant, we are satisfied 
that the order of the learned District Magis¬ 
trate is legal, made after due and careful 
consideration and calls for no interference. 
It appears from the record that already in 
November 1938, representations began to be 
made to the District Magistrate of Hydera¬ 
bad drawing bis attention to the Luari 
festival or fair and the occurrence there on 
the occasion of that celebration in 1938. 
These representations the learned District 
Magistrate of Hyderabad sent to the Sub- 
divisional Magistrate, Tando, within whose 
jurisdiobion Luari is situated for report. 
On 26th November 1938 the Sub-diviaional 
Magistrate, Tando, submitted a report to 
the District Magistrate in which he detailed 
various acts which were done and recita- 
tions which were made at Luari on the 
occasion of the so.oalled Haj in February 
1938 which acts and utterances be stated 
were regarded by orthodox Mahomedans 


as 'blasphemous*. The report then goes on 
to state : 

On the occasion of last Haj In February last, 
this agitation assumed unprec^ented proportions 
.... There collected 10 to 12 thousand people at 
Badin who came from almost every district in this 
Province and Cutch, when Satyagraha was started 
to obstruct the followers of the Pir from proceed¬ 
ing to Luari. This began on the 7th and within 
'the next two days 613 volunteers were arrested. 
The situation was extremely grave and pregnant 
with many possibilities. The District Magistrate, 
the District Superintendent of Police, Hyderabad, 
the Deputy Superintendent of Police and^ myself 
and several Sub'Inspectors and a considerable 
number of police force had to encamp at Badin to 
watch and control it. Even the military was kept 
in readiness at Hyderabad with orders to leave for 
Badin at a moment’s notice from the District 
Magistrate. On 9th February, when the matters 
looked very black, the District Magistrate moved 
the Government not to permit the Pir to leave 
Karachi for Luari. This was done by means of a 
telegram in code letters and a special Sub-Inspec* 
tor was also sent to Karachi with a letter to the 
Chief Secretary. The District Magistrate’s sugges¬ 
tion was approved and the Pir was stopped from 
leaving Karachi. The absence of the Pit on the 
following day (Haj.day) eased the situation and 
the Haj day passed off peacefully. 

The old Fir Ahmed Zaman is now dead. He 
expired in September last, and his son Pir Gul 
Hassan has succeeded him on the Gadi. It ia 
reported that be also is bent upon celebrating the 
Haj'day like his deceased father . . . 

The report concludes by stating that 
unless action is taken under S. 144, Crimi¬ 
nal P. C., and certain Sections of the Bom¬ 
bay District Police Act "there is very 
great fear of breach of peace and conse¬ 
quences might be well nigh disastrous.** 
The record further shows that the learned 
District Magistrate of Hyderabad requested 
the District Superintendent of Police to 
interview representatives among the fol- 
lowers of the Pir of Luari and ascertain 
from them their position with regard to this 
annual religious function. This interview 
was held and there is on the record a docu¬ 
ment signed by the persons who attended 
the interview setting out the case from the 
point of view of the Fir and his adherents. 
Early in January 1939, the Secretary of the 
Anjuman Muridan-e-Luari, Thar Parkax 
District, addressed the District Magistrate 
of Hyderabad on the subject and again 
placed before him the case from the point 
of view of the followers of the Pir of Luari. 

On 5th January 1939, the learned Die. 
trict Magistrate of Hyderabad issued a 
notice to a number of influential Moulvis 
and zamindars to interview him on 7th 

January as be has information that 
there was a difference of opinion regarding tha 
Luari Haj which was likely to lead to a distnr* 
banco of the public peace, . . 
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Ifc is conceded thafe the learned District 
Magistrate did meet these Moulvis and 
zatnicdars some day after 7th but before 
11th January. The record further shows 
that on 6th January a telegram was receiv¬ 
ed by the District Magistrate of Hyderabad 
from the Anjuman Muridan-e-Luari refer, 
ring to disturbances which took place at the 
time of the Luari Haj in February 1938 
and calling for protection from Government 
owing to 'expectation of great trouble, mob 
violence, bloodshed and riot.' The telegram 
concludes: ‘Pray arrange adequate Hindu or 
Gorkha Sikh police for our protection, safety 
of life and respect.” On 9th January 1939 
the learned District Magistrate of Hydera¬ 
bad addressed a letter to the Subdivisional 
Magistrate of the Hala Division asking for 
information as to the true Muslim public 
opinion with regard to the holding of the 
Luari Haj by the Pir of Luari, asking in 
particular whether orthodox Muslims con¬ 
sider the Luari Haj merely undesirable or 
dehnitely irreligious. The Subdivisional 
Magistrate of Hala replied on the same day 
stating that Muslim public opinion was 
very much against the holding of the Luari 
Haj; and that even liberal-minded Muslims 
considered this Haj as very objectionable 
from the religious point of view. The letter 
concludes thus: 

The result therefore is that Muslims consider 
this Haj whioh is held at Luari instead of Mecca 
as 'batir and definitely irreligious and they oppose 
it on the ground of the dictates of the Qoran more 
than on conventional grounds. 

Finally the learned District Magistrate 
of Hyderabad asked the applicant himself 
to interview him. This interview, we are 
told, took place on 10th January, and on 
11th January the learned District Magis¬ 
trate has made the order which is now 
sought to be revised. On these facts and in 
these circumstances, it is manifest that the 
order which is sought to be attacked was 
issued only after long and careful conside- 
ration of the situation as put before the 
learned District Magistrate by both sides. 
Mr. Garden Noad contended in the first 
place that the order was illegal because the 
learned District Magistrate had entirely 
failed to consider that religious liberty and 
the right of the subject to practise his reli¬ 
gion without let or hindrance was a funda- 
mental, nay, a constitutional right whioh 
Government was bound to uphold and 
defend. Here the applicant and his fol¬ 
lowers were intending merely to exercise 
their constitutional right and the learned 
District Magistrate, instead of protecting 
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them in doing so and taking preventive* 
measures against those who threatened to- 
interfere because of religious difierences^ 
had by his order deprived the applicant of 
a constitutional right. 

To this argument there are several 
answers; but 8. 144, Criminal P. C., itself 
affords an answer. There is nothing in the 
Section requiring the Magistrate to uphold 
rights whether ooustitutional or otherwise; i 
there is nothing in the Section requiring 
the Magistrate to hold a judicial inquiry 
into the rights of the parties involved. 
S. 144, Criminal P. C., is the one single 
Section in Chap. 11 and that chapter is 
headed 'Temporary orders in urgent oases 
of nuisance or apprehended danger.' Once a 
Magistrate is of opinion that there is suffi- 
dent ground for proceeding under S. 144, 
Criminal P. C., once a Magistrate considers 
that there is 'apprehended danger’ whioh 
can only be averted by directing a person 
or persons to abstain from a certain act 
which may result in danger to human life 
or a disturbance of the public tranquillity or 
a riot or an affray, he is entitled to make 
an order directing that person or those 
persons to abstain from snoh act even 
though such act was otherwise lawful, even 
though such person or persons may be act¬ 
ing lawfully in the exercise of a right. This 
Section is intended to provide for an 
emergency, and it is idle to contend that in , 
an emergency when a riot is apprehended 
and when there is apprehension of a seri- 
ous disturbance of the public tranquillity 
the Magistrate is required to deliberate ^ 
upon and decide the rights of the parties' 
before acting. 

Another and sufficient answer to the^ 
argument of the learned counsel for the- 
applicant is to be found in the decision of 
the Full Bench of the Madras High Court 
in 6 Mad 203.^ This was a case relating to- 
an order under the corresponding Section 
of the Criminal Procedure Code, 1872. In 
the judgment of Sir Charles Turner C. J. 

at p. 220, the following passage occurs: 

The first duty of Government is the preservation) 
of life and property, and, to secure this end, 
power is conferred on its officers to interfere with- 
even the ordinary rights of members of the com¬ 
munity. The order of 26th March 1859 appreoU 
ates the distinction between rights whioh have a 
primary and rights which have a secondary claim 
to such protection as the Government can afford : 
and where the Government cannot protect both 
classes of rights, it may and it ought to abandon 
the latter to secure the former. In this view, it- 

1. Sundaram Ohetti v. The Queen, (1688) 6 Mad 
203=2 Weir 7? (F B). 
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matters not whether the exercise of the rights of 
possession is of ancient usage or a novelty ; the 
Government is not bound to deprive some members 
of the community of the services of the force that 
is found necessary for the protection of their lives 
and property to enable others to exercise a right 
which not only is hot indispensable to life or to 
the security of property, but, in the case assumed, 
creates an excitement which endangers both. 

The only other ground urged by Mr. 
Carden Noad in his attack upon the lega¬ 
lity of the order made by the learned Dis- 
triot Magistrate of Hyderabad was that a 
perusal of the order itself made it clear 
that the learned District Magistrate passed 
the order without due consideration pro¬ 
ceeding merely upon his own opinion of 
the religious attitude of the applicant. He 
refers to that part of the order which 
reads : 

And whereas you seek to create an impression 
on your followers and the public at large that the 
said prayers at Luari on the Haj Day have the 
same effect for participators as the prayers at Holy 
Mecca and that a visit to Luari on the said date 
has' the same sanctity as a visit to Holy Mecca, 
which impression you seek to create by adopting, 
inter alia, the following blasphemous devices .... 

He also refers to another part of the 
order which reads: 

And whereas by holding or permitting the hold¬ 
ing of the said fair and congregation and/or 
procession by you, with deliberate and malicious 
intention of outraging the religious feelings of 
Mussalmans, are insulting and/or attempting to 
insult the religion and religious beliefs of Mussal¬ 
mans. 

The manner in which the order is worded 
is not very happy and lends some colour to 
the argument. But if the order is examined 
along with the other documents on the 
record which relate to the prolonged and 
careful inquiry made by the learned Dis¬ 
trict Magistrate before he issued the order, 
it becomes plain that the statements in 
those passages which have been relied upon 
by Mr. Carden Noad do not really state the 
personal opinions of the District Magistrate, 
but the allegations made by the orthodox 
Muslims against the Pir and are taken 
almost verbatim from passages in the re¬ 
port of the Sub-divisional Magistrate of 
Tando, and other representation which 
were before the learned District Magistrate. 
These were intended to be set out as the 
materials upon which the District Magis. 
trate had come to the conclusion that there 
was sufficient reason to make the order in 
order to prevent a disturbance of the publio 
tranquillity. We have already stated before 
that the record makes it clear that the 
order of the learned District Magistrate 
was the result of a very careful inquiry 


into the situation and this argument of the 
learned advocate for the applicant therefore 
is unsubstantial. 

% 

The learned advocate finally referred to 
certain oases reported in the Madras Law 
Journal in which individual Judges of the 
High Court of Madras appear to have 
given expression to views regarding the 
applicability and use of S. 144, Criminal 
P. 0., not quite consistent with the prin¬ 
ciples laid down by the Full Bench of the 
Madras High Court in 6 Mad 203.^ But 
those decisions can have little value in view 
of the decision of the Full Bench of the 
Madras High Court in 61 Mad 1006.^ In 
this case the Hindus of a certain town had 
obtained from a competent Civil Court a 
declaration of their right to conduct pro¬ 
cessions with music past the mosques of 
that place, subject to certain limitations,, 
and the District Magistrate having juris, 
diction over the locality passed an order 
under S. 144, Criminal P. C., prohibiting, 
the Hindus from taking any procession with 
music in any street of Nellore where there 
were mosques. The matter came before the 
High Court and at the request of Govern¬ 
ment was referred to a Full Bench in order 
that an authoritative pronouncement on 
the matter may be obtained. It was held 
by the Full Bench that if Government con- 
'sidered the exercise of such a right as the 
Hindus had obtained could not be secured 
without taking measures which would jeo- 
pardize the publio peace it was not for the 
High Court to say whether the Government 
ought to adopt such measures or to suggest 
other means of enforcement as to the effi. 
cacy or advisability of which Government 
were the proper judges. In such a case the 
High Court would not interfere : 6 Madi 
203^ was followed. In this judgment of the 
Full Bench, the following passage occurs: 

Mr. Bthiraj for the petitioners concedes that he 
cannot contend that it is the duty of the autho¬ 
rities who are responsible for the preservation of 
the publio peace in the town of Nellore, to enforce 
the decree in all circumstances and at all costs. If 
that be so, cadit qucBStio, If we are not being 
asked to lay down that that is their duty, it la 
difficult to see what we ace beiog asked to say. 
We are not here to advise the Government what 
measures they should take to protect the rights of 
the Hindus or to preserve the publio peace at Nel¬ 
lore. The preservation of the public peace is their 
function and in the performance of that function, 
it may be necessary for them to override tempor¬ 
arily private rights. 


2. Visvanadha Eao v. Emperor, (1928) 15 A I B 
Mad 1049 = 112 I 0 663 = 30 Or L J 81=66 
M L J 442=61 Mad 1006 (F B), 
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There follows with approval a quotation 
of the passage from the judgment of Sir 
Charles Turner 0. J. in 6 Mad 203,^ which 
we have set out in an earlier part of this 
judgment and the judgment concludes thus: 

Where there is a conflict between the public 
interest and a private right, the former must 
prevail. 

But Mr. Carden Noad also referred us to 
some decisions of the Madras High Court 
subsequent in date to the Full Bench ruling 
in 51 Mad 1006,^ He referred us to the 
case in 60 M L J 370.® He also referred us 
to the case in A I R 1937 Mad 311.^ But 
these cases are not helpful. They are judg. 
ments of single Judges of the Madras High 
Court: they make no reference to the Full 
Bench decisions of the Madras High Court 
in 6 Mad 203^ and 51 Mad 1006,® and a 
perusal thereof shows that the learned 
Judges in those cases were dealing with 
situations very different from that with 
which we are concerned. We are therefore 
of opinion that the order of the learned 
District Magistrate was a perfectly legal 
and proper order and that we should not 
interfere. We accordingly dismiss this 
revision application. 

d.s./r.k. Application dismissed. 


8 . Stiramamuity v. Emperor, (1931) 18 A I R 
Mad 242=1931 Or 0 862 = 131 I 0 649=32^ 
Or L J 763=60 M L J 370. 

4. In re Srikanta Iyer, (1987) 24 A I R Mad 311 
=168 I 0 720=38 Cr L J 682. 
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Davis J. C. and Tyabji J. 

Sm. Gopibai dIoMulchandt and another 

— Appellants. 

V. 

Chuhermal Mulchand — Respondent. 

Misc. Appeals Nos, 50 of 1936 and 26 of 
1937, Decided on 3rd October 1938, against 
orders of First Class Sub-Judge and First 
Asst. Judge, Hyderabad, D/- 12th August 
1936 and 15th May 1937 respectively. 

(a) Civil P. C. (1908), S. 47 and O. 22, 
Rr. 12, 3 and 4—Order on application to bring 
legal representative* of deceased decree-hol¬ 
der falls under S. 47, and is appealable and 
O. 22, Rr. 12, 3 and 4 do not apply. 

An order on application in execution to bring 
the legal representatives of a deceased decree-holder 
on record falls under S. 47, and is appealable and 
provisions of O. 22, Rr. 12, 8 and 4 are not 
applicable : A J B 1930 Sind 283^ Bel. on; AIR 
2928 P 0 162, Bef. ; AI B 1925 All 578, Foil. 

[P 286 0 1, 2] 

(b) Evidence Act (1872), S. 114 — Mother 
and daughter dying together in earthquake 


In the absence of evidence no presumption 
can be drawn that mother died hrst. 

Where mother and daughter met their death in 
the Quetta earthquake and there is no reliable 
evidence to show which of the two died first there 
can be no presumption in law that the elder died 
before the younger ; (1861) 30 L J Ch 65, Foil. ! 
(1935) A C 243, Ref. [P 236 0 2 ; P 236 01] 

(c) Evidence—'Appreciation of. 

If evidence on oath coming from the mouth of a 
witness whom the Judge has seen is such that he 
cannot believe it, and there is good reason for his 
disbelief, a Court of appeal will not prefer its own 
appreciation of the oral evidence to that of the 
trial Judge. [F 237 0 1] 

(d) Hindu Law —■ Succession — Stridhana — 
Maiden — Step brother succeeds in preference 
to unmarried sister. 

According to the Hindu law of succession, stri- 
dhanaofamaiden.wouldgofirst to her mother and 
in her absence to her father and if he is also dead 

then to her father’s heirs in order of propinquity. 

Where a Hindu maiden dies leaving behind her 
unmarried sister and step-brother, so far as her 
stridhana is concerned the step-brother is 
legal representative of the deceased. [P 237 0 Ij 

Bhagwaudas Amulrai — for Appellants. 

Hukumatrai M. Eidnani — 

for Despondent* 

Davis J. C,—This appeal No. 60 of 1936, 
is an appeal against tho order of the First 
Class Subordinate Judge upon an applica¬ 
tion made in execution of a decree of one 
Papurbai, widow of one Dewan Mulchand, 
who died in October 1929 and left a will in 
which he bequeathed certain moneys to his 
widow and made provision for the marriage 
of his daughters. This Dewan Mulchand 
also left a son Chuhermal who became in¬ 
solvent and in fact it was due to this son’s 
mismanagement of his father s business 
that Papurbai, his step-mother, was com¬ 
pelled to bring a suit against him in which 
she obtained a decree, in execution of which 
this application was made; and the Sub¬ 
ordinate Judge when he dealt with this 
execution application out of which this 
appeal arises, also dealt with two other 
applications arising out of the insolvency 
of this Chuhermal. One was made by the 
Official Receiver of the estate of the insol¬ 
vent Chuhermal and the other was made 
by the insolvent’s son, and the Subordinate 
Judge dealt with all these three applica¬ 
tions together. But we will deal first with 
his order in this execution application and 
so far as this appeal is concerned, it affects 
only Rs. 10,000 left by Dewan Mulchand 
to his daughter Mathuribai who died in 
the Quetta earthquake with her mother 
Papurbai, and in fact the only question in 
dispute before us is one of fact whether 
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Matharibai died before her mother Papur. 
bai, beoaose if she died before her mother 
Papurbai, as she was a maiden, this legacy 
of Bs. 10,000 would go to Kalawantibai, 
her maiden sister, who is the appellant in 
this appeal. 

The Subordinate Judge in his judgment 
dealt with four items of property involved 
in the suit of Shrimati Papurbai. One was 
an item of Bs. 10,000 payable to Papurbai 
under the will of her husband Dewan Mul. 
ohand and about this there is now no dis¬ 
pute. It has gone to Kalawantibai, the 
surviving unmarried daughter, and no cross¬ 
objections have been filed against the order 
of the Judge on this point. As regards the 
item 2 of Es. 10,997-9.4 with interest due 
to plaintiff Papurbai, upon a deposit, by 
Dewan Mulchand, there is again no dispute. 
This has also gone to Kalawantibai, the 
unmarried surviving daughter. So far as 
item 3 is concerned, an item of Bs. 30,000, 
being a sum of Bs. 10,000 each bequeathed 
to each daughter for the purpose of her 
marriage, again there is no dispute as 
regards the legacy of Gopibai, the married 
daughter, who is alive and Kalawantibai 
the unmarried surviving daughter, each of 
whom takes Bs. 10,000 ; but the dispute is 
about Es. 10,000 bequeathed to Mathuri. 
bai. Item 4 to which this suit of Shrimati 
Papurbai related was as to the half-share 
of Bhagwani in the residue of Dewan Mul- 
ohand’s estate. Bhagwani died as a minor 
in 1910 and there is now no doubt that 
this half-share goes to the insolvent Ghu- 
hermal as did the other half-share under 
the will of his father. Bo the only question 
we have to decide is, who is the legal 
representative of Matburibal. The appli¬ 
cation in execution was an application to 
join Gopibai, wife of Gobindram defendant 
2 in the suit and Kalavantibai, daughter of 
Papurbai defendant 4, as the heirs of the 
plaintiff Papurbai and Mathuribai, defen. 
dant 3; and the order we pass upon this 
application depends upon whether Mathuri. 
bai died before Papurbai in the Quetta 
earthquake in which both met their death. 

A preliminary objection was taken in 
jappeal to the appeal lying at all against an 
order upon this application in execution to 
join Gopibai and Kalawantibai as legal 
representatives of Shrimati Papurbai and 
Mathuribai in execution proceedings. The 
learned advocate argued that Order 22, 
B. 12, and Br. 3 and 4, Civil P. C., under 
which the applications in execution are 
purported to have been made do not apply» 


His argument is that the applicants must 
take upon themselves this responsibility of 
deciding who are the legal representatives 
of Papurbai and Mathuribai and cannot ask 
the Court to decide this question for them. 
But a similar objection was taken in 24 
S L B 195.^ In that case it was pointed 
out that the question as to whether an 
application such as has been made in this 
case can be made was decided in the afdr. 
mative by the Privy Council in 30 Bom 
L E 1373.^ It is pointed out in the Sind 
case^ that no application could be made by 
a legal representative to be joined as such 
until his right as legal representative had 
been recognized and that if the legal repre- 
sentative is precluded from having his right 
decided and recognized he would be pre- 
eluded from making an application under 
E. 16, In an Allahabad case, 47 All 365,® 
which is a case in point, it has been laid 
down that 

the decision of a Court in execution proceedings 
adjudicating upon the claims of certain persons 
who asserted that they were the legal representa* 
tives of a deceased decree-holder is appealable 
under S. 47, 01. (3), Civil P. C. 

In that judgment the learned Judges 
said : 

There can be no doubt that 0. 22, B. 5, Civil 
P. 0., has no application to the present case. The 
controversy has arisen during the execution of a 
decree. Ordinarily, therefore, S. 47 would be the 
only Section which would apply to the case. As 
for the argument that it was only for the decree- 
holder himself to say who would be brought on 
the record as the legal representative of the 
deceased judgment-debtor, it has to be pointed oat 
that the legal representative of the judgment- 
debtor is not entitled to bring a suit of his own to 
have any question that arises in the execution 
decided. 

The Judges weufc on to say that they 
were decidedly of the opinion that the case 
came under Cl. (3) of S. 47, Civil P. 0., 
and that an appeal lay ; and the learned 
advocate for the respondent did not, after 
reference was made to these rulings, press 
bis objections. 

Now BO far as the question of the death 
of Mathuribai is concerned, the learned 
advocate for the appellant Kalawantibai 
attacked the judgment of the learned Judge 
upon two grounds: firstly, he said that he 
has left undecided the question as to who 
died first, Mathuribai or Papurbai, and that 

l.Showkomal v. Kiohnmal, (1980) 17 A I B 
Bind 288=1281 C 803=94 S L B 196. 

2. Jang Bahadur v. Bank of Upper India, (1926) 
16 A I B P C 162=109 I 0 417=66 I A 227 
=8 Lnok 814=80 Bom h B 1878 (P 0), 

8 . Ehemsingh y. Baghublr Singh, (1926) 12 
A I B All 676=86 1 0 1048=47 All 866. 
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there can be no presumption in law that 
the elder died before the younger; and 
secondly, that he has not correctly appre¬ 
ciated the evidence of the two witnesses, 
Tejumal, the maternal uncle, and Gopibai, 
the sister, who say that when Mathuribai 
was taken out of the ruins of the fallen 
house she was dead and Papurbai lived for 
a few minutes after her rescue. Now it is 
true that there is no presumption in law 
that the elder died before the younger. The 
case in point is (1861) 30 L J Oh 65,* a 
case of the House of Lords, where the Lord 
Chancellor in giving judgment said that a 
Mr. and Mrs. Underwood had both left a 
will in which they left their property to 
the survivor and the question was which 
outlived the other in a shipwreck in which 
both lost their lives. The point of view 
from which such cases can be regarded may 
be gathered from the statement of material 
facts as set out in the reported case which 
are as follows : 

On 18th October 1853, Mr. and Mrs, Underwood 
and their three children embarked on board the 
Dalhousie. 1400 tons burthen, lying in the Thames, 
and bound for Australia, which vessel was wreck¬ 
ed, on 19th October following, oS Beachy Head, 
on the coast of Sussex, when all the passengers 
and all the crew, except Joseph Reed, a seaman, 
perished. From his evidence, it appeared that Mr. 
and Mrs, Underwood and their two sons were all 
washed overboard together by a wave which broke 
violently over that part of the vessel where they 
were standing clasped together; that he never saw 
them again, but he had no doubt that they were 
swept into the whirlpool caused by the heave of 
the ship’s counter while on her starboard beam 
ends, and that it must have taken them down, 
none of them ever coming in sight again; and that 
he did not think any swimmer could havestrnggled 
against the whirlpool so as to have come up again. 
Joseph Beed afterwards lashed the daughter, Oathe- 
rine Underwood, to a spat, and cut the lashings 
which attached the spar to the ship and it was 
washed overboard, and he saw her alive and float¬ 
ing upon the water. The captain was also lashed 
to this spar, and several other persons hung to it 
and the ship afloat about ten minutes after the 
spar got clear, at which time Reed was on the 
boat’s chuck, from which he was subsequently 
picked up. Catherine Underwood had not been 
since heard of, and Reed bad no doubt that she 
was lost. 

John Underwood, when he embarked was about 
forty-three years of age; he was in robust health, 
and he was a good swimmer. His wife was about 
forty years of age; she was in a weak state of 
health, and she could not swim; their three 
children. Catherine, Frederick and Alfred, were of 
the respective ages of eighteen, fifteen and thirteen 
and were unmarried. 

And then the Lord Chancellor went on 
to say in his judgment as follows : 

4. Wing V. Angrave, (1861) 80 L J Ch 65 = 6 
H L 0 183. 


For that purpose the wills of the husband and of 
the wife were relied on; and it was argned that 
the evidence justified the inference that the has. 
band survived the wife, so that, under her will, 
the whole vested in the husband, whose will 
carried the property to Wing, the children having 
all died before an interest vested in them. The 
Master of the Bolls and the Lord Chancellor deci¬ 
ded that there was no such evidence, and they 
were right. According to our law (unlike the Code 
Napolean, which had been relied on) where two 
individuals perished from the same calamity, there 
was no inference of law as to age or sex which was 
the survivor. There must be evidence of the fact, 
and the onus probandi lay on the party who asser¬ 
ted the affirmative. There certainly was some evi¬ 
dence here that the husband had survived the wife 
but there was also evidence on the other side ; and 
it was impossible to say that the two learned 
Judges in the Court below were wrong in deter¬ 
mining that the evidence of the husband surviving 
was not sufficient to justify a decision to that 
eflect. This being a question of fact, the House 
could derive no assistance from the various cases 
cited, where Judges under other circumstances bad 
held a particular person to have been the survivor 
of two who had perished by the same calamity. 

There was no foundation for the supposed doc¬ 
trine that where the evidence left it doubtful which 
of two individuals died first, there was a presump¬ 
tion of law that they died at the same time. 

Now in this case there is the evidence 
of Tejumal as to the death of Mathuribai 
that she died previously to her mother; 
this statement is to the benefit of the 
appellant Kalavantibai. This Tejumal waa 
himself living in the house in Quetta with 
his sister Papurbai, Mathuribai, her daugh¬ 
ter and Papurbai’s two other daughters. 
Gopibai and Kalawantibai. He stated that 
when be took out Papurbai and Mathuribai 
from the ruins of the house iu which they 
lived, Mathuribai was dead and Papurbai 
had some life in her. Gopibai, Papurbai’s 
married daughter, gave evidence two and a 
half months later and her evidence on 
commission corroborates the evidence of 
Tejumal. Now as to Tejumal’s evidence the 
Judge says that he could not possibly 
believe that in the confusion and terror 
that must have followed this disaster, 
Gopibai and Tejumal could possibly have 
played the parts to which in their evidence 
they testify. Gopibai and Tejumal were 
both injured, and bearing in mind that 
these people belonged to a Hindu Banias 
family they could not be expected in times 
of such disaster to show the courage and 
hardihood of countrymen. 

We cannot also believe that the learned 
Judge was wrong in his appreciation of the 
evidence of this Tejumal and Gopibai. 
Tejumal he saw, and the Judge formed the 
opinion that ho could not play the part ho 
claimed iu the rescue of his sister and hi8 
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niece in this oalamity. The evidence of 
Gopibai can be of very little value. She 
gave evidence on commission two and a 
half months after Tejumal gave evidence. 
The Judge did not see her and we can 
attach little importance to the evidence of 
this young woman who apparently was not 
prepared to go and give evidence even in 
the Judge’s Chamber. There is abundant 
force in the contention of the learned advo¬ 
cate for the respondent that this Court 
though a Court of Appeal upon facts will 
not lightly interfere with the finding of the 
trial Judge on facts and he has referred us 
to the case in (1935) A C 243^ where this 
Question is discussed at great length by the 
learned Lords. It is urged on behalf of the 
appellant that in that case there was a 
conflict of evidence while in the present 
case there is no such conflict. There is no 
evidence in rebuttal of the evidence of 
Tejumal given on oath. But if evidence on 
oath coming from the mouth of a witness 
whom the Judge has seen is such that he 
cannot believe it, and there is good reason 
for his disbelief, this makes no difference 
to the general principle laid down by the 
House of Lords that a Court of Appeal will 
not prefer its own appreciation of the oral 
evidence to that of the trial Judge. We 
have no reason to suppose, on the contrary 
we have good reason to believe, that the 
Judge was right in his appreciation of this 
witness’s evidence and in its rejection. We 
are therefore not in a position where it can 
be said whether Mathuribai or Papurbai 
died first. We only know that they are 
both dead. 

We must then look for Mathuribai's heirs 
among the living. So far as this Rs. 10,000 
of Mathuribai is concerned, according to the 
Hindu law of succession, being stridhana of 
a maiden, it would go first to her uterine 
brother, but there is none; then it would 
go to her mother who is dead; then to her 
father who is dead; and then to her father’s 
heirs in order of propinquity (see Mulla’s 
Hindu Law, Edn. 8, page 139) and this is 
her step-brother, Chuhermal, the insolvent. 
While therefore we can understand the 
desire that the money of the sister Matburi. 
bai should pass rather to her unmarried 
sister Kalawantibai than to her insolvent 
step-brother, nevertheless upon the facts 
and upon the law of Hindu succession 
as stated which the learned advocates do 

5. Powell V. Stceatham Manor Naising Home, 
(1985) A 0 248=101 L 7 K B 804=162 L T 
668=79 S J 179=61 T L B 289. 


not dispute, we must agree with the order 
of the Subordinate Judge, that as far as 
this Bs. 10,000 is concerned, the legal 
representative of Mathuribai is her step¬ 
brother Chuhermal and he should be joined 
as legal representative so far as this Rupees 
10,000 is concerned and the appeal must fail. 

We have then to deal with Miscellaneous 
Appeal No. 26 of 1937 which is against the 
order of the Assistant Judge who heard an 
appeal against this same order of the Sub. 
ordinate Judge, so far as it related to the 
two petitions in insolvency; and for the 
appellant, the same Kalawantibai, it is said 
that under S. 4, Provincial Insolvency Act, 
the Subordinate Judge was not competent 
to deal with the claims of the insolvent 
Chuhermal as against a third party but the 
learned advocate for the appellant himself 
has stated that as we have decided who is 
the legal representative of Mathuribai, so 
far as this Rs. 10,000 is concerned, so the 
appeal against the order of the Assistant 
Judge is one of academic importance only, 
for it is on the same point. We think, it is 
a matter of little importance, whether the 
order of the Judge be deemed to be an order 
passed by him as a Subordinate Judge in 
execution proceedings or as a Judge sitting 
in insolvency. The same question is to be 
decided whether it be on appeal against 
an order of execution, or a second appeal 
within the provisions of 8. 75, Provincial 
Insolvency Act, against an order of the 
Assistant Judge on appeal against the order 
of the Subordinate Judge in his insolvency 
jurisdiction. The question in either case is 
who is the legal representative of Mathuri¬ 
bai. Therefore the question of law which 
can only be argued in Miscellaneous Appeal 
No. 26 of 1937 which is whether the Judge 
in his insolvency jurisdiction could decide 
this question, is of no importance, because 
it is clear he could decide it and has decided 
it as a Subordinate Judge in the execution 
proceedings before him. This Appeal No. 26 
of 1937 must therefore also be dismissed. 

One small point however remains. The 
advocate for the appellant claims that the 
two receivers in charge of the property of 
Papurbai appointed by the Court in the 
course of the execution of the decree and 
in charge also of the three legacies to the 
daughters which are charged upon the 
estate, have been ordered by the Judge to 
pay Rs. 200 as fees to the advocate appear. 
Ing for Chuhermal, the insolvent, and that 
the proper persons to pay fees are not the 
receivers in charge of Papurbai's property, 
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but the Official Eeceiver in charge of the 
insolvent’8 estate. It appears to us clear 
that the receiver referred to in the order of 
the Subordinate Judge dated 20th August 
1936 appearing at p. 42 of the paper-book 
must be the Official Receiver in charge of 
the insolvent’s estate and no doubt or ambi. 
guity on this point should therefore arise. 
These two appeals therefore are both dis¬ 
missed with costs. 

S.G./e.K. Appeals dismissed. 
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Om BadhSt President, Om Mandli 

Applicant 

V. 

Emperor. 

Criminal Transfer Appin. No. 57 of 1939, 
Decided on 3rd April 1939. 

(a) Criminal P. C. (1898), Ss. 526 (8) and 
107—'Party* in S. 526 (8) includes informant 
under S. 107. 

The word ‘party* within the meaning of 8. 526 
(8) does include an informant under 8. 107. 

[P 239 C 13 

(b) Criminal P. C. (1898), S. 526 (8) — Pro¬ 
cedure — Magistrate doubtful whether person 
asking for adjournment is 'party* within S. 526 
(8) — Safe course is to grant adjournment— 
Effect of refusing adjournment stated. 

Where a Magistrate is doubtful whether a per¬ 
son applying for stay of proceedings under S. 626 
(8) is or is not a party within the meaning of that 
sub-section, the safe course for him is to adjourn 
the case under 8. 626 (8), because if he refuses the 
adjournment and it is afterwards found that such 
person is ‘party’ within the meaning of S. 626 (8), 
all proceedings from the date of refusal would be 
illegal ; 29 Cal 211, Bel, on, [P 239 0 1] 

(c) Criminal P. C. (1898), S. 526—Extent of 
High Court*s powers of transfer under S. 526 
explained — Where applicant does not appre¬ 
hend that Magistrate will not deal fairly and 
honestly in deciding questions in dispute, case 
cannot be transferred. 

High Court can, if it thinks proper, act upon 
the application of a witness, and would certainly 
do so if it is satisfied that the process of the Court 
is being abused, that the proceedings are sham or 
bogus proceedings instituted or continued for some 
ulterior purpose, for a purpose not within the In¬ 
tention and provisions of the relevant Sections of 
the Code. But where no useful purpose, public or 
private, would be served by the transfer of the 
case nor is there any reasonable ground for appre¬ 
hension on the part of the applicant that the 
Magistrate will not deal fairly and honestly in his 
final order with the questions under the provisions 
of the Criminal Procedure Code before him for his 
decision, the case cannot be transferred. 

[P 239 G 2 ; P 240 0 2] 

(d) Criminal Trial — Evidence — Extent to 
which accused can be allowed to bring evidence. 

Undoubtedly, a Magistrate is bound to allow 
accused to defend himself, but on the charge 
brought against him and to which he has to 


answer ; but the Magistrate should not allow, for 
instance, an accused person charged with the^ to 
bring evidence to justify his theft. He can how¬ 
ever bring evidence to explain his motive and his 
actions so that the Court can come to a true and 
just decision. [P 239 0 2} 

(e) Criminal P. C. (1898), Sec. 107 — Pro¬ 
ceedings under—Nature of. 

Proceedings under 8. 107 are proceedings for the 
preservation of peace and not for the preservation 
of morals. [P 240 0 1] 

(f) Criminal Trial — Transfer — Fact that 
Magistrate wrongly admitted evidence is not 
ground for transfer of caise. 

While it is easy for an Appellate Court to say 
that this or that evidence should not have been 
admitted on the record, it is not so easy for a 
Magistrate who is recording the evidence con. 
stantly to interrupt the advocate and shut out the 
questions and answers the purport or purpose of 
which may not be clear until some time after the 
questions have been asked, answered and recorded. 
It is true the duty lies 'upon the Court to exclude 
evidence which is inadmissible in law but the fact 
that the Magistrate wrongly admits evidence, an 
error in law, is not of itself necessarily good 
ground to transfer a case. tP 240 0 1] 

Parmanand Kundanmal —for Applicant, 

D. N. O’Sullivan — for Opponents, 

Partabrai D. Punwani, Advocate-General 

— for the Crown, 

Davis J. C. — This is an application by 
one styling herself Om Badhe and 
dent of an institution called “Om Mandli” 
to transfer certain proceedings under Oh. 8, 
Criminal P. C., and to which she was once 
a party, from the Court of the City Magis¬ 
trate, Hyderabad, on the ground that the 
Magistrate is biased and has permitted 
proceedings against her and her companions 
which were quashed by this Court to be 
continued under pretended proceedings 
against her opponents. This application 
was admitted principally on the ground 
that the learned Magistrate in his order 
refusing to stay the proceedings before him 
so that the applicant might move this 
Court to transfer the case appeared to 
consider that the appropriate sub-section, 
namely sub.s. (8) of S. 626, Criminal P. C., 
applied only to a complainant or an accused 
person and that the applicant as a witness 
had no right to move his Court to stay 
proceedings. It is true that sub-s. (8) before 
amendment referred to “the Public Prose¬ 
cutor, the complainant or the accused” as 
persons competent to move a Court to stay 
proceedings under See. 526 (8), Criminal 
P. 0., but that Section has been amended 
and for the words “the Public Prosecutor, 
the complainant or the accused” the wor^ 
“any party interested” have been substi¬ 
tuted, and this amendment was made, lo 
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my opicioD, not in order to bring Bub.e. (8) 
in harmony with sub.s. (8) in whioh these 
words already occurred but to cover oases 
under Chap. 8 where the informant wishes 
to move the Court. For instance, under 
S. 107, Criminal P. C., under which the 
City Magistrate first issued notice on the 
applicant and others the Magistrate is to 
take action on information, whioh clearly 
contemplates the existence of an informant. 
Therefore in my opinion the word ‘party” 
within the meaning of S. 526 (8), Criminal 
P. C., does include an informant under Sec. 
107, Criminal P. C., so that if the appli¬ 
cant is in fact the informant under S. 107 
in these proceedings, she is a party within 
the meaning of S. 526 (8) and the Magis- 
trate was wrong in refusing to stay pro. 
ceedings. I would not construe the word 
“informant” narrowly and had I believed 
that she was the real informant and Mr. 
Lewis, the City Police Inspector, only the 
nominal informant, I should have found 
that the Magistrate had wrongly refused to 
stay the proceedings, but although there is 
some resemblance between the stEhtements 
of facts contained in the representation of 
Om Eadhe and others to the Collector of 
Hyderabad, dated 22Qd June 1938, and the 
information of the City Police Inspector to 
the City Magistrate dated 16th August 
1938, the evidence of Mr. Lewis shows, 
that the trouble started as far back as May 
1938. The learned advocate for the appli. 
cant stated explicitly that he had no com- 
plaint of any sort or kind to make against 
the police officers in this matter. I see 
therefore no reason to suppose that what 
Mr. Lewis says in this matter is not correct 
and it therefore appears to me that he and 
not the applicant is the real informant 
within the meaning of 8. 107, Criminal 
P. C., in this matter and that therefore the 
Magistrate, for reasons different from those 
he gave, was not bound to adjourn pro. 
ceedings; but I should advise the learned 
Magistrate that if in future a doubt exists 
whether the applicant is or is not a party 
within the meaning of sub.s. (8) of S. 526, 
to err on the safe side and to grant the 
adjournment for otherwise he may find all 
the proceedings from the date of ^ refusal 
declared illegal: 29 Cal 211.^ 

So far as the transfer of cases is con. 
cerned however the powers of this Court 
are wide. The Court can of its own motion 
under sub.s. (8) transfer a ease; it can if it 

1. Buat Lall Ohowdliry v. Emperor, (1903) 39 
Oal 311=6 0 W 351. 


thinks proper, act upon the application ol 
a witness, and would certainly do so if it 
was satisfied that the process of the Court 
was being abused, that the proceedings were 
sham or bogus proceedings instituted or 
continued for some ulterior purpose, for a 
purpose not within the intention and pro- 
visions of the relevant Sections of the Code. 
And this indeed is the main argument of 
the learned advocate for the applicant. It 
was his argument that the City Magistrate 
was the mere tool of the District Magis. 
trate for the purpose of continuing proceed, 
ings against the applicant and others, which 
proceedings this Court had quashed. With 
the moral aspects of this problem I am not 
concerned. 1 am not prepared to permit 
this Court to be made a place for the 
exposition and furtherance of the doctrine 
and practices of those who are either for or 
against the Om Mandli and there is, in my 
opinion, no doubt that the learned advo. 
cate can find, in the mass of unnecessary 
detail the learned Magistrate has recorded 
in the evidence of the witnesses for the 
defence, material for the argument that the 
learned Magistrate did permit his Court to 
be made a place for attacks upon the Om 
Mandli. 

The learned advocate for the opponents 
argued that the Magistrate was bound to 
permit the accused to defend themselves 
and to justify their actions. Undoubtedly, 
the Magistrate was bound to allow the 
accused to defend themselves, but on the 
charge brought against them and to whioh 
they had to answer; but the Magistrate 
should not allow, for instance, an accused 
person charged with theft to bring evidence 
to justify his theft; that is a novel doctrine 
and a bad doctrine and will not be tolerated 
in the Courts of this Province. An accused 
can bring evidence to explain his motive 
and his actions; to show, for instance, he 
stole because he was starving, and to 
explain all the circumstances of his offence, 
so that the Court can come to a true and 
just decision. This is however a very dif.l 
ferent matter from permitting accused per. 
son or persons called upon to show causa 
why they should not be bound down; to 
justify their crimes or to justify the use ol 
force or violence unless, of course, they 
wish to take advantage of one of the exoep. 
tions to the general law, whioh is not here 
the case. And it is because I consider that 
the Magistrate in allowing the evidence 
regarding the practices and conduct of the 
Om Mandli to go on record was not per. 
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mitting and did not intend to permit bis 
Court to be used as a place whereby the 
opponents of the Om Mandli could give 
publicity and support for their case against 
the Om Mandli that I do not transfer this 
case. But it is obvious that if, as the 
learned advocate for the opponents says, 
that those called,upon to show cause were 
entitled to show that the Om Mandli was 
a bad institution, those responsible for that 
institution were entitled to show that it 
was a good institution, in common justice. 
This at once shows how necessary it is for 
a Magistrate in a case of this kind to remem. 
bar the true nature of the proceedings before 
him. These proceedings are proceedings for 
the preservation of the peace and not for 
the preservation of morals. 

The prosecution quite properly adduced 
the evidence of police officers which was 
relevant to this question of the preservation 
of the peace, and the burden lay upon the 
opponents or the accused, however they be 
called, to meet that evidence and the case 
therein against them. They do not meet 
this case by justifying their actions through 
witnesses or by inviting the Court to enter 
into a detailed inquiry as to the conduct of 
this institution or the doctrine or morals 
of its devotees. But for this, the opponents 
or their legal advisers are primarily to 
blame. The Magistrate was in a difficult 
position. If he had not allowed the oppo¬ 
nents or the accused full latitude to state 
their case, however misguided their case 
may be, it would be said that he had not 
been fair to them. Moreover, while it is 
easy for an Appellate Court to say that 
this or that evidence should not have been 
admitted on the record, it is nob so easy 
for a Magistrate who is recording the evi¬ 
dence constantly bo interrupt the advocate 
and shut out questions or answers the true 
purport or purpose of which may nob be 
clear until some time after the questions 
have been asked, answered and recorded. It 
is true the duty lies upon the Court to 
exclude evidence which is inadmissible in 
law but the fact that the Magistrate wrongly 
admits evidence, an error in law, is not of 
itself necessarily good ground to transfer a 
case. One argument at least of the learned 
advocate for the applicants was strangely 
inconsistent. He complained that none of 
the signatories of the petition to the Collec¬ 
tor of 22nd June 1938, not even Om Kadhe 
herself, whom he describes as the true 
complainant, was called as a witness for 
the prosecution; she was called as a wit¬ 


ness for the defence; but her position would 
have been no better, it would have been 
worse from his client’s point of view, if she 
had been called as a witness for the prose¬ 
cution, because the advocate for the oppo. 
nents would have then been entitled as of 
right to cross-examine her. As a witness 
for the defence she could only be cross, 
examined as a hostile witness with the per. 
mission of the Court. Therefore, it appears 
that what the learned advocate desires 
should have been done was done, if any¬ 
thing, to the advantage of his client. 

1 cannot therefore see that there is any 
justification for the transfer of this case 
from the Court of the City Magistrate at 
Hyderabad. Should the applicant wish to 
lead further evidence to rebut the evidence 
the Magistrate has permitted to go upon 
the record, that the institution of Om 
Mandli is a bad institution, he must, within 
reasonable limits, in common fairness per¬ 
mit her so to do, even if he has to call the 
witnesses as court witnesses, but no such 
request has been made or has been refused. 
But the fact that in common fairness he 
must now grant such a request, should it 
bo made, shows how necessary it was for 
him to bear in mind the true nature of 
these proceedings, and the limited extent 
to which evidence showing the motive or 
explaining the conduct of the opponents or 
the accused should have been allowed upon 
the record. The Magistrate will also bear 
in mind, when ho comes to write his order, 
that his Court is a Court of law and not of 
morals and that the matter before him is 
whether the accused should or should not 
be bound over to keep the peace or be of 
good behaviour within the terms of the 
notice under S. 112, Criminal P. C., issued 
on them and within the provisions of See. 
118 of the Code. I can see however no use- 
ful purpose, public or private, to be served 
by the transfer of this case. I cannot see 
any reasonable ground for apprehension on 
the part of the applicant that the Magis- 
trate will not deal fairly and honestly in 
his final order with the questions under 
the provisions- of the Criminal Procedure 
Code before him for his decision. Moreover, 
if this case is to be transferred it is to be 
transferred by this Court of its own motion. 
This I am not prepared to do. I am con¬ 
cerned now only with this question of 
transfer and nothing more. I dismiss this 
transfer application accordingly. 

N.S./R.K. Application dismissed* 
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Davis J. 0., Lobo and Weston JJ. 

Kishinchand Ohangomal and another — 

Applioants. 

V. 

Takhitram Tulsidas — Opponent. 

Civil Bevn. Applne. Nos. 12 and 47 of 
1937, Decided on 27th February 1939: 
Reference made by Davis J. G. and Dadiba 
C. Mehta J., D/. 24th May 1938. 

* (a) Civil P: C. (1908), Sch. 2, Para. 15 — 
Words “or being otherwise invalid’*—Scope — 
Court in considering objections to award under 
Para. 15 can consider objections to validity of 
reference — It makes no difference if in doing 
ao Judge must decide question affecting his 
own jurisdiction because his decision on ques¬ 
tion of jurisdiction will not be final z 15 8 L R 
J65—A I B 1922 Sind 1—65 J C 50, Overruled. 

There ie nothing in the words “or being other¬ 
wise invalid” themselves or in their context to 
limit their operation to cases where an award is 
invalid only on the ground of something done 
alter the reference and not before or in the refer¬ 
ence itself. The words “or being otherwise invalid” 
include within their meaning questions relating to 
the validity of a reference. Hence it is open to the 
trial Court in considering objections to an award 
under Para. 16 of Sch. 2 to consider and decide 
objections raised to the validity of the reference : 
AIR 1935 Rang 94 : AIR 1932 Lah 239 ; 
AIR 1937 All 65 (F B) ; AIR 1924 Bom 324 
and AIR 1930 Bom 431, Bel. on. [P 243 0 2] 

It makes no dlderence if thereby a Judge may 
find that his own order of reference is invalid or 
find that he must thereby reconsider any previous 
order he has passed on this question. It also makes 
BO diderence If thereby the Judge must decide 
questions which affect his own jurisdiction because 
bis decision on questions of jurisdiction will be 
subject to revision or appeal on the principle that 
a Court cannot be the final judge on the question 
of its own jurisdiction : A I R 1937 Sind 110, 
Bel. on; 15 SLR J65=A I R 1922 Sind 1=65 
Z O 60, Overruled. [P 244 C 2; P 245 0 1] 

(b) Civil P. C. (1908), S. 105 — Validity of 
order setting aside award can be attacked in 
appeal under Section 105. 

The validity or otherwise of an order setting 
aside an award affects the decision of the case as 
a simple question of jurisdiction would affect the 
decision of a case. Hence the validity of an order 
setting aside an award oan be attacked in appeal 
under the provisions of B. 105 \ A I R 1932 Bom 

632, BeU on. [P 246 0 ij 

• 

tit (c) Civil P. C. (1908), Scb. 2, Para. 15 * 
■and S. 115 — Order setting aside award under 
Parau 15 does not decide case within meaning 
•of Section 115. 

Whether an order does or does not decide a case 
■within the meaning of Bee. 116, Civil F. 0., must 
be considered in each case. An order of the Court 
getting aside an award under Para. 16 of Bob. 2, 
-01vllP.0.,and fixing the suit for finM bearing does 
«iot decide a case within the meaning of Sec. 116 ; 

1989 S/Sl db 82 


AIR 1936 Sind 206 and AIR 1988 Sind 76, Die¬ 
ting.: AIR 1938 All 657, Bel. on. [P 245 0 1, 2] 

D. N. O’Sullivan — for Applicant 

(Kishinchand Cbangomal). 

Dipohand Ohandumal — for Opponent. 

OPINION 

Davis J. C.—There are referred for our 
decision two questions:' 

(1) Whether an order of the Court setting aside 
an award under Para. 16 of Sob. 2, Civil P. 0., is 
an interlocutory order, or a ‘'case decided” within 
the meaning of Seotion 115, Civil P. C.; 

and 

(2) Whether it is open to the trial Court in 
considering objections to an award under Para. 15 
of the Schedule aforesaid to consider and decide 
objections raised to the validity of the reference. 

This reference to us arose out of a revi- 
sion application against an order of the 
First Class Subordinate Judge, Hyderabad, 
dated 2l8t November 1936, in which he 
set aside an award under Sch. 2, Civil P. C., 
on the ground that the reference itself was 
an invalid reference, and though upon our 
answer to the first question depends the 
fact whether this Court can under 8. 115, 
Civil P. G., consider at all an order setting 
aside an award as a "casa decided” within 
the meaning of Sec. 116, Civil P. C., it will 
be convenient to deal first with the second 
question which the learned advocate for 
the applicant asked leave at first to argue. 
Briefiy, the second question raised the 
issue whether the words *'or being other- 
wise invalid” enable the trial Court to 
consider and decide the question whether 
the reference itself made by its own order 
is valid or invalid. The learned advocate 
for the applicant argues that he cannot do 
so because Para. 15 of Sch. 2 refers only to 
what is done or happens after the reference 
itself, and that any question of the validity 
or invalidity of the reference is outside the 
scope of Para. 15 and oan be questioned only 
in revision to this Court Under S. 115, Civil 
P. C.; moreover, it involves a Judge in the 
decision of questions on which his own juris, 
diction is based and which indeed may 
involve him in the decision that an order 
of his own is bad. 

.The applicants’ case may be summarized 
in the argument that the words *'or being 
otherwise invalid” must be construed on 
the principle of ejusdem generis, and the 
learned^ advocate relies strongly on the 
ruling of the Calcutta High Court in 58 
Gal 628.^ There are, however, we think, 

1. Qolnur Blbi v. Abdae Bamad, (1981) 18 A 1 B 

Cal 211 = 180 10 209 = 68 Oal 628 = 36 

0 W N 238 = 63 0 L J 298. 
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not only leason and convenience but the 
preponderance of judicial opinion against 
him on the narrow construction of Para. 15 
for which be argues, quite apart from the 
very wide meaning of the words other¬ 
wise invalid” themselves. The learned 
advocate has particularly stressed the argu¬ 
ment that 29 Cal 167^ has been mis¬ 
understood, and that if rightly interpreted, 
this judgment of the Privy Council was 
intended to exclude not only from appeal 
but also from revision questions falling 
within the provisions of Para. 16 of Sch. 2, 
save so far as an appeal is provided for in 
Para. 16, and Para. 16 does not provide for 
an appeal against a decision on this ques- 
tion of the validity of a reference. 

In one way this argument is against him 
for ho himself comes to this Court in revi¬ 
sion against an order on this very question 
but he meets this objection by the argu- 
ment that as trial Court has no power to 
decide any question relating to the validity 
of a reference under Para. 15, a decision to 
this effect is outside the paragraph, and is 
clearly without jurisdiction, and an appli¬ 
cation under Sec. 115, Civil P. C., to this 
Court will therefore lie. The learned advo¬ 
cate also meets the objection that the trial 
Court cannot be expected to pass by all 
errors in the order of reference which may 
be brought to its notice, by the argument 
that all sufficient power to rectify an im¬ 
proper order of reference can be found in 
the provisions of Ss. 114 and 151, 0. P. C., 
and he refers to a passage in Mukerji J.’s 
judgment in 68 Cal 628,^ at p. 641, where 
the learned Judge points out two ways in 
which a bad order of reference may be 
rectiffed; it may be reviewed or revised. 

In 58 Cal 628,' the question before the 
Court was the question so frequently raised 
whether despite the provisions of Para, 16 
of Sch. 2, Civil P. 0.. an appeal will lie 
against a decree based on an award on the 
ground that the reference itself was invalid 
and in that case Hitter J. was of the opi¬ 
nion that an appeal would lie contrary, it 
would appear, and as Mukerji J. pointed 
out, to the decision of the Privy Council in 
29 Cal 167,^ and to his own opinion, and 
Mitter J. differed from Mukerji J. on that 
point so that the judgment has not the virtue 
of unanimity. Both learned Judges, however, 
were of the opinion that the words or 
being otherwise invalid” must be construed 

2. Ghulam Khan v. Muhammad Hasan, (1901) 
29 Cal 167 := 29 I A 61 = 26 P R 1902 = 6 
0 W N 226 = 8 Bar 164 (P 0). 


ejusdem generis and that this construction 
prevented the trial Court from considering, 
and deciding under Para. 15 questions- 
relating to the validity of the reference- 
which were not questions which could be 
argued or considered under that Paragraph. 
This judgment then, on which the learned 
advocate for the applicant so strongly 
relies, is not a very satisfactory judgment, 
and in 12 Bang 675® Page C. J. has dis¬ 
cussed at length the decisions of the Cal. 
cutta High Court on this question and 
pointed out that one Division Bench has 
differed from another Division Bench and 
in certain cases the same learned Judge has 
differed from himself. The case that the- 
words “or being otherwise invalid” are to 
be construed ejusdem generis and thus 
exclude from the jurisdiction of the Judge 
under Para. 15 any question of the validity 
of his reference is perhaps best set out in 
the words of Mukerji J. himself as fol¬ 
lows (page 640) ; 

The matter, upon which I most fully concur 
^itb my leatocd brother Mitter is the meanios* 
that be has placed upon the expression ^or being, 
otherwise invalid’ in cl. (0) of sub-para. (1) of 
Para. 16. He has held that the words must refer 
to invalidity of the kind referred to in the preoed- 
Ids sentences of the said clause. Whether the' 
decision of the Judicial Committee in 63 Cal 268 
=63 I A 1,^ inferentially supports this interpreta¬ 
tion or not, that interpretation, in my opinion, is 
the only Interpretation that the words bear. When 
the provision begins with the restrictive words, 
‘but no award shall be set aside except on one of 
the following grounds’ to hold that the words ‘or 
being otherwise invalid’ may let in any ground of 
invalidity, in my judgment, would be entirely 
wrong. I would, therefore, respectfully dis^t 
from such decisions as have taken a contrary view. 
A ground of objection, which challenges the vali¬ 
dity of the reference, is not a ground which may 
be put forward when under Para. 16 the Court is- 
asked to set aside an award; the objections to be 
taken at that stage are objections to the proceed¬ 
ings, as were had before the arbitrators. I am of 
opinion that the Legislature has deliberately res¬ 
tricted Para. 15 in this way, leaving it to the 
parties to challenge the reference, which is an 
order of the Court and not an act of the arbitrator, 
by appropriate prooeedix^s. It is true that those 
proceedings are not specifically defined in the 
Code, hut the fact that no appeal is allowed from- 
the decree by no means suggests that there are no 
other means available to an aggrieved party to get 
the order of reference quashed. Two such means 
may at once be pointed out, by way of an applica¬ 
tion for review and by way of revision. However 
reluctant Courts may have been in the past to re¬ 
sort to S. 622 of the ol d Code or S. 116 of the pre- 

3. U Sein Win v. Central Plumbing Co. Ltd., 

(1936) 22 A I R Rang 94 = 166-1 0 414 — 1» 

Rang 676. , 

4, Ram Pratap Ohamaiia v. Durga Prosad Oh^. 

maria, (1926) 12 A I R P 0 298 = 92 I O 

633 = 63 I A 1 = 63 Oal 268 (P 0). .c 
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sent one, they are gradually leaning to a more 
liberal view in matters of this kind : See 48 All 
306;^ 46 All 686 ;<) 86 Bom 105/ 49 Bom 685.^ It 
wonld bo remembered, however, that it has been 
observed by the Judicial Committee in the case of 
an award, to which finality must attach under the 
law, revision would be mote objectionable than 
an appeal, 29 Oal 167.^ Consequently, the revision 
should be asked for not of the arbitrator’s award 
but of the order of the Court. In Ohulam Ehan*3 
case^ the application was for revision of the award; 
that is why their Lordships said that, “In cases 
falling under Head 1 the agreement to refer and 
the application to the Court founded upon it must 
have the concurrence of all parties concerned and 
the actual reference is the order of the Court. So 
that no question can arise as to the regularity of 
proceedings up to that point.” I respectfully dis¬ 
agree with those cases, in which it has been sug¬ 
gested on the strength of the aforesaid observations 
that an order of reference is not open to revision.” 

These arguments and these conclusions 
are, it is argued by the applicant, support¬ 
ed by reference to the paragraphs of Sob. 2, 
for, from Para. 1 onwards they proceed in 
orderly sequence, so that by the time Para. 
15 is reached the question of the reference 
has long been passed, and what can then 
be considered are only questions relating 
to the proceedings after the reference and 
not before. But in our opinion the words 
“or being otherwise inyalid” must have 
some meaning, and whether they were 
added to Para. 15 to confirm the principle 
of finality explained by the Privy Council 
in 29 Gal 167^ or to supersede, as Mulla in 
his commentary on the Civil Procedure 
Code says, Calcutta and other decisions 
which allow an appeal from a decree based 
on an invalid award, the fact remains that 
they must have some purpose. It does 
appear however from the consideration of 
the case law on the subject, that they were 
added to exclude, inter alia, from Para. 16 
an appeal in a case where the validity of 
the reference was in question. Then clearly 
to be operative at all, they must have 
included within their meaning questions 
relating to the validity of a reference. 
Otherwise, these questions would not have 
been excluded from Para. 16, as was Intend, 
ed, by this addition to it. It is indeed diffi. 
cult to find words wider in their scope or 

6 . Eanhaiya Lai v. Jagannath Ferehad, (1921) 

8 A 1 B All 16=60 1 0 867=43 All 306=19 A 
L 7 83. 

6 . Gobind Biugh v. Bbirgu Nath Singh, (1924) 
11 A I B All 788=82 1 0 16=46 All 686=22 
A L 7 676. 

7. Merall Visram v. SheciS Dewji, (1911) 86 Bom 
106=131 0 687=18 Bom L B 1017. 

8 . Bhikalal Girdhardas v. Aoharatlal Lallubhai 
(1926) 12 A X B Bom 841 = 87 1 0 910 = 49 
Bom 686=27 Bom L B 428. 


meaning than these words "otherwise inva. 
lid,” and there is in oar opinion nothing in 
the words themselves or in their context to 
limit their operation to oases where an 
award is invalid only on the ground of some, 
thing done after the reference and not 
before or in the reference itself. Therefore, 
if the words “ or being otherwise invalid ” 
include within their meaning for one pur. 
pose questions relating to the validity of a 
reference, which we are of the opinion they 
do, so they include within their meaning 
these same questions for other purposes and 
generally, and the answer to the question, 
whether these words empower a Court to 
consider objections relating to the validity 
of a reference under Para. 15, must be in 
the affirmative. And this is the opinion of 
a preponderance of judicial authority. 


In 12 Bang 675® Page C. J., said at 
page 685: 

In 34 0 W N 8139 53 Oal 628» Mitter, J. 

(with whose opinion on this point Mukerji, J,, 
expressed concurrence) held that the words *or 
being otherwise invalid* in Para. 16 ( 1 ) (c) of 
Sch. 2 must be construed ejusdem generis with 
the two preceding grounds of invalidity set out 
in Para. 15 (1) (c). I am not confident, how. 
ever, that it could be held that these two grounds 
form a genus; but, be that as it may, in my opi¬ 
nion the contention that the words 'or being 
otherwise invalid’ must be treated as ejusdem 
generis with the two preceding grounds of invali- 
dity has been satisfactorily answered by Shadl 
Lai, 0, 7. in 13 Lah 628.1® To my mind, with 
all respect to the learned Judges who have taken 
the opposite view, it is clear beyond doubt or con¬ 
troversy that the Legislature by inserting the 
words 'or being otherwise invalid’ in Para. 16 (1) 
( 0 ) intended and provided that every ground upon 
which the validity of the award in law could be 
challenged should fall within the ambit of Para. 16 
(1) of Soh. 2 and could be relied on as a ground for 
setting aside the award; thus obviating the diffi¬ 
culty that bad arisen by reason of the ruling in 
29 Oa) 167,^ and the decisions in the earlier oases 
in wbioh it bad been held that an award could 
only be set aside upon the grounds speoifically set 
out in 8 . 621 of the Oode of 1882. 

In 13 Lah 528"“ Shadi Lai, 0. J., said at 
page 532: 

It is to be observed that, prior to the enactment 
of the Civil Procedure Oode of 1908, there was a 
divergence of judioial opinion on the question of 
whether an appeal would lie from a decree based 
upon an award, when the award itself is invalid. 
This controversy was however set at rest by the 
Code of 1908 which enlarged the scope of the 
grounds for setting aside the award by inserting 
the words ‘or being otherwise invalid* in Para. 16 
B uh-para. (I), ol. (p) of Soh. 2, Qtv il P. 0. The 

9. Durga Oharan Debnath y. Ganga Dhar Deb. 

nath, (1931) 18 A I B Oal 109=180 X 0187— 
34 0 WN 813. wio/ — 

10. Bala Bam Walalti Ram y. Bansi Lai Jasean 
Nath, (1939) 19 A X B Lah 239=186 10 11 = 
18 Lah 628=88 P L B 168. 
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award can now be challenged, not only on account 
of irregularities in the procedure of the arbitrator, 
but also on the ground that it was made by a per* 
Bon who had not been properly appointed to act as 
arbitrator. This amendment of the law shows that 
the Legislature intended that all objections to the 
award should bo determined by tho Court which 
made the reference, and that, if that Court over¬ 
rules the objections, including the one impeach¬ 
ing its validity, the decree based upon such award 
should not be open to an appeal. The learned 
Judges of the Calcutta High Court however res- 
-trict the Bcope of the words ‘being otherwise In* 
valid’ by applying the doctrine of ejusdem generis, 
and bold that tho invalidity of a reference is not 
an objection ejusdem generis with those specifical¬ 
ly mentioned in cl. (c), and cannot therefore be 
made a ground of attack under that clause. It is 
evidently assumed that the invalidity of reference 
can be raised independently of any provision in 
the Schedule, and that the decision of the Court 
upon it can be attacked on appeal. 

It must be remembered that their Lordships of 
the Privy Council made it clear in their judgment 
ia 29 Gal 167,2 that no appeal lay against a decree 
passed in accordance with an award made in the 
course of litigation, and they emphasized the prin¬ 
ciple of hnality attaching to such decree. It was 
after that pronouncement that the Civil Proce* 
dure Code of 1908 was enacted, and the addition 
made to Para. 15, sub-para. (1), cl. (o), was inten¬ 
ded to give finality to a decree based upon an 
award, irrespective of the nature of the objections 
advanced against the award. It was accordingly 
provided that all objections should be urged before 
the Court dealing with the award, and that its 
decision thereupon should not be challenged in 
appeal. An objection to the validity of an award 
includes an objection impeaching the reference 
upon which he award is founded, and the latter 
objection comes within the purview of ol. (o). 
There is no cogent reason for distinguishing the 
one from the other, for the purpose of finality 
attaching to the decision of the Court upon the 
objeotions. 

The doctrine of ejusdem generis cannot, in my 
opinion, be invoked to restrict the full and natu¬ 
ral meaning of the phrase ‘or being otheryrfs© in¬ 
valid.’ Ordinarily, a general word receives its 
natural meaning, but a general word, which fol¬ 
lows particular and specific words of the same 
nature as itself, may take its meaning from them 
and may bo presumed to be restricted to the same 
genus as those words. It is however clear that 
this rule of construction is used only for the pur¬ 
pose of ascertaining the intention of the Legisla¬ 
ture, and, as observed by Maxwell in his book on 
the Interpretation of Statutes, Edn. 7, at p. 288 
the restricted meaning which primarily attaches 
to the general word in such circi^mstances is rejec¬ 
ted when there are adequate grounds to show that 
it has not been used in the limited order of ideas 
to which its predecessors belong. If it can be 
seen from a wider inspection of the scope of the 
legislation that the general words, notwithstand¬ 
ing that they follow particular words, are never¬ 
theless to be construed generally, effect must be 
given to the intention of the Legislature as gather¬ 
ed from the ‘larger survey.* Now, the .history of 
the law on the subject of appeal in cases of arbi¬ 
tration under the supervision of-the Court points 
to the conclusion that the Legislature intended to 
give finality to the decision of the trial Court on 
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all objections to the award, and to restrict the 
appeal to the solitary case in which the decree is 
at variance, or not in accordance, with the award, 
and, even then to confine its scope to that part of 
the decree which differs from the award. 

This is also the view taken by a Fall 
Bench of the Allahabad High Court in 
I L E (1937) All 317.^^ It is pointed out 
to us that on this question the Full Bench 
relied upon the decision of another Full 
Bench in 36 All 69'^ and that decision is 
itself based upon a misreading of the Privy 
Council judgment in 29 Oal 167,^ and that 
the emphasis by the Judicial Committee 
upon the necessity of finality in awards 
would operate to exclude from, rather than 
include in. Para. 15 questions relating to 
the validity of a reference, hut, as we have 
already pointed out, the words '*or being 
otherwise invalid'* were intended to include 
in Para. 15. so as to exclude from Para. 16, 
questions relating to the validity of a re- 
ference. Therefore such questions fall, in 
our opinion, despite the rule of ejusdem 
generis, within the provisions of Para. 15. 
To the same effect are the decisions of the 
Bombay High Court in 26 Bom L R171^* 
and 32 Bom h B 389.^* 

We think, then, that the second question 
must be answered in the affirmative, and 
we think it makes no difference if thereby 
a Judge may find that his own order of 
reference is invalid or find that he must 
thereby reconsider any previous order he 
has passed on this question. We also think 
it makes no difference if thereby the Judge 
must decide questions which affect his own 
jariadiotioD because his decision on ques¬ 
tions of jurisdiction will he subject to re- 
vision or appeal on the principle laid 
down in 31 8 L K 55,'^ at page 65, namely 
that a Court cannot be the final judge on 
the question of its own. jurisdiction. We 
therefore differ from the finding in 15 
SLR 165,^® that the decision of a Judge 
on the question of the validity of a refer¬ 
ence, involving as it does the question of 

11. Mariam Bibi v. Amna Bibi, (1937) 24 A I R 
All 65 = 167 I 0 99 = III R (1937) All 317 = 
1936 A L J 1333 (P B). 

12. Lutawan V. Laohiya, (l914)T A I R All 446= 

, 21 I 0 989=36 All 69=12 A L J 67 (P B). 

13. Mahomed Valli Asmal v. Yalli Asmal, (1994) 
HAIR Bom 324=79 I 0 723=26 Bom L R 

, 171 . ^ 

14. Baoji Narainji v. Batansi ^anji, (1930) 17 

AIR Bom 431=126 I 0 306=64 Bom 696= 
32 Bom L B 389. 

16. Rochanbai Udhomal v. Motumal Shewaraxn, 
(1937) 24 A I R Sind 110 = 169 10 623 = 31 
• S L R 66. ■ , 

16. Emnabai Hassan v. Fakir Mahammad, (1993) 
9 A I R Sind 1=66 1 0 60=15 S L B 166. 
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his own jariediotioD, even though only in. 
direotly is final, and to that extent we 
think the judgment of Baymond A. J. G., 
with ail respect, is wrong. 

We have then to consider the first ques¬ 
tion referred to us, and that as applied to 
the facts of this case is whether the order 
of a Judge, as in this case, setting aside an 
award and fixing the suit for final hearing, 
decided a case within the provisions of 
Sec. 115, Civil P. G., so as to attract its 
application, and our opinion is that it did 
not. It is said that this Court has in two 
decided oases, one reported in A I B 1936 
Sind 205,^^ and the other in 32 S L B 
703,^^ in cases analogous to this, decided 
that the orders in those cases are "decided 
oases” within the meaniug of Sec. 115, 
Civil P. C., and that revision lay, but those 
oases are clearly distinguishable from this. 

In the one case the rights of the parties 
had been concluded by an ex parte decree 
which was set aside by au order, while in 
the other case the order was made under 
the Arbitration Act, the provisions of 
which differ materially from the provi¬ 
sions of 8eh. 2. It is however diflBcult to 
say what case the order of the Subordinate 
Judge in the case before us now decides. It 
does not decide the rights between the par- 
ties because these are to be decided in the 
suit, nor is its decision not subject to 
appeal, because we are of the opinion that, 
as held in 34 Bom L B 376,*® the validity 
of such an order can be attacked in appeal 
under the provisions of 8. 105, Civil P. C. 
It is argued that the validity or otherwise 
of an order setting aside an award does not 
affect the decision of the case within the 
meaning of 3. 105, but we think it as 
clearly affects the decision of the case as a 
simple question of jurisdiction would affect 
the decision of a case; and it could not 
reasonably be contended that an appeal 
would not lie against a decree on the ques¬ 
tion as to the jurisdiction of the Court or 
the validity of an order in the exercise of 
that jurisdiction because an appeal on a 
question of jurisdiction is not an appeal on 
the merits of the case and does nob affect 
the decision of the case within the mean. 

17. IndO'PereUn Trading Oo. v. Parmanand Har- 
namaing (firm), (1936) 23 A IR Sind 206= 
166 I 0 611. 

16. Zenab Sakhio v. Muhammad Haji Allandino, 
(1938) 26 A 1 R Sind 76=171 I 0 672=32 
BLR 703. 

19. Naaarwanjl Hormnsji v. Jamshetjl Naoroji,. 
(1992) 19 A 1 R Bom 232=188 1 0 216=81 
Bom L R 876. 
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ing of S. 105, Civil P. 0. As was pointed 
out in 32 S L B 703,*® where the ruling in 
24 S L B 277^® was considered and es. 
plained, whether an order does or does not 
decide a case within the meaning of 8.115, 
Civil P. G., must be considered in each 
case, and there is no anomaly in holding 
that an order directing an award to be filed 
does decide a case within the meaning of 
8. 115, Civil P. C., while an order setting 
aside an award and referring the parties 
back to the suit does not so decide a case. 
Beference may also be made to the case in 
I L B (1938) All 805,^* which decides that) 
an order setting aside an award does not 
decide a case within the provisions of Sec. 
115, Civil P. C. 

Our opinion therefore is that the answer 
to the first question is that an order of 
the Court setting aside an award nnder 
Para. 15 of Sch. 2, Civil P. C. does not 
decide a case within the meaning of S. 115,1 
Civil P. C. 

D.S./r.K. Answer accordingly. 

20. Khudabuz t. Paujo, (1930) 17 A 1 B Sind 265 

=127 I 0 673=24 S L R 277 (P B). 

21. Gobind Das y. Indrawati, (1936) 26 A I R All 
557=177 I 0 981=1 L R (1938) All 805= 
1936 A L J 813 (F B). 
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Bachraj Factories Ltd. — Plaintiffs. 

V. 

Bombay Telephone Co. Ltd. — 

Defendants. 

Suit No. 20 of 1938, Decided on 30th 
May 1939. 

(a) Evidence Act (1872), S. 106 — Initru* 
ment hired by person being in his exclusive 
possession—Instrument damaged — Onus is on 
him to prove that it was case of ordinsjry wear 
and tear and not of carelessness. 

Where an instrument hired by a person was fon 
all practical purposes In his ezolusive possession, it 
is for him to explain how it came to be damaged. 

It is for him to establish that it was a case of 
ordinary wear and tear and not of carelessness or 
negligence in any degree. [P 247 0 2} 

^ (b) Evidence — Expert evidence — Tele¬ 
phony is science or art — Evidence on mattera 
visarding telephony of witnesses holding dip¬ 
loma m telephony and engineering is not 
only relevant as expert evidence but is also of 
great weight. 

Telephony is a science or art and the wit- 
nasBM’ knowledge of the telephone and of engi¬ 
neering generally places them in a special position 
and makes them competent to express an opinion 
upon articles and matters which are largely in use 
in the department of the telephone and of engi¬ 
neering generally. The evidence of these witnesses 
is relevant) and admissible as opinion of experts 
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and the expert evidence of these witnesses is en* 
titled to very considerable weight if they hold 
diploma in telephony and engineering and also 
have great experience. [P 2i8 C 2] 

Khanchand Gopaldaa —for Plaintiffs. 

Pahlaj'sing B. Advani — for Defendants. 

Judgment. — The facts leading up to 
this litigation are these. The plaintiffs are 
subscribers of the Bombay Telephone Co. 
Ltd., at Karachi. On 24th August 1936, 
by an agreement, Ex. 6 in the case, they 
hired from the defendants the use of a pri. 
vate telephone circuit between the office 
of Messrs. Bachraj Factories Ltd,, on Serai 
Road and their Broker’s room No. 55 in the 
Karachi Indian Merchants’ Association 
building for a sum of Rs. 210 per year. On 
20th April 1937 by an agreement, Ex. 7 
the plaintiffs hired from the defendants one 
telephone instrument at the office of the 
plaintiffs connected with the defendant 
company’s local exchange system for a sum 
of Rs. 280 per year. This connexion had 
two extensions. It appears that in Decem¬ 
ber 1937 an Inspector of the defendants on 
his inspection rounds noticed that some 
parts of the instruments hired by the plain, 
tiffs were damaged. The Inspector made a 
report and as a result on 25th December 
1937 the defendants wrote to the plaintiffs 
the letter Ex. 11. They refer to the re¬ 
ceiver caps, mouthpiece and cradle as being 
broken, they state that the costs of replace, 
ment will be Rs. 9-8-0 and they request 
that a form which had been enclosed with 
their letter be signed by the plaintiffs and 
returned. Ex. 11 was followed up on 4th 
January 1938 by Ex. 12. In this letter the 
defendants refer to Ex. 11 and forward a 
fresh form with particulars of damages to 
be signed and duly returned by the plain¬ 
tiffs with a remittance within 48 hours. 
The plaintiffs replied to Ex. 12 on 5th 
January 1938 by their letter Ex. 13. In 
this they raised two points: (1) that the 
damage referred to by the defendants was 
trivial and due to normal wear and tear, 
and secondly, that they were under no obli- 
gation to pay for repairs during the term of 
their agreement; if they were liable at all 
they would be liable on termination cf the 
agreement and hence they were prepared 
to make a deposit of Rs. 9-8-0 against 
their liability, if any, on the termination 
of the agreement. 

On 10th January the defendants replied 
to Ex. 13 by their letter Ex. 14. They 
contend in this letter that the subscriber is 
bound to pay for the cost of replacements 


and payment cannot be deferred till the 
telephone is given up. They further contend 
that the entire apparatus supplied is the 
property of the defendants including the 
broken parts thereof. This letter evoked a 
reply from the plaintiffs on 12th January 
which is Ex. 15. The plaintiffs in this 
letter reiterated even more forcibly than 
they previously had what they considered 
their legal position in the matter. The 
reply to Ex. 15 is not on the record but 
Ex. 17 is a letter dated 18th January 1938 
from the plaintiffs to the defendants in 
which they definitely decline to comply 
with the requirements of the defendants. 
On 25th January 1938, the defendants 
wrote to the plaintiffs a letter which is 
Ex. 18. After again requiring the plaintiffs 
to comply with their requirements and 
return the form sent with their letter of 
4th January duly signed with the neces¬ 
sary remittance within 48 hours they 
conclude: “failing which we shall reluc¬ 
tantly be compelled to disconnect your 
line." The plaintiffs replied by filing the 
present suit on 28th January 1938. Their 
main contentions are set out in paras. 8 to 
10 of their plaint thus : 

Para. 8. *— It is submitted that the plaintiffs 
have been taking reasonable oare of the telephone 
hired to them and that no loss or injury had been 
caused to it by oarelees use or negligence on the 
part of the plaintiffs or their servants during the 
time it has remained with them. 

Para. 9. — Further it is submitted that in any 
case no immediate necessity had arisen for repairs 
much less replacements of the said parts or any 
of them. 

Para. 10. — Therefore it is submitted that the 
defendants had no right to call upon the plaintiffs 
either to execute the said agreement or to pay the 
said sum of Rs. 9*8.0 and the plaintiffs rightly 
declined to do so. 

Paragraph 17 is the prayer clause in the 

plaint and reads thus : 

Para. 17.—The plaintiffs pray for a declaration 
as set out in para. 14 above and for an injunotion 
prohibiting the defendants and their agents from 
disconnecting the plaintiffs* line and doing any 
other act depriving the plaintiffs of the right to 
receive calls from and to make calls on the other 
subscribers during the term of the contract in suit 
and/or any other further relief that the Honour¬ 
able Oourt shall deem fit and costs of the suit. 

The defendants have filed a long written 
statement. It is unnecessary to refer to all 
its details; it is a mere reiteration of the 
position taken up by them in the corres¬ 
pondence to which I have referred above. 
The following issues were framed by the 
Oourt on 8th July 1938 : 

(1) Did the plaintiffs hire from the defendants 
also the telephone circuit and instrument referred 
to in paras. 1 and 2 of the W. B. ? 
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(9) On I what terms were the instruments in 
suit hired ? 

(3) Was any of the instruments broken ordamag* 
ed during the time they remained with the plain* 
tiffs ? If so what were the instruments and what 
was breakage or damage ? 

(4) Was the said breakage or damage not due to 
the carelessness or negligence in handling the said 
instruments by the plaintiffs or their servants or 
other persons permitted by them to use the same ? 

(6) (a) Were the plaintiSs bound to maintain the 
instruments at all times in the same condition in 
which they were given to them ? 

(b) Is a breach of such alleged obligation con¬ 
tinuous until repairs or replacements take place ? 

(6) Were the defendants entitled to forthwith 
replace the parts alleged to be broken or damaged 
and charge the plaintifis for the same ? 

(7) Were the defendants entitled to call upon 
the plaintiffs to execute the agreements to pay or 
to pay Bs. 9*8>0 for replacing the said parts ? 

(8) Was there on the part of the plaintiffs any 
breach of the hire agreements such as is alleged 
by the defendants ? 

(9) Were and are the defendants entitled to dis* 

• connect the plaintiffs ? 

(10) Are the plaintiffs entitled to the reliefs 
claimed by them or any of them, and if so in what 
terms ? 

(11) General (with special reference to costs). 

Some of the issues cover points which 
are now no longer in dispute between the 
.parties and some of the issues overlap. 
I will however deal with them seriatim. 
Issue 1 : Did the plaintiffs hire from the 
defendants also the telephone circuit and 
instrument referred to in paras. 1 and 2 
of the W. S. ? There is no dispute on this 
point. I therefore answer this issue in the 
affirmative. Issue 2 : On what terms were 
the instruments in suit hired ? Fxs. 6 and 
7 are the written agreements between the 
parties. It is not the case of either side 
that there were any terms of hiring out. 
side the agreements Exs. 6 and 7. Issuers : 
'Was any of the instruments broken or 
damaged during the time they remained 
with the plaintiffs ? If so, what were the 
instruments and what was breakage or 
damage ? The answer to this issue is to be 
found in the evidence of Mr. Tancred, the 
manager of the defendant.firm at Karachi; 
(Ex. 22). He states : 

The followlog damage has been caused to the 
plaintiffs' instruments with which this suit is 
•oonoerned : 

(a) The private line standard pedestal instru* 
ment has the earcap broken (Ex. 19); 

(b) The switch board of telephone No. 2246 has 
the earoap broken (Ex. 36); 

(o) Extension No. 1 connected to the switch 
(ward band miorotelephone instrument has the 
■ihoutbpiece chipped and the cradle fixed part 
Chipped (Ex. 10). The dispute between the plain* 
tiffs and the defendants refers to the above. 

ExhibitB 19, 26 and 10 are before the 
Court and there is no dispute that these 


instruments are damaged in the manner 
specified by Mr. Tanored. Issue 4 : Was 
the said breakage or damage not due to 
carelessness or negligence in handling the 
said instruments by the plaintiffs or their 
servants or other persons permitted by 
them to use the same? Now though at 
first the learned advocate for the plaintiffs 
was inclined to urge and did in fact urge 
that the damage to Exs. 19, 26 and 10 
could only be attributed to ordinary wear 
and tear he was constrained ultimately to 
concede that the damage to the instruments 
Exs. 19 and 26 could not fairly be attri¬ 
buted to wear and tear and must neces- 
sarily therefore be attributed to some degree 
of carelessness or negligence. The learned 
advocate however urged very strongly that 
so far as the instrument, Ex. 10 was con. 
cerned this was clearly a case of ordinary 
wear and tear and such damage as was 
visible could not possibly be attributed to 
carelessness or negligence. The case on this 
issue therefore may well be confined to 
Ex. 10 though the evidence on the point 
covers also the damage to the instruments 
Exs. 19 and 26. In my opinion the burden 
of proof on this issue is on the plaintiffs. 
The instrument Ex. 10 was in the exclusive 
possession of the plaintiffs and not only so 
but it might almost be said that it was in 
the exclusive possession of Lalji Mabrotra 
(Ex. 8), the manager of the plaintiffs, 
because the instrument was in his office room 
on his office table and he has deposed that 
so long as he was in the office, Ex. 10 was 
not used by any other member of his office. 
Sec. 106, Evidence Act, provides: "Where 
any fact is especially within the knowledge 
of any person, the burden of proving that 
fact is upon him.*' 

When the instrument, Ex. 10 was for all 
practical purposes in tbe exclusive posses* 
sioD of Mr. Lalji Mabrotra the managing 
partner of tbe plaintiffs, I think there can 
be no doubt that it was for him to explain 
how the mouthpiece and cradle of the 
instrument Ex. 10 came to be damaged. It 
was for him to establish that it was a case 
of ordinary wear and tear and not of care. 
lessnesB or negligence in any degree. Bat 
all that Mr. Lalji has said on this point is 
in these words : "The cradle of Ex. 10 has 
a chip off it. I cannot say when it got 
chipped or how.’* He makes no reference 
whatever to the damage to the month- 
piece. On the other hand, there is definite 
evidence led by the defendants that the 
damage to Ex. 10 as well as the damage to 
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Exs. 19 and 26 cannot be attributed to 
wear and tear and can only be attributed 
to carelessoesa or negligence in some degree. 
Mr. Tancred (Ex. 22) states : 

The damage I have specified above is in my 
opinioD not occasioned by wear and tear. It is the 
result of careless use or negligence. 

Mr. Humphrey (Ex. 3l), the manager of 
Cable and Wireless Ltd., states : 

In my opinion parts of instruments made of 
bakelite would not break by ordinary normal use. 
1 am shown the damaged parts of Ezs. 10, 19, 26 
and 27. The damage is not due to ordinary wear 
and tear. 

Omeshankar (Ex. 36) is a Subdiyisional 
Officer in the Telegraphic Department. He 
states : 

Bakelite parts of instruments do not break in 
normal use. I am shown the damaged parts in 
Ezs. 10. 19, 26 and 27. The damage is not the 
result of normal use. It is not ordinary wear and 
tear. 

The learned advocate for the plaintiffs 
has contended that this evidence of Mr. 
Tancred, Mr. Humphrey and Mr. Omeshan¬ 
kar is evidence of opinion ; that they are 
not experts in any sense of the word so far 
as the broken parts of these instruments 
are concerned; that their evidence is either 
irrelevant or in any case even if it be rele. 
vant is worth little. As to the relevancy 
and admissibility of the evidence of these 
witnesses on the point in question I feel 
no doubt. In Ameer All’s Evidence Act, 
Edn. 9 at pp. 446-447 the following pas¬ 
sage occurs under the beading ^'Subjects of 
expert testimony” : 

The subjects of ezpert testimony mentioned by 
the Section are foreign law, science, art, and the 
identity of handwriting. The words'science or art’, 
if interpreted in a narrow sense, would ezclude 
matters upon which ezpert testimony is admis* 
sible both in England and America, such as ques* 
tions relating to trades and handicrafts. But it is 
apprehended that these words are to be broadly 
construed, the term‘spienoe’ not being limited to 
the higher sciences and the term ‘art’ not being 
limited to the fine arts but having its original 
sense of handicraft, trade, profession and skill in 
work, which, with the advance of culture, has 
been carried beyond the sphere of the common 
pursuits of life into that of ’artistio* and ‘sctenti- 
f c’ action. In some cases it may be difficult to 
determine whether the particular question be one 
of a scientific nature or not, and consequently, 
whether skilled witnesses may or may not pass 
their opinions upon it. The following test may be 
applied: Is the subject.matter of inquiry such that 
inexperienced persons are unlikely to prove capable 
of forming a correct judgment upon it without the 
assistance of experts ? I^es it so far partake of the 
character of a science or are as to require a course 
of previous habit or study in order to obtain a 
competent knowledge of its nature or is it one 
which doe^ not require such habit or study. 

To my mind the witnesses, Messrs. Tan- 


cred, Humphrey and in a lesser degree Mr.i 
Omeshankar, are experts because telephony 
is a science or art and the witnesses’ know- 
ledge of the telephone and of engineering 
generally places them in a special position 
and makes them competent to express an 
opinion upon articles and matters which 
are largely in use in the department of the 
telephone and of engineering generally. 
But not only am I of the opinion that the 
evidence of these witnesses is relevant and 
admissible as opinion of experts, but it 
seems to me that the expert evidence of 
these witnesses is entitled to very consider- 
able weight. Mr. Tancred has been several 
years in the employ of the defendant firm 
in Bombay and Karachi. He is an Asso. 
ciate Member of the Institute of Electrical 
Engineers of London and bolds a diploma 
from the City and Guilds in automatic tele¬ 
phony. He was employed as an Engineer 
in Liverpool in a telephone company in 
the Installation and Designs Departments 
and has had 17 years’ experience as an 
Electrical Engineer dealing with telephones. 
Mr. Humphrey (Ex, 31) holds no engineer¬ 
ing degree but be has been trained as an 
engineer and has been practising as one 
for many years. Omeshankar (Ex. 36) is a 
B. Sc. and a Civil Engineer of Eoorkie 
and has been in the Telegraph Department 
dealing with the telephone system of that 
department for four years. I cannot con. 
ceive how it can be argued with any force 
that the opinions of three persons like Mr. 
Tancred, Mr. Humphrey and Mr. Ome. 
Shankar is evidence of little value when 
they depose that in their opinion and from 
their experience the damage to the instru¬ 
ments Exs. 19, 26 and 10 could not be the 
result of wear and tear but is necessarily 
the result of carelessness or negligence in 
some degree. 

The learned advocate for the plaintiffs 
next contended that bakelite parts are 
naturally brittle and liable to chip off and 
break when brought into even ordinary 
contact with other substances. The learn, 
ed advocate even faintly suggested that the 
defendant, company had deliberately intro, 
duced the use of parts made of this brittle 
composition with the object of making 
money out of their subscribers. This-latter 
suggestion however is not based on any 
evidence in the case and 1 think it is suffi¬ 
ciently met by the evidence of Mr. Tancred 
who states: 

We make no profit in replacing parts of' instru¬ 
ments. We charge only for latour plus' ooafe of 
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material.... Damaged parts of instruments re¬ 
moved by us are destroyed. 

There is also the evidence of Mr. Bhara- 
oha (Bx. 82), the Internal Auditor of the 
defendant oompany, who came from Bom. 
bay to give evidence in the case. He states: 
"Damaged parts are brought back to the 
office and destroyed. The oompany buys 
instruments and parts thereof.” 

The argument as to bakelite parts being 
brittle and liable to break in ordinary wear 
and tear advanced by the learned advocate 
for the plaintiffs was based on Exs. 23 and 
24 in the case. Beferring to Ex. 24 the 
learned advocate pointed out that in the 
year 1937 in Karachi the defendants had 
1967 instruments on hire, and that in that 
same year subscribers paid a sum of Bupees 
782.12-0 for replacements. He then refer¬ 
red to Ex. 23 and reading Ex. 23 with Ex. 
24 argued that this amount of Bs. 782-12-0 
paid for replacements by subscribers of the 
defendant-company in Karachi in the year 
1937 was for replacements which cost not 
more than Be. 1-8-0 each and hence a sum 
of Bs. 782-12-0 represented about 500 re¬ 
placements in the course of a year. If in 
regard to 1967 instruments, argues the 
learned advocate, 600 replacements took 
place in the course of a year, surely the 
damage which was replaced could not be 
attributed to anything but ordinary wear 
and tear and the brittle nature of the parts 
of instruments made of bakelite. This argu¬ 
ment however to my mind is fallacious. 
There is in the first place no connexion 
between Exs. 23 and 24: In the second 
place there is nothing in Ex. 24 or in any 
other evidence recorded in the case to show 
for what replacements the sum of Bupees 
782.12-0 was paid by subscribers in the 
year 1937. 

There is nothing further to show in 
respect of how many instruments these 
replacements were paid for, and lastly there 
is nothing whatever to show that the sum 
of Bupees 782.12.0 is made up wholly or 
largely by replacements costing Be. 1-8.0 
each. Exs. 23 and 24 were put in by the 
witness, Mr. Tancred for entirely different 
purposes and purposes which were uncon. 
nected and any argument therefore based 
on the combination of these two exhibits 
is liable to be fallacious. But the argument 
of the learned advocate for the plaintiffs 
outs both ways. It might equally well be 
argued that the fact that 500 replacements 
had to be made in regard to the instru¬ 
ments in use in Karachi during the year 


Sind 249 

1937 is an indication that negligence and 
carelessness is the order of the day among 
subscribers of the defendants. But there is 
further evidence on the record that tele, 
phone instruments if used in a normal way 
cannot be damaged in the way that Exs.- 
19, 26 and 10 have been damaged by ordi. 
nary wear and tear. Ex. 34, Fernandes, 
is the telephone clerk of the Bombay 
Steam Navigation Go. Ltd. He has been in 
charge of the telephone from 1920. He 
deposes that since 1920 no part of his 
instrument had been replaced. Ex. 35, 
Menezes, the Superintendent Accountant 
of David Sassoon Co. Ltd., states that bis 
office has been a subscriber of the defen. 
dant.company since 1904 and that be has 
been in the office of David Sassoon & Co. 
in the Accounts Department for 35 years. 
He states that no part of their telephone 
instrument has had to be repaired in all 
these years. Though he is not in charge 
of the telephone he has stated that as the 
accountant he would come to know if the 
office paid anything for breakage or damage 
to the telephone. Mr. Humphrey, Ex. 31 
states : 

My company Ib a subscriber of the defendants. I 
came to Earaobi in December 1985. We are using 
both the standard pedestal type and the band 
microphone instrument. In our private system we 
have a band microphone instrument. In my time 
we have had no occasion to purchase parts of in¬ 
struments. We have had no instance of chipping 
or breaking in the band microphone instrument. 

The evidence of these witnesses is not at 
all difficult to understand. The use of the 
telephone to a man who oontinually uses it 
becomes second nature just as riding a bicy. 
cle or driving a motor becomes by constant 
practice almost second nature. It can well be* 
understood then that in using a telephone 
in the normal manner it is impossible to- 
find damage and breakage such as is evi¬ 
dent in Exs. 19, 26 and 10. In each case ae 
is clear from the evidence of Mr. Hum. 
phrey (Ex. 31), the damage is due to a blow 
i. e. the damaged part coming into forcible 
contact with something else. He states : 

The damage to the cradle of Ez. 10 may be due 
to a blow from the hand-set. The damage to the 
mouthpiece of Ez. 10 is also due to a blow from 
something. The damage to Ezs. 26 and 27 is ez- 
tensive and must be due to a very heavy blow or 
impact with some object. 

In re-examination he has stated : " Im. 
pact or blows cannot occur in normal ban. 
dling.” I am therefore of the opinion that 
the answer to issue 4 must be that the 
breakage or damage to the instruments 
Ezs. 19, 26 and 10 is doe to carelessness or 



250 Sind Bachraj Factories v. Bombay Telephone Co. (Lobo Jj A. I. R. 


negligence in handling the instruments by 
the plaintiffs or other persons using the 
instruments with the permission of the 
plaintiffs. 

Issue 5(A).—Were the plaintiffs bound to 
maintain the instruments at all times in 
the same condition in which they were 
given to them? (B) Is a breach of such 
alleged obligation continuous until repairs 
or replacements take place? 

As to (A) there is no dispute. Even the 
learned advocate for the plaintiffs has con¬ 
ceded that the plaintiffs were bound to take 
ordinary care of the instruments given to 
them for hire and to return them in the 
condition in which they had been so given 
at the termination of the agreement subject 
to ordinary wear and tear. Part (B) of the 
issue is to my mind unintelligible and in 
any case needs no answer as it has not been 
pressed by either side. 

Issue 6. —• Were the defendants entitled 
to forthwith replace the parts alleged to be 
broken or damaged and charge the plain, 
tiffs for the same? 

The answer to this issue is simplified to a 
very large extent by my finding on Issue 4. 
This point is entirely covered by the con¬ 
ditions of the agreements, Exs. 6 and 7. 
Conditions 4 and 7 in Ex. 6 are for all 
practical purposes identical with conditions 
5 and 8 in Ex. 7. It will be sufficient there, 
fore to quote conditions 4 and 7 in Ex. 6. 
Condition 4 reads thus: 

The subscriber shall conform to all the rulesand 
regulations of the company for the time being in 
force, and shall be responsible for loss of or any 
damage to the company’s apparatus from the time 
of delivery to him to the time of re-delivery to or 
removal by the company. In the event of theappa- 
ratus being lost or destroyed by fire or otherwise, 
the subscriber shall pay to the company. . . . The 
subscriber shall grant to the company, access to bis 
premises at all reasonable times for the inspection, 
repair and removal of the apparatus, and shall sur¬ 
render the same in good order and condition at the 
expiration or sooner determination of the hiring 
contract. 

Condition 7 reads thus: 

The subscriber shall pay the prescribed rental 
for any additional apparatus which may be sup¬ 
plied to him and for the cost of all removals, and 
for such repairs and replacements to both the ori¬ 
ginal and any additional apparatus as may be ren¬ 
dered necessary by careless use or negligence on the 
part of himself or his servants. 

It seems to me that these two condi¬ 
tions must be read together and if so read 
their meaning is plain and simple. In res¬ 
pect of instruments hired to a subscriber he 
is bound to surrender the same at the ex¬ 
piry of bis contract in good order and con. 
ditioD. During the continuance of the 


contract of hire the subscriber is to give to 
the company access to his premises for in- 
spection, repairs and removal of the appa- 
ratus. Not only is the subscriber bound at 
the termination of his contract to surren¬ 
der the instruments hired to him in good 
order and condition but if during the pen¬ 
dency of his contract damage is caused to 
any instrument and is caused by careless 
use or negligence the subscriber is liable to 
pay for replacement of the damaged instru¬ 
ment or part thereof. This is my interpre¬ 
tation of conditions 4 and 7 in Exs. 6, 5 
and 8 in Ex. 7; and if this interpretation is 
correct, then, on my finding on Issue 4 that 
the damage to Exs. 19, 26 and 10 was the 
result of carelessness or negligence on the 
part of the plaintiffs or those to whom 
they permitted use of the instruments, the 
defendants were entitled to forthwith re¬ 
place the parts damaged and to charge the 
plaintiffs for the same, and this is exactly 
what was done or sought to be done. But 
not only is the case of the defendants on 
this point supported by a reading of the 
clauses in Exs. 6 and 7 to which I have re¬ 
ferred above, but it is argued for the defen¬ 
dants and with considerable force that the 
replacing of broken parts of instruments 
during the continuance of a contract of hire 
is one of the roles and regulations of the 
company; and under condition 4 in Ex. 6 
and condition 6 in Ex. 7 the subscriber has 
contracted to conform to all the rules and 
regulations of the company. That it is a 
rule or regulation of the company to replace 
immediately broken parts at the cost of the 
subscriber if the damage is attributable to 
carelessness or negligence is established by 
the evidence of some of the witnesses exa¬ 
mined for the defendants. (After stating 
some evidence on this point the judgment 
proceeded further.) This evidence to my 
mind establishes that it has been the prac¬ 
tice and that it is the rule or regulation of 
the company to replace forthwith during 
the oontinuanoe of the agreement of hire 
any part of instruments which have been 
damaged by carelessness and negligence on 
the part of the subscriber and the replace¬ 
ment is at the cost of the subscriber. My 
answer therefore to Issue 6 is that the 
defendants were entitled forthwith to re¬ 
place the broken and damaged parts and to 
charge the plaintiffs for the same. 

Issue 7 : Were the defendants entitled to 
call upon the plaintiffs to execute the 
agreements to pay or to pay Rs. 9*8.0 for 
replacing the said parts ? 
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As a separate issue this was unneoessary. 
It is merely a part of the procedure con. 
neoted with the wording of condition 7. 1 
answer issue 7 in the afOirmative. 

Issue 8 : Was there on the part of the 
plaintiffs any breach of the hire agreements 
as is alleged by the defendants ? 

In so far as the plaintiffs refused to 
allow the defendants to replace the broken 
parts and in so far as they refused to pay 
for the replacements the plaintiffs commit, 
ted a breach of the agreements, Exs. 6 and 7. 

Issue 9 : Were and are the defendants 
entitled to disconnect the plaintiffs ? 

My answer to this issue is in the affirma¬ 
tive for, condition 3 of Ex. 6 and condition 
4 of Ex. 7 provides : 

If the subscription or any other charge or sum 
payable by the subscriber bo the company either 
•under the contract or in respect of any other 
account, matter or thing relating to or in con¬ 
nexion with the apparatus leased under this con- 
tract or its installation or any other telephone 
service, remains unpaid for 48 hours after becom¬ 
ing due . . . the company shall be entitled at any 
time thereafter on giving notice to the subscriber 
to disconnect the subscriber .... 

Issue 10 : Are the plaintiffs entitled to 
the reliefs claimed by them, or any of them, 
and if so, in what terms ? 

For the reasons which I have given in 
this judgment I hold that the plaintiffs are 
not entitled to any of the reliefs they have 
claimed. 

Issue 11: General, with special reference 
to costs. The plaintiffs’ suit must therefore 
be dismissed with costs. Out of the amount 
of Es. 9-8.0 deposited by the plaintiffs in 
Court a sum of Es. 8.8.0 may be paid to 
the defendants. 

D.S./r.K. Suit dismissed. 
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Pavis J. C. and Weston J. 

Premgir Chatagir and another — 

Defendants — Appellants. 

V. 

Wawa Communityt Karachi and others 

Plaintiffs — Eespondents. 

First Appeal No. 38 of 1936, Decided on 
^3rd November 1938, against judgment and 
decree passed by Haveliwala, Addl. J. C., 
Sind, D/- 2nd June 1936, 

(a) Decree — CompromiM decree by mother 
en behelf of minon •>- Mmore on attaining 
majority not ining to set it aside within time 
■cannot challenge its validity and binding force. 

Though a decree can be set aside like other 
eontraots on the ground of fraud, yet, in Its nature, 
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it differs from a contract between two parties, 
which has not been impressed with the seal of the 
Court. So impressed, it becomes a Sovereign order 
and cannot be ignored. Hence where a compromise 
decree has been entered into by mother on behalf 
of minors, and the minors have not sued to set it 
aside within the time allowed after their minority, 
they cannot question its validity and binding force: 
AIR 1926 Sind 15, Bel. on. [P 262 0 1. 2] 

(b) Matter and servant—Managers of temple, 
by agreement, given discretion to dismiss pujari 
—They can dismiss pujari without bearing him 
and without giving reasons provided they act 
fairly and honestly in exercise of their discretion. 

Where by an agreement the managers of a 
temple have been given power to dismiss pujari of 
the temple in their discretion, the managers can 
dispense with the services of the pujari without 
bearing the pujari and without giving reasons for 
doing so. The pujari cannot complain that he has 
not been heard or misconduct has not been proved 
to the satisfaction of the Court. The managers 
may have good reason for their action and yet not 
be able to call witnesses or prove their case. They 
must however act fairly and honestly and not 
corruptly in the exercise of their discretion: (1874) 
18 Bq 28; (1845) 6Q B682 and AIR 1921 Sind 
106, Rel. on. [P 263 0 2] 

Kimatrai Bhojraj — for Appellants. 

Sunderdas Jethanand— for Respondents. 

Davis J« C. —This is an appeal from the 
judgment of Haveliwala A. J. C. sitting in 
District Court jurisdiction decreeing the 
plaintiffs' suit for possession of the suit 
property, a temple and connected buildings, 
and for an injunction restraining the defen¬ 
dants from interfering with the worship at 
the temple and from receiving offerings and 
decreeing mesne profits and directing an 
account. The plaintiffs claim and, indeed, 
are duly found to be representatives of the 
Wawa community at Karachi, sweetmeat 
sellers, with a right to appoint the wor¬ 
shippers and manage the affairs of a temple 
known as 8itla Mata in the Garden Quarter 
at Karachi, and they claim lawfully to have 
terminated the services of the defendants 
as pujaris or worshippers. The defendants, 
on the other band, claim to be the heredi¬ 
tary worshippers of the temple, that they 
are not bound by a compromise decree 
entered into in 1910 by their mother on 
their behalf when they were minors, and 
that, in any case, their services were not 
lawfully terminated by the plaintiffs or 
duly appointed representatives of the Wawa 
community. 

Only two points were argued before us in 
appeal, and, indeed, they appear to be the 
only two arguable points. For instance, it 
is clear that this is not a suit to which 
S. 92, Civil P. 0., applies. The property is 
not a public charitable or religious trust, 
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and it is a suit to eject trespassers, and it 
■was not argued before us that the suit is 
bad because of the want of sanction ; bub 
it is argued, firstly, that the defendants 
are not bound by the compromise decree, 
Ex. 12, and that in defence they can show 
that they are not bound; and, secondly, 
even if they are bound, then their services 
have not been lawfully terminated under 
the agreement. Now, it appears, there has 
been for long trouble between the Wawa 
community and these pujaris at this temple 
and as long ago as October 1901, Chhatagir, 
the then pujari, entered into an agreement 
with the managers of the community 
whereby he agreed to be of good behaviour 
and to render himself liable bo eviction if 
he were not. The deed is called a trust deed, 
but this is clearly a misnomer. Some years 
after Chhatagir regretted this agreement, 
and he filed Suit No. 333 of 1910 for a 
declaration of his proprietary rights or in 
the alternative for a declaration that he 
and his chelas were hereditary pujaris of 
the temple, but during the pendency of the 
suit he died and it was continued by his 
widow Umibai, mother of the minors Prem- 
gir and Keshowgir, the present defendants. 

Now, this compromise. Ex. 22, has been 
made a decree of the Court and is not a 
nullity. The appellants did not sue to set 
it aside within the time allowed after their 
minority or at all, and we do not think 
they can question its validity and binding 
force in their defence in these proceedings. 
It is argued that as a contract embodied in 
a decree, like any other contract, it can be 
set aside on the ground of fraud or other 
grounds, so in defence its nullity can be 
pleaded to defeat the plaintiffs' claim, but 
though a decree can be set aside like other 
contracts on the ground of fraud, yet, in its 
nature, it differs from a contract between 
two parties, which has not been impressed 
with the seal of the Court. So impressed, it 
becomes a Sovereign order and cannot be 
ignored. In a case of this Court, AIR 1926 
Sind 15,^ Kennedy J, C. dealing with an 
award filed in Court and which bad not 
been set aside in a suit said : 

But assazniDg thd faota to be stated and assum* 
ing that by a proper proceeding it would have been 
possible for Pevandbai to have obtained rescission 
of the award and a declaration that the award was 
not binding on any of the parties to the reference, 
the question still remains whether she is entitled 
to proceed with her suit on the basis that she need 
take no notice of the award. We are of the opinion 

1. Pevandbai y. Thaoomal Panjoomal, (1926) 13 
A 1 B Sind 16=68 I 0 744. 
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that she cannot. It is no doubt well established 
that in a case of a conveyance or an instrument no 
one is bound to sue to rescind a void conveyance 
or instrument although he may, if so advised, do 
so. Thus a minor who has alienated his property is 
not bound to bring an action for the rescission of 
the deed or conveyance. He may proceed to deal' 
with his property as if the conveyance which issU' 
actual nullity had never existed. But however true 
this may be, as regards conveyance and other in* 
struments executed by private parties, there is no 
warrant for the doctrine that an order of a Court 
having jurisdiction can be treated as a nullity 
without the formal order of the Court which pas* 
sed the decree or of some superior Court. 

And : 

But where there is a tribunal having jurisdiotioa 
and there are parties over whom that jurisdiction 
is exercised and the Court has issued its decree, it 
is not open to anybody to treat that decree as a 
nullity. On the contrary, it must be taken, until 
it is set aside by due course of law, to be valid be¬ 
ing in effect the command of the sovereign power 
which regulates the relation of the parties to the 
litigation and to the others. 

With respect, we think that that judgment 
correctly states the law, and we do not 
think the defendants can plead that the 
consent decree lawfully entered into on their 
behalf, and which is still in force, does not 
bind them. We would add however that we 
agree with the learned Judge that there 
was nothing improper in any way with this 
compromise which was sanctioned by the 
Conrt, we have no doubt, in the true inte¬ 
rests of the minors, by an order, Ex. 21, 
dated 26th April 1912, almost a month 
after the compromise was signed. The ap¬ 
pellants must fail on this point. The next 
point taken is that assuming the appellants' 
are bound by the compromise, the terms of 
the agreement were not faithfully carried 
out by the managers of the Wawa commu¬ 
nity. It is said that before the appellants- 
were dismissed, there should have been an. 
inquiry by impartial men, and in this case' 
there has been no such inquiry, one of the^ 
two Judges, Pahlajrai, in particular, having, 
sworn an affidavit in the suit brought in 
1929 to the effect that the appellants are- 
guilty of misconduct, and reliance is placed 
particularly on the case in (1874) 18 Eq 28,* 
but that case does not help the appellants 
much, for in refusing leave to amend, tho 

Vice-Chancellor said (p. 87): 

It is impossible for this Court, when Parliament 
has put it so absolutely in the power of the govern¬ 
ing body, to interfere. I repeat that acootding to 
the construction of the Act of Parliament, my opi¬ 
nion is, that every head master of a public school, 
that is, of the great public schools — for I believe 
every one of them is subject to this Act (FnbUo 

2. Hayman v. Governors of Bugby School, (187^ 
10 Bq 28=43 L J Ch 834 = 30 L T 217 — 22 
W E 587. 
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Schools iob, 1868, SI and 32 Viot, c. 118) — that 
every head master is as much at the mercy of the 
governing body as a coachman is at the mercy of 
his master, and can be dismissed with or without 
reason; they are not obliged to give any reason 
whatever, and the Court must presume that they 
exercise their discretion properly, unless the con¬ 
trary can be distinctly shown. 

It is true that the position of Dr. Hay. 
man in that case was governed by an Act 
of 1868 by which he held o£6ce at the 
pleasure of the governing body and was 
consequently liable to be dismissed without 
notice and without any reason being as- 
signed, the probable intention of the Legis. 
lature being to avoid contests in the Courts, 
yet it is clear that the power of dismissal 
without bearing and without reasons given, 
may in certain oases be exercised, the only 
condition being that the power must be 
fairly and honestly exercised. In (1845) 6 
Q B 682,® in which the governing body, 
incorporated by Queen Elizabeth, had a 
power of dismissal for any just cause, it 
was bold by the Queen's Bench and the 
Court of Exchequer, affirming their judg. 
ment, that by the terms of the Charter the 
governors might in their discretion remove 
a master without summons or hearing and 
although no charge against him had been 
exhibited or made. The judgment of the 
Court of Queen’s Bench was delivered by 
Lord Denman. Lord Denman there says: 
(page 695) 

‘They’—that is the governing body—‘are bound 
to remove any master whom according to their 
eonnd discretion they think unfit and improper for 
the office; and as that discretion may possibly be 
well exercised for defects of various kinds, not 
amounting to misconduct, so there may be mis- 
conduct incapable of proof by witnesses, but fully 
known to the governors themselves, on which they 
could not abstain from exercising tbeir power of 
removing the master without tbe abandonment of 
their duty.’ Then he stated that a bye*law had 
been passed, and they held that to be invalid. Then 
Lord Denman further says : But they might be 
reasonably satisfied of tbe trnth of the charges, 
without possessing any means of proving them by 
evidence; and even if they had no charge before 
them, they might still in the exercise of their die. 
oretion remove him from reasbnable cause. Tbe 
proseoutor “the prosecutor of course here was the 
school master”—has denied the charges and the 
trial, but he does not deny the exercjse of discre. 
tion, which might have been disproved, in fact, as 
by showing that malioions feelings against the 
master were indulged by tbe governors, or that 
they had some interest to serve in promoting 
another to his place. Tbe allegation of removal in 
the exercise of discretion, is an independent alle. 
gation which tbe proseoutor does not deny, though 
It is aooompanied with reasons whloh on the trial 

disproved. Bat the powers of the goteiuors so 

8 . y. Darlington School, (1846) 6 Q B 682 s 
14DJQB67. 


to remove justifies tbeir so doing; and it is not to 
be restricted by any opinion which we may form 
of tbe reasons on which they may have been 
induced to exert It. 

If therefore the agreement of 1910 gives 
tbe managers power to dismiss in their dis¬ 
cretion, tbe appellants cannot complain 
that they have not been heard or miscon. 
duct has nob been proved to tbe satisfaction 
of tbe Court. Now the terms of the agree, 
ment give the managers of the community 
as represented by Matanomal and Mulchand 
or those nomioated to succeed them after 
their death wide powers. Paras. 7 and 8 of 
the agreement are as follows: 

7. That if at any time tbe plaintifis commit 
any act of misconduct or mismanagement in the 
opinion of Matanomal Oevanmal, defendant 1, and 
Mulchand Assoomal, defendant 2, or if at any time 
tbe plaintifis become in the opinion of the afore¬ 
said defendants Matanomal and Mulchand for any 
reasons whatever, which they will not be bound to 
disclose, unfit or incapable of acting as managers 
or servants of the temple, the defendants shall be 
entitled to turn them out from the temple pre¬ 
mises and every portion of the aforesaid plot and 
dispense with their services and the plaintifis shall 
have absolutely no right to oppose and shall have 
no right to question the validity and propriety of 
the dismissal. 

8 . That in the event of death of any or either of 
the aforesaid defendants, i. e. Matanomal and 
Mulchand, their place would be taken by any other 
person of the defendants’ community as is from 
time to time nominated by the defendants' com¬ 
munity for the above purpose. 

It appears then that Matanomal and 
Mulchand were given power to dismiss the 
plaintiffs in their discretion; they need nob 
give reasons for much the same cause that 
governors of a school need not give reasons 
when they dismiss the head master; they 
may have good reason for their action and 
yet nob be able to call witnesses or prove 
their case; they must act however fairly 
and honestly and not corruptly. There is 
in this case no doubt that Messrs. Mul. 
chand and Pahlajrai were duly appointed 
in place of Messrs Matanomal and Mul. 
chand in a meeting of tbe community on 7th 
April 1934. They gave the appellants every 
opportunity of being heard, though they 
need not have done so under the terms of 
the agreement, and the appellants refused, 
without good cause, to avail themselves of 
the opportunity and these two gentlemen 
gave it as their opinion that the appellants 
were unfit to continue as pujaris of the 
temple and notice to quit was accordingly 
given. But, it is said, that Mr. Pahlajrai 
could nob have given an honest or unbiased 
opinion because he had. in proceedings in 
Court in a suit in 1929, the predecessor to 
this suit, which was withdrawn with leave 
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fco bring a fresh suit, sworn an affidavit to 
the effect that the appellants were guilty of 
misconduct and that in (1847) 11 Jur 421,* 
the Vice-Chancellor had held that an in¬ 
quiry was vitiated by the fact that three 
members of the governing body had already 
in writing expressed their belief in the 
guilt of the school master and he left the 
governing body to reconsider the matter, in 
the meantime granting an injunction. But 
the same three trustees with another 
trustee, who it appears was also adverse to 
the master, sat again, and again came to 
the same conclusion, and the learned Judge 
let the governing body then have its way; 
and it is clear that if in cases of this kind 
the expression of a previous unfavourable 
opinion is to disqualify, it might be difficult 
for these domestic tribunals to carry out 
their duties. 

It was a mere accident that the suit of 
1929 had to be withdrawn, and that this 
particular defence was open to the appel¬ 
lants. Unless the community had good 
reason for believing the pujaris guilty of 
misconduct, they would never have brought 
the suit in 1929, no affidavits would have 
been sworn in that suit nor would this suit 
have been necessary. The decision to dis- 
miss the appellants was only taken as the 
result of inquiry and opinions formed from 
that inquiry, and it appears to ns to matter 
not whether those qualified to dismiss did 
or did not express their opinion before 
notice was given. It is necessary only that 
the opinion should be fairly and honestly 
formed and the power of dismissal fairly 

and honestly exercised : ^ 

All that he can ask the Court in cases of this 
character is whether the act of the defendant was 
an honest and bona fide exercise of their powers 
under ol. 11 of the agreement: 17 8 Ii R 9® at 
page 14. 

In our opinion, Messrs Mulchand and 
Pahlajrai exercised their discretion and 
their powers fairly and honestly and the 
services of the appellants were lawfully 
terminated and they must go. There re¬ 
mains however the question of mesne pro¬ 
fits and accounting to the receiver, but the 
respondents do not wish to press the appel¬ 
lants hardly, and their learned advocate 
stated in Court that he would agree that 
the decree be varied so that no order as to 
mesne profits or accounts would be made, 
and the order of the learned Judge will be 
varied accordingly. Otherwise, the order of 

4. In re Fcemington School, (1847) 11 Jar 421. 

5. L. Collins v. Charles Booth & Go. Ltd., (1921) 

8 A I R Bind 106=80 1 0 966=17 S L R 9. 
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the trial Court is affirmed, and the appeal 
dismissed with costs. 

d.S./r.K. Decree varied, 
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Davis J. C. and Weston J. 

Shivkumar Badhakishindas-^Plaintiff 

— Appellant. 

V. 

North British Mercantile Insurance Co, 
— Defendants — Respondents. 

First Appeal No. 36 of 1936, Decided on 
23rd December 1938, against judgment and 
decree of Rupchand Bilaram A. J. C., Sind, 
Iteported in A I It 1936 Sind 2-22. 

Insurance—Avoidance of contract—Fraud— 
What amounts to—Wilful omission of matenal 
facts in the insurance proposal and declaration 
amounts to fraud smd company can avoid the 
contract. 

In a proposal for insurance utmost degree of 
good faith is required. Where the insured in reply 
to the questions of the insurance company during 
the courseof inquiry into his proposal withholds the 
facts that his proposal has been accepted by another 
company on epecial conditions and that he has 
got himself insured for Rupees 15,000 in another 
company, and deliberately gives false replies, such 
withholding of material information is wilful and 
in the nature of fraud and the company is entitled 
to avoid the contract J (1879) 11 Oh 363^ Bel, on, 

[P 266 0 2 ; P 266 C 2] 

Dipohand Ohandumal — for Appellant. 

D. M. O’Sullivan — for Bespondents. 

Weston J. —This appeal arises on a suit 
filed by present appellant to recover a sum 
of Rs. 5000 with interest being the amount 
claimed due from the defendant insurance 
company on a policy of insurance on the life 
of the deceased father of the plaintiff. The 
policy was effected in March 1930 and 
plaintiff’s father died on lOth May 1931. 
A number of defences to the suit were 
raised. Among these it was urged that the 
contract between the defendant company 
and deceased was void because of omissions 
and mis-statements made by the deceased 
in his answers to the questions on the pro¬ 
posal form. Some of these mis-statements 
refer to inquiries as to the medical atten¬ 
dant of the deceased and the times when 
ho received medical attention; others refer 
to information asked for regarding existing 
insurance effected by the deceased with 
other companies, or regarding proposals 
for life assurance which might have b^n 
made by deceased with other companies. 
It was claimed by the defendant compai^ 
that although in the proposal form daceasw 
admitted that his life had been proposed 
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for iDBuranoe with two oompanies, the 
Bharat Insurance Company and the Brit- 
tania Company in the years 1928 and 1929, 
he gave a negative reply to the question : 

Has a proposal on your life ever been 
dropped or withdrawn or accepted by any 
office at an extra premium or on special 
terms? If so, state when, and the name 
of the office or offices”; while in fact the 
Bharat Company bad accepted his proposal 
only on special conditions. It is not dis. 
puted that the deceased's proposal with 
the Bharat Company had been accepted by 
that company only on special conditions 
and that actually deceased did not pursue 
the matter further and no policy was taken 
out by him. It was further pleaded by the 
defendant company that the deceased had 
concealed altogether the fact that in Febru¬ 
ary 1929 and in August 1929 he had taken 
out two assurances on bis life each for an 
amount of Bs. 5000 with the Bombay Life 
Assurance Co. Ltd. It appears that both 
the present defendant company and the 
Bombay Life Assurance Co. Ltd., resisted 
the claims made in respect of the three 
insurance policies taken out by deceased 
and that three suits were filed by the pre¬ 
sent appellant to recover on these three 
policies. These three suits were tried to- 
gether and disposed of by one judgment. 
The learned Judge decided all three suits 
against the plaintiff. Appeals against the 
Bombay Life Assurance Co. Ltd., Suits 
Nos. 80 and 81 of 1933, have not been 
filed. Para. 1 of the policy issued by the 
defendant company states as follows : 

The said proposal and declaration shall be the 
basis of this contract. It being nevertheless herebj 
expressly declared that neither error in nor omis* 
sion from such proposal and declaration not wilfnl 
and in the nature of fraud shall render this policy 
void. 

Much of the earlier part of the learned 
Judge’s judgment is taken up with consider, 
ations of the general principles of good faith 
applicable to contracts of insurance and 
these considerations arose more particularly 
in the suits against the Bombay Life Assur. 
ance Co. Ltd., the policies issued by which 
did not contain the proviso appearing in 
the policy issued by the present defendant 
as set out above. In the second part of 
his judgment, the learned trial Judge deals 
more particularly with the present case 
and remarks that the terms of the policy 
throw upon the defendant company the 
burden of proving that the errors and omis¬ 
sions on which their defence is based ware 
both wilful and in the nature of a fraud/ 


He accepts the case of defendant that the 
failure to disclose that the proposal to the 
Bharat Company was not accepted by that 
company except on special terms was a 
fact material to the proposal made to the 
present defendant company; that if the 
defendant company had been aware that 
the proposal had been accepted by another 
company only on special terms, they would 
have had reason for hesitation or further 
inquiry before accepting the life of the 
deceased as a first class life. He also accepts 
that the failure by the assured to disclose 
the fact that he had obtained two policies 
on his life from the Bombay Life Assurance 
Company is enough to vitiate the policy 
with the present defendant company, and 
holds that the failure to disclose these 
material facts was wilful and in the nature 
of fraud. 

The learned advocate for the defendant 
company has represented before us that he 
is prepared to support the findings of the 
learned trial Judge not only on the points 
decided in his favour but on points relating 
to non-disclosure of illness and medical 
attention which have been decided against 
him. But as in our opinion the findings set 
out in the preceding paragraph are clearly 
correct and are fatal to the suit and to the 
appeal, it is not necessary for us to consi. 
der any further defences set up by defen¬ 
dant to the suit. It is well.settled, and it 
is not disputed before us, that in proposals 
for insurance the utmost degree of good 
faith is required. If the proponent oonoealsi 
anything which he knows to bo material 
it is a fraud {see remarks in Dalglish v, 
Jarvie^ quoted by Jessel M. B. in (1879) 

11 Ch D 363 at p, 368.) In this case, 
(London Assurance v. Mansel^)^ it was 
held that the failure by a party to dis¬ 
close the fact that ho had made proposals 
to several other insurance offices, which 
proposals had been declined, was a material 
fact entitling the plaintiff insurance com. 
pany to withdraw their acceptance of the 
proposal made by that party. 

We think there can be no doubt that the 
withholding by deceased in the present case 
of the fact that his proposal to the Bharat 
Company had been accepted only on special 
terms was material, lb is equally clear that 
the withholding of the fact that he had 
recently e ffected two insuran ces of his life 

1. (1861) 2 Mao & G 231 = 2 H & Tw 4ST = Qn 
L 7 Oh 476=14 Jar 946. 

Asauranoe v. Manael, (1879) 11 Oh 
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■with the Bombay Assurance Company -was 
material. Deceased at the time of his pro¬ 
posal to the defendant company was not a 
young man. He was 43 years of age and 
until a year or two earlier does not appear 
to have attempted to insure his life. The 
Branch Manager of the defendant company 
has stated in his evidence that if in a short 
period a person is found to have insured 
himself heavily, this is a circumsbanca 
■which puts an insurance company on its 
guard and causes it to make inquiries as to 
the health, general habits and antecedents 
of the proponent. We have no doubt that 
this is correct. The only question remain, 
ing therefore, is whether this withholding 
■of information in respect of these two 
matters was wilful on the part of the 
deceased. In respect of the information 
relating to the Bharat Company it is urged 
that deceased did disclose that he had 
made a proposal to this company, that the 
defendant company could have obtained all 
the information by inquiry and that the 
omission of further information was nob 
wilful, particularly as deceased is said to 
have been illiterate. 

Deceased was a merchant of Shikarpur 

and it is urged on behalf of 
life insurance to an amount of Es. ID.UUU 
was nob excessive having regard to his 
position. We are nob prepared to^ assume 
that a man of this position was ignorant 
and unable to understand the meaning ot 

the questions in the proposal 
meaning of the replies entered, it is said, 
by the defendant company s canvasser. It 
is nob suggested that this canvasser s^- 

pressed information 8;^®“ *’7, 

Lve no hesitation m holding tbat the 
answers represent statements made dell- 
herabelv by a man who had full knowledge 
of the questions he was required to 
When he replied in the negative to the 
question “Has a proposal on yonr life ever 
been dropped or withdrawn or accepted by 
any office at an extra premium or on special 
terms” his answer was false, and, in out 
op\Xu. it was deliberately false. The 
suggestion that “accepted” was understood 
to relate only to policies actually taken out 
is absurd, and in any case an omission 
to disclose information, the materiality of 
which deceased was in doubt, would be 

In respect of the insurancq effected witn 
the Bombay Assurance Company the case 
is even stronger. No mention of these in¬ 
surances was made in answer to the ques- 


A. 1. B. 

tion: “Has your life ever in the past been 
proposed for assurance, either formally or 
informally, at this or any other office ? If 
so, state where and to which office or 
offices ? ” In our opinion, the omission 
could nob have been other than deliberate. 
We think therefore that the defendant 
company proved wilful omission of mate¬ 
rial facts in the proposal and declaration. 
On the principle set out in (1879) 11 Gh 

363^ at p. 368, such wilful omission must 
be held to be in thq nature of fraud. The 
defendant company therefore is entitled to 
avoid the contract. The appeal fails and is' 
dismissed with costs. No order is neces¬ 
sary on the cross.obiections filed by the 
defendant company, by which no relief is 
sought. 


s.q./r.k. 


Appeal dismissed.^ 
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Lobo, J. 

Dalmia Cement Ltd. —Plaintiffs. 

V. 

« 

Naraindas Anandji Bechar — 

Defendant. 

Suit No. 25 of 1939, Decided on 20bh 
February 1939. 

(a) Civil P. C. (1908). O. 39, R. 2—Suit lor 

declaration and injunclion—Teroporary injunc¬ 
tion will be granted if prima facie ca«e i« made 
out and balance of convenience ii on aide or 
party asking such injunction. 

Where in a suit for a declaration and injunotlon 
it is alleged that the defendant accompanied by 
some person armed with lathis is trespassing on 
the plaintifi’s land and staging demonstrations 
thereon which ate calculated to overawe and m- 
timidate the plaintlS and his workmen, temporary 
injunction under O. 89, R. 2 if prayed for, will be 
granted if plaintiff has made out a ptlma facie case 
and the balance of convenience is on his side. 

[P 267 0 2; P 268 0 2] 

(b) Trade Unions Act (1926), S. 18-Scope. 

Section 18 does not afiord immunity to a trade 
union or to an officer thereof for an act of deU- 
berate trespass. ® 

(c) Trespass—Lawful entry—Burden of proof 
—Employees housed by employer in houses built 
on his land for convenience of trade ere mere 
licensees-Stranger entering upon such UnO 
without employer’s permission must prove WM 
bis entry was justified. 

If employees are housed by the employer for 
convenience of his trade in the houses bnUt on htf 
own land, the relation between the employer 
employees is not that of landlord and te^nt. iw 
employees are mere licensees of the “J 

the entire land would bedeemedtobeinocoupatUn 
Of the employer. If therefore a stranger 
such land without the permission and agal^ « 
wishes of the employer, the burden of proving 
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his entry on suob land was lawfully justified, lies 
on him ; (1861) 128 R R €81; (1818) 106 E R 174 
and (1860) 122 R R 746, Rel. on, [F 268 0 1] 

D. N. O’Sullivan —for Plaintiffs. 

Brikishindaa H. Lulla —for Defendant. 

Order.—This is a suit for a declaration 
and injunction and along with the plaint 
the plaintiffs applied under O. 39» B. 2, 
Civil P. C., for a temporary injunction. On 
27th January, I granted the prayer for 
interim injunction and issued notices to the 
defendant. It is this matter which is before 
me for disposal now. A brief statement of 
the facts will sufifice. The plaintiffs are the 
Dalmia Cement Ltd., a large industrial con- 
cern which recently acquired an extensive 
piece of land near Drigh Boad where they 
set up and completed a cement factory as 
recently as July 1938. The plaintiffs employ 
a very large number of mechanics, labourers 
and workmen, a good proportion of these 
are provided with quarters near the factory 
on the plaintiffs’ land. In January 1938, it 
is alleged by the plaintiffs, a Trade Union 
was formed by the men employed in their 
factory which was registered under the 
Trade Unions Act as the ‘Cement Factory 
Workers’ Union’ and Mr. B. K. Sidhwa, 
M. L. A., was elected President thereof. The 
plaintiffs allege that in or about September 

1938, the defendant Naraindas Anandji 
Beobar resenting this establishment of a 
Labour Union otherwise than under his 
leadership started a campaign the object of 
which was to destroy the union under the 
leadership of Mr. E. M. Sidhwa and estab. 
lish one under his own leadership. That on 
22nd December 1938, owing to the defen. 
dant’s activities in this regard, the plaintiffs 
informed the defendant that he was not to 
enter the plaintiffs’ premises. It is alleged 
that for some time, in faot, till 19th January 

1939, the defendant created no trouble, but 
it is the plaintiffs’ case that from 19th 
January 1939 the defendant from day to 
day with an ever increasing body of men 
armed with lathis began to trespass on the 
plaintiffs' land and stage demonstrations 
thereon calculated to overawe and intimi¬ 
date the plaintiffs and their workmen, that 
for these activities the defendant chose the 
hour of 7-30 A. M. which was the time 
when the plaintiffs’ workmen came to their 
work either from outside or from their 
lodgings in the plaintiffs' property. 

No written statement has yet been filed 
by the defendant but his defence has been 
set out In great detail in his counter affida. 
vit. It is the defendant's case that be is 

1989 6/88 & 84 • 
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the President of the Karachi Factories 
Workers’ Union, the President of the Sind 
Provincial Trade Union Congress, and the 
representative of labour on the Sind Pro¬ 
vincial Legislative Assembly ; that it is 
his business in life to protect the interests 
of labour, that the labourers employed by 
the plaintiffs were subjected to considerable 
hardships and disadvantages, that over 400 
of them had joined his Union and that in 
going to the premises of the plaintiffs he 
was doing so for an entirely peaceful pur. 
pose in the interest of labour and in the 
interest of the employees of the plaintiffs. 
The 400 of the labourers who were members 
of his Union had invited him to their quar. 
ters and it was for the purpose of meeting 
them that he went to the plaintiffs’ pro. 
perty. He admits that because obstruction 
had been caused to him in these peaceful 
activities he had been obliged to take with 
him "an increasingly large number of mem¬ 
bers" of his Union; but there had been no 
demonstrations, there had been no force or 
violence or show thereof, he and his men had 
never gone anywhere near the factory and 
works, everything was peaceful and legiti- 
mate. The plaintiffs’ suit was for trespass, 
there could be no case of trespass when the 
defendant was there on the invitation of 
the workmen of the plaintiffs’ tenants on 
the plaintiffs' property; the suit was clearly 
barred by Sec. 18, Trade Unions Act, 16 
of 1926. 1 have heard the learned advo. 
cates for the plaintiffs and the defendant and 
have come to the conclusion that the rule 
issued by me must be made absolute. In 
granting or refusing a temporary injunction 
in such a suit the Courts generally consider 
two matters: (1) Has the plaintiff made 
out a prima facie case ? (2) On which side 
lies the balance of convenience ? It does 
not appear to me in the first instance that 
S. 18 of Act 16 of 1926 is any bar to the 
present suit. If the Section is carefully read 
and if the object of the Legislature is care, 
fully considered it will be clear that where, 
as ordinarily a person is liable in tort if 
he deliberately brings about a breach of 
contract of employment between employer 
and employee, the Section provides that a 
registered trade union or an officer or mem. 
ber thereof is protected from a suit or a 
legal proceeding if he induces some person 
to break a contract of employment or inter, 
feres with the trade, business or employ, 
ment of some other person, in contemplation 
or furtherance of a trade dispute, &o. The 
important and significant words in- the 
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Section are '*on the ground only.” The Sec¬ 
tion does not afford immunity to a trade 
union or to an officer thereof for an act of 
deliberate trespass. 

It is not necessary for me at this stage 
to go any further into the matter. This is 
merely an interlocutory application and 
any detailed discussion of the merits of the 
suit on law or facts is undesirable. Nor do 
I think that there is any substance in the 
contention of the learned advocate for the 
defendant that the defendant is not a tres- 
passer because he enters the premises of 
the plaintiffs on the invitation of their 
tenants. The relations between the plain, 
tiffs and such of their workmen as they 
have housed on their own property are not 
those of landlord and tenant at all. These 
workmen are housed by the plaintiffs for 
convenience of their trade. These workmen 
therefore are mere licensees of the plain, 
tiffs and the entire property is in the occu¬ 
pation of the plaintiffs. Heference on this 
point may be made to the case in (1861) 
128 H H 681,^ and to the cases in (i860) 
122 E E 746^ and (1818) 106 E R 174.“ 
The plaintiffs are therefore in possession 
and the defendant in coming upon their 
land without their permission and against 
their orders is a trespasser and the burden 
lies on him to prove lawful justification for 
his entry. I am not prepared to accept on 
the bare statement of the defendant the 
allegation that he has been coming on the 
property of the plaintiffs on the invita- 
tion of the plaintiffs’ workmen. The defen- 
dant could have supported this statement 
with a number of affidavits since he states 
that no less than 400 or 500 workmen of 
the plaintiffs are members of his Union. 
He has n*ot chosen to file the affidavit of a 
single workman. Nor am I prepared to 
accept the defendant’s assertion that his 
visits with “an increasingly large number 
of members” to the plaintiffs’ premises are 
entirely peaceful in their nature. The plain, 
tiffs have with their affidavit filed a num. 
ber of photographs taken on each morning 
after 19th January and it is obvious from 
a look at these photographs that the per- 
sons who trespass on the plaintiffs’ pre¬ 
mises, in some instances near the office and 
factory of the plaintiffs, are armed with 

1. White V. Bayley (1861) 128 i^R 681=10 0 B 

(N S) 227=32 L J 0 P 253=7 Jur (n S) 948. 

Smith V. Overseers of St. Michael, Cambridge, 

(1860) 3 El & El 383 = 30 L J M C 74 = 7 

Jur (N s) 24=3 L T (N S) 687=122 R R 746. 

The King v. Oadby, (1818) 1 B & Aid 475 = 

106 E R175. 
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lathis, and their attitude is defiant and 
menacing. In most of the photographs the 
defendant figures. In my opinion there can 
be no doubt that the plaintiffs have made 
out a prima facie case for a temporary 
injunction. As regards the balance of con. 
venience there can be no question. The 
demonstrations have been systematically 
staged at a time when the plaintiffs' work, 
men come to their work and the obvious 
result of thi8 is to terrorize the plaintiffs’ 
workmen and disorganize the plaintiffs’ 
business. It is the plaintiffs alone who 
suffer. I therefore make the rule absolute 
and award the plaintiffs the costs of this 
application. 

N.s./b.e. Buie made absolute. 
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Davis J. C. and Weston J. 

Matiomal Hassanand and others — 

Appellants. 

V. 

Tirithmal Kundanmal — Respondent. 

Second Appeal No. 43 of 1935, Decided 
on 13th July 1938, against judgment of 
Asst. Judge, Sukkur, D/. 22nd June 1935. 

(r) Hindu Law — Debts — Father — Debts 
incurred by father—Subsequent partition be¬ 
tween father and sons—Suit after partition for 
debts against father—On father's death sona 
made parties as representatives — Property 
fallen to share of tons u liable for debt. 

Debts incurred by a father for family purposes 
before partition between the father and sons can be 
enforced against property which falls to the shares 
of sons on partition even when suit on such debts 
is brought after the partition has taken place, 
because the liability rests on the property as sneh, 
whether at the time the liability is to be enforced 
the property should or should not have been 
divided. When suit on such debts is brought only 
against father but on hie death, the sons are made 
parties as his legal representatives, the question 
whether the father died during the pendency of 
the suit or even after the suit, is not a matter of 
importance so far as liability of the property that 
was joint property in the hands of the sons is con¬ 
cerned '.AIR 1931 Sind 84, Foil.; AIR 1935 
Pat 275 (F B), Not foil.; AIR 1928 Bom 232 
andAIR 1928 Mad 657 (F B), Rel. on. 

[P 269 0 1, 2; P 260 0 1] 

(b) Civil P. C. (1908), Ss. 47 and 53—Scope 
—S. 53 applies to ancestral or joint family 
property coming to hands of descendant on 
partition. 

There is nothing in S. 47 or S. 63 which limits 
the scope of the enquiry or the remedy to property 
devolving by survivorship. 8. 63 which is very 
comprehensive, applies equally to ancestral or 
joint family property which comes Into the 
possession of the son or other descendant on 
partition between him and his ancestor. It is 
therefore deemed to be the property of the jadg- 
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xnent'debtor for the purpose and withia the mean* 
ing ota. 63 : A I R 1931 Sind 84, Foil. 

[P 260 0 1, 2] 

Dipchand Chandumal — for Appellants. 

Kodumal Lekhraj — for Despondent. 

Dairis J. G.—This is an appeal against 
a judgment of the Assistant Judge at 
Sukkur who set aside an order of the Sub¬ 
ordinate Judge, Bohri, raising an attach, 
ment on certain immovable property in the 
possession of the sons of on^ Hassanand 
who had before partition between him. 
self and his sons incurred liability upon a 
pro.note. The Subordinate Judge was of the 
opinion that the property in the possession 
of the sons could not be made liable for 
the debt of the father, because though the 
debt of the father was incurred before 
partition, the suit upon the pro.note for 
recovery of the debt was made after parti¬ 
tion, though during the pendency of the 
suit, Hassanand died and his eons were 
joined as legal representatives. But the 
learned Appellate Judge came to the con. 
elusion that the order of the Subordinate 
Judge, which directed the raising of the 
attachment of the joint family property, 
divided and in the hands of the sons and 
attached for the debt of the father, could 
not stand, because of a judgment of this 
Oourt in 25 S L R 374.^ Now the learned 
advocate for the appellant first took the 
ground that the property in the hands of 
the sons of Hassanand could not be made 
liable for the debt of Hassanand because 
this suit was brought against Hassanand 
after the joint family had divided after 
Hassanand was separate from his sons, and 
after the property of Hassanand was sepa. 
rate from the property of bis sons. But we 
think that apart from the ruling of the 
Bench of this Court above referred to, the 
better view is that it makes no difference 
whether joint family property is or is not 
divided in the matter of the liability of 
this property for the debts of the joint 
Hindu family or for the debts of the father, 
for the liability rests upon the property as 
such, whether at the time the liability is to 
be enforced that property should or should 
not have been divided. This view, we 
think, has common sense to support it, for 
if it were held otherwise, the members of 
a joint Hindu family would be able to 
ev^e the liability of the joint Hindu family 
for the debts incurred by the manager of 

1. Badhakishen Tolaram ▼. Firm of Jhamandas 
Badhomal, (1981) 18 A I B Sind 84=184 I 0 
386=25 8 L B 874. 


the joint Hindu family, and sons would 
escape the pious obligation to pay their 
father's debts, merely by partition, by the 
simple device of dividing the property 
among themselves. We do not think that 
the fact that the property has been parti- 
tioned makes any difference in this matter 
of the liability of the joint family property 
in the hands of the sons for the father’s 
debts. In 52 Bom 376^ Baker J. observed 
thus : 

The authorities which be (Fatkar J. sitting 
with him) has quoted make it clear that the son 
is liable for the debts of tibe father, other than 
those contracted for an illegal or immoral purpose 
and whether the father is alive or dead, and the 
fact that the debts were incurred in trade started 
by the father does not affect this liability : 49 
Mad 211.3 As to the contention raised on behalf 
of the appellant that though the liability was in¬ 
curred while the family was joint and though the 
decree is against the joint family property, it is 
open to defendant 2 , the son. to avoid the liability 
by a partition made during the progress of a suit, 
this appears an extraordinary proposition which 
would render suits against a joint family nugatory 
in many cases, as it would be open to the mem¬ 
bers of the family to escape the decree by the 
device of a partition. The case from Allahabad, 
AIR 1927 All 714^ quoted in support of this 
argument, is a case where the son was not a party 
to the suit which was against the father alone, 
and we have direct authority to the contrary in 
24 Mad 665,3 39 Mad 11208 and 47 Mad 621.7 

Then there is a decisiou of the Madras 
High Court. 51 Mad 361® at p. 383, in 
which this question was discussed at great 
length and the question referred to the Full 
Bench was put as follows; 

Whether a simple creditor of a father in a 
Hindu joint family is entitled to recover the debt 
from the share of the sons after a bona fide parti¬ 
tion has taken place between the father and the 
sons ? 

And the answer of the majority of the 
Full Bench to that question was in the 
affirmative. It is true that in bis judgment 1 
the learned Appellate Judge has said tbatj 

2. Annabhat Bhankarbhat v. Bhivappa Sundappa, 
(1928) 16 A I B Bom 282=110 I 0 269=62 
Bom 876=80 Bom L B 639. 

3. Aohutaramayya v. Batanjee Bhootaji, (1926) 
13 A I B Mad 328 = 92 I 0 977 = 49 Mad 
211 = 60 M li J 208. 

4. Gaya Parsad v. Murlidhar, (1927) 14 A 1 B 
All 714=104 I 0 406=60 All 137=26 A L J 
829. 

6 . Bamchandra Fadayaohi v. Eondayya Chetti. 
(1901) 24 Mad 666 . 

6 . Eameswaramma v. Venkata Subba Bow, 
(1914) 1 A I B Mad 328 = 24 I 0 474 = 88 
Mad 1120=27 M L J 112. 

7. Jagannatba Bao v. Viswesam, (1924) 11 A I B 

Mad 682 = 80 I 0 228 = 47 Mad 621 = 46 
M L J 690. 

8 . Bubramania Ayyar v. Sabapathy Aiyer. (1928) 

16 A I B Mad 667 = 110 I 0 141 = 61 Mad 
861=64 M L J 726 (F B). 
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the father died before the suit when in 
fact he died pending the suit, and the sons 
were joined as his legal representatives, 
but we think the question as to whether 
the father died before the suit or during 
the pendency of the suit or even after suit 
is not a matter of importance so far as the 
liability of property, that was the joint 
family property, in the hands of the sons 
is concerned. We think therefore that 
there is ample authority for the judgment 
of the Bench of this Court in 25 S L R 
374,^ which holds that notwithstanding the 
partition of joint family property between 
the father and his sons, the sons’ interest 
continues to be liable for the debts of the 
father incurred before the partition which 
debts were neither illegal nor immoral, and 
we do not think it necessary merely be¬ 
cause the judgment of the Patna High 
Court in 14 Pat 732® is to the contrary 
effect, to refer this question to a Full Bench. 

But the second question then raised by 
Mr. Dipchand for the appellant is that if 
the property in the hands of the sons be 
liable for the debts of the father, neverthe. 
less they cannot be made liable in execu¬ 
tion proceedings; their liability can only be 
determined and enforced in a separate suit; 
and he points out that in the majority of 
decided cases which refer to the first ques¬ 
tion with which we have dealt, the suit 
was brought against the father and sons as 
such, whereas here the suit was brought 
against the father, and after his death 
against the sons, not as sons, but as legal 
representatives, and his argument is that 
S. 53, Civil P. C., is to be read with S. 52, 
Civil P. C., and was not intended to apply 
to a case such as this where joint family 
property is in the hands of the sons not as 
the result of the death of the father but as 
the result of partition. But this point has 
been dealt with by the Bench of this Court 
in 25 S L R 374,^ referred to above. It is 
pointed out that S. 53 is as comprehensive 
as it can be. It does not limit the liability 
of ancestral property to property devolving 
by survivorship, and Rupchand A. J. 0. 
who gave judgment was of the opinion that 
it would apply equally to ancestral or joint 
family property which came into the pos¬ 
session of the son or other descendant on a 
partition made between him and his an- 
cestor. It is deemed to be the property of 
the judgment-debtor for the purpose and 

9. Atul Krishna v. Lala Nandanji, (1936) 32 
A I B Pat 276=157 I C 68=14 Pat 732 = 16 
P L T 398 (F B). 


within the meaning of S. 53, Civil P. C., 
and the learned Judge goes on to point out 
that S. 47 and the corresponding Section 
of the old Code have always received a 
liberal construction, and he was of the 
opinion that there was nothing in S. 47 or 
S. 53 which limited the scope of the inquiry 
or the remedy to property devolving by 
survivorship. No argument and no case has 
been placed before us which will satisfy us. 
that the judgment of this Court in 25 S L B 
374^ was bad in law or practice. We think 
therefore that the judgment of the lower 
Appellate Court was right, and we dismiss 
this appeal with costs. 

n.s./e.k. Appeal dismissed. 
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Davis J. C. and Lobo J. 

Emperor 

V. 

Nur Muhammad Kalu Khan. 

Criminal Ref. No. 387 of 1938, Decided 
on 13th January 1939, on a reference made 
by Dist. Magistrate, Nawabshah, D/- 22nd 
December 1938. 

Criminal P. C. (1898), S. 562 (1-A)—Youth¬ 
ful oHender aged 17 to 19 committing offences 
under St. 380 and 457, Penal Code~-OHender 
unable to give suretiet and pottetting no pro¬ 
perty of hit own — Proper courte held wat to 
admonith him for oHence under S. 380 and to 
sentence him to imprisonment till rising of 
Court for offence under S. 457. 

A youthful oSender aged 17 to 19 committed 
offences under 8s. 380 and 457, Penal Oode. He 
could not give sureties and possessed no property 
of bis own : 

Held that the Magistrate should not have sent 
this young offender to prison. He should have 
known the evil effects a short term of imprison¬ 
ment, or indeed, imprisonment at all, may have 
upon a young offender. The proper coarse in this 
case for the Magistrate, when it was clear that the 
accused could give no sureties, was to admonish 
him for the offence under S, 880,1. P. C., under 
S. 562 (I’A), Criminal P. G., and to sentence him 
to imprisonment till the rising of the Oourt for 
the offence under 8. 457, Penal Code. [P 260 G 2; 

P 261 0 1, 2] 

Partabrai D. Punwani, Advocate General 

— for the Croivn. 

Davis I. G.— This is a reference by the 
District Magistrate of Nawabshah recom¬ 
mending that a youthful offender aged 17 
to 19 should be released on his person^ 
bond. He has been convicted by the Evi¬ 
dent Magistrate of Tando Adam of breaking 
into and stealing from a railway vendor a 
stall some biscuits and cigarettes and sen¬ 
tenced to two months rigorous imprison- 
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ment. He could not give sureties and 
possessed no property of his own and the 
Besident Magistrate was therefore of the 
opinion that S. 562, Criminal P. 0., would 
not apply to his case. This case would ap¬ 
pear one in which an admonition would 
have been a suitable punishment, but the 
Magistrate could not apply sub-s. (1-A) of 
S. 662, Criminal P. C., because this sub¬ 
section is not applicable in the case of an 
offence under S. 457, I. P. C., housebreak¬ 
ing by night, of which the accused has been 
convicted, though it would apply to the 
other offence, one under S. 380, I. P. C., 
theft in a building. Further, in view of the 
fact that the accused was a minor and 
could offer no sureties, it does not seem the 
Magistrate could have released the accused 
on his own bond. S. 514.B, Criminal P. C., 
now provides, in the case of a minor, for a 
bond to be executed by his sureties, corres¬ 
ponding with Prov. 3 to S. 118 in cases in 
security proceedings, but S. 514.B, Crimi¬ 
nal P. C., does not free the minor of his 
contractual incapacity which prevents his 
entry into a valid and binding contract 
with the Court or any other person. 

Another difficulty in the taking of a bond 
in this case would appear to be that a bond 
involves some forfeiture of money in case of 
breach. Bch. 5, Criminal P. C.. provides no 
form of bond in proceedings under S. 662, 
and Forms 10 and 11 in that Schedule, in 
the case of security proceedings, which are 
the forms of bonds for keeping the peace 
and for good behaviour, each contains a for¬ 
feiture clause, but that difficulty could have 
been met by the insertion of a nominal sum 
of one rupee. The difficulty as to minority, 
as the accused is a minor, does not however 
appear to be so easily overcome. The ac¬ 
cused could be sentenced to whipping under 
S. 3, Whipping Act, but it appears rather 
hard that a young offender should be whip, 
ped because he is too young to enter into a 
personal bond or too poor to provide sure¬ 
ties. This case appears to illustrate a defect 
in S. 562, Criminal P. C., which legislation 
only can remove. We think it a matter of 
regret that the Besident Magistrate should 
have sent this young offender to prison. He 
should know the evil effects a short term of 
imprisonment, or indeed, imprisonment at 
all, may have upon a young offender. It 
places the stigma of prison upon him; it 
may remove the fear of prison from his 
mind and by bringing him into contact with 
old offenders may turn him towards a life 
lof crime. The proper course in this case, 


we think, for the Magistrate, when it was 
clear that the accused could give no sure¬ 
ties, was to admonish him for the offence 
under S. 380,1. P. C., under S. 562 (1-A), 
Criminal P. 0., and to sentence him to im¬ 
prisonment till the rising of the Court for 
the offence under S. 457,1. P. C. We there¬ 
fore reduce the sentence upon the accused 
to the imprisonment already suffered, and 
direct him forthwith to be set at liberty. 
Order accordingly. 

D.S./r.k. Sentence reduced. 
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Davis J. C. and Tyabji J. 

Emperor 

V. 

Alisher Dost Muhammad and others. 

Criminal Eevn. Appin. No. 77 of 1939, 
Decided on 5th April 1939, to quash the 
order, and all proceedings pending before 
Sub-Divisional Magistrate, Naushahro. 

Criminal P. C. (1898), St. 110, 112 and 145 
—Applicability—Where substance of informa¬ 
tion relates to disputes relating to land, special 
provisions of S. 145 apply excluding S. 110. 

Where the substance of information received 
under 8. 110 as set out under 8. 112 relates to dis* 
putes relating to land, special provisions of 8. 145 
apply excluding the general provisions of 8. 110. 

[P 262 0 2] 

Partabrai D. Punwani, Advocate-General 

— for the Crown. 

Kundanmal Dayaram — 

for Informant (Khushiram). 

Davis J* C. — This is an application by 
Government to quash certain proceedings 
pending in the Court of the Sub-Divisional 
Magistrate of Naushahro under S. 112, 
Criminal P. C., against three men, Alisher, 
son of Dost Muhammad, Abdul Bazak, son 
of Alisher, and Muhammad Nawaz, son of 
Parial, on the ground that it is clear from 
the information upon which the Bub-Divi¬ 
sional Magistrate has acted that the real 
dispute between the parties relates to lands 
and that 8. 110, els. (a), (b) and (c) under 
which it appears the Magistrate has taken 
action are in no way appropriate to the 
circumstances of this case. In arguments 
before us the learned Advocate.General first 
took the point that a mere repetition of 
the words contained in cla. (a), (b) and 
(c) of S. 110, Criminal P. C., does not 
satisfy the requirements of S. 112, Crimi¬ 
nal P. C. That Section requires tliat the 
substance of the information received shall 
be set forth. There is a rnling of this Court 
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to the effect that a mere repetition of the 
clauses of S. 110 does not satisfy the pro. 
visions of S. 112, for, the purpose of S. 112 
is to give the accused notice of the case he 
has to meet, and a mere repetition of some 
of the clauses of S. 110, Criminal P. 0., 
does not do this. But that ruling does not 
lay down that the proceedings as a result 
are nulli6ed. That ruling is to the effect 
that the omission to state the substance of 
the information is a grave and substantial 
irregularity and if it be shown that the 
accused has thereby been prejudiced the 
order of the Court should be set aside but 
that in the absence of such prejudice the 
proceedings cannot be treated as void ab 
initio; and the view of the Madras High 
Court, 43 Mad 450,^ is much the same. 

We ourselves think that the application 
of the material words in S. 112, Criminal 
P. C., must depend upon the circumstances 
of each case. S. 112 requries that the 
substance of the information received shall 
be set out. 8. 110 empowers certain Magis¬ 
trates upon the receipt of information to 
require persons to show cause, and what 
the substance of the information within 
the meaning of S. 112, Criminal P. C., may 
be, depends upon the information received 
by the Magistrate under 8, 110. Both Sec. 
tions, in fact, must be read together and 
what is necessary to constitute the sub. 
stance of information within S. 112 will 
depend upon what is the information re. 
coived under 8. 110, Criminal P. C. Pre¬ 
sumably a Magistrate will not act under 
S. 110 unless he has information the sub¬ 
stance of which be can set out under S. 112, 
Criminal P. C. But we do not think that 
the real point in this case is the fact that 
the Magistrate has merely repeated some 
of the clauses of Sec. 110, Criminal P. C., 
because, we think, that the information 
upon which he has acted and which is upon 
the record and which is a petition by 9 
persons, all Hindus, in the villages Gajra, 
Bhorti and Tharushah, shows quite clearly 
that the proper Section, if any, is not 8. 110 
at all but S. 145, Criminal P. 0., and if 
the learned Magistrate has set out the sub. 
stance of information on which he acted, as 
S. 112, Criminal P. C. required, he would 
have been bound to give first place to that 
part of the information which relates to a 
dispute about land, for, it appears to us 
that the allegations against the three men, 

1. Banga Beddi v. Emperor, (1920) 7 A I R Mad 
684=66 I 0 722=21 Or L J 364 = 38 M L J 
97=43 Mad 460, 
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upon whom notice has been issued, that 
they give refuge to thieves and badmash 
and they encourage thieves in their thefts 
are merely matters of form put in as an 
introduction to the real complaint. The 
real complaint begins : 

They encroach upon the old kabuli and keep 
possession forcibly over the other lands. They do 
not allow the owners of the land to come in their 
lands. 

Then the petition proceeds to facts and 
gives instances of disputes about land, so 
that where the petition approaches preci. 
sion and gives facts it relates not to matters 
to which clauses (a), (b) and (c) of S. 110, 
Criminal P. C., apply but to matters appro¬ 
priate to 8. 145, Criminal P. C. After 
pages of detail relating to disputes over 
land the petition closes with a repetition 
of the statement first made that they give 
refuge to dacoits and thieves. It appears 
to us clear and we think that^^it should on 
reconsideration be clear to the learned Sub. 
Divisional Magistrate that if be were to set 
out the substance of information within the 
meaning of Sec. 112, Criminal P. C., that 
information would relate to disputes relat- 
ing to land and to such disputes, 8. 145, 
Criminal P. C., specifically applies. Sub. 
cl. (10) of S. 145, (Criminal P. C., says : 

Nothing in this Section shall be deemed to be 
in derogation of the powers of the Magistrate to 
proceed under Section 107. 

The Magistrate has not proceeded under 
Sec. 107, Criminal P. 0. We think that 
where, as in the circumstances of this case, 
a special provision of the Code, 8. 145, is 
applicable, that special provision excludes 
the general provision of 8. 110, Criminal 
P. C., as the Section under which action 
should be taken. In short, read as a whole, 
the petition, upon which it would appear 
the learned Sub-Divisional Magistrate has 
taken action is a petition that relates to 
disputes about land, and that the charges 
which fall under clauses (a), (b) and (c) of 
8. 110, Criminal P. 0., are supported in no 
way by the statement of facts as the. real 
matter in dispute. We think therefore that 
these proceediugs under S. 110, Criminal 
P. C., are misconceived and have no legal 
basis and should be quashed. We order 
accordingly, 

s.g./b.e. Proceedings quashed. 
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Davis J. 0. and Tyabji J. 

Mt. Aisha Bibi wlo Sardar Muhammad 

— Defendant — Appellant. 

V. 

Mt. Begum Bibi tvlo Hakim-uLdin and 
others Plaintiffs — Respondents. 

Second Appeal No. 36 of 1936, Decided 
on 3rd October 1938, against decision of 
Second Assistant Judge, Hyderabad, D/. 
29th February 1936. 

(a) Cuitom (Punjab)—There U no presump¬ 
tion in favour of parties being governed by 
customary law—Custom has to be proved. 

There is not even in the Punjab any presump¬ 
tion in favour of parties to a suit being governed 
by customary as against personal law. It must be 
proved. It may be proved easily in the Punjab by 
the production in evidence of Government records, 
the riwaj-i-am, in which the customs of the 
agriculturists are recorded : A I R 1919 P 0 181, 
Rel. on. tP 264 0 1] 

(b) Custom'/Punjab)—Migration — Agricul¬ 
tural tribe migrating to new colony continues 
to be governed by custom of place from where 
it migrated (Obiter), 

In the Punjab when a family or a tribe of agri¬ 
culturists migrates from one canal colony to 
another, it continues to be governed by the provi¬ 
sions of customary law prevailing in the district 
from which it migrated : A I B 1935 Lah 298, 
Bel. on. IP 264 01, 2] 

(c) Custom — Manuals of customary law — 
Value of. 

The Manuals of customery law prepared from 
official sources are of great authority : A I B 1928 
P C 294, Rel. on ; AIR 1916 P C 129 and AIR 
1932 Lah 222, Ref. fP 266 0 1] 

(d) Custom (Punjab)—Migration — Jat agri¬ 
culturists of Gurdaspur District of Punjab 
migrating to Sind under colonization scheme 
to cultivate land are governed by Punjab Cus¬ 
tomary law — Widows and daughters are ex¬ 
cluded by sons—Widow loses her right of 
maintenance by remarriage. 

The Jat agriculturists of Gurdaspur District of 
Punjab who have migrated to Sind nearly forty 
years ago under a colonization scheme to cultivate 
land watered by the J amrao canal have not adop¬ 
ted the system of law practised by the people of 
Sind but have continued to follow the Punjab 
customary law according to which widows and 
daughters are excluded by sons and the right of a 
widow for maintenance is lost by her remarriage. 

[P 266 0 1] 

aft (e) Mahomedan Law— Succession — Rule 
of succession is according to personal law ex¬ 
cept when law is ousted by prevailing custom— 
Persons claiming to be bound by custom must 
be shown to have debnitely claimed to be out¬ 
side system of personal law (Far Tyabji J.) 

In the case of Mabomedans, the rule of succes- 
eion must be according to their personal law, that 
is Mahomedan law, “the system of law which 
natutally follows from their religion,"except in so 
far as this personal law is modified or b ousted by 
a va^ and actually prevailing custom. Among 
Idaho xzMdans the system of law which naturally 


follows from their religion is Mahomedan law, and 
in every case where a custom at variance with 
Mahomedan law is alleged to be prevailing, it 
must be shown that the body of persons claiming 
to be bound by that custom did definitely claim 
to be outside the system of law governing their 
other co'religionists. (P 268 C 1, 2] 

(f) Custom (Punjab) — Muslim -agricul¬ 
turists desiring to give up customs and to fol¬ 
low Mahomedan law can do so by declaration 
(Per Tyabji J.) 

By the very act of professing the Muslim faith, 
a person embraces Islam, no matter whether he be 
a Christian or a Buddhist or of any other religion, 
and DO matter what customs and practices or 
manner of living be may have been following up 
to that moment, and immediately becomes subject 
to Mahomedan law. This is in no way affected by 
the fact that where it is proved as a matter of fact 
that a Mahomedan and bis ancestors bad for a 
very long period not adopted the practice enjoined 
by Islam, but bad been governed by ancient and 
not invalid customs, the customs actually prac¬ 
tised and followed would be given effect to. Hence 
the Muslim agriculturists desiring to give up the 
customs by which they had been bound in the 
Punjab, and to adopt Mahomedan law can do 'so 
by an express declaration : A I B 1934 Lah 371 
(F B),Diiient. [P 269 0 1, 2; P 270 C 1] 

Syed M. Aslam — for Appellant. 

A. P. Fonseca — for Eespondents. 

Davis J. C. — This is an appeal against 
the judgment of the Second Assistant Judge 
at Hyderabad, dated 29th February 1936, 
who set aside a judgment of the Subor- 
dinate Judge of Mirpurkhas dismissing the 
plaintiffs’ suit on the ground that they were 
women members of a Punjabi agricultural 
family governed by the oustomary law of 
the Punjab in the matter of succession and 
were thus excluded from inheritance. The 
plaintiffs are the widows and two daugh- 
ters of one Hakim-ul-din. Since the death 
of Hakim-ul.din the widow, who is plain, 
tiff 1, has been twice married, her two 
daughters, plaintiffs 2 and 3, are aged 21 
and 19 respectively. The defendants are 
the widow and the infant daughter of Sar. 
dar Muhammad, the son of this Hakim-ul- 
din. The Subordinate Judge dismissed the 
plaintiffs' suit because he was of the opi. 
nion that they were governed by the ous- 
ternary law of succession of the' Punjab 
according to which the widow and daugh. 
ters were excluded in favour of the son 
and that the widow bad no right of main, 
tenance if she re-married as this widow 
had done. The Assistant Judge in appeal, 
however, was of the opinion that it was not 
proved that the parties were governed by 
the Punjab customary law or that the 
Punjab customary law excluded women 
from succession and he awarded the plain, 
tiffs respectively the shares to which they 
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■would be entitled under their own personal 
law as Sunni Mahomedans and decreed 
partition and possession as they prayed. 

Now the questions for our decision are 
whether the parties are governed by the 
Punjab customary law and whether this law 
escludea them from succession. My answer 
to these questions is in the affirmative. 
,The parties live at present in Sind. There 
is nob even in the Punjab any presumption 
in favour of parties to a suit being governed 
by customary as against personal law. It 
must be proved. It may be proved easily in 
the Punjab by the production in evidence 
of Government records, the riwaj-i-am, in 
which the customs of the agriculturists are 
recorded. In 12 S L R 104,^ the Privy 
Council laid it down that neither S. 26 of 
the Bombay Regulation, 4 of 1827, nor S. 6, 
Punjab Laws Act, raises any presumption 
in favour of any custom as against the 
general or personal law. It is only when 
custom is established that it is to be the 
rule of law. It was also laid down in the 
same case that any special usage modifying 
the ordinary law of succession should be 
ancient and invariable and should be so 
established by clear and unambiguous evi* 
deuce, and that the best evidence of custom 
is found in connexion with the division of 
land; and the revenue records are there, 
fore of considerable value. 

Now it appears to me clearly proved that 
the parties to this case are agriculturists 
governed by the customary law of their 
community which excludes daughters and 
the mother in favour of the son. The par¬ 
ties are Jats from the Gurdaepur district of 
the Punjab and they came to Sind under 
a colonization scheme to cultivate land 
watered by the Jamrao canal nearly forty 
years ago. They came as members of the 
agricultural classes of the Punjab; it is clear, 
they came as agriculturists bringing their 
cattle and their implements and their 
womenfolk to live in Sind the same life as 
they lived in the Punjab. They passed over 
what was merely an artificial boundary; 
they tilled almost the same soil and watered 
their lands in all probability from the same 
river and lived the same lives under the 
authority of their village officers, the lam. 
bardars, as they would have done in the 
(Punjab. Had they moved from one canal 
jcolony in the Punjab to another canal colony 
no question would really arise as to the 

1. Abdul Hussein Khan v. Mt. Bibi Sona Dero, 

(1917) 4 A I R PC 181=48 I C 306 = 45 I A 

10=45 Gal 450=12 8 li R 104 (P G). 
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binding force of their customary law: AIR 
1935 Lah 298.^ It is unreasonable to sag. 
gest that they did not bring with them, 
when they came to Sind, their customary 
laws including the customary law of suc¬ 
cession and that the customary law would 
not stand the strain of this short migration. 

In 4 Bom L R 365® the Privy Council 
pointed out that the tenacity of customs 
regulating succession, even under the strain 
of migration, is repeatedly recognized by 
law. That the Punjabis bring with them, 
when they come to Sind, their customary 
law has already been recognized by this 
Court in A I R 1924 Sind 17.“ That the 
parties to this suit are governed by cus. 
tomary law and that this law excludes 
females with rare exceptions in the presence 
of males is, I think, clearly proved from 
the evidence on record. The plaintiff her- 
self admits that if she was in the Punjab, 
the daughters would be excluded by the 
son. She says (Ex. 30): 

My father is dead. He died about 20 years back. 
He left some land in the Punjab. He left one 
square. He left two sons and three daughters. We 
did not get a share. If we had filed a suit we would 
have got it. In the Punjab thedaughterisexcluded 
by the son but not in Sind. 

It is clear then that the plaintiff herself 
admits a customary law in the Punjab that 
would exclude daughters from succession in 
the presence of a son, but she distinguishes 
between succession in Sind and succession 
in the Punjab. She seeks in effect to dero. 
gate from the customary law in favour of 
a special custom but this like a general cus. 
tom must be proved to be invariable, an- 
oient and well established. In short, if it 
is to be proved that an old custom has 
fallen in desuetude and been replaced by a 
new custom, the new custom n^ust be proved 
by evidence of conduct over a long period 
of years. I am not now considering the 
question of the special and particular force 
which may, under the shariat, attach to a 
formal declaration, for it is not suggested 
that Sardar Muhammad sought to disavow 
the customary laws by any such deolara. 
tion. This particular aspect of the question 
was not considered by the learned Judges 
i n 15 Lah 425,® when Tekchand J. in that 

2. Sardar Muhammad v, 8atyapal Singh, (1935) 

22 A I B Lah 298. 

3. Parbati Kumari Debi v. Jagadis Ohunder, 

(1902) 29 Cal 433=6 OWN 490=8 Bar 206= 

4 Bom L B 366 (P C). 

4. Santsing v. BarilMi, (1924) 11 A IB Sind 17— 

76 I 0 408=17 SLR 206. 

6. Mt. Sardar Bibi v. Haq Nawaz Khan, (1934) 

21 A I B Lab 371=1491 0 575=16 Lah 42.6 

=36 P L R 760 (F B). 
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case said : "It is not open to a man at his 
pleasure to change the rule of succession to 
property by a mere declaration.” 

Now the parties have not produced the 
riwaj*i*am which set out the custom by 
which they were governed in the Punjab. 
It would greatly have facilitated the proof 
of their case if they had done so, but, it is 
not in the circumstances reasonable to ex- 
pect them to have done so. They live in 
country districts and the best legal advice 
is not available to them. The manuals of 
customary law prepared from official sour¬ 
ces are of great authority. In A I B 1928 
P 0 294,® Sir John Wallis delivering the 
judgment of the Board said (p. 299): 

In these circumstances it has been rightly held 
in the Lahore Court in the case above mentioned, 
110 P R 1906,7 that, where a custom is alleged, a 
duty is imposed on the Courts to endeavour to as* 
certain the existence and nature of that custom; 
and the Local Government has come to their 
assistance by establishing a riwaj-i.am or record 
of custom in the different parts of the Punjab, in* 
eluding the North-West Frontier Province which 
was formerly included in it. It has been held by 
this Board that the Riwaj-i-am is a public record 
prepared by a public officer in discharge of his 
duties and under Government rules; that it is 
clearly admissible in evidence to prove the facts 
entered thereon subject to rebuttal ; and that the 
statements therein may be accepted even if unsup. 
ported by instances : 44 Cal 749® and 6 Lah 602, 
Further, manuals of customary law in accordance 
with tiwaj*i-am have been issued by authority for 
each district, and in their Lordships opinion 
stand on much the same footing as the rlwaj-i-am 
itself as evidence of custom. Inthesecircumstanees 
their Lordships are of opinion, that, even though 
there be no evidence of instances, still, if the 
custom spoken to by the party’s witnesses is in 
accordance with the custom applicable to his com- 
muniby according to the manual of the customary 
law of the district, there is sufficient prima facie 
evidence of the existence of the custom, subject, of 
course, to rebuttal, and that It ought not to be held 
insufficient merely for want of instances. 

Reference may also be made to 44 Cal 
749® and 13 Lah 410.^® But though we 
have in this case no riwaj.i.am, reference 
may be made to Rattigan’s Digest of Cus. 
tomary Law and to the evidence of per¬ 
sons who can speak- with authority as to 


6. Mt. Vishno Ditti v. Mt. Rameshri, (1928) 16 

A I R P 0 294=118 I C 1=65 I A 407=10 
Lah 86 (P 0). 

7. Daya Ram v. Bohel Singh, (1906) 110 P R 

1906=31 P L B 1907=69 P W R 1907 (F B). 

8. Beg V. AUah Ditta, (1916) 3 A I B P 0 129= 

38 I C 354 = 44 I A 89=44 Cal 749=46 P R 
1917 (P C). 
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the customs of their people, and whose 
evidence appears to be disinterested. (After 
stating certain evidence the judgment pro¬ 
ceeded further.) Upon this evidence, I think 
the proper conclusion that is to be drawn 
is that these Punjabi settlers in Sind settled 
in Sind for less than 40 years maintaining 
their connexion with their homeland, even 
in some cases their own speech, are govern¬ 
ed by their customary laws and these may 
be taken as set out in Rattigan’s Digest of 
Customary Law referred by the Privy Coun¬ 
cil with approval in 44 I A 89® at p. 96, 
and other cases. In this case paras. 6, 16, 
21, 22, 23, 24 and 32 may be considered. 
Under para. 6 sons are first entitled to the 
inheritance and exclude daughters. Under 
para. 16 a widow in the presence of a son 
is entitled to maintenance ; under para. 21 
it is not dependent upon her residence with 
her husband’s family, but she loses the 
right of maintenance on her re-marriage : 
she also loses her life interest in her hus¬ 
band's estate though not future rights of 
maintenance : paras. 22 and 32. Under 
para. 23 daughters are excluded by sons or 
by near male collaterals of the father but 
a daughter may exclude male collaterals if 
she marries a near male collateral des¬ 
cended from the same common ancestor as 
her father, and this explains the evidence 
of Begum Bibi. Ex. 30, the plaintiff herself, 
when she says that she can only give three 
cases of daughters taking a share in their 
father’s estates in the presence of a son, 
for, in the first case, that of Sardar Bibi 
there was no such son ; in the second case, 
Emna Bibi was married to a cousiui and 
about the third case, Daroo’s daughter, no 
details are known. 

We think therefore that we have here 
not a case, as the learned Appellate Judge 
says, where it must be shown that there 
was no single instance when women did 
Igse the inheritance but a case where on 
the admission of the plaintiff herself and 
on the evidence of those in authority able 
to speak the parties to this case in the 
Punjab would be governed by the ousto- 
mary law, whereby sons exclude daughters 
and the mother. The inference is irresistible 
that this law of inheritance was brought 
from the Punjab to Sind by the colonists 
and that, if the plaintiff is to succeed, she 
must show by reason of the fact that the 
burden is shifted by the evidence of the 
defendants and indeed by her own evidence 
that her family is not governed by the 
customary law of the Punjab but by a spe. 
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cial custom or that the existing law has 
fallen into desuetude in his family in Sind. 
This, 1 think, it is clear, she fails to do. 
The land records relating to this very land 
are against her, for, when reference was 
made to these in this Court, it was found 
that the land was in the name of Sardar 
Muhammad, Hakim.uUdin s son. This re. 
cord is important. Sardar Muhammad died 
some 10 or 12 years after Hakim-ul-din, 
his father, but the plaintiff made no claim 
to the land in his son’s lifetime. 

Looking then at the evidence of the 
plaintiff in this light, it is impossible to 
say that she can show that the customary 
law of the Punjab in the matter of succes. 
sion had been changed to the Sunni Maho. 
medan law in the case of her own family. 
(After stating certain evidence the judg. 
ment proceeded further.) It appears to me 
that it is clearly proved by the evidence 
that the parties being Punjabi agricul¬ 
turists are governed by the customary law 
of the Punjab to an extent, at least, that is 
sufficient for the decision of this suit and 
must lead to its dismissal, that is to say, 
it is proved that Sardar Muhammad ex. 
eludes from inheritance in bis father’s agri- 
cultural land both bis sisters and that his 
mother forfeited her right of maintenance 
by her remarriage. The plaintiffs claim 
through Hakim-ul.din as widow and daugh. 
ters but if they bad baaed their case on 
their relationship to Sardar Muhammad, 
the last male holder, that of mother and 
sisters their case is no better : plaintiffs 2 
and 3 are excluded as sisters ; they will be 
excluded by the rule in para. 24 of Batti- 
gan's Digest, by the widow’s life interest 
(para. 11 ibid), and by the daughter (para. 
23 ibid). Under para. 22 plaintiff 1 could not 
succeed to a life interest because she has 
remarried and Sardar Muhammad has left 
a widow. But we should limit our finding 
only to her case in the plaint, and that is 
the case of the widow and unmarried daugh. 
ters seeking to succeed to the lands of the 
husband and father Hakim-ul.din accord¬ 
ing to Sunni Mahomedan law, and 1 think 
that in the presence of the son, Sardar Mu. 
hammad, the widow and daughters should 
be excluded by the ancient and invariable 
custom of the Punjab whereby the parties 
to the suit are governed and that the widow 
is entitled to a life estate to their exclusion. 

I should perhaps remark that the advo¬ 
cate for defendant 2 stated that after full 
consideration he has associated himself with 
the arguments of the advocate for defen. 


s 

dant 1 and supported his contentions, for, 
it is in the interests of the infant daughter 
that he should do so. As to what will hap¬ 
pen on Aisha Bibi’s death or remarriage, 
I am not now concerned to enquire or 
decide. The judgment of the trial Court 
should, in my opinion, be restored, and the 
appeal allowed with costs throughout ac¬ 
cordingly. Order accordingly. 

Tyabji J.—This is an appeal against the 
judgment and decree passed by the Second 
Assistant Judge of Hyderabad, reversing 
the judgment and decree passed by the 
Sub-Judge of Mirpurkbas who bad dis- 
missed the suit filed by the plaintiffs, and 
decreeing in appeal the plaintiff’s suit for 
partition of certain agricultural lands, in 
Deh No. 269, Taluka Jamesabad, on the 
basis that the plaintiffs under Mahome- 
dan law were entitled to the shares claimed 
by them in the lands. 

The parties are Punjabi agriculturists, 
being members of a colony of Jats, who 
came from Gurdaspur District to Sind about 
40 years ago. They claim through one 
Hakim.ul.din who died about 1918. He left 
him surviving his widow plaintiff 1, Mt. 
Begum Bibi and his daughters, plaintiffs 2 
and 3, Mt. Hakima Bibi and Mt. Talia 
Bibi, and a son Sardar Muhammad. On 
the death of Hakim.ul-din, mutation of the 
lands was effected in favour of the only son 
Sardar Muhammad, who remained in pos¬ 
session until his death in 1934. Sardar 
Muhammad left him surviving a widow 
Mt. Aisha Bibi, defendant 1, and a minor 
daughter Mt. Ahmed Bibi, defendant 2. 
Shortly after the death of Sardar Muham¬ 
mad, the plaintiffs filed this suit for parti¬ 
tion and separate possession of their shares 
in the land. The plaintiffs claimed that on 
the death of Hakim-ul-din, they became 
entitled under Mahomedan law, to thier res¬ 
pective shares as the widow and daughters 
of Hakim-ul-din, along with the son Sardar 
Muhammad, and that on Sardar Muham- 
mad’s death plaintiff 1 again further became 
entitled to a mother’s share out of the pro¬ 
perty left by Sardar Muhammad. In this 
way the plaintiffs together will be entitled 
to very nearly two-thirds of the property, 
and the defendants to about a third. 

As against this it is contended on behalf 
of the defendants that the parties are gov-' 
erned in matters of succession, not by the 
Mahomedan law, but by the customary 
law; it is claimed that under the general 
custom which prevails among Panjabi agri- 
oolturists, and is also followed by the Jata 
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of Gurdaspur District, the entire land on 
the death of Hakim.uUdin passed byauooes. 
sioD to his only male child Sardar Muham. 
mad to the exclusion of the daughters 
(plaintiffs 2 and 3) and the widow (plain, 
tiff l), that in any case plaintiff 1 who 
had admittedly re-married after the death 
of Hakim.ul-din, forfeited on that account 
any claim she might otherwise have in the 
property, and that on the death of Sardar 
Muhammad, his widow, defendant 1, became 
entitled to a life estate in the entire land 
to the exclusion of the mother (plaintiff 1) 
and the sisters (plaintiffs 2 and 3) of Sardar 
Muhammad. It has been admitted before 
us, although it was not so admitted at the 
trial, that the law applicable, to the parties 
as Jata of the Gurdaspur District before 
they came to Sind was this customary law 
and not Mahomedan law. The defendants 
claim that all these Punjabi agriculturists 
have brought their customary law with 
them and that they continue to be gov¬ 
erned by that law, whereas the plaintiffs 
claim that on leaving the Punjab and set. 
tling down upon the soil of Sind, they left 
their customs behind, that they do not con¬ 
tinue to be still bound by those customs, 
which have not in fact been followed in 
practice, and that the law applicable to 
them is their personal law, namely Maho¬ 
medan law. 

The main issue in the case therefore was 
whether or not'the parties were governed 
by customary law. A large number of 
witnesses were examined by both parties, 
and the Sub-Judge came to the conclusion 
that it had been established that the par¬ 
ties were governed by their customary law, 
and that by reason of the customs appli. 
cable, the plaintiffs were wholly excluded 
from any share in the property. He there, 
fore dismissed their suit. He believed the 
oral evidence in the case regarding the pre. 
valence of the custom among the Punjabi 
Jats of Gurdaspur, to which community 
the parties belonged, both in the Punjab as 
well as in Sind and he also relied upon 
judicial decisions of the Punjab Courts and 
such authoritiea as Battigan’s Digest of 
Customary Law for arriving at bis conclu- 
sions. The lower Appellate Court came to 
a contrary conclusion. It did not regard 
either the decisions cited or the authority 
of a work like Battigan’s Digest as sufQ. 
oient to prove the existence of the customs 
alleged in the suit even in the Punjab, and 
on the view which he took of the oral evi. 
denoe on the record, he concluded that no 


such customs as alleged had been proved to 
prevail either in the Punjab or among those 
Punjabi colonists in Sind. 

In dealing with this question in this 
manner the learned Assistant Judge has 
clearly been in error and this error has 
entirely vitiated his conclusions. There can¬ 
not today be any question regarding the 
fact that so far as the agricultural com- 
munities of the Punjab are concerned, cus- 
tom is the first rule of decision in all ques- 
tions regarding succession, special property 
of females .... &o.” {cf. Battigan). Apart 
from the very large number of judicial 
decisions of the Punjab Courts on the point, 
and the ruling of this Court in A I R 1924 
Sind 17,* it is only necessary to refer to 
such oases as 44 1 A 89^ and AIR 1928 
P C 294^ to show that it is- impossible to 
disregard the prevalence of custom among 
Punjabi agriculturists. It is therefore not at 
all necessary to insist upon a great deal of 
fresh evidence to prove the existence of 
each of such customs in detail, as if they 
were being alleged for the first time. Besides 
this, there is abundant evidence including 
that of the plaintiff herself to prove that the 
parties and their relations in the Punjab 
were governed by custom in the Punjab. 
Once this has been established, it becomes 
very much easier for the defendants to 
prove that they did not give up but retained 
their particular customs, and continued to 
follow them and to regard them as being of 
binding force even after thay settled down 
in Sind. 

Starting therefore with the established 
fact that the Jat agriculturists of Gurdas¬ 
pur were governed by customary law before 
they left the Punjab, there is a very strong 
presumption that they carried their cus¬ 
toms with them when they crossed the 
boundaries of the Punjab and settled in 
Sind, especially when they did so, not as 
stray individuals, but, as was admittedly 
the case here, in groups and colonies of 
considerable numbers, and though they be¬ 
longed to different tribes and came from 
different parts of the Punjab, a large body 
of their customs was common to them all 
as Punjabi agriculturists. This presump- 
tion is discussed in the Privy Council case 
in 4 Bom L B 365.^ In A 1 B 1924 Sind 
17* it was held that the Sikh Jats on mig. 
ration to Sind carried with them their per. 
sonal law as to custom prevailing in the 
Punjab, and it has been held in numerous 
cases in the Pnnjah that when a family or 
a tribe of agriculturists migrates from one 
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canal colony to another it continues to be 
governed by the provisions of customary 
law prevailing in the district from which it 
migrated: c/. A I R 1936 Lah 298^ at page 
300 and A I R 1935 Lah 370^^ at p. 374. 

It is true that apart from and in addi. 
tion to the fact that these Jats from Gurdas* 
pur were governed by custom while in the 
Punjab, and in addition to the presumption 
that they retained their customs as agri. 
culturists when after migration they con¬ 
tinued their occupation as agriculturists 
when they settled in Sind, sufi&cient evi. 
dence was necessary to establish the fact 
that at the time of the deaths of Hakim, 
ul.din and Sardar Muhammad the customs 
alleged were prevailing in the community 
to which they belonged, and that they re. 
garded themselves as bound by these cns. 
toms, before the defendants could succeed 
on this issue. In the case of Mahomedans 
the rule of succession must be according to 
their personal law, that is Mahomedan law, 
“the system of law which naturally follows 
from their religion,” to use the words of 
Lord Haldane in 43 I A 35,^^ except in so 
far as this personal law is modified or is 
ousted by a valid and actually prevailing 
custom. As stated in Abdur Rahim’s Maho. 
medan Jurisprudence (p. 137), a custom 
“has authority only so long as it prevails.” 
What it is necessary to prove in cases 
where Mahomedans admittedly governed 
by a custom in one locality move to another 
locality, when the question arises whether 
the custom still continues to have binding 
authority over them, has been dealt with 
by the Privy Council in 43 I A 36.^^ In 
this case, the Board had to consider the 
question of succession on the death of a 
Memon from Cutoh who with his family 
had settled in Mombasa for a long time. 
There were at least a hundred Memon 
families in Mombasa, and the Memons in 
Cutch, the country of their origin, as is 
well-known, had never in their history been 
governed by the Mahomedan law of sue. 
cession and followed in practice the Hindu 
law. Hamilton C. J., the trial Judge, had 
taken the view that under the circum. 
stances the burden lay on the plaintiff 
Halimabai who claimed a share under 
Mahomedan law to prove that the custom 
governing Gutchi Memons in Cutch had 
been superseded by another long-standing 

11. Mt. Zenab Bibi v. Nasur Ullah Khan, (1935) 
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custom in favour of Mahomedan law. Beli. 
ance has been placed upon certain cases 
dealing with the presumption in similar 
cases of Hindus. Lord Haldane delivering 
judgment pointed out the difference be* 
tween the cases of Hindus and Mahomedans. 
He said: 

Where a Hindu family migrate from one part of 
India to another, prima facie, they carry with 
them their personal law, and, if they are alleged to 
have become subject to a new local custom, this 
new custom must be affirmatively proved to have 
been adopted, but when such a family emigrate to 
another country, and, being themselves Maho¬ 
medans, settle among Mahomedans, the presump, 
tion that they have accepted the law of people 
whom they have joined seems to their Lordships 
to be one that should be much more readily made. 
All that has to be shown is that theyhaveso acted 
as to raise the inference that they have out them, 
selves off from their old environments. 

And “the question is simply one of the 
proper inference to be drawn from the 
circumstances.” And 

there seems to be no sufficient reason in what 
has been brought before the Courts in this case for 
regarding the Memons who have emigrated from 
Cutch to Mombasa as other than a number of 
individual Mahomedans who have settled down 
among a people who are of their own religion. It 
does not appear that these Memons have ever as 
a body claimed to be outside the system of law 
which naturally follows from that religion and so 
prevails among the Mahomedans at Mombasa. 

It is true that the presumption in favour 
of the continued prevalence of a custom 
peculiar to agriculturists may be said to be 
much stronger in the case of agriculturists 
migrating from one province to another, 
than a similar presumption in the case of 
Don.agriculburist Memons leaving India and 
settling in Africa, but one must remember 
the difference that exists between the cases 
of Hindus and Mahomedans, and the fact 
that among Mahomedans the system of law 
which naturally follows from their religion 
is Mahomedan law, and that in every case 
where a custom at variance with Maho. 
medan law is alleged to be prevailing, it 
must be shown that the body of persons 
claiming to be bound by that custom did 
definitely claim to be outside the system of 
law governing their other co-religionists. 
The learned counsel for the appellants cited 
to us the case in 15 Lah 425^ a Full Bench 
decision of the Lahore High Court, and 
argued that even if Hakim-ul.din or Sardar 
Muhammad or their family had desired to 
give up the customs by which they had 
been bound in the Punjab, and to adopt 
Mahomedan law, they could not have done 
so, even by an express declaration, and that 
unless and until it could be proved that the 
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ousboma by which they had been bound had 
lost their legal force by reason of haying 
been abandoned and having fallen into 
desuetude for a long period, their existence 
and validity could not bo challenged. 

Now in the present case before us there 
is no allegation of any attempt by declara¬ 
tion or otherwise having been made by any 
one of these Punjabi agriculturists we are 
concerned with to free himself from the 
customs and adopt Mahomedan law, nor is 
there any such evidence on the record from 
which wo could conclude that the customs 
had even for a short time been abandoned, 
and the question of the application of this 
decision does not therefore really arise. 
The decision however does appear to me to 
be extremely difficult to reconcile, with 
some of the most fundamental principles 
of Mahomedan law, which do not appear 
to have been at all considered by the learned 
Judges who decided the case. They appear 
to have applied certain principles to the 
case of Mahomedans, which may be appli¬ 
cable to Hindus under somewhat similar 
circumstances, but which, as pointed out by 
Lord Haldane in the case above referred 
to, would not be applicable to Mahomedans 
at S.11. They appear to have entirely ignored 
the fundamental fact that by the very act 
of professing the Muslim faith, a person 
embraces Islam, no matter whether he be 
a Christian or a Buddhist or of any other 
religion, and no matter what customs and 
practices or manner of living he may have 
been following up to that moment, and 
immediately becomes subject to Mahome¬ 
dan law. This is in no way affected by the 
fact that where it is proved as a matter of 
fact that a Mahomedan and his ancestors 
had for a very long period not adopted the 
practices enjoined by Islam, but had been 
governed by ancient and not invalid cus¬ 
toms, the customs actually practised and 
followed would be given effect to. The 
result of accepting this Lahore decision as 
correct would be that while,e.g., a Burmese 
(c/. the case in 211 A 56'*) on embracing 
the Mahomedan faith becomes subject to 
Mahomedan law, the agriculturist Maho¬ 
medans of the Punjab are to be regarded 
as having been deprived, by their past sub¬ 
jection of custom, of the power to avail 
themselves whenever they so choose, of 
their true personal law, of that system of 
law which they may think to be the most 

18. Abdul Bazak v. Aga Mahomed Jafier Blnda* 
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perfect and which not only followed from 
their religion, but may be regarded as 
enjoined upon them by their very faith. 

It also appears that 43 I A 36'* was not 
referred to at all, and that the learned 
counsel who argued the case had conceded, 
it does not appear on what grounds, that 
it was not open to an individual whose 
family or tribe had for generations followed 
custom, suddenly to give up that custom 
and adopt Mahomedan law by merely 
making a declaration to that effect. The 
declarations actually made by the parties 
in that case were inquired into by the 
learned Judges and found to lack that 
mature deliberation and genuine determi¬ 
nation which if present would have induced 
the learned Judges to accept them. It was 
from a very different point of view that 
their Lordships of the Privy Council con¬ 
sidered a question of conversion in 21 I A 
66,'* in which they deprecated an inquiry 
into the state of mind of the alleged con. 
vert, and held that no Court could test or 
gauge the sincerity of religious belief, and 
that if the alien in belief embraced the 
Mahomedan faith, profession, with or with, 
out conversion, was necessary and sufficient, 
and Mr. Ameer Ali in his Mahomedan Law, 
Vol. 2, page 36, states : 

The Mahomedan law applies to all Mussalmans 
whether they are so by birth or by conversion. . . 
Any person who professes the religion of Islam, in 
other words, accepts the unity of God and the pro¬ 
phetic character of Muhammad, is a Moslem and 
is subject to the Mussalman law. So long as the 
individual pronounces the Kalma of Tauhid, the 
credo of Islam, it is not necessary for him or her 
to observe any of the rites and ceremonies, or to 
believe in particular doctrines which imply Iman 
or belief. This distinction has often been lost sight 
of by the British Indian Courts which have, in 
dealing with Mahomedan oases, assumed the posi¬ 
tion and function of Courts of conscience. 

Every branch of Mahomedan law tesbi- 
fies to the fact that a Muslim may, except 
in tbe oases of a few well-defined prohibi¬ 
tions, affect his entire rights by making 
declarations, a power given equally to men 
as well as to women. This is an outstanding 
feature of Muslim jurisprudence. Any deoi- 
sion which would take away this power 
from these agriculturists professing the 
Muslim faith, and hold them bound even 
against their desire by customs which, 
whatever their value from other points of 
view, relegate women to an inferior posi- 
tion in law, strikes in my opinion at the 
very roots of Muslim jurisprudence. It was 
this inferior legal status of women against 
which tbe Prophet laboured and which tbe 
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iQuoran abolished. I am unable therefore 
as at present advised to accept this decision 
on this point as correct or to rely upon it 
for the purposes of this case. 

Bearing in mind therefore the presump, 
tion referred to above, and follov^ing the 
course which is indicated by the case in 
43 I A 35,^^ we have to examine the evi¬ 
dence in the case to find whether these 
Punjabi agriculturists after migrating from 
the Punjab and settling down in Sind had 
cut themselves off from their old environ, 
ments and practices and settled down as a 
number of individual Mahomedans among 
a people of their own religion and adopted 
the law enjoined by their religion, or whe- 
ther they as a body claimed to be and 
continued to remain outside the system of 
that law practised by the people of Sind 
amongst whom they settled. The evidence 
in the case has abundantly and unmistak. 
ably proved the latter to be the case. (After 
examining evidence the judgment proceeded 
further.) That these colonists did not merge 
themselves among the local people among 
whom they settled is already sufficiently 
indicated by this evidence, and there is a 
great quantity of such evidence which we 
are satisfied is in the main true. A great 
deal of the evidence naturally deals with 
instances which go to show that customary 
law and not Mahomedan law was followed. 
A sufficient number of such instances have 
been proved to show unmistakably the 
prevalence of the alleged customs. As stated 
before, there is not a single clearly estab. 
lished instance to the contrary effect. The 
learned Assistant Judge cited two instances 
which he thought proved that the custom 
had not been followed but a reference to 
the evidence shows that he either did not 
correctly follow what the rule of custom 
was, or overlooked the evidence on the 
point. He said : 

It must also be shown that there were no in- 
stances in which women did not take the in¬ 
heritance. In the present case we have got the 
admission of the defendant’s witnesses that K. B. 
Illabibnksh’s daughters got the share and also 
Hamidali’s sisters were shown in the mutation 
register as the sharers of the property. 

Now, K. B. Illahibaksh did not leave 
any son and his daughters were married to 
his own nephews and under such circnm. 
stances even according to the cnstomary 
law the daughters would be given their 
shares. Bimilarly, Hamidali’s sisters got 
their shares because they were married in 
the family. In view of what has been stated 
above, I agree with the learned Judicial 
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Commissioner that it has been clearly 
proved that the parties are governed by 
their customary law, that the respondents 
were excluded from any share in the lands 
left by Hakim-ul-diu and Sardar Muham¬ 
mad, that the decree of the Court of the 
Subordinate Judge must be restored and 
this appeal allowed with costs throughout. 
d.s./r.k. Appeal allowed. 
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Peoples Bank of Northern India Ltd,, 
(in liquidation) — Appellants. 

V. 

Nanikram Gharatsing and another 

— Bespondents. 

Second Appeal No. 41 of 1936, Decided 
on 14th September 1938, against order of 
Second Asst. Judge, Hyderabad, D/. Ist 
April 1936. 

(a) Contract Act (1872), S. 128 — Surety — 
Extent of liability — Surety binding himself to 
secure attendance of judgment-debtor in Court 
when ordered by Court —* Judgment-debtor 
attending for some hearings and informed 
about next hearingdate—Judgment-debtor abs¬ 
conding on such date and Court dismissing 
execution application as infructuous, not being 
able to deal adequately with it — Surety held 
liable. 

A surety bond provided that the surety shall 
secure attendance of the judgment-debtor in Court 
on a particular day and on subsequent days when 
ordered by theOonrt. Tbejndgment-debtorappear- 
ed on some heatings and was informed about the 
next hearing date; but he absconded with the 
result that the Court could not deal adequately 
with the execution application which was ulti¬ 
mately dismissed and the surety was proceeded 
against: 

Held that the judgment-debtor was ordered to 
appear within the meaning of the bond and he 
disobeyed that order. Therefore prima facie the 
surety was liable : 14 Oal 757, Disting. 

CP 271 0 2} 

(b) Civil P. C. (1908), S. 145 — Surety can be 
proceeded against for liability accrued before 
dismissal of execution application. 

There is nothing in S. 145 or any other Seotion 
to prevent the judgment-creditor from proceeding 
against the surety in respect of a liability accrued 
before an execution application is dismissed and 
dismissal of the application has no retrospective 
efiect so as to exouse the surety from any liability 
incurred before the dismissal. [P 272 0 ll 

Dingomal Narainsing — for Appellants. 

Fatehohand Asaudomal — 

for Respondents. 

Davis J. Ct — This is an appeal against 
the judgment of the Second Assistant Judge 
of Hyderabad who confirmed an order of 
the Subordinate Judge at Hyderabad, dis¬ 
missing the application of the appellants to 
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execute against the surety of an absconding 
judgment, debtor a bond into which this 
surety had entered. Both the lower Courts 
were of the opinion that the appellants 
could not succeed in their application be- 
cause, firstly, it had not been shown that 
there was any breach of any condition of 
the bond, and secondly, the execution appli¬ 
cation for which the bond was intended to 
secure the appearance of the judgment, 
debtor had been dismissed, and, therefore, 
as the proceedings in which this bond was 
taken and in which the judgment-debtor 
bad to appear were ended, so was the 
surety bond and the liability of the surety 
thereunder. The lower Courts relied on a 
case in 14 Cal 757,^ which, however, was 
under the old Act, and otherwise can 
clearly be distinguished from the case be¬ 
fore us, for, there the application to proceed 
against the surety was made after the exe¬ 
cution application was dismissed. Here the 
application was made before. 

Now we think the appellants in this case 
should succeed. So far as the bond is con. 
cerned, it is provided that the surety shall 
secure the attendance of the judgment- 
debtor on 20th December 1932, and there¬ 
after when ordered by the Court to appear. 
The judgment-debtor did not appear before 
the Court so as to enable the Court to deal 
adequately with the execution application 
before it because the judgment-debtor ab- 
soonded. But the fact that the judgment, 
debtor absconds does not necessarily involve 
a breach of a condition of the bond that he 
should appear, if the bond provides be 
should appear only when ordered by the 
Court, and if the Court has permitted him 
to absent himself, and he then absconds, 
the bond could not be enforced against the 
surety. 

But looking at this case as we see it, it 
is perfectly clear that when the Court ad- 
journed the case from time to time, it at 
the same time ordered, by necessary impli- 
cation, if not expressly, the judgment-debtor 
to appear. For instance, on 20tb December 
there is an order of the Court that *'the 
judgment-debtor has appeared and has been 
informed of the next date." That the infor¬ 
mation to the judgment-debtor as to the 
next date was by necessary implication an 
order under the circumstances of this case 
to appear is clear from the fact that on the 
next hearing the judgment-debtor did ap¬ 
pear even though he was ill and had to 

1, Laljl Sahoy v« Odoya Sunder! ‘.Mitra, (1687) 
14 Oal 767.. 


come to Court in a gharry. A similar order 
to the order of 20th December, understood 
by the judgment.debtor as an order to him 
to appear, was passed on 4th February, 
that is to say, the order was for adjourn, 
ment, and by necessary implication, a clear 
intimation to him that he should appear on 
25th March, the date to which the case 
was adjourned, and on 25th March the judg- 
ment-debtor put in an application through 
his pleader that he was ill, asked that his 
attendance might be excused and put in his 
medical certificate. His application that he 
might be excused personal attendance was 
granted but the application itself is an ad- 
mission, he had been ordered to appear and 
an order was passed that the hearing was 
fixed on 1st April 1933, and it was clearly 
intended by the Court to convey, and it is 
clear it was so understood by the judg. 
ment-debtor*s advocate, that the judgment, 
debtor should appear on Ist April. He did 
not do so and absconded, and he is now to 
be permitted, if the judgments of the lower 
Courts are allowed to stand, to take advan¬ 
tage of the fact that he did not appear 
through illness and his first default was 
excused, to justify his second default. So we 
have the strange argument, which appa¬ 
rently commended itself to the two lower 
Courts, that, if a judgment-debtor in the 
first instance disobeys the order to attend 
the Court, so no order can be given to him 
personally to attend again, he can there¬ 
after abscond with impunity and take ad. 
vantage of bis own default. We do not 
think that such an argument can be taken 
seriously, nor do we think it should have 
commended itself to the two lower Courts. 
We think that construing this surety bond 
reasonably, construing reasonably the orders 
passed by the Court and the response of the 
judgment-debtor in the first instance to 
them, it is clear in this case that he had 
been within the meaning of the bond order, 
ed to appear and he disobeyed that order. 
Therefore prima facie the surety is liable 
under the terms of his bond. 

But then another argument wsa advano. 
ed which has commended itself to the 
lower Courts, and that is, that because the 
accused absconded and the proceedings 
against him became infruotuous and the 
execution application was dismissed, so the 
surety is discharged from this liability 
under the bond, though the liability was 
incurred before the execution application 
was dismissed, and though before that exe¬ 
cution application was dismissed, the ap. 
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pellants or judgment-creditors had made an 
application to the Court dated 5th October 
to proceed against the surety. The learned 
Judges have not found, and we think they 
•would have difficulty in finding, a case 
which would support this order dismissing 
this execution application against the surety 
of the judgment-debtor who has absconded 
and their conclusion that as he has ab¬ 
sconded, and the execution application was 
dismissed on that account, he will free the 
surety from a liability he had incurred be- 
fore the order of dismissal of the execution 
application was wrongly or rightly made. 
So far as we can see, there is nothing in 
S. 145, Civil P. C., or any other Section to 
prevent the judgment-creditor proceeding 
against a surety in respect of a liability ac¬ 
crued before the execution application was 
dismissed, as is the case here. There is 
nothing in that Section to suggest that the 
dismissal of the execution application has 
retrospective effect so as to excuse the 
surety from any liability incurred before 
the dismissal. 

Mr. Dingomal has argued that the surety 
bond as worded in this case relates not 
only to this execution application, but to 
any further execution application that may 
be made in execution of this decree against 
the judgment-debtor, and that the surety 
for instance must be held bound for how¬ 
soever long execution proceedings may be 
taken against this judgment-debtor, for a 
period of years. We are not at present pre¬ 
pared to accept this proposition in all its 
amplitudes and it is not at present neces¬ 
sary for us to do so, nor is it necessary for 
us to give any decision upon this point be¬ 
cause this is not the case we have to deal 
with. We have to deal with this particu¬ 
lar application made in this particular pro¬ 
ceeding upon the execution application 
dated 5th October 1933, and to that appli¬ 
cation and the proceedings based directly 
upon it we limit this decision. We think 
therefore that the appeal should be allowed 
with costs throughout and the case sent 
back to the .Court for the execution appli¬ 
cation to proceed against the surety ao- 
cording to law. 

s.g./r.k. Appeal allowed. 
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Mulomal Badhakishindas and another 

— Respondents. 

Second Appeal No. 16 of 1937, Decided 
on 22nd February 1939, against order of 
First Glass Sub-Judge, Sukkur, D/. 5th 
January 1937. 

Limitation Act (1908), Art. 182 (5)— “In ac¬ 
cordance with law“—Application dated 1-2-32 
though omitting to mention previous applica¬ 
tion of 5-2-29 and on face of it barred by 
time, admitted by Court and notice* ordered to 
be issued—Subsequent application of 8-12-32 
also omitting reference to application of 5-2-29 
but subsequently sought to be amended * 
plication of 1-2-32 held not in accordance with 
Application of 8-12-32 held lime-barred. 
It is a matter of policy laid down by the Legis* 
lature that application to Court for Its assistance 
must be in time and It does not matter whether 
that application takes the form of a plaint or an 
application in execution. [P 273 C 2; P 274 C l] 
Although duty is oast upon the Court under 
O. 21, R. 17 to see whether the requirements of 
Rr. 11 to 14 are complied with, if the Court falls 
to do 80 , the decree-holder is not protected from 
the ordinary consequences which follow when his 
request to the Court for its assistance Is 

tini0s ^ ^ 

An execution application filed on 
all reference to a previous application of 6-2-p 
and was on the face of it barred by time'; but the 
Court instead of complying with the P'^ovisions of 
O 21 B. 17. admitted the application and ordered 
notices to issue and costs to be deposited. In the 
subsequent application filed on 8-12-32 the decree- 
holder again omitted to mention the application 
of 5-2-29 but subsequently applied for amendment 
of the application : 

‘ Eeld that application dated 8.12’32 was tlnw- 
batred and there was no substance in Joe 

amendment as the application dated 1-2-32 
omitted reference to the application of 5-2.29..ana 
which was therefore out of time was not in accor- 
dance with law and therefore it did not give a 
fresh starting point of limitation. The fact that It 
was an error to allow the execution application 
dated 1-2-32 did not make any difference : AI R 
1922 Sind 29, Bel. on\ A I B 1926 Oal 107? and 

10 Cal 541, Disting.: AIB 1928 Re/. 

tP 274 0 1] 

Srikishindas Lulla — for Appellant* 

Kundanmal Dayaram —for Bespondtnts. 

Davis J. C. —This is an appeal against 
a judgment of the First Class Subordinate 
Judge of Sukkur with appellate powers in 
which he allowed an appeal against an 
order of the Joint Subordinate Judge of 
Shikarpur who allowed execution to pr^ 
oeed upon an execution application datM 
8th December 1932 of a decree dated 20W 
September 1922. The appeal was allowed 
on the ground that a previous execution 
application dated Ist February 1932 was 
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sofa an exeoation applioafaion made in ao- 
oordanoe with law, as ifa did not mention a 
yet more previous execution application 
-dated 5th February 1929 which it should 
have mentioned if the application of Isfa 
February 1932 itself was to be in time. 
l?here were in these proceedings five exe¬ 
cution applications : the first was of 8th 
March 1924; the second of 20th March 
1925; the third of 5th February 1929 ; 
the fourth of 1st February 1932, and the 
fifth and last is that which is the subject 
of the appeal and is dated 8tb December 
1932. Now there can be no doubt that the 
•execution application of 1st February 1932 
was not made in accordance with law. Ifa 
omitted all reference to the previous exe¬ 
cution application of 5th February 1929, 
so that between the application of 20th 
March 1925 and the application of 1st 
February 1932 there was a period of more 
than three years and the application dated 
Isfa February 1932 should have been reject- 
ed by the Court under 0. 21, E. 17, Civil 
P. C., as being barred by time. But the 
Court did not comply with the provisions 
-of O. 21, B. 17 as on the face of it the exe- 
eution application was time-barred, but 
ordered notice to issue under 0. 21, B. 22 
and costs to be deposited. No costs were 
in fact deposited, so that this execution 
application was infxuctuous. In the execu¬ 
tion application of 8tb December 1932 the 
•decree-holder omitted to mention the exe¬ 
oation application of 6th February 1929 
and the executing Court allowed the appli- 
•oation of 8bh December to be amended in 
oxercise of its discretion ; but as the learned 
appellate Judge has pointed out, this amend, 
fuent would be of no avail if the execution 
application preceding ifa, namely that of 1st 
February 1932, was itself out of time by 
reason of the fact that it omitted to men. 
tion the previous application of 6tb Febru- 
«ry 1929. There was no point therefore in 
allowing the execution application of 8th 
December 1932 to be amended when the 
previous application of 1st February 1932 
itself was time-barred. 

Now the learned advocate who has ap. 
peared for the decree, holder and has argu^ 
the case with great diligence and care 
contends that even if the omission to state 
in the execution application of 1st Febru¬ 
ary 1932 the previous exeoutlon applica- 
tion of 5th February 1929 is a material 
•omission so as to make the execution appU. 
•cation in whioh that omission occurs not 
'*in accordance with law’, yet' the case 
1989 S/86 & 86 


before us can well be distinguished from 
the case in 15 8 L B 156^ in that, in this 
case the Court however wrongly accepted 
the execution application of Isfa February 
1932, ordered it to be registered and costs 
to be deposited; and the fact that costs were 
not deposited did not affect the case; for 
once the Court ordered the execution appli. 
cation to be registered, it must be deemed 
that that execution application was in ao- 
cordance with law. Under O. 21, E. 17 the 
duty rests upon the Court of seeing that 
an application in execution is within time. 


The learned advocate relies strongly upon 
two cases, wherein the point is stressed 
that the decree-holder should not suffer for 
the fault of the Court. In 10 Cal 541* the 
defect was not a material defect at all. Ifa 
was merely a case where the wrong num¬ 
ber of a suit was given; while in the Mad. 
ras case in 54 M L J 154,* the point was 
again stressed that the party should not be 
made to suffer by reason of the failure of 
the Court to check the correctness of the 
entries in the execution application. But 
we think that if we listened to this argu¬ 
ment ad misericordiam in this case, we 
should just as well listen to it in a case 
where a plaint on the face of it is time, 
barred and should not have been accepted 
by the Court. Wo do not think that a plain¬ 
tiff, when at some later stage in his suifa 
the fact that his suit was time-barred was 
discovered, could be heard to say that ha 
should not suffer because the Court should 
not have accepted the, plaint in the first 
instance. We do not think that because the 
duty is cast upon the Court under O. 21, 
B. 17 to see whether the requirements of 
Br. 11 to 14, Civil P. 0., are complied with,* 
the decree-holder is therefore protected 
from the ordinary consequences whioh fol¬ 
low when his request to the Court for its 
assistance is barred by time. The matter 
of time so far as execution application is 
concerned is dealt with in Art. 182 (5), 
Soh. 1, Limitation Act, and we think, ifa 
matters not whether the Court has before 
it a plaint or execution application, the 
burden lies upon the Court under any oir. 
cumstanoes to see that its assistance is 
sought for in time. If it does not do so, then 
we do not think that either the plaintiff or 

1. Sahijram Tahllram v. Tower, (19S9) 9 A I R 

Bind 39=66 I 0 14=16 SLR 166. 

3. Fozloor Rahman v. Altaf Hossen, (1664) 10 

Oal 641. 

8. Maheswann Nambudrlpad v. Yelappa Menon 

(1936) 16 A IR Mad 34=107 I 0 803=64 

M L J164* 


274 Sind Jhamatmal Alumal v. 

the decree.holder is freed from the conse¬ 
quences of his delay. It is a matter of policy 
laid down by the Legislature that applica¬ 
tions to the Court for its assistance must be 
made in time and whether that application 
takes the form of a plaint or an application 
in execution, we think it matters not, 

"We think therefore, there is no real 
difference between this case and the case in 
15 S L E 156^ by which we are bound. 
The learned advocate referred us to another 
case, the case in 63 Gal 664^ at p. 673, but 
again in that case the Court had before it 
an execution application which was not 
defective in material particulars. In that 

case Suhrawardy J. said : 

On a consideration of the cases to which I have 
made reference and the other oases which have 
been cited at the Bar, the conclusion to which 
I have arrived is that the expression "in accord¬ 
ance with law” in Ait. 182 (5) should be taken to 
mean that the application though defective in 
some particulars was such upon which execution 
could be issued. 

The case however before us is quite clear. 
The Court could not order execution to 
issue upon an application that was on the 
face of it out of time. The fact that it was 
an error to allow the execution application 
to be registered appears to us to make no 
difference. We think therefore the judg¬ 
ment of the lower Court is right and the 
appeal is dismissed with costs accordingly. 

n.s./b.k. Appeal dismissed. 

4. Fittambar Jana v. Damodhar Qaehait, (1926) 
13 A I R Cal 1077=98 I 0 166=46 0 L J 86 

=30 OWN 918=53 Cal 664. 
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Jkamatmal Alumal —Applicant 

v. 

Emperor. 

Criminal Eevn, Appln. No. 347 of 1938, 
Decided on 13th January 1939, to revise 
order of Addl. Bess. Judge, D/. 8th Novem- 
ber 1938. 

(a) Penal Code (1860), Si, 182 and 211— 
Scope of S. 211 —Information to police given 
by accuied leading to arreit of third perion on 
murder charge — Third perion diicharged — 
Accuied alleged to be reiponiihle for proceed¬ 
ing! againit third perion—Accuied held guilty 
under S« 211 and not S. 182. 

Section 211 may cover the institution of pro* 
ceadings through the police as well as by way of 
complaint to the Magistrate direct. Where a com* 
plaint is made both to the police and a Magistrate, 
the Magistrate’s jurisdiction overrides that of the 
police and the provisions of S. 196 (l)(b), Criminal 
P. C., cannot be evaded by placing an ofienoe 


Emperor (Davis J. G.) A. I, R« 

under 8. 195 (1) (a): A I R 1958 Sind 213; AIR 
1929 Sind 115 ; AI B 1929 Sind 132 andAI B 
193? Sind 209, Bel. on. [P 276 0 1) 

Where upon the information given to the police 
by the accused a third person was arrested on a 
charge of murder and challaned to the Court of a 
Magistrate by whom he was subsequently dis¬ 
charged and it was the prosecution case that the 
accused was responsible for the proceedings insti¬ 
tuted against the third person : 

Held • that the ofience committed by the ac* 
cused was one under S. 211 and not under S. 182. 

[P 275 0 1> 

(h) Penal Code (1860), S. 182—Scope—S. 182 
applies to cases of false information given to 
police during investigation. 

If a witness answers questions because he ia 
compelled to answer by reason of the powers ofthe- 
police, that in itself may well be sufficient to nega¬ 
tive the guilty intent or knowledge necessary for a 
conviction under 8. 182. The information is then 
not so much given as taken. But it cannot be said 
that S. 182 can never apply to false information 
given to the police during the course of an investi¬ 
gation \ AI B 1936 Sind 94, Approved ; 31 Mad 
501; 6SLR143 ; AIB 1925 Bang 364 and 20 
W R Or 66, Bef. tP 276 0 2; P 276 0 11 

Farmanand Kundanmal— for Applicant. 

Partabrai D. PunwaDi, Advocate-General 

—for the Crown. 

Davis J, C.—The accnsed in this case is 
one Jhamatmal and he has been convicted 
by the Besident Magistrate of Nawabshab 
of an offence under S. 182, I. P. 0., and 
sentenced to rigorous imprisonment for four 
months and a fine of Es. 200. He appealed 
and his appeal was summarily dismissed 
by the Additional Sessions Judge, and ho 
has applied in revision to this Court, and 
his application has been argued principally 
on two grounds: (l) that if the accused 
should have been convicted at all, he should 
have been convicted of an offence under 
S. 211,1. P. G., for which the complaint of 
the Court of the Besident Magistrate of 
Nawabshah was necessary under S. 195 (l) 
(b), Criminal P. 0., and (2) that an accused 
cannot be convicted of an offence under 
S. 182,1. P. 0., with respect to a statement- 
made to the police under S. 161, Criminal 
P. C., during the course of an investigation.- 
The case of the prosecution was that the* 
accused was on terms of ilUoit intimaoy witb 
a woman named Maluki Dahriani who sub¬ 
sequently left him and married one Bona 
Khan. The accused was on terms of enmity 
with this Bono Khan in consequence, and 
taking advantage of the murder of one 
Seth Asaumal falsely implicated Bono Khan 
in the murder when the police came to 
the village to investigate the crime. Thfr 
first information of the murder of 
Assumal was given to the police at the- 
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police thana by one Bhamamal, the partner 
oi Seth AsBumali from whom the police 
learned of the accused as a person who 
could give evidence against Sono Ehan. 
And there can be no doubt that it was on 
information given by the accused that Sono 
Ehan was arrested for the murder of Seth 
Assumal and ohallaned to the Court of the 
Resident Magistrate at Nawabshah by 
whom he was subsequently discharged. It 
is clear, therefore, that the Resident Magis. 
trate had actually taken cognizance of the 
offence in which Sono Khan was ohallaned 
so that if any offence falling under S. 195 
(l) (b), Criminal P. C., has been committed 
in relation to those proceedings, the com. 
plaint of the Magistrate was necessary 
before cognizance could be taken thereof. 
Now, on the prosecution itself, from the 
joint complaint of the Sub.Divisional In. 
spector and of the Superintendent of Police 
and on the finding of the Magistrate, we 
think it is clear that the prosecution case 
was that this accused was responsible for 
these proceedings against Sono Khan: that 
be with the necessary intent caused them 
to be instituted within the meaning of Sec. 
211, I. P. C., and therefore the complaint 
of the Resident Magistrate was necessary to 
institute proceedings under S. 211,1. P. C., 
against the accused, and this complaint was 
not made. Therefore, on this ground, the 
conviction of the accused must be set aside. 

This Court has held that S. 211 may 
cover the institution of proceedings through 
the police as well as by way of complaint 
to the Magistrate direct ; A I R 1938 Sind 
213.^ This Court has also consistently held- 
that where a complaint is made both to 
the police and a Magistrate, the Magis- 
trate’s jnrisdiction overrides that of the 
police : 23 S L R 225,23 S L R 285,® 31 
SLR 429;* and that the provisions of 

S. 195 (1) (b), Criminal P. C., cannot be 
evaded by placing an offence under S. 195 
(l) (a). Thus, we think, it is clear that if 
the accused has committed any offence at 
all, it must rather be an offence under 
8. 211,1. P. C., than under S. 182,1. P. C. 

1, DbaramdAB t. Emperor, (1938) S6 A IB Sind 
218=178 10 218=10 Cr L J 12. 

2. Bamohand Nannmal t. Emperor, (1929) 16 
A 1B Sind 116=1929 Cr 0 106=116 I 0 S18 
=80 Or L J 899=28 S L B 226. 

8. Obnbarmal Klbalmal y. Emperor, (1929) 16 
AIB Sind 182=1929 Or 0 160=117 10 147 
=80 Or L J 782=28 S L B 286. 

4. Mebroo Venko v. Emperor, (1987) 24 A 1 B 
Bind 209=170 ip 608 = 88 OrL J 961 = 81 
B L B 429. 


But it is then argued that as the false in. 
formation was given to the police during 
the course of an investigation, it was not 
information given within the meaning of 

S. 182,1. P. G.,and reliance has been placed 
upon a ruling of this Court in 6 8 L R 143,® 
relying on a ruling in 20 W R Cr 66,® to 
show that "to give information" within the 
meaning of S. 203, as well as within the 
meaning of S. 182, I. P. G., means "to 
volunteer information," and that however 
false and however guilty be the intent with 
which information is given to the police 
during the course of the investigation, the 
offender must be immune from prosecution. 


So far as S. 203, I. P. C., is concerned, 
the case in 6 S L R 143® is authority for 
the statement that whoever gives any in. 
formation" means "whoever volunteers any 
information"; but we are not here con¬ 
cerned with an offence under S. 203,1. P. 0., 
in which no question of intent arises; even 
so, that ruling, we think, does not exclude 
the application of the Section in a case 
where a person "volunteers" a statement 
to the police in the course of an investiga. 
tion. However that may be, and that ques. 
tion is not here to be decided, so far as 
offences under S. 182, I. P. 0., are con¬ 
cerned, there is the authority of this Court 
that a person who gives false information 
with the necessary guilty intent will be 
guilty of an offence under S. 182 even if 
that information be given in the course of 
a police investigation, 30 S L R 76,^ and 
we ourselves think the necessity of prov.. 
ing the guilty intent or knowledge within 
the meaning of S. 182 is ample safeguard 
against the abuse of these Sections and the 
persecution and intimidation of witnesses 
by the police during the course of an inves. 
tigation; and we can see no reason why, if 
a person can be prosecuted for giving false 
information to the police at the police sta. 
tion as first informant, be cannot be pro. 
seouted^ for giving false information to the 
police in a village nearby because the in. 
vestigation has started and he willingly, 
indeed eagerly, gives a long and inofimi. 
nating statement in answer to a formal 
question put by a police oflacer. The first 
informant may be merely a tool intended 
to bring the police to the village where 


6. Emperor y. Akhtiar Sanwan, (1912) 6 S L B 
143=19 1 0 608=14 Or L J 256. 

6. Queen v. Joy Naraln, (1878) 20 W B Or 66. 

7. Emperor y. Gopaldas Ehemcband, (1986) 28 

A IB Sind 94=1986 Or 0 678 = 168 I 0 910 
=87 Or L J 87P=80 8 L B 76. 
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another far more influential person can give 
the police false information with the guilty 
intent of causing another harm. The mere 
ifact that this information is given in answer 
to a question by a police officer appears of 
itself no sufficient reason to render the 
(guilty person immune from prosecution. If 
'a witness answers questions because he is 
compelled to answer by reason of the powers 
of the police, that in itself may well be 
'sufficient to negative the guilty intent or 
knowledge necessary for a conviction under 
S. 182, I. P. G. The information is then 
jnot 80 much given as taken. But to hold 
'that S. 182, LP. _0., can never apply_ to 
false information given to the police during 
the course of an investigation, appears to 
us to go further than the words of S. 182, 
'L P. C., or the public interest properly 
allows. We do not think therefore that 
there is any reason to doubt the correct¬ 
ness of the ruling of this Court in 30 3 L P 
75,^ as thus interpreted or to prefer the 
rulings in 31 Mad 506® and 3 Rang 577® 
and it is to be noted that in 3 Rang 577,® 
the learned Judge was of the opinion that 
the words “whoever gives” in S. 182, Penal 
Code, should not be restricted to imply 
‘‘whoever volunteers.” We ourselves think 
that the test of guilty intent or knowledge 
within the meaning of S. 182, I. P. 0., is a 
safer and sufficient guide. The same reason¬ 
ing and conclusions, we think, apply to an 
offence under S. 211, I. P. 0. 

We think therefore that in this case, we 
must set aside the conviction and sentence, 
and leave the Resident Magistrate of Na- 
wabshah free to decide whether he will or 
will not make a complaint under S. 195 
(1) (b). Criminal P. C., against the accused 
for an offence under S. 211, Penal CoiM, 
and these papers should be sfot* . ® 
Resident Magistrate through the District 
Magistrate accordingly. As the accused is 
on bail the bail bond is cancelled. 

Tj Q /r TT Conviction set aside. 


8 . Ohinna Ramana Gowd v. Emperor, (1908) 81 
Mad 606s=9 Or L J 77=18 M L J 573. 

9. BuUan v. Major 0. De M. Wellbourne, (1926) 

12 A I R Rang 36A = 90 1 0 316 = 26 Or L J 
1682=3 Rang 677. 
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Davis J. C. and Weston J. 

Haji Ghulam Kadir Abdullah — 

Plaintiff — Applicant. 

V. 

Mohidin Haji Ahmed — Defendant — 

Opponent. 


Civil Revn. Appln. Nos. 126 and 128 of 
1936, Decided on 17th November 1938, to 
revise order of Judge, Small Cause Court, 
Karachi, D/- 12th August 1936. 

(a) Karachi Small Came Courts Act (4 of 
1929), Ss. 25 and 28 — Distress — Principle of 
English law *— Applicability Goods attached 
under order of Court in execution of decree are 
in custodia legis and cannot be distrained for 
rent by landlord upon bis premises. 

English common law process of recovery of rent 
by distraint has been made applicable to certain 
parts in India by statute. But when the Legisla¬ 
ture made the old common law process of distraint 
applicable to Karachi City it meant to apply it 
with its usual attributes and exceptions; but sta¬ 
tutory exception of English law in favour of the 
landlord cannot be grafted on to common law pro¬ 
cess as applied by S. 28, unless the Legislature spe- 
cifioally says that the rights of landlord upon goods 
distrained shall have precedence over the rights of 
an attaching creditor under ^ attachment prior 
in point pf time to distress. Hence goods which 
had been attached under order of Court In execu¬ 
tion of a decree are in custodia fegfis and cannot be 
distrained by landlord upon his premises as ^ in 
common law and there is no question of conflicting 
rights of landlord and attaching creditor or of any 
principle of their claims inter se : (1848) 12 Q B 
67 S: (1843)68 BB 500: 1 Ind (fur (US) S61and 
(1875) Mad Jur 340, Bef. [P 277 0 2; P 278 0 1] 

(b) Civil P. C. (1908), S. 60 — Applicability 
—Distress. 

Distress is not permitted under Civil P. C., and 
provisions of S. 60 cannot be applied by analogy 
to distraint, CP 277 C 2] 

Knndanmal Davaram — for Applicant, 


Dayis J« C. — This is an application in 
rovision against an order of the Judge, 
Karachi Small Cause Court, who ordered 
the applicant to refund Rs. 144.8-0, the pro¬ 
ceeds of goods distrained upon premises of 
which he was the landlord, on the ground 
that prior to the distraint the goods had 
been attached under the order of the Court 
in execution of a decree and were there 
therefore in custodia legis and immune 
from distraint. It is urged before us that 
S. 28. Karachi Small Cause Courts Act. does 
not exempt goods in custodia legis from dis¬ 
traint as does the corresponding B. 67, Pre- 
sidency Small Cause Courts Act, 15 w 
1882, and therefore it must be assumed 
that when S. 28, Karachi Small Cause 
Courts Act, authorizes distraint upon goods, 
it authorizes distraint subject to no quahfi- 
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oatioD whatever. S. 28, Karachi Small 
Oause Oourts Aot, appears to suffer from 
the defect of brevity, and is so brief as to 
be obscure, but I find it difficult to hold 
that when the Legislature made applicable 
to Karachi City the old common law pro. 
cess of distraint, it meant to apply it free 
from those restrictions which attach to it 
in common law. In Woodfall on Landlord 
and Tenant, 23rd £dn., p. 536, "distress’* 

is defined as follows: 

A distress is one of the most anoient and effec- 
tual remedies for the recovery of rent. It is the 
taking, without legal process, cattle or goods as a 
pledge, to compel the satisfaction of a demand, the 
performance of a duty, or the redress of an injury, 
the aot of taking, the thing taken, and the remedy 
generally, having been called a distress, an inaocU' 
taoy which the older text*writers usually avoided. 

On p. 565 is given a list of "things abso. 
lutely privileged,” and among those things 
are "things in the custody of the law.” 
Firstly, a distress being anciently a pledge, 
nothing could be distrained unless it could 
be returned in specie and undamaged and 
in the same state as when taken. Thus, ten¬ 
ant’s fixtures are exempt for it is obvious 
that a tenant’s fixtures might be broken or 
damaged in removal and could not be re. 
turned undamaged in specie. So things in 
actual use are privileged. Secondly, things 
in actual use are absolutely privileged from 
distress for rent, or even for damage feas. 
ant, because of the danger to the public 
peace. Therefore, a horse whilst a man is 
riding upon him, or an axe in a man’s hand 
cutting wood, or the like, cannot be dis. 
trained, as also clothes actually in wear, 
yet, if we were to accept the argument for 
the applicant, we would have to hold that 
under S. 28, Karachi Small Cause Courts 
Act, tenant’s fixtures would not be exempt 
because the Section does not say so; clothes 
could be taken from a man’s back. I cannot 
however assume that when the Legislature 
applied to Karachi a process of the English 
common law they did not intend to apply 
it with its usual attributes and exceptions. 
And " goods in the custody of the law are 
not distrainable for rent; for it would be 
repugnant that it should be lawful to take 
goods out of the custody of the law:” (page 
574, ibid). It is true that there are now 
grafted on the common law process cer- 
tain statutory exceptions in favour of the 
landlord’s claim for rent: 

By the Landlord and Tenant Aot, 1709, 8 Ann> 
0 . H, (o. 18 In the Statutes Revised), 8. 1, no 
goods taken on any lands leased for life, years, at 
will, or otherwise, shall be taken in execution 
unless the party at whose suit execution issued, 
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before removal of the goods, pay to the landlord 
the arrears of rent. If not exceeding one year’s 
rent; and if more, then the amount of one year’s 
rent, due at the time of the execution. There are 
similar enaotments, with variations, in the Act 
relating to the county Oourts, and the Oourt of 
Admiralty : (page 676, t&id); 

but in (1848) 12 Q B 673,^ at page 678, 
Patterson J. said : 

The statute says that no goods shall be liable to 
be taken by virtue of any execution unless the 
party at whose suit the execution Is sued out 
shall, before the removal of such goods from off 
the premises by virtue of such execution, pay to 
the landlord of the premises rent, not exceeding 
one year. These words cannot be taken literally; 
the true construction is given in (1843) 68 B B 
600,2 by Parke, B.; the meaning is, that the Sheriff 
shall not remove the goods unless a year’s rent be 
first paid. The seizure is lawful prima facie; but, 
if the goods be removed without payment of the 
rent, after notice that it is due, such removal ren- 
ders the whole proceeding unlawful as regards the 
landlord, and subjects the Sberifi to an action on 
the case at his suit. The goods however in the 
meantime, until they are removed, are in oustodia 

legis.This appears to he the reasonable cod' 

BtructioD of the statute of Anne in regard to goods 
of any kind seized by the Bherifi: and it is more 
strongly so in regard to growing crops, which, 
although liable to be taken in execution by the 
common law, were not liable to be distrained for 
rent until the S tatute 11, Geo, II, o. 19. 

So far as growing crops are concerned, 
the decision in (1848) 12 Q B 673^ was 
reversed by the Landlord and Tenant Act 
1851, which made growing crops liable for 
rent after seizure, and so long as they were 
on the land, but the principle of immunity 
of goods in custodia legis remained, and we 
are not concerned here with growing crops. 

I can find nothing in B. 25, Karachi Small 
Cause Courts Act, to assist, for distress is 
not permitted under the Civil Procedure 
Code, and I cannot by analogy apply the 
provisions of S. 60, Civil P. C., to distraint, 
an altogether different process. Nor can we 
graft on to the common law process, as' 
applied by S. 28 of the Aot, the statutory 
exceptions of English Statute law. If the 
Legislature thinks that goods in custodia 
legis shall not be immune from distraint or 
that the rights of a landlord upon goods 
distrained shall have precedence over the 
rights of an attaching creditor under an 
attachment prior in point of time to the 
distress, it will be open to it to say so. 
Until then we must hold that goods in 
custodia legis are exempt from distraint as 
in common law. As the goods in oustodia 
legis are exempt from distraint, no ques- 
tloD of the conflicting rights of landlord or 

1. Wharton v. Naylor, (1846) 12 Q B 678. 

2. Blseley ^Byle, (1848) 68 B B 500=:11 M & W 

16=12 If J Ex 822, 
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attaching creditor arises or of the priority 
of their claims inter ae. I think therefore 
this Revision Application No. 126 of 1936 
and Revision Application No. 128 of 1936, 
vehich goes with it, must fail and I would 
dismiss them accordingly. 

Weston J. — There can be no doubt 
that the English Common law process of 
recovery of rent by distress now applies in 
[certain parts in India but that it does so 
by virtue of statute. The first statute apply, 
ing the process appears to be Act 7 of 1847 
"an Act to regulate Distresses for Small 
Rents in Calcutta.” This Act empowered 
the Commissioners of the Court of Com., 
missioners for the recovery of small debts 
in and for the Settlement of Fort William 
in Bengal to appoint bailiffs to whom 
warrants could be issued directing recovery 
of arrears of rent not exceeding Rs. 100 by 
seizure of goods and chattels upon the pre. 
mises in respect of which rent was claimed. 
The Act did not contain any of the common 
law limitations on distraint of goods in 
actual use, necessary wearing apparel, and 
goods in the custody of the law nor did it 
specifically exempt the goods of third par¬ 
ties on the premises. But it seems to have 
been held, 1 Ind Jur (n s) 361,® that the 
goods of third parties on the premises were 
not distrainable under this Act. Act 9 of 
1850, the Small Cause Courts Act, from 
which the present Presidency Towns Small 
Cause Courts Act (Act 15 of 1882) has 
evolved, extended the provisions of Act 7 
of 1847 to Madras and Bombay and also 
enlarged them. S. 89 of Act 9 of 1850 pro- 
vides that the powers of Act 7 of 1847 to 
regulate distresses of small rents in Cal¬ 
cutta shall be extended to the recovery of 
all arrears of rent not exceeding Hs. 500 
and the Judges of Small Causes of Calcutta, 
Madras and Bombay were empowered to 
exercise within their several jurisdictions 
the extended powers of Act 7 of 1847. In 
Act 9 of 1850 also, the common law limi¬ 
tations on distress did not find expression. 
It appears however that before these sta¬ 
tutes were enacted the process of distress 
did exist in the Presidency Towns. In a 
Madras case reported in the Madras Jurist 
of 1875 at page 340 it was remarked by 
Morgan 0. J. and Kindersley J. : 

That the right to distrain for rent in arrear has 
always to some extent existed and been recognized 
in Presidency Towns is certain: and the Acts 
passed since 1347 are distinct declarations by the 
Legislature made while regulating the exercise of 

Dwarka Nath Biswas v. Uddit Dhutu Addy. 

1 Ind Jur (N s) 361. 


the right and providing for its exercise only 
through the intervention of a Judge of a Court of 
Small Causes, that the right itself subject to tbe 
restriction, above referred to, Is general. 

In the Presidency Towns Small Cause 
Courts Act (Act 15 of 1882) Oh. 8 deals 
with distresses. S. 57 restricts property 
which may be seized by the bailiff in pur. 
suance of a warrant issued under S. 54, to 
property found within the house or pre¬ 
mises mentioned in the warrant and the 
property of the person from whom rent is 
claimed. It also exempts from seizure: (a) 
things in actual use; (b) tools and imple- 
ments not in actual use, where there is 
other moveable property in or upon the 
house or premises sufficient to cover such 
amount and costs; (c) the debtor’s neces- 
sary wearing apparel; (d) goods in the ous. 
tody of the law. Succeeding sections deal 
with appraisment and sale of goods dis- 
trained, applications to discharge or suspend 
the warrant, claims by stranger to goods 
distrained, power to award compensation 
to a debtor or claimant and penalties for 
making illegal distress. It would seem 
therefore that in respect of distress the 
evolution from common law to statute law 
is now practically complete in the Presi. 
dency towns. It has not been suggested 
before us that tbe right to distrain for rent 
existed in Karachi before the enactment of 
the Karachi Small Cause Courts Act 4 of 
1929, but by this Act the process of dis. 
tress has been introduced in mnoh the same 
manner as it was first introduced or recog¬ 
nized in Calcutta by Act 7 of 1847. We 
have only two sections of the Karachi Act, 
Ss. 27 and 28, which deal with distress. 
S. 27 is as follows : 

27. (1) Any person claiming to be entitled to 
arrears of rent of any house or premises situate 
within tbe local limits of tbe Court's jurisdiction 
of which the annual rental does not exceed two 
thousand rupees may apply to the Court for a 
distress warrant in accordance with tbe provisions 
of this Act. (2) The application shall be supported 
by an affidavit or affirmation to the effect of Form 
A in the Schedule hereto annexed. (3) Nothing In 
this section shall apply to (a) any ‘rent due to 
Government; (b) any rent which has been due for 
more than twelve months before the application 
mentioned In sub-s. (1). 

Section 28 provides only for application 
to discharge or snspend the warrant which 
application must be made within 5 days of 
the seizure of the goods. Although the right 
to recover rents by distress may not have 
existed in Karachi before the year 1929 it 
seems impossible to hold that the Legis¬ 
lature intended that the right should be 
free of all the restrictions which from very 
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«arly days Id England and also, it appears, 
in the Presidency towns in India, have 
been recognized to exist. It may perhaps 
be doubtful whether exemption of goods of 
third parties now provided for in the Presi. 
denoy Towns Small Cause Courts Act 
applies in Karachi. Such goods under the 
uommon law were not exempted from 
seizure although by reason of statute con. 
siderable limitations on the power to distrain 
goods of strangers now exist. Bub I think 
it must be taken that when applying to 
Karachi a process of common law which 
has never been applied either in England 
or in India without many restrictions the 
Legislature must have intended at least 
that the common law limitations should 
go with it. As pointed out by the Hon’ble 
the Judicial Commissioner, it is impossible 
for us to hold that the Legislature intended 
that the clothes should be removable from 
the person of the debtor or that fixtures 
should be removable and their value 
thereby impaired in execution of a process 
which is really a seizure as a pledge for 
rent claimed. Similarly, I think it may be 
held that the common law restriction by 
which goods in the custody of the law are 
not distrainable for rent must be held to 
apply. The reason for this exemption was 
that it would be repugnant that it should 
be lawful to take goods out of the custody 
of the law, (Woodfall, Landlord and Tenant, 
p. 565) and that reason to my mind has as 
much force in India as it has in England. 
In the Presidency Towns Small Cause 
Courts Act the exemption of goods in the 
custody of the law finds specific mention. 
I agree therefore that in the present case 
the learned Judge of the Small Cause Court 
was correct in refusing to allow distraint as 
the goods were already under the attach, 
ment of the Court. 

It has been urged before us that if we 
apply common law principles to the process 
of distraint under the Karachi Small Cause 
Courts Act, we should equally apply the 
limitations imposed in England by statute 
and in particular that we should apply the 
Landlord and Tenant Act, 1709, which 
provided that no goods should be taken in 
•execution unless the party at whose suit 
execution has issued should pay to the 
landlord the arrear of rent, if not exceeding 
one year’s rent, before removal of the goods. 
But it is one thing to apply a common law 
principle with common law limitations 
which have always been recognized, and it 
is quite another thing to introduce into 


India statutes of England. And in my opi. 
nion until the Legislature seeks to elaborate 
the principles under which the process of 
distress has been introduced in the Karachi 
Small Cause Courts Act, we cannot go 
further than holding that the process should 
be applied with such common law modifica. 
tions as have always been recognized to 
exist. I consider therefore that it is not 
open to us to make any order as regards 
payment of rent by the executing creditor. 
I agree that the two revision applications 
should be dismissed accordingly. 

S.G./b.E. Applications dismissed. 
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Davis J. C. and Tyabji J. 

Bamchand Kimatrai and others 

— Applicants. 

V. 

Udhalmal Dwarkadas and others 

—Opponents. 

Civil Revn. Application No. 7 of 1936, 
Decided on 16th September 1938, from 
order of joint Sub. Judge, Shikarpur, D/. 7th 
November 1935. 

Court-fees Act (1870), S. 12 (ii) — Court 
ordering payment of deficit court-fees after 
decree signed and sealed ~ Party asked to pay 
court-fees receiving benefit under decree — 
High Court in revision from such order, can 
take action under S. 12 (ii) before passing final 
orders. 

After a deoree has been signed and sealed the 
Judge would be acting without jurisdiction if he 
orders tbedefloitcourt*feestobe paid.But although 
the party asked to pay the oourt-fees may have a 
genuine grievance that he had not the opportu¬ 
nity of being heard and that the Court was func¬ 
tus officio, if he gets benefit from the deoree it is 
but reasonable that he should pay the oourt-fee on 
the benefit so received and hence the High Court, in 
revision from such order, can, before passing final 
orders, take action under 8.12 (ii); AIBI9SB Pat 288 
and AIB 2919 Oal 520, Expl. [P 2800 2; P 281 0 1] 

Bnganlal Haasanand — for Applicants, 

K. H. Nagrani —/or Opponents. 

Partabrai D. Punwani, Advocate-General 

— for the Crown. 

Davis J. C.—This is a revision applioa. 
tioD against the order of the joint Sub. 
Judge of Shikarpur dated 7th November 
1935, in which after a compromise deoree 
had been signed and sealed by the Court on 
Idth October 1935, the Judge ordered deficit 
Gourt.fee upon Bs. 11,000 to be paid. The 
applicant in this revision application who 
is the plaintiff, is aggrieved and says that 
the Subordinate Judge was funotos officio 
when he passed this order as to the pay. 
ment of- oonrt«fee and while his learned 
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advocate asks us in revision to set aside the 
order of the Subordinate Judge, he at the 
same time says that vpe have no power 
under S. 12 (ii), Court.fees Act, to remedy 
the mistake to the detriment of the revenue 
in the payment of the court-fee which the 
record before us may show. Now so far as 
the order of 7th November is concerned, it 
does appear that this order was made with¬ 
out jurisdiction. The compromise decree 
was signed and sealed on 14th October. 
Therefore, so far as the Court’s power was 
concerned, that decree, except so far as it 
is provided by the Code of Civil Procedure 
that a judgment can be altered or be re- 
viewed, was final, so far as the Court which 
passed it is concerned. In 11 Pat 532' at 
p. 535, the Court held that where judgment 
is pronounced and signed and sealed the 
decree must follow and the Court cannot 
even direct the preparation of the decree 
to be stayed until the payment of the defi¬ 
cit court-fee. But that case is not entirely 
in point. In the case before us the Judge 
did not order the decree to be postponed 
till the payment of the deficit court-fee be¬ 
cause the decree was signed and sealed 
before the order of payment was made. It 
is not therefore necessary for us to decide 
whether it is not even competent to a 
Court before a decree has been signed and 
sealed but after judgment has been pro¬ 
nounced and signed, to order the drawing 
up of the decree to be postponed, until a 
deficit court-fee has been paid. But once 
the decree has been signed and sealed, it ap¬ 
pears to us that the Judge of that Court 
cannot order deficit court-fees to be paid. 
In the Patna case the learned Judge said : 

After the judgment has been pronounoed and it 
has been signed and sealed, no power is left In the 
Court to alter it or add to it or subtract anything 
from it; and the judgment having been pronounced 
a decree must be prepared in accordance with it. 
Bee. 28, Gourt'fees Act, in out opinion, does not 
empower the Court to call upon the parties to pay 
the deficit court-fee after judgment has been pro* 
nounced. lb only provides for validating certain 
acts which would be invalid if a certain document 
was not properly stamped. We are fortified in the 
view we take by a Full Bench decision of our own 
Court in 4 Fat L J 472^ where it was held that 
when the High Court dismisses an appeal for 
whatever cause, it ceases to have seisin of the 
appeal or case and is powerless to call upon the 
respondent to pay any deficiency due by him in res¬ 
pect of court-fees payable in the lower Court and 
consequently has no jurisdiction in such oixoum- 

1. Kedar Nath v. Maharaja Chandra Mauleshwar 

Prasad Singh, (1932) 19 A I R Pat 228 = 187 

I 0 866=11 Pat 632=13 P L T 804. 

2. Radhika Raman v. Mt. Janki Kuer. (1919) 

6 AIR Pat 9=61 10 766=4 Fatli J472(PB). 


stances to restrain the respondent from executing 
the decree obtained by him. The same view was 
taken in the Calcutta High Court in 46 Cal 620.^ 

The Calcutta case to which this judgment 
refers, 46 Cal 520,® was a case where the 
suit was dismissed and the plaintiff waa 
ordered to pay the deficit court-fee after 
the judgment was delivered, and the Court 
accepted without much argument the con¬ 
tention that the Judge acted without juris, 
diction, in that after giving judgment, his 
powers to order the deficit court-fee to be 
paid, had gone. But we do not think that 
either of the decisions prevent us before we 
have passed final orders in a revision appli- 
cation either allowing or dismissing it, from 
taking action under 8. 12 (ii), Court-fees 
Act. We are not concerned with sub-s. (i) 
to S. 12, Court.fees Act, because that relates 
to the Courts first accepting a plaint or a 
memorandum of appeal and has no refer, 
ence to the alteration of a court-fee by 
another Court in appeal. Sec. 12 (i) is as 
follows : 

Every question relating to valuation for the 
purpose of determining the amount of any fee 
chargeable under this chapter on a plaint or memo¬ 
randum of appeal shall be decided by the Court in 
which such plaint or memorandum, as the case- 
may be, is filed, and such decision shall be final as 
between the parties to the suit. ' 

Sub-section (ii) of 8. 12 relates to caeea 
such as this, where the order in a suit has 
come before a Court of reference or revision 
as the order in this suit is before us in 
revision and if then we consider, as we do, 
that the question as to court-fee has been 
wrongly decided to the detriment of the 
revenue, by the lower Court, we consider 
we have power to require the party by 
whom such fee has been paid to pay such 
additional fee as would be payable were 
the question rightly decided. 8. 12 (ii) ie 
as follows : 

But whenever any suoh suit comes before a 
Court of Appeal, reference or revision, if suoh Court 
considers that the said question has been wrongly 
decided to the detriment of the revenne, it shall 
require the party by whom such fee has been paid 
to pay so muoh additional fee as would have been 
payable had the question been rightly decided, and 
the provisions of S. 10, para. 11, shall apply. 

The learned advocate for the applicant 
says that there has beeh in fact no decision 
by the trial Court so as to give this Court- 
jurisdiction under 8. 12 (ii), because no¬ 
specific issue as to the court-fee to be pfti^ 
was raised and decided in the lower Court. 
It is clear however that when a plaint is- 
admitted, by necessary implication therejs 

8 . Jatra Mohan Ben v. Sooy. of State, (1919) ^ 
A I R Gal 194=62 I 0 485=46 Cal 620. 
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a deoision that the right oourt.fee has been 
paid and in fact in this ease the applicant 
as plaintiff was ordered to pay an addi¬ 
tional oourt.fee on Bs. 2000 based on his 
claim as a creditor against the partnership 
firm. The statement in the memorandum 
of appeal that the plaintiff only asked for 
declaration that he was a creditor is incor- 
recti and of coarse such a prayer could not 
stand alone and must be followed by a 
prayer for some consequential relief, that 
for instance an order be passed that the 
sum found due to him should be paid to 
him. 

A reference to the plaint would show 
this prayer in fact was not made. The 
plaintiff sued as legal representative of his 
father, one Seth Shivaldas, who was a part, 
ner with Seth Bwarkadas in a firm, for the 
settlement of partnership accounts. He also 
alleged that he was separate from his father 
and had advanced money by way of loan 
to the partnership business and he asked 
for a declaration that he was suob a credi- 
tor and for a prayer that he should be paid 
from the partnership assets the money he 
had lent to the partnership firm. His claim 
was settled by compromise and it is in 
relation to this compromise that this gues. 
tion of court.fee has been raised because 
under the terms of the compromise he was 
to get 11 survey numbers. He was also to 
get the balance due under a decree in Suit 
No. 84 of 1927 and apparently on these 
two items the Judge has placed the value 
Bs. 7000 and Hs. 4000 respectively. He 
complains that these values were placed 
upon these items without his knowledge 
and without his being heard and after the 
Court was functus officio. It appears also 
that in the settlement of the partnership 
accounts the applicant was awarded a sum 
of Es. 542. On the ground that he had not 
the opportunity of being heard and on the 
ground that the Court was functus officio, 
the applicant may have a genuine griev¬ 
ance, but it appears to us not unreasonable 
that as the applicant has got the benefit of 
this compromise decree he should pay the 
oourt.fee upon the benefits so received. He 
has already paid court-fee on Bs. 2000 as 
his share on settlement of partnership ac¬ 
counts. This share was settled at only Bu- 
pees 542. The balance of the oourt.fee so 
paid can therefore be taken into account in 
bis favour when the oourt.fee payable by 
him on the other part of his claim as credi- 
tor of the partnership valued by the Judge 
at Bs. 11.000 is settled. He bw also paid 


oourt.fee on the declaration which, how¬ 
ever, he has obtained. 

We do not think we should now pass 
any final order allowing or rejecting this 
revision application, for if we did, our ac. 
tion might be open to the same objection as- 
in this case is raised, that having allowed* 
or dismissed the revision application we 
are functus officio and can make no order 
under sub-see. (ii) to Sec. 12. That such an. 
argument under the circumstances would 
be a good argument, we think a matter 
of some doubt. But we think it better not 
to make any final order rejecting or allow¬ 
ing the revision application, that is to say,, 
setting aside or refusing to set aside the 
order of the Judge passed without juris¬ 
diction until proper court.fee has been 
paid in the suit out of which this revision 
application arises. The Judge in the trial 
Court should therefore give notice to the 
applicant and inquire into and decide as 
to what proper court.fee is payable and 
report to us. We shall then decide what 
proper court.fee is payable and when this 
has been paid we shall then pass final 
orders on this revision application. The- 
Judge should report as to the/ court-fee' 

payable within two months. Order accord¬ 
ingly. 

n.s./r.k. Order accordingly. 
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Davis J. 0. and Weston J. 

KuUambait Wo Tayabali Mulla Jiwan^ 
jet — Plaintiff — Appellant. 

V. 

A, K, Mandviwalla Firm — Defendants 

— Respondents^ 

First Appeal No. 48 of 1936, Decided on. 
23rd December 1938, against judgment and 
decree of Rupohand Bilaram, A. J. 0., Sind, 
D/. 20th August 1936. 

(a) Benami—Negotiable instrument—Pertoo- 
•uing for money belonging to another alleging, 
that it wa» here—No cuggeetion either in plaint 
or in depocition about her benami character 
but plaintiff pereisting in the faliehood even in 
appeal — She ie not entitled to a decree as- 
benamidar nor can the be allowed to amend 
the plaint—She can only eucceed eecundum. 
allegata el probata. 

Plaintiff ened for the recovery of a large sum of* 
money alleging that the same belonged to her and* 
that she had deposited the same with defendant. 
There was no saggestion either in the plaint or in. 
her deposition that she was a benamidar for her 
hosband. Her case was however found to be faisfe 
bat she persisted in the falsehood even in appeal ; 
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Held that the plaintiff must be held bound by 
her false and perjured case in which she persisted 
even in appeal, and could not be allowed to amend 
the plaint and that it was not open for the Court 
either to decree a false and bogus claim or force 
upon the plaintiff the character of a benamidar 
which she had repudiated. The plaintiff can only 
succeed secundum allegdio- ct 'prohaia : 11 MIA 7 
(P C) and AIR 1914 P C 36, Eel. on; AIR 1926 
Bom 115, Disting', 35 Gal 551 (PG)', AIR 1918 
PG140 ; 5 Bom L R 315; AIR 1982 Bom 190 and 
AIR 1936 P G 70, Ref. [P 283 0 1,2; P 286 C 13 

(b) Negotiable Instruments Act (1881)* S. 4 
— Promissory note—Requirements of—A docu¬ 
ment to be promissory note must not only be 
such in form but must also be intended to be 
negotiable — Acknowledgment executed by 
defendant in false name of wife of state of 
account between her husband and defendant 
not intended to leave their custody is not a 
promissory note—Art. 73, Limitation Act, does 
not apply. 

In order that a document should be a promis¬ 
sory note within the meaning of S. 4 not only 
must it be a promissory note in form but it must 
in addition be intended by the parties to be a pro¬ 
missory note, i. e. it must be intended to be nego¬ 
tiable and to pass from hand to hand. Where a 
document executed by defendant is merely an 
acknowledgment in the false name of the plaintiff 
of the state of account between her husband and 
the defendant and never intended to leave her cus¬ 
tody or that of her husband, it is not a promissory 
note and Art. 78, Limitation Act, does not apply: 
AIR 1936 PG 171, Rel. on. [P 286 C 2; P 287 0 1] 

Srikrishindaa H. Lulla— for Appellant. 

Fatehcband Assudomal — 

for Despondents. 

Davis J. C.—This is an appeal from the 
iudgment of Rupoband A. J. 0. sitting in 
District Court jurisdiction, dismissing the 
plaintiff’s suit for Rs, 1,29,871-12-6, being 
the amount claimed as due to her on 
account of a deposit of Rs. 80,000 with 
interest at 5 per cent, per annum made by 
her with the defendants, Messrs. A.^ K. 
Mandviwalla through their proprietor 
Tayabali Abdul Hussain Mandviwalla. The 
plaintiff is described as Kulsambai, daughter 
of Allibhoy, and wife of Tayabali Mulla 
Jiwanjee Bohri. The defendants had denied 
that the plaintiff had deposited Rs. 80,000 
as alleged or any money at all. They con¬ 
tended that the money was her husband’s 
and not hers, the subject of an account bet- 
ween them in business and that after their 
claims against the plaintiff's husband had 
been set off, nothing was due to plaintiff’s 
husband. Further, they contended that the 
suit was time-barred, whether the money 
with them be regarded as a loan or a 
deposit or whether the plaintiff based her 
claim upon the receipt dated 1st November 
1918, which should be treated as a pro.note. 

The learned Judge came to the ooncla- 


sion that the claim was in any case time, 
barred, and that, farther, the plaintiff’s 
claim was an unrighteous claim and sup¬ 
ported by perjured evidence. He came to 
the conclusion that so far as the plaintiff 
was concerned, Hx. 4/1 was a sham trans- 
action never intended to operate between 
the parties and intended merely to conceal 
for the purpose of deception the plaintiff’s 
husband’s interest in the business, he being 
the real party to the transaction, but that, 
in any case, the plaintiff’s claim was time, 
barred. As a pronote dated Ist November 
1918, it was time-barred the suit being 
brought on 27th August 1934, and the 
learned Judge found Ex. 4/1 to be a pro- 
note and not a deposit receipt. Further, he 
found that even if Ex. 4/1 was a deposit 
receipt, the plaintiff's husband had made a 
demand on her behalf in February 1931, 
and the claim was again time-barred. On 
Issue 4, the issue relating to limitation, the 
learned Judge found that the suit was gov. 
erned by Art. 73, Limitation'Act, as Ex. 4/1 
was a pro.note, but if it was not a pro.note, 
then Art. 59 or Art. 115, Limitation Act, 
applied; and the plaintiff had not brought 
herself within Art. 60 of the Act for the 

deposit was not made by her but by her hus¬ 
band. On the question whether the plaintiff 
could sue for a deposit which the learned 
Judge found that she had not made, the 
learned Judge came to no definite conclu¬ 
sion. He said : 

If, on the other band, it be bold that Ex. 4/1 
V 7 a 8 executed by the defendant at the request of 
Tayebali not ^itb the object of handing it over to 
the plaintiff but for a different purpose altogether, 
it is arguable whether the plaintiff can maintain 
the present suit at all. The contract which forms 
the foundation of the present suit was between the 
defendant and Tayebali; the plaintiff was not a 
party to it; she was not even interested in it as a 
beneficiary so as to give her a right of suit on the 
authority of the decision in 87 I A 152,^ or the 
rule laid down in (1861) 2 Lev 210,^ which in it¬ 
self is not DOW good law in England in view of the 
later decision in (1861) 124 R B 610.3 ^or canthe 
case be brought within the purview of the ruliugin 
46 Oal 5664 and 34 Bom L R161,® the p resent suit 

1. Ehwaja Muhammad Ehan v. Nawab Husaini 

Begam, (1910) 32 All 410=7 I 0 237=37 IA 
152 (P 0). 

2. Dutton V, Pooh, (1861) 2 Lev 210 = 1 B & 8 

399=83 ER 623. 

3. Tweedle v. Atkinson, (1861) 1 B & S 398 “0 

L J Q B 265 = 8 Jur (n s) 382 =4 L T (N S) 
468 = 9 W R 781 = 124 R R 610. 

4. Gar Narayan v. Sheolal Singh, (1918) 5 A IB 

P 0 140 = 49 I 0 1 s= 46 I A 1=46 Oal 666 

(PC). . 

6. Murlidhar Narayandas v. Parmanand Luon- 
maiidssi (1933) 19 A I R Bom 190 — 13i I ^ 
660—Si Bom L B 16ii 
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Hob being based on title but on oontraot. It U, 
however, unneoeasar^ to pursue this point further 
or to give a finding upon lb, beoause, whether the 
plaintiff has a tight of suit or not, she has failed 
to prove that her case cornea within the purview of 
Art. 60, Limitation Aot. 

The case set up by the plalntifi that she deposit¬ 
ed the money herself and obtained Ex. 4/1 in 
proof thereof, has failed. Ex. 4/1 was given in res¬ 
pect of an aocount which had been opened by 
Tayebali and therefore the only person who could 
speak to the nature of the account between the 
parties was Tayebali himself. He has been kept 
•out of the witness box and the onus which lay 
upon the pIaintifi*to bring her case within Art. 60, 
therefore, remains undischarged. 

We will deal with the question of limi. 
tatioD, on whioh the learned Judge has dis. 
missed the plaintiff’s suit, hereafter, but to 
us it appears that apart from any question 
of limitation, the plaintiff’s suit must fail 
because on her pleadings and her evidence 
her case is false. Her case was that the 
money was hers and not her husband’s. This 
case was false and false to her knowledge: 
it was persisted in appeal as the memoran¬ 
dum of appeal shows : and we do not think 
it is open to her or her advocate to' change 
her case, to say that the case to which she 
had deliberately sworn, that the money was 
hers, saved by her and given by her to the 
defendants, was not hers but her husband’s, 
and that, therefore, she is entitled to a 
decree as his benamidar any more than it 
would be open to a plaintiff suing as full 
owner in his personal capacity to change 
the case and ask that he be deemed to have 
sued as a trustee and a decree be given to 
him accordingly. But the plaintiff has not 
changed her case. There is this to be said 
for her and her advisers: they have per. 
sisted in falsehood to the end, and we do 
not see how this Court can decree a false 
and perjured claim or force upon the plain, 
biff the character of a benamidar which she 
repudiates. The plaintiff can only succeed 
secundum allegata et probata: 6 W E 57;® 
36 All 195.^ When we pointed out this 
aspect of the case to the learned advocate, 
be asked to be allowed to amend the plaint 
so as to frame the suit as a suit of a 
benamidar. We would not under the oir. 
cumstances of this case allow the plaint to 
be amended. 

The learned Judge has framed and found 
upon the issues arising from the written 
statement upon a ease of benami, but our 

6 . Eshandhonder Singh ▼ Samaobam Bhutoo, 

(1666) 11 M I A 7=6 W B 67 (P 0). 

7. ^kbtawar Begam v. Haaainl Ehantim, (1914) 

1 A I B P 0 86=38 1 0 866 = 41 Z A 84=86 

All 196 (P 0). 


conclusions strengthened by all the argu. 
ment we have heard are that the plaintiff 
must be held bound by the false and per. 
jured case in which she has persisted even 
in appeal, and that it is not for the Court 
either to decree a false and bogus claim 
or force upon the plaintiff the character 
of a benamidar whioh she repudiates. Her 
learned advocate has contended that a 
benamidar is a mere alias, 35 Cal 551,® 
and that a plaintiff can maintain a suit 
as benamidar and that the real owner is 
bound. There is clear authority that a 
benamidar can maintain a suit and the real 
owner is bound ; 46 Cal 566,® 5 Bom L E 
315,® 34 Bom L E 164.® But when we 
asked the learned advocate if he could refer 
us to an authority which laid down that a 
plaintiff having brought and persisted in a 
false case even in appeal that he was the 
true owner could nevertheless be given a 
decree as benamidar, he said he could not 
do so, bub referred us to 27 Bom L E 1240.^® 
We cannot believe that a false and perjured 
claim persisted in, as this claim has been 
persisted in, should be allowed to succeed 
on the plea that the plaintiff is entitled to 
a decree in a capacity which she repudiates. 

It is true in 27 Bom L E 1240,^® above 
referred to, a case brought by a plaintiff as 
true owner was allowed to succeed, though 
the evidence showed that he was a benami. 
dar, but that was a case under the Dekkhan 
Agriculturists’ Belief Act, and the true 
owner was in Court with all his books. 
Here the real party has purposely avoided 
the Court, forced, it would appear, his wife, 
a woman of 59, married when she was 13, 
with a son of 42, to go into the witness-box 
and swear and persist in swearing falsely 
to a false claim. We think 27 Bom L E 
1240*® has gone as far as oases of this kind 
should be allowed to go; and used, as it has 
been used in this case, the character of a 
benamidar ceases to possess that harmless 
character and attributes with which it is 
in 46 Cal 566* at p. 574 endowed. More, 
over, the cases relating to suits by a bena. 
midar are more or less irrelevant. The 
plaintiff does not sue as a benamidar and 
she repudiates that character. The learned 
advocate for the appellant abat ed that he 

8 . Fetberpermsl Ohetby v. Muoiandy Serval 

(1906) 36 Oal 661=86 I A 98=7 0 L J 626 = 

4 L B B 266 (P 0). 

9. Bhivram v. Ambajl Babajl, (1903) 6 Bom L B 

816. 

10. Narayan Keshav v. Eaji Gulam Mohidln. 

(1926) 18 A 1 B Bom 116 = 911 0 868 = 49 

Bom 882=27 Bom L B 1340. 
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could Qot argue upon the evidence that the 
plaintiff’s case, as she swore to it in Court, 
and which was her case in the pleadings 
and in the memorandum of appeal, was 
true. In the circumstances of this case, that 
admission appears to us to conclude the 
appeal before us. It is perhaps as well to 

state the plaint in full : 

PlaintiS aforesaid begs to state as under : 

(1) That about 1st November 1916, the plaibtiS 
deposited with the defendants a sum of Rs. 80,000, 
rupees eighty thousand, as a deposit which was 
payable to the plaintiS on demand by her. The 
said amount was to carry interest at 6 per cent, 
pec annum. The defendants executed a receipt to 
that efiect in favour of plaintiff, which is in 
original filed herewith marked ‘A’. 

(2) That the said amount has continued to re* 
main as deposit with the defendants. 

(3) That the amount now due to the plaintiff on 
account of deposit and interest up to date, after 
deducting the amount received by her, is Rupees 
1,29.871-12-6, rupees one lakh twenty-nine thou¬ 
sand eight hundred and seventy-one annas twelve 
and pies siz only, 

(4) That about the beginning of the year 1934, 
the plaintiff made a demand on the defendants for 
return of the amount due, but the defendants 
have failed to pay the same. 

(5) That the cause of action arose at Karachi 
within the jurisdiction of this Honourable Court 
in the beginning of the year 1934, when the plain¬ 
tiff made a demand on the defendants for return 
of the amount and when the amount became pay¬ 
able. 

(6) That the value of the subject-matter of the 
suit for the purpose of jurisdiction and court-fees 
is Rs. 1,29,871-12-6. 

(7) That the plaintiff prays judgment and decree 
for Rs. 1,29,871-12*6, and further interest at 6 per 
cent, from date of suit till payment. 

There is no suggestion here that the 
money was not hers, but her husband’s, 
that there was a previous account or that 
she sued as benamidar, the position which 
the learned advocate asked us to accept, 
nor is this her case in her deposition. She 
says : 

All the Rs. 80,000 belonged to me. Rs. 20.000 
I had got from my father. Rupees 60,000 more 
were my own collections. At the time I sent Ru¬ 
pees 60,000 my husband was worth rupees two 
orores. My husband had no Interest in the sum of 
Bs. 80,000. This was my deposit. I deposited the 
money with the defendants as I considered his 
firm as my own bouse. 

And 

The key of the safe was with me. The duplicate 
key of the safe was also with me. What business 
had my husband with keys ? Rs. 60,000 I sent to 
the defendant one month after I sent Rs. 20,000. 
Rs. 60,000 were also sent in notes. 1 cannot say if 
they were in notes of Rs. 100 and notes of Bs. 10. 
But, they were all in notes. 

And 

My husband did not know that Rs. 80,000 was 
in my safe. He only came to know when I sent 
the money through him. He did not know that 
any money was lying with me. He had no keys. 


How would he come to know 7 He was on good 
terms with me all the time. And we lived as 
husband and wife. He had full confidence in me. 

Q.—Bo you want the Court to believe dating 
all these 28 years you did not inform him that you 
bad such a large sum of money 7 

A .—I did not inform him that I had money. 
He came to know when I sent the money through 
him. My husband used to give me Rupees 1000 to 
Rs. 2000 per month. 

And 

I have not drawn even a pie out of this money. 
I wrote a letter demanding the money siz months 
ago. As the defendants refused to pay 1 sent a 
notice. 

And 

Defendant brought Ez. 4/2. Again says : 1 went 
to him and asked for receipt. He gave me Ez. 4/1, 
and said that if I demand money at midnight it 
will be paid and thereafter he brought me Ez. 4/2 
himself. 1 cannot say how long after I brought 
Ez. 4/1, defendant brought me Ez. 4/2. It was 

12 years ago. 

As to this the learned Judge says : 

I shall first deal with the question of fact whe¬ 
ther or not the plaintiff deposited her own money 
with the defendant as alleged, or, was it Tayeball 
who opened an account in the name of his wife. 
In 1934, at the time of giving her evidence, the 
plaintiff was 57 years old. She states that she was 

13 years old when she married, and therefore she 
married in 1890. Her case is, that in that year 
she received a sum of Rs. 26,000 from her father at 
the time of her marriage, that she spent Rs. 5000 
out of it, and up to 1918 kept the balance with 
herself: that daring the intervening 28 years she 
collected another sum of Rs. 60,000 out of the 
monthly allowances received by her from her hus¬ 
band for ezpenseB of her household: that for the 
first time in 1918 she thought of depositing Rupees 
80,000 with the defendant; and that during this 
long intervening period of 28 years she did not 
deposit her money with anyone. She states that 
she had the whole sum of Rs. 80,000 lying in her 
safe up to the time she thought of depositing the 
money with the defendant; and she can assign no 
reason why she sent the money to the defendant 
in two sums, Rs. 20,000 first and Rs. 60,000 a 
month later. She wants the Court to believe that 
her husband did not know that she possessed 
money np to the time she thought of depositing it 
with the defendant. She has a large family, her 
eldest child was 42 years old and her youngest 
child 21 years when she gave evidence: and yet she 
was able to collect such a large sum of money as 
Rs. 60,000 from her allowance for household ex¬ 
penses and did not spend the same on the education 
and marriages of her children. Lastly, she was 
able to keep the same with herself without the 
knowledge of her husband with whom she was 
living all this time on very good terms. 

With regard to the mode in which the deposit 
was made by her, she has prevaricated and has 
tripped very badly in her deposition. At first she 
stated that she had sent both sums of money to 
the defendant through her husband. Snbsequentiy 
she resiled from that statement and said that ^e 
had paid the money herself and had personally 
obtained Bxs. 4/1 and 4/9. Later on, she 
went back upon that statement and said that 
Ez. 4/2 was brought to her by her son. 
her own statement that she received Bs. 95 ,Ow 
when she married and that she ooUsotedBs* 60,000 
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more from the allowances given to her for house¬ 
hold expenses, there is no other evidence either 
oral or documentary on that point. 

Apart from the absurdity of her story that 
although at the time of her marriage she was a 
minor and her mother-in-law was alive, she kept 
with herself such a large sum of money, it la 
hardly likely that she could have got anything 
from her father. When questioned about the finan¬ 
cial position of her father, she said: “I do not 
know if my father’s business had failed before he 
died. At the time of his death I cannot say if my 
father was rich or poor. I do not know if be ran 
away to Goa, I cannot say if be went to Goa. My 
brother Muhammadali is dead. There is no trace 
of his property. He left no property.” Not only 
is the whole story given by the plaintiff unbeliev¬ 
able, but there is strong evidence that it was her 
husband who opened this account and several 
other accounts with the defendant in different 
names and operated upon them for hisown benefit. 

We agree with the learned Judge that 
her evidenoe that this money was hers or 
that she ever deposited is manifestly false, 
and as her learned advocate cannot even 
argue it is true, it would appear that her 
ease on that sufficient ground must fail. 
But the learned Judge goes on to consider 
the plaintiff’s husband’s account, the real 
plaintiff in these proceedings, working 
through his wife to avoid counter-claims 
by the defendants against himself, and to 
show quite clearly that Ex. 4/1, the deposit 
receipt or pro-note, was a sham and bogus 
transaction, never intended to be acted upon 
and proved to be such by oral evidence in 
accordance with the Privy Council ruling 
in 63 I A 126,^^ at p. 137. The deposit re- 
oeipt £z. 4/1 is dated 1st November 1918, 
but the plaintiff had a nominal account 
before that in the defendants’ books. Ez. 7/1 
is the first khata of the plaintiff in the de¬ 
fendants’ books. It is for Sambat 1974. 
1917 A. D. and the first item is an item of 
Es. 26,910, balance brought forward from 
the previous books: the second credit item 
is Bs. 20,000, dated 13th July 1917; the 
third credit item is Es. 6910 dated 23rd 
October 1917, and the fourth credit item is 
Es. 965.4.0 entered up to 31st December 
1917. As the learned Judge points out, re¬ 
ference to the cash books show that the first 
item in Ex. 7/1 is made up of Ex. 7/2 and 
Ex. 7/3. Ex. 7/2 is the entry of Eupees 
20,000 dated 13th March 1917, credited to 
the plaintiff made up of Es. 6000 paid in 
cash and Es. 14,000 paid by cheque. The 
cheque was on the National Bank and the 
Bank books show that the cheque was issu¬ 
ed by Tayebali and debited to his account 

11. Tyagatfa Mndallyaz v. Vedathanni, (1986) 98 

A I B P 0 70s160 I 0 864 681 a 196=69 

Mad 446 (P 0). 


in the Bank’s books. Ex. 7/3 is an entry 
dated 23rd October 1917 of Es. 6918, cash 
credited to plaintiff, but the plaintiff no¬ 
where alleges that she has made such a 
deposit, nor given any explanation of this 
item. Clearly, then, the account was in 
existence long before let November 1918; 
Tayebali was operating on the account, and 
the plaintiff deposited neither Es. 80,000 
nor any other sum in cash. Moreover, debit 
items against this Es. 27.000 shows money 
paid on behalf of Tayebali, even Es. 251 
for his club bill and cash paid to himself and 
others, while Ex. 7/4 shows credit and debit 
entries of a cheque of Es. 27,000 of Tayeb- 
all on the Punjab National Bank. This was 
carried over and an account in 1918 started 
with Bs. 27.000. But,Exa. 7/14 & 7/15 show 
Tayebali s own account in 1918. There is a 
credit Item of Es. 60,000 dated 28th Goto- 

Tayebali gave a cheque for 
Ea. 30,000 on the Punjab National Bank 
and paid Es. 30.000 cash, and the Bank’s 
books show that Tayebali was debited with 
Es. 30,000, but subsequently Tayebali’s 
books in the defendants' account was trana- 

transferred to 

plaintiff B account. 

In 1918-19 the plaintiff's nominal ac¬ 
count shows her husband’s dealings in real 
pro^rty and a cheque of Es. 20,000 paid 
to her husband. Finally, the plaintiff's 

^ balance 

as, ly.ouo, IB a cheque taken by Tayebali 
and returned by him. and Ex. 4/1. the 
deposit receipt or promissory note, repre- 

Rs. 19,000 and an item 
up to the date 
1 • ^ , account was in reality the 

plaintiffs husband’s account and operated 
on by him and thereafter up to the date 
that It was closed in 1923, and the chief 
Items relate to the plaintiff’s husband’s 
dealings in Bombay property which, accor¬ 
ding to the defendant and which appears 
true, resulted in loss to them all and which 
18 the cause of dispute between them and 
this suit as framed. There is no reason to 
disbelieve the defendant’s statement that 
the husband used the plaintiff's name in 
order to k^p from the knowledge of his 
brothers his dealings in property and his 
excessive drawings from the firm. Clearly 
the account was kept in the wife’s name for 

concealment or deceit. 

Even the plaintiff 0 real name was not given: 

She was described not as the wife of Taye. 
ball but as the daughter of Allibhoy. This 
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again was for the purpose of deceit. We 
attach no importance to Ex. 4/2. It pur¬ 
ports to show a balance of Es. 80,126.12.6 
due on Ist April 1922, and a debit item of 
Es. 300, but it is not proved, and, if proved, 
proves nothing of importance. Ex. 7/23 is 
the last account in 1923. The learned advo¬ 
cate takes exception to the fact that the 
learned Judge ascribes this to the fact that 
the firm of A. M. Jiwanjee had stopped 
business and that Allibhoy, the eldest bro¬ 
ther, was adjudicated insolvent. It would 
be more accurate from the record to say 
that Allibhoy the eldest brother was arres¬ 
ted in execution of a warrant and all the 
family left for Africa where Allibhoy Jiwan- 
jee^ lived on an allowance from a Eeceiver. 

It is clear then that Ex. 4/1 represents 
a sham or bogus transaction, that, as the 
learned Judge says, the plaintiff does nob 
bring herself within Art. 60, Limitation Act, 
for her case of a deposit by her is false. 
But while the learned Judge did not dismiss 
the suit generally on the broad ground that 
the plaintiff must be held to her pleadings 
and to the case she has brought before the 
Court, it is on this broad point that we 
think this false and perjured claim must be 
dismissed. A plaintiff is entitled to succeed 
only secundum allegata et probata. But as 
the learned Judge has dealt with this case 
on the ground of limitation holding that 
the document Ex. 4/1 was a pro-note and 
the suit as based upon a pro-note was barred 
by limitation, and it was barred also as a 
suit based upon a deposit under Art. 60 
being a claim as made in February 1931, 
we think it only proper that we should 
consider this aspect of the case which has 
been argued so diligently before us. Ex. 4/1 
is as follows : 

Karachi, dated let November, 1918. 

To J Bai Kulsambai Allibhoy. 

Written by Allibhoy Karimjl Mandviwalla Rupees 
80,000, In words rupees eighty thousand, have 
been received from you in cash. The same shall be 
paid whenever you demand. 


Signature on 


one anna stamp. 

8d. A. K. Mandviwalla. 


Dated Ist November 1918. per Tyeb. 

And the learned Judge has pointed out 
that it appears to possess all the essential 
attributes of a promissory note. It contains 
(1) an unconditional undertaking, (2) signed 
by the maker, (3) to pay a certain sum of 
money only, and (4) to or to the order of a 
certain person or to the bearer : (seep. 125 
of the paper.book). It resembles closely, as 
the learned Judge says, Illustration (b) in 
Art. 4, Kegotiable Instruments Act. The 


learned Judge relies among other oases on 
8 Gal 645,^^ but this case has been over¬ 
ruled by the Privy Council in 38 BomL B 
739,^^ and that case would seem to lay 
down the general rule that in order that a 
document shall be a promissory note within 
the meaning of S. 4, Negotiable Instruments 
Act, not only must it be a promissory note 
in form, it must in addition be intended by 
the parties to be a promissory note ; it 
must be intended by the parties to be negoti. 
able and pass from hand to hand, and the 
learned advocate for the respondents admit¬ 
ted in this case that he could not pretend 
that it was ever intended or contemplated 
by the unfortunate lady Bai Kulsambai and 
the defendants or between the lady’s hus¬ 
band and the defendants that this docu¬ 
ment should be negotiable, or, indeed, even 
leave the custody of the plaintiff or her 
husband. It was an acknowledgment in a 
false name of the state of the account be- 
tween the plaintiff's husband and the defen- 
dants. In 38 Bom L R 739,*^ at p. 748 
their Lordships said : 

If this document is otherwise within the defini¬ 
tion of a promissory note, it would seem that it 
must be negotiable, for there appear to be no words 
prohibiting transfer or indicating an intention 
that it should not be transferable. It must be 
admitted that It would be a somewhat unusual 
visitor in the accustomed circles of negotiable 
paper. It is indeed doubtful whether a document 
can properly be styled a promissory note which 
does not contain an undertaking to pay, not merely 
an undertaking which has to be inferred from the 
words used. It is plain that the implied promise 
to pay arising from an acknowledgment of a debt 
will not suffice, for the third illustratiou Indicates 
that an lOU is not a promissory note, though of 
the implied promise to pay there can be no doubt. 
The second illustration however seems to show that 
the express words promise** or “1 undertake** are 
necessary. The form of words is taken from an early 
English case, Casborne v. Diiffon, reported in Sel- 
wyn's Law of Nisi Frlus, 13th Edn., p. 929, from 
Scaco, M. I. Qeo. II MBS., where according to the 
learned author the Oourt stated that the words 
"to be paid’* in the document there sued on 
amounted to a promise to pay : observing that the 
same words in a lease would amount to a covenant 
to pay rent. It does not appear to form a useful 
general illustration except in the case of a doou« 
ment in that particular form of words. 

Their Lordships prefer to decide this point on the 
broad ground that such a document as this Is not 
and could not be intended to he brought within a 
definition relating to documents which are to bo 
negotiable instruments. Such documents 
come into existence for the purpose only of record* 
ing an agreement to pay money and nothing moWj 

12. Manlok Chund v, Jamoona Doss, (1882) 8 

13. Mohammad Akbar Khan v. Attar Singh, (1986) 

23 A I R P 0 171=162 I 0 464=63 I A 279 

=17 Lab 667=88 Bom L B 739 (P 0). 
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though ol Qourse they may state thecouBlderatlon. 
Beoeipts and agreements generally are not Intended 
to be negotiable, and serious embarraEsment would 
be caused In oommeroe if the negotiable net were 
oast too wide. This document plainly is a receipt 
for money oontaining the terms on which it is to 
be repaid. It is not without significance that the 
defendants who drew it, and who were experienced 
money-lenders, did not draw it on paper with an 
impressed stamp as they would have had to if the 
document were a promissory note, and that they 
affixed a stamp which is sufficient if the document 
is a simple receipt. Being primarily a receipt, even 
if coupled with a promise to pay, it is not a pro¬ 
missory note. This view of the meaning of a pro¬ 
missory note appears to coincide with the grounds 
of decision in (1888)21 QBD362,^^ where the Eng¬ 
lish Court of Appeal found themselves bound to 
give a restricted meaning to the much wider defi. 
nition in the Indian Courts notably the case in 6 
Cal 646,^^ where the defendant had given a sale 
note to his customer recording a sale to him of cer¬ 
tain rupee paper previously brought from the cus¬ 
tomer, and bringing out a difference expressed to be 
payable on a day in thenextmonth. The document 
was a sale note coupled with an account, and in no 
way resembled a promissory note, or anything cap¬ 
able of being a negotiable Instrument. Once it is 
decided that the document has not to be stamped 
as a promissory note, their Lordships are not called 
upon to decide whether the dooument otherwise 
bears a sufficient stamp. If that question bad been 
raised It is sufficient to say that if improperly 
stamped it could have been stamped after execu¬ 
tion under a penalty. 

With all respect therefore to the learned 
Judge we think this document is not a pro¬ 
missory note and that therefore Art. 73, 
Limitation Act, does not apply. If the docu- 
ment were not a sham and did not represent 
a sham and bogus transaction, we should 
have thought that it was a deposit receipt 
rather than a promissory note: but the 
learned Judge was of the opinion that as 
such it was time-barred because a clear and 
definite demand is made by the plaintiff's 
husband for the money in Ex. 7/42 in the 
words: " You will pay the deposits to the 
parties, whose (deposits) are lying with 
you;" and the learned Judge thinks that 
in a subsequent letter, Ex. 7/44, the plain, 
tiff's husband asked the defendants to con¬ 
sider his letters of 11th December 1930 
and 21st February 1931 cancelled, thus 
leading the defendants to believe that the 
claim to his money had been abandoned. 
But, with all respect to the learned Judge, 
we cannot read into this letter Ex. 7/44 
the word "cancelled” at all; the word is 
not there, and the Gnjerati words appear 
to us to mean that these letters should be 
considered; attention idhyan) should be 
paid to them. In short, the plaintiff's hus- 

14. Mortgage Insnranoe Corporation v. Commis- 
sioners of Inland Revenue, (1668) SI QBD 868 
=:67 Ii J Q B 680—86 W B 888. 


band is not resiling from bis previous 
writing: he is maintaining his ground, but 
this reading rather strengthens than wea¬ 
kens the force of the demand contained in 
Ex. 7/42, for, while it was argued that 
these words were intended merely as an 
exhortation or a reproach, it does not ap¬ 
pear the defendant took them as such. 
The letter, Ex. 7/42 was written in reply 
to a long letter from the defendant to the 
plaintiff's husband which was itself a reply 
to Ex. 7/40 in which the plaintiff’s hus¬ 
band denied any share in the Bombay 
property. The defendant reproaches the 
plaintiff’s husband with his falseness and 
the plaintiff’s husband reproaches the 
defendant in return in the letter Ex. 7/42 
which contains these words in the context: 

My brothers, having dealt with me dishonestly, 
have put me to loss of laos of rupees, and further 
they have mortgaged me. But by the grace of God 
I do not feel sorry for that; God will give me 
strength to take further burden of a lao or two if 
it comes. You will pay the deposits to the parties, 
whose (deposits) are lying with you. I do not 
know even in a dream that you must have written 
the fact in the letter (under reply) thinking that 
thereby you will inspiremore confidence(of others) 
and you will take the contents written in my 
letter of 11th December 1930 as reply to your 
letter of Ist January 1981 and you will act think¬ 
ing yourself in the presence of God. 

Exhibit 7/43 is the reply to this, and it 
would appear that the defendant read into 
this letter the demand by the plaintiff’s 
husband for his money, for the defendant 
says : 

Had we been misappropriators of deposit of any 
one, why would we have paid your money, which 
you had deposited with us in the names of your 
daughters, in spite of lacs of rupees being due to 
us. If you require more instances than this, I shall 
give yon in my next letter. If further money was 
due to you, why did you not receive or demand the 
same, at the time of receiving the money, whleh 
yon had deposited in the name of your daughters. 

It is true that the words of demand con¬ 
tained in this letter Ex. 7M2 are not as 
detailed as the demand in Ex. 7/46 dated 
2l8t February 1934 made strangely enough 
three years after, but that was a formal 
demand and probably drafted by a lawyer 
thought to be within time as being within 
three years of the previous demand in 
1931. The words however in Ex, 7/42 are 
clear and unequivocal. It is admitted that 
if time started from 21at February 1931 
the suit was out of time. We agree with 
the learned Judge that on this ground the 
suit is time-barred. But even if it were nob 
the plaintiff’s suit would fail on the broad 
ground of falsity, the failure of the plain. 
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tiff to prove a false case. We therefore dis- 
.miss the appeal with costs. 

s.g./r.k. Appeal dismissed. 
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LoBO AND Weston JJ. 

yirhhandas Shamsing and others — 

Appellants. 

V. 

Dasumal Keshowdas and others — 

Respondents. 

First Appeal No. 53 of 1935, Decided on 
22Qd August 1938. 

Transfer of Property Act (1882), St. 5 and 
130 — Diesolution of partnership — Certain 
partners paid off and in return assigning their 
interest in assets of partnership to remaining 
partners — This amounts to transfer — Assign¬ 
ment to those remaining partners of debt due 
to firm can only be made by writing signed by 
other partners. 

The dednition of transfer of property is suffi¬ 
ciently wide to cover cases in which on dissolution 
of a partnership certain partners are paid off and 
in return give up or assign their interests in the 
assets of the partnership. An arrangement by 
those partners that remaining partners are to be 
■entitled to the debt due to the firm is an arrange¬ 
ment amounting to a transfer of an actionable 
claim and under 8. 130 such transfer can be made 
only by a writing signed by the other partners : 
<63 Cal 19i and AIR 1926 Sind 78, Disting. 

[P 289 0 1, 2] 

Dipchand Chandumal — for Appellants. 

Srikishindas H, Lulla— for Bespondents. 

Weston J, — The facts leading to this 
litigation are as follows : Suit No, 62 of 
1931 in the Court of the First Class Sub- 
Judge, Sukkur, was filed in the name of the 
Firm of Virbhandas Shamsing of Sukkur, 
said to have been already dissolved, by two 
partners Changomal and Seoomal against 
another Firm Dasumal Keshowdas of Pir 
Jo Goth through nine persons. The defen¬ 
dant partners are said to be the descendants 
of one Takhandas and to have formed a 
joint family business among themselves. 
Although in the plaint it is suggested that 
defendants were the only partners of the 
Firm of Dasumal Keshowdas it was pleaded 
by defendants that there were also certain 
other partners in this firm. The nine defen¬ 
dants were also concerned in the plaintiff 
-firm of Virbhandas Shamsing* and it ap¬ 
pears that this Firm of Virbhandas Sham¬ 
sing was made up of the two plaintiffs, the 
'iilne defendants and three other persons, 
who were not made parties to the suit, as 
partners. This is not stated in the plaint 
but was disclosed by plaintiffs following 
'an application by defendants under 0. 30, 


A. I. it, 

R. 2, Civil P. C., 1908. The case of plain¬ 
tiffs was that the Firm of Virbhandas 
Sbamsing was dissolved on 30tb October 
1930 and that a balance sheet or potamel 
was drawn up at that time. The two plain, 
tiffs then took on the business with its 
assets and liabilities and the other partners 
then ceased to have any connexion with 
the firm. The firm of Dasumal Keshowdas 
as such had bad dealings with the firm of 
Virbhandas Shamsing and on the date of 
the dissolution of the latter firm, owed it 
an amount of about Rs. 15,000. The pro. 
sent suit therefore filed originally, as has 
been stated, in the name of the firm of 
Virbhandas Sbamsing was for the recovery 
of this amount of Rs. 15,000 from the firm 
of Dasumal Keshowdas. 

Defendants among other defences pleaded 
that the suit was not maintainable and that 
as plaintiff’s firm had been dissolved, all the 
partners of that firm were necessary parties 
to the suit. After written statements were 
filed plaintiffs Changomal and Seoomai ap. 
plied to amend the plaint by striking out 
the firm of Virbhandas Sbamsing and con¬ 
tinuing the suit themselves in their personal 
capacity. The application was allowed and 
an amendment made. The learned Subordi¬ 
nate Judge held that on the evidence it was 
proved that there had been dissolntion of 
the partnership of Virbhandas Sbamsing 
and that plaintiffs had taken up the assets 
and liabilities of the partnership. He held 
however that as the suit was by plaintiffs 
in their individual capacity as assignees of 
the outstandings of the firm of Virbhandas 
Sbamsing, this assignment of the debt due 
to the firm could only be made under S. 130, 
T. P. Act, by means of an instrument in 
writing signed by the transferors or their 
duly authorized agents. As there was no 
such instrument he has dismissed the suit 
with costs. 

Plaintiffs appeal and it is contended by 
Mr. Dipchand on their behalf, firstly, that 
no document in writing was necessary in 
order to give plaintiffs a right to sue for a 
debt due to the firm, and secondly, in the 
alternative that even if a document in 
writing is necessary, yet such a document 
exists by reason of the potamel drawn up 
at the time of dissolution of the partnership* 
In view of the amendment of the plaint it 
is no longer necessary to consider whether, 
although the firm of Virbhandas Sbamsing 
had ceased to exist, the suit by Changomal 
and Seoomal in the name of the firm was 
not maintainable in view of the fact that 
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the firm exisfced and these persons were 
parlsners when the oaase of action accrued. 
Plaintiffs probably in view of the provi¬ 
sions of 0. 30, E. 9 have chosen to base 
their case upon the arrangements said to 
have been made at the dissolation of 
partnership. 

We would remark that the evidence that 
the arrangement pleaded was accepted by 
all partners appears to us very unsatisfac. 
tory. It is admitted that there were part, 
ners other than plaintiffs and defendants, 
but we have not been able to find evidence 
that these other partners who are not par¬ 
ties to the suit were consulted about or 
accepted the arrangements said to have 
been made. On this ground alone we 
think that plaintiffs must fail. Assuming, 
however, that the arrangement was proved 
that all the partners agreed that Chango- 
mal and Seoomal were to be entitled to 
the suit debt, in our view such an arrange- 
meat amounts to a transfer of an actionable 
claim, and under S. 130, T. P. Act, such a 
transfer could be made only by a writing 
signed by the other partners. That the suit 
debt is an actionable claim appears from 
the definition in Sec. 3, T. F. Act. S. 5 of 
the same Act, defines transfer of property 
as an act by which a person conveys pro¬ 
perty to one or more persons or to him. 
self. Mr. Dipchand has relied upon certain 
cases of joint Hindu family businesses such 
as 63 Cal 194,^ in which it was held that 
in a Mitakshara joint family business no 
assignment is necessary when a coparcener 
retires from membership of the family 
business. But we do not think that these 
cases can be applied to other partnerships. 
In our view the definition of transfer of 
property is sufficiently wide to cover cases 
in which on dissolution of a partnership 
certain partners are paid off and in return 
give up or assign their interests in the as. 
sets of the partnership. In England when 
a change in a firm has occurred assignment 
of the debts of the old firm in the new firm 
is necessary if the new firm wishes to sue 
to recover these debts: vide Bindley on 
Partnership, 10th Edn«, p. 359. In thepre- 
sent case, we understand that partners other 
than plaintiffs were given cash credits in 
consideration of their giving all rights in 
the assets of the firm. This being so, we 
hold that 8. 130, T. P. Act, requires that 
the acquisition by plaintiffs or the assign¬ 
ment to plaintiffs of the actionable claim 

1. Bzljmohan v. Mahabeez, (1986) 68 Cal 191= 

40 0 W N 808. 
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now in suit could not be effected except byi 
a document in writing signed by the otherl 
partners. 

Mr. Dipchand has relied upon the ruling 
of this Court reported in A I R 1926 Sind 
78,^ which is said to lay down that 8. 130, 
T. P. Act, is not exhaustive of all methods 
of devolution of interest. This was a >case 
where there had been a devolution by a 
decree of the Court, but such a devolution is 
expressly saved from the operation of 8.130 
by 8. 2 (d), T. P. Act, and this ruling can¬ 
not be taken to mean that devolutions 
other than those exempted from the opera¬ 
tion of 8. 130 are valid. It only remains to 
see whether in the present case the writing 
acquired by S. 130 exists. No such writing 
appears on the record of the case, and for 
evidence of the existence of any such writ¬ 
ing we do not think we need go further 
than the statement of the plaintiff Chango. 
mal when (at p. 16 of the paper book) he 
says: “There were no signatures on the 
potamel.” The conclusion must be that no 
writing signed by other partners was made 
to effect the assignment of the suit debt to 
the present plaintiffs. The suit as brought 
therefore was not maintainable. The appeal 
must fail and is dismissed with costs. 

d.S./b.K. _ Appeal dismissed. 

2. Malibai v. Bhewaram Menghraj, (1926) 13 
AIR Sind 78=90 I C 111. 
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Khemohand Ramdas Wadhwa — 

Defendant 1 — Appellant. 

V. 

Mathvadas Girdkaridas and others 

— Plaintiffs — Respondents, 

Miso. Second Appeal No. 40 of 1937, 
Decided on 23rd May 1939. 

^ Hindu Law*—Joint family^Minor coparce¬ 
ner cannot bring «uit for account! of ancestral 
property in hands of third person without joining 
manager as co-plaintiff — Fact that manager is 
joined as defendant does not avoid diificuUy. 

Minor co-parcenors cannot being a suit for ao- 
oonnts of the joint ancestral property In the bands 
of a third party if their father, the manager is 
not joined as oo-plaintiff. bat is joined as defen¬ 
dant and supports their claim. For, the minor 
plaintiff cannot give that third person a receipt or 
quittance on settlement of bis accounts even 
sbonld that person be willing to account. That 
can be done only by the manager, who therefore 
alone is entitled to call for aooounts and give a 
quittance or receipt on settlement. It la the mana¬ 
ger or karta who is alone competent to represent 
the family, to act for it and to bind it. The device 
of joining the manager as a defendant does not 
avoid the difficulty: AIR 1937 Sind 94; 18 Mad 
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33; 33 All 272 (P C) and AIR 1931 Lah 559. 
Bel. on; 6 Mad 27, Disting. [P 291 C 1, 2] 

D. N. O'Sullivan —for Appellant. 

Srikrishindas H. Lulla — 

for Bespondents. 

Davis J. C.— The suife out of which this 
miscellaneous second appeal arises is a pecu. 
liar one. It was brought in the Court of the 
Second Class Subordinate Judge at Shikar, 
pur ostensibly in the names of three minors, 
the sons of Girdharidas through their grand¬ 
mother Tulsibai as next friend. Tulsibai 
was the mother of Girdharidas who was 
defendant 2 and identified herself with 
and supported the plaintiffs' case. Girdhari- 
das, defendant 2, and his minor eons, the 
plaintiffs, are members of a Hindu joint 
family and Girdharidas is the guardian in 
law of the minor plaintiffs, and he is the 
manager of the joint Hindu family. Some 
explanation as to why he did not himself 
as plaintiff and manager of the joint Hindu 
family bring the suit on behalf of himself 
and his minor sons is obviously called for 
as the suit purports to be a suit for accounts 
of joint family property alleged to have 
been in the bands of defendant 1 as trustee 
since 1907, long before the minor plaintiffs 
were born, and the minor plaintiffs had 
asked for their three.fourths share to be 
awarded them after settlement of accounts. 
But it is obvious that the plaintiffs as 
members of a joint Hindu family are not 
entitled to any specific share in the un. 
divided property, and the learned advocate 
for the respondents in this appeal, the 
minor plaintiffs, dealt discreetly with that 
part of their claim by dropping it. 

The joint Subordinate Judge who tried 
the suit dismissed it holding that the minor 
plaintiffs had no right to ask for accounts 
from defendant 1 who, it was found, stood 
in some sort of fiduciary relationship to 
defendant 2, but it was defendant 2 alone 
who was entitled to call on defendant 1 to 
account. The First Glass Subordinate Judge 
in appeal however held that the minor 
plaintiffs as having a right independent of 
their father in the joint ancestral property 
in the bands of defendant 1 had a right to 
call upon defendant 1 to account, and be 
found that the fact that the father was 
joined as defendant 2 brought all necessary 
parties upon the record, and made the case 
complete. He did not refer to the fact that 
the minor plaintiffs, though undivided, 
claimed their separate share in the joint 
family property, apart from their father 
defendant 2, though the suit was not a suit 


for partition, nor did he refer to the fact 
that the minor plaintiffs could not give 
receipt or quittance to defendant 1, even if 
he was prepared to account, and could not 
therefore be in a position to sue. He there- 
fore allowed the appeal and reversed the- 
order of the trial Judge dismissing the suit. 
Defendant 1 has appealed. 

There is no real dispute about the facts 
in this case. Badhakrishindas, the father of 
Girdharidas, the father of the minor plain, 
tiffs, died in 1907, and on his death Badha¬ 
krishindas’ widow, the minors' present next 
friend, not unnaturally, approached defen. 
dant 1 Khemcband, her late husband’s 
nephew, to look after the property and 
safeguard the interests of her minor son 
Girdharidas, the present defendant 2, then 
aged six years old. Khemcband agreed. 
Also it is not now disputed, and it is found* 
by both the lower Courts that whether 
Khemcband was a trustee de son tort or 
not, be was bound to account for the pro. 
perty whatever its value, which on the death- 
of the father of defendant 2, he, at the 
request of the mother of defendant 2, under¬ 
took to administer and safeguard. The 
only question of difference between the two- 
lower Courts is as to whom defendant 1 
should be called upon to account—defen¬ 
dant 2 as the trial Court finds or to the 
minor plaintiffs as the lower Appellate 
Court finds ? Our view is that ho cannot 
be called upon to account by the minor 
plaintiffs in this suit. 

Before us the case was argued at first 
broadly on the ground that the minor plain¬ 
tiffs alone could not sue for accounts of 
the joint family property in the hands of 
defendant 1. Defendant 2 as manager of 
the joint family and the joint family pro¬ 
perty was alone entitled to sue, and he had- 
not done so, but had put up his minor 
sons, with their grandmother as next friend' 
to sue, so as to avoid that accounting be¬ 
tween himself and defendant 1 which would* 
take place if be, defendant 2, sued as plain¬ 
tiff. There is no doubt in our minds that 
this explanation is the true explanation of 
the action of defendant 2. He supports the 
claim of his minor sons against defendant 1 
but he will not sue himself. Belianoe was 
placed on behalf of the appellant-defen¬ 
dant 1 on a case of this Court in 30 8 L B 
467^ in which.it was held that the mana¬ 
ger or karta is alone c ompetent to represent 

1, Kallianeshwar Bhagwandas v, Shewara^ 
Nandram, (1937) 24 A I R Bind 94 = 168 I ^ 
801=30 SLR 467. 
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the family, to aot for it and to bind it, and 
a mere oo-parcener cannot sue or appeal 
alone. Belianoe was also placed upon the 
judgment in 12 Lah 428.* It is true that 
in 30 S Ij B 467,* this Court was consi. 
dering the case of an appeal by a copar¬ 
cener who was not joined as a party to the 
suit and other considerations besides that 
of the right of a coparcener to oust the 
karta or manager from authority or inter¬ 
fere in his management were present ; but 
all the diligence of the learned advocate 
for the respondents has not enabled him to 
find one case where it has been held that 
minor coparceners can bring a suit with 
respect to joint family property in the pos¬ 
session of a third party without the mana- 
ger or karta being himself a plaintiff. All 
the cases cited merely show that it was at 
one time considered necessary to join the 
other coparceners with the manager in a 
suit brought by the manager, which is no 
longer good law : 33 All 272* at p. 277 ; 
but not one case is cited to us to show that 
minor coparceners can therefore bring a 
suit such as this and do what, it would 
appear, the manager only is competent 
to do. 

The case nearest to the argument of the 
learned advocate for the respondents was 
6 Mad 27,^ but this case merely decided 
that no member of an undivided family, 
except the manager, as such, is entitled to 
bring a suit to establish a right belonging 
to his family without making the other 
members of the family parties to the suit, 
but that case did not decide that minor 
coparceners could bring a suit for accounts 
of the joint ancestral property in the hands 
of a third party, their father, the manager, 
not being joined as co-plaintiff, but being 
joined as defendant 2 and supporting their 
claim ; nor did the case decide that adult 
coparceners could usurp the authority and 
status of the karta or manager and bring a 
suit in their own names separately from 
him. We think this case can be looked at 
simply and decided simply in this way : 
■the minor plaintiffs could not give defen¬ 
dant 1 a receipt or quittance on settlement 
of his accounts, even should defendant 1 be 
willing to account. That could be done only 


2, Ram Eisban v, Ganga Bam, (1981) 18 A I R 
Lah 669 = 188 1 0 116 = 12 Lah 428 = 82 
P L R 199. 
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by the manager, who therefore alone was 
entitled to call for accounts and give a 
quittance or receipt on settlement. If there-, 
fore the minor plaintiffs could not giv^ 
defendant 1 a good quittance or receipt on 
settlement of accounts, obviously they had 
no right to sue, the truth being that, as 
laid down in 30 S L E 467,* it is the 
manager or karta who is alone competent 
to represent the family, to act for it and to 
bind it, and this proposition finds support 
in the judgments in 18 Mad 33® and 33 
All 272,* which emphasize the right of the 
manager to sue alone ; but the coparcener 
has^ no such right. We do not think the 
device of joining the manager as a defen.i 
dant avoids the difficulty. Eeference may| 
also be made to the case in 12 Lah 428,* 
where after quoting from the judgment of 
the Privy Council in 33 All 272* Balio 
Singh, J. said (p. 432) : 

_ It seems to me to follow from the above that it 
IS not the form in which the manager sues which 
determines his capacity to sue, on behalf of the 
joint family, but the fact that nobody except h im 
has t^ right to interfere in the business of the 
joint Hindu family or to give a discharge or a 
receipt for a debt due to or from that joint family 
which confers the capacity on the manager. 

And 

it is clear law that a son could not interfere with 
the father’s management of the family business. 

To hold otherwise would be to deprivei 
the father of the right and power of 
management. This is much the effect of 
the ruling in 30 S L B 467.* We bold 
therefore the minor coparceners had no 
right to sue, and we allow the appeal and 
restore the order of the trial Judge with 
costs throughout. 

D-S./r.k. _ Appeal allowed* 

5. Alagappa Ohetti v. Vellian Chetti, (1896) 18 
Mad 33=4 M L J 283. . \ o UA lo 
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Davis J. 0. and Ttabji j. 
Bamchand Virmal — Applicant. 

V. 

Lilaram and another — Opponents. 

28 of 1938, Decided on 
17th May 1939, from order of First Class 
«°D-Jadg6, Hyderabad, D/- 19th March 

pvil P, C, (1908), S*. 10 and 115 — Order 
retSTabfe*” P'oceedingi under S. 10 it not 

No application In revision will lie against an 
o^r of a Judge under B. 10 refusing to stay pro“ 
ceedings and directing a salt to proceed 'ATT? 
1939 All 957; A I B iho All 197 InTl lRim 

8md 341, BeU on ; A Z B 1916 Cal 318 , Expl. 

[P 292 0 1, 2] 
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Fatehchand Assudomal —fov Applicant, 
DipchandCbandumal—/or Opponents. 

Davis J. C. — This is an application in 
revision against an order of the learned 
First Class Subordinate Judge, Hyderabad, 
dated 19th March 1938 in 'which he refused 
to stay Suit No. 103 of 1936 in his Court. 

It was argued that S. 10, Civil P. C., pre¬ 
vented his proceeding with the trial of the 
suit before him, there being another suit 
prior in point of time between the same 
parties or parties litigating under the same 
title in which the same matters directly 
and substantially in issue, filed in the 
Bombay High Court. The learned Judge 
dealt with this objection carefully and at 
length, as he and other Judges have dealt 
carefully and at length with other objections 
raised in this Suit No. 103 of 1936, which 
to this day. 17th May 1939, has made no 
appreciable progress. But we think the 
preliminary objection taken that revision 
application will not lie against an order of 
the Judge rejecting an objection under S. 10, 
Civil P. C., and ordering the suit shall 
proceed before him must succeed, for such 
an order is not a case decided within the 
provisions of S. 115, Civil P. C. A Bench 
of this Court in the judgment reported in 
32 S L B 703' have pointed out that S. 115, 

' Civil P. C., does not in terms refer to inter¬ 
locutory orders ; it refers to a case decided 
and it was in 32 S L R 703' laid down that 
the point whether a case is or is not deci¬ 
ded within the provisions of S. 116, Civil 
P. C., must be determined upon the facts of 
each case. In the case of an order of a Judge 
refusing to stay proceedings under S. 10, 
Civil P. C., there is authority that such an 
order does not fall within the provisions of 
S 115, Civil P. C.. in A I E 1929 All 967,2 
while in 42 All 409,^ it was decided that an 
order staying a suit on an application under 

S. 10, Civil P. 0., was also not a case deci¬ 
ded within the meaning of S. 116, Civil P. 0. 

In A I E 1933 Lah 191^ it was also held 
that an order staying a suit under S. 10, 
Civil P. C., is not a case decided within the 
meaning of S. 115, Civil P. C. It is true that 


1 Zenab Sukhio v. Muhammad Haji Allabdino, 
(1938) 26 A I R Sind 76=174 I 0 672=32 

SLR 703. V . .r « 

2. Bal Krishna v. Ram Kishun, (1929) 16 A I R 
All 957=1211 0 97=1990 A L J 236. 

3. Sultanat Jhan Begam v. Sundar Lai, (1920) 7 

A I R All 197=68 I 0 90=42 All 409=18 
ALJ431. 

4. Kalwant Bai v. Fonseca &Oo.,(1983) 20 A IR 
Lah 191=141 I 0 177=34 P L R 86. 


in 42 Cal 926® the- Calbutta High- Cbudr 
set aside an order of Mie Subordinat?^'Judge^ 
staying a suit under S. 10, Civil P« G., but 
in that case the power of the Court to 
interfere under S. 115, Civil P. 0„ was nob 
considered at length. It merely stated that 
the Court had ample power to ioterfero 
with an interlocutory order, even if that 
power only lay uodw S. 15j of tho-Ohartor 
Act. 

The view of the Madras High Court in 
certain cases in unauthorized law reports is 
to the effect that revision will lie against 
an order passed under S. 10, Civil P. 0. 
There is, therefore, on this point conflict of 
judicial decisions; but our own view is that 
where a Court refuses to stay proceeding 
under S. 10, Civil P. 0., it cannot be said 
to be a decided case within the meaning of 
S. 115, Civil P. C. Bather it might be said 
it did not decide a case but merely allowed 
the suit to proceed and to be decided in 
accordance with law. It is true that a Bench 
of this Court hrfd in 32 S L B 703,' that 
an order setting aside a decree under O. 9^ 
E. 13 was an order deciding a case. So did 
a Full Bench of the Allahabad High Court 
in A IE 1931 All 294® and yet the decision 


of that same High Court in cases under 
S. 10, Civil P. 0., is that no revision will 
lie. Bo that there is, at least, an authority 
besides our own for the view that there is 
no necessary conflict between a decision 
that an order under S. 10, Civil P. C., alloW'- 
ing a suit to proceed is nob a case decided 
within the provisions of S. 115, Civil P. C., 
while an order setting aside a decree under 
O. 9, E. 13. Civil P. C.. is. This Court has 
recently in a Full Bench decision in E. A. 
No. 12 of 1937’ held that no revision under 
S. 115, Civil P. C., lies against an order of 
the Court setting aside an award and direct- 
ing the suit to proceed. That decision seems 
in accord with our present decision that no 
application in revision will lie against an 
order of a Judge under S. 10, Civil P. 0., 
directing a suit to proceed. This revision 
application must be dismissed with costs 
accordingly. 

D.S./b.K. Appli cation dismissed. 

5. Bivaprasad Ram v. Tricomdas Co^eni 

(1916)3AIR0al318=27 I 0917=42 Oaim 

6. Radha Mohan Datb v. Abbas All. (19M) 

A I R All 294=133 I 0129=68 All 612—1931 

A L J 377 (PB) 

7. Kishinohand Ohangomal v, 

das, Beporied in (1939) 26 AIR Sind 241 {FBh 


t 
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Davis J. 0. akd Lobo J. 
Commissioner of Income-tax, Bombay 
Presidency, Sind and Aden —Applicant. 

V. 

Central Popular Assurance Co. Ltd., 
Karachi — Assessees — Opponents. 

Ref. No. 17 of 1937, Decided on 27th 
February 1939, made by Commissioner of 
Income-tax, Bombay Presidency, Sind and 
Aden. 

(a) Inoome^tax Act (1922), S. 66— Question 
of law — Quettioa whether facts found bring 
assessee*s business within R.31 framed under 
.S. 59 (3) as dividing society business is ques« 
'tion of law—fiigh Court can consider it even if 
not specificaUy ^referred to by Commissioner. 

Whether (he laots found do or do not bring an 
aseessee within certain provisions of the Income, 
tax Aot or its statutory rules is a question of law. 
Hence the question whether the facts found do or 
do not bring the assessee’s business within B. SI 
under S. 69 (8) as a dividing society business is a 
question of law. The High Court is not precluded 
from considering and deciding this question even 
if Commissioner has not specifically referred it to 
it because it is in his opinion a question of fact : 
AIR 1933 P G 108; AIR 1934 Sind 146 and AIR 
2938 P 0 175, Bel. on. [P 294 0 1] 

(b) lucome.tax Act (1922), S. 59 (3), Rules 
under, R. 31 — ^‘Dividing Society" in R. 31 
means "Dividing Insurance Society." 

It is true that fiscal Acts must be construed 
strictly in favour of the subject, nevertheless sta* 
tutory rules must be interpreted with the Section 
nnder which they are made. B. 81 is clearly made 
under the provisions of 8Ub*8. (3) of 8. 69. Sub. 
6. (2) of that Section must be read with sub-s (3). 
Insnrance companies come under sub-s. (2) (a) (ii) 
of S, 69, and therefore the "Dividing Society" in 
B. 31 means and must be read as "Dividing Insu* 
ranee Society." The definition of " Dividing 
Society Business" In the Buies made by the Bom. 
bay Government on 14th July 1914 under 8. 24 of 
Act 6 of 1912 was intended only to apply to Bocie> 
ties under that Act and was for the purpose of 
that Aot, but it was not intended to be exhaustive 
in the sense that a dividing society cannot be de* 
fined in similar terms for the purposes of the In. 
oome-tax Act, and a dividing society cannot be a 
Dividing Insurance Society.CP 294 0 2;P 296 0 1] 

(c) lucome.tax Act (1922), S. 59 (3), Rules 
under, R. 31— Dividing society business — On 
facts, business of company held dividingsociety 
business witbin meaning of R, 31. 

A rule of an Assurance Company provided for 
the distribution of the yearly payments among the 
members after the deduction of 20 per cent, for the 
reserve fund and 10 per cent, for the working fund. 
The benefits received were not fixed bub varied 
according to the yearly collections : 

Held that the business of the assessee company 
was dividing society business within the meaning 
of B. 81 and B. 31 therefore applied. [P 296 0 1 ] 

(d) Ineome.tax—Mutual society — Company 
held net mutual society. 

The assessee Asanrance Company and those 
whose money they collected and in part retained 


were quite separate and distinct parties. The 
assessee company was not the same body as the 
policy-holders at all. It had directors and share, 
holders and a nominal share capital as something 
quite distinct and separate from the policy-holders 
and their premia. The revenue accounts of the 
assesses company showed a surplus: 

Held that the company was not a mutual 
society. The fact that the company in Its memo, 
randum and articles used the term "society" and 
"members" loosely as meaning at one time the 
company and the share-holders, and another time 
the general body of policy-holders and the policy¬ 
holders individually was no point In its favour. The 
fact that the company was prepared to limit its 
dividends to the working fund made no difference 
to the principle involved or applicable : (1900) 4 
Tax Gas 147, Bel. on; (1889) 14 A G 381 and 
(1927) A 0 827, Disiing. [P 296 C 2] 

Partabrai D. Punwani, Advocate.General 

— for Applicant. 

Kimatrai Bhojraj — for Opponents. 

Davis J, C. — This is a reference under 
S. 66 (2), Income-tax Act 1922, to this 
Court in its High Court jurisdiction by the 
Commissioner of Income-tax for the Bom¬ 
bay Presidency and Sind at the instance 
of the assessee, the Central Popular Assur¬ 
ance Co. Ltd., Karachi, stating a case for 
our decision on certain questions of law 
raised thereby, with his opinion. The ques¬ 
tions of law are: 

(i) Whether the assessee can be said to be a 
mutual society and exempted from tax under the 
principle laid down by the House of Lords in(1889) 
2TaxCas460;l (ii) the finding of fact being that the 
assessee is doing a dividing society business, has 
the Income-tax Officer correctly held that B. 31 
of the Income-tax Rules applies ? 

The opinion of the learned Commis- 
sioner given, as S. 66 (2) requires, on these 
two questions of law is, on the first ques- 
tion that the assessee is not a mutual 
society within (1889) 2 Tax Cas 460^ and on 
the second question, that the finding of the 
Assistant Commissioner that the assessee 
is doing a dividing society business within 
the meaniog of R. 31 of the Income-tax 
Rules is a finding of fact and not of law 
and not to be referred in consequence to 
the High Court. Nevertheless he has asBis- 
ted us with a discussion as to what a 
“Dividing Society Business" is and what the 
term “Dividing Society Business" means, 
and as the learned Commissioner points 
out what the assessee really contests is 
this finding of the Assistant Commissioner 
that the assessee’s business is a dividing 
society business and indeed the arguments 
before us were principally directed to this 
very point, 'While an ass essee cannot dis- 

1. New York Life Assurance Oo. v. Styles, (1889) 

14 A 0 861=2 Tax Cas 460=59 L J Q B 291, 
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pufce before us or the Commissioner refer 
to us any question of fact whether the facts 
found do or do not bring an assesses with¬ 
in certain provisions of the Income-tax Act 
.or its statutory rules, appears, to us a 
question of law. Whether, for instance, the 
facts found do or do not bring the assesses's 
business within R. 31 as a dividing society 
business is just as much a question of law 
or legal inference as whether, for instance, 
facts found by a lower Court do or do not 
constitute adverse possession or whether 
there is a succession'* to a business within 
the meaning of S. 26, Income-tax Act: 41 
OWN 132.^ Indeed, it appears that the 
learned Commissioner in referring to us the 
question whether the aasessee is a mutual 
society within (1889) 2 Tax Ca8 460^ has 
himself considered as a question of law the 
kind of business done by the society. There, 
fore, we think, we should consider and decide 
the question whether the business of the 
assessee is a dividing society business with¬ 
in the meaning of R. 31 of the Income-tax 
Rules. We do not think we are precluded 
from considering and deciding this ques. 
tion because the learned Commissioner has 
not specifically referred it to us because 
it is in his opinion a question of fact. It is 
always desirable that the Commissioner 
should state correctly the questions of law 
raised by the stated case, but we do not 
think that we are precluded from deciding 
questions of law arising from the case as 
stated by him though not set out specU 
fically for our decision : 1 I T R 94,^ 28 
SLR 174* and 32 S L R 549.® And indeed 
ip considering and deciding this first ques¬ 
tion it is necessary that we should consider 
and decide the second; and it is more con¬ 
venient to consider the second question 
first: one is so involved with the other. 

The learned advocate for the assessee 
has stressed the fact that Rule 31 of the 
Rules refers to a “Dividing Society Busi¬ 
ness” and not a ‘Dividing Society Insur¬ 
ance Business,” and the business of the 
assessee is admittedly an insurance busi- 

2. In re Messrs. G. I. M. Gregory & Go.. (1937) 

41 C W N 132=1 L R (1937) 2 Oal 7. 

3. Commissioner of Income-tax, Bihar and Orissa 
V. Maharajadhiraja Kameshwar Singh of Dar- 
bhanga, (1933) 20 A I R P 0 108=142 10 437 
=60 I A 146=12 Pat 318=1 I T R 94 (P 0). 

4. Khemchaad Ramdas v. Commissioner of In¬ 

come-tax, (1934) 21 A I R Sind 46 = 149 I 0 
1204=28 SLR 174. 

6. Commissioner of Income-tax, Bombay Presi* 

dency and Aden v.KhemohandRamdaa, (1938) 

25 A I RPC 176=176 I 0 1=66 lA 236=32 
8 L R 549 (P 0). 
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ness. While however we appreciate the 
force of the argument that fiscal Acts must 
be construed strictly in favour of the sub- 
jecfc, nevertheless statutory rules must be 
interpreted with the Section under which 
they are made. R. 31 is clearly made under 
the provisions of sub.s. (3) of 8. 69. Sub-s. 
(2) of that Section must be read with 
sub.8. (3). Insurance Companies come under 
sub-3. (2) (a) (ii) of S. 59 and we think it 
is clear the “Dividing Society” in R, 31 
means and must be read as "Dividing! 
Insurance Society.” Rr. 25 to 30 clearly 
relate to Life Assurance Companies incor. 
porated in British India and other Glasses 
of insurance business (fire, marine, motor¬ 
car, burglary and so on) of companies in¬ 
corporated in British India whose profits 
are periodically ascertained by actuarial 
valuation. Rule 31 reads thus : 

The income, profits and gains of companies 
carrying on dividing society or assessment busi* 
ness shall be taken at 16 per cent, of the premium 
income in the previous year, and in the case of 
non-resident companies at 16 per cent, of the 
Indian premium income in the previous year. 

Rule 32 states : 

Notwithstanding anything contained in Bi. 25 
to 31 the total income however of an insurance 
company carrying on more than one class of busi¬ 
ness shall be determined by its aggregate income 
from all classes of businesses. 

It is obvious from a perusal of B. 32 
that “companies” referred to in Rule 31 
means Life Assurance Companies. We do 
not think there is any force in the argu¬ 
ment which is not clear that as “Dividing 
Society Business” is defined in Rules made 
by the Bombay Government under Act 5 
of 1912 (the Provident Insurance Societies 
Act), no dividing society can be an insur¬ 
ance business under Act 6 of 1912, and no 
insurance business can be a dividing society 
business within the meaning of B. 31 of 
the Income-tax Rules. It is true that S. 3 
of Act 6 of 1912 (the Life Assurance Com¬ 
panies Act), which admittedly applies to the 
assessee company excludes the application 
of its own provisions to Provident Insur¬ 
ance Societies under Act 5 of 1912, but it 
does not therefore follow that no dividing 
Insurance Society can come within the 
provisions of Act 6 of 1912 or within the 
provisions of Sec. 59, Income-tax Act, and 
R. 31 of the Income-tax Rules. Obviously 
the definition of “Dividing Society Busi. 
ness” in the rules made by the Bombay 
Government on 14th July 1914 under S. 24 
of Act 5 of 1912 was intended only to ap- 
ply to societies under that Act and was for 
the purpose of that Act, bat it was not in- 



1989 


I. T. COMME, V. Obnteal P. Assurance Co. (Davis 7. CJ Sind 295 


tended to be exhaustive in the sense that a 
dividing society cannot be defined in simi. 
lar terms for the purposes of the Income, 
tax Act, and a dividing society cannot be a 
dividing insurance society. B. 2 (o) made 
under S. 39 of Aot 6 of 1912, as set out by 
the learned Commissioner, refers obviously 
to a dividing insurance society business. 
This definition is as follows : 

Dividing insurance business means any form of 
’insurance business under which the policy money 
payable on the happening of the contingency in- 
Bured against is not fixed but depends either partly 
or wholly on the results of the division of any 
.portion of the premium income or funds among 
the policies which have become due for payment 
In proportion to the premiums received under each 
class in any specified period. 

Beference to the rules of the assessee 
company shows that it is precisely on these 
lines this company works. B. 62, for in. 
stance, provides for the distribution of the 
■yearly payments among the members after 
the deduction of 20 per cent, for the Be. 
serve Fund and 10 per cent, for the Work, 
ing Fund. The benefits received are not 
fixed but vary according to the yearly col. 
'lections. It may be that the rules as pro. 
.perly interpreted give to the policy-holders 
as against the shareholders the right to 
-the moneys in the Beserve Fund and that 
the benefits of the shareholders are limit, 
ed to dividends declared under Art. 36 out 
of the profits of the Working Fund. But be 
that as it may, it appears that by its own 
rules this Society which does insurance 
business and is admittedly governed by 
the Life Assurance Companies Act 6 of 
1912, is a company carrying on dividing 
society business, within the meaning of 
iB. 31 of the Income-tax Buies and that the 
Buie applies and has been correctly applied 
to its business. The answer to the second 
question raised by the learned Commie, 
sioner is that B. 31 has been correctly ap. 
plied to the business of the assessee which 
we find is a dividing society business with, 
in the meaning of B. 31. 

We think it is also clear that the answer 
to the first question raised by the Commis. 
sioner must be in the negative and that it 
cannot be said that the assessee does not 
carry on business within the meaning of 
8. 10, Income-tax Act, and is a mutual so- 
ciety within the ruling in Styles' case} 
Indeed, it ia upon Styles’ case, (1889) 14 
A 0 381,^ that thia assessee company most 
etrongly relies, bat in Styles’ case^ the 
company had no shares or shareholders 
entitled to dividends as distinct from the 


policy-holders and their right to distribu. 
tion of mutual contributions. Broadly speak, 
ing, the members merely took out of the 
fund what they put in. There were no two 
separate and distinct parties contracting 
one with the other. But this is not the 
case here. The assessee company and those 
whose money they collect and in part re. 
tain are quite separate and distinct parties. 
The assessee company is not the same body 
as the policy- holders at all. Nor does the case 
in (1927) A C 827® help the assessee. The 
assessee company was registered under 
the Companies Act and the Life As. 
surance Companies Act was first called 
in 1933 the Sind Popular Provident Funds 
Society Ltd., though it is not a Provident 
Fund under Act 5 of 1912, and afterwards 
changed its name in 1935 to the Central 
Popular Assurance Co., Ltd. It has direc. 
tors and shareholders and a nominal share 
capital of Bs. 2,00,000 as something quite 
distinct and separate from the policy, 
holders and their premia. The fact that 
the company in its memorandum and arti- 
cles uses the term "society" and "mem. 
hers" loosely as meaning at one time the 
company and the shareholders, and another 
time the general body of policy-holders 
and the policy-holders individually, is no 
point in its favour. The fact that the com¬ 
pany is prepared to limit its dividends to 
the Working Fund makes no difference to 
the principle involved or applicable: see 
(1900) 4 Tax Gas 147^ at p. 159. In that 
case Smith L. J. said: 

It seems to me that the main distinotion that 
they drew between Styles' case^ and Last's case^ 
was that in Styles* case^ it was a oase of mutual 
assurance pure and simple, and that there was no 
company, as in the present case as there was in 
Last's case^ 

The words of Eowlatt J. in (1926) 10 
Tax Gas 442® at p. 453 are also applicable: 

But in a case of this kind, where there Is a share 
capital with a chance of dividends, a chance of a 
right to dividends if declared upon the share oapU 
tal, and to one side of that a dealing with people 
who happen to be the owners of the share capital, 
afiordlng benefit to those people one by one in. 

6. Jones v. Soutb.West Lancashire Goal Owners' 

Association, (1927) A 0 827=96 L J K B 894 
=187 L T 787=43 T L R 726=71 S J 680, 

7. Equitable Life Assurance Society of United 
States V. Bishop, (1900) 1 Q B 177 = 69 L J 
Q B 262 = 81 L T 693 = 48 W R 841 = 16 
TLR74=4 TaxCas 147. 

8. Last y. London Assarance Oorporatlon, (1886) 

10 A 0 488=66 L J Q B 92=68 L T 634=84 
W R 288=60 J P 116=2 Tax Cas 100. 

9. Liverpool Com Trade Association, Ltd. v« 
Monks, (1926) 2KB 110=96 L J K B 619= 
184 L T 766=10 Tax Css 442=42 TLB 893. 
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dividually, for which they pay money by way of 
sobsoriptioQS and by way of eotrance fees as a sort 
of overriding subscription, if 1 may use that word, 
which opens the door to subscriptions, there is no 
reason at all for saying that you are to neglect 
the incorporation or that you can regard otherwise 
than as profits the difierence which is obtained 
by dealings between that corporation and people, 
who happen to be its members. 

The revenue accounts of the assessee 
company ending 31st March 1935 showed 
a surplus of Es. 14,708 only. The company 
are not therefore, as is suggestedi mere 
social workers or philanthropists. It is true 
that they have been taxed upon a proht 
calculated at 15 per cent, of the premium 
income of Bs. 2,21,050 which works out at 
Es. 33,157, with a net tax of Es. 5238-5-0, 
but once we are satished that the right 
statutory rule is applied and the right cal. 
culations made the harshness or otherwise 
of this method of assessment is not for us 
but for the Legislature. We therefore return 
the reference to the Commissioner answer¬ 
ing the first question in the negative, and 
the second question in the affirmative, as 
we have explained above. The assessee 
must bear the costs of these proceedings 
but will have liberty to argue whether the 
costs should include or not the Es. 100 
deposit fee. 

D.S./e.K. Answer accordingly* 

A. 1. B. 1939 Sind 296 

Davis J. 0. and Lobo J. 

Commissioner of Income^iaXt Bombay 
Presidencyt Sind and Baluchistan — 

Applicant. 

V. 

Sind Central Provident Funds Society 
Ltd. (In liquidation) — Assessees — 

Opponents. 

Eeference No. 60 of 1937, Decided on 
27th February 1939 : Eeference made by 
Commissioner of Income-tax, Bombay 
Presidency, Sind and Baluchistan. 

(a) Income-tax Act (1922), Sec. 59, Rules 
under, R. 31—Sums payable to policy holders 
of insurance company not fixed beforehand but 
varying according to yearly coIIection8-*-Busi- 
ness is dividing society insurance business— 
R. 31 applies. 

Where according to the rules of an insurance 
company the sums payable to policy holders, sub* 
ject to a certain maximum, are not fixed before¬ 
hand, but vary according to the yearly collections 
which is the fund out of which benefits are paid 
to subscribers after deduction of certain percen¬ 
tages for the Working Fund, Reserve Fund,£mer. 
gency Fund and Equalization Fund, the company 
carries on a dividing society insurance business 
within the meaning of E. 31 of the Income* tax 
Buies, and B. 31 can be applied, [P 296 C 3; 

P 297 0 1] 


F. Society ( Davis J . C .) A. T. R, 

(b) Income-tax Act (1922), S. 10— Mutual 
society — Policy-holders and shareholders of 
insurance company distinct—Company is not 
mutual society. 

Where an insurance company registered under 
the Companies Act has a share capital and share¬ 
holders distinct and separate from the premia of 
policy-holders, and the policy-holders themselves, 
the company is not a mutual society and is not 
exempt from tax on income on that account; 
(1886) 3 Tax Cas 100, Applied ; (1889) 2 Tax 
Cas 460, Not applied. [P 297 0 1, 2 ] 

Parfeabrai D. Punwani, Advocate-Genera! 

— for Applicant. 

Suganlal HaBSanand — for Opponents. 

Davis J. C.—This is a reference under 
S. 66 (2), Income-tax Act, to this Court in 
its High Court jurisdiction by the Com¬ 
missioner of Income-tax for the Bombay 
Presidency and Sind, at the instance of the 
assessee, the Sind Central Provident Fnnds 
Society Ltd. (in liquidation), stating a case 
for our decision on two questions of law 
raised thereby with his opinion. The two 
questions are : 

(i) The finding of fact being that the assessee is 
doing a dividing society business, has the Income^ 
tax Officer correctly held that B. 81 of the Income- 
tax rules applies ? 

(ii) Whether the assessee can be said to be a 
mutual society and exempted from tax on all 
income on that account ? 

We have in effect dealt with these two 
questions in our order in Ref. No. 17 of 
1937,^ for the principle to be applied in 
each case is the same. So far as the first 
question is concerned, taking the facts as 
found by the Assistant Commissioner and 
regarding the question as to whether thoso 
facts do or do not show that the insur¬ 
ance business is a dividing society business 
within the meaning of E. 31 of the Income- 
tax Boles, it is clear that the first question 
put to us must be answered in the affirma^ 
tive. We accept as correct in this reference^ 
as in Eef. No. 17 of 1937,^ and for the 
reasons we have there given, the definition 
of a "Dividing Society (Insurance) Busi¬ 
ness” as given in rales made by the 
Government of India under Act 6 of 1912, 
which governs the assessee’s business. The 
fact that the company calls itself a Provi¬ 
dent Fund Society does not attract the 
provisions of Act 5 of 1912 (the Provident 
Fund Insurance Societies Act). 

Rules 56, 57, 70, 71 and 76 of the Rules 
of the Society show that the sums payable, 
subject to a certain maximum, are not 
fixed beforehand, but vary acco rding to the | 

1. Oommr. of Income-tax, Bombay Presidency 
Sind & Aden v. Central Popular Assurance Co* 
Ltd., BeporUd in (1939) 26 A I B Sind S93i ‘ 
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yearly oolleotions wbioh is the fond oat of 
which benefits are paid to subscribers after 
deduction of certain percentages for the 
Working Fund, Reserve Fund, Emergency 
Fund and Equalization Fund: see R. 56 of 
the Rules wrongly numbered in the copy 
before us as R. 55. Clearly then the amount 
payable to a policy-holder is not a fixed 
sum but a variable quantity depending on 
the total amount of subscriptions received 
in the year concerned. It is not a definite 
fixed sum as is the case with other classes 
of insurance business. The fact that the 
rules provide that the amount payable fall 
within certain limits does not affect their 
variable and contingent nature. The pay. 
ments do ultimately depend on the total 
amount of subscriptions divided by the total 
annual claims. 

It is clear therefore that the asaessee 
carries on a dividing society insurance busi. 
ness within the meaning of B. 31 of the 
Income-tax Rules, and it appears that B. 31 
of the Buies has been correctly applied. 
On the second question as to whether the 
business is not a business at all, but a 
mutual society, it is also clear in this case, 
as in Ref. No. 17 of 1937,^ that this case 
falls within the ruling in Last*s case, (1885) 
2 Tax Gas 100,® and not within the ruling 
in Styles’ case, (1889) 2 Tax Gas 460.® The 
reasons we have given for our decision on 
this question in Ref. No. 17 of 1937^ apply 
in this case also, for allowing for difference 
in detail the two cases are the same. In 
this case also the policy-holders and the 
shareholders are not the same persons nor 
do they form the same body, incorporated 
or otherwise, it matters not. The assesses 
is a company registered under the Gom. 
panies Act and has a share capital and 
shareholders distinct and separate from the 
premia of policy-holders, and the policy, 
holders themselves. It is true that of the 
subscribed capital of Bs. 20,000 of 2000 
shares of Rs. 10 each, Bs. 650 only have 
been paid. The shareholders are also en. 
titled to dividends. The fact that the income 
of the company is returned at Bs. 1376 
only does not affect the case once it is clear 
that the assessee as a company collects and 
distributes insurance money not among its 
shareholders but its customers. This is the 
ease here, and the sum total of these col. 

2, Laet v. London Assurance Society Ltd., (1886) 
10 A 0 488=66 L J Q B 92=63 L T 684=84 
W B 288=60 J P 116=2 Tax Cas 100. 

8. New York Life Insurance Co. y. Styles, (1889) 
14 A 0 861=2 Tax Oas 460=69 L J Q B 291. 


lections or premium income for the year 
under account is Rs. 1,56,215 and R. 31 is 
applicable. No question of the correctness 
of the sum in which it has been found liable 
arises. The assessee clearly falls within the 
ruling in Last’s case, (1885) 2 Tax Oas 100,® 
and not within the ruling in Styles' case^ 
(1889) 2 Tax Cas 460.® 

We therefore answer the second question 
in the negative. The assessee is not a 
mutual society and is therefore not exempt 
from tax upon its premium income. The 
assessee will bear the costs of these proceed, 
logs but with liberty to argue as to whether 
these costs shall include the deposit fee of 
Rupees 100. 

d.s./b.K. Answer accordingly^ 


A. 1. R. 1939 Sind 297 
Davis J. C, and Ttabji J. 

Sugnomal Kirpaldas — Defendant 1 — 

Appellant. 

V. 

Chuhermal Lilaram, Plaintiff and 
another, Defendant 2 — Respondents. 

Second Appeal No. 12 of 1937, Decided 
on 28th February 1939. 

Hindu Law — Debt*—Father —Father mort.^ 
gaging joint family property—Debts not proved 
to be for illegal or immoral purpose—Property 
•old in execution and sale — Sons cannot chal- 
lenge sale. 

Where a father has mortgaged joint family pro* 
petty and in execution of the mortgage decree th& 
property is auctioned and the auction sale is comple- 
ted, the SODS who have failed to show that father’s 
debts were for illegal or immoral purpose, cannot 
successfully challenge the sale which is complete : 
AIB1930 Sind 13S,Di$iing.; Case law discussed, 

[P 299 0 2] 

Dipcband Ghandumal — for Appellant, 

Tfaakurdas Tikamdas— for Respondents, 

Davis J. C.—In the suit out of which 
this appeal arises the minor son of one 
Lilaram sued through his mother, as nexh 
friend, defendant 1, the holder of a mort. 
gage decree against the property of the joint 
family mortgaged by his father, defendant 
2, for a declaration that bis share in th& 
property was not subject to the mortgage 
decree, and for an injunction restraining 
the decree.holder from proceeding to exe. 
cute his decree against it. The Subordinate 
Judge dismissed the plaintiff’s suit holding 
that the son’s share in the property was 
liable to be sold in execution as the son. 
was under a pious duty to pay his father’s 
debts, but in appeal the Assistant Judge 
granted the minor plaintiff an injunction 
restraining the decree.holder from exeout- 
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ing the decree against the plaintiffs share if the son’s share can only be attached in 


qua mortgage debt” as the learned Judge 
puts it. The principle of the learned Judge’s 
decision appears to be that there is a differ¬ 
ence between a secured and an unsecured 
debt, and that while the decree.holder can 
proceed against the father’s share as a 
mortgagee or secured creditor, he can pro¬ 
ceed against the son’s share only as a 
simple creditor for the balance of the moneys 
due under the personal covenant of the 
father to pay. The learned Judge relies 
upon a decision of this Court in 24 S L R 
451.^ In that case there was a suit for par- 
tition, and the plaintiff, the son, wished to 
obtain his share free from all liability for 
the debts of bis father, which were neither 
'illegal nor immoral, incurred by his father 
'in two mortgages. The trial Court held 
that as the mortgage was not for an antece¬ 
dent debt, the share of the father only was 
liable; the first Appellate Court, however, 
held that the family property including the 
son’s share could be attached and sold, not 
as property mortgaged but as property of 
the son liable to pay his father's debts, 
but that it could not be so attached after 
partition and during the father’s lifetime. 
That Court also dismissed the appeal. In 
second appeal however, the Bench of this 
Court held that the decree-holders could in 
execution attach and sell the share of the 
son, not in enforcement of the mortgage 
debt but in enforcement of the personal 
liability of the father under bis personal 
covenant. The learned Judges said (p. 458): 

The second ground on which the learned Assis* 
tant Judge has proceeded is likewise based on an 
erroneous view of the nature of the decree passed 
in favour of the appellants in the mortgage suit. 
“That decree was the usual preliminary mortgage 
decree and reserved liberty to them to apply for a 
personal decree against the father. In the event of 
the sale proceeds of the right, title and interest of 
the father in the mortgaged property proving in¬ 
sufficient, it was open to the appellants to apply 
for and enforce their claim for the balance against 
the father personally and in execution of an order 
passed in that behalf to attach the share of the 
SOD. Theproceedingsforenforcement of the personal 
liability of the father could have been taken by 
the appellants under the decree obtained by them 
‘had they not been restrained by an ad interim 
injunction from enforcing it. 

In short;, as the learned advocate for the 

respondents admits, the only difference is 

that if the view is taken that the mortgage 

decree can be executed as such against the 

son’s share as well as the father’s, one exe- 

■cutioD application only is necessary, whil e 

1. Qangaram Bamdas v. Lalumal Ohandumal, 
(1930) 17 A I R Sind 138=136 I 0 39=24 
■SLR 461. 


satisfaction of the personal debt of the 
father, two execution applications are 
necessary. The final order of the Bench of 
this Court was (p. 462): 

We, accordingly, vary the decree of the trial 
Court and pass a decree in favour of the plaintiffs 
for partition of the share claimed by him in the 
property but provide therein that before that 
share is given to him the appellants are entitled 
to recover the amount due to them as a secured 
claim against the share of the father and are 
entitled to the balance due to them as an unsecur¬ 
ed claim out of the property before such partition 
takes place. 

In that case also, the learned Judges set 
out and followed two out of the five pro¬ 
positions, the second and the fifth, laid 
down by their Lordships of the Privy 
Council in 51 I A 129^ at pp. 138, 139 
and summed up as follows (p. 455): 

The second and the fifth propositions apply to 
the present case. The debts of the father were held 
to be neither illegal nor immoral, and whether 
there was a partition between the father and his 
son or not, it was open to the appellants to enforce 
payment of their debts out of the whole of the 
family property during the lifetime of the father, 
although their right to enforce it as a mortgage 
claim was limited to the interest of the father in 
the family property and nothing more. 

A later case of this Court in one way 
nearer in point is 30 S L B 42,^ where a 
Bench of this Court held that the shares 
of minor members of a joint Hindu family 
business would be liable for debts incurred 
in the course of that business and that 
their interests could be conveyed to a pur¬ 
chaser in an auction sale in execution of a 
mortgage decree even though the minors 
were not parties to the suit and even 
though the suit were not brought against 
the manager as manager. But the case 
before us is rather different. The debts in. 
curred—though it is not proved they were 
incurred for immoral purposes—were not 
debts incurred in the course of the joint 
family business, and the case governing 
this case before us is rather the case in 51 
I A 129.^ 

The question whether the second of the 
five propositions there laid down apply to 
secured as well as to unsecured debts has 
been the subject of much discussion and 
some disagreement in three oases of the 
Allahabad High Court; 47 All 122,* 51 

2. Brij Narain v. Mangla Prasad, (1924) HAIR 
P 0 60=771C 689=611A 129=46 All 96 (P 0). 
8. Bhagwandas Jivandas v. Badhakishln Lilo- 
mal, (1936) 23 A 1 R Sind 67=164 1 0 69= 
SO S L R 42. 

4. Gajadbar Pande v. Jadublr Pande, (1926) 12 
A 1 R All 180=86 I C 81=47 All 122=23 
A L J 980. 
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All 136" and 67 All 357.® In 47 All 122,^ 
the Benoh held that the sons could not get 
a declaration that a mortgage and auction 
sale were not binding on them because the 
mortgage was not for legal necessity and 
they were not impleaded in the mortgage 
suit. They could only succeed by showing 
that the debt was tainted with immorality, 
and the Benoh held that "debt” in the 
second of the five propositions included a 
secured debt and that the share of the 
sons could be sold in execution of the mort. 
gage decree in satisfaction of the mortgage 
debt. 

In 51 All 136,® while Sulaiman, C. J. 
adhered to his view that in the second of 
the five propositions "debt” included a 
secured debt the other Judges took a 
different view holding that a secured debt 
or mortgage debt was not included. But it 
is to be observed that in this case the auc¬ 
tion sale had not yet taken place. In the 
’third case, 57 All 357,® an auction sale had 
taken place and the sale had been confirmed 
as in this appeal now before us and Sulai- 
man C. J., not only reaffirmed his previ¬ 
ously expressed opinion that "debt” in the 
second proposition includes secured debt 
hut made it clear that where an auction 
sale had taken place and been confirmed, 
whether the property had or had not pass- 
^ed out of the possession of the family or 
whether the auction.purchaser was a stran. 
ger or not, the sons could not challenge 
the auction sale. 

It would appear that the view of this 
Gourt in 24 S L B 451^ is that "debt” in 
fthe second of the two propositions does 
■not include secured debt but that decision 
does not bind us in this case for the facts 
are different. In the case in 24 S L B 451^ 
’there was no auction sale. Here there is 
an auction sale which has been confirmed; 
and the matter aesumes a different aspect 
when the property has been sold in exe. 
cution of a decree. Their Lordships of the 
Privy Council in 6 Cal 148,^ quoted with 
approval the following view taken by them 
in 1 I A 321® ; _ 

■6, Jagdish Prasad v. Hoshyar Singh, (1928) 16 
A I B All 696=116 I 0 776=:61 All 136=26 
A L J 1289 (F B). 

>6. Jahan Singh v. Haidat Singh, (1936) 22 A I B 
All 217-162 1 0 487=:67 All 867=1934 
A D J 1018. 

7. Soraj Bans! Koer v. Sbeo Persad Singh, (1680) 

6 Cal 148=6 I A 88=4 Bar 1 (P 0). 

6. Mnddun Thakoor v. Eactoo Lall, (1874) 1 1 A 
821=14 Bang h B 187=22 W R 66 = 8 Bar 
880 (F C), 


A purchaser under an exeoutlon is surely not 
bound to go back beyond the decree to ascertain 
whether the Court was right in giving the decree 
or having given it in putting up the property for 
sale under an execution upon it. It has already 
been shown that if the decree was a proper one, 
the interest of the sons as well as the interest of 
the fathers in the property although it was ances* 
tral were liable for the payment of the father’s 
debts. The purchaser under the execution was not 
bound to go further back than to see if there was 
a decree against the fathers, that the property was 
properly liable to satisfy the decree, if the decree 
had been given properly against them; and having 
inquired into that and having bona fide purchased 
the estate under the execution and bona fide paid 
a valuable consideration for the property, the 
plaintiffs are not entitled to come in and set aside 
all that has been done under the decree and execution 
and recover back the estate from the defendant. 

We think therefore that as the plaintiff 
in this case, the son, has failed to prove the 
father’s debt was for an illegal or immoral 
purpose, he cannot now successfully chal. 
lenge the sale which is complete. We think 
the learned Appellate Judge did not distin- 
guish between a case where the property 
had been sold in execution of the decree 
and a case where it has not been sold. We 
think therefore the trial Judge was right 
in dismissing the suit and we think his 
judgment should be restored. We allow the 
appeal with costs accordingly. 
d.s./r.K. Appeal allowed, 

A. I. R. 1939 Sind 299 
Davis J. C. and Weston J. 

Tyabi Trading Go. — Defendant 

— Applicants. 

V. 

Ghulamali T. Mandviwalla, Plaintiffs 
and another t Defendant — Opponents. 
Civil Eevn, Appln. No. 131 of 1936, 
Decided on 18th October 1938, to revise 
decree of the Judge, Small Cause Court, 
Karachi, D/. 27th August 1936. 

Evidence Act (1872), S. 92 -- Oral evidence 
to show that written contract i< not binding ia 
not a^miftible. 

Where the purpose of adducing oral evidence is 
not merely to prove a contemporaneous oral 
agreement whereby the operation of the written 
contract is to be suspended until the happening of 
a particular event, but to show that the written 
contract is not binding at all in which case there 
Is no agreement, oral evidence is not admissible : 
AI B 1938 PC 293; AIR 1914 Mad 41 and 
AIR 1925 Cal 1007^ Bel. on. [P 800 0 1] 

Fateboband Assudomal— for Applicants. 
Srikishendas H. LulU^/or Opponents. 
Davlfl Jf C. — This is an application in 
revision against a judgment of the Judge, 
Small Cause Court, Karachi, in which he 
decreed the plaintiff's suit for Bs. 1005.5-0 
costs and interest at 6 per cent, per annum 
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against the two defendants, based upon a 
document which is entitled a hun(ii, but 
which appears in fact to be a promissory- 
note of which defendant 1 is the promisor, 
defendant 2 is the promisee and the plain¬ 
tiff is the endorsee, and we are asked to 
interfere in revision on the ground that 
there was an oral agreement between de¬ 
fendant 1 and defendant 2, of which the 
plaintiff had knowledge, that defendant 1 
was not to be made liable under the pro¬ 
note, but that the plaintiff was to look only 
to defendant 2. We do not think that it 
makes any difference to the decision of this 
case whether this document is regarded as 
a hundi or a pronote, because we think the 
decision in this case must depend on the 
provisions of S. 92, Evidence Act. 

The applicants complain that the learned 
Judge in the lower Court did not permit 
them to adduce oral evidence in order to 
show, not that the operation of this pro¬ 
missory note should be suspended, but that, 
so far as they are concerned, the promissory 
note was not binding on them at all. There 
are however rulings which make it clear 
that where the purpose of adducing oral 
evidence is not merely to prove a contem¬ 
poraneous oral agreement whereby the ope¬ 
ration of the written contract is to be 
suspended until the happening of a parti¬ 
cular event, but where the purpose is to 
show that the written contract is not bind¬ 
ing at all, that there is no agreement, 
where the purpose of the oral evidence is, 
for instance, not to suspend the operation 
of the promissory note but to destroy it 
altogether, oral evidence for this purpose 
is not admissible. We are not here referring 
to cases of fraud or other cases within the 
provisions of S. 92, Evidence Act. 

There is a very recent case of the Privy 
Council in 40 Bom L R 1075,^ which in 
effect decides that if the oral agreement is 
merely to suspend the coming into fonce of 
an obligation under the promissory note, 
where the oral agreement is that no demand 
will be made on the promissory note pay¬ 
able on demand until a specified condition 
is fulfilled, that is a condition precedent, 
oral evidence of which is permissible under 
the proviso to S. 92, Evidence Act. But a 
collateral agreement, the effect of which is 
to destroy the promissory note itself, must 
be distinguished from an agreement that 

1. Rowland Ady v. Administrator-General of 
Burma, (19S8) 25 A I R P 0 198=176 I 0 449 
=32 8 L R 810 = 40 Bom L R 1076 = 1938 
R Ij R 417 (P 0). 


the instrument should not be an effective 
instrument until some condition is fulfilled, 
or, to put it in another way, an agreement 
in defeasance of the contract must be dis¬ 
tinguished from an agreement suspending 
the coming into force of the contract em¬ 
bodied in the promissory note. An agree¬ 
ment coming under the latter description is 
within proviso 3 of S. 92, Evidence Act. 
But an agreement coming within the former 
description is not. In that judgment their 
Lordships of the Privy Council refer to the 
case in (1898) 2 Q B 487^ where it was 
sought to prove an oral agreement to re- 
new a promissory note payable at three 
months date, and that was held to be an 
agreement altering the terms of the written 
contract. A. L. Smith, L, J. in that case' 
said at p. 490: 

Ifc has been held over and over again, that evi¬ 
dence of a contemporaneous oral agreement is not - 
admissible to vary the efiect of such an instru¬ 
ment. If the evidence be to the efiect that the* 
document is only delivered as an escrow, orthatit- 
is not to take effect as a contract until some con¬ 
dition is fulfilled, it is admissible. But that is not 
this case. This document was signed and handed' 
over as a bill of exchange, but there was an oral’ 
agreement that at maturity it should be renewed, 
if the defendant required it. In other words, al¬ 
though the written document states that the bill, 
is to be met upon a day certain, the parol evidence 
is that it is not to be then met. Nothing is more- 
olearly settled than that evidence of such an 
agreement is not admissible. In (1870) SOP 87, 
■Willes J. stated that to be the law as established, 
by the cases in (1811) 3 Camp 67* and (1869) 4 OP 
653.^ It was argued by the defendant’s counsel’ 
that the law as laid down in those cases is altered; 
by the Bills of Exchange Act, 1882.1 do not think 
that it was Intended by that Act to alter the gene¬ 
ral law of evidence which renders parol evidence 
Inadmissible for the purpose of contradicting the 
terms of a written document. The defendant’s- 
counsel relied on the terms of 8. 21, 8ub*8. 2, and. 
8. 29. sub'ss. I and 2, Bills of Exchange Act, 1882« 
He urged that the plaintiff had notice of a defect 
in the title of the drawers, because they knew that* 
the bill was negotiated in breach of faith. Bnt, 
assuming that S. 29 has any application to sneh- 
a case as this, the only way in which a breach ol 
faith could be shown in this case is by shewing a 
breach of the contemporaneous oral agreement,, 
and by the rules of evidence that are inadmissible* 

So in that case, as in this, the governing, 
consideration in decision is a rule of evi¬ 
dence which, so far as this country is con¬ 
cerned is em bodied in S. 92, Evidence Act. 

2. New London Credit Syndicate Ltd. v. Neale, 

(1898) 2 Q B 487=67 LJQB825=79LT328. 

3. Abrey v. Crux, (1870) 5 0 P 37=39 L J 0 P ^ 

=21 L T 327=18 W R 63. 

4. Hoare v. Graham, (1811) 3 Camp 57=13 B » 

752a 

5. Young V. Austen, (1869) 4 0 P 663=38L 

233=20 L T 896=17 W R 706. 
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However jnst, then, in the abstract the 
applicants' case may bsi they cannot prove 
it| and that being so, they must fail in this 
revision application. Beference may also 
■usefully be made to the case in 38 Mad 
680,^ where again the simple principle is 
laid down that S. 92, Evidence Act, pre. 
■eludes proof of a contemporaneous oral 
agreement showing that a party to a pro. 
missory note is not bound according to the 
tenor of the promissory note. The learned 
Judge in that case refers to and distin. 
guishes a case where a promissory note is 
-without consideration, but that is not the 
ease here. Beference may also be made to 
52 Oal 677,^ to which case reference was 
made with approval by their Lordships of 
■the Privy Council in 40 Bom L B 1075,^ 
to which we first referred. The revision 
fipplication therefore is dismissed with coats 
■accordingly. 

S.G./b.e. Application dismissed. 

6. Sornalinga Mudali v. Paohl Naicken, (1914) 
1 A I R Mad 41=22 I C 1=88 Mad 680 = 26 
ML J113. 

'7. Walter Mitchell v. A. K. Tennent, (1926) 12 
A I R Oal 1007=90 I C 69=62 Oal 677. 
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Davis J. G. and Lobo J. 

'Commissioner of Income-tax^ Bombay 
Presidency, Sind and Aden — 

Applicant. 

V. 

Jndian Belief and Benefit Insurance 
Co., Ltd., Karachi — Assesses — 

Opponent. 

Bevn, Appln. No. 103 of 1936, Decided 
on 27th Eebruary 1939, from reference 
.made by Commissioner of Income.tax, 
Bombay Presidency, Sind and Aden. 

(a) Income-tax Act (1922), Sec. 59, Rulei 
'Under, R. 31—High Court can And, ai question 
'of law, whether on facts found society is 
■ dividing society. 

It is open to High Oourt as a question of law to 
>£Dd whether on plain facte found by the Assistant 
Gommissioner, the society is a dividing society 
'Within the meaning of R. 81 of the Income-tax 
Buies. This is a matter of legal inference, and it 
is just as much a question of law as to whether 
■facts found by a subordinate Oourt do or do not 
amount to adverse possession x AI B 19S9 Sind 
S93, Bel. on. [P 802 0 1] 

(b) Income-tax Act (1922), Sec. 66 (2) — 
Another question of law arising from casestated 
■by Commissioner—High Court can decide it. 

While Ik is for the Gommissioner to state for 
•High Court’s deoislon questions of law, if from 
the case as stated by him another question of law 
arises. High Oourt Is not preoIudM from deciding 
■It : AI B 1933 P O 108 ; AI B 1934 Sind 46 
.and AIB 1938 P 0176, Bel. on, [F 808 0 1] 


(c) Income*laxAct(1922),S. 59, Rules under, 
R. 31 — R. 31 applies to business of dividing 
(insurance) society—Benefit payable by Benefit 
Insurance Company not fixed but varying ac¬ 
cording to contributions of subscribers and 
other members — Business of company held 
dividing society business. * 

The definition of dividing insurance business in 
the rules of the Government of India refers to 
dividing society insurance business and it is wrong 
to say that because the Government of Bombay in 
Rules made under Act 6 of 1912 have defined 
’’dividing society” in similar terms for the pur¬ 
poses of that Act and S. 3, Life Assurance Com¬ 
panies Aot, Aot 6 of 1912, exclndes the application 
of its provisions to Provident Fund Societies under 
Aot 6 of 1912, a Life Assurance Company under 
Aot 6 of 1912, cannot be dividing society and R. 81 
of the Income-tax rules cannot apply to the busi¬ 
ness of a dividing (insurance) society, 

[P 302 0 2 ; P 303 0 1] 

According to the rules of a Benefit Insurance 
Company the benefit payable was not a fixed sum 
but varied according to the contributions of sub¬ 
scribers and other members. Deductions were made 
from the total annual collection of subscriptions, 
for the working fund and for the Reserve Fund : 

Held that the business of the Society fell within 
the definition of dividing society and B. 31 applied. 

(P 802 0 1, 2] 

(d) Income-tax Act (1922), S. 10 — Mutual 
society — Shareholders of insurance company 
and its policy-holders different entities—Com¬ 
pany it not mutual insurance society merely 
because part of policy moneys is divided among 
subscribers. 

Where in an insurance company there is no 
mutuality between the shareholders of the com¬ 
pany, the aasessee, and the policy-holders but 
shareholders and the policy-holders are two quite 
difierent entities, merely because part of the policy 
money is divided among the subscribers, it cannot 
be said that the business of the company is no 
business at all within the meaning of Seo. 10, In¬ 
come-tax Aot, but is merely a mutual insurance 
society. The company is not a mutual society and 
the amount of the paid or unpaid capital, the 
value of the shares, the number of the shareholders, 
the limits or the particular source of the dividends 
does not matter, provided the dividends come from 
the business of the society: (1885) 2 Tax Oas 100, 
Applied. ^ [P 808 01] 

Partabrai D. Panwani, Advocate-Geoeral 

— for the Applicant. 
Saganlal Hassanaad — for Opponent. 

Davis J. C. — This is a reference by the 
Income-tax Commissioner for Bombay and 
Bind under Seo. 66 (2), Income.tax Act, to 
this Court in its High Oourt jurisdiction 
for its decision on two questions of law 
arising in the case stated by the learned 
Commissioner with his opinion. The assessee 
is the Indian Belief and Benefit Insurance 
Co., Ltd., and the year of assessment is 
1936-36. The income returned by the as- 
sessee was Es. 694, and the premium in¬ 
come found by the Assistant Commissioner 
was Bs. 1,38,708, the net profit on this at 
16 per cent, was Bs. 20,605, while the final 
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demand was Rs. 3615-11.0. Two questions 
were referred by the learned Commissioner 
as follows : 

(i) The finding of fact being that the asseE&ee 
company is doing dividing society business, has 
the Income-tax Officer correctly held that R. 31 of 
the Income-tax Rules applied ? 

(ii] Whether the asse&see can be said to be a 
mutual society and exempted under the principle 
laid down by the House of Lords in the case in 
(1899) 2 Tax Cas 460i ? 

So far as the first question is concerned, 
we have found in our judgment in Bef. 
No. 17 of 1937,^ that it is open to us as a 
question of law to find whether on plain 
facts found by the Assistant Commissioner 
the Society is a dividing society within the 
meaning of R. 31 of the Indian Income-tax 
Rules. This is a matter of legal inference, 
and it is just as much a question of law as 
to whether facts found by a Subordinate 
Court do or do not amount to adverse 
possession. The Income-tax case in 41 
OWN 132=1 L R (1937) 2 Cal 7^ is 
a case in point where the Calcutta High 
Court held that whether there was or was 
not a ‘ succession' to a business within the 
meaning of S. 26, Income-tax Act, was a 
question of law. And while it is for the 
jlearned Commissioner to state for our deci. 
Ision questions of law, if from the case as 
stated by him another question of law 
arises, we are not precluded, we think, from 
deciding it: see 1 I T R 94,^ 28 S L R 
174® and 32 S L R 549.® But in truth the 
learned Commissioner has by implication 
raised and discussed and given his opinion 
on the quesion whether the assessee is a 
dividing society within the meaning of 
E. 31 in the second question he has raised. 
In fact the two questions raised by the case 
are so connected and involved that they 
can be discussed and decided together. 

There is, we think, no doubt that the 
as sessee is a dividing society within the 

1. Styles V. The New York Life Assurance Co., 

(1889) 14 A 0 381=2 Tax Oas 460=69 L J 
Q B 291. 

2. Commt. of Income-tax v. Central Popular 

Assurance Co. Ltd., Reported in (1939) 26 
A I R Bind 293. 

3. In re G. I. M. Gregory & Co., (1937) 41 0 W N 

132=1 L R (1937) 2 Cal 7. 

4. Commissioner of Income-tax, Bibar and Orissa 

V. Eameshwar Singh of Barbbanga, (1933) 20 
A I R P 0 108=142 I 0 437=60 I A 146=12 
Pat 818=1 I T R 94 (P C). 

5. Khemchand Ramdas, a firm y. Commissioner 

of Income-tax, Bombay Presidency, (1934) 21 
AIR Sind 46=149 I 0 1204=28 SLR 174. 

6. Commissioner of Inoome-tax, Bombay Fresi* 
dency and Aden v. Ehemchand Ramdas, 
(1938) 26 A I R P 0 176=176 I 0 1=65 I A 
236=32 S L R 649 (P 0). 


A. I. B, 

meaning of R. 31 of the Income-tax Bule8.| 
This particular form of insurance bosinesB 
is actually specified as one of the objects ofi 
the Company in the Memorandum of Asso¬ 
ciation. This is of course not conclusive, 
but reference to Br. 43, 44, 45 and 56 of the 
Company Rules show quite clearly that 
the benefit payable is not a fixed sum but- 
yaries, it is true, within certain limits, but 
varies according to the contributions of sub¬ 
scribers and other members. Deductions 
are made from the total annual collection- 
of subscriptions, for the Working Fund 5 
per cent, and for the Reserve Fund 25 per 
cent. It may bo that it was in the final 
distribution of the Reserve Fund that the 
shareholders of the Company hoped to get 
their chief reward, but, be that as it may, 
it appears clear that the business of the 
society falls within the definition of divid¬ 
ing society given either in the rules pub¬ 
lished by the Government of India in their 
Notification of the Commerce Department, 
dated 3rd May 1930, under Act 6 of 1912, 
which Act governs this company or in 
the definition of *' Dividing Society” to be 
found in T. Dutt’s Law and Practice of Life 
Assurance and Provident Insurance inindia. 
The definition in Dutt’s Law and Practice 
of Life Assurance is as follows : 

'Dividing society business’ means provident in¬ 
surance business under which the amount payable 
on the policy money becoming due is not fixed but 
depends either partly or wholly on the results of' 
the division of any portion of the premium, income 
or funds amongst the policies which have become 
due for payment in proportion to the premium 
received under each class in any specified period. 

The definition in the Rules of the Gov¬ 
ernment of India made under Act 6 of 1912 
is as follows : 

Dividing Insurance business means any form of- 
insurance business under which the policy money 
payable on the happening of the contingenoy in¬ 
sured against is not fixed but depends either partly 
or wholly on the results of the division of any por¬ 
tion of the premium income or funds among the 
policies which have become due for payment in 
proportion to the premium received under each 
class in any specified period. 

Clearly, the definition in the Rules of the 
Government of India refers to dividing 
society insurance business and we can 
attach no importance to the argument that 
because the Government of Bombay in 
Rules made under Act 5 of 1912 have de¬ 
fined "dividing society” in similar terms 
for the purposes of that Act and 8. 3, Life 
Assurance Companies Act, Act 6 of 1912, 
excludes the application of its provisions to 
Provident Fund Societies under Act 5 of 
1912, a life assurance company under Act 
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6 of 1912 oannot be a dividing sooiefcy and 
B. 31 of the Income-tax Buies cannot 
apply to the business of a dividing (insu¬ 
rance) society such as the business of the 
assessee. The Memorandum of Association 
and rules of the company itself show it to 
be a dividing insurance society. We do not 
think there is force in the argument that 
merely because part of the policy moneys 
is divided among the subscribers, the busi¬ 
ness of this company is no business at all 
within the meaning of Sec. 10, Income-tax 
Act, but is merely a mutual insurance 
society within the ruling in Styles case} 
We think Last's case, (1885) 2 Tax Gas 100^ 
and not Styles* case^ governs the case of 
the assessee. There is no mutuality between 
the shareholders of the company, the 
assessee, and the policy-holders. The share, 
holders and the policy-holders are two 
quite different entities. This is not a case 
where the policy-holders have appointed 
their own Board of Directors who act 
merely as the agents of the policy-holders 
who merely take out of their own fund 
money they had put in, allowing a reason- 
able sum for working expenses and reserve. 
But we have here a company duly consti- 
tuted and registered under the Companies 
Act inviting business which is the object 
of the company to carry on and which it is 
in their interest to extend and enlarge and 
from which they hope to get dividends 
upon the capital the shareholders have 
subscribed. It is true there is a subscribed 
capital of only Bs. 3550 divided into 355 
shares of Bs. 10 each of which only Bs. 5 
has been paid up. But we do not think the 
amount of the paid or unpaid capital, the 
value of the shares, the number of the share, 
holders, the limits or the particular source 
of the dividends, matter, provided the divi. 
dends come from the business of the society. 
We do not think it matters how much or in 
what way the company chooses to return 
to the policy-holders the premium income 
which is collected by the company. It is 
the premium income of the company and 
assessable, we think, under B. 31 of the 
Income-tax Buies. 

We answer the first question raised by 
the Income-tax Oommissioner in the affir- 
mative and the second question in the 
negative accordingly. Order as to costs will 
be the same as in Bef. No. 17 of 1937. 

D.S./R.E. Answer accordingly, 

7. Last V. London Assurance Ck>rporatlon, (1886) 

10 A 0 488=66 L 7 Q B 93=2 Tax Oas 100= 

53 L T 684=84 W B 383. 
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Davis J. 0. and Tyabji J. 

Khodromal Jeramdas — Applicant. 

V. 

Menghomal Jessomal and another — 

Opponents. 

Civil Bevn. Appln. No. 10 of 1936, 
Decided on 23rd September 1938, from- 
decision of Dist. Judge, Sukkur, D/. 25th 
October 1935. 

Civil P. C. (1908). O. 43. R. 1 - Order 
amending final decree is not in itself appealable 
order, but it can be treated as amending pre- 
liuiinary decree and appealed against* 

Where a Subordinate Judge on application 
under S, 151, believing that he was in error when 
be passed a final decree, altered the same in order 
to correct what was believed to be a mistake, and 
the District Judge on appeal treated the order of 
the Subordinate Judge amending the final decree 
as a decree and appealable in itself: 

Held that the order of the Subordinate Judge 
amending the final decree could not be treated as 
an appealable order in itself; but that heshouldbe 
treated to have amended the preliminary decree 
which amended decree could be appealed against. 

[P 301 0 2] 

Dipchand Chandumal — for Applicant. 

Kundanmal Dayaram —for Opponents. 

Davis J. C. — This is a revision appli. 
cafcion against an order of the District Judge 
of Sukkur setting aside an order of the Sub. 
ordinate Judge of Jacobabad whereby he 
bad amended his own final decree passed 
in Suit No. 331 of 1932 which was before 
him. This was a suit for settlement of 
partnership accounts in which one Men. 
ghomal, opponent 1 in this revision appli. 
cation, was the plaintiff, and one Sevomai, 
opponent 2, was defendant 5, and as a 
result Bs. 1034-1.4 was found duo to defen. 
dant 5, Sevomai. But one Khodromal who 
was the plaintiff in another suit iu which 
Sevomai was a defendant obtained as long 
ago as 1927 a decree for Bs. 3000 against 
Sevomai, and in execution of that decree 
he obtained from the Court an order of 
attachment of this Bs. 1034-1.4 found due 
to Sevomai in the suit of 1932. Sevomah 
though described as a simpleton was not so 
easily got at and in the proceedings which 
then commenced in the partnership suit he 
agreed that the Bs. 1034 odd found due to 
him should be paid to the plaintiff Men- 
ghomal and accounts were made up on this 
basis and a final decree was passed accord, 
ingly; so Khodromal found he was deprived 
of this Bs. 1034. He then applied to the 
Subordinate Court under S. X51i Civil F. 0., 
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BO frooly invoked in the mofussil Courts to 
correct mistakes and to right all real or 
supposed wrongs, and the Subordinate 
Judge believing that he was in error when 
he passed the final decree based upon 
accounts in which this Rs. 1034 was allot¬ 
ted by the Commissioner to Menghomal 
purported to amend his own final decree 
by an order dated 11th December 1934, 
whereby he gave effect to the attachment 
of Khodromal, found that the Rs. 1034 
should not and could not have been allotted 
to Menghomal by the Commissioner, and 
therefore reduced the sum found due under 
the final decree to Menghomal by this 
Rs. 1034. Menghomal then appealed to the 
District Court, and the District Judge 
treated the order of the Subordinate Judge 
amending the final decree as a decree, and 
allowing the appeal, set aside the order of 
the Subordinate Judge of llth December 
1934, amending tbe final decree and res- 
tored the unamended decree dated Slst 
October 1934. 

Now, it is argued in revision on behalf 
of Khodromal who has lost this Rs. 1034 
to Menghomal, that the District Judge 
had no power to deal in appeal with this 
order of the Subordinate Judge amending 
his own decree under S. 151, Civil P. C., as 
the order of the Subordinate Judge amend, 
ing the final decree was without jurisdic¬ 
tion ; an application in revision under 
S. 115, Civil P. C., would lie to this Court, 
but no other remedy was available. No 
appeal lies against an order under S. 161, 
Civil P. C. To this it is contended for the 
opponent that the nature of an order is not 
determined by the Section of the law to 
which it may quite wrongly have been 
assigned; the true test is, what is the order 
in itself ? It does not change its true 
nature merely because it is given a wrong 
name, and reference is made to the case in 
AIR 1927 Cal 203’ at p. 206. This case 
is only one of a number of cases wherein 
it is laid down that a Court cannot evade 
the appellate jurisdiction of the Court above 
it by arbitrarily placing its order under a 
Section the orders of which are not appeal- 
able. In that case, as in this, a Judge altered 
a decree already signed and sealed in order 
to correct what was believed to be a mis¬ 
take made by the Commissioners, and tbe 
Appellate Court said : 


1. Syed Mahomed Maliha v. Obowdhary Maho- 
zned Ismail Khan, (1927) 14 A I B Oal 203~ 
100 1 0 809=44 0 L 1 441. 


The view taken by them that the Commlsslonecs 
had dlstrlbnted tbe rent of the tenures with refer- 
once to the Record of Bights is baseless. Moreover 
tbe report of the Commissioners was considered 
and modified as regards the amonnt of rent pay¬ 
able by the defendants, by the Subordinate Jndge 
in his judgment of June 1916. There was noaiith- 
metical or clerical error in the judgment of the 
Subordinate Judge which might have been correct¬ 
ed under 8. 151 or S. 152, Civil P. 0. If there was 
any error, that error ought to have been corrected 
on appeal; or if there was any error apparent on 
the face of the record there might have been an 
application for review of judgment under 0. 47, 
R. 1, Civil P. 0. The Subordinate Judge after con¬ 
sideration of the facts came to the conclusion that 
the tent payable by the defendants was Bs. 129*2*0. 
The decree as originally drawn up was quite in 
accordance with the judgment and there was 
nothing wrong in it. Without the judgment being 
amended or set aside, that decree could not have 
been amended or set aside by an indirect attack. 
On behalf of the respondent it was urged that we 
might amend the judgment under those Sections 
of the Civil Procedure Code, because some wrong 
has been done to his client. Theta is nothing in 
tbe judgment which comes within the purview of 
8.151 or 8.162, Civil P. 0. The proper remedy, 
as already indicated, was by way of review or 
appeal against the judgment if there was anything 
wrong in it. The result therefore is that this 
appeal is allowed and tbe decree as amended must 
be set aside and it should be brought in accordance 
with the judgment delivered on 27 th June 1916. 

We think therefore that the District 
Judge should not have treated the order of 
the Subordinate Judge dated llth Decem¬ 
ber 1934, altering the final decree, as an 
appealable order in itself, but he should 
have regarded the decree of Slst October 
1934, as amended by the later order. In 
short, it was the amended decree which was 
appealable. He should then have allowed 
the appeal, set aside the amended decree 
and restored the decree as first drawn up. 
Looked at thus, we think there] is no 
doubt that the District Judge had jurisdic¬ 
tion, and this revision application must 
fail and we dismiss it with costs accord¬ 
ingly. We are nob now prepared to hear 
the revision application as a second appeal. 
Order accordingly. 

s.g./r.k. Application dismissed* 


K. 

9 

I 



tm 

A, I. R. 1989 Sind 805 

Davis J. 0. and Tyabji J. 

Sm. Kalawantibait widow of Gobindram 
Baheja — Plaintiff — Appellant. 

V. 

XJdhavdas* Girdharidas and another — 

Defendants —Respondents. 

Miso. Appeal No. 24 of 1937, Decided on 
'SSrd February 1939, against decision of 
First Class Sub.Judge, Shikarpur, D/. 13tb 
March 1937. 

Jurisdiction — Administration suit — Court* 
‘tfees payable determine jurisdiction of Court— 
Subject*matter valued for court*fees at sum 
'below Rs. 5000 —Plaint returned by First Class 
Subordinate Judge for presentation to proper 
'Court—Appeal against bis order lies to District 
Court and not to High Court. 

In Buib for admialBtration the court-fees payable 
•determine the jurlgdiction of the Court and the 
Court to whioh an appeal lies depends not upon 
the pecuniary jurisdiction of the Subordinate 
Court, but on the value of the subject-matter in 
•dispute. Hence, where the subject-matter valued 
for purpose of oonct-fee is below Bb. 5000 and 
First Class Bub-Judge has returned the plaint for 
presentation to the proper Court an appeal from 
his order lies to the District Court and not to the 
High Court: 19 Bom 298 i A I R 19S6 Bom 363 
.and AIR 1936 Sind 190, Rel. on. [P 306 C 2; 

P 307 C 1, 2] 

Pahlajsiog B. Advani — for Appellant. 

Srikishindas H. Lulla— for Bespondents. 

Davis J« G.—This is an appeal from an 
•order of the First Class Subordinate Judge 
at Shikarpur, in which he returned a plaint 
to the appellant on the ground that juris* 
"diction as determined by the value put by 
the appellant upon her plaint was the jnris- 
■diotion of the Second Glass Court and not 
•of a First Class Court. The plaintiff.appel. 
lant 18 a widow and she brought this suit 
'in the First Class SubordinaUJudges Court 
which was taken by all the parties con¬ 
cerned as a suit for administration of the 
estate of her deceased husband and was 
treated on that footing. She was the wife 
of one Gobindram, and defendant 1 was a 
brother of this Gobindram and defendant 2 
was the son of this brother. She alleged in 
'her plaint that Gobindram had separated 
from his brother and bis brother’s son, 
defendants 1 and 2, that the moveable and 
immovable property was divided, the im. 
movable property even divided by metes 
and bounds and that all the relevant en¬ 
tries were in the hooks in the pessessiofi- of 
-the defendants, that after the partition her 
late husband Gohindtam and bis brother 
•defendant 1 commenced a banking busi. 
aie^S, that' they went into partnership in 
the banking business in the name and style 
1939 8/39 & 40 
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of Girdharidas Udhavdas at Shikarpur, 
Bombay, and other places in the Madras 
Presidency, and this partnership continued 
until Girdharidas’ death, and that after his 
death the defendants have been carrying 
on the partnership business and they have 
wrongfully possessed themselves of the 
business and property of her late husband 
Gobindram, even including her stridhan 
ornaments, and that they were unlawfully 
realizing all the outstandings collecting the 
rents of the property, the interest on cash 
and bundis and dividends on shares and 
generally intermeddling and administering 
the estate of her late husband Gobindram, 
she herself not being given a single pie for 
maintenance, and for the last three years 
she had been living on borrowed money. 
Therefore, she said that she brought, as she 
was entitled to, this suit for the adminis. 
tration of the estate, for accounts and for 
partition, and, what is loosely stated as a. 
declaration. She goes on in her plaint to 
say that even if it be found that her late 
husband was not separate from the defen¬ 
dants even then she is entitled to have the 
estate administered and in the course of 
that administration she should have awar¬ 
ded her a monthly allowance of Es. 100 for 
her life and also arrears of maintenance. 

Subsequently she abandoned her claim 
for arrears of maintenance because it was 
the opinion of the Court that the claim for 
maintenance could not be granted in an 
administration suit. But even so, the plain¬ 
tiff was not fortunate in this litigation be¬ 
cause finally the learned Subordinate Judge 
after having considered the case carefully 
came to the conclusion that as the plain, 
tiff had valued for the purpose of court.fees 
her claim at Ks. 400, so thereby she fixed 
the value for the purpose of jurisdiction at 
the same amount. This the learned Judge 
found in accordance with the provisions of 
S. 7, ol. (iv) (£), Court.fees Act, ind H 8, Suits 
Valuation Act, and assuming that the suit 
was one essentially for the administration 
of an estate, the Judge’s finding on this 
point would be correct. Therefore, aftet 
having given the plaintiff an opportunity 
to pay the extra court-fees, which opportu¬ 
nity was rejected by the plaintiff, he re¬ 
turned the plaint for presentation td th& 
proper Court, and it appears that when thtf* 
plaintiff through her legal adviser presen¬ 
ted the plaint to the Second Ola^s Court, 
she was again unfortunate, for it appears 
that it was taken there, as it was taken 
here, that in the plaint there Wa^an after. 
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native claim for maintenance^and that the 
claim for maintenance being properly valu¬ 
ed would bring the suit again out of the 
jurisdiction of the Second Class Court into 
that of the First Class Court which had 
already returned the plaint. Thus, the un- 
fortunate plaintiff was in a position of being 
told by the First Class Court to go to the 
Second Class Court, and being told by the 
Second Class Court to go to the First Class 
Court, and we think that blame must attach 
to those who drafted the plaint in such a 
manner as to give reasonable ground for 
this confusion and difficulty. We therefore, 
while following the provisions of the law, 
do not wish to add to the difficulties of 
this unfortunate plaintiff and will make an 
order which we hope will enable her to 
have her claim when put forward in an 
honest and reasonable manner adjudicated 
upon and finally decided. 

Now, so far as the rejection of the plaint 
by the learned First Class Subordinate 
Judge is concerned on the ground that the 
valuation of Es. 400 for court.foes fixed 
the valuation of the jurisdiction, there is 
ample authority to show that on the basis 
that the suit is one essentially for the 
administration of an estate the learned 
Subordinate Judge was right. The alter, 
native plea for maintenance was not raised 
clearly. The prayer for a declaration is only 
loosely made and there is no prayer for a 
declaration in the proper sense of that 
word : 16 Pat 766.^ Firstly, there is the 
case in 19 Bom 198.^ In that case the 
plaint, though made up of several items 
was substantially one for the administra¬ 
tion of the estate of certain minors, and 
there was included within that principal 
prayer other prayers for the taking of ao- 
counts, and for an order for the payment of 
any balance found due. But nevertheless 
Sargent, G. J. held that the case was essen- 
tially one for the administration of the 
estate and that although the value of the 
property in dispute was put by the plaintiff 
at Bs. 30,000, the plaint showed for the 
purpose of oourt.fees the value was put at 
Bb. 130. This the learned Chief Justice 
held decided the question of jurisdiction in 
the matter of the appeal which he held lay 
not to the High Court but to the District 
Court. 

1. Bamkbelawan v, Butendra Sahl, (1938) 25 

A I R Pat 22=172 I 0 840=16 Pat 766 = 18 

P L T 977 (P B). 

2. Bai Amba v. Pranjiyandas Dallabhram, (1895) 

19 Bom 198. 


This case again was followed by a Bench- 
of the Bombay High Court in 38 Bom L R 
764.® In the suit out of which that appeal 
arose, as in this suit, a preliminary issaa 
was raised as to whether a proper court.fee 
had been paid, and the question as to which 
Court an appeal lay from the brder of the 
Subordinate Court on that preliminary 
issue was discussed at length by Broom^ 
field, J. in his judgment. It is true that in 
that case the Subordinate Court had held 
that the suit fell within the provisions of 
cl. (iv) (f) of B. 7, Court-fees Act, because it 
was a suit for accounts, but that makes na 
difference in principle, and in this case the 
learned Subordinate Judge found that this 
suit as an administration suit came under 
S. 7, cl. (iv) (f), Court-fees Act, in the same 
way. It is clear from that judgment and 
indeed, from the relevant Sections of the 
relevant Acts, that in suits for accounts and 
administration the court-fees payable deter- > 
mine the jurisdiction of the Court and that 
the Court to which an appeal lies depends 
not upon the pecuniary jurisdiction of the 
Subordinate Court but on the value of the[ 
subject-matter in dispute. 

It does not, for instance, follow that 
because a First Class Subordinate Court 
decides a dispute, gives judgment, passes a 
decree, an appeal lies to the High Court. 
An appeal lies to the High Court from the 
decision of the First Class Subordinate 
Judge if the amount or value of the subject- 
matter in dispute exceeds Bs. 5000, and, 
indeed, this simple point has been decided 
by this Court in A I B 1936 Sind 190.* 
There also appears no force in the argument 
of the learned advocate for the appellant 
that an appeal would lie to this Court as a 
High Court and not to the District Court, 
because the question in dispute is whether 
the First Class Subordinate Judge was right 
when he said that it was for the Secondf 
Class Court to decide questions relating to 
property valued at Bs. 30,000, the value of 
the subject-matter in dispute. Also the 
learned advocate is not correct when he- 
argues that in all the decided oases which 
have been cited to us, the appeal was against 
the decree and not against an order direct¬ 
ing the plaint to be returned to the plain* 
tiff for presentation to the proper Gourt.- 

3. Maganlal Ohanilal v. Eanohanlal Manohha- 

ram, (1936) 23 A 1 R Bom 353 = 165 I 0 95i 

=38 Bom L R 764. 

4. Nathaeiiigh Mulsingh v. Manager, Inoumbeied. 

Estates in Bind, (1936) 28 A I B Sind 190 

165 1 0 742. 
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S« 26, Bombay Oivil Oourts Aot, which has 
been applied to Sind, provides only that 
in all suits decided by a Sub.Judge of 
which the amount or value of the subject, 
matter exceeds five thousand rupees, the 
appeal shall lie direct to the High Court; 
and S. 8, Sind Oourts Aot, which corres. 
ponds to S. 8, Bombay Oivil Oourts Aot, 
provides that a regular appeal shall lie 
from the decisions of a Judge of a subordi. 
nate Court to the District Court whenever 
such appeal is allowable under the Oivil 
Procedure Code or any other law for the 
time being in force in the province of Sind. 
Therefore, as in this case, the Subordinate 
Judge did not decide a suit, an appeal does 
not lie under the provisions of S. 26, Bom. 
bay Oivil Oourts Aot, and S. 8, Sind Oourts 
Aot. is the appropriate Section. 

There appears indeed no reason why the 
procedure in this province should differ 
from the procedure in Bombay. In the case 
already referred to in 19 Bom 198,^ the 
plaint was returned in order that it might 
be properly stamped and the appeal was 
made against that order. In the same manner 
in the case referred to in 38 Bom L B 754,^ 
the appeal was against an order deciding a 
question raised as a preliminary issue; and 
in the case reported in 39 Bom 1 j B 138^ 
the appeal was also against an order on a 
preliminary issue. S. 8, Suits Valuation Aot 
of 1887, provides that where in suits other . 
than those referred to in the Court* fees Aot, 
1870, S. 7, paras, v, vi and ix and para, x, 
ol. (d) (and this case does not fall within 
any of those paragraphs), court-fees are 
payable ad valorem under the Court-fees 
Act, 1870, (and here the court-fees are pay¬ 
able ad valorem under Sch. l), the value as 
determinable for the computation for court- 
fees and the value for purposes of jurisdio. 
tlon shall be the same. The Bombay Civil 
Courts Aot and the Sind Courts Aot and 
the Suits Valuation Aot must be read with 
the Court-fees Aot. S. 7, ol. (iv) (f), Court- 
fees Aot, provides that the amount of court- 
fee payable under the Aot in suits for 
accounts which include suits for the ad. 
ministration of estate shall be computed 
according to the amount at which the relief 
sought is valued in the plaint. 

Therefore it appears to us clear that the 
jurisdiction of the Court in this case was 
the Court of the Second Class Subordinate 
Judge because the relief sought was valued 

6« Jamnadas Vrljlal v. Ohandalal Jamnadas, 
(1937) 9d A IB Bom 167=168 10 419=1 LR 
(1937) Bom 623=39 Bom Ii B188. 


at Be. 400, but that is upon the assump. 
tion that the suit is a suit for administra- 
tion of the estate and that there is no 
such other alternative relief, sought as the 
learned advocate for the plaintiff contends, 
as will bring this case out of the ambit of 
the rulings we have cited and will bring 
the suit within the jurisdiction of the First 
Class Subordinate Court. But this can only 
be upon an amendment of the plaint which 
the learned advocate for the plaintiff, in 
order to find some means whereby she 
should not be sent vainly from one Court 
to another asks now ta be allowed to do, so 
that it may be made clear that the plain, 
tiff asks in the alternative for future main, 
tenance at the rate of Bs. 100 a month 
which, he says, will, for the purpose of 
court-fee, be valued at maintenance pay. 
able for a period of tan years, and he will 
be prepared to pay the extra oonrt-fee so 
as to enable the First Class Court to deal 
finally with this suit which had proceeded 
far before it before this question of court, 
fee and jurisdiction was raised. We do not 
think that we should here grant leave to 
amend the plaint so as to make clear this 
alternative prayer or decide that if the 
plaint be so amended the suit would be one 
for the First Class Snbordinate Jndge to 
try, for, we think that these are questions 
which should be dealt with by the District 
Coart which we have held is the appro- 
priate Court to which an appeal against 
the order of the First Class Snbordinate 
Judge dated 13th March 1937 will lie. 

The learned advocate for the appellant 
asks that the plaintiff be permitted, if she 
cannot find means to pay the court.fee for 
maintenance at Bs. 100 a month, to ask leave 
to amend her plaint, reducing the amount 
of the maintenance claim. That question 
is a matter for the District Judge, and we 
have no doubt that he will take into con. 
sideration the difficulties of a widow seek, 
ing maintenance against her relations and 
will, so far as the law and a proper disore, 
tion permit, give the appellant permission 
to amend her plaint and pay such court, 
fees as will enable her to get her claim 
heard and decided. As the case now stands, 
the First Class Bnbordinate Judge here re. 
turned her plaint because he has held on 
the plaint as he has interpreted it, that the 
case is a case of a Second Class Court, but 
it would appear, the Judge of the Second 
Class Court has taken a different view and 
has held that if the suit is, as it would ap. 
pear to him to be, a suit for maintenance* 
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among other things, he has no iurisdiotion 
to hear it for the value of the maintenance 
the plaintiff claims takes the case out of 
the jurisdiction of his Court. We think 
therefore that the proper order we should 
pass is that the appeal against the order 
dated 13th March 1937 of the Subordinate 
Judge is not within our jurisdiction and 
that the appeal should be returned to the 
appellant for presentation to the Diatriot 
Court, where the learned Judge will, we 
have no doubt, give all proper considera¬ 
tion to the prayer that she wishes to make 
that her plaint may be so amended that her 
claim can be heard and decided. 

d.s./r.K. Order accordingly. 

A. 1. R, 1939 Sind 308 

Davis J. 0. and Tyabji J. 

Commissioner of Income-tax, Bombay 
Presidency, Sind and Baluchistan — 

Applicant. 

V. 

Karachi Chamber of Commerce — 

Assessee — Opponent. 

Reference No, *34 of 1937, Decided on 
30th May 1939, made by Commissioner of 
Income-tax, Bombay Presidency, Sind and 

Baluchistan, D/- 3rd April 1937. 

Income-tax Act (1922), S«, 2 (4) and 10 — 
Measurement fees realized by Karachi Cham¬ 
ber of Commerce from its members are not 
profits of business within meaning of Ss. 2 (4) 
and 10 and are not taxable income. 

Before there can be mutuality between an Asso¬ 
ciation and its members, the services must be 
supplied by the Association to its members asBUoh 
services for which the members themselves pay 
from which payments any surplus is saving and 
not profits or gains. The nature of the services 
or the purpose of the Association is not the test. 
The nature of the Assooiatlon Is the test. If the 
Association is of the nature of a club and its 
services are solely for the benefit of Its members, 
or if not solely for the benefit of its members, the 
services for its members and the cost thereof are 
clearly separable from its services to non-members 
and the cost thereof, then there Is no profit but 
merely a surplus or saving; If no, then there is a tax¬ 
able profitorgaln. Thereis in principle no difference 
between a club which provides a marker for tennis 
on payment by the individual club members and 
a Chamber of Commerce which supplies a measurer 
of merchandise on payment by its members. Both 
are employees of the Association provided at the 
cost of and for the benefit of its members, and if 
there is a surplus or saving on the year's working 
it is not taxable profit or gain. It may be handed 
back; it may be kept for some future contingency; 
the test is whether it is the members’ money. 

CP 310 01;P3110I1 
The members of the Karachi Chamber of Com¬ 
merce provide for themselves certain facilities in 
trade such as a measurer of merchandise and pay 
for those facilities. They combine as a Chamber 
Aud provide these laoUit^ for themselves as mem¬ 


bers of that Chamber and they pay more than Is 
actually necessary for the provision of these ser¬ 
vices. Hence the measurement fees and charges 
realized by the Karachi Chamber of Commeroe 
from its members are not taxable income. They 
are not profit on trade within the meaning of 8.2 
(4) and S. 10, Income-tax Act but are savings. The 
fact that the ofl&ce of public measurer serves not 
only members of the Chamber but members of the 
public as well or that the members are inoorpo* 
rated as a Chamber under 8. 26, Companies Aot, 
does not destroy the mutual basis of the members 
dealing with the Chamber: (1912) 2KB 177, Bel, 
on \ (1926) 2KB 110, Disting. [P 809 0 2; 

P 310 0 1] 

Partabrai D. Panwani, Advooafee- 
General — for Applicant, 

D. N, O’SulUvan —« for Opponent, 
Davis J. C. — The learned Oommis- 
sioner of Income-tax for Bombay*and Sind 
has stated a case under S. 66 (2), Income- 
tax Act, and has referred to us the question 
arising in the following terms : 

Are the measurement fees and/or chargee rea¬ 
lized by the Karachi Chamber of Commerce from 
its members taxable income in view of the consti¬ 
tution of the said Chamber and/or its Memoran¬ 
dum and Articles of Association 7 

The opinion of the learned Oommissiouer 
is that sneh fees are taxable because they 
are the profits of a business or trade within 
the meaning of Ss. 2 (4) and 10, Income- 
tax Aot, and that the assessee has admitted 
this by admitting as subjeot to taxation 
the fees collected from outsiders; and there 
is in the opinion of the Oommissioner 
nothing to distingnish these fees from the 
fees collected from members of the Cham, 
her for whom the Chamber performs the 
same service of measuring and granting 
measurement, certificates on merchandise 
to be shipped from the Port of Karachi. 
The learned Commissioner relies as an 
authority principally on the case in (1926) 
9KB 110,^ distinguishing the well-known 
case in (1889) 14 A 0 381/ as being a case 
merely of payments into and drawings 
from a common fund and (1934) 18 T 0 
499® at p. 603, as being a ease of an un¬ 
incorporated as distinct from an incorpo¬ 
rated body. He also relies upon the oases 
in (1886) 2 T C 100* and (1932) 16 T 0 430.* 

1. Liverpool Corn Trade Assooiatlon, Ltd. v. 
Monks, (1996) 9KB 110=95 L J K B 619= 
184 L T 756=10 Tax Oas 449=43 TLB 898. 

2. New York Life Insaranoe Oo. v. Styles, (18B9) 

14 A 0 881=2 Tax Cia 460=69 L J Q B 291. 

3. National Association of Local Government 

Officers V. Watkins, (1934) 18 Tax Oas 499. 

4. Last V. London Assurance Sodety Ltd.,(1886) 
10 A O 438=66 L J Q B 93=63 L T 634=84 
W R 233=60 3 P 116=2 Tax Oas 100. 

6. Monioipal Mutual Insaranoe Ltd. v. HUls, 
(1933) 16 Tax Oas 430=147 L T 63=48 TLB 
801=42 la L Sep 173. 
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Por the assessee it is contended that the 
Oomnsiissioner has recognized the mutuality 
^hioh in fact exists between the Chamber 
and its constituent members or firms by 
exempting subscriptions amounting to Bs. 
13,140 and that the fact that the Chamber 
performs services for non. members does 
not destroy the mutual basis of the rela¬ 
tions between them and its members and 
that there is no difference between the 
business or trade of insurance as in (1889) 
14 A C 381^ and the business of providing 
a Clearing House or the Office of Public 
Measurer for the purpose of facilitating the 
trade of the members for which facilities 
the members pay themselves; and it matters 
not that payments are not made in lump 
sums at one time, but in proportion to the 
services rendered from time to time. The 
case of the Liverpool Corn Trade Associa. 
tion is distinguished from this case by the 
fact that in this case there are no shares 
and no shareholders and no dividends and 
reliance is placed particularly upon the 
case in (1912) 2KB 177® and (1934) 18 
T C 499® at p. 503; it is further urged that 
it makes no difference that the Chamber 
is incorporated under S. 26, Companies 
Act, and that in the two oases last named 
the associations were unincorporated be¬ 
cause even between a legal entity and its 
constituent members there may be corn- 
plete mutuality; and that where, as in this 
case, the fees for the performances rendered 
by members and non-members can be easily 
separable the complete mutuality which 
exists between the Chamber and its mem. 
bers is not destroyed. In these class of oases 
the word “mutual" is a word to conjure 
with. In (1931) 16 T C 430® Bowlatt. J. said: 

How I do not think that one oan make oases on 
this point turn upon an analysis of the word 
‘mutual,* a word that is very much abused ■ • . . . 
But for the purposes of these decisions the point is 
ae 1 have pointed out before, and I think the Soli. 
oitor*General adopted what I said, whether there 
la any profit, that is to say, whether you get more 
than this, that a certain class of people are asso. 
ciating together to put up money to aobieTe an ob. 
jeot for each other, and divide what is not wanted 
among themselves in that character, namely In 
the character of the persons who put it up. That 
Is what 1 understand Is at the bottom of it. If you 
like to call that ‘mutuality,’ well, it is a con¬ 
venient word. 

In (1927) 1 K B 33^ Rowlafcfc, J. put 
another aspect of the matter thus (p. 46) : 

6. Oarlisle and Silloth Qolf Club v. Smith, U913) 
2KB 177=81 L J K B 681, 

% Thomas v* Evans Oo. Ltd., (1927) 1 K B.83 
s96 liJKB 990==i86 L T 678=42 T LB 703 
ssll Tax Oat 790. 


The principles laid down in Style's case, (1689) 
14 AO 861,^ is that no one can make a profit outof 
himself. That Is true, but I am not sure that it does 
not confuse us in this case. It is true to say that a 
person cannot make a profit out of himself if what 
is meant is that be may provide himself with 
something at a less cost than that at which he 
could buy it, or if he does something for himself 
instead of employing some one to do it. He saves 
money in those ciroumstances, but he does not 
make a profit. But a company oan xnake a profit 
out of its members as customers, although its 
range of customers is limited to its sbarebolders. 
If a railway company makes a profit by carrying 
its shareholders, or if any other trading company 
by trading with its shareholders even if it is 
limited to trading with them, makes a profit, that 
profit belongs to the shareholders in a sense, but it 
belongs to them qua shareholders, It does not 
come back to them as purchasers or customers; it 
comes back to them as shareholders upon their 
shares. Where all that a company does, is to col¬ 
lect money from a certain number of people, it 
matters not whether they are called members of 
the company or participating policy holders, and 
apply it for the benefit of those same people, not 
as shareholders in the company but as the people 
who subscribed it, then, as I understand Slyle*s 
case,^ there is no profit. If the people were to do 
the thing for themselves there would be no profit, 
and the fact that they incorporate a legal entity to 
do it lor them makes no difference; there is still no 
profit. This is not because the entity of the com. 
pany is to be disregarded; it is because there is no 
profit, the money being simply colleoted from 
those people and banded back to them, not in the 
character of shareholders, but in the chaiaoter.ot 
those who have paid it. That, as I understand, is 
the effect of the decision in Style's case.^ 

I _ 

If, therefore, the members of the Karachi 
Chamber of Commerce provide for them, 
selves certain facilities in trade and pay for 
these facilities, then it matters not that 
they are incorporated under 8. 26, Com. 
panies Act. If they combine as a Chamber 
and provide these facilities for themselves 
as members of that Chamber and they pay 
more than is actually necessary for the 
provision oi these services, then the sur. 
plus, whether it is banded back or not, 
does not appear to me to be a profit on 
trade within the meaning of Ss. 2 (4) and 
10, Income-tax Act. It is not a profit but it 
is savings; interest on these savings would 
indeed be income liable to taxation, and 
this is not denied, but the surplus or what 
is saved is the Chamber’s own money, the 
member’s own money paid by them to 
themselves, though incorporated as a Cham, 
ber, for service to be rendered to them, 
selves by themselves though incorporated 
as a Chamber, not as customers of the 
Chamber but as members of the Chamber 
itself. There would be no difficulty, I think, 
in this interpretation of the aesessee’s ease 
but for the faot that the office of the Pab.< 
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lie Measurer serves nofc only members of 
the Chamber but members of the public as 
well. Now, does this destroy the mutual 
basis of the members dealing with the 
Chamber ? The learned Commissiouer is of 
the^ opinion that this is fatal to the asses- 
see 8 case; the assesses argues that the 
Public Measurer is first the Chamber Mea¬ 
surer; it may be that according to S. 26, 
Companies Act, they should not perform 
this service to members of the public, but 
that does not destroy the mutuality of 
these services as between the Chamber and 
its members, the value of which in fees can 
be easily ascertained and separated from 
the fees paid by outsiders. 

^ My own opinion is that in the particular 
oirounistanceB of this case this provision of 
a service to the public is not fatal to the 
asaessee s case. I do not think any impor¬ 
tance is to be attached to the fact that the 
services rendered by the Chamber to its 
members relate to business or trade. The 
nature of the services is not the test. A 
tennis or a golf club may be owned by a 
company which may have shareholders 
and may have dividends, but it neverthe¬ 
less naakes a taxable profit. The test in my 
opinion is not the purpose of the associa¬ 
tion but its nature. Is it of the nature of a 
club ? Are its services solely for the bene¬ 
fit of its members, or, if not solely for the 
benefit of its members, are the services for 
its members and the cost thereof clearly 
separable from its services to non.members 
and the costs thereof? If yes, then there is 
no profit but merely a surplus or saving: 
if no, then there is a taxable profit or gain. 
There is in principle no difference between 
a club which provides a marker for tennis 
on payment by the individual club mem¬ 
bers and a Chamber of Commerce which 
supplies a measurer of merchandise on pay. 
ment by its members. Both are employees 
of the Association provided at the cost of 
and for the benefit of its members, and if 
there is a surplus or saving on the year’s 
working it is not taxable profit or gain. It 
may be handed back; it may be kept for 
some future contingency; the test is whe¬ 
ther it is the members’ money. 

In (1927) 1 KB 33^ there was a reserve 
fund of £200,000. Turning to the facta of 
this case, there can be no doubt that the 
Karachi Chamber of Commerce and its 
members are one and the same. It is true 
that under Seo.^ 26, Companies Act, the 
Chamber is an incorporated body, a legal 
entity, but it is made up of its members. 


Under Art. 1 of the Articles of Association 
the 'Chamber' means the Karachi Chamber 
of Commerce incorporated under Sec. 26, 
Companies Act, and 'Member' means a mem¬ 
ber of the Chamber. Its purpose as set out 
in its Memorandum of Association is to 
encourage the trade, commerce and manu¬ 
factures of India and the interests of persona 
engaged therein and in particular of Sind. 
The Association however is not a philan¬ 
thropic association but an association of 
businessmen; its primary purpose is clearly 
to advance and protect the business in- 
terests of its own members and to provide 
buildings, organizations and services for 
that purpose. No bonus or dividend is to be 
paid and on the dissolution of the Associa¬ 
tion the property is not then to come back 
to the members, but it is to go to other 
institutions with like objects. There is 
nothing in all this incompatible with the 
assessee’s case that here is a Chamber or 
Association, or even it may be called a club 
of businessmen associated together, for the 
purpose of furthering and protecting their 
own interests. Hence, presumably, the 
Commissioner’s exemption of subscriptions 
amounting to over Bs. 13,000 from taxa¬ 
tion, but these the Commissioner finds are 
from members only. 

The hulk of the income of the Chamber, 
however, a sum of Bs. 40,573, comes from 
Measurement Fees which the Commis. 
sioner finds as to 29 per cent, and which fact 
is admitted by the assessee, comes from 
outsiders and therefore is, in his opinion, as 
to the whole liable to taxation. It is per. 
haps unfortunate that the Chamber have 
given their office of measurer the title of 
Public Measurer. Under bye.Iaw No. 13 a 
Public Measurer is to be appointed under 
the authority of the Chamber to measure 
all merchandise, freight on which is ordi- 
narily payable on measurement. Such 
measurement shall be taken 
II. No measurements shall be good except such 
as are taken by a Chamber Measurer, and with 
instruments bearing the stamp of the Chamber of 
Commerce. 

• • • • 

VIII. Certificates of measurement shall be Issued 
to shipper and/or to ship agents in snoh form and 
in such manner as the Committee for the timn 
being shall, from time to time, approve. 

IX. A fee, the amount of which shall in no case 
exceed one anna per bale, case or package, but 
which may be regulated by the Chamberfromtime 
to time, ehall be levied on all merchandise measured 
by the Public Measurer, 

X. No merchandise shall be measured without 
the production of the Custom House Pass or a 
requisition in writing by the Exporter which must 
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detail name of shippers, name of vessel, number 
and marks of bales, case or paokagea, and destina¬ 
tion and bearing the endorsement of the Measare- 
ment Fee Olerk to the efieot that the fee has been 
paid. Members of the Chamber shall be permitted 
to run a monthly account provided they give an 
4 iadertaking in writing to pay such monthly 
accounts on presentation. ^ ^ 

XIV. The Measurer shall give a certificate of 
measurement and furnish the Shipper with a copy 
thereof. The certificate shall state : Name of 
shipper, name of vessel, number and marks of 
bales, oases or packages, destination, dimensions, 
date, time and place of measurement. 

* ♦ * * 

XVI. In cases of import cargo for which measure- 

ment is required it shall be Incumbent upon the 
party requiring such measurement to advise the 
Public Measurer when the cargo is ready for 
measurement, to send a representative, with traiw- 
port for the Measurer and the callipers, to the 
Public Measurer’s office, and actually to conduct 
the Measurer to the place where the cargo awaiting 

measurement lies. 

• • • • 

XVIII. The salaries of the Measurers and all 
other expenses connected with this scheme of 
measurement shall be paid by the Chamber from 
the Pee Fund raised under these rules. 

XIX. All matters pertaining to measurements, as 
defined above inoludlug the appointment of the 
Measurer, the fixing of fees, the payment of the 
eame, and the doing of all things necessary for a 
proper and economical working of the scheme, 
shall be placed in the charge of the Committee of 
the Chamber. 

Under bye-law No. 14 — Buies for the 
weighcaeDt of bag cargo and drawing 

^^^^The* Chamber Measurer, if requited, shall 
weigh bag cargo and other goods and issue oertlfi- 
aates of such weights, all labour and other expenses 
La connexion with such welghment to be borne by 
the applicant. The charge for weighing 3 pec cent, 
•of bags to be Rs. 80 for each thousand tons or part 
thereof and such samples shall be sealed with the 
Ohamber seal. 

Now, the learned Commissioner relies by 
analogy on the case of a railway whose 
pro&ts are nonetheless profits and taxable 
as snob because they come in part from 
«hare-hoIdera, and, indeed, if it were clear 
-that the members of the Ohamber had re¬ 
course to the Public Measurer on precisely 
the same footing as members of the public, 
1 should find that the Ohamber were giving 
to their members services similar to those 
-BUpplisd by a railway company to its 
ticket-holders who are also share-holders, 
for it appears to me that before there can 
be mutuality between an association and its 
members, the services must be supplied by 
the Association to its members as such, 
services for which the members themselves 
pay, from which payments any surplus is 
saving and not profits or gains. But looking 
to the realities of the case before us, it 


appears to me impossible to hold that 
members of the Chamber do not have re¬ 
course to the Public Measurer, despite his 
name, as members of the Association,^ hav¬ 
ing recourse to an officer of the Association 
for whom they themselves pay. If members, 
instead of paying for each act of measure¬ 
ment paid an extra subscription of, say, 
Es. 100 each, irrespective of the services 
rendered to each particular member, it 
appears to me it would be difficult to say 
that their subscriptions were not exempt 
from taxation. It matters little, I think, 
that such payments are not made in a lump 
sum in advance and are proportionate to 
the services rendered. If the Ohamber had 
kept two measurers, one for its members 
supported by the members’ subscriptions, 
and one for the public, it would not have 
been difficult bo show that the members’ 
subscriptions which paid for the Members' 
Measurer as distinct from the Public Mea¬ 
surer, were exempt from taxation^ it makes 
in practice, I think, no difference if the pay¬ 
ments for the service of the measurers ren¬ 
dered to members and to non-members can 
be separated in the accounts. Though in 
Buie 1 of bye-law 13 the somewhat grandi- 
loquent title of "Public Measurer” is used, 
in R. 2 the more homely and private title 
of Chamber Measurer is used. Primarily, I 
think the Measurer is a Ohamber Measurer; 
but for the Chamber and its members there 
would be no Measurer. The great bulk of 
the work done is done for the members, 
and I can see in essence no difference be¬ 
tween this case and the case in (1912) 2 
K B 177.® I think therefore the answer to 
the question referred to us should be in the 
negative. The assesses is entitled to his costs 
including the fee of Rs. 100. 

Tyabji J.— I concur. 

d.S./b.K. Answer in negative* 


A. L R. 1939 Sind 811 

Davis J. 0. 

In re Muhammad Alam Md. Ibrahim, 

Misc. Appln. Noa. 19 and 20 of 1939 1 
Decided on 22ad May 1939. 

(a) Mahomedan Law —• Converiion —Minor 
girl below 18 but above 15, i. e. age of mino¬ 
rity under Mahomedan law, can^ become 
validly converted to Mahomedaniim if ihe has 
done fo willingly and with understanding. 

If a girl willingly and with anderstanoing 
embraces the Mahomedan religion, the fact 
that she was under 18 years of age would not in¬ 
validate the conversion and make bee subsequent 
marriage void, if all the necessary formalities at 
the conversion and the subsequent nlkah bad 
been faithfully observed, because a minor girl 
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above 15 years, i, e., the age of minority under 
the Mahomedan law, can be validly converted to 
the Mahomedan religion if in addition to a mere 
repetition of the words of faith she has under* 
stood their meaning. The Court is not concerned 
to inquire into the motive or sincerity of religious 
belief or observance. [P 313 0 1; P 314 0 2] 

(b) Minor—Guardian—Minor under 18 years 
but old enough to understand nature of his or 
her acts can change his or her religion in spite 
of father’s power of general control over 
education — Custody of minor will be deter¬ 
mined according to welfare and interest of 
minor'—Father does not lose right of custody 
even if he or child changes religion. 

A minor, provided be or she is old enough to 
understand the nature of his or her acts, though 
under 18 years of age, is able in spite of the 
lather’s power of general control over his or her 
education, religious and otherwise, to change his 
or her religion. But in this, as in all other mat¬ 
ters under the Guardians and WardsAct.theCourt 
in deciding who shall have the custody of the 
minor will consider first the welfare and interest 
of the minor and in so doing the Court can set 
aside her own preferences in her own interest and 
for her good ; 9 Mad 391, Bel. on. [P 313 0 2; 

P 3U C 1; P 816 0 2] 

Further, a father does not lose the right of cus¬ 
tody of his minor child if be becomes converted 
to another religion or if bis child becomes so con¬ 
verted : 25 Cal S81; AIR 1917 Sind 76 and 
AIR 1918 Sind 32, Bel. on. [P 813 0 2] 

Syed Md, Aslam —for Muhammad Alam. 

F. S. Shahani and Dlngomal Narainsing 
— for Ramchand Kundanmal. 

Order. — This is an application made 
under Ss. 7 and 10, Guardians and Wards 
Act, subsequently amended to S. 25 of the 
Act, by one Muhammad Alam, aged 22, 
son of the late Khan Bahadur Muhammad 
Ibrahim Khan, for the custody of his minor 
wife, the daughter of one Bamchand Kun¬ 
danmal, on the ground that the minor was 
converted with her free consent to the 
Mahomedan religion on 8bh May 1939, 
and thereafter married to him according to 
Mahomedan law. The applicant describes 
himself in his application as an educated 
young man of a highly respectable family 
of Sind ; his father was Prime Minister of 
Khairpur State and his uncle held the 
same office. The application is opposed by 
the father of the minor girl. 

So far as the question of the age of the 
girl is concerned, it would appear from the 
evidence that this business was intended 
to proceed on the basis that the girl was 
over 18 years of age, when she would 
not be a minor under the Guardians and 
Wards Act. She herself says in her evi¬ 
dence that she is over 18 years of age, 
baaing her age among other things upon 
the opinion of a Dr. Draper who was not 
called as a witness and whose opinion, if it 


was to the effect that the girl was over IS- 
years of age, was wrong. The applicant has 
produced copies of the entries in the Birth 
and Vaccination Begisters of the Karachi 
Municipality, which were admitted by the 
opponent, which show quite clearly that 
the girl was born on let October 1922. The- 
birth certiheate gives no name but the- 
vaccination certificate refers to the birth 
certificate and shows the name of the girb 
as Mohni. At one time it was sought to be- 
shown on behalf of the opponent that th^ 
girl was not the eldest of the family and 
that an elder sister had died, but copies of 
extracts from the birth and vaccination 
registers show that this sister, Haidevl by 
name, was born on 23rd January 1924; 
ultimately the age of the girl was not dis- 
puted, and it is clear she will be 17 years 
of age on 1st October next. She is there, 
fore over 16 years of age, though under 
18 years of age, the material age under the - 
Guardians and Wards Act, and her entice¬ 
ment from her father's house is therefore: 
no criminal offence, however great the 
moral wrong. Indeed, the applicant and 
bis associates appear more concerned with 
the provisions of the criminal law, as they 
well may be, than with the wrong done 
either to the father of the girl or the girl 
herself. The applicant himself admits that- 
he was concerned about her age because of 
the fear of a criminal prosecution. Ona 
Abdul Khalik, a Municipal Councillor, who- 
acted as the Pldar-Vakil at the marriaga 
ceremony, says that he was solely con. 
cerned to know if the girl was below or 
above 16 years of age. 

This case, in my opinion, shows the urgent 
need of the amendment of Ss. 361 and 366^. 
I. P. G., and other relevant Sections relating^. 
to the protection of minor girls—the age 
under S. 366. A is already 18 years,—so as 
to raise the age under the criminal law to - 
the age under the Guardians and Wards- 
Act: and one of the most unpleasant fea.- 
tures of this case is the manner in which 
the applicant interfered and continued to 
interfere with the minor girl when she was- 
under 16 years of age, for, on the admission 
of both the applicant and the minor girl, they 
knew each other for two years. It is not 
reasonable to suppose that the first ad¬ 
vances were made by a schoolgirl undep 
15 years of age. But be that as it may, as 
the law now stands, it is not a orimiuah 
offence to take a minor over 16 years of agiS' 
out of the custody of her lawful guardian^, 
and the applicant appears to have acted 
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(bis matter on legal advioe. The girl 
Mohinibai is therefore under 18 years of 
age and a minor under the Guardians and 
Wards Act. She was a Hindu when on 8th 
May she met the applicant by appoint¬ 
ment, and was taken to the house of his 
legal adviser, Mr. Aslam. 

It is suggested that the applicant yielded 
to the girl's entreaties who threatened 
suLoide, and a letter dated 7th May from 
the girl is upon the record, but the girl 
was not unhappy at home. She says that 
she was sorry to leave her brother and 
sister and her grandmother. It is true her 
lather has married again on the death of 
the girl’s mother and that his business 
keeps him for the greater part , of the year 
at Quetta, but this is not a case of a harsh 
step-mother. The girl admits that on her 
visits to Quetta she had a happy time. The 
only reason that she does not want to 
return to her house is, as she says, her 
love for the applicant. A more appropriate 
word would, in the circumstances of this 
case, be “infatuation," to which there is 
little doubt, the applicant's supposed 
wealth, his motor-cars, the supposed trip 
to England, even the mythical aeroplane, 
materially contributed. The girl, in some 
ways intelligent, appears in others to be 
unusually simple and immature. Neverthe¬ 
less, if she willingly and with understand- 
ing embraced the Mahomedan religion, 
I do not think the fact that she was under 
18 years of age would invalidate the con¬ 
version and make her subsequent marriage 
void. Even the learned advocate for the 
opponent could not contend that all the 
necessary formalities at the conversion and 
the subsequent nikah had not been faith¬ 
fully observed. 

From Mr. Aslam’s house on the morning 
of 8th May, the girl was taken to Dr. Dra- 
per's house. Dr. Draper was not called as a 
witness and for that, 1 do not doubt, the 
applicant’s legal adviser had good reasoQ. 
From Dr. Draper’s house, the girl, after 
2^.ray examination, was taken to a Mr. 
Bashir’s bungalow near Adam Bead where 
the ceremonies of conversion and nikah 
were performed. A Mulla named Nur Mu¬ 
hammad attached to the Kasai JumaMusjid 
];>erformed both the conversion and nikah 
oeremonies. There is no reason to suppose 
(het he did not know and comply with the 
necessary forms. He got the minor girl to 
reeite the kaJma after ascertaining her 
willingness to be converted; he explained 
io her that she was thereafter to order her 
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life according to one God and the Islamic 
law. Witnesses were present and they also 
asked the girl if she was willing and she 
replied she was. He then performed the 
nikah ceremony and Abdul Khalik took the 
place of the Pidar vakil, and there were 
two witnesses Moulvi Sannauliah and 
Master Kalander Khan; and both Sanna. 
uUah and Abdul Khalik gave evidence 
corroborating the evidence of the Mullah 
and I see no reason whatever to doubt the 
truth of their evidence in this matter. 

Mr. Shahani for the opponent however 
contends that all this was in vain because 
the girl was not 18 years of age, and that 
until she was 18 years of age her father, 
and he alone, could decide the question of 
her religious faith. It is true that the Guar¬ 
dians and Wards Act now consolidates the 
law relating to minors in British India. 
This Act in certain matters refers speoih- 
oally to the personal law of the minors, for 
instance, S. 17 (l), but its provisions apply 
to all minors generally. So far as it goes 
however it applies to Hindus and Mussal- 
mans alike as does the penal law, and the 
Mahomedan law no more overrides the 
Guardians and Wards Act than it does the 
penal law. It does not appear however that 
a minor, old enough to understand the 
nature of his or her acts, cannot change bis 
or her religion merely because under the 
Guardians and Wards Act the father is the 
natural guardian of the minor until ha or 
she is 18 years of age and has a right to 
control the minor’s upbringing in matters 
of religion as in other matters. The case 
law seems to contemplate a change of reli. 
gion by a minor; it is a matter of oonsoi- 
once, a matter in which a minor may, in 
certain circumstances, be deemed sui juris 
before the legal age of majority is attained, 
but in this, as in all other matters under 
the Guardians and Wards Act, the Court in 
deciding who shall have the custody of the 
minor will consider first the welfare and 
interest of the minor: see Mulla’s Hindu 
law, (8bh Edn., para. 527, p. 668); 9 Mad 
391.^ Farther, a father does not lose the 
right of custody of bis minor child if he 
becomes converted to another religion or if 
his child becomes so converted: 25 Oal 881,^ 

11 8 L R 17* and 12 8 L R U* The Courts 

1 . Reade t. Krishna, (1866) 9 Mad 891. 

2. Mokoond Lai Singh t. Nobodip Ohaoder 
Singha, (1893) 25 Gal 881=:2 C W N 879. 
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do not prefer one religion to another. It 
wonld therefore appear, that a minor pro¬ 
vided he or ahe is old enough to understand 
the nature of hU or her acts, though under 
18 years of age, is able in spite of the 
father’s power of general control over his 
or her education, religious and otherwise, 
to change his or her religion. I will not 
say that in this matter the minor must 
be shown to be able to exercise an intelli- 
gent preference because religion is more a 
matter of faith than of reason. But it must 
be shown that he or she understood the 
nature of his or her acts and his or her 
profession of faith. Religion is a matter of 
conscience, a matter personal to a minor of 
age to understand. Mr. Shahani has been 
unable to show me any precise authority to 
the contrary. 

The Question then arises whether, in this 
case, the minor has become converted to 
Islam according to Islamic law, knowing 
and understanding the nature of her act. 
Mr. Aslam’s first contention was that a 
mere repetition of the kalma was sufficient 
for the purpose of conversion, and it is to 
be remarked that the commentaries on 
Mahomedan law to which I have been re. 
ferred are silent on the question as to the 
age at which, for instance, a minor girl may 
become properly converted to Islam, and 
whether an understanding of the words 
besides their mere repetition is necessary to 
constitute conversion. In Syed Ameer All’s 
"Mahomedan Law", Vol. 2, Edn. 5, p. 22, 
occurs the following passage : 

Any person who professes the religion of Islam, 
in other words, accepts the unity of Qod and the 
prophetic character of Mohammad is a Moslem 
and id subject to the Musalman law. So long as 
the individual pronounces the Kalma or Taubid 
(i, e. confession of unity) the Credo of Islam, it is 
not necessary for him or her to observe any of the 
rites and ceremonies, or to believe in particular 
doctrines which imply iman or belief. 

In Mulla’s "Mahomedan Law", Oh. 2, 
p. 16, Edn. 11 occurs the following passage: 

14. Who is a Mahomedan^ Any person who 
professes the Mahomedan religion, that is, ac* 
knowledges (1) that there is but one God, and (2) 
that Mahomed is bis prophet, is a Mahomedan. 
Such a person may be a Mahomedan by birth or 
he may be a Mahomedan by conversion. It is not 
necessary that he should observe any particular 
rites or ceremonies, or be an orthodox believer In 
that religion; no Court can test or gauge the sin* 
oerity of religious belief. 

See also 45 Mad 986® at page 1001. 

Both these learned authors are silent on 
the age at which a person may become 

5. Narantakath Avullah v. Parakkal Mammu, 
(1923) 10 AIR Mad 171=71 I 0 65=24 CtLJ 
17=43 M L J 663=45 Mad 986. 


converted to Muhammadanism. Mr. Aslam 
suggests that as according to Mahomedan 
law a girl becomes a major at fifteen or 
before if she has attained puberty and can 
give her hand in marriage so at that same 
age she can become converted. Eurther, 
neither of these learned authors say it is 
necessary for the person making the profes. 
sion of faith to understand it; but it is be- 
cause I was of the opinion that a mere 
repetition of the words or faith without 
understanding their meaning cannot effect 
conversion in the case of a minor, at least, 
that I recalled the girl so as to satisfy my. 
self that she understood the meahingoftha 
words of the new faith she professed. She 
was not a good witness from the point of 
view of those who had converted her, and 
my first impression was that she had 
merely repeated as an automaton, words 
recited to her. Though she stated in her 
evidence that she did understand by the 
ceremony of conversion that she was leav¬ 
ing her old religion of Hinduism and ac¬ 
cepting the religion of Islam, and she was 
willing to do this and understood what she 
was doing, yet when she was asked if she 
knew whom Mahomedans worshipped she 
said she did not; and when recalled and 
asked if she knew the essentials of the 
Mahomedan religion, what they believed, 

she said she did not. 

Her subsequent answers, however, satis¬ 
fied me that she knew she was professing 
a belief in the unity of God against the 
plurality, or supposed plurality of Gods in 
the Hindu pantheon, and in Muhammad 
as the Prophet of God, though she could 
not repeat the Arabic words of the Kalma. 
And I am satisfied that when she said she 
did not know the essentials of the Maho- 
medan religion she was thinking in terms 
of some religious exposition. A convert 
cannot be expected to speak in the terms 
of theological discussion. It is true that she 
showed by her answers in some ways a 
strange immaturity or childishness of 
mind as when she said Hindu girls did not 
wear burqas and Mahomedan girls didi 
that Hindu girls went about freely and 
Mahomedan girls did not, yet this childish¬ 
ness did not, in my opinion, prevent an 
understanding of what she said and pro¬ 
fessed and a desire, however motived, to 
do so. The Court is not oonoerned to inquire 
into the motive or sincerity of religious 
belief or observance. I must hold, therefore, 
that the minor girl above the age of mino¬ 
rity under Mahomedan law was validly 
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converted to the Mahomedan religion and 
that the nikah 77hioh followed was between 
Mahomedans and was validly performed. 

The question then remains as to whe¬ 
ther the applioant is entitled to the custody 
of his wife under Sec. 26, Guardians and 
Wards Act, and in order that he should 
not be so entitled, he must be found to be 
unfit under 8. 19 of the Act. I have also to 
read S. 19 with 8. 17, of the Act, for the 
welfare of the minor is the governing prin. 
•oiple in oases under this Act. There is not 
the least doubt in my mind that the appli. 
oant is quite unfit to be guardian of this 
minor girl. Far from being fit to be her 
•guardian, my opinion is that he needs a de 
facto guardian himself, for rarely do I re- 
member a case where I was so impressed 
by the utter irresponsibility of a young 
man than I have been in the case of this 
applioant. 

He describes himself in answer to his 
advocate’s question as a landlord and 
■zamindar." 8 o far as he is a landlord, he 
has sold his share in his family house to 
one*: 0 ^ his brothers for Bs. 2000 and he 
equandered this on a month’s visit to 
Bombay. 8 o far as he is a zamindar, he 
has not even known the income of his landSt 
is dependent upon what his brother sends 
him and wastes his time making a nuisance 
of himself to the daughters of the decent 
residents of the locality where he was car- 
-rying on his intrigue with this young girl. 
He knowingly deceived his brother Muham¬ 
mad Aslam who did his best to shield him 
in this very matter of his marriage assur¬ 
ing him that the girl was a major when he 
vrell knew that she was not. In my opinion 
he knowingly stated to the Court what 
V 7 a 8 false. When asked whether he had not 
been called by any police officer in con¬ 
nexion with complaints about his conduct 
in molesting young women or girls, he said 
that he had not. On this point I prefer the 
■evidence of the Sub-Inspector, Hardasmal 
to the evidence of this son of the late Vazir 
'of Khairpur State, and though the evidence 
of those witnesses who speak to the public 
nuisance this applioant and his companions 
eaused is in part hearsay evidence, yet 
there is no doubt that residents of the 
locality where this young girl lived went 
in deputation to the Deputy Superinten¬ 
dent of Police, Mir Maqbul Khan, to com¬ 
plain about the conduct of this applicant 
and his companions. One witness, Nand 
Kishore, whom I believe, states that he was 
Assaulted and hurt by this applicant and his 


companions when he protested against the 
annoyance caused to young girls in which 
the applicant and his companions found 
their amusement, while one Mr. Tolaram 
Bamdas had to send his daughters to school 
either by car or with a peon because of the 
fear, annoyance and molestation of young 
girls in this locality for which the misoon- 
duct of the applicant and bis companions 
was responsible. It appears a matter of 
regret that in a city of the size of Karachi 
the authorities could do nothing really 
effective to save the young daughters of 
decent citizens from molestation and annoy¬ 
ance of this kind. Mr. Hardasmal said 
that they had not one uniformed policeman 
to spare for this beat, and if that is so, then 
it would appear the police staff is under¬ 
manned. The Deputy Superintendent of 
Police, Mir Maqbul Khan, could do nothing 
really effective to abate this unmitigated 
nuisance. It appears however the bounden 
doty of the authorities to take some more 
effective action in the future than in the 
past to deal with undesirable characters 
such as the applicant. 

But these incidents merely illustrate the 
worthless and irresponsible attitude of the 
applioant towards life. He does no work; 
he earns nothing; he saves nothing; he is a 
spendthrift; he is, in my opinion, at pre- 
sent at least, a wastreal and a ne'er-do- 
well, and utterly unfit to be the guardian 
of the minor girl with whom he first inter¬ 
fered when she was under fifteen years of 
age and whom he has married under cir¬ 
cumstances which all decent people, of 
whatever caste or creed, must condemn. 
She appears by no means robust or strong, 
and it is, in my opinion, contrary, and 
indeed, most inimical to her welfare that 
she should be banded over to the applicant 
as his wife. She should be at school as are 
other girls of her age and class in her com¬ 
munity. Her own preferences in this mat. 
ter must be set aside in her own interests 
and for her good. 1 therefore reject this 
application with costs. 

d.s./b.e. Application rejected* 


A. I. R. 1939 Sind 815 
Davis J. 0. and Lobo J. 

Mangalmal Aganmal and another 
— Defendants 18 and 19 —Appellants. 

V. 

Haji Muhammad Usif Bhoro and 
others — Bespondents. 

Second Appeal No. 20 of 1936, Decided 
on 23rd December 1938. 


&. 1. R. 


Mangalmal V. Haji MUHAMMADYDaviS /. Oj 


316 Sind 

(a) Cofharers — Difference between co- 
ownership of Mabomedans and joint ownership 
of joint Hindu family explained. 

There ia a difference between the co-ownership 
of Mabomedans and the joint ownership of a joint 
Hindu family, for, while in a joint Hindu family 
all the coparceners have a share in the whole pro¬ 
perty, among Mabomedans who inherit as heirs, 
each one has a specific share. [P 316 0 2] 

(b) Adverse Possession — Cosharers — Essen¬ 
tials stated. 

To constitute a title by adverse possession in 
one oo'owner as against another, there must be 
ouster or ezclusion ; there must be a disclaimer 
by the one of the other's title by open assertion of 
a hostile title. It is not sufficient to show acts of 
possession ; the possession required must be ade¬ 
quate in continuity or publicity and in extent to 
show that it is possession adverse to the com¬ 
petitor ■. A I B 1921 Sind 177, Bel. on. 

[P 317 0 1] 

(c) Partition — Allotment — Alienees of co¬ 
owners should get, as far as possible, what their 
vendors sold or purported to sell to them — 
Estate not large enough for alienees to get from 
their vendors* share all they purported to sell 
to them — Same piece of land not sold twice 
over — Principle of priority of hrst purchaser 
over subsequent purchaser does not apply. 

In a partition suit if what the co-owners sold or 
purported to have sold can be allotted to their 
alienees on partition, it should be so allotted so 
that the alienees on partition can get from their 
vendors what they sold or purported to sell to 
them : AIR 1939 Bom 40, Bel. on.' [F 317 C 2] 

The principle that the alienees under the first 
sale have priority with respect to the lands sold or 
purported to be sold to them over subsequent pur* 
chasers will have no application if the estate is 
not large enough for the alienees to get from their 
vendors’ share all they purported to sell to them 
and if the vendors have not sold the same piece of 
land twice over i A I B 1920 All 253. Bel. on. 

[P 817 0 2 ; P 818 0 1] 

SrikriBhindas H. Lulla— for Appellants. 

Hukumatrai M. Eidnani — 

for Respondents. 

Davis J. C.—This is an appeal from the 
judgment of the District Judge of Larkana 
in which he modified the decree of the 
Subordinate Judge of Mehar. The Subordi. 
Bate Judge in a suit for partition between 
Mabomedans, the heirs of one Khuda 
Baksb, who died some thirty years ago, 
dismissed the plaintiffs’ suit against defen. 
dants 18 and 19, alienees of two of the 
joint owners Hamid and Musa, sons of 
Khuda Baksh, finding that the claim against 
them was time-barred, they having been 
for more than twelve years in adverse 
possession of the land not only against 
their vendors but against their sisters, the 
daughters of Khuda Baksb, through one of 
whom Amnat, as son and husband, the 
plaintiffs olaimed. But the District Judge 
was of a different opinion bolding that as 


against the female heirs and against th» 
plaintiffs who claimed through them adv6r8e< 
possession was not proved and this question 
of adverse possession and the equities to 
be considered in the partition of the pro. 
party are the only questions argued beforo 
us in appeal. 

Now, so far as the question of adverse* 
possession is concerned, it appears that in 
1917 the two brothers Musa and Hamid 
sold not only their own share in the com. 
mon property to defendants 18 and 19, but 
they sold the shares of their sisters also,. 
They sold twelve.annas in the rupee of 
Survey Noa. 274, 275, 255 and 276, and 
four-annas in the rupee of 273 and 277. 
The alienees, defendants 18 and 19, can 
only have perfected their title against the* 
shares of the sisters or the sisters’ heirs if 
they can show a possession on their part 
having all the necessary attributes of ad. 
verse possession. The learned Subordinate* 
Judge appears to be of the opinion that 
mere possession by strangers who become 
co-owners by a sale from some of the oo. 
owners was necessarily adverse possession, 
against the rest, but there is a difference 
between the co-ownership of Mabomedans 
and the joint ownership of a joint Hindu 
family for while in a joint Hindu family all 
the co-paroeners have a share in the whole: 
property, among Mabomedans who inherit 
as these sons and daughters did, as heirs, 
each one has a specific share. Therefore 
the ruling to which Mr. Lulla with his 
usual diligence has referred us relating to 
Hindus or Sikhs or Buddhists affords us no 
true guidance. Mr. Lulla however relies on 
1 SLB 133^ at p. 134 and particularly tho 
passage : 

Now, the Court will not presume and wiU 
refuse to believe, without very clear proof, that 
when the sons of a Mahomedan pardanashin lady 
lease or mortgage family lauds, they do so ad¬ 
versely to her, that is, in fraud of her rights, or 
with the intention to defeat them. The natural 
presumption is that they deal with the lands aa 
managers or agents for her as well as for them¬ 
selves. We must therefore date the commencement 
of the defendants* adverse possession from the date- , 
of the sale to their father. 

We do not think that the learned Judge 
there laid down any general principle of 
law. It is, in our opinion, merely an ex¬ 
pression of his opinion that in certain oir. 
cumstanoes the sons of pardanashin lady 
who leased or mortgaged family lands did 
so as her agents. That case however dealt 
not, as here, with sale, but with ordinary 

1. Dhnmoomal Ohandiram y. Mt. Eaim Ehatu* 
(1907) 1 S L B 133. 
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aobs of macagement. Even so, we thick it 
well that this laling be kept to its own 
partionlar facts for we ourselves thick that 
the Court should be alert to protect the 
interests of pardanashin womeo, cut off 
from the world, and should rely more upon 
facts than upon presumptions. To cocsti. 
tute a title by adverse possession in one 
oo.owner as against another, there must be 
ouster or exclusion; there must be a dis. 
olaimer by the one of the other’s title by 
open assertion of a hostile title. It is not 
sufficient to show acts of possession; the 
possession required must be adequate in 
continuity or publicity and in extent to 
show that it is possession adverse to the 
competitor: 16 S L B 25.® Mr. Lulla argued 
that the District Judge is wrong when he 
said that there must be adverse possession 
to the knowledge of the true owner, but in 
the case he referred, 66 M L J 134® at 
p. 137, their Lordships of the Privy Council 
said ; 

As to what constitutes adverse possession, a sub¬ 
ject which formed the topic of some discussion, in 
the case, their Lordships adopt the language of 
Lord Robertson in delivering the judgment of the 
Board in 27 I A 136 at p. 140=27 Oal 943,* where 
his Lordship said that ‘the possession ^ required 
must be adequate in continuity, in publicity and 
in extent to show that it is possession adverse to 
the competitor.' The classical requirement is that 
the possession should be nec vi nec clam nec pre- 
oarto. Mr. Dunne for the Grown appeared to 
■desiderate that the adverse possession should be 
shown to have been brought to the knowledge of 
"the Grown, but in their Lordships’ opinion there 
4s BO authority for this requirement. It is suffi- 
-oient that the possession be overt and without any 
attempt at concealment or that the person against 
whom time is running ought, if he exercises due 
-vigilance, to be aware of what is happening. If the 
rights of the Grown have been openly usurped it 
oannot be heard to plead that the fact was not 
brought to its notice. 

But there is a great differeoce between 
the opportunities of knowledge of the Crown 
with its officers in every district and in 
every village and of pardanashin women 
behind the purdah. Their Lordships say, it 
is not necessary to show that adverse pos. 
eession was brought to the knowledge of 
the Grown. It is sufficient that the posses, 
eion be adverse and without any attempt 
at concealment so that the person against 
whom time is rnnning ought, if he exercised 

3. Mfc. Bhagbharl v. Mt. Ehatun, (1921) 8 A I B 

Sind 177=80 10 118=16 S L B 26. 

6 . Secretary of State ▼. Debendra Lai, (1984) 21 
A1 B P 0 23=147 1 0 646=61 I A 78 = 61 
Oal 262=66 M L 7 184 (P 0). 

4 . Badhamoni DebH.Oollector of Khulna, (1900) 
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due vigilance, to be aware of what is hap¬ 
pening. In this case, the pardanashin ladies 
did, so far as they could, exercise due dili. 
geuoe but they did not know what was 
happening. The learned District Judge held 
that Amnat, the sister through whom the 
plaintiffs claimed, lived jointly with her 
brothers and shared the produce of the 
lands. He finds the Banias, defendants 18 
and 19, did not prove they were exclusively 
enjoying produce. On the contrary, the 
evidence showed that Mt. Amnat lived with 
Hamid and Muso and enjoyed the produce 
even after her marriage with Usif and that 
after her death he enjoyed her share. It is 
not suggested that the Judge was not on 
the evidence able to find these facts and in 
second appeal we will not disturb the find, 
ings on facts; therefore, from the facta no 
legal inference of adverse possession can be 
drawn in favour of the Banias, Mangalmal 
defendant 18, and Hundomal, defendant 19, 
and the District Judge’s judgment on this 
question must be upheld. 

On the question of equities in the parti, 
tion of the property, Mr. Lulla argues that 
if what Muso and Hamid sold or purported 
to have sold can be allotted to their alienees 
on partition, it should be so allotted so 
that the alienees can get from Muso and 
Hamid what Muso and Hamid sold or pur. 
ported to sell to them. He relies on 40 
Bom L B 1205.® To this equitable appli¬ 
cation of S. 41, T. P. Act, we can see no 
objection. But Mr. Lulla goes further. Ha 
says that there were several sales and that 
his clients, the alienees under the first sale| 
of 1917, have priority with respect to the 
lands sold or purported to be sold to them 
over subsequent purchasers. He relies on 
28 Bom 201.® In this case however, it is 
clear that all the purchasers in the subse¬ 
quent sales which the Court could have 
recognized, and these are seven in all, the 
alleged oral sale being excluded, will have 
to make some contribution, will have to 
give up some proportion of their supposed 
purchases because the estate is not large 
enough for the alienees of Hamid and Muso 
to get from Hamid and Muso’s share all 
Hamid and Moso purported to sell them. 
Nor does it appear that Hamid and Mnso 
sold the same piece of land twice over, so 
there will be no conflicting claims and no 

6 . Gemalsiogji EbumaDeingjl v. Bal Fatl, (1939) 
26 AI B Bom 40=179 1 0 731=40 Bom L B 
1205. 

6 . Narayan Babaj! v. Nathajl Dnrgajl, (1904) 28 
Bom 201=5 Bom L B 946. 
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iquestioD of priority to the same piece of 
lland: see 42 All 336^ at p. 341. We think 
the equitable position will be made sufi6i. 
ciently clear to the revenue authorities who 
are carrying out the actual partition if we 
modify lines 364 to 374 in the judgment of 
the District Judge as follows : 

“The shares of Hamid, Muso, Karimat 
and Bahmat would go to the purchasers and 
the purchasers will contribute equally if 
they have taken anything in excess of the 
shares of the vendors. The purchasers will, 
as far as possible, be kept in possession of 
the property sold or purported to have been 
sold to them to the extent of the shares of 
the vendors in the whole estate if this can 
be done, and without prejudice to any of 
the co-owners. The partition should be 
made according to these directions by the 
revenue authorities." 

We must therefore confirm the judgment 
of the District Judge with this variation 
and dismiss the appeal with costs. There 
are cross.objections by the plaintiff.respon. 
dents on the order of costs in the lower 
Appellate Court, the order being that each 
party should bear his own costs, and as 
this order was passed in a partition suit, 
we think it is a proper order, and the 
cross.objections are dismissed with costs 
accordingly. 

d.s./r.k. Appeal dismissed, 

7. Din Dayal v. Gur 8aran Lai, (1920) 7 A I B 
All 263=59 10 67=42 All 336=18 A L J 287. 
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Davis J. C. and Tyabji J. 

Commissioner of Income,tax, Bombay 

Presidency^ Sind and Aden — 

Applicant. 

V. 

Naraindas d Co. Ltd, (Firm) — 

Assessee — Opponents. 

Beference No. 16 of 1937, Decided on 
24th March 1939, made by Commissioner 
of Income-tax, Bombay Presidency, Sind 
and Aden, D/- 4th February 1937. 

(a) Income-tax Act (1922), S. 26 (2)-~Motor 
company terminating agency for aale granted 
Co Arm A and giving it to aisetsee firm from 
lat January — After 21 days firm A selling to 
assessee firm all its business as going concern 
and assessee firm taking charge of that busi¬ 
ness — Assessee firm held could be taxed m 
successor. 

The fact that the business transferred Is an 
agenoy business cannot always be decisive to ex¬ 
clude the application of S. 26. [P 319 0 2] 

A motor company terminated in December 1930 
an agenoy for sale of its cars which had been 
granted by it to firm A for certain area and gave 


it to the assessee firm from Ist January 1931.. 
Shortly afterwards, i. e. on 22nd January 1931 A 
sold to the assesses firm all its business as a going 
concern and the assessee company went into the- 
buildings and took charge of the business as a 
going concern as its vendor went out. There waa 
thus continuity and identity : 

Held that in these circumstances the assessee 
company could be taxed as successor to the firm A 
within the meaning of S. 26 (2) of the Act: A I B 
2938 Sind 33, Disting.; AIR 1937 Mad 316- 
fS B) and AIR 1933 Pat 123, Ref.; (1929) lA 
Tax Cas 413 and (1933) 17 Tax Cas 127, Bel. on, 

[P 818 0 2; P 320 0 2] 

(b) Income-tax Act (1922), S. 66 (3), (2),(6X 
—Costs payable by assessee need not be paid 
from or limited to Rs. 100 deposited under 
S. 66 (2)—Costs are in discretion of Court. 

Under 8. 66 (6), oosts are in the discretion of 
the Oourt. The deposit is returnable under pro¬ 
viso 2 to 8. 66 (2) in certain oircnmatanoes. There 
is however no provision in the Income-tax Act 
that costs payable by an assessee should be paid 
from or limited to the Bs. 100 deposited under 
8. 66 (2). Bs. 100 in B. 66 (2) is referred to as a 
fee. [P 320 0 2) 

Parfeabrai D. Punwani, Advocate-Generah 

— for Applicant. 

Srikishindas H. Lulla — for Opponents, 

Davis J. C. — This is a statement of a 
case to this Court in its High Court juris- 
diction under Seo. 66 (3), Income-tax Act, 
by the Commissioner of Income-tax for 
Bombay and Sind in the matter of the- 
assessment for the financial year I931.32t. 
of the assessee, Messrs. Naraindas & Co., 
Ltd. The question of law arising is : 

Whether in the elrcumstanoes of the case, the 
assessee company has been correctly taxed as suc¬ 
cessor to the Auto Oar Bales Company of Jullun- 
der within the meaning of 8. 26 (2), Income-tax 
Act, 1922. 

The learned Commissioner has assisted^ 
ns with his opinion that the question should 
he answered in the affirmative. Now, the- 
facts of the case are that the assesses com¬ 
pany was the agent for General Motors 
(India) Ltd., in the Lahore area for the 8al& 
of its oars, and took over from a firm called 
the Auto Car Bales Company, the agenoy 
for General Motors (India) Ltd., which the- 
Auto Car Sales Company held in the Jul- 
lunder, Ludhiana and Hoshiarpur areas- 
General Motors terminated Auto Car Sales* 
contract in December 1930, and granted 
the agenoy to the assessee company in- 
January 1931. So far, it might be said 
there was no succession by the assessee 
company to Auto Car Sales within tha 
meaning of S. 26 (2), Income-tax Act, and 
the ruling of this Court in 32 S L B 203. 

1 . Tolaram Ramdas v. Oommissioner of Inooma- 
tax, Bombay Presidency and Aden, (1986) 26 
AIR Sind 83=173 I 0 786=32 S £i B 203. 
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All that happened was that Auto Oar Sales 
oeased to he the agents for General 'Motors 
for a partioular area and the aBseasee oom- 
pany beoame the agents of General Motors 
for that area. Auto Gar Sales did not sell 
their busineBS to the asaesBee oompany. 
General Motors merely transferred their 
agency from the one to the other. The 
business of Auto Gar Sales merely ceased 
to exist or was carried on elsewhere. But 
this interpretation of the case leaves out 
of account the fact that by a deed dated 
22nd January 1931 Auto Oar Sales Bold 
to the afisessee company for the sum of one 
lac and sixty.five thousand rupees what 
can only be described as their business. 
This is a large sum of money, and obviously 
would not be given except for aomething of 
value. What that is, is set out in the deed 
in the following terms : 

. ... in confiideiation of the sale price of oar all 
and single rights and ownership, lease-holders, 
agreement, goodwills, franchises, contracts, assets, 
Btooks-in-trade, accessories, spare parts, tyres, oil, 
petrol, furnitare, fiztares, tools and machinery, 
new motor vehicles, aboat 30 second hand vehi¬ 
cles, bnilding material of oar Jullander and 
Hoshiarpui buildings along with the lessee rights 
and benefits pertaining to both these buildings 
debts due to us or our joint firm from third per¬ 
sons including hills for collection, petrol bills 
loans and pronotes, hire purchase account and 
outstandings at our Hoshlatpur Branch. And these 
have already been sold and transferred and posses- 
aion delivered by us to the said Messrs. Naraindas 
A Oo. Xitd. 

All the account books, cash books, day books, 
ledgers, stock-books, agreements, correspondence, 
pzonotes, hnndis, and all other documents relat¬ 
ing to the abovesaid items of sale have eie now 
been banded over to them with powers and rights 
to deal with these items and realize them as right¬ 
ful transferor from os. The lists of all the debts 
due to us and other articles delivered have also 
been handed over duly signed by us. 

It is true that the deed is dated 22Qd 
January 1931, and the agency terminated 
on Ist January 1931, but that interval of 
time is too short to matter. It is also clear 
from the very words of the deed that there 
was here something more than a mere 
transfer of an agency from one firm to an¬ 
other at the volition of a third party. All 
the eseentials of the bosiness as a going 
concern were sold. The fact that the ven¬ 
dors held themselves liable for the due pay¬ 
ment of debts they owed to others, appears 
to us in no way sufficient to alter the 
essential nature of the transaction which 
was the transference of a business as a 
going concern from one firm to another, 
their suooessoiB. 

Mr. Imlla for the assefisee contends that 


there was not here the sale of a business but 
the sale of the assets of a business, and that 
the case of this Court in 32 S L B 203^ 
completely covers this case. But that case 
must be kept to its own particular facts. 
The facts that the business transferred is 
an agency business cannot, in our opinion, 
always be decisive to exclude the applioa- 
tion of S. 26, Income-tax Act, because 
many businesses sell as agents the goods of 
others. It is a matter of common know¬ 
ledge that famous makes of cars have as 
their selling agents certain firms who have 
the right to Bell these special makes and 
the duty not to sell others, and most busi. 
nessmen would, we think, be of the opinion 
that the advantage in business of this kind 
is not all on one side, the side of the makers 
of the cars, for as good agents want good 
makes of oars, so makers of good oars want 
good agents. One agent may by bis skill, 
energy and enterprise build up a big busi¬ 
ness on the sale of a particular maker’s car 
another agent in the same district with 
the same opportunities may fail. We do not 
think therefore that it can he said that in 
the transfer of an agency business the good, 
will of the transferors must necessarily 
amount to nothing, that the name of the 
principal is everything. Bub where one firm 
merely gives up an agency which is given 
to another, and the matter there ends, 
there is of course no question of the suc¬ 
cessor to a business within the meaning of 
S. 26 (2) and this is, we think, how the 
case of Pfaff's machines was regarded in 32 
S L B 203.^ That case was regarded as a case 
wherein the agency was taken from one firm 
and given to another. In this case however 
the agency rights of General Motors are 
nob specifically mentioned in the deed and 
are not expressly sold by Auto Gar Sales 
as they could not sell what was not theirs. 
The word ‘'franchises” may or may not be 
taken to include these rights, but we think 
it matters not. That is but one item in the 
sale by Auto Car Sales. What is sold is a 
business in motor cars as a going concern. 
The buildings and the lessees' rights were 
sold with goodwill, contracts, assets, stook- 
in-trade, spare parts, tyres, new and seoond 
hand vehicles, accounts, bills, pronotes, hire 
purchase accounts and outstandings. In 
short, all that of which a business of this 
kind could be reasonably said to exist, was 
sold and the assessee company went into 
the buildings and took charge of the busi¬ 
ness as a going concern as Auto Gar Sales 

went out. There was oontiQulty and identity. 

# 
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This question of succession is dealt with by 
Rowlabb, J. in an oft.quoted passage in 
(1929) 14 Tax Cas 413,^ and is referred to 
in a coraparatively recent case by Finlay, J. 
in (1933) 17 Tax Cas 127,® where part of 
Eowlatt, J.’s judgment in another case, 
(1930) 15 Tax Cas 501* at pp. 523-524, is 
cited in the following passage: 

In this case I am of opinion that I cannot inter* 
fere with the decision of the Commissioners. I 
should like again to advert to the consideration 
which 1 drew attention to in (1929) 14 Tax Cas 
413,^ namely that this provision as regards succes* 
60 FS is designed merely with a view to preserve in 
a proper case where there is a succession a measure 
upon which the successor may be assessed in the 
first year of his proprietorship of the business, and 
that, as I pointed out. is at the root of the neces' 
sity for there being a real continuity of the busi* 
ness. You want to measure the income of the 
successor by the past history of the business; it is 
therefore essential that there should be a very close 
identity between the business in the former pro* 
prietorship and the business in the present pro¬ 
prietorship. Now, in the present case what troubled 
me at first was that the Commissioners in decid¬ 
ing the case, being of course primarily a question 
of fact, have stated that they hold that the com. 
pany did not purchase a business formerly carried 
on, but only certain assets. Now, if that had meant 
that because they did not purchase all the assets, 
therefore there was no succession, 1 think that 
would be wrong in law. It is not easy to believe 
that the Commissioners should think that or say 
it. I do not think that is what they have done. 
What they say is: They did not purchase the busi¬ 
ness; it is true that they purchased some of the 
assets; but that is all they did. That is what I 
think the Commissioners intended. Now, is that a 
view to which they could properly come ? That 
went to the Court of Appeal; the Master of the 
Bolls discusses the matter and he says quite defi¬ 
nitely that, in his view, it is a question of fact for 
the decision of the Commissioners. Greer, L. J. 
gives a judgment to which I will refer, because the 
SolicitoF.Oeneral quite naturally placed much re¬ 
liance on it. He said: ‘1 think the question of soe- 
cession involves, or may involve, the qustion as to 
whether there has been a long enough gap between 
the former business and the business which is sup¬ 
posed to have succeeded to it. It might well be 
that if there was a bankruptcy and within a week 
the whole of the assets were sold to the new firm, 
and the new firm then started to carry it on, that 
would not be a sufficient gap to prevent a succes¬ 
sion happening. But, on the other hand, it might 
well be that in another case the bankruptcy conti¬ 
nued for 12 months before the sale took place, and 
I should think if the gap was as long as 12 months 
then it would be quite certain that it could not be 
regarded as a succession in the bands of the pur- 
ohaser of the assets even if it were a purchase of 
the whole of the assets. For intermediate periods 
of time the question must be a question of fact’. 

4 

That passage, I think, answers Mr. 

2. Shinstone v. Morris, (1929) 14 Tax Cas 418. 

3. Wild V, Madame Tussaud’s (1926) Ltd,, (1933) 

17 Tax Cas 127. 

4. Ogston V. Reynolds, (1930) 16 Tax Oas 601. 


Lulla’s argament that there was here only 
a sale of some assets of the business and 
not a succession and that the gap of 21 
days between the transfer of the agency on 
Ist January and the execution of the said 
deed on 22nd January 1931 desti^oyed that 
continuity and identity in the business 
which is necessary if there is to be a succes¬ 
sion within the meaning of S. 26 (2), In. 
come-tax Act. In fact, it would appear from 
the deed itself that on 22Qd January 1931 
possession had been already given but 
though transfer of the agency was un- 
doubtedly the cause of the transfer of the 
business, we hold that there was here a 
business, as part from or including the 
agency it matters not, which was succeeded 
to. The date of 1st January 1931 does not 
therefore finally conclude the ease iu the 
assessee company's favour. 

We have been referred to two other bases* 
(1937) 1 M L J 619^ and 12 Pat 6,® but 
neither of these cases in our opinion assists 
the assesses. We think therefore the ques- 
tion raised must be answered in the affir. 
mative. Lastly, Mr. Lulla asks that we 
should make an order that the costs be 
limited to the Bs. 100 deposited as the 
assessee was bound to deposit it under 
S. 66 (2) of the Act. Under S. 66 (6), In¬ 
come-tax Act, costs are in our discretion. 
The deposit is returnable under proviso 2 
to S. 66 (2) in certain circumstances. There 
is however no provision in the Act that 
costs payable by an assessee should be paid 
from or limited to that sum. Bs. 100 in 
S. 66 (2) is referred to as a fee. The ques¬ 
tion of costs in proceedings of this nature 
is to be fully argued in another case and 
the assessee may have liberty to apply to 
the Court hereafter for an order giviog 
directions as to costs. We therefore now 
make no order as to costs which order we 
will make hereafter. 

D.S./b.e. Answered in afirmaiive, 

6. Eanniappa Naioker & Oo. v. Oommr. of 
oome-tax, Madras, (1937) 24 A I B Mad 916=^ 
168 I C 13=1 li B (1987) Mad 614=(1987) 1 
M L J 619 (S B). 

6. Maharajadhiraj of Darbhanga v. Commissioner 
of Income-tax, (1938) 20 A I B Fat 123=144 
I 0 364=12 Pat 6=14 P L T 171. 
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Emperob V. Muhammad Alan (Davis J. 0.) 

Gomplaicant to be discharged; becaase the 
words of S. 260, Oriminal P. 0., seem 
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Davis J. 0. and Tyabji J. 

Emperor 

V. 

Muhammad Alan and another 

Opponents. 

Criminal Ref, No. 84 of 1939, Decided 
on let May 1939, made by Dist. Magistrate, 
Nawabshah, D/- 7th March 1939. 

(a) Criminal P. C. ( 1898 ), S. 250—Magiilrato 
>vbo hat called upon complainant to show cause 
why he should not pay compensation retiring 
before final order Notice upon complainant 
ehould be discharged. 

In snb-s. (1) of 8. 350, at least, the only Magis¬ 
trate who may call upon the complainant to show 
cause is the Magistrate who heard the case and 
who discharges or acquits all or any of the ac¬ 
cused. The Magistrate in sub-s. (2) to S. 260 refers 
to the Magistrate in snb'Seo. (1) and the definite 
article “the” does not mean the Magistrate who 
succeeds the Magistrate who heard the case or any 
other Magistrate. Hence where a Magistrate who 
has called upon a complainant to show cause why 
he should not pay compensation for having made 
a false and frivolous or vexatious complaint has 
retired in the course of proceedings before a final 
order was passed, the notice upon the complainant 
should be discharged. [P 321 0 2; P 322 1) 

(b) Criminal P. C. (1898), Ss. 250, 423 and 
439 —High Court cannotunder S. 423 read with 
S. 439 make order for compensation even if, 
when cause had been shown. High Court were 
ef opinion that order for compensation should 

be made. 

An order directing compensation to be paid is 
not a consequential or incidental order within the 
meaning of 8. 423 (l)(d) nor can it be said that in 
revision High Court makes an order consequential 
or Incidental to an order of a Magistrate calling 
upon a complainant to show cause why he should 
not pay compensation if it orders compensation to 
be paid. Hence High Court cannot under 8. 439 
read with S. 423 (l){d) make an order for compen¬ 
sation even if upon the judgmentand even if cause 
had been shown, High Court were of opinion that 
an order of compensation should be made. 

[P 322 C 1] 

Fartabrai D. Punwani, Advocate.General 

— for the Crown, 

Dwarkadaa Tekchand — for Opponents, 

Davis J, C.—This is a referenoe by the 
Distriob Magistrate of Nawabshah who 
asks this Court to pass orders in a case 
where a Magistrate has called upon a com¬ 
plainant to show cause why he should not 
,pay compensation for having made^ a false 
and frivolous or vexatious complaint and 
has retired in the course of proceedings 
■before a final order was passed. The learned 
District Magistrate does not therefore know 
what he should do. We do not think that 
ftnything else oan be done in these proceed- 
ings but for us to order the notice upon the 
1939 B/41 & 42 


clearly to provide that it is only the 
Magistrate who has heard the case who 
oan call upon the complainant to show cause 
why he should not pay compensation for 
making a false and frivolous or vexatious 

complaint. The words are: 

Seotiou 260 (1). If, in any case Instituted upon 
complaint or upon information given to a police 
officer or to a Magiatrato, one or more persons is or 
are accused befoceaMagietrateofanyofiencetriable 
by a Magistrate, and the Magistrate by whom the 
case is heard discharges or acquits all or any of the 
accused, and ia of opinion that the accusation 
against them or any of them was falsa and either 
frivolous or vexatious, the Magistrate may, by his 
order of discharge or acquittal. . . , call upon him 
forthwith to show cause why he should not pay 
compensation to such accused or to each or any of 
such accused whan there are more than one, or if 
each person is not present, direct the issue of a 
Bummons to him to appear and show cause as 
aforesaid. 

Bo, it is clear in sub-seotionCl) of 8. 250, 
Criminal P. C., at least, the only Magis¬ 
trate who may call upon the complainant 
to show cause is the Magistrate who heard 
the case and who discharges or acquits all 
or any of the accused; and when we go on 
to sub-s. (2) to S. 250, Criminal P. C., we 
find it enacted that *'the Magistrate shall 
record and consider any cause which such 
complainant or informant may show. ...” 
and we think it clear that the Magistrate 
in 8ub-8. (2) to S. 250, Criminal P.G., refers 
to the Magistrate in sub-s. (l) and that the 
definite article "the” does not mean the 
Magistrate who succeeds the Magistrate 
who heard the case or any other Magistrate. 
The limited application of the provisions of 
S. 250, Criminal P. C., has been commented 
on by Sulaiman, J. in 46 All 80,^ where a 
District Magistrate allowing certain appeals, 
setting aside certain convictions and releas¬ 
ing the accused, in addition called upon the 
complainant to show cause why he should 
not pay compensation under S. 250, Orimi- 
nal P. 0., and the complainant was even, 
tually ordered to pay Es. 20 compensation 
to one aconsed and Rs. 10 to each of the 
three others. Sulaiman, J. was of opinion 
that the Appellate Court has no power to 
make such an order, but it is only the 
trying Magistrate who if he discharges the 
accused can order compensation to be paid. 
The learned Judge refers to the case in 39 
Cal 167^ and to another case of his own 

1. Ohedi V. Bam Lai. (1924) II A I B All 224= 

61 10 615=26 OeLJ 967=46 All 80=21 

A L J 834. 

2. Mehi Singh v. Mangal Khauda, (1912) 39 Oal 

167=12 liO 297=14 0 LJ 437=16 OWN 10. 
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Court in 28 All 625.^ In the Calcutta case 
the question was discussed as to whether 
an order to pay compensation might be a 
consequential or incidental order within 
the meaning of S. 423 (l) (d), and the 
learned Judge came to the conclusion that 
an order directing compensation to be paid 
needed express authority. It is not a con. 
sequential or incidental order within the 
meaning of S. 423 (1) (d); nor do we think, 
it can be said that in revision we make an 
order consequential or incidental to an 
order of a Magistrate calling upon a com- 
plainant to show cause why he should not 
pay compensation if we order compensa. 
tion to be paid; firstly we have not the 
material before us ; we have not the 
answer of the complainant, and if we had, 
we do not think, we can substitute our dis. 
oretion for that of the Magistrate who 
hears the case under the provisions of 8.250, 
Criminal P. C. We cannot for instance 
properly record and consider any cause 
which such complainant may show; nor 
can we very well be satisfied, as the Magis. 
trate who beard the case could be satisfied, 
that the accusation was false and either 
frivolous or vexatious; for the scheme of 
the Section appears to be for the order of 
discharge or acquittal to go along with the 
order calling upon the complainant to show 
cause. 

Although it is true that under suh.s. (2) 
of S. 250, Criminal P. C., the Magistrate 
must record reasons why he directs com. 
pensation to be paid, clearly the order 
directing compensation to be paid must 
arise ultimately from the evidence recorded 
by the Magistrate upon the complaint and 
from his view of that evidence results the 
discharge or acquittal of the accused and 
the issue of notice upon the complainant. 
We do not think therefore that we can 
under S. 439 read with S. 423 (l) (d) make 
an order for compensation even if upon the 
judgment and even if cause had been shown 
we were of opinion that an order of com. 
pensation should be made, though in this 
case no cause had been shown. The case 
did not proceed to that stage before the 
Magistrate retired. We think therefore that 
this is a case where the Magistrate who 
heard the case and discharged or acquitted 
the accused alone can make an order of 
compensation. In this case, the Magistrate 
who heard the case is now no longer in 
office; therefore no order of compensation 

8. Balll Pando v. Ohittan, (1906) 28 All 626=3 
Cr L J Hl=9 A L J 882=1906 AWN 146. 


can be made and we order that the notice 
served upon the complainant to show cause- 
should be discharged accordingly and these 
proceedings be terminated. 

d.s./r.k. Order accordingly, 

» 
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Davis J. 0. and Weston J. 

Abdul 'Hussein Moosaji Bhaijiwala and' 
others — Defendants 1 to 3 — 

Appellants.- 

v. 

Sugranbai wlo Ibrahimji Abdul Hus. 
saint Plaintiffs and others Defendants 
4 and 6 — Respondents. 

First Appeal No. 32 of 1936, Decided on 
13th January 1939, against judgment and 
decree of Bupchand Bilaram, A. J. C., D/. 
23rd March 1936. 

(a) Mabomedan Law—Wakf—Validity—Re- 
■ervation of interest by settlor — Interest re> 
served by way of remuneration as mutwalli 
—Remuneration bow assessed—If such interest 
reserved as remuneration absolves excessive- 
part of income of properties, wakf is invalid.■> 

It is one of the essentials of the validity of a 
wakf that the settlor as such must not reserve for 
himself any interest In the wakf : If be reservea 
such interest the wakf is void \ Al R 1927 P O 2t 
Relt on* fP 324 0 11 

Whether a wakfnama is or is not valid by rea¬ 
son of a reservation by the settlor of an interest to 
himself in the dedicated property depends upon 
the words of the deed itself, and a breach by the 
mntwalli or trustees of the trust does not render 
the trust invalid \ A I R 1937 P G 127 1 Rel> on. 

[P 326 0 11 

If the settlor reserves an interest in the dedi¬ 
cated properties not to himself as settlor but to 
himself as mutwalli bis remuneration as mut- 
walli must be considered In relation to the value 
of the dedicated properties and not absolutely or 
in relation to needs or expenses of an individoali 
mutwalli, because it is as manager of dedicated! 
properties that he is to be remunerated and if this 
remuneration (1. e., the interest which the settlor 
reserves) absolves the whole or an excessive part of 
the income of the dedicated properties or is far in 
excess of his remuneration as mutwalli, the wakf 
is invalid. [P 824 0 2] 

(b) Mahomedan Law — Wakf — Validity in 
part — If dedicated property is separable 
settlor does not reserve interest in specific pro¬ 
perty, wakf as to that property is valid. 

A wakfnama may be valid as regards some pro¬ 
perty and invalid as regards other property the- 
subject of the same wakfnama or dedication: AIR 
1938 P C 18it Bel. on, [P 326 0 2] 

A distinction however can and should be drawn 
between a case where the reservation is a part of 
the income derived from properties as a whole and 
a case where the properties ate dealt with sepa* 
rately and distinguished in the manner of their 
disposal in the deed itself. If the dedicated pro¬ 
perties are distinct and separable and if the wakif 
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does not reserve to himself any interest in a specie 
flo property, the wakf as to that property is good 
even if the wakf as to other properties dedicated at 
the same time is bad by reason of a retention by 
the waklf of an interest therein. [F 327 0 2] 

(c) Mahomedan Law — Wakf — Creation —• 
Deed failing in great part at wakfnama ~ 
Whether such deed can be held good as valid 
testamentary disposition depends upon its con* 
■truction. 

A wakf oan be made by will : 25 All 236 (P CJ, 
Bel. on. [P 328 0 1] 

There is no reason, why becaase a deed cannot 
operate as regards some property as wakfnama, it 
should not operate as regards that property as a 
will within the limits of the testamentary capacity 
of the settlor or testator. Therefore the question 
whether a deed, failing in great part as a wakf¬ 
nama oan be held good as a valid testamentary 
disposition by the settlor or testator of the one* 
third of his property which can by his personal 
law, without the consent of his heirs, dispose of by 
will, whether in charity or otherwise, depends 
upon whether the document failing as it does as a 
wakfnama oan be fairly construed as a will : AIR 
1937 P 0 174, Bef. [P 327 0 2 ; P 328 0 1] 

(d) Will—Disposition of property—Properly 
not disposed by testator falls into residue of 
his estate. 

Any property to which a testator is entitled on 
his death of which he has not otherwise validly 
disposed falls into the residue of his estate unless 
it is otherwise expressly provided: 4 BomLB 565, 
Bel. on. [P 328 013 

Dingomal Narainsing — for Appellants* 

Fahlajaing B. Advani and Khanchand 
Gopaldaa — for Respondents 1 and 2 
(Sugranbai and Amtulahai) respec. 
tively. 

Davis Ji C.—This is an appeal from a 
judgment of a Judge of this Court in Dis* 
triot Court jurisdiction in a suit brought by 
one Sugranbai, daughter of Tyebally Valiji 
Bhaijiwalla, inter alia for a declaration that 
the suit properties were the properties of 
her deceased father, that a deed of wakf 
ezeouted by her deceased father is null and 
void, for accounts and for an injunction 
restraining defendants 1 to 3, who claim 
to be trustees under the deed, and defen¬ 
dant 5, the brother of the deceased, who 
claims a benefit under that deed, from 
interfering with the property, and for par. 
tition and possession of her share. Befen* 
dant 4 is the deceased's widow. The learned 
Judge found that the wakfnama was invalid - 
except as to one item of property, item (d) 
in the sobedule of properties attached to 
the deed, for the deceased was a Bhia 
Muhammadan and bad reserved to himself 
an interest in the wakf properties during 
his life. The learned Judge however found 
that as regards one-third of the property of 
which the deceased could under his personal 


law by will dispose of, be had under the 
wakfnama, regarded as a will, validly dis¬ 
posed of, and the Judge passed a prelimin¬ 
ary decree accordingly. Thus, so far as two- 
thirds of the property is concerned, the 
plaintiff has got the relief she asks for, 
with the exception of the one item of pro¬ 
perty, item (d), above referred to. With 
regard to this item (d), a house, defendant 5 
is found to be the beneficiary under the 
wakfnama. Against this judgment, defen¬ 
dants 1 to 3, the trustees under the wakf. 
nama, have appealed, and the plaintiff has 
filed cross-objections contending that the 
wakfnama is void and contests the disposi¬ 
tion, not only of two.thirds but of all the 
property including the house, item (d), wbicl) 
the Judge has found the subject of a valid 
wakf. Now, as the learned Judge remarks, 
this suit really puts in issue the validity of 
the deed of wakf, Ex. 15, executed by Tye- 
bally Valiji Bhaijiwalla on 9th September 
1932, and duly registered in his lifetime 
and the main issues in the suit are issues 2 
and 3, issue 2 being: “Whether the said 
deed of wakf is invalid in law?” and issue 3 
being: “Whether any part of the deed is 
valid and binding ?” : and on these issues 
the Judge found that the deed was invalid 
as regards the items of property (a) to (c) 
and (e) to (i) in the schedule to the deed, 
but valid as regards item (d), and that as a 
will it was valid as regards one-third of the 
property. The reason of the invalidity of 
the deed was that the settlor reserved an' 
interest in the property during his lifetime 
to himself. 

This finding of the learned Judge has 
been strongly contested in appeal. It is 
argued that the settlor has done nothing 
more than reserve to himself a reasonable 
remuneration as a mutwalli or manager,, 
but our opinion is that the settlor or his: 
advisers did not appreciate the limitations 
the Shia law imposes on those who dedicate 
their property to charitable or religious 
purposes, thus avoiding the succession to 
property otherwise imposed by their per¬ 
sonal law, and that the settlor or his 
advisers thought that there was nothing 
wrong in the settlor reserving to himself 
in bis lifetime the management and the 
income of the dedicated property. There is 
no reference in the deed to the settlor as a 
mutwalli. Under cl. 2 of the deed, the 
settlor reserved to himself the surplus 
income of the properties after the trustees 
have deducted the cost of management, 
repairs, rates and taxes “for his mainten- 
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anc0 and other expenses" in precisely the 
same words as under cl. 3 the surplus 
income of property item (d) is to be handed 
over to his brother Yusifali, defendant 5, 
and his wife and children for “their main¬ 
tenance and other expenses.” It is said that 
under cl. 6 of the deed the settlor is to act 
as mutwalli or managing trustee, and the 
fact that he does not describe himself as 
mutwalli is of no account. The omission 
to use the word “mutwalli” is not of course 
of itself fatal, but it is not the scheme of 
the deed that the mutawali as such is to 
get any remuneration. Under cl. 18 the 
trustees are authorized to engage a mehta 
to recover rents and to pay him, and under 
cl. 22 the trustees are to select a President, 
but under cl. 25 the trustees are to get no 
remuneration. Under cl. 19 the settlor 
reserves to himself the right of acting as 
managing trustee so long as he lives. It is 
urged on behalf of the trustees, the appel¬ 
lants, that cl. 25 which debars the trustees 
from receiving remuneration does not affect 
the managing trustee appointed under 
cl. 19, but save as regards the settlor him. 
self no distinction is made between trustee 
and managing trustee, so far as remunera¬ 
tion for their services is concerned. They 
are to get nothing. Therefore it appears to 
us quite clear that the wakfnama as such 
is void as offending against one of the four 
essential conditions of its validity, namely 
that the settlor as such must not reserve 
any interest in the wakf to himself. The 
wakif must not eat out of the wakf: A I B 
1927 P C 2.^ But even if the settlor 
reserves an interest in the dedicated pro¬ 
perties not to himself as settlor but to him¬ 
self as mutwalli, from this point of view 
also the deed is invalid because the settlor 
has taken an interest far in excess of his 
remuneration as mutwalli. Except item (d) 
the house reserved for his brother, he has 
taken all the income of the property and 
he has made no provision for the remu¬ 
neration of the mutwallis who succeed 
him. On the contrary, under the deed it¬ 
self any such remuneration is denied them. 

Now the dedicated properties consist of 
immovable and moveable properties. The 
immovable properties are items (a), (b), 
(c) and (d) in the schedule to the deed, and 
are land and buildings. The learned Judge 
finds that the rent of two of these is Bs. 62. 
This presumably is after the deduction 

1. Mt. Abadl Begum v. Mt. Blbi Eaniz Zaioab, 
(1927) 14 A I R P 0 2=99 I 0 669=6 Pat 
269=64 I A 83 (P 0). 


of rates and taxes, for the evidence of the 
managing trustee Abdul Hussain is that the 
rent of the properties is Bs. 110. The 
rental value of the third, reserved by the 
settlor for his own use, is Bs. 25 according 
to this same Abdul Hussain : Ex 20. The 
fourth building, this item (d), is given to 
settlor’s brother and his family in the first 
instance. We are informed, by counsel, that 
Bs. 62 in the judgment was a mistake for 
Bs. 85, and seeing that Bs. 110 is the rent, 
Bs. 85 would seem a proper figure after 
expenses are deducted but the difference is 
immaterial. It is urged on behalf of the 
trustees that this sum of Bs. 85 is not an nn- 
reasonable or excessive remuneration with¬ 
in the ruling in A I B 1927 P 0 2,^ and 
that the settlor as mutwalli had also to 
collect the interest on the mortgage debts 
which constitute items (e) to (i) of the pro- 
parties in the schedule, and that the learned 
Judge is in error when he finds that the 
settlor has also reserved the interest of 
these mortgages to himself. It appears to 
us that the remuneration of the settlor as 
mutwalli must be considered in relation to 
the value of the dedicated properties, and 
not absolutely or to the needs or expenses 
of the individual mutwalli. It is as manager 
of the dedicated properties that he is to 
be remunerated and it appears clear that 
where this remuneration absorbs the whole 
or an excessive part of the income of the 
dedicated properties, that dedication is] 
illusory. Here it appears to us that the 
settlor has reserved to himself the rents or 
occupation of the three buildings without 
any reference to what would be a reason- 
able remuneration for the services of the 
mutwalli as such or to the value of the 
property. The reservation of rents and oc¬ 
cupation of the buildings is to enable him 
to live as he lived before the dedioation, 
and, in the circumstances of this case, we 
have no hesitation in agreeing with the 
learned Judge that the interest reserved by 
the settlor in the dedicated property is 
excessive and that the wakf on that ground 
is bad and must fail. But we also agree 
with the learned Judge that the settlor re¬ 
served also to himself the moveable pro¬ 
perties, the mortgages and interest thereon. 
On this point the learned Judge says : 

I am afraid the contention of the plalntifi that 
the wakf in respect of Items (e) to (i) is invalid 
mast also prevaU. The deceased reserved to him¬ 
self the right to recover the mortgage debts and to 
appropriate such recoveries to his own use. All 
that he purported to do by para. 9 was to direct 
the lemainlDg trustees to recover such amount as 
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lemained to be recovered at hU death and to hold 
in trust the recoveries made by them for oeitaia 
charitable objects. Whatever might be said in 
favour of the alleged wakf of the mortgage debts 
operating as a will, it was not enforceable as a 
valid wakf during the lifetime of the deceased. 

My attention has been Invited to the preamble 
of the deed where it is said that the deceased “had 
resolved to dedicate the property described the 
schedule .... to charitable purposes,’* and that 
“in pursuance of the said resolution' he had con¬ 
veyed “unto the said trustees the said property. 
But the preamble also reoites that the said pro* 
party was conveyed to the trustees ' in trust for 
the purpose and subject to the powers and provi* 

sions” mentioned in the deed. 

The preamble does not therefore carry the case 
of the trustees very far. In the absence of any pro¬ 
vision contained in the deed rendering the deceased 
accountable for the debts or interest accruing there¬ 
on and realized by him during his lifetime, it is 
hardly open to argument that the deceased did not 
reserve the tight to appropriate to himself as 
much of this money as he wished to do during his 

lifetime. 

It is argued before us that cl. 11 of the 
deed vests these mortgages in the trustees 
and gives directions as to their investment 
on realization, but this clause following 
cl. 10 appears to'us to relate and intended to 
relate to something that is to happen ^^^er 
the testator’s death. 01.10 begins : That 
on the death of the settlor ... and the 
preamble to the deed vests the property 
in the trustees " in trust for the purpose 
and subject to the powers and provisions 
hereinafter mentioned and declared. In 
his evidence Abdul Hussain Moosaji, one of 
the trustees and the cousin of the deceased, 
who says that he was given power by the 
deceased to manage the property after he 
became ill, says also that before the deceased 
entrusted recoveries of the interest to him 
he recovered it and kept it with himself. 
We bear in mind that whether a wakfnama 
is or is not valid by reason of a reservation 
by the settlor of an interest to himself m 
the dedicated property depends upon the 
words of the deed itself, and that a breach 
by the mutwalli or trustees of the t^u^ 
does nob render the trust invalid; 31 8 L R 
310.* It is true that in this case before us 
the settlor parted with possession of the 
property to the trustees of whom he was 
the principal, but under the terms of the 
trust he was to receive back in his 
all that he had given and when Abdul 
Hussain managed the property, he did nob 
manage it by reason of a special appoint- 
ment under the deed. He managed it, as 
he says, as attor ney of the settlor. We 

3. Alizamin v. Akbarali Khan, 

P 0 127=167 I 0 884=16 Pat 344—641 A 

168=81 SLR 310 (P 0). 
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think therefore the proper construction of 
the deed is that the settlor kept himself 
free to appropriate the interest on the 
mortgages and the mortgage debts them¬ 
selves during bis lifetime. We think there¬ 
fore it is clear that under the deed the 
settlor reserved to himself substantially the 
whole interest in the dedicated properties 
and that the dedication is therefore null 
and void. The property given to the brother, 
item (d) in the schedule bears too small a 
proportion to the whole to affect the matter 
one way or the other. We think therefore 
it is clear that the appeal as such must fail. 

We have then to consider the cross- 
objections so far as they affect property (d) 
and the disposition of one-third of the 
property, both of which dispositions the 
learned Judge found were valid and bind¬ 
ing, the one as a wakf, the other as a will. 
Now item (d) is valued at Es. 5000 in the 
schedule to the deed and is a plot of land 
with buildings thereon and is the subject- 
matter of cl. 3 of the deed which is as 

follows: , ^ „ 

That the said trustees shall deduct and pay all 
expenses for repairs, taxes, rates and assessmei^s 
and other expenses of the management of the 
immovable property marked (d) in the schedule 
out of the rents realized therefrom and hand over 
the surplus to Yusifali Valijl Bhaijlwala, the 
brother of the settlor aforesaid, and his wife and all 
the children that might be born hereafter to his 
wife for their maintenance and other expenses and 
such allowances may at the discretion of the trus¬ 
tees be decreased or increased and paid out of other 
moneys in their hands as the need may from time 
to time warrant. 

With respect to this item (d) the learned 
Judge says : , » j 

No substantial arguments have been advanced 
to induce me to hold that the wakf in respect of 
item (d) is not valid. This is dealt with in paras. 3 
to 6 and 14 of the deed. The rent of this property 
has been bequeathed to defendant 6 and the mem- 
bers of his family and after their demises to certain 
charitable objects. No part of this property has 
b66D rosetved for the wakif himsell* There is olses 
eyideace to show that the wakf with regard to 
this property was acted upon. Not only does ^e 
operative part of the deed purport to convey this 
property to the trustees, but mutation of names 
was eSeoted in the revenue records in favour of 
the trastees during the lifetime of the deceased 
and he handed over possession to them. This wa^ 
shortly after the execution of the deed when he 
became ill. Till then he held possession as manag¬ 
ing trustee. ^ 

And generally on the question as to whe¬ 
ther if the wakf fails as to part it must fail 
as to the whole the learned Judge says : 

It la argued that as the wakf in respect of a part 
of the property Is invalid the whole deed is vitiated 
and should be declared as invalid. But no autho- 
rity has been quoted in support of this proposition. 
Although the deceased has purported to oreate a 
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■wakf in respect of difierenfc properties and for 
diflerenb objects by one deed, he may as well have 
executed different documents at one and the same 
time in respect of each item of his property or 
each object of his bounty. Had he done soit would 
have been hardly arguable that because the wakf 
created by one document fails the other ipso facto 
fails. 

A wakfnama may be valid as regards 
some property and invalid as regards other 
property the subject of the same wakfnama 
or dedication. This is the effect of the judg- 
'ment in 40 Bom L R 835,® where seven 
properties were the subject of one wakf. 
nama or dedication. As regards ffve pro. 
perties their Lordships held the wakf was 
valid; as regards two others their Lordships 
held the wakf or dedication was invalid, 
because upon a proper construction of the 
deed they came to the conclusion that the 
deed directed that the property should 
become wakf not on the death of the testa, 
tor but on the death of some one surviving 
him. And as in that case the properties 
were regarded as separable for the purpose 
of determining the validity of their dedioa. 
tion, so it may be argued that in this case 
the properties may be regarded as separate 
for the purpose of the validity of their dedi¬ 
cation. The settlor reserves to himself no 
right or interest in item (d); there is noth, 
ing in the terms of its gift which renders 
its dedication invalid, and as a matter of 
first impression it would not be difficult to 
hold that the wakf, as far as item (d) is 
concerned, is valid. The term ‘wakf’ lite. 
rally means detention, the detention of a 
specific thing. Therefore if the wakif does 
not reserve to himself any interest in a 
specific property, it is arguable that the 
wakf as to that property is good even if 
the wakf as to other properties dedicated 
at the same time is bad by reason of a 
retention by the wakif of an interest therein. 
It may be argued that the judgment of 
their Lordships of the Privy Council in 
AIR 1927 P C 2,^ makes it difficult, to 
discriminate between different properties 
the subject of one wakf or dedication to 
divide the one act of dedication into as 
many acts of dedication as there are pro. 
perties dedicated, for, it would be possible 
thus to divide land into acres or survey 
numbers and to reserve the income from 
one acre or one survey number deeming it 
no reservation of any interest in the pro. 
perfcy of which it is part. In A I E 1927 

~3. Mohammad Raza v. Badr-ul-lBlam Alikhan. 

(1938) 26 A I R P 0 184=174 I 0 870=1 L R 

(1938) Lah 383 = 40 Bom L R 835 = 65 I A 
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P 0 2^ their Lordships were of the opinion, 
though the case was decided upon another 
point, and their opinion was formed on a 
point not decided by the High Court, that 
it was an entire departure from the princi¬ 
ple that it is a condition of the validity of 
the wakf that the wakif should not reserve 
any interest in the endowed property for 
himself to bold that where the wakif re¬ 
serves a portion of the income for himself 
the wakf only fails as to property sufficient 
to produce the reserved income and is good 
as to the rest. In that case the settlor 
reserved to himself Rs. 1500 from the 
income of the properties, a proportion of 
the income far in excess of which could be 
reasonably assigned to the mutwalli and 
on the argument that the wakf was bad 
only as regards property sufficient to pro¬ 
duce Bs. 1500, the reserved interest, and 
good as regards the rest, their Lordships 
said (page 5): 

It seems clear ia the present case that the 
settlor, under colour of fixing her salary as muta- 
wall, was really reserving for her lifetime aportlon 
of the income or usufruct of the property far in 
excess of what was assigned in the deed to future 
mutawalis or could reasonably have been assigned 
to them. It was therefore in their Lordships’ opi« 
nion a clear violation of the condition. 

Assuming that this is so, it has been further 
contended before their Lordships that the only 
result is that the wakf fails as to the reserved Bs. 
1600, and must be supported as to the rest of the 
income on the authority in 4 N W F 166,* where 
it was held, a wakf in whloh the wakif had re¬ 
served to himself two-thirds of the income of the 
wakf properties for life failed only as to these two- 
thirds, but could be supported as to the remaining 
third, which, under the terms of the deed was to 
be devoted from the first to religious uses. It 
appears to their Lordships that this ruling is not 
in accordance with what is stated to be 'the more 
approved opinion’ in the Buraya, on which the 
learned Judges rely (Baillle, Fart 2, pp. 218, 219), 
or with the other authorities cited textually by 
Mr. Ameerali. As observed by that learned author, 
the following extract from the Jam'aa-ush-Shittat, 
dealing with a case where the wakif reserved the 
whole income to himself for life, throws consider¬ 
able light on this subject. 

A. This wakf is void ab initio, for the wakif 
reserved to himself during his lifetime the profits 
of the property. It is one of the conditions for the 
legality of a wakf that the wakif should take oat 
the subject of the wakf from himself. Therefore 
when a wakf is made on his own nafs (self) it is 
batil (void), though there are others mentioned 
after himself as the beneficiaries thereof. With 
reference to the voidableness of the wakf as to 
himself there is consensus; as regards the void* 
ableness of the remainder, the general opinion ia 
that it is so;'for the arguments in support of the 
validity of the wakf in favour of the others are 
weak. 


4. Hajee Ealub Hossein y. Mt. Mehrun Beebee, 
(1872) 4 N W P 166. 
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With this last observation their Lordships are 
disposed to agree. It is an entire departure from 
the principle that it is a condition of the validity 
of the wakf that the wakif should not reserve any 
interest In the endowed property for himself to 
hold that where the wakif reserves a portion of the 
income for himself the wakf only fails as to pro. 

rty sufficient to produce the reserved income and 
Is good as to the rest. 

The rule that the settlor when mubwalli can 
take the salary fixed for mutwallls generally la 
teally no exception ; for, in that case he takes in 
'his capacity as mutwallis and not his capacity as 
settlor, just as it is laid down a little further on; 
(Baillie, Part 3. page 218). 

But if one should make an appropriation for the 
.poor and should himself become poor or for law- 
vers and himself become a lawyer, there is no 
objection to his participating in its benefits, that is 
to say, as a poor man or a lawyer, not as a settlor. 
There is, in fact, in all these cases no reservation 

As*'regards this part of the case, their Lord¬ 
ships are disposed to agree with the reasoninginthe 
extract from the Jam’aa-ush-Shittat set outabove, 
and are nob prepared, as at present advised, to hold 
on the authority of the decision in 4 N W P 166,* 
that a wakf in which the wakif reserves the bulk 
of the income for herself as mutwalh during her 
own lifetime whilst fixing a modest salary for the 
•mutwallis who succeed her can be held valid even 
to the extent of the unreserved income. As regards 
the supplementary deed of wakf of 7th Decemter 
1897 Ex D in which the settlor included her 
remaining lands stated to be worth Ba. 1600 and 
cancelled the salary she had fixed for hwself for 
life in the former deed, adding that is, I have 
given up the salary and included it in the wakf 
their Lordships ate of opinion that If the deed had 
stopped there it might possibly have been treated 
as a fresh dedication of all the properties free from 
any reservation in her own favour; but after rgoit- 
Ing her intention to go for Ha] and to make Zearut 
<viBit sacred places), the deed provides, Sec. 17. 

That the said manager shall from time to time 
aend money for expenses from the income of the 
wakf estate to me either at Mecca or to the place 

to which I shall direct him to send. 

This in their Lordships’ opinion, amounts to a 
•clear reseyvation of the right of the wakif to draw 
•money for the expenses of bet pilgrimage to Mecca 
and to other non-wakf purposes, and therefore also 
to involve a breach of the fourth condition. The 
last deed of 1907 need not be considered as it was 
necessitated by the death of the mutwalliB. prevl- 
ously appointed to succeed the settlor in the office, 
and merely appoints other members of her bus- 
hand’s family in their place. 

Ifi is argued that in the case then before 
their Lordships, they were dealing with 
the reservation of a part of the income 
derived from all the endowed property, 
while in this case the properties are separ- 
able and an interest is reserved in one and 
not in another. On the other, it is arguable 
that the applicability of the principle to 
which their Lordships refer cannot be 
dependent upon the chances whether the 
dedicated property consists of one or more 
•lands or one or more buildings; u the pro- 
.parties are made the subject of one dedica. 


tion, and if the settlor reserves to himself 
any part of the properties dedicated, an 
interest greater than that which may bo 
regarded as a fair remuneration as muta- 
walli the wakf fails as regards all the dedi¬ 
cated properties. And, in this case, in the 
preamble the settlor deals with the pro¬ 
perty as a whole. We think however a 
distinction can and should be drawn be¬ 
tween a case, such as that before their 
Lordships in A I R 1927 P C 2*^ where the 
reservation was a part of the income derived 
from properties as a whole and a case such 
as this where the properties are dealt with 
separately and distinguished in the manner 
of their disposal in the dead itself, and we 
can see no difference in principles between 
a case such as this where separate proper, 
ties are dedicated and the case in 40 Bom 
L R 835,® where their Lordships held that 
the dedication was good as to five proper¬ 
ties and bad as to two because one of the 
four essential conditions to the validity of 
a wakf under the Shialaw had been broken 
with respect to two properties. It is, of 
course, arguable that four conditions may 
be essential to the creation of a valid wakf 
and the consequences of the breach of one 
condition may not be the same as the con¬ 
sequences of the breach of another. But 
we can see no such difference between the 
failure to deliver possession of a property 
and the retention of an interest in property 
as would preserve the wakf in one case and 
destroy it in the other, and if, as in 40 
Bom L R 835,® the wakf was bad only as 
regards two out of the seven properties 
and good as to five, we can see no good 
reason why in this case the wakf should 
not be good as regards the one separate 
property, item (d), which otherwise had 
been made the subject of a valid wakf 
though bad as regards the other properties. 
As the learned trial Judge points out the 
dedication of the property, item (d). if made 
by a separate deed would have been valid. 
We do not think the case in 31 B L R 379, 
is a case against this view, We think there¬ 
fore that as regards the property item (d), 
the cross.objeotioDS must bo disallowed and 
we must hold that as regards the property 
item (d) the wakf or dedication is valid. 

There remains the question whether this 
deed, failing in great part as a wakfnama 
can be held good as a valid testamentary 
disposition by the settlor or testator of the 


Mfthablr Prasad v. Mustafa Hussain, (1987) 24 
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one.third of his property which he can by 
his personal law, without the consent of 
his heirs, dispose of by will, whether in 
charity or otherwise, and this, we think, 
depends upon whether the document failing 
as it does as a wakfnamacan be fairly con¬ 
strued as a will. There is nothing conflict¬ 
ing in the two ideas among Shias: a wakf 
can be made by will: 25 All 236.® It is clear 
the settlor intended this deed in part to 
take effect after his death. Indeed, so far as 
the bulk of the property, the most valuable 
part of the property, is concerned, the 
mortgages, our construction of the docu¬ 
ment is that he intended the wakfnaEoa to 
take effect after his death as a will though 
he purported to divest himself of possession 
in his life, but the effective testamentary 
disposition in this document, if there be 
such, must be found in clause. This is as 
follows : 

That on the death of the settlor aforesaid any 
other property of whatever nature left by him shall 
also vest in the surviving trustees and none of the 
heirs of the said settlor shall have any right or any 
interest in the said property and the income or 
profits realized therefrom shall be utilized by them 
in the manner provided for in para. 13 above. 

It is argued in support of the cross-ob¬ 
jections, that this clause cannot effect a 
disposition of property thought by the tes. 
tator to be validly disposed of during his 
life. It is said the words "any other pro¬ 
perty” in cl. 20 exclude by necessary im¬ 
plication property thought by the testator 
to be validly gifted away. But any pro¬ 
perty to which a testator is entitled on his 
death of which he has not otherwise validly 
disposed falls into the residue of his estate 
unless it is otherv^ise expressly provided. 
In any case, it is a question of construction 
of the particular document: Theobald on 
"Wills, 8bh Edo. p. 247. Chandavarkar, J. in 
4 Bom L B 555,^ discussing thegnestion of 
invalid bequests and gifts in connexion with 
a Hindu will said : 

In (1880) 13 Ob D 668,^ the rule is explained as 
follows by Fry, *1 take the rule to be plain that 
in general the residuary gift carries every lapsed 
legacy and every legacy which on an; ground fails 
to take effect but that is subject to this other rule, 
that if the testator has shown some intention with 
regard to the expected property inconsistent with 
its ever falling again into the residue, effect must 
be given to that intention.' Fry, J.'s decision went 
up in appeal. In affirming it Jeasel, M. B., said : 
'It appears to me very difficult to suppose that a 

6. Baqar Allkban y. Anjuman Ara Begum, (1903) 

26 All 236=30 I A 94=8 8ar 397 (P 0). 

7. Jairam Narayan v. Keshowjee Dewiee, (1902) 

4 Bom Ij R 666. 

8 . Blight v. Hartnoll, (1880) 13 Oh T> 858 = 49 

L J Oh 266=41 h T 730=28 W R 302. 


testator should intend that a legacy which &!]» 
from being void should not go into the residne. 
Unless you find express words showing that the 
testator doubted whether a bequest in his will wag 
void or not, It is impossible to suppose that he 
contemplated what would happen if the bequest 
was invalid.* Where a testator makes a bequest in 
favour of a person, and that person dies before the 
legacy takes effect, it is a sound rule that the 
bequest goes, on the testator's death,as undisposed 
of residue to his heirs, because the testator must 
be presumed to have known when be provided for 
the bequest that the intended legatee might die 
before him. If with that knowledge he did not 
provide by way of an alternative disposition, be 
must be taken to have intended that it should, in 
the event of a failure of the bequest, go as undis¬ 
posed of. But the same knowledge cannot be 
imputed in the absence of express words to a testa¬ 
tor in the case of something which is not validly 
given away. There, the testator thinks he is giving 
it away validly and the intention to treat it as 
part of property which he wishes to dispose of ia 
olear. 

We do not think this reasoning is limi- 
ted only to the case of a Hindu will but is 
of general application. The property with 
respect to which the wakf has failed is. in 
the same position as other property, the 
subject of an invalid gift falling into the 
estate of a deceased person on his death. 
In cl. 20 as in a will the testator is speak, 
ing of property from the date of his death. 
It is clear that he intends to dispose of it 
by will, and the fact that be has by the 
same document made certain invalid gifts 
does not appear to ns sufficient to read into 
cl. 20 the exclusion of these scheduled pro. 
parties from his residuary bequest. It is 
not disputed that this document, apart 
from the effect of its invalidity as a wakf. 
nama upon its validity as a will, satisfies 
the requirements of the Sbia law as to a 
will, and under the Shia law a testator can 
dispose of one. third of his property.without 
the consent of his heirs: 31 S L B 379.^ 
But we can see no reason, why because a 
deed cannot operate as regards some pro- 
perty as a wakfnama, it should not operate 
as regards that property as a will within 
the limits of the testamentary capacity of 
the settlor or testator. We think therefore 
the cross-objeotions as to the validity of 
the document as a will and the testsmen- 
tary disposition of one-third of the estate 
must also fail. The order we therefore 
make is that the appeal be dismissed. The 
oross.objections must be disallowed. We 
make no order as to costs for the sama 
reasons as were given in the lower Court- 
Costs will come out of the estate. 

n.s./r.k. Order accordingly- 
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Badaldas Jethmal Firm—Plaintiffs — 

Appellants. 

V. 

Gurdinomal Narumal Firm and others 
— Defendants — Respondents. 

Second Appeal No. 3 of 1937, Decided on 
14th April 1939, against decree of Assistant 
Judge, Nawabshah, D/- 30th September 
1936. 

(a) Cml P. C. (1908), S. 11 — Court trying 
first suit must be competent to try subsequent 
suit — In determining competency what has to 
be regarded is competency of original Courts. 

8 eotion 11 operates to exclude the jurisdiction 
of a Court to try a subsequent suit only if the first 
suit was tried by a Court which was competent to 
try the second or subsequent suit. The competence 
of a Court is to be determined irrespective of any 
provision as to the right of appeal from the deci¬ 
sions of that Court, and the competence of a Court 
and the finality of a decision is not dependent 
upon whether an appeal was or was not made. A 
Court may be competent and a decision final with* 
in the meaning of 8. 11 even if no appeal is made. 
It is the competing jurisdictions of the original 
Courts which are to be regarded: 11 Cal 801 (PC) 
and 9 Cal 439 (P C), Eel. on. [P 899 G 2; 

P 330 C 3] 

(b) Civil P. C. (1908), S. 10 — Suit includes 
appeals (Obiter), 

In 8. 10, which is closely connected with 8. 11, 
''suit” must include appeals. The Section refers to 
suits pending before His Majesty in Council. 

[P 330 C 9] 

« (c) Civil P. C. (1908), S. 11 ~ Rule con* 
tained in S. 11 applies to appeals also. 

The rule of res judicata contained in Sec. 11 
applies to appeals as well as to trials in original 
Courts. Hence, where pending a suit between cer¬ 
tain parties in certain Court another suit is insti* 
tuted in another Court between the same parties 
and relating to same subject-matter and the deci¬ 
sion of latter Court becomes final there being no 
appeal from it, an appeal from the decision of first 
Court is barred by res judioata : Case law relied 
on. CP 831 G 2] 

Murlidhar G. Mani — for Appellants. 
Dipchand Chandumal — 

for Respondents^ 

Davis J. C.—This is an appeal againsfc a 
judgment of the Assistant Judge of Nawab- 
ebab who dismissed an appeal against a 
judgment of the Subordinate Judge at Nau- 
flhahro. By this judgment, the Subordinate 
Judge at Naushahro dismissed the appel- 
lants’ suit. Suit No. 144 of 1930. which was 
a suit to re-open accounts. The Court of the 
Subordinate Judge at Naushahro is a Second 
Class Subordinate Court. The Assistant 
Judge dismissed the appellant’s appeal 
because he held that the subject-matter of 
the appeal was res judicata by reason of a 


decision of a First Class Subordinate Court 
at Sukkur in a suit between the same par. 
ties, relating to the same subject-matter 
which was final and binding on him when 
the appeal came before him for hearing. In 
the suit in the First Class Court at Sukkur, 
the appellant in the appeal before the Assis¬ 
tant Judge was defendant and the respon¬ 
dents were plaintiffs, and in the suit in the 
Second Class Court at Naushahro the appel¬ 
lant was the plaintiff and the respondents 
were defendants. There was no appeal 
against the judgment in the First Class 
Subordinate Court at Sukkur though the 
decision was against the appellant. The suit 
in Sukkur was instituted after the suit in 
the Second Class Court at Naushahro and 
the decision in the suit in the Sukkur Court 
was given after the decision in the suit in 
the Naushahro Court. The decision in the 
suit in the* Naushahro Court was therefore 
prior in point of time to the decision in 
the Sukkur Court, bub while there was an 
appeal before the Assistant Judge against 
the decision of the Subordinate Judge at 
Naushahro, there was no appeal against 
the decision of the Subordinate Judge in 
the Sukkur Court which, by reason of the 
lapse of time, was a final decision against 
which no appeal could be made when the 
Assistant Judge had before him for hearing 
and decision the appeal between the same 
parties relating to the Bubject-roatter from 
the judgment of the Subordinate Judge at 
Naushahro. 

It is contended before us for the appel¬ 
lant, the appellant in the Naushahro suit 
and the defendant in the Sukkur suit, that 
the jurisdiction of the Appellate Court, the 
Court of the Assistant Judge at Nawab- 
shab, was not barred by the decision of the 
Subordinate Judge at Sukkur because S. II, 
Civil P. C., does not operate to bar the 
jurisdiction of an Appellate Court by a 
decision of an original Court of lower juris, 
diction. There could, for instance, it was 
argued, be no confiict between Courts of 
inferior and superior jurisdictions, and the 
Court of the First Class Subordinate Judge 
was a Court of inferior jurisdiction to the 
Court of the Assistant Judge at Nawab- 
sbab. It was further argued that the rule 
in S. II did not apply to appeals. It is true 
that S. II operates to exclude the jurisdio- 
tion of a Court to try a subsequent suit 
only if the first suit was tried by a Court 
which was competent to try the second or 
subsequent suit. Otherwise, as was said by 
their Lordships in the Privy Counoil case 
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ia 11 Cal 301,^ where, as in India, there 
are many grades of Courts 
if this construction of the law were not adopted 
the lowest Court in India might determine finally 
and without appeal to the High Court the title to 
the greatest estate in the Indian Empire. 

And it was argued before us that as the 
First Class Subordinate Court at Sukkur 
could not hear an appeal, so the judgment 
of the First Class Court at Sukkur could 
not bar the jurisdiction of the Appellate 
Court, the Court of the Assistant Judge at 
Nawabshah. Bub in a case such as this, we 
think what has to be regarded is the com¬ 
petence of the original Courts. There is no 
question here as to the competence of the 
First Class Court at Sukkur to try the suit 
which was instituted in the Naushahro 
Court. Though the suit in the First Class 
Court at Sukkur was subsequent in point of 
time to the suit in the Second Class Court 
at Naushahro, Sec. 10, Civil P. G., did not 
operate to stay the second suit at Sukkur 
because, on the facts before us, the Second 
Class Court at Naushahro had nob jurisdic¬ 
tion to grant the relief claimed in the First 
Class Court at Sukkur. Moreover, the suit 
in the First Class Court at Sukkur was the 
former suit” within the meaning of 
Expln, 1 to Sec. 11, Civil P. C., because it 
was finally decided before the suit in the 
Second Class Court at Naushahro which 
was not finally decided within the meaning 
S. 11 BO long as the appeal against that 
decision was pending. The Appellate Court, 
then, when it came to hear the appeal from 
the Naushahro Court was faced with a final 
decision of a competent Court between the 
same parties litigating under the same title 
with respect to the same matter in a for. 
mer suit. If, for the sake of argument, 
there bad been an appeal to the District 
Court at Sukkur, and that Court had finally 
decided the appeal before the Appellate 
Court of the Assistant Judge at Nawabshah 
had beard and decided the appeal in the 
Naushahro suit, it could not be said that 
the decision of the Sukkur District Court 
would not have barred the jurisdiction of 
the Nawabshah District Court. No ques- 


tion of competition between inferior and 
superior Courts could have arisen. So, we 
think, there is no difference if there is no 
appeal from the decision of the Sukkur 
Subordinate Court and no decree accord¬ 
ingly of the Sukkur District Court, because 
there was no appeal against the decision of 
^^Sukkur Subordin ate Court. The deoi- 

1. Run Bahadur Siogh v. Lucho Koer, (1886) H 

Cal 301 = 12 I A 33 = 4 Sar 603 (P C). 


sion of the Sukkur Subordinate Court is 
final and whether there was an appeal or 
not seems to us to make no difference. As 
the competence of a Court is to be deter, 
mined irrespective of any provision as to 
the right of appeal from the decisions of 
that Court, so the competence of a Court 
and the finality of a decision is not depen. 
dent upon whether an appeal was or was 
not made. A Court may be competent and 
a decision final within the meaning of S. 11 
even if no appeal is made. Indeed, from 
the decision of their Lordships in the Privy 
Council case in 9 Cal 439,^ it is the com¬ 
peting jurisdictions of the original Courts 
which are to be regarded. 

It may then be argued that if it is the 
jurisdicton of the original Courts which is 
to be regarded, that is an argument in sap- 
port of the contention that S. 11 does not 
apply to Appellate Courts, and reliance is 
placed upon the case in 8 Lab 384.^ That 
case, however, relates to a class of oases 
where there is only one judgment in two 
suits : see also 16 Gal 233^ and 33 Cal 1101,^ 
and its ultimate decision is based largely 
upon the argument that the introduction 
of Expln. 2, S. 11 necessarily excludes its 
application to appeals, and would be in. 
consistent with the Section if the term 
"salt” includes appeals. It is arguable, 
however, that this Explanation was in¬ 
tended to remove doubts arising in a parti, 
cular class of oases as to the applicability 
of the section, when judgment had been 
given in a suit against which no appeal or 
no second appeal lay, and the question 
arose whether such a judgment could ope- 
rate as res judicata. It is clear that in S. 10, 
which is closely connected with Sec. 11, 
"suit” must include appeals. The Section 
refers to salts pending before His Majesty 
in Council. It is arguable however that a 
Court hears appeals; it does not in terms 
try issues. Eveu when an Appellate Court 
under O. 41, R. 24, Civil P. 0., resettles 
-issues according to the words of the rule, 
and finally determines the suit, it is only by 
implication that it tries issues, and in the 
follow ing B. 25, the trial of issues is used 

2. Mislr Baghobardial v. Sheo Baksfa Singh, 

(1883) 9 Cal 139 = 9 I A 197 12 G L R 620 

= 1 Sar 396 (P 0). 

3. Mt. Laohhmi v. Mt. Bballl, (1927) HAIR 

Lah 389=1011 G 849=8 Lah 381=28 P L R 

712 (P B). 

4. Abdul Majid v. Jew Narain Mahto, (1889) 16 

Gal 233. 
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iQ rolation to the trial Court and not to the 
Appellate Court. E. 16 also refers to the 
hearing of the appellant in support of the 
appeal and does not refer in terms to the 
trial of issues. Moreover, E. 2 of 0.14, Civil 
P. 0., refers to the trial of issues though 
E. 3 of 0. 16 refers to the determination of 
issues. It is difficult to say that Sec. 11 in 
express words applies to proceedings in 
Appellate Courts, but it is clear, in our 
opinion, that the rule embodied in that 
Section does apply. There is much autho¬ 
rity in support of this view. In 11 All 148,® 
Mahmood, J., delivering the judgment of 
the Pull Bench said : 

.... I may say that the rule contained in 8. 13 
(present S. 11) is nob limited to the Courts of first 
instance, that it applies equally to the procedure 
of the first and second Appellate Courts by reason 
of Bs. 682 and 687 respectively, (8s. 107 and 108) 
and indeed even to miscellaneous proceedings by 
reason of the general provisions of 8. 647 (8. 141) 
of the Code. 

Again, Bhashyam Ayyangar, J., in the 
Pull Bench case in 26 Mad 91,^ at p. 96 
said : 

When an appeal is preferred from a decree of a 
Court of first Instance, the suit is continued in the 
Court of Appeal and reheard either in whole or In 
part, according as the whole suit is litigated again 
in the Court of Appeal or only a part of it. The 
final decree in the appeal will thus be the final 
decree in the suit, whether that be one confirming, 
varying or reversing the decree of the Court of first 

instance. 

In 24 I 0 243,® Sir Asutosh Mookerji 
and Beachcroft, JJ.. spoke of the rule of res 
judicata, and at p. 244 said : 

On behalf of the respondents, reliance has been 
placed upon the observation in 16 Cal 233,* in 
support of the argument that the doctrine of res 
judicata applies only to Courts of first instance. 
In our opinion, this view is unsound and Is not 
supported by the language either of 8. 13 of the 
Code of 1882 or 8. 11 of the Code of 1908. We are 
in full agreement with the conclusion reached by 
Mahmood, J. in 11 All I486 and are not prepared 
to accept the diobum in 16 Cal 233.* We are fur¬ 
ther of opinion that the change introduced into 
8 .11 of the Code of 1908 which lays down that the 
expression “former suit” shall denote a suit which 
has been decided prior to the suit in question, whe¬ 
ther or nob lb was instituted prior thereto, tends to 
confirm the view that if the same question is in 
controversy between the same partiee in two dis¬ 
tinct litigations instituted one after the other, but 
simultaneously pending, the final decision In the 
later suit, if given earlier, operates as res judicata 
in the earlier suit whose final stage is reached 
later. This principle, taken along with the doo- 
trine that the rule of res judicata is applicable to 


6 Balklshen v. Klshan Lai, (1889) 11 All 148 — 
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7. Krishnama Chatiar v. Mangammal, (1902) 26 
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all the stages of a suit till It Is finally terminated, 
amply justifies the view adopted in 11 All 148.6 

Stanley, G. J., in the Full Bench case in 
33 All 51,® refers to the rule of res judicata 
and at p. 69 said : 

The learned Judges do not point out what would 
be the startling results to which they apprehended 
a contrary conclusion would lead. An Appellate 
Court is bound to apply the rule of res judicata 
even though the decision is the decision of an in¬ 
ferior Court, provided that that Court was compe¬ 
tent to decide the case. I am of opinion, after 
careful consideration of the arguments which have 
been addressed to us by the learned vakil and 
advocate for the respective parties, that the casein 
10 All 12316 and the subsequent decisions of this 
Court which followed it were rightly decided. The 
decree obtained by Manphul stands unreversed and 
is binding upon the appellant. The time for Im¬ 
peaching it has expired, and I am not aware of 
any procedure by which this decree can now be 
rendered nugatory. It was suggested during the 
argument that if the Appeal of Zabaria be heard 
and a decision be obtained in his favour, the appel¬ 
late decree in bis favour will have the effect of 
superseding the former decree, but this cannot be. 
A decree, unless it be a decree which is a nullity by 
reason of, for example, fraud cannot be saperseded 
except it be upon appeal in the regular course. 
This being so, if we acceded to the argument ad¬ 
dressed to us, we should have two inconsistent 
decrees on the files of the Court. This would be a 
most serious anomaly, and in execution proceed¬ 
ings would cause a complete impasse. 

And the later case in 46 All 606,^^ cited 
to ns as a decision overruling 33 All 51,® 
only qualified certain passages in that judg. 
ment in relation to the different facts of 
another case before the Court. It merely 
lays down the rule that a party cannot be 
expected to appeal against a decision in his 
favour. We think therefore it is clear that 
the rule of res judicata contained in S. II 
applies to appeals as well as to trials in 
original Courts, and applying that rule, we 
think it is clear that the subject-matter of 
the appeal before the Assistant Judge was 
as between the parties res judicata by rea¬ 
son of the previous decision in the First Class 
Subordinate Court at Bukkur, We think 
therefore the Assistant Judge was right 
when he dismissed the appeal. We accord¬ 
ingly dismiss the appeal against his judg¬ 
ment with costs. 

d.s./r.k. Appeal dismissed* 


9. Zabaria v. Debi, (1911) 83 All 61=7 I 0 166= 
7 A L J 661 (F B). 

10. Chajju V. Bheo Sabal. (1666) 10 All 128=1887 

awn 301. 

11, Ghansham Singh v. Bhola Singh, (1928) 10 
air All 490=74 I 0 411=46 All 606=21 
A L J 466 (F B). 


332 Sind Lalumal Dholumal v. Hartjmal Lalsing (Davis J. C.) A. LR» 


A. L R. 1939 Sind 332 

Davis J, G. and Tyabji J. 

Lalumal Dholumal and others — 

Applicants. 

V. 

Ilarumal Lalsing and others — 

Opponents. 

Civil Revn. Appln. No, 27 of 1937, De¬ 
cided on I6fch May 1939, to revise judg¬ 
ment and decree of Judge of Small Cause 
Court, Sukkur, D/- 12th December 1936. 

Civil P, C. (1908), O. 32, R. 5 (2)—Applies, 
tion for execution by minor without guardian 
being appointed —* Court may altow receiver 
appointed in proceedings to execute decree on 
behalf of minor. 

Sub*rule (2) to B. 5 of 0. 32 does not say that 
order on any application xt^de by a minor where 
no next friend or guardian is appointed ‘shall’ be 
discharged; it says ‘may’ be discharged. The sub- 
rule cannot be so construed as to deprive the Court 
of its discretion to allow proceedings, which are 
in the interests of the minor, to go on, or to per. 
mit them to be frustrated by mere accident or 
technicality. Hence, where a minor has made an 
application for execution of rent decree and there 
is no guardian appointed the Court may allow the 
receiver appointed in the proceedings to recover 
rent on behalf of minor. [P 332 C 2; P 333 C 1] 

Fatehchand Assudomal — 

for Applicants, 

Davis J, C.—This is an application in 
revision against the judgment of the Judge 
of the Small Cause Court, Sukkur, in which 
he granted plaintiff, who was appointed 
receiver in Suit No. 3 of 1924, a decree for 
Bs. 49 being the rent of the house in suit. 
Defendants 1 and 2 who were tenants 
some time after the suit was instituted paid 
the rent into Court and said they were not 
concerned to whom it was paid. So the 
dispute rested ultimately between the Be. 
oeiver iu Suit No. 3 of 1924 appointed in 
execution proceedings in Sait No. 3 of 
1924 and defendants 3 to 5 in this suit. 
Defendants 3 to 5 in this suit were Naraini. 
bai, wife of Dbolomal, and her two minor 
sons by Dholomal while the plaintiff in Suit 
No. 3 of 1924 was Sobhomal, the son of 
Dholomal by another wife. The learned 
advocate for the applicants Narainibai and 
her two minor sons contended that the 
learned Judge was wrong when he relied 
on S, 64, Civil P. 0., to oust Narainibai 
and her two minor sons for, that Section 
applies only to a private transfer and not 
to any transfer made under a decree, even 
if the decree be an award in execution pro¬ 
ceedings and the learned advocate relied 


upon the Privy Council case in 13 Lah 702.^ 
The learned advocate argues that it matters 
not if Ex. 42 which purported to be an 
assignment of the suit property by Dholo¬ 
mal to his wife Narainibai, was not a gen. 
uine document and did not evidence a 
genuine assignment, because under the 
award decree, Ex. 37 dated 21st October 
1935, Narainibai and her two minor sons 
had a good title to the property in suit. 
But Sobhomal, the plaintiff in Suit No. 3 
of 1924, was not a party to the award 
decree of 2l8t October 1935 and he is not 
therefore in any way affected by its pro. 
visions. We cannot see, then, that it affects 
his title or his claim to recover rent in these 
execution proceedings. 

The learned advocate for the applicant 
then however falls back on the position 
that the receiver was not validly appoin- 
ted; he was not entitled to sue as a plain, 
tiff, and it does appear that the learned 
Judge has in his judgment said that once 
he is satiffed that Narainibai and her two 
minor sons have no title, the question 
of title does not concern him. Obviously 
the plaintiff must succeed upon bis own 
rights, upon the strength of his own case 
and not upon the weakness of the defence. 
But the learned Judge was bound to accept 
as valid the decree in Suit No. 3 of 1924. 
Therefore the only point he really had to 
consider was whether the plaintiff as re. 
ceiver was entitled to execute that decree. 
The learned advocate for the applicant con. 
tends that he was not so entitled, because 
he was appointed in proceedings brought 
by Sobhomal, when under the law, he was 
still a minor. Therefore, these proceedings 
under O. 32, B. 5 being void ah initio, the 
receiver’s appointment was void and he 
could not recover the rent for the property 
in suit. Bat O. 32, B. 5 was intended for 
the benefit of a minor and was not intended 
to enable a father to defraud his minor son 
of his rights; and we observe that sub-r. (2) 
to B. 5 does not say any order on any 
application made by a minor where no next 
friend or guardian is appointed 'shall’ be 
discharged; it says ‘ may’ be discharged. We 
cannot construe that Bub.rnle to deprive 
the Court of its discretion to allow proceed- 
ings, which are in the interests of the minor 
to go on, or to permit them to be frustrated 
by mere accident or technicality, such as 
in this case would deprive Sobhomal of tbei 

1,’Mohammad Afzal Khan v. Abdul Rahman, 
(1932) 19 A I B P 0 235—139 1 0 85=18 Lab 
702=59 1 A 405 (P C). 
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right to recover these rents through the 
Ireoeiver. The learned advocate for the 
applicant relies upon the fact that the exe¬ 
cution application was brought by Sobho- 
mal when he was over 18 years of age but 
under 21 years and that as a guardian had 
been appointed to his property, his age of 
majority was 21 years. We do not think 
however that this argument seriously con¬ 
cerns us in these proceedings. We see no 
reason why, we should hold all the pro¬ 
ceedings in which the receiver was appoint- 
ed void, because the execution application 
was brought by Sobhomal when he was 
over 18 years and not yet 21 years of ago. 
Under O. 32, R. 6 (2) we are not compelled 
to do so and we do not think that justice 
in any way requires that we should do so; 
justice, in fact, requires quite the contrary. 

It turns out, then, that these proceedings 
are really in the nature of Small Cause 
Court proceedings, and that if Narainibai 
and her two minor sons wish to prove 
their title to property in dispute, it is pe^*- 
fectly open to them to file a suit based 
upon title for that purpose. We therefore 
dismiss their revision application with costs. 

D S /r.k. Application dismissed* 
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Davis J. C. and Tyabji J. 

Kazi Abdulhabir Muhammad Sidik 
Ujan — Applicant. 

V. 

Emperor, 

Criminal Revn. Appln. No. 19 of 1939. 
Decided on 27th March 1939, against ]udg. 
ment of the Addl. Sess. Judge, Nawabshah, 
D/- 12th November 1938. . 

Penal Code (I860). S.. 186, 379 - Receiver 
«ppomted by Court taking poweMion of corn 
in po«.ei.ion of third P*rty - Third party re- 
talung poiiOMion peacefully and^ obitrucUng 
•Receiver—Such act does not constitute offence 

Se 379 or So 186# 

Section 186,1.P.O., contemplates that the pub- 
lio servant obstructed was disoharging his public 
lanotlons lawfully hut when there was uo legal 
^asls for his acts, the Section does not apply . is 
Bom 168 and 4 I B 19117 

■Where the Receiver appointed by (Jo^ tc»k pos¬ 
session of corn in possession of a third pat^ who 
subsequently retook posseBsion of 
aid not allow the receiver to make baUi of the 

"‘'Held that the party could not be ^nlshed 

under S. 879 beoausa the patty only 

sion oeacefully of his own property and further as 

be said that the pa^J obstruoted a public servant 


discharging his public functions lawfully within 
tbo meaning of B. 186| Penal Code, and hence he 
was not guilty under Si 186, of the Code either J 
A I B 1926 Pat 237 and A1 B 1932Pat279, Bel, 
on; AIB 1926 All 382, Dieting, [P 834 0 2; 

P 386 O IJ 

Dipchand Chandumal — for Applicant* 
Partabrai D. Puuwani, Advocate-Gene¬ 
ral — for the Crown* 

Davis J. C. — This is an application in 
revision against the judgment of the Addi¬ 
tional Sessions Judge at Nawabshah who 
reduced on appeal a sentence of four months’ 
simple imprisonment passed on the appel¬ 
lant for an offence under S. 379,1. P. 0., by 
the Sub-divisional Magistrate, Naushahro, 
to a fine of Es. 100, and a fine of Rs. 200 
to a fine of Es. 100 for an offence under 
Sec. 186, Penal Code. Two other accused 
appealed against an order binding them 
over under S. 562, Criminal P.O., and their 
appeals were dismissed. The conviction of 
the appellant depends upon the powers of 
a receiver to take possession of property, 
the subject-matter of a suit, between two 
parties, from the possession of a third party. 
In a suit on the plaint of one Rupohand, 
the Subordinate Judge at Naushahro ap¬ 
pointed one Pir Ghulam Hyder receiver on 
Slat May 1937, and authorized him to take 
possession of corn lying in the disputed 
survey Nos. 330 and 331 of Doh Dabhro in 
Kandiaro taluka. In pursuance of this order 
the Receiver, who is an advocate, went to 
the disputed land and took possession of the 
corn lying there on 2nd June 1937. The 
two haris Datardino and Sidik, who had 
cultivated the survey numbers were there 
and informed the receiver of this. The 
Receiver put his seal upon the corn and 
appointed one Ranjho as watchman, and 
on 8th June the Receiver went to the dis¬ 
puted land again to get the corn weighed 
and to make batai, and this time the appli¬ 
cant Kazi Abdul Kabir, who is described 
as an educated man, was there with the 
two haris, and he obstructed the Receiver 
and told him be was in possession of the 
land and the Receiver should not make 
batai. The Receiver told the appellant that 
he had the authority of the Court and that 
he had already taken possession of the 
corn, hut the applicant would not give way 
and finally gave the Receiver a writing to 
the effect that he would not permit the 
Receiver to make batai, and on 22Dd June 
the Receiver, with the permission of the 
Court, filed his complaint for theft and 
ohstmotion on which the applicant has 
been convicted. 
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Now, the learned Judge has decided this 
case against the applicant briefly on the 
ground that it matters not whether the 
order authorizing the receiver to take pos. 
session of the corn was lawful or not; it was 
the duty of the applicant to yield to the 
authority of the officer of the Court, and 
the learned Judge has relied principally on 
the case in 48 All 368.^ Now that case 
depends upon the provisions and practice 
of the Provincial Insolvency Act, and pro¬ 
ceeded, so far as we can see, on the ground 
that the possession of the receiver was a 
lawful possession. That being so, it would 
not be difficult to hold that the removal 
from the receiver's possession, even under 
a bona flde claim, was theft. There was the 
necessary criminal or dishonest intent 
which the criminal law requires; but in 
this case, it does not appear, so far as the 
facts before us stand, that it is proved that 
the possession of the receiver was a lawful 
possession, and in a criminal case, and this 
is a criminal case the burden of proving the 
guilt of the accused lies upon the prose¬ 
cution, and the accused in this case, as in 
other cases, is entitled to the benefit of a 
reasonable doubt, if such exists. The general 
principle applicable in cases of the appoint¬ 
ment of receivers of property in the posses¬ 
sion of third parties is set out briefly in 
Halsbury’s Laws of England as follows: 

As against a stranger to the action who is in 
actual possession, the appointment of a reoeiver is 
of no eSeot (Vol. 26, page 37, 2nd Edition.) 

But that principle is applied in India 
under the Civil Procedure Code in sub.r, (2) 
of R. 1,0.40, Civil P. C., and to some extent 
modified, because it is clear under that sub- 
rule the Court may remove from possession 
or custody a third party whom a party to 
the proceedings has a present right to re¬ 
move. This follows by necessary implica¬ 
tions from the words of sub-r. (2), B. 1 
itself which are : 

Nothing in this rule shall authorize the Oourt 
to remove from the possession or custody of pro¬ 
perty and person whom any party to the suit has 
not a present right so to remove* 

We are not concerned here with a dis¬ 
pute between the parties and possession of 
one of the parties and removal from that 
possession. That is a quite a different class 
of case: sfifl A I R 1932 Mad 193,^ 47 

1. Emperor v. Kamla Pat, (1926) IS A I B Al^ 
382=96 I G 940=27 Cr L J 860=48 All 868 
=24 A Ij J 364. 

2 . Vythllinga Pandarasannadhi v. Board of Con¬ 

trol, (1932) 19 A I R Mad 193=136 I G 771= 
61 M Xj J 904. 


M L J 294® and A I R 1927 Sind 230 * 

Moreover, it would appear clear that a per. 
son in enjoyment of paramount rights is 
entitled to the enjoyment of those rights 
despite the appointment of a receiver, eveq 
if he is not in possession, but in that case 
he cannot take possession vi et armis. He 
must come to the Court for an order for 
possession to be made: A 1 R 1927 Pat 
397® and (1912) 2 Ch 497.® It is not shown 
in this case that either of the parties to the 
suit was entitled presently to remove the 
third party. If so, this point had been con- 
sidered, it might have been so shown; it 
might have been shown that the third party 
was acting in collusion and was put up ta 
claim possession and to obstruct by one of 
the parties to the suit when clearly sub- 
r. (2) of R. 1, 0. 40 would not have availed 
him. Therefore, it appears clear to ns that 
the receiver was not entitled to take pos¬ 
session of the corn or appoint a watchman. 
But it is then argued that since the corn 
was sealed and the watchman appointed, 
the receiver was in possession, even though 
the possession was unlawful, and the appli. 
cant was not entitled to retake forcible 
possession of this corn or land. But it does 
not appear that he took forcible possession 
at all. No force was at all used. He was 
there when the receiver arrived, having in 
the meantime taken peaceful possession of 
that which the receiver had no right to 
possess, and he told the receiver he would 
not allow him to make batai of the corn. 
It appears to us, then, difficult to say that 
the applicant was guilty of theft when under 
these circumstances be took peaceful pos¬ 
session of his own property. It appears also 
difficult to hold that he was guilty of an 
offence under S. 186, I. F. G.: 5 Fat 216^ 
and 11 Fat 493.® S. 186, 1. F. C., we think, 
contemplates that the public servant ob¬ 
structed was disohargiug his public func- 
t ions lawfully, but when there was no legal 

3. Bameswar Singh v. Hitendra Singh, (1924) li 
AIR F G 206=82 I 0 794=47 MLJ294(FC), 

4. Panjab National Bank,Ltd. v.Moosaji Jafierji, 
(1927) 14 A IR Sind 230^ 102 I 0 363 = 23 
8 L R 49. 

6 . Bhagwandas Maiwari v. Manindra Ghandra 
Nandi, (1927) 14 AIR Fat 897=104 I 0 296= 
8 F L T 717. 

6 . Fairweather v. Metropolitan Amalgamated 
Estates, Ltd.. (1912) 2 Oh 497 = 81 L 7 Oh 
745=107 L T 645. 

7* Badri Qope v. Emperor, (1926) 18 AIR Fat 287 
=93 I O 146=27 Or L J 418 = 6 Pat 216=7 
F L T 80. 

8 . Nagarmal Marwari v. Emperor, (1932) 19 AIR 
Fat 279=1932 Or G 728= 139 I 0 634=88 Or 
L J 888=11 Fat 493=13 P L T 689. 
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basis for his acts, it appears to us that the 
Section does not apply: 13 Bom 168 and 
29 Bom L R 987=61 Bom 896.^® What 
the receiver was trying to do in this case 
[was expressly forbidden by sub-rule (2) of 
R. 1. Q. 40. Civil P, 0. We do not think 
therefore it can be said that the applicant 
obstructed a public servant, even though a 
receiver be a public servant within the 
meaning of S. 186,1. P. 0. We are also not 
'here concerned with S. 99, Penal Code4 
We think therefore that on the particular 
facts of this case, the applicant’s convic¬ 
tions under both the Sections should be set 
aside and the fines refunded and we order 
accordingly. It follows that the conviction 
of the two baris Sidik and Datardino, _^ho 
have not come to this Court in revision 
should also be set aside, and we order 
accordingly. 

d.b./r.k. Be'omon accepted. 

9. Qaaen-EmpEeafl V. Tal8iram.U8B9)18 Boml68. 

10. Emperor v. Kadarbhal 

Bom 483 103 I 0 693 = 28 Or L J 706=61 

Bom 896=29 Bom L B 987. 
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Davis J. C. and Tyabji J. 

Emperor 

V. 

Abdullah Karim — Accused. 

Criminal Ref. No. 363 of 1938. Decided 
on 14th March 1939, made by Superinten. 
dent, Karachi District Prison. D/- Ist 
December 1938. 

(a) Bombay Borilal School* Acl (18 of 1929), 
Sf 6s 8 ” Pfeviout coavickipnt to be eviaeoce 
of crimiaal habit* must be properly proved — 
Okberwite Court cannot take action under a. o 
.—Standard of proof is same a* that for purpose 
of S. 75,1. P. C. 

Where the evidence of criminal habits or ten¬ 
dencies from which it is to appear to Court that it 
should take action under Sec. 6 is that of previous 
convictions the Court should requite these previous 
convlctions.to be properly proved before it can say 
that there is evidence from which it can appear to 
the Court that the accused is of orimlnal habitsor 
tendencies within the meanjpg ofol.(b)ofB.6. The 
standard of proof in such ft is the same as 
that requited for putpoeea of S.,7B, I. P. O.: il I« 
1916 Cal Sii, Rel, on, ' [P 0 1,2J 

Where the only evidence of' pwVibus convictions 
was merely the extracts ^frtei records of the Cen- 

tral Bureau of fingerprlntfl 

jail officer or warrant of Qop^m^t was pro¬ 
duced to prove it : k' * -. ■ 

Eeld that the Court coui^OTon swh evidence 
take account of the piev)loijftifc|ivietion and that 

It could not therefore take settop C 2) 
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(b) Criminal P. C. (1898), S. 439 —Power is 
discretionary. 

The exercise by the High Court of therevisionaJ 

iurlsdlctlon is a matter of disoretlon. 

•' [P 337 0 1] 

(c) Bombay Borstal School* Act (18of 1929), 
Ss. 6 and 11 — Case should be first referred to 
Inspector.General under S. 11 - Only when he 
cannot take action, case should be referred to 
High Court. 

Before a case is referred to the High Court under 
See. 6 a reference should be first made to the Ins- 
peotor.General, and only when be is of thaopinion 
that he cannot by reason of the particular oiroum- 
stancesof the case or the provisions of 8.11 trane- 
fer a young oflender to Borstal School by bis own 
order or with the previous sanction of Govern- 
ment. should any reference in such matters be 
made to High Court. [P 337 0 1] 

Partabrai D. Punwani, Advooate-General 

— for the Crown. 

W. D. G. Vellani —for Pauper accused, 

Davis J. C. — The record in this case 
has been sent to us by Superintendent, 
Karachi District Prison under S. 636, Bom¬ 
bay Jail Manual, it being his opinion that 
this accused Abdullah, son of Karim, aged 
about 20, is a fit and proper subject for a 
Borstal School, and that we should under 
Ss. 6 and 8, Bombay Borstal Schools Act, 
1929, send him to a Borstal School. But 
we do not think that this is a case where 
we should interfere. It appears the evi¬ 
dence on which the Superintendent relies 
to show that the accused is a person of 
criminal habits or tendencies is the fact 
that the judgment shows two previous con¬ 
victions, one on 20th July 1937 of threo 
months’ rigorous imprisonment under Secs. 
464/511,1. P. C., by Lucknow Court, and 
the other on 30tb November 1937 also by 
aLnoknow Court of an offence under S. 379, 
I. P. C. with six months’ rigorous imprison¬ 
ment. But the learned advocate who ap¬ 
peared for the accused took the point that 
these two previous convictions had not been 
properly proved, their proof merely being 
extracts from the records of the Central 
Bureau for Finger prints and the evidence 
of one Ramohand, an expert of the Finger¬ 
print Bureau at Karachi. The wisdom of 
the rule which requires previous convic¬ 
tions to be properly proved is, we think, 
illustrated by this very case because while 
the extract from the Register of Finger¬ 
prints was interpreted by the Expert as 
showing the accused was convicted by a 
First Class Magistrate on 10th July 1936, 
and sentenced to three years’ rigorous im. 
prisonmenb under S. 379,1. P. 0.» further 
inquiry apparently showed that the entry 
as interpreted by the Expert was inoorreoti 
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and that the sentence was not three years’ 
rigorous imprisonment but three years in a 
Eeformatory School at Dharwar. There 
should really be no difficulty about proof 
of these previous convictions if the prose, 
cutions would take the little trouble that 
is necessary. 

The simplest thing for them to do is to ob¬ 
tain from the prison or from the Court a 
certified copy of the judgment in which the 
previous convictions on which they rely are 
recorded. S. 511, Criminal P. C., provides for 
this: A previous conviction or acquittal may 
be proved inter alia by an extract certified, 
under the hand of the officer having the 
custody of the record of the Court in which 
such conviction or acquittal was had, to be 
a copy of the sentence or order; or, in the 
case of a conviction, either by a certificate 
signed by the officer in charge of the jail, 
in which the punishment or any part there¬ 
of was inflicted, or by production of the 
warrant of commitment under which the 
punishment was suffered. Thus the fact of 
the previous conviction or acquittal, as the 
case may be, is satisfactorily proved. But 
this is not enough: in addition, there must be 
proof of the identity of the accused person 
as the person so convicted, and here comes 
in the use of finger prints. But the evidence 
of finger prints is evidence of identity and 
is not in itself evidence of the previous 
convictions. Por instance, in this very case, 
there has been a mistake which would 
have been avoided if there bad been a copy 
of the sentence or order or a certificate 
signed by the officer in charge of the jail 
or the warrant of commitment. There 
would not have been then this confusion as 
to whether the sentence was of three years* 
rigorous imprisonment or three years in 
the Eeformatory School, and we think this 
simple illustration shows the necessity of 
proving the conviotion and sentence in the 
manner set out in S. 511 (a) or (b), Crimi- 
nal P. 0., to which we have already referred. 

The learned Advocate-General who ap¬ 
peared to support the reference of the 
Superintendent of the Jail pointed out to 
us that S. 6, Bombay Borstal Schools Act, 
merely requires that it should appear to 
the Court, and that these words imply 
something less than proof. But where the 
evidence of criminal habits or tendencies 
from which it is to appear to the Court 
that it should take action under Sec. 6 is 
that of previous convictions we think that 
the Court should require these previous 
convictions to be properly proved before it 


i. I. it. 

can say that there is evidence from which 
it can appear to the Court that the accused 
is of criminal habits or tendencies within 
the meaning of cl. (b) of S. 6. The case, of 
course, is quite different where the prose, 
cation rely upon something other than pro- 
vious convictions to show the accused as of 
criminal habits or tendencies. But we our. 
selves can see no difference in the standard 
of proof required for previous convictions, 
for the purpose of S. 75, I. P. C., or for 
the purpose of Sec. 6, Bombay Borstal 
Schools Act. The purpose of proof in each 
case is to make reasonably certain the exis- 
tence of those previous convictions upon 
which the Court is asked to act and we do 
not think it was the intention of the Legis¬ 
lature that under S. 6, Bombay Borstal 
Schools Act, there should be an element of 
doubt as to previous convictions any more 
than that there should be an element of 
doubt as to previous convictions when the 
provisions of Sec. 75, I. P. C. are to be 
invoked. In this case we have much the 
same sort of thing as in 43 Cal 1128.^ In 
that case the learned Judge said at p. 1137: 

The first of these witnesses was a certified expert 
in fingerprints, and he produced what has ^en 
marked as Ex. 4 (1) from the Central Bureau. 
That purports to be a register of the thumb im¬ 
pressions of the accused on p. 1 and on the reverse 
his descriptive roll and a list of his previous con* 
victions. No evidence has been recorded as to how 
this paper comes to be made and lodged in the 
Central Bureau nor from what particulars the 
previous convictions on the reverse are recorded 
and certified. There is therefore nothing on this 
paper except the two certificates at the foot to 
show that the person convicted seven times in 
Bombay is the same man as was convicted at 
Howrah on 9Snd May 1912. * 

There is uothing in the record before us 
to satisfy us that the convictions and sen. 
tencea shown on the slip from the Central 
Fingerprint Bureau were convictions and 
sentences passed upon the accused person 
now before us. There is a gap in the evi¬ 
dence, there is not here the link of the 
certified copies of the sentences or orders 
or the certificate of the Jail Superintendent 
under B. 511, Criminal P. C., to connect 
satisfactorily the accused before us with 
the accused before. the Lucknow Courts. 
We think, ther^ore, that we cannot take 
account of these ;kwo previous convictions 
for the purpose of'^is reference of the 
Saperlntendeo^Nhe'Jail. 

It was thehp^d to us by the leaf nod. 
advocate for t& aooused that if we cannot 

1. Emperor V. Abdul. (1916) 8 AIB 0*} 

344=83 Oal 1196=17 Or L JIW 

=20 0 WN7SB. 
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take notioe of these two previous oonvio. 
*tioDB for the purpose of the reference of 
the Buperintendent of the Jail, and if it 
'is our opinion that they were not properly 
proved, we should interfere and reduce the 
sentence of one year’s rigorous imprison¬ 
ment passed upon the accused, and that 
we should do this in exercise of our juris¬ 
diction as a Court of Revision. But the 
exercise by us of the revisional jurisdiction 
is a matter of discretion. We see no reason 
whatever why we should interfere and 
reduce the sentence of one year's rigorous 
imprisonment passed upon this accused. 
We think under the circumstances the sen¬ 
tence was in no way excessive. We should 
also wish to point out to the Superinten¬ 
dent of the Jail that under S. 11, Bombay 
Borstal Schools Act, the Inspector-General 
of Prisons has certain powers of dealing 
with convicted persons and of transferring 
them from prison to a Borstal School and 
we think it would be far more convenient 
if before a case is referred to us by the 
Superintendent in this manner, a reference 
should be first made to the Inspector-Gene- 
ral, and only when he is of the opinion 
that he cannot, by reason of the particular 
circumstances of the case or the provisions 
of Sec. 11, Borstal Schools Act, transfer a 
young offender to the Borstal School by 
his own order or with the previous sanc¬ 
tion of Government, should any reference 
Jin such matters be made to us. We there¬ 
fore return the reference to the Superin¬ 
tendent stating that we intend to take no 
action in this matter, and that we should 
•he glad if those responsible for proof of 
previous convictions in the Courts at 
•Karachi will carefully consider the proper 
procedure to be followed and sea that a 
more satisfactory procedure than has been 
adopted in this case be followed in the 
future. Order accordingly. A copy of this 
order should be sent to the Inspeotor-Gene- 
,rsl of Prisons for information. 

D.B./b.k. Beference answered. 
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Davis J. C. and Tyabji J. 

Nebhandas Bollaram and others 

Applicants 

V. 


Emperor* 

Oriminal Revn. Applns. Nos. 366, 367, 
68 and 369 of 1938. DwWed on 16th 
fftroh 1939. fro™ order of City Magistrate, 
hikarpnr, D/- ISth October 1988. 

1939 B/18 & 


(a) Criminal Trial— Ravition — Queitiona of 
facta not diipuled in lower Court cannot be 
allowed to be introduced in reviaion. 

In revision High Court cannot allow the appli¬ 
cant to Introduce questions of fact which, as they 
were not disputed, by implication were admitted 
in the lower Oourt. [P 887 0 3] 

(b) Bombay Prevention of Adulteration Act 
(5 of 1925), S. 4 — S. 4 applies alao to sale of 
articles of food of which ghee is necessary 
ingredient. 

It cannot be said that 8. 4 applies only to sale 
of ghee simply as such and does not apply to the 
sale of articles of goods of which it is a necessary 
ingredient. The words of the Section are wide 
enough to inolude articles of food which contain 
ghee mixed with other substance. CP 838 0 1] 

(c) Bombay Prevention of Adulteration Act 
(5 of 1925), S. 4 (1) (b) — Ghee alleged to be 
adulterated taken from shop where sweetmeats 
were offered for sale— Presumption is that ac¬ 
cused manufactured and was offering for sale 
sweetmeats as containing pure ghee which 
contained impure ghee. 

Where ghee alleged to be adulterated was taken 
from a shop where sweetmeats and pakoras were 
offered for sale and indeed from a frying-pan in 
which other sweetmeats and pakoras were being 
made, a presumption can be raised that the sweet- 
meats'and pakoras in accused’s shop bad been manu¬ 
factured for sale within the meaning of S. 4 (1) (.b) of 
the Act and that he was manufacturing and offer¬ 
ing for sale sweetmeats and pakoras as containing 
pure ghee which contained impure ghee. 

[P 838 0 3] 

(d) Bombay Prevention of Adulteration Act 
(5 of 1925),S. 4 (1) (b) — Prosecution’s burden 
to prove that article is adulterated may be dis¬ 
charged by admission of accused. 

It is true that the burden of proof that article of 
food is adulterated lies upon the prosecution, but 
that burden may in effect be assisted or even com¬ 
pletely discharged by the admission of the accused 
himself. [P 339 0 1] 

H. T. Raymond — for Applicants. 

Partabrai D. Punwani, Advocate. General 

— for the Crown, 

Davis J. C. — This is an application in 
revision against an order of the City Magis¬ 
trate of Bhikarpnr, convicting the applicant 
of an offence under S. 4, Bombay Proven- 
tion of Adulteration Act of 1925. Objections 
were taken to the order of this Magistrate 
based on questions of fact which, if they 
had been taken in a lower Oourt in the same 
manner in which they have been taken by 
the learned advocate for the applicant in 
this Court, might possibly have secured an 
acquittal for the accused. But we are sit¬ 
ting here in revision and we cannot allow 
the applicant to introduce before us in revi¬ 
sion questions of fact which, as they were 
not dispnted, by implication, were admitted 
in the lower Court. Por instance, it was 
argued that the Health Officer of the Shi- 
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karpur Municipality was nob an Inspector 
validly appointed, as required by Sec. 8 of 
the Act: but whether he was or was not so 
appointed quite clearly must turn upon 
questions of fact which cannot be raised be¬ 
fore us for the first time in revision. Simi- 
larly it was objected before us that the 
summons did not contain the necessary 
particulars required by Sec. 13 of the Act, 
but although the case was adjourned from 
time to time in the lower Court and the 
complaint which was before the Court and 
a copy of which was most certainly served 
upon the accused contained all the neces- 
sary particulars required by Sec. 13, no 
objection was taken as to the summons 
itself. We think the proper inference to be 
drawn under the circumstances is that the 
summons was in order accompanied, as 
undoubtedly it was, by a copy of the 
complaint. 

The principal objection taken, however, 
was that the accused did not sell ghee and 
that he has been convicted for the sale of 
adulterated ghee; while what in fact he sold 
were sweetmeats or pakoras and it is not 
proved that these pakoras or sweetmeats as 
sold by the accused purported to contain 
pure ghee, or that their nature, substance 
or quality was such that pure ghee was an 
ingredient in their manufacture. We do 
not accept the argument that S. 4, Adulte¬ 
ration Act, applies only to the sale of ghee 
simply as such and does not apply to the 
sale of articles of food of which it is a neces. 
sary ingredient. For, apart from the fact 
that the words of the Section are wide 
enough to include articles of food which 
contain ghee mixed with other substance, 
to accept this argument would be to fru. 
strate one of the purposes of the Act which 
is to secure that articles of food purporting 
to be sold as pure and unadulterated are 
pure and unadulterated and that the pur¬ 
chaser should buy what he is led to expect 
he is purchasing, or what he is led to expect 
is sold to him. Therefore, if in this case the 
accused had taken the defence that while it 
is true he sold sweetmeats or pakoras, it 
was not expected, nor did he by implica- 
tion suggest, that they were made of pure 
ghee, he might have made a good defence 
upon the record as it stands. But he did 
not take that defence at all; on the con. 
trary, he contended that the ghee was pure 
and was of good quality; and that if ana. 
lysis showed a certain percentage of foreign 
matter, that came not from the ghee but 
from the other substances with which it 


was mixed in the frying-pan from which 
the sample of ghee was taken. But, again, 
this defence has nothing to recommend it 
beyond its apparent ingenuity. Because in 
a case of pakoras and of sweetmeats there’ 
is nothing else besides ghee which could 
contain that percentage of foreign fat which 
the analysis in this case showed. Moreover 
the evidence will show that the sample of 
the ghee was taken before it was mixed or 
combined with the other ingredients in the 
frying-pan. Far then from the accused 
taking the defence that the sweetmeats or 
pakoras he sold did not purport to contain 
pure ghee, his ease was that they did con. 
tain pure ghee and it appears clear from 
the evidence on the record that this case 
of his is false. 

It is said that the learned Magistrate has 
wrongly relied upon Expln. 2 which ap¬ 
peared in S. 4 of the Act before its amend¬ 
ment by the amending Act of 1935. But 
really Expln. 2 in no way affects the pro¬ 
secution case, because, while it is true the 
Magistrate in bis judgment quotes this 
Explanation and says that it raises a pre- 
sumption that the articles were manufac- 
tured for the purposes of sale, he goes on 
to say that the fact that the sweetmeats- 
and pakoras were intended for sale is ad¬ 
mitted by the accused also. Moreover, the 
fact that this ghee was taken from a shop 
where sweetmeats and pakoras were offered 
for sale, and indeed from a frying-pan in 
which other sweetmeats and pakoras were 
being made, makes it quite clear that the 
presumption apart, the admission of the 
accused himself apart, the sweetmeats and 
pakoras in his shop had been manufactured 
for sale within the meaning of S. 4 (l) (b) 
of the Act and that he was manufacturing 
and offering for sale sweetmeats and pakoras 
as containing pure ghee which contained 
impure ghee. 

Lastly, a point was taken that the 
accused has been convicted under S. 4 gene- 
rally of the Act and that Section contains 
many parts and reference was made to a 
previous judgment of this Court, where this 
question of the different parts of Sec. 4, 
Adulteration Act, was referred to; but the 
facts of that case were entirely different. 
In that case there was confusion on the 
part of all parties concerned, confusion as 
to the offence of which the accused was 
charged and of which he was convicted, 
while in this particular case from the de- 
tails given in the complaint and from tbe- 
evidenoe recorded it is perfectly clear that 
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the oonviotion is tinder See. 4 (l) (b) of the 
Aot. There is nothing then in this question 
to admit of a mistake. It is true of course 
that the burden of proof lies upon the pro-' 
seoution, but that burden may in effect be 
assisted or even completely discharged by 
'the admissions of the accused himself. We 
think, therefore, there is no reason why we 
should interfere in revision in this case and 
we dismiss the revision application accord, 
ingly. We also have before us three other 
revision applications Nos. 367 of 1938, 368 
of 1938 and 369 of 1938 in which the facts 
and the arguments are similar. The reasons 
and the arguments of our decision in the 
case with which we have just dealt apply 
equally effectually in the case of these three 
other revision applications now before us; 
hence we dismiss them all accordingly. 

d.s./r.k. Applications dismissed. 


A. I. B. 1939 Sind 339 

Davis J. C. and Tyabji J. 

Emperor 

V. 

Miro Ghulam Hussain — Accused. 

Criminal Ref. No. 386 of 1938, Decided 
on 14th March 1939, made by District 
Magistrate, Sukkur. 

(a) Crtminal P. C. (1898), S. 439 (6) Ac¬ 
cused releated under S. 562, on probation of 
good conduct — High Court under S. 562 (3) 
setting aiide that order patting tentence in 
lieu of it — High Court cannot be regarded at 
enhancing tentence. 

The enhancement of a sentence presumes that 
there is a sentence to be enhanced. Under 8. 662, 
when an accused Is released on probation of good 
conduct, no sentence is passed by the Court. 
Therefore when under S. 562 (8) High Court sets 
aside an order and passes a sentence in lieu thereof, 
it oannot be said that it enhances a sentence with¬ 
in the meaning of 8. 489 (6) of the Code. 

[F 389 C 2] 

(b) Penal Code (1860), S. 379 — Catet of 
cattle theft in community depending much on 
cattle should not be leniently treated. 

Ofienoes of cattle theft are particularly mean 
and despicable offences in a community where so 
much depends upon cattle. They are inspired by 
no other motive than the ordinary motive of gain 
whioh In many other cases prompts a thief to 
steal, and it must be made plain to young men 
who steal cattle that if they are not going to prison 
they will have at least to pay a heavy fine: AIR 
29S3 Sind 44, Bel. on. [P 840 0 1] 

Parfcabrai D. Punwani, Advocate-Gene- 
ral — for the Grown. 

Eewaohand V. Thadhani — for Accused. 

Davis J. C. — This is a reference to us 
by the learned District Magistrate of Buk- 
knr, in which he asks us to pass a sentence 


upon one Miro who has been oonyioted by 
the First Glass Magistrate of Mirpnr 
Methelo of the theft of a bullock and re. 
leased on probation of good oonduct under 
S. 662, Oriminal F. 0. The learned District 
Magistrate states that cattle lifting is very 
common in his district and requires a.deter. 
rent sentence, and we might also refer him 
to the case of this Court in 27 S L B 34^ 
at p. 36, in which two Judges of this Court 
set out good reasons why in cases of cattle 
thefts which are prevalent in a district 
sentences of imprisonment should be pas¬ 
sed and why first offences of this nature 
should not ordinarily go unpunished. The 
learned advocate who appeared for this 
Miro, who is a young man of, as the Magis- 
trate says, about 25 years of age, claimed 
to be heard on the merits of the case, be¬ 
cause he said that under S. 439 (6), Cri¬ 
minal P. C., he could show, in case of 
enhancement of a sentence, cause against 
the sentence itself. But we do not see how 
it can be said here that we are enhancing 
a sentence or acting under Sec. 439 (6) 
because the enhancement of a sentence pre¬ 
sumes there is a sentence to be enhanced, 
but under S, 562, Criminal P. C., it is clear 
that what is dene is done in lien of sen. 
tence. It says : 

.... if it appears to the Oourt before whioh be 
is convioted, regard being had to the age, obarao- 
ter or antecedents of the offender, and to the olr- 
oumstances in which the offence was committed, 
that it is expedient that the offender should be 
released on probation of good conduct, the Oourt 
may instead of sentenoing him at once to any 
punishment, direct that he be released on his en¬ 
tering into a bond .. ., 

So it is clear to us that under S. 662, 
Oriminal P. C., when an accused is releas- 
ed on probation of good conduct no sen- 
tence is passed by the Court. Therefore, 
when, as under 8. 562 (3) we are entitled 
to do, we set aside an order and pass a sen. 
tence in lieu thereof, it oannot be said that 
we enhance a senteno'e within the meaning 
of 8. 439 (6), Oriminal P. 0., and however 
unfair this may appear to the learned 
advocate, we are here to interpret the law 
and not to make it. Therefore we are not 
prepared to bear the learned advocate upon 
the merits of the case, though we have 
heard him on all matters material to the 
question before us, that is the passing of a 
sentence of imprisonment in lieu of the 
order passed by the Magistrate under Bee- 
tion 562, Oriminal P. 0. 

1. Emperor v. Jhanajl, (1988) 20^ IB Bind 
44=1933 Or 0 190=142 10 644=84 Or L J 
420=27 SLR 84. 
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The learned advocate pointed out to us 
that though in 27 S L E 34^ at p. 35 the 
Court expressed its disapproval of leniency 
in cases of cattle lifting, nevertheless it did 
not interfere because of the time that had 
elapsed between the order of the Magis¬ 
trate and the date on which the Court was 
hearing the reference. But apart from the 
question that the lapse of time in that case 
was far greater than the lapse of time in 
this, we do not think that we can allow 
offences of this nature to pass upon an 
order of a Magistrate of release on proba- 
tion of good conduct under S. 662, Cri¬ 
minal P. C. Offences of cattle theft are 
particularly mean and despicable offences 
in a community where so much depends 
upon cattle. They are inspired by no other 
motive than the ordinary motive of gain 
which in many other cases prompts a thief 
to steal, and we think it must be made 
plain to young men who steal cattle that 
if they are not going to prison they will 
have at least to pay a heavy fine ; and we 
are willing in this case under the oiroum- 
stances to give this method of a fine a trial, 
though if subsequent cases show that even 
this leniency is misunderstood, there may 
be no alternative for us but to follow in 
practice the reasoning and conclusions in 
27 S L R 34^ to which we have referred. 
We do not wish to impose a fine that is too 
heavy to be paid. On the other hand, the 
fine must be such as to make it clear that 
cattle lifting is not profitable. The learned 
advocate says that the father of the ac¬ 
cused is a poor Mulla, though he previously 
stated that the father had lands. But as¬ 
suming that the father is poor we do not 
think it will be beyond the capacity of the 
accused or those closely interested in him 
to pay a fine of Es. 150 and we think there¬ 
fore that we should set aside the order of 
the Magistrate under S. 562, Criminal P. 0., 
and pass upon the accused in lieu of the 
order a fine of Es. 150, or direct him in 
default to undergo rigorous imprisonment 
for six months. The accused can be given 
a fortnight to pay the fine. The father 
should execute a bond for the payment of 
the fine or for the appearance of the acous. 
ed in this Court on failure to pay the fine 
within the time allotted, so that sentence 
imposed in default of fine may be under¬ 
gone. The fine may be paid in the trial 
Court. 

d.s./r.k. Order set aside. 


A. I. B. 1939 Sind 390 

Davis J. G. and Tyabji J. 

Manghanmal Gianchand —Applicant 

V. 

Emperor. 

Criminal Eevn. Appln. No. 333 of 1938, 
Decided on 17th March 1939, to revise 
order of Dist. Magistrate, Hyderabad, 
D/. 15th October 1938. 

Bombay Diitrict Police Act (4 of 1890), Sec. 
39'A, Rules under, R. 17 — Order by District 
Magistrate under R. 17 —' High Court has no 
jurisdiction to interfere under Sec. 435, Crimi¬ 
nal P. C. 

When the District Magietrata passes orders 
under B. 17 of the Rules for licensing and control¬ 
ling places of public entertainmeat framed under 
8. 39>A, Bombay District Police Act, the District 
Magistrate or Magistrate of the Dlstrlot, wbioh- 
ever he may be called, is not acting as an inferior 
Court within the meaning of 8.435,Oriminal P.O. 
He is acting as an executive officer in the exer¬ 
cise of powers conferred upon him under 8eo. 39-A, 
Bombay District Police Aot. High Court therefore 
has no jurladiobion under S. 435, Criminal P. 0., 
to interfere with this order. [P 341 C 1, 2] 

Hardasmal Vishensingh— for Applicant. 

Partabrai D. Punwani, Advocate.Goneral 

— for the Crown. 

Davis J. G. — This is an application in 
revision against an order of the District 
Magistrate of Hyderabad asking this Court 
to set aside an order purporting to have 
been passed by the District Magistrate of 
Hyderabad, whereby he ordered the appli¬ 
cant to close a hotel for a period of six 
months. It is intelligible that a certain con¬ 
fusion attached to this order, because not 
only did it appear from the notice served 
upon the applicant that the order was not 
even signed by the District Magistrate, but 
when we called for the papers and looked 
at the order ourselves, we found ourselves 
quite unable to decipher the handwriting 
in which the order was written; nor was 
the learned Advocate-Qeneral, despite his 
best endeavours, more successful. We there¬ 
fore returned the papers and asked the 
learned District Magistrate to decipher the 
order for us and to inform us under what 
Aot, or Section of the Aot, or statutory rule 
his order was made. We have now been 
favoured by the learned District Magistrate 
with a copy of the order as deciphered by 
him and he also informs us that the order 
was made by him under B. 17 of the Holes 
for licensing and controlling places of public 
entertainment, framed under S. 39-A, Bom> 
bay District Police Aot. We would suggest 
in future not only to save himself but other 
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people trouble the learned Distriot Magis¬ 
trate might put at the head of his order, as 
is customary or should he customary, the 
Section of the Act and the Buie under which 
it is made and he might see when a copy of 
the order is served upon the parties who 
are to obey it, the copy of that order should 
show that the order was signed by him 
and not by a subordinate in his office. 

These questions apart, however, the learn- 
ed Advooate.General has taken a prelimi¬ 
nary objection, and we think a quite proper 
preliminary objection, that this Court has 
no jurisdiction to deal with this order of 
the District Magistrate, now its nature and 
contents have been disclosed to us; for, it 
is an order passed by him as an executive 
officer under the Bombay District Police 
Act. Por the applicant however, it is con¬ 
tended that the District Magistrate, when 
he passed this order, was acting as a Court 
and was therefore subject to our jurisdic¬ 
tion in revision under S. 435 and the fol¬ 
lowing sections .of the Criminal Procedure 
Code; but, though it is true that in the 
District Police Act under S. 3 (d) a district 
is defined as "territorial division constitut¬ 
ing a district for the purposes of the Cri¬ 
minal Procedure Code, ” and a District 
Magistrate is nowhere specifically defined 
but is referred to, for instance, in S.^ 13 as 
a Magistrate of the District who is pre¬ 
sumably the same person as a District 
Magistrate appointed under S. 10, Criminal 
P. 0.. nevertheless it does not appear to us 
to follow that every act of the Magistrate 
of the District under the Bombay District 
Police Act is the act of an inferior Criminal 
Court within the meaning of 8. 435, Cri¬ 
minal P. C. S. 32, Criminal P. 0., and the 
following relevant sections refer clearly to 
Courts. The District Magistrate is under 
S. 10, Criminal P, C., also a Magistrate of 
First Class, and Ss. 32, 33 and 34 refer 

to the Courts of Magistrates. 

It therefore appears to us clear that be¬ 
fore we can exercise our jurisdiction in revi¬ 
sion under 8. 435. Criminal P. C., we should 
be satisfied that the act of the District Ma¬ 
gistrate which we are asked to revise is an 
act of the Court of the District Magistrate. 
It appears on the face of it impossible to 
sav that when the District Magistrate pas¬ 
ses orders under Buie 17 of the Buies for 
licensing and controlling places of p^ho en¬ 
tertainment framed under 8. 39-A, Bombay 
District Police Act, the District Magistrate 
or Magistrate of the District whichever he 
may be oaUed, is acting as an inferior Court 
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within the meaning of 8. 486, Criminal 
P. C.; in our opinion it is clear that he is 
acting as an executive officer in the exer. 
oise of powers conferred upon him under 
8. 39-A, Bombay District Police Act. 

If his order is extra vires and is dis¬ 
obeyed and accused be prosecuted, convicted 
and punished, then doubtless this Cout 
would have jurisdiction over the inferior 
Court which so convicted or punished, then 
doubtless the question as to whether the 
order of the District Magistrate was extra 
vires or intra vires of the powers conferred 
upon him under the Bombay District Police 
Act, could be inquired into and determined; 
but until that stage we do not see how wo 
can exercise powers over the orders of the 
Magistrate in this matter as an inferior 
Criminal Court. Presumably the applicants 
consider themselves aggrieved by tbe order 
of the Magistrate of the District which they 
contend is ultra vires. They can seek an 
appropriate remedy in a Civil Court unless 
the Legislature has by its enactment barred 
any remedy in a Civil Court. That aspect 
of the matter we are not now called upon 
to deal with in any way. We therefore re¬ 
ject this revision application accordingly. 
d.s./r.k. Application rejected. 


A. I. R. 1939 Sind 341 

Davis J. C. and Tyabji J. 
Emperor 

V. 

Makanand Kherajmal and others 

Accused. 

Criminal Eef. No. 112 of 1939. Decided 
on 2nd May 1939, made by Addl. 8ess. 
Judge, 8ukkur, D/- 3rd April 1939. 
'Criminal P. C. (1898), S. 530 (q)—•‘Tries an 
offender summarily**-- Meaning — Magistrate 
trying offence under S. 4, Bombay Gambling 
Act, summarily—S. 530 (q) applies. 

The words of 8. 630, Criminal P. 0., are very 
wide. Trying an offender summarily under 8. 530 
(q), Criminal P. C., means trying the particular 
offender in a paxtioular case, summarily, and 
trying that offender for that offence of which he 
is accused. Hence if a Magistrate tries an offence 
under 8. 4, Bombay Gambling Aot, summarily. 
Section 630 (q) applies. [P 342 p 1, 2] 

Partabrai D. Punwani, Advocate-General 

— for the Crown, 

Davis J. C. — This is a reference by 
tbe learned Additional 8esalon8 Judge at 
Sukkur in which he recommends that we 
quash the conviction and sentence passed 
upon seven persons convicted of offences 
under Ss. 4 and 5, Bombay Gambling Act, 
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on the ground that the offences were tried 
summarily and that by a recent amend¬ 
ment of the Act under S. 4 an offence is 
made punishable with seven months’ im¬ 
prisonment, so that offences under S. 4 are 
not now triable summarily. We think the 
reference of the learned Additional Sessions 
Judge must be accepted. It was on the 
basis of two eases, 52 Bom 254^ and 46 All 
447,^ that it was suggested by the learned 
Advocate.General that S. 530 (q), Criminal 
P. C., applied as we have here a case of a 
Magistrate not empowered by law trying an 
offence summarily. It is arguable that read¬ 
ing S. 530, Criminal P. C., as a whole that 
Section is designed to deal not with a case 
where no Magistrate can do what that 
Section refers to, but a case where one 
Magistrate may lawfully do what that Sec¬ 
tion refers to but another, the Magistrate 
in the particular case, cannot do, because 
he is not especially empowered. But we do 
not think that we can fairly put upon the 
Section so restricted a meaning. It is, of 
course, not a matter of much importance, 
for, if any Magistrate tries a case summarily 
which he cannot under Sec. 260, Criminal 
P, 0., do, he acts without jurisdiction, as 
was the view taken in the Calcutta case 
reported in 29 Cal 409,* and an illegality 
of such a nature, going to the root of the 
trial, clearly cannot be cured under S. 537, 
Criminal P. G. But the words of S. 530, 
Criminal P. C., are very wide. The Section 
says : 

If any Magistrate not being empowered by law 
in this behalf does any of the following things, 
namely : . . . . (q) tries an offender summarily, 
his proceedings shall be void. 

In this case it is literally true that the 
Magistrate who tried this offence sum¬ 
marily, was not empowered by law to do 
so because of the provisions of S. 260, Ori- 
minal P. C. It is true that ol. (q) says 
“tries an offender summarily” and it may 
be said that as the Magistrate in this case 
is empowered to try an offender summarily 
under S. 260, Criminal P. 0., Sec. 530 (q), 
Criminal P. C., will nob apply to his pro¬ 
ceedings. But trying an offender summarily 
under S. 530 (q). Criminal P. C., appears 
to us to mean trying the particular offen- 
der in a particular case summarily an d 

1, Emperor y, Q-anu Sadu, (1928) IS A I B Bom 

142=109 I O 220=29 Or L J 492 = 62 Bom 

264=30 Bom L R 371. 

2. Emperor y. Atma Ram, (1924) HAIR All 

338=811 0 438=26 Or L J 902=46 All 447 

22 A L J 249 (P B). 

8. Bishu Shaik y. Saber Mollah, (1902) 29 Cal 

409=6 0 WN 713. 


trying that offender for that offence of 
which he is accused. The words “offender” 
and “offence” are not always used in the 
Criminal Procedure Code with great preoi. 
sion. For instance, Sec. 530 (q), Criminal 
P. C., refers to trying an offender sum. 
marily, and S. 260 refers to the trial of 
“offences”. But we do not think this distinc¬ 
tion is of any importance in the case before 
us. We think therefore that we must quash 
the conviction and sentence of the seven 
accused named in the order of the Subordi. 
nate Judge and First Class Magistrate, 
Bohri, and order their retrial. The fines, 
if paid, must be refunded. The order for. 
felting money to Government will also be 
set aside. Order accordingly. 

d.s./r.K. Conviction quashed. 


A. I. B. 1939 Sind 342 

Davis J. C. 

Badruddin Gul Hassan Khan and 
others — Applicants. . 

V. 

Balocho Bakar Chandio — 

Opposite Party. 

Criminal Transfer Appln. No. 3 of 1939, 
Decided on 28th March 1939. 

Criminal Trial — Summons — Case under 
Sec. 498, Penal Code—Accused being women 
— Summons should be issued in first instance 
instead of warrants. 

Id s case under S. 498, Penal Code, where the 
accused are women, ordinarily the Magistrate 
should in the first instance issue summons In¬ 
stead of warrants upon all the women. The Magis¬ 
trate should also consider whether he should not 
dispense with the attendance of the women ao- 
cased: 7 S L R 40, Ret. on, [P 343 0 2) 

Gopaldas N. Lalla for Kazi Khuda 
Baksh — for Applicants. 

Partabrai D. Punwaui, Advocate.General 

— for the Crown. 

OrdeP.—This is an application for trans¬ 
fer of a case under Sec. 498, Penal Code, 
from the Court of the Mukhtiarkar and 
First Class Magistrate, Sakrand, to any 
other Court in the district of Nawabshah 
on the ground that the Magistrate has ao 
interested himself in the question in dis- 
pate between the parties that his evidence 
as a witness will be necessary, and that 
further he issued without proper justifioa. 
tion bailable warrants against all the ao- 
oused, the applicants in this case, and one 
Sain, the woman in this case, when there 
was no justification. The Magistrate has 
made his remarks on this application and 
states that he has no personal knowledge 
of the ease and that the transfer appUoa- 
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tlon is made in faofc a6 the instigation of 
i>be pleader who oame into the oase at a 
late stage. But be this as it may, I am not 
satished that this Magistrate has dealt 
with this oase in a way that can be expect¬ 
ed to inspire confidenoe in the accused per¬ 
sons that they will have a fair and impartial 
lirial, because it appears to me that this 
Magistrate has dealt with the oase in so 
summary a way that the aocused are justi. 
fied in the apprehension that the Magis¬ 
trate is looking at this Section not as a 
Section of the Penal Code so much as a 
Section whereby an aggrieved husband can 
obtain possession of his wife, in all probabi¬ 
lity a possession which he would not be 
able to obtain for good reasons from a Civil 
Court. For instance, it would appear, the 
Magistrate has issued bailable warrants 
against Mb. Jiandi, wife of Khairo, and Jani- 
zadi, the mother of the girl Sain, who is 
said to have been enticed away by ac¬ 
cused 1 Badruddin who is said to be her 
lover, and by one Hamzo Lund, maternal 
uncle of Badruddin. Mb. Jamzadi was 
married to one Shakal and apparently in 
exchange for Sain, his daughter, being given 
to Balooho, the complainant, Shakal gob a 
girl in exchange, so that thereafter he had 
two wives, Jamzadi, his first wife and 
Balooho’s sister, his second. It may be, 
and this is a matter of fact into which at 
present I do nob inquire, that having his 
aeoond wife he neglected the first; but it 
would appear that Jamzadi had three 
daughters, not only Sain and Jiandi, bub 
another Pari, and it is the case of Jamzadi 
that trouble arose about the marriage of this 
daughter Pari, and it was this daughter 
Pari whom Shakalthrough Jamzadi for his 
own purposes wished to get. All this may 
or may not be true, but in a case of this 
sorb it appears to me that a conscientious 
Magistrate, knowing, as he must know, 
ihow the provisions of Sec. 498, Penal Code, 
are so constantly abused in this province 
should proceed with a certain amount of 
circumspection. For instance, ^ he might 
hesitate before he issued the bailable war- 
rant upon the daughter Jiamdi merely be¬ 
cause she was pub in as an accused, and he 
might consider it extremely improbable 
that Jiandi, the daughter, would have any. 
thing to do in the enticement of Sain by 
Badruddin seeing that the mother Jamzadi 
was also an aocused. Moreover, he should 
have hesitated before he issued the warrant 
^pon Sain, who is nob an accused at all in 
the case but a witness; and if he did, as 


the learned Advooate.Goneral says it is the 
practice of Magistrates as a matter of 
course to do, namely to issue summons on. 
all the women in a oase under S. 498, Penal 
Code, the sooner this practice is stopped 
the better. In future I would wish this 
Magistrate and other Magistrates to refer 
to the provisions of S. 90, Criminal P. 0., 
which relates to the issue of warrants instead 
of summons. That Section requires that 
reasons should be recorded in writing. The 
Magistrate in this case appears to have 
treated these women merely as the chattel 
of men, and he should realize that ideas of 
this sort are now out of date. Women are 
regarded as having certain rights. They 
are not merely cattle. I can see myself no 
reason why the Magistrate should not in 
the first instance have issued summons in. 
stead of warrants upon all the women, and 
the Magistrate’s attention is invited to a 
case of this Court in 7 S L R 40,' and the 
Magistrate to whom this oase is sent by 
the District Magistrate for trial should con- 
elder whether he should not dispense with 
the attendance of the women aoonsed. This 
ease was decided so long ago as 1913, that 
is to say 26 years ago, but the same old 
custom which is there referred to with dis- 
approval seems still to be carried on. It is 
time that in these matters the learned 
Magistrates advanced a little with the 
times. 

This oase therefore is transferred from 
the Court of this Magistrate and it should 
be sent to the District Magistrate for trans- 
fer to another Magistrate competent to try 
it, and the District Magistrate should see 
that a copy of this order is sent to the 
Magistrate to whom be sends this oase for 
trial, so that the trial Magistrate may deal 
with this case in a little more enlightened 
manner than bis predecessor. 

d.s./b.k. Oase transferred. 

1. Emperor v. Mt. Zalikhan, (1913) 7 8 L B 40 
=31 1 0 476=14 Or L J 604. 

^ A. I. R. 1939 Sind 343 

Davis J. C. and Lobo J. 

Lachhumal Morumal — Plaintiff — 
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Attamuhammad Khan Nabibaksh Khan 
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Second Appeal No. 11 of 1937, Decided 
on 22ad May 1939, against decree of Asst. 
Judge, Sukkur, D/. 29tih October 1936. 
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«(a) Civil P. C. (1908), O. 21. R. 2—Decree 
can be adjusted or extinguished by executory 
agreement — Such agreement unless merely 
varies decree within certain limits cannot be 
enforced in execution proceedings. 

A decree can be adjusted or extinguished by an 
executory agreement, if that is the intention of the 
parties though, unless that agreement merely 
varies the decree within certain limits it cannot be 
enforced in execution proceedings for the original 
decree: it must be made the subject of a separate 
civil suit \ A I R 1936 Sind 191, held not good 
law; AIR 1937 Sind 229, Ex'pl.; Case law 
referred. [p 344 c Q] 

(b) Civil P. C. (1908). O. 21, R. 2 and S. 47 
'''Variation of decree cannot be deemed ad just> 
ment of whole decree—Compromise agreement 
which is total adjustment of decree cannot be 
enforced in execution of decree which is totally 
adjusted or satisbed. 

A variation of a decree cannot be deemed an ad¬ 
justment of the whole decree within the meaning 
of 0. 21, R. 2. A compromise agreement varying 
thetimeor manner of enforcement of a decree may 
be a partial adjustment of a decree and can there¬ 
fore be enforced in execution proceedings in satis¬ 
faction of that part of the decree which remains 
yet unsatisfied, but if the compromise agreement 
is a total adjustment of a decree, though tbatagree- 
ment may be the subject* matter of a separate suit, 
it cannot be enforced in execution of a decree 
which is totally adjusted or satisfied. [P 346 0 1] 

Dipchand Chandumal — for Appellant, 
Kimatrai Bhojraj Amicus curia. 

Davis J. C. — This is an appeal from a 
judgment of the Assistant Judge of Sukkur, 
dismissing an appeal from an order of the 
Subordinate Judge of Sukkur who dismis¬ 
sed an execution application made by the 
appellant in this appeal on the ground that 
the decree had been adjusted by an agree, 
ment in which the judgment-debtor agreed 
to pay off the balance of the mortgage debt 
by instalments and on default agreed to 
convey one of the mortgaged properties 
while the judgment-creditor agreed that 
the other of the mortgaged properties would 
be released. It was argued in appeal that 
the order of the Subordinate Judge and the 
judgment of the Assistant Judge were 
wrong because there is a ruling of a Divi- 
sion Bench of this Court reported in 30 
SLR 249,^ that a decree cannot be adjust¬ 
ed by an executory agreement. It is true 
that this ruling is to that effect and iol- 
lowed, what was believed to be, the pre- 
ponderance of judicial opinion at the time, 
but one of the learned Judges even then 
appeared to agree with the ruling in 66 Mad 
198,^ and differed from it with som e doubt, 

1. Udharam Baharmal v. Muratilal Shiamlal, 
(1936) 23 A I R Sind 191=:167 I 0 417 = 30 
S Ii R 249, 

2. Ramanatasu v. Venkata Reddi, (1933) 20AIR 
Mad 28=141 I 0 429=66 Mad 198=63 ML J 


but it would appear that the preponderance 
of judicial opinion is now in favour of the 
view taken by Reilly J., in that case, and 
though, ordinarily, we should be bound by 
a ruling of a Division Bench of our own 
Court, the view that a decree can be ad. 
justed or extinguished by an executory 
agreement, if that is the intention of the 
parties has now the high authority of the 
Privy Council in its support in a recent 
case reported in A I R 1939 P 0 80,® 
though, unless that agreement merely va- 
ries the decree within certain limits, it can. 
not be enforced in execution proceedings of 
the original decree; it must be made thO’ 
subject of a separate civil suit; and this, we' 
think, distinguishes the case in 30 S L R 
249^ from the case in 31 S L E 491, 
where the question before the Court waa 
whether a substituted decree could be exe- 
cuted in the same execution proceedings as- 
the original decree. 

It is true that in the Privy Council oaso^ 
in A I R 1939 P C 80® their Lordships 
were considering the operation of S. 47» 
Civil P. C., nevertheless the question whe. 
tber a compromise agreement varying the 
original decree could be enforced in execu. 
tion proceedings in continuation of thos& 
taken to execute the original decree was 
considered. It was decided that provided 
the compromise agreement did not attempt 
to bring under the decree a liability extra, 
neous to the decree, and was intended to 
govern the liability of the debtor under the 
decree and to have effect upon the timo 
and method of its enforcement there was 
nothing in O. 20, R. 10, Civil P. 0.. or else¬ 
where which prevented the parties from* 
coming to a valid agreement for time and 
even for the payment of an increased rats 
of interest to be enforced in execution pro¬ 
ceedings. But the passage in that judgment 
most material to the point before us, whe¬ 
ther a decree can be adjusted or extinguish¬ 
ed by an executory agreement is as follows 
(page 85): 

The purpose of providing a limitation of six. 
months for such applications to the Court whiobj 
passed the deoree is not altogether plain and the 
objects may be more than one; but this provision, 
like the rule itself, affords no sufficient ground for 
holding that the Code makes patties wholly in- 
competent to come to an arrangement for tima 

8. Oudh Commercial Bank Ltd., Fyzabad v. Biiv 
Basni Kner, (1939) 26 A I R P 0 80=180 I O 
378=14 Luck 192=66 I A 84 = I L R (1939 )l 
E ar 136=43 C W N 601 (P G). 

4. Ramibai Jetbmal v. Rewaoband 8hantokram» 
(1937) 24 A 1R Sind 229 = 1711 0 477 = 91 
SLR 491. 
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enforceable In execution proceedings. Such bar¬ 
gains may take diSerent forms and it is not pos¬ 
sible to pre-judge the individual oase. If it appears 
to the Oourt, acting under Sec. 47, that the true 
effect of the agreement was to discharge the decree 
forthwith in consideration of certain promises by 
the debtor, then no doubt the Court will not have 
occasion to enforce the agreement in execution pro¬ 
ceedings, but will leave the creditor to bring a 
separate suit upon the contract. If, on the other 
hand, the agreement is intended to govern the 
liability of the debtor under the decree and to have 
effect upon the time or manner of Its enforcement, 
it is a matter to be dealt with under Seo. 47. In 
such a case to say that the creditor may perhaps 
have a separate suit is to misread the Code, which 
by requiring all such matters to be dealt with in 
execution discloses a broader view of the scope 
and functions of an executing Oourt. Their Lord- 
ships are in agreement with the statement in 54 
All 673^ at p. 685, that “in numerousoases a‘com- 
promlse between the decree-holder and the judg¬ 
ment-debtor entered into in the course of execution 
proceedings, which was duly recorded, has been 
enforced,” and they are not of opinion that the 
practice, which is both widespread and inveterate, 
is contrary to the Code. They are of opinion that 
in the present case the compromise can and should 
be enforced in these execution proceedings. 

There are also other oases of other High 
Courts in support of the view taken by the 
Madras High Court in 66 Mad 198.^ In 
37 Bom L K 230® the view was taken that 
a decree can be adjusted by an executory 
agreement and can be pleaded as a bar to 
further execution proceedings. The same 
view was taken in 15 Pat 390^ and 1938 
B L E 385,® where the learned Judges make 
clear the difference between a oase where 
the judgment-creditor is prepared to accept 
a mere promise of the judgment-debtor as 
an adjustment of the decree, and a case 
where the judgment, creditor is not prepared 
to accept a mere promise but demands per. 
formance, and a case where there may be 
no agreement but merely a counter-offer 
when there would be no adjustment of the 
decree and no bar to further execution 
proceedings. 

The question was also argued before us 
as to how far the ruling in 31 8 L R 491* 
was overruled by the Privy Council judg¬ 
ment in A I R 1939 P C 80,® and it was 
pointed out that that ruling follows the 

5. Gobardhandas v. Dan Dayal, (1989) 19 A I B 

All 273=138 I 0 583=64 All 673=1932 AL J 
365 (PB). 

6. Kalyanji Dhana v. Bbaramsl Dbana & Co., 

(1936) 22 A I R Bom 303= 167 I 0 646 = 37 
Bom L B 230. 

7. Satyabadl Saba v. Mani Sabu, (1986) 23 A IB 
Pat 619=166 I 0 940=16 Pat 390=18 P L T 
110 . 

8. Arunachallam Ohettyar v. V. M. R. P. Pirm, 

(1986) 26 A1 B Bang 202=176 1 0 498=1988 
BLR 885 (P B). 
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previous ruling in 30 S L R 249.^ So far as 
it follows the ruling in 30 S L B 249,* it 
must be deemed no longer good law, and so 
far as it conffiots either with the Privy 
Council ruling in A I R 1939 P C 80® or 
the previous ruling in 32 S L R 416,® it 
must DO longer be deemed good law, and 
this point was indeed noticed in a case of 
this Court reported in AIR 1939 Sind 93,**^ 
bub the oase in 32 S L R 415® dealt 
primarily with the question of the substi. 
tution of one decree for another and the 
enforcement of the substituted decree in the 
same execution proceedings as the original 
decree and the sentence. 'In short, a decree 
can be adjusted within the meaning of R. 2, 

O. 21, Civil P. 0., only by an executed 
agreement and not by an executory agree, 
naent” must be read with the sentence that 
follows, and as read alone is not a correcb 
statement of the law. The question is also 
urged before us as to how far an adjustment 
means merely a variation of the decree^ 
and it was argued that an adjustment can. 
not be an extinguishment of the decree 
because in the Privy Council case in A X B 
1939 P 0 80® Sir George Rankin in deli¬ 
vering the judgment of the Board appears 
to speak of a compromise as an adjustment 
of the decree. It is true that at one place 
in the judgment his Lordship says : 

The compromise of 1927 however was recorded : 
it was an adjustment even if it was something 
more, and it contained the terms upon which the 
adjustment was agreed to, 

and it was this adjustment which their 
Lordships held could be enforced in execu¬ 
tion proceedings. Bub we think that by 
"adjustment” was meant a partial adjust, 
ment, an adjustment in part and not in 
whole within the meaning of O. 21, R. 2^ 
Civil P. 0., for we do not see how, when a 
decree has been adjusted as a whole, there 
remains in those execution proceedings 
anything further to execute. In 56 Mad 
198® at page 209, Reilly J. says: 

What the exact meaning of the expression “ad¬ 
justment of a decree” as used in 0. 21, B. 2, Civil 

P. 0., is has been explained by Sadaslva Ayyar J. 
in (1915) M W N 226.1^ The learned Judge there 
stated that ‘any transaction which extinguishes 
the decree as such in whole or in part and results 
in satisfaction of the whole or a portion of the 
decree in respect of the particular relief or reliefs 

9. Hetram Bodhraj, a firm v. Ayaram Tolaram 
a firm, (1937) 32 SLR 415=172 10 999 (P G). 

10. Eazi Allmubammad Ebairal Muhammad 
Sheikh v. Gangaram Ohotomal, (1939) 26 AIB 
Sind 93=1611 0 264= ILB (1989) Ear 602. 

11. Lodd Govindass v.Bamdoss Vishnadoss, (1916) 
8 A 1 B Mad 604=28 I 0 376=1916 M W K 
926. 
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granted by the decree is an adjustment of the 
decree’. 


That these compromise agreements are 
regarded as partial adjustments appears to 
be the view of the Bombay High Court from 
the case in t35 Bom L R 91.^^ A variation 
of a decree cannot be deemed an adjust¬ 
ment of the whole decree within the mean¬ 
ing of O. 21, R, 2, Civil P. C., and this will 
^be at once clear if O. 21, R. 2. Civil P. C., 
is read substituting for the word “adjust- 
n^ent’’^ in its grammatical variations the 
word variation” in its grammatical varia¬ 
tions. A compromise agreement varying 
the time or manner of enforcement of a 
decree may be a partial adjustment of a 
decree and can therefore be enforced in 
lexecution proceedings in satisfaction of that 
ipart of the decree which remains yet un- 
satisfied, but if the compromise agreement 
is a total adjustment of a decree, though 
that agreement may be the subject-matter 
of a separate suit, we do not see how it can 
be enforced in execution of a decree which 
is totally adjusted or satisfied. 

Turning to the facts of this case, it 
appears that both Courts have found that 
there was a compromise agreement between 
the parties whereby the balance of the 
decretal amount due on the mortgage debt 
was to bo paid off within twelve months, 
failing which one of the mortgaged proper, 
ties was to become the property of the 
plaintiff who was to release the other mort¬ 
gaged property, and that it was the inten. 
fcion of the parties that this new contract 
was to extinguish the rights and liabilities 
under the decree. There was an immediate 
extinguishment of the decree, not an extin- 
guishment dependent upon some future 
•contingency. 

Quite apart then from the question who- 
ther the compromise agreement could have 
been enforced as a mere variation as to 
method and time of the satisfaction of the 
decretal liability within the ruling in AIR 
1939 P 0 80® it appears it was and was 
intended to be a total adjustment of the 
decree. The application to enforce the ori. 
ginal decree on the basis of a repudiation of 
this agreement was rightly rejected by the 
executing Court which ordered the adjust¬ 
ment of the decree to be recorded. In my 
opinion therefore the appeal should bo dis¬ 
missed with costs. 

Lobo J.—The appellant in this second 


12. Shivappa Dandappa v. Gurpadappa Doddappa, 

(1933) 20 A I R Bom 100=142 I 0 220=86 
Bom L R 91. 


appeal held a mortgage decree against the 
respondents for a sum of Rs. 450, the morfc. 
gage security being a residential house and 
some agricultural land. On 25th September 
1934 he applied for execution and notice 
was issued to the judgment-debtors. On 3rd 
December 1934 the respondents, judgment- 
debtors, pub in an application under 0. 21, 
R. 2, Civil P. 0., which reads thus : 

It is prayed on behalf of the defendants that la 
the decree of the above suit, the plaintiff has made 
an adjustment on 4th September 1934 in respect 
of the decretal amount, viz. that he will take the 
balance of Rs. 360 after giving credit for Rs. 110 
being the amount received by him towards the 
decree, and that the defendants would pay the eald 
sum (Rs. 360) to the plaintiff within 12 months 
of the adjustment. If the defendants fail to pay 
the amount during the period, the plaintiff shall 
be the owner of the entire immovable property, 
viz. land belonging to the defendants shown as 
mortgaged in the decree and the defendants shall 
have no interest therein, but the plaintiff shall 
release the other immovable property, viz. (resi¬ 
dential) house which is mortgaged by the decree 
and the mortgage right of the plaintiff over it will 
disappear. The plaintiff having arrived at this 
adjustment inspired confidence in the defendants 
but on the morrow he has come and filed an exe¬ 
cution application. 

It is therefore prayed that this Honourable Court 
will be pleased to get the above adjustment con¬ 
firmed by the plaintiff and to sanction the same. 
An affidavit is herewith attached. 

The Subordinate Judge held the adjust- 
ment proved, ordered it to be recorded and 
dismissed the appellant's execution appli¬ 
cation with costs. The appellant preferred 
an appeal to the District Court of Sukkur. 
His appeal was however dismissed, the 
Assistant Judge who heard the appeal 
holding the adjustment proved, and holding 
also, after a review of a number of rulings 
of various High Courts, that the adjust- 
ment was 'within the purview of O. 21, 
R. 2, Civil P. 0.* This second appeal was 
admitted as a point of law was clearly 
involved and the learned advocate for the 
appellant pointed out that subsequent to 
the date of the Appellate Coart's judgment 
there had been two decisions of our Court 
in 30 S L R 249' and 31 S L R 491* and 
in view of the former of these decisions 
the judgments of the lower Courts could 
not be maintained. When the matter came 
before this Bench for formal hearing it was 
found that the respondents were unrepre¬ 
sented. As the point involved was one of 
considerable importance and of very fre¬ 
quent occurrence, and as it was further 
represented to us that the decisions of our 
Court in 30 S L R 249^ and 31 S L R 491* 
appeared to require reconsideration in the 
light of recent decisions of their Lordships 
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66 Mad 198,* which, so far as I have been able to 

eaa ofariila ftlnriA flTnADfc fOF the siDffle iludRe rullDK 


of the Privy Council and decisions of 
eeveral High Courts in India, vje adjourned 
the hearing after inviting the President of 
the Bar Council and Karachi Bar Assooia. 
tion to argue the matter for the respondents 
as amicus curia. 

We have now heard the very full argu¬ 
ments of the learned advocate for the 
appellant and Mr. Kimatrai Bhojraj as 
amicus curia and I have arrived at three 
conclusions ; (i) that the decision of a 
Bench of this Court in 30 S L R 249,^ to 
which I was a party, is incorrect in so far 
as it relates to O. 21, R. 2, Civil P. G., and 
the recording of an adjustment thereunder ; 
(ii) that the case in 31 BLR 491* has 
been rightly decided and is good authority; 
and (iii) that this appeal must fail because 
both the lower Courts have arrived at a 
correct decision of the point involved. I 
have had the advantage of reading the judg¬ 
ment of my learned brother the Honourable 
the Judicial Commissioner and as I am in 
complete accord with it I would only 
briefly set out the reasons which I feel 
justify the conclusions recited above. In 
30 S L R 249^ I agreed with my learned 
brother, the Honourable Mr. Havelivala, 
in holding that a compromise such as had 
been alleged in that case by the judgment 
debtor was not an adjustment which could 
be recorded under O. 21, R. 2, Civil P. C., 
and could defeat the execution application 
filed by the judgment creditor. The alleged 
compromise was an executory contract. It 
contained provisions to be performed in 
4»he future and could not be treated as an 
adjustment so as to operate as a bar to 
execution. But I have made it clear in my 
judgment in that case that I considered 
that the learned Judges of the Madras High 
Court in 56 Mad 198^ had taken the correct 
view when they held that there was no 
legal impediment in the way of a decree, 
holder accepting a mere promise that the 
judgment.debtor will do something at some 
future date as a legal and immediate adjust¬ 
ment in satisfaction of his decree. At page 
^66 of the report this passage occurs : 

In my opinion the view of the learned Judge of 
the Madras High Court in the case refereed to 
above appears to be sound, but in view of the fact 
that the majority of the High Courts in India 
have expressed the opinion that an^ executory 
agreement cannot be pleaded as an adjustment of 
decree under 0.21, B.2, Civil P.C., and consider¬ 
ing that the facta and nature of the agreement in 
the case before us ate distinguishable from those 
in the Madras case, I think It safer to accept this 
opinion rather than that of the learned Judge of 
the Madras High Court in the case referred to In 


in 120 I 0 686.13 

Bub this is DO longer the position, for 
not only has the decision in the Madras 
case been accepted by other High Courts 
in India, but recent judgments of their 
Lordships of the Privy Council place the 
correctness of the Madras view beyond all 
question. In 37 Bom L R 230® Broom¬ 
field J., in 1935 has carefully reviewed the 
earlier authorities and agrees with the view 
of the learned Judges in 56 Mad 198.^ 
The judgment was reported in 1936 and 
was probably nob available in May 1936 
when the judgment in 30 S L R 249^ was 
written. In 1936 the Patna High Court in 
15 Pat 390^ adopted the same view follow, 
ing the decisions of Madras and Bombay 
in 56 Mad 198^ and 37 Bom L R 230.® 
The judgment in this case is dated in 
January 1936 but it was certainly not 
available till after May in that year. Court. 
ney.Terrell C. J. says in bis judgment in 
this Patna case: 

In my opinion the clearest and the correct pro¬ 
nouncement of the law is in the judgment of the 
Madras High Court delivered in 1932 by Reilly 
and Anantakrishna Ayyar JJ. in 66 Mad 198.* 

The case in 38 Bom L R 505=60 Bom 
729'* was cited in argument as another 
instance in which the Bombay High Court 
had accepted the Madras view; but though 
the point appears to have been taken, the 
part of the judgment dealing with it is not 
contained in the report of the case in 60 
Bom 729.'* All these oases have bean cited 
with approval in the Full Bench decision 
of the Rangoon High Court in 1938 BLR 
385,® where it was held that a decree can 
be adjusted within the meaning of O. 21, 
R. 2, Civil P. C., by a new contract that 
the judgment-debtor will do something in 
future, if the deoree.holder is willing to 
take such a promise instead of the decree 
which he has. It is not necessary in every 
case that the judgment-debtor shall perform 
the promise which he makes to the decree, 
holder before adjustment can be regarded 
as complete. The Chief Justice in his judg- 
meift in this case makes the position clear 
when he says: 

Now the adjuBtment, or new agreement, must 
fulfil the essentials of any other valid oontract 
before it can be enforced assuoh. It may be reach- 
ed by the offer of a promise for a promise and 
mutual acceptances ; as for instance where the 

13. Bagamal v. Sblb Parshad, (1990) 17 A IB Lah 
831=120 I 0 686. 

11. Shankar Atmaram v. Eeshav Oovind, (1986) 
28 AIR Bom 277=164 I 0 9=60 Bom 729= 
86 Bom L B 60S. 
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decree holder agrees to accept a mere promise by 
the judgment-debtor to convey certain lands to 
him. The fact that the contract is executory on 
both sides does not mean that it is any the less a 
valid agreement and adjustment of the decree. On 
the other band the adjustment, or new agreement, 
may be reached by the offer of a promise for an 
act ; as for instance where a decree-holder agrees 
that upon the conveyance by the judgment-debtor 
of certain lands to him he will accept them in full 
settlement of the decree .... 

To my mind the entire controversy on this 
point is set at rest by two very recent pro¬ 
nouncements of their Lordships of the Privy 
Council in which are to be found a clear 
exposition of the principles underlying 
O. 21, R. 2, Civil P. C,, and the question 
of adjustments or compromises of decrees 
generally, and an equally clear indication 
of the limits within which adjustments or 
compromises are to be recognized and given 
effect to by Courts in execution proceed, 
ings. In 43 C W N 501^ Sir George Rankin 
who delivered judgment of the Board says: 

Od this difficult and important question, their 
Lordships are not in agreement with the view 
taken by the Chief Court. They do not consider 
that it is sufficient account of the facts that the 
Code contains do general restriction of the parties’ 
liberty of contract with reference to their rights 
and obligations under the decree and that if they 
do contract upon terms which have reference to 
and affect the execution, discharge or satisfaction 
of the decree, the provisions of 8. 47 involve that 
questions relating to such terms may fall to be 
determined by the executing Court. 

And little later his Lordship says: 

8uch bargains may take different forms and it is 
not possible to prejudge the individual case. If it 
appears to the Court, acting under 8. 47, that the 
true effect of the agreement was to discharge the 
decree foribwith in consideration of certain pro¬ 
mises by the debtor, then no doubt the Court will 
not have occasion to enforce the agreement in exe¬ 
cution proceedings, but will leave tbe creditor to 
bring a separate suit upon the contract. If, on tbe 
other hand, tbe agreement is intended to govern 
the liability of the debtor under the decree and to 
have effect upon the time or manner of its enforce¬ 
ment, it is a matter to be dealt with under 8. 47. 
In such a case to say that the creditor may per¬ 
haps have a separate suit is to misread the Code, 
which by requiring all such matters to be dealt 
with in execution discloses a broader view of tbe 
scope and functions of an executing Court. 

The facts in the case are somewhat com- 
plicated but the 'difficult and important 
question’ to which his Lordship refers was 
just this: whether an executing Court could 
recognize and give effect to an adjustment 
of a decree involving an alteration only of 
the instalments payable thereunder and an 
enhancement of the rate of interest, or whe¬ 
ther as the learned Judges of the Chief 
Court of Oudh had held, the original decree 
had thereby been altered or varied by the 
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parties and the alteration or variation could 
not be recognized and acted upon by the 
executing Court in execution proceedings of 
the original decree even though it had been 
recorded by the Court with the consent of 
the parties. 

Their Lordships in this case have merely 
enlarged upon and elaborated a principle 
already enunciated by the Board in the 
earlier case in 32 S L R 415.^ The facts in 
that case were simple. A decree of 1923 
imposed upon the judgment.debtor a liabi. 
lity of Bs. 1,04,000 with interest at 6 per 
cent, and a certain D stood surety. There 
was no provision for the discharge of the 
liability by instalments. There was how. 
ever a provision for payment of instalments 
making up a smaller total and at a lower 
rate of interest, the faithful observance of 
which provision would enable the judgment, 
debtor to escape tbe decretal liability. Some 
years later this provision was, by consent 
of parties, altered and duly certified and 
recorded by the Court. The judgment, 
debtor having defaulted tbe decree-holder 
applied for execution of tbe decree. The 
judgment-debtor contended in these pro- 
ceedings that the compromise arrived at m 
1928 created a new liability which super, 
seded tbe original decree and rendered it 
no longer enforceable. He further con. 
tended that the compromise was not an 
adjustment under 0. 21, R. 2, Civil P. C., 
and lastly contended that the executing 
Court possessed no authority to enforce 
through execution the new liability which 
could only be enforced by obtaining a decree 
in a fresh suit on the compromise. It was 
held by their Lordships that the compro. 
mise of 1928 affected only the provisions 
upon the observance of which the full 
decretal liability could be avoided. The 
decretal liability remained save of course 
to tbe extent to which it had in fact been 
reduced by moneys already paid. The com. 
promise affected only the provisions upon 
the observance of which the full decretal 
liability could be avoided. In these oiroum. 
stances it was immaterial to consider whe. 
tber the compromise was or was not an 
adjustment within O. 21, R. 2, Civil P. 0. 
If it was, it ^as duly recorded or certified 
and tbe Court could recognize it in exeout. 
ing tbe decree. If it was not such an adjust, 
ment there was nothing to prevent the 
Court from doing that which it obviously 
should do, viz. looking at it and taking it 
and the payments made under it into ao. 
count in executing the decree. 
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It seems to me that if these two deoi« 
sioDS of their Lordships of the Privy Coud< 
oil are read together the legal position laid 
down is this: The parties to a decree obtain 
certain rights and incur certain obligations 
thereunder. There is nothing in the Civil 
Procedure Code restricting their liberty of 
contract with reference to these rights and 
obligations. They may by contract alter 
these rights and obligations in any way 
they choose. If they contract to do so upon 
terms which have reference to and affect 
the execution, discharge or satisfaction of 
the decree, the provisions of S. 47, Civil 
P. C., involve the determination of ques¬ 
tions relating to such terms in execution 
proceedings. If the contract between the 
parties leaves the liability of the judgAent- 
debtor under the decree in substance un¬ 
affected and is confined to variation merely 
of subsidiary matters such as the time and 
mode of payment the contract between the 
parties whether or not it amounts to an 
adjustment within the meaning of O. 21, 
E. 2, Civil P. C., may be enforced by the 
Court in execution of the original decree at 
the instance of the judgment-creditor. If on 
the other hand, the contract between the 
parties introduces terms which are foreign 
to the decree and introduces into the decree 
a liability extraneous thereto the Court in 
execution proceedings at the instance of 
the judgment-creditor will not enforce the 
contract but leave the judgment-creditor to 
a separate suit. If in spite of such a con¬ 
tract the judgment-creditor seeks to execute 
the original decree the judgment-debtor 
may successfully plead the contract as a 
bar to such execution. 

It appears to me therefore on a conside. 
ration of the law to which I have referred 
above that the decision in 30 8 L E 249 
is not good law and also that the case in 31 
S L E 491* has been correctly decided and 
is good law. In 31 8 L E 491* there was a 
decree for maintenance at the rate of Es. 23 
per month and a right of residence in the 
family house and a charge was created on 
certain property to secure the maintenance. 
Eamibai however alleged that subsequent 
to the decree she had come to an agreement 
•with the respondents whereby certain pro- 
perty was released from the charge and her 
right to fiiaintenance was secured as a charge 
upon one property only and there was a 
further agreement whereby in addition to 
Es. 23 per month for maintenance she was 
to bo entitled to Es. 15 per month for resi- 
dence in lieu of residence in the family 
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house. The appellant sought the assistance 
of the executing Court for enforcement of 
her rights under the decree as varied by 
the agreement. It was held that her appli* 
cation had been rightly dismissed as what 
she was seeking to execute was not a decree 
passed by the Court but a contract contain¬ 
ing terms extraneous to the original decree, 
which the parties had chosen to substitute 
by mutual agreement for the decree of the 
Court. In the words of their Lordships of 
the Privy Council, the appellant had at¬ 
tempted to bring under the decree a liability 
extraneous thereto and this the executing 
Court had no right to enforce but rightly 
referred the appellant to another suit. There 
are some passages however in the judg¬ 
ment in 31 8 L E 491* which would appear 
to support the decision in 30 S L E 249.^ 
To that extent 31 8 L R 491* cannot be 
held to be good law. 

Turning to the appeal before us, I see no 
difficulty in holding that both the lower 
Courts have arrived at a correct decision of 
the point involved and that this appeal 
must consequently fail. Both the lower 
Courts have held that the adjustment was 
proved and that it was the intention of the 
parties that the adjustment should extin. 
guish their rights and liabilities under the 
original decree. Execution of the original 
decree could, in these circumstances, not be 
enforced. The case was entirely distinguish¬ 
able from the ruliug of our High Court in 
31 8 L E 491* and fell clearly within the 
decision of the Madras High Court in 56 
Mad 198.* I therefore agree with my 
learned brother that this second appeal 
should be dismissed with costs. 

D.S./B.E. Appeal dizmis$ed» 
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Davis J. C. 

Yoosaf Sagar Abdulla — Plaintiff. 

V. 

S. S. **Ellora” a steamship owned by 
British India Steam Navigation Co, 
Ltd., represented by Mackinnon 
Mackenzie dt Co. — Defendants. 

Suit No. 19 of 1934, Decided on 29th 
August 1936. 

(ft) Admirftlty — CoUition ftctioa—Burden of 
proof. 

In colliBioQ action the burden in the first Instance 
lies on the plaintiff and before he can succeed 
he must prove loss or damage due to the wrongful 
acts of the defendants, namely loss or damage due 
solely or in part to their negligence or default. 


ft 
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When he makes out a prime facie case of negli¬ 
gence on the part of the defendant, the burden of 
proof is shifted and tho defendant be liable 
unless he proves that his negligence in no way con* 
tributed to the Joss. [P 352 0 2] 

(b) Admiralty — Collision action Principle 
of contributory negligence and what constitutes 
negligence stated. 

In collision actions it may well be that both 
parties are guilty of a neglect of duty, and that, if 
either had used reasonable care and skill, thecollis- 
fiion would have been avoided. In such a case tho 
maritime law, which is followed in the Admiralty, 
apportions the joint damage. So far as what oon- 
stitutes negligence, itmay perhaps best be expressed 
as doing something which ought either to be done 
in a different way or not at all, or omitting to do 
something which ought to be done. In collision 
cases the negligence relied on is generally a failure 
to exercise tho skill, care and nerve which are ordi¬ 
narily to be found in a competent seaman, or a 
breach of regulation, either international or local 
governiDg;navigation or equipment, or more rarely 
the inefficient or defective condition of the vessel 
or her equipment. Extraordinary skill or extra- 
ordinary diligence is not expected but that degree 
of skill, and that degree of diligence, which is 
generally to be found in persons who discharge 
their duty. [P 353 0 1] 

(c) Admiralty — Collision action — Owner of 
ship not resident abroad or dead or bankrupt 
—Suit against ship does not lie. 

It is true that the Admiralty has jurisdiction In 
rem and that the ship is often spoken of as the 
wroDg.doer and that a ship may be liable in ad* 
miralty where no damages could be recoveredat law 
against the general owners. But where the owners 
of tho ship are not resident abroad, dead or bank¬ 
rupt a suit does not lie against the ship but against 
the owner. [P 364 0 1] 

(d) Admiralty — Collision action — Ship by 
carrying wrong lights misleading another ship— 
Latter cannot be blamed for act which is pro¬ 
bable result of former's own negligence. 

If a ship by carrying wrong lights, or by navigat- 
Ing in an improper or unusual manner, misleads 
or embarrasses another she cannot attribute as 
fault to the latter any act which was the probable 
result of her own negligence. [P 865 0 2] 

(e) Admiralty'—Decision of Admiralty Court 
restoring certihcate of ofAcer of ship is judg¬ 
ment in rem so far as that officer is concerned 
— It is not binding on person not party to 
that suit. 

The decision of Admiralty Court restoring the 
certificate of an officer of ship which had been sus¬ 
pended ie judgment in rem so far as the status and 
certificate of that officer is concerned. The decision 
is not binding on a person who was not a party to 
that suit. [P 366 0 1] 

(f) Admiralty — Regulations for preventing 
collisions at sea—Art. 28—Failure to give sound 
signals to country craft in open sea is breach of 
Regulation—General practice to ignore Regula¬ 
tion in certain cases is no answer. 

There is nothing in Art. 28 which exempts a 
Reamer from giving sound signals toa country craft. 
Failure to give sound signals to country craft in 
the open sea is breach of the Regulation and a 
general practice to ignore it in certain cases is no 


"Ellora” (Davis J, C.) A, I, R, 

answer to the charge that a breach of the Begnla- 
tions is piima facie negligence. The burden lies 
upon the party failing to give signals to show that 
failure to give sound signals did not contribute to 
the collision. [P 367 0 1) 

Hukumatrai M. Eidnani —for Plaintiff, 

D. N. O’Sullivan — for Defendants. 

Judgment. — This is a suit by the 
owners of the country craft, a Buglow or 
Dhow by name “Fateh Bahman” of regis. 
tered No. 306 at Calicut and a tonnage of 
107 tons against the owners of the steami. 
ship "Ellora” for damages for the loss of 
the Buglow and her cargo by collision in 
the early morning of 2nd October 1932 off 
Porebunder on the coast of Bombay. It is 
the case of the plaintiff that the Buglow 
was^steering a course south-east south on 
the open sea when she sighted the Ellora on& 
and half hour before the collision and that 
the officers of the watch on the Ellora 
sighted the "Fateh Eahman” 8^ minutes 
before the collision, that the tindal and the 
crew endeavoured to attract the attention 
of the Ellora so that she might change her 
course,' but she did not do so whereas in 
consequence of the wilful default and 
negligent navigation of the officers of the 
watch and other officers and servants the 
Fateh Bahman was sunk and of her crew 
of fifteen one man was lost; her cargo was 
also lost. It is alleged in the plaint that 
the collision occurred eleven miles from the 
Navi Bunder light on the Kathiawad coast; 
the weather at the time was fair, the wind 
being north west of force 2 to 3 and the 
S. S. Ellora had at that time a speed of 
13.8 knots per hour. It is alleged that the 
officers and servants in charge of the 
S. S. Ellora committed wilful default and 
were guilty of negligence and negligent 
navigation in that inter alia they committed 
breach of instructions contained in the 
regulations for preventing collisions at sea 
in the note preceding Art. 17 and Arts. 20, 
23,28, and 29, did not take compass bearings 
of the Buglow to ascertain her position 
and course, did not alter the course of 
S. S. Ellora or reverse or stop her engines 
or slacken speed to avoid collision or risk 
of collision, did nob sound blasts and in the 
face of .imminent danger did nob act in a 
reasonable, necessary or proper manner to 
avoid the collision but went ahead and 
collided with the Buglow, end on, causing 
loss of life and property. It is further alleged 
that at a Marine Court of Enquiry held at 
Karachi on 21st to 24th November 1932, 
to inquire into the accident, the second 
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officer of the S. S. Ellora was found guilty 
of negligence and his second mate’s certi* 
fioate was ordered to be suspended for six 
months. The plaintiff assessed bis loss at 
Rs. 16,600 in all Es. 8500, the value of the 
Buglow. Bs. 6060 the value of the mer. 
chandise and cargo on board the Buglow 
at the time of the collision. Finally, it is 
alleged, the cause of action arose on 2nd 
October within the jurisdiction of this 
Court as the defendant ship was on the 
date of the presentation of the plaint within 
the port of Karachi. 

The defendants in their written state, 
ment contend that the suit does not lie 
against the ship and this Court therefore 
has no jurisdiction; they put the plaintiff 
to proof of the authority of the attorney of 
Abdul Bahman Shahin Alghanim on behalf 
of the owner of the Buglow, Yoosaf Sagar 
Abdulla of Koweit, merchant, carrying on 
business at Calicut; they put the plaintiff 
to the proof of the facts alleged in paras. 1 
and 2 of the plaint, but they admit the 
Ellora was running between Bombay and 
Karachi and was near Porebunder on the 
date and on or about the time specified in 
the plaint; they put the plaintiff to proof 
of the position and course of the Fateh 
Bahman at the material time and of the 
time when she sighted the Ellora; they 
contend that the night was dark and that 
the Buglow could not have been sighted 
from a distance; that the officer of the 
watch and others on duty saw one weak 
white light at about 2.45 A. M. but that 
even if the light was sighted at 2.40, this 
is immaterial; they deny that the Buglow 
sighted the Ellora or gave any warning or 
took any steps to avoid collision or that the 
Ellora was pursuing a course likely to 
cause collision ; they deny any default or 
negligence or contributory negligence on 
the part of the second officer or any other 
officer or any other person on the 8. 8. 
Ellora. They admit the collision occurred 
at 2-48 A. M. and that the Buglow was 
sunk and the crew rescued. They do not 
deny the facts alleged in para. 9 of the 
plaint, but with reference to para. 10, they 
deny any negligence or default on behalf of 
any one on the Ellora ; they contend that 
she was well found and properly manned, 
was keeping a good and proper look out, 
that at 2.46 A. M. on 2nd October a single 
dim white light was sighted and a bell was 
rung; the second officer on watch took 
account of the light, took compass bearings 
and then powerful helm action; that the 


Buglow showed her single white light in 
the forepart instead of at the stern and she 
came across the bow of the Ellora from 
starboard to port and was sunk. They con. 
tend that the action taken by the second 
officer in the oircumstances was proper and 
reasonable. 

With reference to the allegations that- 
the Ellora committed breach of the Sea. 
Begulations, it is contended (a) with regard 
to Art. 17, that there was no breach of 
Art* 17, the second officer took a sufficient 
compass bearing of the white light; (b) 
with regard to Art. 20. the Ellora took all 
reasonable means to avoid collision, but 
that the Fateh Bahman was not showing 
her regulation lights and gave no indica. 
tion of what she was or what was her true 
course; (o) with regard to Art. 24, the 
Ellora complied with the provisions of this 
Article so far as it was reasonable to do so 
and circumstances permitted ; (d) with re. 
gard'to Art. 28, it was not the practice to 
give sound signals on the open sea to 
country craft and the omission to do so did 
not conduce or contribute to the collision ; 
(e) with regard to Art. 29 it was denied 
that any proper precaution was omitted to 
be taken. Further, the defendants contend 
that the Fateh Bahmam did not carry the 
regulation lights, she did not carry her 
green and red light and the white light 
was carried so as to mislead. So far as the 
adverse finding of the Marine Court of 
Enquiry is concerned, it is contended that 
this finding had been reversed by a Divi. 
sional Court of Admiralty sitting in London, 
and the second officer’s certificate has been 
restored. The defendants deny liability for 
loss of the Dhow or cargo, deny the alleged 
value of the Dhow and cargo, and deny the* 
plaintiff’s right to sue for loss of cargo or 
cash on board. Lastly, the defendants deny 
that the plaintiff has any cause of action 
or that the Court has jurisdiction. On 14tb> 
September 1934, 21 issues were settled by 
a learned Additional Judicial Commissioner.. 
The issues are as follows : 

1. Whether the owners of the S. S. Ellora oan* 
appear in the suit and raise the plea set forth in 
para. 1 of the written statement? S. Whether the- 
present suit against the ship can lie? 8. Whether 
this Court has jurisdiction to entertain this suit T 
4. Whether the power of attorney on the strength 
of which the suit is filed authorized institution of 
suit? If not, what is the result? 6, Whether the 
statements in paras. 1 and 3 of the plaint are 
provednot, what is the result? 6. What time 
did the^ 8. Ellora eight the Buglow Fateh Bah> 
man? What did she see of the said Buglow^ 
Whether the point of time is materiikl in the case? 
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7. Where was the Buglow Fateh Rahman and 
what course was it steering about the time of the 
collision and when did she see the S. S. Ellora ? 

8 . What was the course pursued by theS. S. Ellora 
about the time of the collision, and what was its 
speed at the time of the accident? Whether the 
said course was likely to cause a collision as 
alleged in the plaint? 9. (a) What was the cargo 
carried by Fateh Rahman? (b) What was the 
value of the said cargo and the Buglow ? (o) Whe* 
ther any cash was carried on board the Fateh 
Rahman? If so, how much? 10. What was the 
condition as to light, visibility and weather at the 
time of the collision? 11, What was the place and 
time of the collision? 12. What attempts were 
made by those on the Fateh Rahman to attract 
the attention of the S, S. Ellora? 13. Whether 
the S.S. Ellora and/or those in charge of her were 
guilty of the acts of negligence or any of them 
alleged in para. 10 of the plaint? 14. What steps, 
if any, were taken by the S. S. Ellora to avoid the 
collision? Whether the said acts were sufiScient 
to exonerate the S. S. Ellora from liability ? 
15. Whebherthe Fateh Rahman was guilty of neg¬ 
ligence, and if so, to what extent, and what is the 
consequence thereof? 16. Whether the regulations 
for prevention of collision at sea are not applicable 
to the present case? 17. Whether the Marine 
Court of Inquiry held at Karachi held the second 
ocbcer of tha B. S. Eillora. guilty of negligence and 
suspended his certidcate for six months? 18. Whe¬ 
ther the above mentioned findings have beenrever- 
sed by a competent authority? If so, what is the 
consequence? 19. Whether the plaintiff has any 
right of loss of the cargo or the cash alleged to 
have been lost? 20. What damages, if any, is the 
B* S. Sllora liable to pay. General. 

My findiogs on the issues are as follows: 
1. Does not arise. 2. Does not arise. 3. Yes. 
4. Yes. 5. Yes. 6, 2.40 a. m. to 2-42 A. M., 
a white light. Yes. 7. The Buglow was on 
a course “from Porbunder to Malabar 
side.” There is no reliable evidence to show 
when she sighted the S. S. Ellora. 8. Ooas. 
ting from Bombay to Karachi; speed 13.8 
hnots. The course was not likely to cause a 
collision. 9.(a). Does not arise, (b) Does not 
arise, (c) Does not arise; 10. A dark nightt 
wind north west, force 2-3; slight sea and 
swell. 11, 2.48 A. M. eight miles off the 
Kathiawad coast and eleven miles from the 
Navi Bunder light. 12. No seamanlike 
action was taken ; a white light was moved 
from the stern forward on the Buglow. 13. 
No; guilty of no negligence which contri¬ 
buted to the collision. 14. Sufficient helm 
action was taken to avoid the collision had 
the Buglow followed the course her white 
light indicated; sufficient action was taken 
to exonerate the S. S. Ellora from liability. 
15. The Fateh Bahman was guilty of gross 
negligence and negligence which alone 
caused the collision. 16. Yes; they are 
applicable. 17. Yes. 18, Yes, a judgment 
in rem relevant only so far as the certificate 
and status of the second officer is con- 
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cerned. 19, Does not arise. 20. None. 21, 
Suit dismissed with costs. It was agreed 
that the Court should first determine the 
question of liability, and thereafter, if ne. 
cessary, determine the question of damages. 
It was also admitted that evidence before 
the Marine Court of Enquiry should be 
treated as evidence in this suit. 

So far as the issues raised by the learned 
Additional Judicial Commissioner are con¬ 
cerned, some of them do not now arise, 
while the evidence on the record does not 
enable a finding to be made with any cer. 
tainty upon others. For instance, so far as 
issue 7 is concerned, it is not possible to 
say with certainty when the Fateh Rahman 
sighted the S. S. Ellora for, in my opinion, 
the Fateh Bahman, was keeping no proper 
watch and the evidence of the Nakhuda 
and the seaman on the record is unreliable 
and cannot be relied on. The burden in 
the first instance lies on the plaintiff and 
before he can succeed he must prove loss or 
damage due to the wrongful acts of the 
defendants, namely loss or damage due 
solely or in part to their negligence or 
default. The general rule that a plaintiff in 
a collision action must prove affirmatively 
that his loss was caused by the negligence 
of the defendant or of some person for 
whose acts he is liable may be stated thus; 

The patty seeking to recover compensation for 
damages must make out that the party against 
whom be complains was in the wrong. The burden 
of proof is clearly upon him, and he must show 
that the loss is to be attributed to the negligence 
of the opposite party. If at the end be leaves the 
case in even soales, and does not satisfy the Court 
that it was occasioned by the negligence or default 
of the other party he cannot succeed. Bo in the 
case then before the Oonrt,it being proved that the 
plaintiff ship had no light, the inference was that,, 
but for the absence of the light, the collision pro* 
bably would not have occurred, and the plaintiff 
failed to recover. The plaintiff mast therefore make 
out at least a prima facie case. The burden of proof 
lies BO far on him, and this burden is still on the 
plaintiff, if the defendants admit that their vessel 
is also to blame for the collision. But it does not 
follow that it lies on him throughout the whole 
case. Having made out a prima facie case of negll* ‘ 
genoe on the part of the defendant, the burden of 
proof is shifted, and the defendant will be liable 
unless he proves that his negligence in no way 
contributed to the loss. (Marsden’s OoUisions at 
Sea, (Edn. 9), pages 37-88). 

And so far as the principle of contribu¬ 
tory negligence is concerned, reference may 
be made to a passage in the speech of 
Birkenhead L. C, in (1922) 1 A G 129^ : 


1. Admiralty Oommlssioners v. S. S. Volute, 
(1922) 1A 0129=91 L J P 88=126 L T 425=83 
TLB 225=16 Asp M L 0 680=66 S 3 166. 
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Upon the .whole 1 think that the question ot 
-ooutributory negligenoe must be dealt with some¬ 
what broadly and upon common>sense prlnoiple'B, 
as a jury would probably deal with it. And while, 

■no doubt, where a clear line oan be drawn the 
subsequent negligence is the only one to look to, 
there are oases in whioh the two aots oome so 
olosely together, and the second aot of negligenoe 
is BO much mixed up with the state of things . 
brought about by the first aot, that the party aot, 
that the patty secondly negligent, while not free 
from blame under the Bywell Castle^ rule, might 
on the other hand invoke the prior negligence as 
being part of the cause of the collision so as to 
make it a case of contribution (ibid p. 32), 

Lord Blackburn has stated the Admiralty 
•Eule as follows : 

It may well be that both parties ate guilty of a 
neglect of duty, and that, if either had used rea¬ 
sonable care and skill, the collision would have 
been avoided. In such a case the maritime law, 
which is followed in the Admiralty, apportions the 

ijoint damage (ibid p. 3i). 

Bub it is clear that there is no diSerenoe between 
the rules of law and of Admiralty as to what 
amounts to negligence causing collision; and that, 
before a vessel can be held to be in fault for a 
collision, negligence causing or contributing to the 
collision must be proved (ibid p. 29). 

So far as what constitutes ^egligeDce, 

it may perhaps best be expressed as doing some¬ 
thing whioh ought either to be done In a difierent 
way or nob at all, ot omitting to do something 
whioh ought to be done. In collision cases the 
negligence relied on is generally a failure to exer¬ 
cise the skill, care and nerve which are ordinarily 
to be found in a competent seaman, or a breach of 
cregnlation, either international ot local, governing 
Inavigation or equipment, or mote rarely the in- 
lefficienb or defective condition of the vessel or her 
eauipment. We ate nob to expect extraordinary 
skill ot extraordinary diligence, but that degree of 
skill, and that degree of diligence, which is gener¬ 
ally bo be found in persons who discharge their 

duty (ibid p. 3). 

In (1823) 1 Hag Ad 120,^ Lord StoweU 
defined negligence as 

a want of that attention and vigilance which s 
due to the security of other vessels that are navi- 
•gating the same seas and which, if so far n^lected 
as to become however unintentionally» thecauM 
oi damage of any extent to such other vessels, the 
maritime law considers as dereliction of bounden 
duty, entitling the aufieter to a reparation In 

damages. , r s 'l 

In a case before the House of Lords, it 

was said that the duty of a seaman is to 

take reasonable care and to use reasonable 

skill” to prevent the ship from doi°| 
jury: per Blackburn J. (1880) 5 A 0 876 at 

oage 890 (ibid p, d), . . 

^ To exercise ordinary skill, care and 
the whole duty of seamen, but to observe the regu - 

S. (1879) 4 P D 219=41 L T 747=28 W B 293= 

4 Asp MO 207. ,oA 

Zi The Dundee, (1823) 1 Hag Ad 120. 
4.Stoomvart Maatscbappy Nederland v. Penin- 
snlat & Oriental Steam Navigation Co., (1880) 
6 A 0 876=62 L J Adm 1= 42 L T 610 — 29 
W R 173 =1 Asp M 0 667. 
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latloDB and to ordinary iklU, care and 

nerve (ifiid p. 4/. ^ it...- 

No alleged practice of seamen of avoiding other 
ships by taking measures other than and Inoonsis- 
tenfc with those required by the regulations can 
excuse a violation of the regulations, and no sag- 
aestion of danger from not following the praotloe, 
whioh may arise IjeoauBe a great number of people 
follow it, oan be listened to as a reason for not 

following the rule/'ibid p. 9A 

It is therefore a duty to observe the regulations, 
and non-fulfilment of a duty without lawful ex- 
ouse is negligence. But if a regulation is disobeyed, 
the veBBel disobeying is not by this fftct alone to 
be held to blame. The regulations are evidence 
of what it is the duty of_a vessel to do under the 
oiroumstanoea, and if it should appear that a 
vessel, by breach of one of them has occasioned or 
contributed to a collision, such a breach would 
afiord the very strongest reason for bolding that a 
vessel had been guilty of a breach of duty and was 
to blame for the collision (ibid p. 6). 

The regulations define the steps to be taken by 
each vessel, and they are not complied with unless 
eaoh vessel takes the steps required of her. The 
neglect of one to comply with the regulations is no 
excuse to the other, if she fails to do what is re¬ 
quited of her, although a collision would have 
been avoided if either had complied with the law 
(ibid p. 8), 

As will be seen hereafter it is a positive duty to 
observe the regulations, and a departure from them 
is only justified by necessity. Non-observance Is 
prima faoie negligence, therefore it would seem 
that unless it oan be clearly shown that the de¬ 
parture from the regulation either did not in faot 
wholly or in part cause the collision, or was in 
fact right under theclroumstances, non-observance 
will Involve blame. In order to avoid blame under 
the old law it had to be proved that a breach 
could not possibly have contributed to the oolU- 
sion; now, it is submitted, it must be proved 
affirmatively that it did not cause or contribute 
to ttie collision (ibid p. 5). 

Failure to obey a regulation is, generally speak¬ 
ing. a breach of duty and evidence of negligenoe, 
but by judicial decision and by express saving 
clauses in the regulations themselves non-obser¬ 
vance at times becomes a duty (ibid p. 6.) 

This briefly is the law, and as often 
occurs, diffoulty lies not so much in its 
enunciation as in its application to the facts. 
The three essential issues appear to be issues 
13,14 and 15 and for convenience they may 
be restated thus : Does the plaintiff prove 
that the loss of the Fateh Rahman is due 
wholly or in part to the default or negli. 
gence of those in charge of the S, 8. Ellora ? 
My finding on that issue is in the negative. 
Mr Hukumatrai for the plaintiff disarmed 
criticism by stating that this suit is the first 
of its kind and that he had gathered from 
theheadnotes of oases that in Admiralty the 
suit was generally ship against ship. This 
Court in its District Court jurisdiction 
exercises Admiralty jurisdiction as reference 

to the Colonial Courts of Admiralty Aot b! 
1890, S. 2 (6) will show. So far as the suit 
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against the ship is concerned, he refers to 
the case in 11 Bom 133,® Admiralty Suit 
No. 1 of 1886. It is true that the Admiralty 
has jurisdiction in rem and that the ship is 
[often spoken of as the wrong-doer and that 
a ship may be liable in Admiralty where no 
damages could be recovered at law against 
'the general owners, but 

in oasds like the present where damages are 
claimed for tortious collisions, a chattel, such as 
a ship or carriage, may be, and frequently is, 
spoken of as the wrong-doer ; but It is obvious 
that although redress may be sometimes obtained 
by means of the seizure and sale ofthe ship or car¬ 
riage, the chattel itself is only the instrument by 
|the improper use of which the injury is inflicted 
by the real wrong-doer: Selwyn L. J, in (1868) 
L R 2 P 0 193,6 at p. 201 (ibid p. 81)'. 

and 


the process of Admiralty Courts against the 
ship seems clearly to have originated, not in any 
BDoh idea as that involved in the law of deodand 
or in the noxal action of the Civil law, but simply 
as a ready and effectual means of compelling the 
wrong-doer to appear and defend the action, or to 
make recompense (ibid page 80). 

But;, in thia caae, the owners of the ship 
are not resident abroad, dead or bankrupt. 
They have their office in the city, and 
Mr. Hukumatrai agreed to meet objections 
raised by the defendants and to save time 
and argument by a request to amend the 
plaint. Amendment was allowed and the 

press the question of 
jurisdiction further. Mr. Hukumatrai, on 
behalf of the plaintiff, at an early stage in 
his arguments, reduced his claim to one of 
contributory negligence, because it is clear 
from the evidence that the Fateh Bahman 
was nob carrying proper lights. Not only 
did she show no red and green lights, bub 
she showed a white light to mislead. 
Mr. Hukumatrai relied mainly upon breach 
of instructions contained in the note preced¬ 
ing Art. 17 (risk of collisions), and in Arts. 
20 (sailing ship and ship under steam) and 
23 (steam vessel to slacken speed). His case 
briefly is that steam must give way to sail 
and that in this case the Bllora should 
have slackened her speed or stopped or re¬ 
versed and that by not so doing she has been 
guilty of contributory negligence. He also 
relied upon Art. 27 (provision as to special 
circumstances), Art. 28 (helm signals) and 
Art. 29 (proper precautions are to be taken 
in all cases). In his plaint however in 
para. 10 he relied particularly on breach 


SteamsHp "Savitti 


6 > Esso Bhayaji v# The 
(1887) 11 Bom 138. 

6 . The Halley, (1868) L R 2 P 0 193 = 7 Mot 
=16 ^ ^ 33=18 L T 8 


“Ellora” (Davis /, C.) A. I. B*. 

of instructions in the note preceding Art. IT 
and Arts. 20, 23, 28 and 29. His case how¬ 
ever for all practical purposes was that thfr 
S. S. Ellora was a steam vessel; she should 
have kept out of the way of the sailing: 
vessel the Fateh Bahman, she had sufficient 
notice of risk of collision to slacken speeds 
and reverse and go astern. Therefore what¬ 
ever the negligence of the Fateh Bahman,. 
the S. S. Ellora was also in fault, and there, 
fore partly responsible for the loss and 
damage. So far as the facts are concerned, 

I must refer to the record of evidence in 
the Marine Enquiry of which the evidence 
is admitted by consent as evidence in this 
suit, and to evidence taken on commission. 

Now, it is not disputed that the collision 
took place at 2-48 A. M. on the morning of 
October 2nd, and that the collision occur-- 
red near Porebunder off the coast of Bombay 
and that the Ellora was running between 
Bombay and Karachi. The Engineer on dnty 
at the time was George Wight and his evi¬ 
dence is corroborated by the entries in the 
telegraph logbook. There is then no dispute 
about the time of the collision, that it was 
2.48 A. M., nor is there any dispute as to 
the place, for the evidence of the Captain, 
Henry Alured Denne, is that the steamer 
was eleven miles from the Navi Bunder 
light and eight miles from the shore. But 
the evidence is not so clear as to the time- 
when the Ellora first sighted the Buglow. 

In his first statement to the Principal Officer 
in the preliminary enquiry, the officer 
of the watch, Bobert, Orozier, gave the time 
as 2.40 A. M. In the Marine Enquiry 
he stated that 2.40 was approximate and' 
that 2.45 was the correct time. This later 
time may be the result of later and more 
precise recollection, but it is necessary to 
look to the evidence of others on the Ellora. 
There can be no question but that a proper 
watch was kept. The second officer is a man 
of sufficient experience and of strictly sober 
habits, and there is no reason to suppose 
that he did not take at the earliest oppor-. 
tunity into his consideration the light show¬ 
ing from the Buglow. Prima facie, there is* 
no reason to suppose that he would not- 


take all necessary and proper steps to avoid 
a collision, and whether the Buglow was 
first sighted at 2-40 or 2-45 A. M., appears- 
to me in the circumstances of this case not 
decisive. Hunsjee Dewa was the lasoar on 
duty as lookout man. He states that fi® 
struck the bell once as soon as he s^ the- 
white light of the Buglow on the slu board 
side. He had no watch and his appreciation^ 
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of time is only approximate. He says how. 
eyer that he saw the light ten or fifteen 
minutes after the ship’s bell struck 2-30. 
The witness can only speak to time approxi. 
mately but 1 see no reason to reject his 
evidence so far as it goes. He says be heard 
no sound from the Buglow. 

Bella DeetSi an experienced Lascar of 
thirty years service, was at the wheel when 
the accident occurred. He saw the white 
light of the Baglow after the bell was 
struck. He says it was three minutes before 
the accident when be first saw the light 
but he also states in his evidence that five 
minutes elapsed between the first order to 
change the course of the steamer by five 
degrees to port and the second order to turn 
harder to port, and he states that the 
Buglow struck thesteamer 1.2 minutes after 
he turned harder to port. This is the evi. 
dence of the officers and servants of the 
company. It would appear then that the 
Buglow was sighted some six to eight mi. 
nutes before the collision. 

The evidence of Nakhuda of the Buglow 
is also on the record. It is not possible to 
make out from his evidence when the Fateh 
Bahman first sighted the steamer or on 
what course she was steering. His evidence 
is vague: ** From Porbander to Malabar 
side.” He says they sighted the steamer at 
1 A. M., but he had a watch and did not 
refer to it. He says again that it was half 
an hour’s steamer journey when he first 
sighted the steamer. The collision was at 
2.48 A. M ; he first sighted the steamer 
then about 2.18 A. M. He admits he had 
only one white light when they left Por. 
bander, and it is not possible to say from 
his confused evidence when they showed 
the red and green lights. In my opinion, 
they did not show the red and green lights 
at all. It would appear from his evidence 
that he could not change his course because 
there was no wind. It is stated however 
in the plaint that there was a wind of 
force 2 to 3. 

The evidence of Kenneth Le Breton, 
Master Mariner, is that the Buglow would 
be sailing at 3 to 4 knots. It is also clear 
from the evidence of the officer of the watch 
that it was a dark night, the wind was 
north-west with a force 2 to 3. The state, 
xuent of the Nakhuda that there was no 
wind appears incorrect. Beading through 
the evidence of the Nakhuda, 1 can see no 
real indication of a proper watch or seaman, 
like action at all. Indeed when he first 
sighted the steamer he states he removed 
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the white light from the stern to the fore* 
part of the ship where it was even more 
misleading. It does not appear be complied 
with Art. 1 or Art. 5, and it appears that 
the white light he moved would under 
Art. 10 be taken to be the stern light of an 
overtaken vessel. 

According to the evidence of Saleh, son of 
Farid, taken on commission, described as a 
boatman of Koweit who was a member of 
the crew, they sighted the EUora about 
ten minutes before the collision. He states 
there was a dead calm and it was he who 
seized the white light, took it to the bow 
and waived it. Ha describes the course of 
the Buglow as slightly across and diagonal 
to the course the Ellora was making. It 
appears to be difficult to reconcile the evi* 
dence of this boatman and the course shown 
in the diagram with the allegation in the 
plaint that the course was south-east south. 
It is not possible to say with precision what 
her course was or whether she was keeping 
it. The Buglow was however struck forward 
and broadside on so that it appears she 
either sailed or drifted across the bows of 
the Ellora. I am also of the opinion that 
the Fateh Bahman was not keeping a pro. 
per watch. I am satisfied that none sounded 
the bell on board the Fateh Bahman or did 
anything to attract attention until it was 
too late, that they showed no red and green 
lights and that the white light shown was 
misleading. In my opinion, the white light 
moved in panic to the bow merely added 
to the risks of collision and increased the 
difficulty of the officer of the watch. The 
Fateh Bahman was not only showing no 
proper lights; she was showing a white 
light which would mislead. It was the 
breach of Begulations 1, 5 & 10, which in 

my opinion, was responsible for the collision. 

If a ship by oairylsg wrong lights, orbynavigat- 
ing in an improper or unuscal manner, misleads 
or embazrasses another, she cannot attribute as a 
fault to the latter any act which was the probable 
result of her own negligence (ibid p. 23), 

It remains then only to be considered 
whether the Ellora was guilty of contribu. 
tory negligence. I am of opinion that she 
was not. Now,, the second officer’s certi. 
fioate which was suspended by the Oourt 
of Marine Enquiry has been restored by an 
order of the Admiralty Court sitting in 
London. So far as the finding of the Oourt 
of Admiralty is concerned, I do not think 
I am, BO far as this suit is concerned, bound 
by that finding so that I cannot find the 
Ellora or her owners liable in damages for 
the collision because of the negligence of 
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those of feheir officers and servants who 
were on board and in charge of the naviga¬ 
tion of the Ellora at that time, if the evi- 
idence satisfies me that there was negligence 
contributing to the collision. The finding of 
the Court of Admiralty is, I think, a jndg- 
meot in rem so far as the status and the 
certificate of the second officer is concerned. 
His certificate is restored to him, but the 
present plaintiff was not a party to that 
suit, and it appears to me that so far as 
|this suit is concerned, it is open to the 
Iplaintiff to show, if he can, that there was 
such negligence or default on behalf of the 
Company’s servants including the officer of 
the watch as to entitle him to damages. 
But, in my opinion, the plaintiff has failed 
to do so. He relies largely upon the evidence 
of the Nautical Surveyor Lt. Commander 
Hughes-Hallett whose opinion however is 
not that the second officer was negligent 
but that he committed an error of judg. 
ment. But, in my opinion the important 
words in his evidence are these: 

I know that sailing vessels shall not carry a 
white light in the forepart of the vessel. The 
sailing vessels have to show only green and red 
sidelights except when overtaken when they shall 
show a white light as prescribed by Art. 10. If 
1 were coming from Bombay and I had seen a 
white light I might have taken it to be anything 
and not necessarily a light on a Buglow at all. 
Amongst other things I would have been justified 
in assuming under the rules that it was the stern 
light of a Buglow. Under Regulations the stern 
lights must be visible over an arc of the compass 
at 12 points, that is 6 points on either side. If it 
was assumed that it was the stern light of a Buglow 
he would be justified in assuming that the Buglow 
was not crossing the steamer’s bow, because he 
would have seen her sidelights, that is to say, he 
would have seen a green light if she was'going to 
starboard and a red light if she was going to port, 

and 

if the officer was certain in his mind that the 
light was the stern light of the dhow, an alteration 
by 6 degrees would have been sufficient to give the 
dhow a clear berth. 

The only reason the Nautical Surveyor 
could give for the officer of the watch 
not assuming, what under the Regulations 
he should have assumed, was that many 
dhows travel on the coast without side, 
lights. I am not prepared to accept this 
alleged general disregard of Regulation 5 
by other dhows as a good reason for 
requiring that the officer of the watch in 
this case should have assumed that this 
dhow carried no sidelights or to accept the 
position that dhows are to he permitted to 
ignore, and to be assumed to have ignored 
all the regulations. The regulations as to 
lights are explicit. Art. 1 says: 


The rules concerning lights shall be complied 
with in all weathers from sunset to sunrise, and 
during such time no other lights which may 
be mistaken for the prescribed lights shall be 
exhibited. 

Article 5 says: 

A sailing vessel under way, and any vessel being 
towed shall carry the same lights as are prescribed 
by Art. 2 for a steam vessel under way, with the 
exception of the white lights mentioned therein 
which they shall never carry. 

Article 10 says; 

A vessel which is being overtaken by another 
shall show from her stern to such last.mentioned 
vessel a white light or a fiare-up light. 

The white light required to be shown by this 
Article may be fixed and carried in a lantern, but 
in such case the lantern shall constructed, 
fitted and screened that it shall throw an unbroken 
light over an aro of the horizon of 12 points of the 
compass, viz. for 6 points from right aft on each 
side of the vessel, so as to be visible at a distance 
of at least one mile. Such light shall be carried 
as nearly as practicable on the same level as the 
sidelights. 

In this case, the Buglow offended against 
the regulations, but it is not as if she 
offended by carrying no lights. Then it 
might well be urged that such a state of 
things existed as required the steamship to 
slacken her speed, stop or reverse, but she 
showed a light which under the regulations 
meant one thing and one thing only, an 
overtaken vessel. This being so, it is diffi. 
cult to see how the officer on the watch 
was guilty of negligence or default when he 
was deceived or when he took action, 
which on the assumption the light meant, 
what under the regulation it should have 
meant, according to the Nautical Surveyor, 
would have avoided collision. Art. 23 con- 
tains the qualifying words "if necessary.’* 
In this case, according to the evidence of 
the Nautical Surveyor, assuming the white 
light to have meant what it should have 
meant, there was no necessity to slacken 
speed or stop or reverse. The course taken 
by the Ellora would ordinarily have avoid- 
ed collision. It is not necessary in coming 
to this conclusion to abate from the strict- 
ness of Art. 20 that the steam vessel shall 
keep ont of the way of a sailing vessel. From 
the time the officer of the watch sighted 
the light he proceeded to comply with Art. 
20 according to his best judgment in the 
circumstances. It is, however, argued that 
there was contributory negligence in terms 
of the note preceding Art. 17 : 

Bisk of collision oan, when oironmstanoes per¬ 
mit, be ascertained by carefully watchip^the com¬ 
pass bearing of an approaching vassel. If the 
bearing does not appreciably change, snofa risk 
should be deemed to exist, 
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and U is said thab aocordicg to the evi¬ 
dence of the second officer himself he did 
not take a proper compass bearing bat he 
took a relative bearing from his own steer, 
ing compass and the starboard, Samson 
Post. Bat the answer of the Nautical Sur¬ 
veyor to the learned advocate, Mr. Tola, 
sing, that *'it is not possible to take bearings 
of Samson Post without the compass" 
appears based upon a misunderstanding by 
the learned advocate of what a Samson 
Post is. In my opinion, the compass bear, 
ing taken was sufficient in the ciroum. 
stances. So far as the breach of Art. 28 is 
concerned, it is admitted that no sound 
signals were given, and I can find nothing 
in the Article which exempts a steamer 
from giving sound signals to a Buglow 
though according to the evidence of the 
Master of the Ellora and the Cargo Super- 
intendent, both officers of great experience, 
such signals are not generally given to 
country craft in the open sea as such craft 
would not understand them. But the regu¬ 
lations have to be followed. A general 
practice to ignore them in certain cases is 
no answer to the charge that a breach of 
the regulations is prima facie negligence. 
So it appears to me that the burden lies 
upon the defendants to show that failure 
to give sound signals did not contribute to 
the collision. It may be said, of course, that 
the sound signals would have awakened 
the sleeping crew of the Buglow, but the 
bell was sounded, and I cannot persuade my. 
self that the sounding by the Ellora of two 
short blasts indicating her change of course 
would have made any difference in the 
circumstances. I do not believe that the Na- 
khuda of the Buglow would have under¬ 
stood two blasts to mean : “I am directing 
my course to port." I should apply to the 
determination of this question of the lia¬ 
bility of the S. S. Ellora for this breach 
the principle set out in (1936) 2 All E B 
1221 ^: 

The principles which have to be applied to facts 
like these are now well settled; they have been 
declared on numerous occasions by your Lordships 
and they may be very easily summarized. If the 
facts which are proved give rise to oonfllotmg 
inferences of equal degrees of probability so that 
the choice between them is a mere matter of con¬ 
jecture, then, of course, the applicant fails to 
proyd his oaB6| because it is plain that the onus in 
these matters is upon the applicant. But where 
the known facts ate not equally consistent, where 
there is ground for comparing and balancing pro. 
bablUtiea as to their respective value, and where a 

VWhlttle V, Ebbw Vale, Steel, Iron A Coal Co., 
U986) 2 AU E R 1821._^ i 


reasonable man might hold that the more probable 
oonoluelon is that for which the applicant con¬ 
tends, then the arbitrator ia justified in drawing 
an inference in bis favour j (1919) 12 B W 0 O 
400^ at page 406. 

It is for tbe defendants to prove that 
their breach of the regulations did not eon- 
tribute to the oollision. I cannot, however, 
persuade myself that in the circumstances 
two short blasts would have made the 
slightest difference in the result. This is 
the opinion of the Nautical Surveyor. I 
am satisfied that the defendants have dis. 
charged the burden which the proof of the 
breach of Regulation 28 imposes upon them. 
Lastly, it was urged that there was a 
breach of Art. 29. It was argued that the 
special circumstances of the case required 
that the second officer should have pre- 
Burned that all country craft were always 
disobeying all the regulations and he should 
have slackened speed and reversed. I do 
not think that is a practical proposition. 
It was not in this case as if the Buglow 
was showing no lights. She showed a white 
light which misled. This I think was 
directly and solely responsible for the col. 
lision. I therefore dismiss the plaintiff's 
suit with costs. ^ 

d.s./r.e. Suit dismissed* 

6 . Lauoaster v. Blackwell Oolliery Oo. Ltd.* 
(1919) 12 B W 0 0 400 = 89 L J K B 609.= 
122 L T 162=64 S Z 115. 
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Kotumal Pokardas — Respondent 1. 

V. 

Adam Saji Pir Mahomed — 

Respondent 2. 

Miso. No. 492 of 1938, Decided on 18th 
March 1939. 

Arbitration Act (1899), S. 4—Printedi Rules 
of Merchants' Association requiring members 
to submit differences inter se to arbitration to¬ 
gether with written undertaking to abide by 
these rules signed by members at timeof admis* 
sion constitute written agreement to submit 
within meaning of S. 4. 

The words of the definition of *'submiBsion'* are 
sufficiently wide to Include cases where the agree- 
ment is made without, at the time it is made, 
there being any difierences between the parties, 
either in existence or in direct contemplation. Also 
it is not necessary, to constitute a BUbmiseion that 
tbe terms of the agreement should all beoontained 
in one document. Such an agreement may be found 
in correspondence consisting of a number ol let^ 
tezs. The printed rules of Merohants’. Association 
requiring all members in all oases of dispute>o< 
difierences inter se aiising from oertalo tmnsMT 
tions to. submit the said disputes or difier^oes :t9 
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arbitration together with the written undertakings 
to abide by the rules, signed by members at the 
time of their admission as members are sufficient 
to constitute the written agreement to submit re* 
quired by S. 4 : (19I5J 1 Oh 881, Rel. on. 

CP 358 0 1, 2; P 369 0 2] 

Hacghanmal Bhojraj — 

for Respondent 1. 

Kundanmal Dayaram — 

for Respondent 2. 

Order. — Several objeotions have been 
raised by respondent 2 to the award filed, 
but only one has been urged, namely that 
there was no submission to arbitration 
within the meaning of S. 4, Arbitration 
Act. The contract was for sale of 250 bags 
of gram, ready delivery. It is common 
ground that the actual contract was oral. 
Respondent 1 claims that there was a sub. 
mission by reason of the fact, now admit* 
ted, that both respondents were and are 
members of the Produce Exchange Depart¬ 
ment of the Karachi Indian Merchants* 
Association, and had subscribed to the 
Printed Rules and Regulations of the Pro¬ 
duce Exchange Department, one of which 
rules is that members shall refer all dis¬ 
putes arising from grain and seeds transac¬ 
tions with fellow members to arbitration. 
He claims that the printed rules together 
with the written undertakings to abide by 
the rules, signed by both respondents at 
the time of their admission as members are 
sufficient to constitute the written agree¬ 
ment to submit required by S. 4, Arbitra¬ 
tion Act. A copy of the Memorandum and 
Articles of Association of the Karachi Indian 
Merchants' Association is Ex. 9. At page 1 
the objects for which the Association has 
been established are set out and one of these 
is as follows : 

To endeavour to settle disputes among members 
of the Association by arbitration, conciliation or 
otherwise; and to assist in formation, development 
and maintenance of boards of oonolliatlon and 
arbitration. 

The Produce Exchange Department is 
created by Articles 14 and 15 of the Articles 
of Association and the Rules and Regulations 
of this department appear as Boh. A at 
p. 30. R, 4 (a) of these rules is as follows : 

4. (a) Every applicant for membership, ehall 
fill in and sign an application form, to be obtained 
from the Secretary, inter alia, agreeing to be bound 
by the Rules and Regulations and Bye-Laws of 
the Department, declaring the name or names In 
which and the place or places at which he carries 
on his businesB and the name or names of his 
partner or partners, and furnishiDg such other 
Inflation as the Board may require, and obtain 
tbereon the signature of at least two members of 
tbe Department, one as the proposer and the other 


as the seconder, of the applicant being admitted as 
a member of the Department. 

Buie 10 states: 

Every member of the Department shall conform 
to and be bound by the Buies and Regulations of 
the Department for the time being in force, as well 
as the Bye-Laws that be framed, from time to 
time, in pursuance of the powers given under the 
said Rules and Regulations. 

And lastly R. 52 (a) states : 

All members of the Department shall in all those 
cases of dispute or differenoe inter se that arise 
out of any Grain and Seeds transactions and be 
subsisting whioh are not covered by any written 
agreement refer the said disputes or differenoes 
and all other matters or things relating thereto to 
arbitration. 

Subsequent; clauses of this B. 52 provide 
for the mode of appointment of arbitrators 
and so on. It is not disputed that the award 
was made in accordance with these clauses. 
The Secretary of the Association has been 
examined and has produced the original 
form of application for membership of the 
Produce Exchange Department signed by 
respondent 2. The form is printed in 
English and is as follows: 

Dear Sir, 

1/We, a member of the Karachi Indian Merohanta* 
Association hereby agree, if eleoted, to become a 
Member of the Produce Ezohange Department of 
the Karaohi Indian Merchants* Association, and 
undertake to conform to and be bonnd by the 
Buies and Regulations and the Bye-Laws of the 
said Department in force from time to time and 
to be liable for all periodical settlements at what¬ 
ever dates Id respeot of all contracts entered into 
by me/us prior to ceasing to be a member whether 
by resignation or otherwise. 


Then follow (be name, address and other 
details of the applicant and his business 
and finally there is the signature of respon¬ 
dent 2. A suggestion was made that as the 
rules are in English and respondent 2 is 
said not to understand English, he is not 
bound by them. But this contention can 
have DO force in view of his admitted sig¬ 
nature to the application form by whioh he 
agreed to be bound by these rules and regu¬ 
lations. S. 4 (b), Arbitration Act, defines 
submission’ as a 'written agreement to 
submit present or future differences to arbi¬ 
tration, whether an arbitrator is named 
therein or not.* The definition is identioall 
with the English definition and the words 
of it are sufficiently wide to include oases 
where the agreement is made without, at 
the time it is made, there being any differ, 
ences between the parties, either in exis¬ 
tence or in direct contemplation. Also it is] 
well established that it is not necessa^ tq' 
constitute a submission, that the te<^B 
the agreement should all be oon^QO^ 
one document. As held in {19yH7 86 E 


1B89 Kotumal Poeabdas v. 

K B 1444,^ Baoh an agreement may be 
'lonnd in oorreapondenoe oonsisting of a 
number of letters. In a Bombay ease, 32 
Bom Ij B 1451,^ Blackwell J. held that in 
certain oiroamstanoes the signatures of the 
parties are not essential. At page 1459 he 
-etates: 

I am free to oonfess that I have felt great doubt 
as to whether S. Arbitration Aot, does not re< 
quire the agreement between the parties to be in 
writing in the sense that both offer and aooeptanoe 
'mast appear in a written dooument or documents 
between the parties. On the whole however having 
regard to the authorities to which I have referred, 

I am not satisfied that this is the meaning of the 
expression “written agreement” within 8. 4 of the 
Aot. I have oome to the oonolusion that, pro* 
vlded it appears clear from any dooument or doou* 
<ments that the parties are willing to do business 
upon certain terms which have been reduced to 
writing, the acceptance of those terms by oonduot 
'may be proved orally. 

A similar oonclusion was expressed in 
12 S L R 55.® The present case is not one 
where the signatures of the parties are 
‘lacking, for respondent 2*8 signature to his 
application form for membership of the 
Produce Exchange Department has been 
proved and it is not disputed that respon. 
dent 1 also signed a similar application 
form; and the question is whether these 
signatures under agreements to abide by 
the rales, and the rules containing a very 
clear direction to members to submit their 
differences to arbitration are sufficient to 
bring the parties ad idem and amount to 
'the agreement required by S. 4, Arbitration 
Act. The authority most in point is (1915) 

1 Oh 881.* In this a member of the Assooi. 
ation sued not another member but the 
Association itself for injanotions restraining 
the Association from employing a certain 
person as Secretary, from doing any acts 
in derogation of the plaintiff’s rights as a 
member and so on. One of the Articles of 
Association provided that when any differ, 
ence arose between the Association and any 
of the members touching the construction 
or incidents or consequences of the articles 

or of the statutes.‘every such differ. 

cnoe shall be referred to a decision of an 
: arbitrator appointed by the parties in differ. 

1. Lobitos Oilfields v. Admiralty Oommlesioners, 
(1917) 86 L J K B 1444 =: 117 L T 28 = 83 
TLB 472. 

2* Bambaksb Laohmandas v. Bombay Ootton 
Oo.. (1981) 18 A I B Bom 81= 128 I 0 881= 
82 Bom L B 1461. 

8 . Lyon Lord & Oo. Ltd. v. Firm of Ohapsi 
Umersl, (1919) 6 A IB Bind 101= 49 I 0 186 
=12 8 L B 66. , 

Hickman Kent or Bomney March 8hM|i* 
brewers* AsBoolatiOB, (1916) I Ch 861=84 LI 
66SS113 L T 169=69 8 1 478. 
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ence." The plaintiff in bis application for 
membership had made a declaration, as in 
the present case, that he would conform to 
the rules and regulations of the Assooi. 
ation. After considering the authorities, 
Astbury J. stated; 

The result of these decisions is, 1 think, that If 
the sabmisslon is in writing and is binding on 
both parties as their agreement or as the eq^va. 
lent in law to an agreement between them, the 
statute is satisfied 

and held that the Articles of Association 
created rights and obligations enforceable 
as between the members and the assooi. 
ation, and that the article quoted above did 
constitute a submission to arbitration with, 
in the true meaning and intent of the Arbi, 
tration Aot. His Lordship further held that 
the application for membership in which, 
in consideration of being elected a member, 
plaintiff contracted in writing to conform 
to its rules and regulations, one of which 
was a general submission to arbitration of 
all differences between the association and 
any of its members, apart from the effect of 
the articles of association as such, was also 
a submission in writing within the true 
meaning and intent of the Arbitration Aot. 
In (1915) 1 Ch 881* the agreement created 
by the application for membership was 
between the applicant and the association, 
that is to say, between the applicant and 
all members oolleotively. In the present 
case the agreement is between the applicant 
for membership and each individual mem¬ 
ber. I see no difference of substance between 
these two positions. It seems to me there* 
fore that, on the authority in (1916) 1 Oh 
881,* the applications for membership by 
the two respondents coupled with the very 
clear and wide E. 62 (a) of the Produce and 
Exchange Department of the Karachi Indian! 
Merchants' Association requiring all mem. 
hers in all oases of dispute or differences 
inter se arising from grain and seeds tran* 
saotioQS to submit the said disputes or 
differences to arbitration constitute a sub¬ 
mission within the meaning of 8. 4, Arbi-1 
tration Aot. 

1 hold therefore that the award must 
stand filed, and the objections of respon. 
dent 2 are dismissed with costs. 

d.S./b.e. Objections dismissed. 


( 
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Davis J. C. and Ttabji J, 

Khanchand Mayaram — Appellant. 

V. 

Pessumal Lakhumal and another — 

Respondents. 

Second Appeal No. 1 of 1936, Decided 
on 17th August 1938, against decree of 
Asst. Judge, Sukkur, D/- 14th November 

1935. 

(a) Civil P. C. (1908), S. 102 — S. 102 also 
applies to orders in execution under S. 47—Ap¬ 
peal barred against judgment-debtor is equally 
barred against his surety. 

Section 102, not only applies to appeals bat to 
orders in execution under S. 47 oi the Code. If an 
appeal against an order under S. 47 is barred under 
S. 102, as against judgment-debtor it is also barred 
against his surety. [p seo 0 2] 

^ (b) Civil P. C. (1908), S. 115-S. 115 is not 
intended to provide parties with right of second 
appeal. 

Section 115, was only intended to relate to a 
question of jurisdiction. 8. 116 is intended only to 
supplement the Code in relation to matters on 
which the Code is silent. It is not intended to 
provide the parties with the right of a second 
appeal. [P 360 C 2] 

Dipchand Chandnmal — for Appellant, 

Manghanmal Bhojraj—/or Bespondents, 

Davis J. C.—This comes before us as a 
second appeal against an order of the 
Assistant Judge of Sukkur dated 14th 
November 1935, in v/hioh he allowed the 
appeal against an order dated 11th Janu¬ 
ary 1932, of the Subordinate Judge of 
Jakobabad, in which he ordered a writ of 
arrest to issue against one Pessumal, a 
surety, who stood surety for the judgment- 
debtor Ohoithmal, who, to escape arrest 
for a debt, declared his intention of apply¬ 
ing in insolvency under S. 55 (4), Civil P. C. 
But it appears that this judgment.debtor 
Ohoithmal afterwards changed his mind 
and did not wish to apply for insolvency 
and was produced within thirty days before 
the Court by his surety Pessumal who 
applied for his discharge. The Subordinate 
Judge was of the opinion that the surety 
Pessumal in producing Ohoithmal before 
the Court did not fulfil the terms of his 
bond, one of which was that this Choith. 
mal would apply in insolvency within 30 
days, and therefore this surety was liable 
under the terms of his bond to pay Es. 200 
the sum involved. But the lower Appellate 
Court took a different view and came to 
the conclusion that as Pessumal had pro¬ 
duced Ohoithmal before the Court so that 
he could be arrested and committed to 


jail, the judgment-creditor could not pro¬ 
ceed against the surety as he had proceeded 
against the principal. But interesting as- 
this question may be, we do nob see how 
under the provisions of S. 102, Civil P. C.> 
an appeal will lie. There is ample autho- 
riby for the view that Sec. 102, Civil P. 0., 
not only applies to appeals but to orders in 
execution under S. 47, Civil P. C., and this 
appeal purports to be made under Sec. 47 
Civil P. C. But, it is said, that if an appeal 
against an order under Sec. 47, Civil P. C., 
is barred under Seo. 102, Civil P. C., it is- 
only barred against the person who is & 
party to the suit, and, in this case, this 
surety was not a party to the suit. But re¬ 
ference to Sec. 145, Civil P. C., will clearly 
show that any such argument is untenable: 

When any person has become liable as surety 
. . . for the payment of any money or, for the ful¬ 
filment of any condition imposed on any person, 
under an order cf the Court in any suit or in any 

proceeding consequent thereon.snob person- 

shall. for the purpose of appeal, be deemed a party 
within the meaning of 8. 47. 


This is 80 provided in S. 145, Civil P. 0* 
This being so, we can see no force whateveF 
in the argument that Seo. 102, Civil P. 0., 
which would apply to the judgment.debto^ 
would not apply to his surety, the present 
appellant Pessumal. We are then asked to 
treat this second appeal as a revision ap¬ 
plication. But we have constantly pointedj 
out that Sec. 115, Civil P. C., was only in- 
tended to relate to a question of jurisdiction, 
and to say that because a question of laW 
is involved or the construction of the docu¬ 
ment, and one Judge has come to the con¬ 
clusion and another has come to another, 
that is a matter affecting jurisdiction and' 
is sufficient ground to treat an appeal as an 
application under S. 115, Civil P. 0., wouldr 
appear to us to make Sec. 115, Civil P. C., 
not a Section dealing with matters for 
which no appeal has been provided, but toj 
make it a Section allowing an appeal in a 
matter in respect of which an appeal has 
been expressly prohibited by law. It would 
be to give to parties a right of second ap¬ 
peal when the law says clearly that thie 
right is not allowed. Sec. 116, Civil P. 0„ 
is intended only to supplement the Code in 
relation to matters on which the Code is 
silent. It is not intended to provide the 
parties with the right of a second appeal. 
We think therefore that this second appeal, 
as such would not lie, and as a revision^'/ 
application it does not come under 
Civil P. G., as no question of jurig^tiio®^' 
within the meaning of that Seoi^ is in- 


/ 
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volved. Therefore from ^ny poinb of vieWi 
this appeal fails and mast be dismissed 
with costs. Order accordingly. 

d.s./b,e. Appeal dismissed* 


A. I. R. 1939 Sind 861 

O’Sullivan J. 

Official Assignest Karachi —Applicant. 

V. 

Dhanoomal Mohanlal — Opponent. 

Miso. No. 398 of 1938, Decided on 28bh 
July 1939. 

Presidency Towns Insolvency Act (1909), 
S. 57 —Official Aisignee establishing that trans¬ 
action within contemplation of Sec. 57 took 
place after commencement of insolvency ~ 
Onus lies on person seeking to uphold transac¬ 
tion to prove that it took place before adjudica¬ 
tion and that he had no notice of presentation 
of petition. 

Under the dootrine of “relation back” the pro¬ 
perty of an insolvent on the making of the order 
of adjudication vests in the Official Assignee as 
from the oommenoement of the insolvency, that is 
to say, from the date of the act of Insolvency upon 
which the adjudication is made. As from that date 
the insolvent ceases to be owner of the property 
and cannot deal with It. He cannot make pay¬ 
ments to creditors or give good and valid dis¬ 
charges. S. 67 of the Act however provides an 
exception to the dootrine by affording protection 
to bona fide transactions taking place between the 
commencement of the insolvency and the date of 
the order of adjudication in those oases where the 
person with whom suoh transaction takes place 
had no notice of the presentation of the petition 
by or against the debtor. When the Official As¬ 
signee has established that a transaotlon within 
the oontemplation of Sec. 67 took place after the 
commencement of the insolvency the onus lies on 
the person seeking to uphold the transaction to 
prove that it took place before adjudication and 
that be had no notice of the presentation of the 
petition. A denial in the objections filed by him is 
Insufficient to discharge the onus. The objections 
are mere pleadings \ A I R 1933 Sind 85; AIR 
1932 Sind 62; A I R 1936 Rang 273; (187i) 9 Oh 
A 409 and (1884) 13 Q B 727, Rel, on. 

[P 361 G 2; P 362 0 1, 2] 

Kundanmal Dayaram — for Applicant. 

Khanohand Gopaldas — for Opponent. 

Order. — This is an application by tho 
Official Assignee under Sec. 7, Presidency 
Towns Insolvency Act, to adjudge a pay¬ 
ment of Bs. 500 by the insolvent Santram 
Bhagwandas to the opponent firm of 
Dhanoomal Mohanlal, null and void and to 
direct the latter to refund to the Official 
Assignee the said sum with interest. The 
firm of Issardas Srigopal and one of its 
partners Bantram Bhagwandas were ad- 
jnag^ Insolvent on 25th August 1937 on a 
petiuOa.by certain creditors filed on 14th 


October 1936. The date of the act of insol. 
vency on which the adjudication was based 
was 8th October 1936. It is stated in the 
Official Assignee’s application that on 1st 
July 1937 the insolvent Santram Bhagwan. 
das made the payment of Bs. 500 to the 
opponents in full satisfaction of two decrees 
for Bs. 437 and Bs. 408 respectively ob. 
tained against the insolvent firm at Amrit¬ 
sar. The dates of these decrees have not 
been mentioned. The opponents have not 
appeared in person. They have contented 
themselves with filing certain objections to 
the application of the Official Assignee and 
these objections are not supported by 
affidavit. 

It is not disputed by the opponents, vide 
para. 2 of the objections filed by them, 
that the said payment to them of Bupees 
500 was made on 1st of Jnly 1937, 
that is to say, considerably after the filing 
of the insolvency petition though before 
the order of adjudication. The learned ad- 
vocate for the opponents contended that 
his clients had at the time of the payment 
no notice of the presentation of the peti¬ 
tion and that the transaction was a bona 
fide one. He therefore relied on S. 57, 
Presidency Towns Insolvency Act, as afford¬ 
ing him protection. The proviso to this 
Section reads : 

Provided that any suoh transaction takes place 
before the date of the order of adjudication, and 
that the person with whom such transaction takes 
place has not at the time notice of the presenta¬ 
tion of any insolvency petition by or against the 
debtor. 

The learned advocate argued that the 
onus lay on the Official Assignee to establish 
that the opponents had notice of the pre. 
sentation of the petition and that the trans- 
action was not bona fide and unless that 
onus was discharged his clients were enti- 
tied to succeed. In developing this line of 
argument the learned advocate said that it 
was unreasonable, generally speaking, to 
expect any creditor to establish a negative, 
that is to say, that he had not received 
notice. At first sight there may ^ appear 
some logical basis for this contention, but 
the flaw in the argument becomes apparent 
on a consideration of the relevant principles 
of bankruptcy law. It is elementary that 
under the dootrine of "relation back” the 
property of an insolvent on the making of 
the order of adjndioation vests in the Offi. 
oial Assignee as from the commencement of 
the insolvency, that is to say, from the 
date of the act of insolvency upon which 
the adjudication is made. As from that 
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jdato the insolvent ceases to be owner of the 
(property and cannot deal with it. He can¬ 
not make payments to creditors or give good 
and valid discharges. As was stated by 
Fletcher Moulton L. J. in Ponsford Baker 
d Co. V. Union of London and Smiths 
Bank, Ltd. 

Nothing is more firmlyestablished in bankruptcy 
law than that a man who has committed an act 
of bankruptcy is not entitled to deal with his 
estate. He has no right to gather it In if it is not 
already in his hands or to make payments to his 
creditors out of that which he has actually at his 
command. 

Under the Presidency Towns Insolvency 
Act the doctrine of “relation back” is set 
forth in S. 51. S. 57 of the Act, however 
provides an exception to the doctrine by 
affording protection to bona fide transac- 
tions taking place between the commence¬ 
ment of the insolvency and the date of the 
order of adjudication in those cases where 
the person with whom such transaction 
takes place had no notice of the presents, 
tion of the petition by or against the debtor. 
S. 67 is of course subject always to the 
provisions of the Act with respect to the 
effect of insolvency on an execution and 
with respect to the avoidance of certain 
transfers and preferences. Under the prin¬ 
ciples laid down in the Evidence Act the 
burden of proving those facts, proof of 
which is necessary to bring a transaction 
within the protection afforded by S. 67 
would clearly lie on the person who relied 
upon the protection, because in the absence 
of such proof the transaction would be void 
by reason of the doctrine of “relation 
back.” I would say therefore that when 
the Olficial Assignee has established that a 
transaction within the contemplation of 
S. 57 took place after the commencement 
of the insolvency, the onus lies on the per. 
son seeking to uphold the transaction to 
prove that it took place before adjudication 
and that he had no notice of the presenta¬ 
tion of the petition. In A I G 1933 Sind 
85,^ under the Provincial Insolvency Act 
it was held that ‘persons claiming the bene¬ 
fit of the proviso must show that they had 
no notice of the presentation of the insol- 
vency petition.’ The decision in AIB 1932 
Sind 62® also under the Provincial Insol¬ 
vency Act was to the same effect. This 
latter case was followed by the Bangoon 

1. (1906) 3 Ch 444=76 L J Oh 724=95 L T 333 

=22 T L R 8X2=13 Mans 321. 

2. Nanaokchand Ramanand v. Official Receiver. 

(1933) 20 A I R Sind 86=143 10 628. 

3. Dharamdas Thawardas v. F. O. Hukumohand 

Mlrimal, (1932) 19 AIR Bind 62=188 10 628. 


High Court in A I R 1935 Rang 273/ 
where the Crown relied upon the proviso 
to S. 57 to protect a mortgage in its favour. 
In the course of the judgment, Dankley J. 
said : 

The learned Distriot Judge has rightly held that 
if the Orown wished to rely upon the protection 
given by S. 65, Provincial Insolvency Act, for bona 
fide transactions prior to the date of the order of 
adjudication it was the dnty of the Grown to have 
pleaded the protection of that Section and further 
the burden was upon the Orown to show that at 
the time of the transaction in question it had no 
notice of the presentation of an insolvency petition* 

The English cases in (1874) 9 Ch A 
409,® and (1884) 13 Q B 727® establish 
the same principle. In this particular case 
it is admitted that the payment in question 
was prior to adjudication and the only 
point that remains is as to whether the 
opponents have discharged the onus of prov- 
ing that they had no notice of the pre¬ 
sentation of the insolvency petition. I am 
prepared to agree with the learned advocate 
for the opponents that sometimes it would 
only be possible to prove that no notice bad 
been received by a bare denial on the point 
and in the absence of oiroumstanoes indicat¬ 
ing that the denial is false, it should prevail. 
In this case however the opponents are not 
present in Court to say that they did not 
receive notice of the presentation of the 
petition and they have filed no affidavit on 
the point. A denial in the objections filed 
by them is insufficient to discharge the 
onus. The objections are mere pleadings. 
I bold therefore that the opponents have 
failed to establish that they had no notice 
of the presentation of the petition. 


In view of this conclusion it is not strictly 
necessary to consider the matter further 
but having heard arguments in full I 
would add that taking all the circumstances 
into consideration I consider the opponents 
must have had notice of the filing of the 
petition and that the transaction was not 
bona fide. Both parties reside and carry on 
business as merchants at Amritsar and 
although the adjudication was at Karachi, 
it is in the highest degree unlikely that the 
opponents would not learn of the adjudica¬ 
tion. The news of an insolvency rapidly 
circulates and there is considerable business 
connexion between Amritsar and Karachi. 


4. Secy, of State v. 8. 0. Nlyogl, (1935) 22 A I R 
Rang 273=168 I 0 361. 

6. Ex paite Schulte; In ce MataQle,(1874)9 Oh A 
409. 

6. Ex parte Bevell; In re Tolle Maohe. (1684) 18 
Q B 727=64 LJQB92 = 61LT8f8=“** 
W B 289. 
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The opponenU have given no details as to 


the nature of the claim when the snits 
were filed or why claims aggregating over 
Bs. 800 were settled for Bs. 600. The in- 
eolvents were served with notice of the 
petition for adjudication on 22nd January 
1937 and the payment was made on Ist 
July, over six months later. I hold that the 
payment of Bs. 500 to the opponents is void 
as against the Official Assignee, and I order 
the opponents, to refund the said sum to 
the Official Assignee together with interest 
at 6 per cent, from 1st July 1937 till date 
of payment, and I further direct the oppo¬ 
nents to pay the costs of the application. 

d.s./r.k. Order accordingly. 


A. 1. R. 1939 Sind 363 

Davis J. 0. and Lobo J. 

Commissioner of Income-tax^ Bombay 
Presidency, Sind and Baluchistan — 

Applicant. 

V. 

Indian Belief d Benefit Insurance Co. 
Ltd., Karachi — Assessees — 

Opponents. 

Reference No. 51 of 1938, Decided on 27th 
February 1939. made by Commissioner of 
Income.tax, Bombay Presidency. Sind and 
Baluchistan. 

(a) Income-tax Rules, R. 31—Insurance Com¬ 
pany doing dividing society business held came 
within R. 31 and could not be said tobemutual 
eociety exempted from tax. 

Aooording to the MemoraDdom of Assoolatlon of 
an insurance company one of the objects of the 
business was to carry on the business of Indian 
Belief and Benefit Insurance of all kinds including 
Dividing Society Business. According to the com¬ 
pany's rules after deductions of 6 per cent, for the 
working fund and 25 per cent, for the reserve 
funds of the total monthly oollections for the year 
and after certain other deductions, the balance was 
payable in certain proportions and within certain 
limits to the policy-holders or subsoribers of that 
year. The company and its capital and its sbare- 
iiolders were things distinct and apart from the 
members of the society or policyholders and their 
premia and the premium income. There was no 
mutuality between the company and its share¬ 
holders and the policy-holders as such: 

Held that R. 81 of the Income-tax Rules applied 
.and the assessee could not be said to be a mutual 
aociety and exempted from tax : (1885) 2 Ta:^ Oaa 
100, B 0 I. on: air 1989 Sind 293 and AIR 1939 
Sind 296, Ref,: (1888-90)2 Tax Ca$ 460,IH»Ung, 

[P 868 0 2 : P 861 0 1] 

(b) Income-tax Rales, R. 31 — R. 31 is not 
sillra vires. 

The words **which, in the opinion of the Oen- 
Board of Revenue, Is unreasonable'* in 6. 69 
give the Central Board of Revenue absolute 
dlsoratlon to decide in cases coming under cl. (a) 


of Bub'S. (2) whether amount of trouble to the 
assessee is unreasonable, and in that case to esti¬ 
mate the income In aocordanoe with rules pres- 
orlbed. Buoh a rule is R. 81. B. 81 Is therefore 
not ultra vires. [p 864 0 2] 

Partabral D. Funwani, Advooate-Genoral 

— for Applicant. 
Suganlal — for Opponents. 

Dayia J. C.— This U another reference 
under S. 66 (2), Income-tax Act, to this 
Conrt in its High Court jurisdiction by the 
Income-tax Commissioner, Bombay and 
Sind, stating a case for onr decision at the 
instance of the assessee, the Indian Belief 
and Benefit Insurance Company, Limited, 
on three questions raised thereby. The 
three questions are stated by the learned 
Commissioner as follows .* 

(i) The fiuding of fact being that the assessee 
company is doing dividing society business, has 
the Income tax OfiScer correctly held that R. 81 
of the Income-tax Rules applied ? 

(it) Whether the assessee can be said to be al 
mutual society and exempted under the principle 
laid down by the House of Lords in (1683-90) 2 
Tax Oas 460 l ? 

(ill) Whether R. 31 of the Income-tax Rules is 
ultra vires ? 

The first two qnestions are substantially 
the same as those raised in the two other 
cases with which we have dealt — the Be- 
ferenoa Nos. 17 of 1937^ and 60 of 1937;* 
the same principles apply, and onr answer 
to the first two questions is in the affirma¬ 
tive and negative respectively for the rea- 
sons fully set out in the first of those two 
eases. So far as the third question is con. 
corned, it has not been seriously argued 
before us that B. 31 is ultra vires, and, in 
our opinion, it is not. Arguments were 
directed chiefly against the finding of the 
learned Commissioner, that B. 31 applied 
to all the facts of this case. We consider it 
is open to us as a question of law to decide 
whether the business of the assessee is a 
dividing society business within the mean. 
Ing of B. 31 of the Income-tax Buies, but 
the case against the assessee is even stronger 
in this case than in the two others we have 
decided, for, in its very memorandum of 
association the assessee states that one of 
the objects of the business is "to carry on 
the businesB of Indian Belief & Benefit 
Insurance of all kinds 'including Dividing 

1. Btyles V. New York Life Assurauoe Oo., (1889) 

14 A 0 361=2 Tax Gas 460=69 L 7 Q B 291. 

2. Oommr. of Income-tax v. Oentral Popular 
Assurance Co. Ltd., Earaohl, Reported in 
(1939) 26 A 1 R Sind 298. 

8. Oommr. of Income-tax v. Bind Oentral, Pro¬ 
vident Funds Society Limited, Reported in 
(1989) 26 A I R Sind 296. 
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Society Busioess’. ” It is true, of oourse, 
that a statement of this kind in its memo¬ 
randum of association in no way concludes 
the argument against an assesses that it is 
not as a mutual society liable to pay tax 
on the premium income and that it did not 
do dividing society business in the year in 
question, but when reference to the rules 
themselves show that they are rules to 
carry out a dividing society business, little 
on this point appears left to be said for the 
assesses. 

Beference to Hr. 43, 44, 45 and 55 of 
the Company’s rules show that after deduc¬ 
tions of 5 per cent, for the working fund and 
25 per cent, for the reserve funds of the 
total monthly collections for the year and 
after certain other deductions the balance 
is payable in certain proportions and within 
certain limits to the policy-holders or sub. 
scribers of that year. This business appears 
to be that kind of insurance business which 
falls within the definition of *'Dividing In¬ 
surance Business” in the Buies of the Qov. 
ernment of India made under Act 6 of 1912, 
which definition we have accepted as cor. 
rect and fair in the two other cases. In this 
case too, as in the other two cases, the 
company and its capital and its share, 
holders are things distinct and apart from 
the members of the society or policy, holders 
and their premia and the premium income. 
The assesses is a company registered under 
the Indian Companies Act ; it has a sub. 
scribed capital of Bs. 3550 divided into 355 
shares of Hs. 10 each of which 65 have been 
paid. It is true it collects and pays out to 
the subscribers or policy-holders after cer. 
tain deductions money paid into the appro, 
priate funds. But there is no mutuality 
between the company and its share.holders 
and the policy-holders as such and for the 
reasons we have already given in Befer. 
;ences Nos. 17^ and 60® of 1937, we think 
Ithere is no doubt that the assesses comes 
iwibhin the ruling in (1885) 2 Tax Gas 100,* 
and is not within the ruling in Styles' case.^ 
The company was not therefore to be as¬ 
sessed on its declared income of Bs. 2144-9-0 
but on the basis of a 15 per cent, profit on 
its premium income of Bs. 1,03,445, the 
final assessment to income-tax being Bupees 
17,859 under the provisions of Buie 31 of 
the Income-tax Buies. 

On the third question, whether B. 31 is 
ultra vires, the argument for the assesses 

4. Last V. London Assurance Co. Ltd., (1666) 10 
A 0 488=66 L J Q B 92=2 Tax Cas 100=63 
L T 684=34 W R 233. 


was that the rule could not apply in cases 
where the income could be assessed as in 
this case. What was paid back to the sub. 
scribers could be ascertained and that, it 
was argued, was not income. What interest 
had been earned on securities could be as- 
certained, and that was assessable income 
and no more. But the words of sub-s. (3^ 
of S. 59 (a) are wide. They are : 

(3) In cases coming under ol. (a) of Bub-s. (2)»- 
where the income, profits and gains liable to tax 
cannot be definitely ascertained, or can be asoet* 
tained only with an amount of trouble and expense 
to the assessee which, in the opinion of the 
Central Board ol Revenue, is unreasonable, the' 
rules made under that sub-seotion may 

(a) prescribe methods by which an estimate of 
such income, profits and gains may be made, and 

(b) in cases coming under sub-ol. (i) of ol. (a) of 
Bub.s. (2), prescribe the proportion of the income 
which shall be deemed to be income, profits and 
gains liable to tax, 

and an assessment based on such estimate or 
proportion shall be deemed to be duly made in 
accordance with the provisions of this Act. 

The words “which, in the opinion of the 
Central Board of Bevenue, is unreasonable” 
appear to us to give the Central Board of 
Bevenue absolute discretion to decide in 
cases coming under clause (a) of sub-s. (2) 
whether the amount of troable to the 
assessee is unreasonable, and in that case 
to estimate the income in accordance with 
rules prescribed. Such a rule is B. 31. We 
think therefore there is no force in the 
argument that B. 31 is ultra vires, and the 
third question is to be answered in thd' 
negative. The three questions raised by the- 
learned Commissioner are therefore decided 
accordingly. Same order as to costs as ia- 
Beference No. 17 of 1937.^ 

d.S./b.k. Answered accordingly* 
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Gommissioner of Income4aXt Bombav 
Presidency^ Sind and Aden — 

Applicant* 

V. 

Central Popular Assurance Co. Ltd. — 

Assessee — Opponent. 

Beference No. 17 of 1937, Decided on 
22nd May 1939; reference made by Com. 
missioner of Income-tax, Bombay Presi. 
denoy, Sind and Aden. 

Income-tax Act (1922), S. 66 (2) ^ Fee of 
Rs. 100 is part of costs of reference by assessee* 
and part of cost of reference by Commissioner 
and therefore falls within terms of *eosls* M 
used in S. 66 (6) — Assessee unsuccessioi 
reference—His contentions shown to be wrong 
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— Taxed coaU will not be cet off againit fee of 
Rt. 100 paid under S. 66 (2). 

The woid “fee” in aub'S. (2) does not mean a 
deposit or seourlty. It is the price paid by the 
aaaeasee for the reference and it isnot unreasonable 
to assume that the word is used in its ordinary 
meaning, that is to say, it is a fee for payment for 
work done in oonnezion with the reference by the 
Gommiasioner. It is however part of the costa of 
reference by him and likewise the cost or part of 
the cost of the reference by the Inoome.taz Com¬ 
missioner. Therefore as such it falls within the 
term “costs’* as used in sub-s. (6) and it is in the 
discretion of the Court to pass such order in rela¬ 
tion to it as may, in its judicial discretion, seem 
proper. When the assesses is successful, when it is 
clear that he is right in his contention, there is no 
reason why he should not have paid back to him 
as part of the costs Inonrred this Rs. 100 plaaany 
taxed costs incurred by the proceedings in Conxt. 
But on the other hand, if he should fail and his 
contention be shown to be wrong, be should lose 
this Bs. 100 and pay as well the taxed costs 
inourred by proceedings in Court oa the general 
principle that costs should follow the event. The 
taxed costs will not be set off against the fee of 
Es. 100 paid under sub-s. (2) of S. 66 which the 
Commissioner will retain as a fee. [P 365 C 2 ; 
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Fartabrai D.PunwaniiAdvooatet-General 

— for Applicant. 

Suganlal Hassanacd — for Opponents. 
Davis J. C. — We have before us the 
qnesbion of the ooets and the method of 
oalculating the coats to be awarded to the 
Commiasioner of Income-tax in a reference 
made by him under Sec. 66 (2), Income-tax 
Act, in which the aasessee was unauccessful. 
There appeared to be two extreme views 
taken by the learned advocate who appeared 
in this case on behalf of the unsuccessful 
asseasee and the learned Advocate-General 
ior the Income-tax Commissioner. Mr. 
Snganlal, for the unsuccessful aasessee, takes 
the view that Bs. 100 which is payable 
under Sec. 66(2), Income-tax Act, is, what 
he describes as a deposit or security for costa 
to be incurred in Court, and that if these 
taxed costs should be less than Ba. 100, as 
would be the case here, the unsuccessful 
asseasee is entitled to refund of the balanw. 
The learned Advocate-General tafes 
view that this Bs. 100 does not fall within 
the discretion of this Court under sub-s. 6 of 
a 66, Income-tax Act. at all. ^He aays that 
Court cannot even when the aasessee is 
^essful direct that ha should be repaid 
this Bs. 100 which “ ‘ho price of the refer¬ 
ee : that the Legislature did not intend 
this Es. 100 to be the subject of the ordra 
d the Court at aU. and ho relies 
upon the fact that the proviso to aub-sj « 
S/66 expressly provides the 
under which this fee may be refunded and 
these oirenmstanoes reUte to something 


which happens before the reference reaches 
the Court and not after. We think however 
that the better view lies between these two 
extremes. We do not think that in view of 
the fact the word 'fee' is used by the Legis. 
laturs in sub-s. 2 it can mean, as Mr. 8ugan. 
lal argues, a deposit or security ; the word 
'fee' in this case appears clearly to be the 
price paid by the aasessee for the reference 
and it is not unreasonable to assume that 
the word is used in its ordinary meaning.! 
that is to say it is a fee for payment for 
work done in connexion with the reference 
by the Commissioner. 

One of the objects, of course, of fixing 
this fee at Bs. 100 may have been to dis¬ 
courage a frivolous reference and the re¬ 
venue authorities have statutory powers to 
reduce this fee; but be that as it may, we 
think, that there is no reason why the word 
'fee' in sub-s. 2 of S. 66, Income-tax Act, 
should not be given its own ordinary mean¬ 
ing. We see however nothing incompatible 
between the view that Bs. 100 is a fee and 
the view that this Bs. 100 is nevertheless 
part of the costs of the reference and there, 
fore within the discretion of the Court under 
Bub.s. 6. Part of the costs of reference by 
the asseasee is undoubtedly payment of this 
fee of Bs. 100. It is part of the costs of 
reference by him and likewise the cost or 
part of the costs of the reference by the 
Income-tax Commissioner. Therefore we 
think as such it falls within the term 'costs’ 
as used in sub-s. 6 and that it is in the 
discretion of the Court to pass such orders 
in relation to it as may, in its judicial dis. 
cretion, seem proper. 

Our attention has been drawn to a 
Bangoon case in 11 Bang 454,^ the part of 
the judgment dealing with the question of 
this fee of Bs. 100 is at pp. 460 and 461. 
But in this Bangoon case as in the Bombay 
case in 38 Bom L B 929^ the aasessee was 
successful and we have no difficulty in hold, 
iog that when the assesseo is suoodssfal, 
when it is clear that he is right In liis oon. 
tention, there is n'o reason why he should 
not have paid back to him as part of the 
costs incurred this Bs. 100 plus any taxed 
costs incurred by the proceedings in Court. 
But on the other hand, we see no reason, if 
he should fail and his contentions be shown 
to be wrong, why he s hould not lose this 
1. Oommlssioner of Inoome-taz, Burma, v. J. I. 
Milse, (1984) SUA.1^ Rang 4=148 I 0 98= 
11 Bang 454 (8 B). 

3. OommiBsioner of Income-tax, Bombay v, Oopal 
Yaijnath, (1986) 38 AT B Bom 885=166 I 0 
616=60 Bom 999=88 Bom L B 929. 
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Ea. 100 and pay as well the taxed coats in- we think they gave a decision which bind^ 
cnrre^Jjy proceedings in Court on the gene- this Court. The learned Judge whogavo . 
ral p^ciple that costs should follow the the judgment went no farther, we t^nk, 
levent. In the Bombay case the learned in that case than to express a pious iu>pe» 


Chief Justice was dealing with a case where 

Ithe assesses was successful and he said: 

The Advoeate-Geoeral says that in some of the 
decisions of the other High Courts the fee has not 
been treated as part of the costs, but the Court has 
made an order that it be refunded. In my view the 
Court has no jurisdiction to order the fee as such 
to be refunded ; it can only deal with the matter 
in relation to costs. In my opinion, the fee is part 
of the assessee’s costs of the reference, and conse¬ 
quently our order directing the Commissioner to 
pay the costs covers the return of the fee as being 
part of the out of pockets of the assesses. In cases 
in 'which the assesses is ordered to pay costs, the 
Court can if it considers that credit should be given 
to the assesses for the fee, give the Commissioner 
his costs less Bs. 100. 

So that the learned Chief Justice was 
not dealing with the case of the unsuccess¬ 
ful assesses but merely said what, with 
respect, we think necessarily follows from 
his finding, that the fee is part of the costs. 
It is a matter to be dealt with by the Court 
in its discretion under sub.s. (6), and there 
is nothing in any relevant Section in that 
Act which deals with this fee of Bs. 100 
separately as such and gives the Court 
power to order Ids refund as a fee. If it is 
not part of costs within the meaning of 
eub-seo. (6) the Court has no power to deal 
with it at all. But we think clearly that 
the Court has power to deal with it because 
so far the assessee is concerned it is clear 
that he pays Bs. 100 as the price of the 
reference to be made by the Commissioner, 
it is part of the costs of the reference with 
which sub.s. (6} deals and if the assessee is 
successful ordinarily be should be entitled 
to bis costs which include this fee. 

Our attention has been drawn to a case 
of this Court, 31 S L B 432^ and the re¬ 
marks at page 437 which deal with the 
refund of the balance of this Bs. 100 after 
taxed costs had been deducted because ac¬ 
cording to the scales of fees in force in this 
Court it must happen in many oases that 
the taxed costs would be less than Bs. 100, 
BO that the unsuccessful assessee would 
often be entitled to a refund if we bold 
that this Bs. 100 was, as it were, a deposit 
or security against which the taxed costs 
incurred by him bad to be set-ofi, and 
balance being repaid to him. But in this 
case the learned Judges did not consider 
this question at any length, nor indeed do 

3 . Commfseioner of Income-tax, Bombay Fresi* 
denoy and Aden v. K. H. Katrak, (1937) 34 
AIR Sind 234=171 1 0 376=31 BLR 432. 


He said: ^ 

The asseseee has already deposited Bs. lOOTritb 
the lncome*tax Commissioner to meet the coito of 
this reference as we order that the Inoom^taz 
Commissioner should have his costs as taxQd&by 
this Court provided suoh sum does not etoeftd 
Bs. 100. If the costs taxed are less, the astessSs 
will no doubt get a refund from the Income-ta^ 
Commissioner of the balance. ^ 

But even if the learned Judges had ther&' 
decided that the balance should be refunded, 
even so under sub.seo. (6) it would appear 
they had discretion. But we think that in 
this ca^e before us there is no reason that^ 
we should follow any other principle than- 
that costs follow the event. The assessee in 
this case was unsuccessful. No circum8taDoe> 
has been shown which invites special sym¬ 
pathy on his behalf. It does not appear that 
the Commissiouer of Income-tax did any¬ 
thing which was unnecessary or which 
would invite our 'disapproval or discrimi¬ 
nation against him; It was said that in one 
case for instance, thdvGommissioner of In- 
come-tax refused to mkke a reference when 
called upon by this Couh^to do so. In such 
a case it would be within^is Court’s dis¬ 
cretion to order the fee of 100, as part- 
of the costs, to be returned tb even an un¬ 
successful assessee. But in this case ther& 
is DO circumstance of this kind and we see 
no reason why, as the assessee has failed, 
he should be entitled to a credit of this 
Ea. 100 or the return of the balance merely 
because he had to pay it in advance as a 
fee to the Commissioner and as the price of 
the reference. It was enacted that a fee of 
Bs. 100 should be paid because presumably 
the Legislature thought this sum was a fair 
return for the work involved by the refer, 
ence; and it being shown, as in this case, 
that the assessee was wrong and the In¬ 
come-tax Commissioner was right on the 
questions raised in the case stated, we see 
no reason why this fee of Bs. 100 should be 
returned to the unsuccessful assessee, by 
way of cash or credit, in part or in whole, | 
The order as to costs then will be that fci 
unsuccessful assessee is to pay the taisd 
costs and these taxed costa will not be im- 
off against the fee of Bs. 100 paid unw 
sub.s. (2) of S. 66, Income-tax Act, whiv 
the Commissioner will retain as a fee. 1 

d.S./r.k. Order accordingly^ \ 


